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I.  Introductobt 

1.  Scope  of  Article. — That  great  body  of  general  rules  and  prin- 
ciples which  apply  equally  to  all  corporations  irrespective  of  their 
character,  embracing  such  questions  as  the  organization,  internal 
management  and  dissolution  of  a  corporation,  its  general  rights,  and 
liabilities,  as  well  as  the  status,  rights,  powers  and  liabilities  of  share- 
holders, officers  and  directors,  has  already  been  considered  in  detail 
in  a  preceding  volume  of  this  series.*  When,  however,  a  corporation 
through  its  officers  or  agents  attempts  to  do  business  or  otherwise  exer- 
cise its  functions  in  a  jurisdiction  other  than  that  of  its  domicil,  there 
arises  a  new  set  of  doctrines  or  rules,  ba?ed  largely  on  comity  or  stat- 
utory enactments,  and  controlling  its  status,  rights,  powers  and  lia- 
bilities while  within  the  foreign  state  or  government,  which  has  not 
been  thus  far  considered,  and  to  the  statement  and  elucidation  of 
which  this  article  is  accordingly  dedicated.  Since,  however,  the  object 
of  this  separate  treatment  of  foreign  corporations  is  to  point  out  clearly 
only  those  principles  which  are  peculiar  to  them  as  such,  the  reader 
must  not  expect  to  find  herein  considered  every  principle  or  rule  of 
law  appertaining  thereto,  where  such  principle  is  likewise  applicable 
indifferently  to  all  corporations,  whether  domestic  or  foreign,  but  he 
must  consult  instead  the  various  parts  of  the  general  articles  on  cor- 

1.  See  Corporations,  vol.  7,  p.  L 
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poratioDs,  or  other  separate  titles.  For  instance,  the  liability  of  the 
shareholders  of  a  corporation  on  subscriptions  or  by  virtue  of  statute 
is,  generally  speaking,  the  same  regardless  of  where  suit  is  brought,* 
and  so  naturally  a  detailed  discussion  of  the  liability  of  the  share- 
holders 9f  a  foreign  corporation  is  unnecessary  here.  The  same  prin- 
ciple holds  true  with  respect  to  various  questions  of  pleading  and 
practice,  arising  in  actions  by  and  against  foreign  corporations,'  in 
the  main  only  those  questions  in  which  distinctions  may  arise  between 
foreign  and  domestic  corporations  finding  a  place  here.  A  full  dis- 
cussion of  the  manner  and  sufficiency  of  the  service  of  process  on 
officers  and  agents  of  corporations  both  domestic  and  foreign,*  as  well 
as  a  thorough  consideration  of  all  matters  relating  to  venue  in  actions 
against  corporations,*  may  also  be  found  elsewhere  in  this  work.  The 
right  of  a  statg  to  require  of  a  foreign  corporation  the  payment  of  a 
license  tax  as  a  condition  precedent  to  its  right  to  do  business  therein 
is  discussed  in  this  article,  but  the  whole  general  subject  of  the  taxation 
of  such  a  corporation  finds  detailed  treatment  elsewhere.^  In  the  con- 
sideration of  such  questions  as  the  propriety  of  instituting  attachment 
or  garnishment  proceedings  against  a  foreign  corporation,^  the  applica* 
tion  of  the  statute  of  limitations  to  actions  by  and  against  foreign  cor- 
porations,® and  the  extent  to  which  a  receiver  appointed  in  the  state 
of  a  corporation's  domicil  will  be  recognized  in  other  states,*  the  appro- 
priate titles  dealing  therewith  should  be  consulted. 

2.  What  Are  Foreign  Corporations. — The  term  "foreign  corpora- 
tion" as  employed  in  the  law  books  is  used  generally  to  denote  any 
corporation  created  by  or  organized  under  the  laws  of  any  state  or 
government  other  than  those  of  the  forum.  Under  such  a  usage,  it 
is  of  course  obvious,  no  distinction  is  made  in  the  United  States 
between  the  corporations  of  a  sister  state  and  those  which  owe  their 
being  to  the  laws  and  acts  of  a  foreign  country.**^  But  while  for  the 
sake  of  exactitude  in  legal  phraseology  it  is  perhaps  to  be  regretted 
that  the  expression  is  thus  used  indiscriminately  in  two  senses,  it  may 
be  stated  that  the  practical  inconvenience  resulting  therefrom  is  not 
great,  owing  to  the  fact  that,  generally  speaking,  the  same  principles 
apply  more  or  less  indifferently  to  both  classes  of  nondomestic  cor- 
porations.   It  may  be  noted,  however,  that  certain  questions  arising 

2.  See  CoRPOHATiONS,  vol.  7,  pp.  369,      9.  See  Receivers. 

415.  10.  In  Canada,  also,  it  seems  a  cor- 

3.  See  Corporations,  vol.  7,  p.  689.  poration  may  be  foreign  in  one  of  two 

4.  See  F^ROCESS.  senses.    It  may  be  of  foreign  origin,  or 

5.  See  V^ENUE.  entirely  of  foreign  residence.    A  Cana- 

6.  See  Taxation.  dian    corporation    is    not    of    foreign 

7.  See  Atfachment,  vol.  2,  p.  811,  origin  in  any  of  the  provinces,  but,  if 
and  Garnishment,  post.  See  also  it  has  its  head  office  in  only  one,  it  is 
Corporations,  vol.  7,  p.  691.  fc^ign  in  the  second  sense  in  all  the 
.    8.  See  Limitation  of  Actions.  others.    70  L.R.A.  521  note. 
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in  the  law  of  foreign  corporations  as  to  the  effect  thereon  of  certain 
provisions  of  the  United  States  constitution,  as  for  instance  the  clause 
guaranteeing  to  the  citizens  of  each  state  all  the  privileges  and  im- 
munities of  citizens  of  the  several  states,  are  of  necessity  pertinent  only 
to  the  corporate  creatures  of  the  various  states  of  the  Union.** 

II.  Rights  and  Powers  Generally 

3.  General  Status  of  Foreign  Corporations. — The  doctrine  that  a 
corporation  can  have  no  legal  existence  out  of  the  boundaries  of  the 
sovereignty  by  which  it  is  created  is  well  recognized  and  arises  from  the 
consideration  of  the  nature  of  a  corporation  as  an  artificial  being, 
invisible  and  intangible,  existing  only  in  contemplation  of  law,  and 
by  the  force  of  law.  Where  that  law  ceases  to  operate,  therefore,  and 
is  no  longer  obligatory,  the  corporation  can  have  no  existence.*-  But, 
as  was  remarked  in  an  early  case  in  the  United  States  Supreme  Court  ** 
by  Chief  Justice  Taney,  "it  must  dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sovereignty."  However,  like  many 
other  attempts  to  express  in  epigrammatic  form  difficult  legal  concepts, 
this  famous  dictum  which  has  been  extensively  quoted  in  the  reports 
and  forms  the  basis  for  most  of  the  later  decisions  dealing  with  the 
rights  and  powers  of  foreign  corporations  requires  for  its  complete 
understanding  something  more  than  a  bare  statement  thereof.  Thus, 
in  spite  of  the  necessity  under  which  a  corporation  i^ests  to  reside  in  the 
state  of  its  creation,  and  despite  its  inability  to  migrate,  no  insuperable 
objection  is  interposed  to  its  powers  of  contracting  in  another  jurisdic- 
tion ;  but  as  a  natural  person,  through  an  agent,  may  make  contracts 
in  countries  where  he  does  not  reside,  and  where  he  is  not  personally 
present,  of  which  none  has  ever  doubted  the  validity,  so  it  is  no  more 
necessary  that  an  artificial  person-  should  actually  exist  in  the  sover- 
eignty in  which  it  makes  contracts.    It  is  sufficient  that  its  existence 

11.  See  infra,  par.  12,  13.  Co.,  51  Pa.  St.  228,  88  Am.  Dec.  579; 

12.  Augusta  Bank  v.  Earle,  13  Pet.  Ohio  L.  Ins.,  etc.,  Co.  v.  Merchants' 
519,  10  U.  S.  (L.  ed.)  274;  Waters-  Ins.,  etc.,  Co.,  11  Humph.  (Tenn.)  1, 
Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28,  53  Am.  Dec.  742;  Young  v.  South  Tre- 
20  S.  Ct.  518,  44  U.  S.  (L.  ed.)  657;  degar  Iron  Co.,  85  Tenn.  189,  2  S.  W. 
Reimers  v.  Seatco  Mfg.  Co.,  70  Fed.  202,  4  A.  S.  R.  752;  Empire  Mills  v. 
573,  37  U.  S.  App.  426,  17  C.  C.  A.  Alston  Grocery  Co.,  4  Tex.  App.  Civ. 
228,  30  L.R.A.  364;  Duke  V.  Taylor,  36  Cas.  {  221,  15  S,  W.  200,  505,  12 
Fla.  64, 19  So.  172,  53  A.  S.  R.  232  and  L.R.A.  366;  Cook  v.  Howland,  74  Yt. 
note,  31  L.R.A.  484;  Phoenix  Ins.  Co.  393,  52  Atl.  973,  93  A.  S.  R.  912,  59 
V.  Com.,  6  Bush.  (Ky.)  68,  96  Am.  L.R.A.  338;  Floyd  v.  National  Loan, 
Dec.  331;  Baltimore,  etc.,  R.  Co.  v.  etc.,  Co.,  49  W,  Va.  327,  38  S.  E.  653, 
Glenn,  28  Md.  287,  92  Am.  Dec.  688  87  A.  S.  R.  805  and  note,  54  L.R.A. 
and  note;  Shannon  v.  Georgia  State  536. 

Bldg.,  etc.,  Assoc,  78  Miss.  955,  30  So.       Note :  34  A.  S.  R.  455. 
51,  84  A.  S.  R.  657,  57  L.R.A.  800;       13.  Augusta  Bank  v.  Earle,  13  Pet 
Allegheny  County  v.  Cleveland,  etc.,  R.  519, 10  U.  S.  (L.  ed.)  274. 
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as  an  artificial  person  in  the  state  of  its  creation  is  acknowledged  and 
recognized  by  the  law  of  the  state  where  it  deals,  and  that  it  is  per- 
mitted by  the  laws  of  the  state  to  exercise  there  the  powers  with 
which  it  is  endowed.**  In  fact  a  corporation,  with  the  consent  of  the 
state  to  which  it  comes,  lawfully  may,  and  frequently  actually  does, 
remove  its  officers,  agents,  offices,  and  effects  into,  and  exercise  its 
functions  and  franchises  in,  another  sovereignty  from  that  which  gave 
it  life.*^  Because  of  this  actual  condition  of  affairs  Judge  Taney's 
dictimi  has  been  characterized  as  nothing  more  than  a  rhetorical  state- 
ment of  a  perfectly  obvious  principle,  namely,  that  a  corporation, 
wherever  it  goes,  is  subject  to  the  law  of  the  state  of  its  creation  and 
cannot  free  itself  from  the  control  of  that  state,  nor  can  it  disregard 
the  restrictions  of  its  charter,  which  embodies  the.  limitations  of  its 
legal  existence  and  its  corporate  powers.**  This  criticism  may  be 
just,  but  where  as  in  some  cases  the  courts  go  further  and  intimate  that 
there  is  no  insuperable  difficulty  in  the  way  of  a  migration  by  a 
foreign  corporation  provided  it  is  authorized  to  do  so  both  by  the  laws 
of  the  state  creating  it  and  by  those  of  the  jurisdiction  to  which  it 
goes,*'  and  th'^t  it  may  acquire  a  domicil  or  a  residence  in  another 
state,  at  least  for  purposes  of  judicial  jurisdiction,*®  it  is  evident  that 
some  confusion  of  language,  at  least,  exists  which  is  likely  to  con- 
duce to  confusion  of  thought.  What  Chief  Justice  Taney  meant  by 
his  expression,  and  the  underlying  principle  thereof  has  been  repeat- 
edly reaffirmed  and  is  undoubtedly  the  law,  was  that  the  legal  existence, 
the  home,  the  domicil,  the  habitat,  the  residence,  the  citizenship  of  a 
corporation  can  only  be  in  the  state  by  which  it  was  created.*'  This 
domicil  or  legal  residence  is  single  in  its  essence,*^  and  a  corporation 
can  have  but  one.*    Such  residence  it  can  never  change  so  as  to  obtain 

14.  Augusta  Bank  v.  Earle,  13  Pet.  16.  Goodwin  v.  Claytor,  137  N.  C. 
519,  10  U.  S.  (L.  ed.)  274;  American  224,  49  S.  E.  173, 107  A.  S.  R.  479,  67 
De  Forest  Wireless  Tel.  Co.  v.  Super-  L.R.A.  209. 

ior  Ct.,  153  Cal.  533,  96  Pac.  16,  126  17.  Aspinwall  v.  Ohio,  etc.,  R.  Co., 

A.  S.  R.  125,  17  L.R.A.{N.S.)  1117;  20  Ind.  492,  83  Am.  Dec.  329  and  note. 

Duke  V.  Taylor,  37  Fla.   62,  19   So.  18.  Martine  v.  International  L.  Ins. 

172,  53  A.   S.  R.  232  and  note,  31  Soc,  53  N.  Y.  339,  13  Am.  Rep.  52D; 

L.R.A.   484;   Lathrop   v.    Commercial  Turcott   v.    Yazoo,   etc.,   R.    Co.,   101 

Bank,  8  Dana  (Ky.)  114,  33  Am.  Dec.  Tenn.  102,  45  S.  W.  1067,  70  A.  S.  R. 

481;  Baltimore,  etc.,  R.  Co.  v.  Glenn,  601,  40  L.R.A.  768. 

28  Md.  287,  92  Am.  Dec.  688;  Blair  19.  Hammond  Beef,  etc.,  Co.  v.  Best, 

V.  Perpetual  Ins.  Co.,  10  Mo.  559,  47  91  Me.  431,  40  Atl.  338,  42  L.R.A.  528. 

Am.  Dec.  129;  Ohio  L.  Ins.,  etc.,  Co.  20.  Bergner,   etc.,    Brewing    Co.    v. 

V.  Merchants'  Ins.  etc.,  Co.,  11  Humph.  Dreyfus,  172  Mass.  154,  51  N.  E.  531, 

(Tenn.)  1,  53  Am.  Dec.  742.  70  A.  S.  R.  251. 

Note:  70  L.R.A.  519.  1.  Kimmerle  v.  Topeka,  88  Kan.  370, 

15.  Turcott  v.  Yazoo,  etc.,  R.  Co.,  128  Pac.  367,  43  L.R.A.  (N.S.)  272; 
101  Tenn.  102,  45  S.  W.  1067,  70  A.  S.  Ireland  v.  Globe  Milling,  etc.,  Co.,  19 
E.  661,  40  L.R.A.  768.  R.  I.  180,  32  Atl.  921,  61  A.  S.  R.  756, 

Note:  70  L.R.A.  519.  29  L.R.A.  429.  .  . 
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citizenship  elsewhere,*  and  its  stockholders  are  conchisively  presumed 
to  be  residents  of  the  same  state.'  The  fact  that  it  can  have  its  legal 
home  only  at  the  place  where  it  is  located  by  or  under  the  authority 
of  its  charter  does  not  prevent  it,  by  its  agents,  from  transacting  busi- 
ness anywhere,  if  not  prohibited  by  its  charter,  or  excluded  by  local 
law.*  And  of  course  it  logically  follows  that  no  amount  of  business 
done  away  from  home  can  operate  to  forfeit  the  citizenship  at  home.* 
But  it  must  always  be  remembered,  any  exercise  by  a  corporation  of 
its  corporate  franchises  in  other  states  is  merely  permissible  by  virtue 
of  the  comity  of  such  states.®  A  close  study  of  those  cases  which 
speak  of  a  corporation  acquiring  a  domicil  or  residence  in  another  state 
seems  to  indicate  that  the  court  had  in  mind  the  question  of  jurisdic- 
tion only  and  merely  tends  to  support  the  well-known  principle,  elab- 
orated more  fully  further  on  in  this  article,'  that  a  foreign  corporation 
doing  business  in  another  state  is  subject  to  its  laws  to  the  same  extent 
as  if  it  had  been  fully  domesticated  there. ^  The  language  used  is 
inexact,  however,  as  such  acts  do  not  work  a  change  in  domicil  or 
place  of  residence.® 

4,  Rule  of  Comity. — It  has  already  been  seen  that  while  the  very 
life  of  a  corporation  is  dependent  on  the  franchise  granted  by  its 
parent  state  and  the  laws  thereof,  still  its  capacity  is  not  confined  to  the 
territorial  limits  of  the  country  of  its  domicil,  but  it  may  exercise  its 
powers  wherever  the  law  of  its  creation  shall  be  recognized,  and  may 
act,  whenever  there  is  no  local  law  to  the  contrary,  wherever  an  agent 
may  go,  and  could  act  in  his  own  right.^®  It  must  be  constantly 
borne  in  mind,  however,  that  no  state  has  the  power  to  create  corpora- 
tions, or  to  regulate  their  powers,  or  to  authorize  the  exercise  of  cor- 
porate franchises,  in  other  states.  It  may  confer  powers,  in  the  nature 
of  a  commission,  to  be  exercised  anywhere,  on  condition  that  their 
exercise  be  assented  to  by  the  state  or  sovereignty  where  their  exercise 
is  sought;  but  without  this  assent,  express  or  implied,  such  powers 
would  be  nugatory  outside  of  the  state  gi-anting  them.^*    Any  right 

2.  Ex  p.  Schollenberger,  96  U.  S.  5.  Hammond  Beef,  etc.,  Co.  v.  Best, 
369,  24  U.  S.  (L.  ed.)  853;  Baltimore,  91  Me.  431,  40  Atl.  338,  42  L.R.A.  528. 
etc.,  R.  Co.  V.  Glenn,  28  Md.  287,  92       6.  See  infra,  par.  4. 

Am.  Dec.  688;  Bay  State  Iron  Co.  v.  7.  See  infra,  par.  18. 

Goodall,  39  N.  H.  223,  75  Am.  Dec.  8.  Martine  v.  International  L.  Ins. 

219  and  note.  Soc,  53  N.  Y.  339,  13  Am.  Rep,  529; 

3.  Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  Turcott  v.  Yazoo,  etc.,  R.  Co.,  101 
Black  286,  17  U.  S.  (L.  ed.)  130;  Tenn.  102,  45  S.  W.  1067,  70  A.  S.  R. 
Hobbs  V.  Manhattan  Ins.  Co.,  56  Me.  661,  40  L.R.A.  768. 

417,  96  Am.  Dec.  472;  Hammond  Beef,  9.  Douglass  v.  Phenix  Ins.  Co.,  138 

etc.,  Co.  V.  Best,  91  Me.  431,  40  Atl.  N.  Y.  209,  33  N.  E.  938,  34  A.  S.  R. 

338,  42  L.R.A.  528.  448,  20  L.R.A.  118. 

4.  Ex   p.   Schollenberger,  96  U.  S.  10.  See  supra,  par.  3. 

369,  24  U.  S.  (L.  ed.)  853.  11.  Thompson  v.  Waters,  25  MicB. 

Note:  70  L.R.A.  519.  214,  12  Am.  Rep.  243. 
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or  power  to  do  business  which  a  corporation  of  one  state  may  presume 
to  exercise  in  another,  therefore,  exists  purely  by  virtue  of  the  law  of 

comity.**  In  general,  however,  it  may  be  said  that  this  principle  of 
comity,  which  is  a  part  of  the  voluntary  law  of  nations,  extends  to, 
and  is  enforced  by,  the  courts  in  every  nation  and  every  state  of  the 
Union  until  destroyed  by  the  law-making  power.'*    In  face  of  such 

12.  Runyan  v.  Coster,  14  Pet.  122,  March  v.  Eastern  R.  Co.,  40  N.  H.  548, 

10  U.  S.  (L.  ed.)  382;  Liverpool  Ins.  77  Am.  Dec.  732;  Erie  R.  Co.  v.  Stat., 

Co.  V.  Massachusetts,  10  Wall.  566,  19  31  N.  J.  L.  531,  86  Am.  Dec.  226  and 

U.  8.  (L.  ed.)  1029;  Hooper  v.  Cali-  note;  McCarter  v.  Firemen's  Ins.  Co., 

fornia,  155  U.  S.  648,  15  S.  Ct.  207,  74  N.  J.  Eq.  372,  73  Atl.  80,  414,  135 

39  U.  S-  (L.  ed.)  297;  Armour  Pack-  A.  S.  R.  708,  18  Ann.  Cas.  1048,  29 

ing  Co.  V.  Vinegar  Bend  Lumber  Co.,  L.R.A.(N.S.)    1194;    Anglo-American 

149  Ala.  205,  42  So.  866, 13  Ann.  Cas.  Provision  Co.  v.  Davis  Provision  Co., 

951;    Clark   v.   Mississippi   Bank,   10  169  N.  Y.  506,  62  N.  E,  587,  88  A.  S. 

Ark.  516,  62  Am.  Dec.  248;  American  R.  608;  Debnam  v.  Southern  Bell  Tel- 

De  Forest  Wireless   Tel.   Co.   v.   Su-  ephone,  etc.,  Co.,  126  N.  C.  831,  36 

perior  Ct,  153  Cal.  533,  96  Pac.  15,  S.  E.  269,  65  L.R.A.  915,  overruled  on 

126  A.   S.   R.   125,   17   LR.A.(N.S.)  another  point  by  Southern  R.  Co.  v. 

1117;  Colorado  Iron-Works  v.  Sierra  Allison,  190  U.  S.  326,  23  S.  Ct.  713, 

Grande  Min.  Co.,  15  Colo.  499,  25  Pac.  47  U.  S.  (L.  ed.)  1078;  Com.  v.  New 

325,  22  A.  S.  R.  433;  Deringer  v.  Der-  York,  etc.,  R.  Co,,  129  Pa.  St.  463,  18 

inger,  5  Houst.  (Del.)  416,  1  A.  S.  R.  Atl.  412,  15  A.  S.  R.  724;  Ireland  v. 

150;  Taylor  v.  Bramham,  35  Fla.  297,  Globe  Milling,  etc.,  Co.,  19  R.  I.  180, 

17  So.  552,  48  A.  S.  R.  249  and  note,  32  Atl.  921,  61  A.  S.  R.  756,  29  L.R.A. 

39L.R.A.  362;  Ducat  V.Chicago,  48  III.  429;  Mobile,  etc.,  R.  Co.  v.  Bamhill. 

172,  95  Am.  Dec.  529  and  note;  Carroll  91  Tenn.  396,  19  S.  W.  21,  30  A.  6. 

V.    East    St.    Louis,    67    III.    568,   16  R.  889;  Connecticut  Mut.  L.  Ins.  Co. 

Am.  Rep.  632;  Mandel  v.  Swan  Land,  v.  Spratley,  99  Tenn.  322,  42  S.  W 

etc.,  Co.,  154  111.  177,  40  N.  E.  462,  45  145,  44  L.R.A.  442;  State  v.  Schlitz 

A.  S.  R.  124,  27  L.R.A.  313;  Harding  Brewing  Co.,  104  Tenn.  715,  59  S.  W. 

V.  American  Glucose  Co.,  182  111.  551,  1033,  78  A.  S.  R.  941;  Empire  Mills 

55  N.  E.  577,  74  A.  S.  R.  189,  64  v.  Alston  Grocery  Co.,  4  Tex.   App. 

L.R.A.   738;    Com.   v.   Milton,   12   B.  Civ.  Cas.  {  221,  15  S.  W.  200,  605,  12 

Mon.    (Ky.)   212,  54  Am.   Dec.  622;  LR.A.  366;  Cook  v.  Howland,  74  Vt. 

Phoenix  Ins.  Co.  v.  Com.,  5  Bush  (Ky.)  393,  52  Atl.  973.  93  A.  S.  R.  912,  59 

63,  96  Am.  Dec.  331;  Chaffee  v.  New  L.R.A.  338;  Floyd  v.  National  Loau 

York  Fourth  Nat.  Bank,  71  Me.  514,  etc.,  Co.,  49  W.  Va.  327,  38  S.  E.  653 

36  Am.  Rep.  345;  Squire  v.  Portland,  87  A.  S.  R.  806  and  note,  54  L.R.A 

106  Me.  234,  76  Atl.  679,  20  Ann.  Cas.  536;  Larson  v.  Aultman,  etc.,  Co.,  86 

603,  30  L.R.A.(N.S.)   676;  Folger  v.  Wis.  281,  56  N.  W.  915,  39  A.  S.  R. 

Columbian  Ins.  Co.,  99  Mass.  267,  96  893;    Scamans   v.   Knapp-Stout,   etc.. 

Am.  Doc.  747;  Thompson  v.  Waters,  Co.,  89  Wis.  171,  61  N.  W.  757,  46  A. 

25  Mich.  214,  12  Am.  Rep.  243;  Shan-  8.  R.  825,  27  L.R.A.  362;  Combes  v. 

non  V.  Georgia  State  Bldg.,  etc.,  Assoc,  Keyes,  89  Wis,  297,  62  N.  W.  89,  46 

78  Miss.  955,  30  So.  51,  84  A.  S.  R.  A.  S.  R.  839,  27  L.R.A.  369;  Lewis  v. 

657,  57  L.R.A.  800;  Daggs  v.  Orient  American   Sav.,  etc.,  Assoc,  98  W^is. 

Ins.  Co.,  136  Mo.  382,  38  S.  W.  85,  68  203,  73  N.  W.  793,  39  L.R.A.  559. 
A.  S.  R.  638,  35  L.R.A.  227;  Singer       Notes:  40  A.  S.  R.  916;  42  A.  S.  R. 

Mfg.  Co.  V.  Fleming,  39  Neb.  679,  58  420;  49  A.  S.  R.  790;  8  L.R.A.  236; 

N.  W.  226,  42  A.  S.  R.  613,  23  L.R.A.  13  L.R.A.  584;  70  L.R.A.  519. 
210;  State  v.  Standard  Oil  Co.,  61  Neb.       18.  Helena  Power  Transmission  Co. 

28,  84  N.  W.  413,  87  A.  S.  R.  449 ;  v.  Spratt,  35  Mont.  108,  88  Pac.  773, 
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general  acceptance  is  the  rule  that  it  carries  with  it  the  presumption 
of  its  existence,**  and  as  "this  comity  is  not  of  the  courts  but  of  the 
legislature,  it  takes  an  act  of  positive  legislation  to  keep  a  foreign  cor- 
poration out  of  a  state.**  However,  it  is  not  necessary  that  a  state 
should  by  express  enactment  exclude  foreign  corporations  in  order 
to  indicate  that  they  shall  not  be  allowed  to  act  within  ita  jurisdiction; 
the  will  of  the  state  may  be  implied  from  its  general  policy  and  legisla- 
tion, and  whenever  a  st-ate  sufficiently  indicates  that  contracts  which 
derive  their  validity  from  its  comity  are  repugnant  to  its  clear  public 
policy,  or  ore  considered  as  injurious  to  its  interests,  the  presumption 
in  favor  of  its  adoption  can  no  longer  be  made.**  Also  since  a  cor- 
poration has  no  absolute  right  of  recognition  in  other  states,  but 
depends  for  its  recognition  and  the  enforcement  of  its  contracts  on  their 
assent,  it  follows,  as  a  matter  of  course,  that  such  assent  may  be  granted 
on  such  terms  and  conditions  as  those  states  may  think  proper  to 
impose,  provided  they  do  not  infringe  the  constitution  and  laws  of  the 
United  States.  Thus  they  may  exclude  the  foreign  corporation 
entirely;  they  may  restrict  its  business  to  particular  localities,  or  they 
may  exact  such  security  for  the  performance  of  its  contracts  with  their 
citizens  as  in  their  judgment  will  best  promote  the  public  int<?rest. 
The  whole  matter  rests  in  their  discretion.*'     But  if  a  statute  restrict- 

10   Ann.    Gas.   1055,   8   L.RA.(N.S.)  Carroll  v.  East  St.  Louis,  67  111.  568, 

567;  Booth  v.  Weigand,  30  Utah  135,  16  Am.  Kep.  632;  Seamans  v.  Temple 

83    Pac.    734,   10    L.R.A.(N,S.)    603;  Co.,  105  Mich.  400,  63  N.  W.  408,  55 

Floyd  V.  National  Loan,  etc.,  Co.,  49  A.  S.  R.  457,  28  L.R.A.  430;  Debnam 

W.  Va.  327,  38  S.  E.  653,  87  A.  S.  v.  Southern  Bell  Telephone,  etc.,  Co., 

R.  805  and  note,  54  L.R.A.  536.  126  N.  C.  831,  36  S.  E.  269,  65  L.R.A, 

Notes :  12  L.R.A.  366 ;  24  L.R.A.  289.  915,   overruled    on    another   point   by 

14.  American,  etc..  Christian  Union  Southern  R.  Co.  v.  Allison,  190  U.  S. 
V.  Yount,  101  U.  S.  352,  25  U.  S.  (L.  326,  23  S.  Ct.  713,  47  U.  S.  (L.  'ed.) 
ed.)  888;  Carroll  v.  East  St.  Louis,  67  1078;  Empire  Mills  v.  Alston  Grocery 
IlL  568,  16  Am.  Rep.  632;  Phoenix  Co.,  4  Tex.  App.  Civ.  Cas.  i  221^15 
Ins.  Co.  V.  Com.,  5  Bush  (Ky.)  68,  96  S.  W.  200,  505,  12  L.R.A.  366;  Lewis 
Am,  Dec.  331;  Debnam  v.  Southern  v.  American  Sav.,  etc.,  Assoc,  98  Wis. 
Bell  Telephone,  etc.,  Co.,  126  N.  C.  203,  73  N.  W.  793,  39  L.R.A.  559. 
831,  36  S.  E.  269,  65  L.R.A.  915,  over-       Note :  24  L.R.A.  289. 

ruled  on  another  point  by  Southern  R.  17.  Lafayette  Ins.  Co.  v.  French, 
Co.  V.  Allison,  190  U.  S.  326,  23  S.  Ct.  18  How.  404,  15  U.  S.  (L.  ed.)  451; 
713,  47  U.  S.  (L.  ed.)  1078;  Empire  Paul  v.  Virginia,  8  Wall.  168,  19  U. 
Mills  v.  Alston  Grocery  Co.,  4  Tex.  S.  (L.  ed.)  357:  Pembina  Consol.  Sil- 
App.  Civ.  Cas.  4  221,  15  S.  W.  200,  ver  Min.,  etc.,  Co.  v.  Pennsylvania,  125 
505,  12  L.R.A.  366.  U.  S.  181,  8  S.  Ct.  737,  31  U.  S.  (L. 

15.  Cowell  V.  Colorado  Springs  Co.,  ed.)  650;  Falls  v.  United  States  Sav., 
100  U.  S.  55,  25  U.  S.  (L.  ed.)  547.        etc.,  Co.,  97  Ala.  417,  13  So.  25,  38 

Note:  70  L.R.A.  520.  A.  S,  R.  194,  24  L.R.A.  174;  Com.  v. 

16.  Augusta  Bank  v.  Earle,  13  Pet.  Milton,  12  B.  Mon.  (Ky.)  212,  54 
519,  10  U.  S.  (L.  ed.)  274:  Baltimore,  Am.  Dec.  522;  People  v.  Judge,  21 
etc.,  R.  Co.  V.  Koontz,  104  U.  S.  5,  26  Mich.  577,  4  Am.  Rep.  504;  Daggs  v. 
U.  S.  (L.  ed.)  643;  Ducat  v.  Chicago,  Orient  Ins.  Co.,  136  Mo.  382,  38  S. 
48  111.  172,  95  Am.  Dec.  529  and  note;  W.  85,  58  A.  S.  R.  638,  35  L.R.A.  227; 
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ing  the  rights  of  foreign  corporations  is  declared  unconstitutional, 
until  a  new  statute  on  the  subject  is  passed  a  foreign  corporation  can 
enter  into  any  business  in  a  state  for  which  corporations  could  be 
created  in  that  state,  since,  in  the  absence  of  statutory  restrictions,  com- 
ity places  the  foreign  corporation  on  the  same  footing  with  the  domes- 
tic corporation.!® 

5.  General  Extent  and  Operation  of  Rule  of  Comity. — The  rights 
which  foreign  corporations  have  generally  been  allowed  to  enjoy, 
and  the  powers  they  have  been  allowed  to  exercise  under  tlie  rule 
of  comity,  in  states  other  than  those  of  their  creation  or  domicil, 
have  varied  considerably,  according  to  the  nature  and  objects  of 
the  different  corporations,  and  the  corresponding  differences  in  their 
mode  of  doing  corporate  business.  Thus  an  insurance  company  in  do- 
ing its  business  in  another  state,  owing  to  the  nature  of  the  business 
itself  (making  contracts  of  insurance),  would  seem  to  be  exercising 
through  agents  its  corporate  franchises  in  the  same  way  as  in  the  state 
of  its  creation,  with  the  exception  of  corporation  meetings  and  the 
strictly  official  action  of  its  officers;  and  for  this,  as  well  as  the  pruden- 
tial reason  of  protecting  their  citizens  from  imposition,  and,  perhaps, 
encouraging  home  companies,  other  states  have  quite  generally 
required  their  compliance  with  certain  rules  and  regulations  fixed  by 
the  legislature,  as  conditions,  on  which  alone  they  are  allowed  to  do 
their  business  within  such  state.  Somewhat  similar  regulations  have 
sometimes  been  adopted  in  some  states,  with  reference  to  a  few  other 
corporations.  But  with  the  ordinary  corporation  whose  business 
is,  in  its  nature,  more  of  a  local  character,  confined  mainly  within  the 
state  of  its  creation,  and  only  incidentally  making  contracts  or  acquir- 
ing property  in  other  states,  in  the  course  of  carrying  on  its  home 
business,  the  legislatures  of  the  latter  have  seldom  interfered,  or  placed 
it  under  any  restriction.**  And  in  the  absence  of  special  legislation 
a  foreign  corporation  is  at  liberty,  under  the  rule  of  comity,  to  enter 
another  state  for  the  purposes  of  its  business  on  the  same  footing  as  a 
domestic  corporation,  there  to  exercise  all  the  powers  it  is  authorized 

Erie  R.  Co.  v.  State,  31  N.  J.  L.  531,  ley,  99  Tenn.  322,  42  S.  W.  145,  44 

86  Am.   Dec.   226  and  note;    Anglo-  L.RA.   442;    Booth   v.   Weigand,   30 

American  Provision  Co.  v.  Davis  Pro-  Utah  135,  83  Pac.  734, 10  L.R.A.(N.S.) 

vision  Co.,  169  N.  Y.  506,  62  N.  E.  587,  693;  Cook  v.  Rowland,  74  Vt.  393,  52 

88  A.  S.  R.  608;  Debnam  v.  Southern  Atl.  973,  93  A.  S.  R.  912,  59  L.R.A. 

Bell  Telephone,  etc.,  Co.,  126  N.  C.  831,  338 ;    Lewis   v.    American    Sav.,   etc., 

36  S.  E.  269,  65  L.R.A.  915,  overruled  Assoc,  98  Wis.  203,  73  N.  W.  793,  39 

on  another  point  by  Southern  R.  Co.  L.R.A.  559. 

V.  Allison,  190  U.  S.  326,  23  S.  Ct.  713,  Notes:  40  A.  S.  R.  916;  13  L.RA. 

47  U.  S.   (L.  ed.)   1078;  McSwain  v.  584. 

Adams  Grain,  etc.,  Co.,  93  S.  C.  103,  18.  Note:  24  L.R.A.  289. 

76  S.  E.  117,  Ann.  Cas.  1914D  981;  19.  Thompson  v.  Waters,  25  Mich. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat-  214,  12  Am.  Rep.  243. 
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to  exercise  at  home,-®  subject  to  no  other  conditions  than  that  it 
will  conform  to  the  public  policy  of  the  state  as  declared  in  her  gen- 
eral law,  and  the  decisions  of  her  courts.*  This  implies  that  the  cor- 
porate existence,  the  rights  of  making  and  enforcing  contracts,  of 
acquiring  property  and  transacting  the  business  (not  requiring  the 
exercise  of  official  corporate  action  or  franchises  within  the  state)  * 
of  a  corporation  created  by  the  laws  of  one  state  will  be  recognized 
and  protected  in  another;*  subject  only,  as  has  been  already  said, 
to  the  qualification,  that  the  enjoyment  and  exercise  of  such  rights 
shall  not  be  contrary  to  the  laws  or  settled  policy  of  the  state  in  which 
they  are  sought  to  be  enjoyed  or  exercised,  or  prejudicial  to  the  interests 
of  such  state  or  its  citizens.*  For  instance,  comity  does  not  extend 
to  a  permission  to  combine  with  domestic  corporations  in  a  way  that 
tends  to  public  injury,  as  where  a  foreign  corporation  makes  a  con- 
tract with  corporations  of  another  state  affecting  matters  of  public 
interest  that  the  domestic  corporations  have  not  themselves  the  power 
to  make.*  But  with  such  limitations  the  rights  above  mentioned,  of 
a  corporation  created  in  one  state,  are  as  clearly  recognized  and  as 

20.  Helena  Power  Transmission  Co.  55,  25  U.  S.  (L.  ed.)  547;  American, 

V.  Spratt,  35  Mont.  108,  88  Pac.  773,  etc.,  Union  v.  Yount,  101  U.  S.  352, 

10   Ann.   Cas.   1055,   8   L.R.A.(N.S.)  25  U.  S.  (L.  ed.)   888;  American  De 

567.  Forest  Wireless  Tel.  Co.  v.  Superior 

1.  Baltimore,  etc.,  R.  Co.  v.  Koontz,  Court,  153  CaL  533,  96  Pac.  15,  126 
104  U.  S.  5,  26  U.  S.  (L.  ed.)  643;  A.  S.  R.  125,  17  L.R.A.(N.S.)  1117; 
Falls  V.  United  States  Savings,  etc.,  Folger  v.  Columbian  Ins.  Co.,  99  Mass. 
Co.,  97  Ala.  417, 13  So.  25,  38  A.  S.  R.  267,  96  Am.  Dec.  747;  Thompson  v. 
194,  24  L.R.A.  174;  Duke  v.  Taylor,  Waters,  25  Mich.  214,  12  Am.  Rep. 
37  Fla.  64, 19  So.  172,  53  A.  S.  R.*232,  243. 

31  L.R.A.  484;  Harding  v.  American  Notes:  49  A.  S.  R.  790;  8  L.R.A. 

Glucose  Co.,  182  III.  551,  55  N.  E.  577,  236. 

74  A.  S.  R.  189,  64  L.R.A.  738;  People  4.  Mandeville  v.  Courtright,  142  Fed. 
V.  Fidelity,  etc.,  Co.,  153  111.  25,  38  97,  73  C.  C.  A.  321,  6  L.R.A.(N.S.) 
N.  E.  752,  26  L.R.A.  295;  State  v.  1003;  Deringer  v.  Deringer,  5  Houst. 
North  American  Land,  etc.,  Co.,  106  (Del.)  416,  1  A.  S.  R.  150;  Walters 
La.  621,  31  So.  172,  87  A.  S.  R.  309;  v.  Whitlock,  9  Fla.  86,  76  Am.  Dec. 
Seamans  v.  Temple  Co.,  105  Mich.  400,  607;  Rhodes  v.  Missouri  Savings,  etc., 
63  N.  W.  408,  55  A.  S.  R.  457,  28  Co.,  173  111.  621,  50  N.  E.  998,  42 
L.R.A.  430;  Henni  v.  Fidelity  Build-  L.R.A.  93;  Meroney  v.  Atlanta  Build- 
ing, etc.,  Ass'n,  61  Neb.  744,  86  N.  W.  ing  &  Loan  Ass'n,  116  N.  C.  882,  21 
475,  87  A.  S.  R.  519;  In  re  Prime,  S.  E.  924,  47  A.  S.  R.  841;  Floyd  v. 
136  N.  Y.  347,  32  N.  E.  1091,  18  National  Loan,  etc.,  Co.,  49  W.  Va. 
L.R.A.  713:  Fowler  v.  Bell,  90  Tex.  327,  38  S.  E.  653,  87  A.  S.  R.  805  and 
150,  37  S.  W.  1058,  59  A.  S.  R.  788,  note,  54  L.R.A.  536;  Lewis  v.  Ameri- 
39  L.R.A    254.  can  Savings,  etc.,  A^s'n,  98  Wis.  203, 

Notes:   13  L.R.A.   685;   24  L.R.A.  73  N.  W.  793,  39  L.R.A.  :).=)9. 

290.  Notes:  36  A.  S.  R.  905;  70  L.R.A. 

See  also  supra,  par.  4.  519  et  seq. 

2.  See  infra,  par.  17.  6.  McCarter  v.  Firemen's  Ins.  Co., 

3.  Bank  of  Augusta  v.  Earle,  13  74  N.  J.  Eq.  372,  73  Atl.  80,  414,  135 
Pet.  519, 10  U.  S.  (L.  ed.)  274;  Cowell  A.  S.  R.  708,  18  Ann.  Cas.  1048,  29 
V.   Colorado   Springs  Co.,  100   U.   S.  L.R.A.(N.S.)  1194. 
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generally  enfoxced  in  another,  as  the  individual  rights  of  an  inhabitant 
of  one  state  are  recognized  and  enforced  in  another,  of  which  he  is  a 
nonresident* 

6.  Determination  of  Public  Policy. — It  has  already  been  seen  that  a 
corporation  of  one  state  will  receive  full  recognition  and  may  transact 
business  in  another  provided  it  is  not  expressly  prohibited  by  law  or 
does  not  conflict  witii  the  latter's  settled  public  policy.^  What  that 
policy  is  each  state,  by  its  own  l^islature,  must  determine  for  itself,^ 
although  of  course  it  is  within  the  province  of  the  courts  to  ascertain 
and  aprply  the  legislative  policy.  Such  public  policy  may  be  ascer- 
tained by  reference  to  the  general  course  of  legislation  of  a  state,  either 
by  prohibiting  or  enabling  acts,  or  by  its  general  course  of  legislation 
on  a  given  subject*  Thus  it  has  been  held  that  where  a  building 
and  loan  association  organissed  under  the  laws  of  one  state,  and  by 
them  ehti€ed  to  exact  premiums  and  fines  in  addition  to  legal  interest, 
exercises  the  same  powers  within  another  state,  such  powers  will  not 
be  deemed  to  be  inconsistent  with  the  latter's  public  policy  if  their  exer- 
cise is  permitted  to  similar  corporations  organized  within  the  state ;  *• 
but  in  all  such  cases  the  courts  of  the  latter  will  apply  to  such  an 
association  the  same  rules  as  are  applicable  to  associations  organized 
under  the  laws  of  the  former.^*  Foreign  building  and  loan  associa- 
tions, whose  charters  invest  them  with  powers  greatly  in  excess  of  and 
not  contemplate^  by  a  local  statute,  are  not,  however,  entitled  to  claim 
any  special  rights  or  powers  granted  to  such  associations  if  they  attempt 
to  exercise  such  powers,  are  no  longer  regarded  as  building  and  loan 
associations,  and  are  held  not  to  be  governed  by  or  entitled  to  privileges 
under  laws  providing  for  the  organization  and  management  of  such 
*  societies.^*  But  when  in  the  absence  of  any  legislation  restricting 
the  business  of  a  foreign  corporation  a  court  is  called  upon  to  declare 
contracts  made  by  such  corporations  to  be  void,"  on  the  ground  that  they 
conflict  with  the  policy  of  the  state,  to  justify  it  in  sustaining  the  con- 
tention the  line  of  that  policy  should  be  very  clear  and  distinct,  and 

6.  Thompson  v.  Waters,  25  Mich.  Steuben  v.  Central  R.  Co.,  178  Pa.  St. 
214,  12  Am.  Rep.  243;  Laoc^ster  v.  367,  35  Atl.  992,  34  L.R.A.  577;  Floyd 
Amsterdam  Imp.  Co^  140  N.  Y.  576,  v.  National  Loan,  etc.,  Co.,  49  W;  Va. 
35  N.  E.  964,  24  L.R.A.  322.  327,  38  S.  E.  653,  87  A.  S.  R.  805, 

7.  See  supnty  par.  5.  54  L.R.A.  536. 

8.  Thompson  v.  Waters,  25  Mich.  10.  Freie  v.  No.  4  Fidelity  Bldg.  Sav. 
214,  12  Am.  Rep.  243;  Demar^t  v.  .XJpion,  166  111.  128,  46  N.  E.  784, 
Flack,  128  N.  Y.  205,  28  N.  JJ,  645,  57  A.  S.  R.  123. 

13  L.R.A.  854;  State  v.  Root^  83  Wis.  11.  Rhodes  v.  Missouri  Savings,  etc., 
667,  54  N.  W.  33,  19  L,R.A.  27L,    .  Co.,  173  111.  621,  50  N.  E.   998,  42 

9.  Americaj3,   etc.,   Christian   U^ion  L.R.A.  93. 

Co.  V.  Yount,  101  U.  S.  352,  25  U.  S.  12.  Meroney  v.  Atlanta  Building  & 
(L.  ed.)  888;  Carroll  v.  East  St.  Louis,  Loan  Ass'n,  116  N.  C.  882,  21  S.  E. 
07  III.   568,  16  Am.  Rep.  632;   Van   924, 47  A.  S.  R.  841. 
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must  be  expressed  in  some  affirmative  way;**  it  cannot  be  inferred 
from  the  fact  that  the  legislature  of  the  state  has  made  no  provision 
for  the  formation  of  similar  corporations,  or  allows  corporations  to 
be  formed  only  under  general  laws.**  Thus  telegraph  companies  did 
business  in  several  states  before  their  legislatures  had  created  or 
authorized  the  creation  of  similar  corporations;  and  numerous  cor- 
porations existing  by  special  charter  in  one  state  engaged  without 
question  in  business  in  states  where  the  creation  of  corporations  by 
special  enactment  is  forbidden.**  So  it  has  been  held  that  if  a  state 
has  no  law  adverse  to  a  foreign  educational  corporation  taking  and 
holding  land  within  its  limits,  a  devise  by  will  to  such  a  corporation 
will  vest  in  it  a  good  title.**  It  has  been  held,  however,  that  the  repeal 
of  a  statute  granting  the  privilege  of  organizing  mercantile  corpora- 
tions was  a  direct  prohibition  against  the  operation  of  such  corpora- 
tions within  a  state,  and  therefore  the  law  of  comity  did  not  require 
that  a  mercantile  coiporation  organized  under  the  laws  of  another 
jurisdiction  should  be  allowed  to  do  business  therein.  Also  it  has 
been  ruled  that  an  act,  although  held  to  be  unconstitutional,  may 
express  legislative  policy  as  to  foreign  corporations.*' 

7.  Incorporation  to  Do  Business  in  Another  State. — ^While  ordi- 
narily on  principles  of  comity  a  foreign  corporation  is  entitled  to  recog- 
nition and  protection  in  the  tribunals  of  another  state,  such  recogni- 
tion will  not  be  accorded  where  it  appears  that  the  act  of  incorporation 
was  in  effect  a  fraud  and  an  evasion  either  of  the  latter's  laws  or  of 
those  of  the  parent  state.*^  Basing  their  action  on  this  general  doc- 
trine some  courts  have  announced  the  principle  that  a  corporation 
cannot  incorporate  in  one  state  for  the  purpose  of  carrying  on  all  of 
its  corporate  business  in  another;  and  that  consequently  where  the 
citizens  of  a  state  in  order  to  evade  the  restrictions  imposed  on  domestic 
corporations  by  the  laws  of  their  own  domicil  go  outside  its  borders 
and  incorporate  in  another  jurisdiction,  only  to  return  to  the  former 
state  and  there  to  transact  all  or  the  major  part  of  the  corporation's 
business,  such  foreign  corporation  will  be  deemed  to  be  void  and 
admission  to  the  state  as  such  will  be  denied  to  it.**    Such  a  holding, 

13.  Bank  of  Augusta  v.  Earle,  13  Am.  Rep.  776.  See  also  infra,  par.  28, 
Pet.  519,  10  U.  S.  (L.  ed.)  274.  29. 

Notes:  24  L.R.A.  290;  70  L.R.A.  521.  17.  Empire  Mills  v.  Alston  Grocery 

14.  Cowell  V.  Colorado  Springs  Co.,  Co.,  4  WillBon  Civ.  Cas.  Ct.  App. 
100  U.  S.  55,  25  U.  8.  (L.  €d.)  547;  (Tex.)  «  221,  15  S.  W.  200,  505,  12 
Thompson  v.  Waters,  25  Mich.  214,  12  L.R.A.  366. 

Am.  Rep.  243.  18.  Demarest  v.  Flack,   128   N.  Y. 

Note :  70  L.R.A.  521.  205,  28  N.  E.  645,  13  L.R.A.  854. 

15.  Cowell  V.  Colorado  Sprin<^  Co.,       Note:  24  L.R.A.  291,  292. 

100  U.  S.  55,  25  U.  S.  (L.  ed.)  547.       19.  Empire  Mills  v.  Alston  Grocery 

16.  Santa  Clara  Female  Academy  v.  Co.,  4  Willson  Civ.  Cas.  Ct.  App. 
Sullivan,  116  111.  375,  6  N.  E.  183,  66    (Tex.)   $  221,  15  S.  W.  200,  605,  12 
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however,  is  contrary  to  the  generally  established  doctrine  of  comity 
whose  liberal  policy  it  is  to  recognize  foreign  corporations  unless  some- 
thing more  is  shown  than  the  mere  fact  of  incorporation  in  one  state 
to  do  business  in  another.  The  general  rule,  therefore,  is  that  a 
foreign  corporation  will  not  be  denied  recognition  by  the  courts  of  a 
state  merely  because  it  is  composed  exclusively  of  its  own  citizens 
where  there  was  no  fraud  or  evasion  of  the  law  of  the  state  of  incor- 
poration and  the  certificate  of  incorporation  was  granted  by  the  secre- 
tary of  state  with  knowledge  of  the  facts.-®  Some  courts,  even  while 
conceding  that' the  fact  that  the  citizens  of  one  state  go  to  another  for 
an  act  of  incorporation  is  one  that  naturally  excites  curiosity,  if  not 
suspicion,  as  to  the  motives  and  good  faith  of  the  concern,  still  support 
the  general  view,  holding  that  as  long  as  a  foreign  corporation  pur- 
sues a  lawful  business,  and  violates  no  law  of  the  state,  there  is  no 
sound  reason  for  withholding  from  it  recognition,  and  that  such  a 
^ound  for  refusal  is  not  afforded  by  the  circumstance  that  certain 
advantages  given  to  creditors  under  domestic  incorporation  acts,  such 
as  yearly  statements  and  liability  of  stockholders,  are  absent  from 
the  foreign  incorporation  laws,  since  such  matters  are  notorious  and 
80  must  be  taken  into  consideration  by  all  those  who  deal  with  the 
corporation.*  On  the  other  hand,  it  is  very  generally  agreed  that 
it  is  indispensable  that  a  corporation,  seeking  to  invoke  the  doctrine 
of  comity,  should  first  be  possessed  of  some  right,  power,  or  privilege 
in  the  country  of  its  domicil,*  and  that  no  rule  of  comity  compels  a 
foreign  state  to  grant  greater  recognition  and  privileges  to  a  corpo- 
ration than  are  accorded  to  it  by  the  state  under  which  it  was  formed.' 
Consequently  a  foreign  corporation  which  is  not  allowed  to  do  any 
business  in  the  state  which  grants  the  charter,  but  is  created  with  power 
to  engage  in  business  only  in  other  states,  will  not  be  recognized  in 
another  state,  but  will  be  regarded  as  a  fraud."*  Any  other  rule  which 
would  in  effect  be  a  concession  to  a  foreign  state  of  the  power  to  dis- 
pose of  the  franchise  of  acting  in  a  corporate  capacity  in  other  states, 

LJ?.A.   36G.     In   this   decision,   how-  Note :  24  L.R.A.  291. 

«VBr,  it  would   appear   that   the   an-  1.  Oakdale   Manuf'g   Co.   v.   Garst, 

nouncement   of   such   a   doctrine   was  18  Rhode  Island,  484,  28  Atl.  973,  49 

wholly  uuneceseary,  since  the  court  liad  A.  S.  R.  784,  23  LuR.A.  639. 

«h-eady  determined  that  the  operation  2.  Myatt  v.  Ponca  City  Land,  etc., 

of  such   foreign   corporations   in   the  Co.,   14   Okla.  189,  78  Pac.   185,   68 

•state  was  prohibited  by  the  statutes  L.R.A.  810. 

thereof.  3.  Deraarest  v.  Flack,  128  N.  Y.  205, 

Note:  24  L.R.A.  291,  292.  28  N.  E.  645,  13  L.R.A.  854. 

20.  Demarest  v.  Flack,  128  N.  Y.  4.  Myatt  v.  Ponca  City  Land,  etc., 

505,28N.E.  645,13L.R.A.854;Lan-  Co.,  14  Okla.  189,  78  Pac.  185,  68 

caster  v.   Amsterdam  Imp.   Co.,   140  L.R.A.  810;   Empire  Mills  V.  Alston 

N.  Y.  576,  36  N.  E.  964,  24  L.R.A.  arocery  Co.,  4  Willson  Civ.  Cas.  Ct. 

-322;  Oakdale  Manuf'g  Co.  v.  Garst,  App.    (Tex.)    i  221,  15  S.  W.  200, 

18  R.  I.  484,  28  Atl.  973,  4§  A,  B,  R.  505.  12  L.R.A.  366. 

784,  23  L.R.A.  639.  Note:  24  L.R.A.  29L 
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or  to  "spawn  corporations"  for  that  purpose,  would  involve  a  recogni* 
tion  of  the  right  of  a  foreign  state  to  exercise  sovereignty  beyond  its 
territorial  limits  with  a  corresponding  surrender  of  sovereignty  and 
legislative  authority  by  the  state  whose  limits  and  jurisdiction  were 
thus  invaded  and  usurped.*  To  such  a  length  comity  will  never  go. 
8.  Prohibitory  and  Enabling  Statutes. — A  general  law  of  a  state 
prohibiting  corporations  from  exercising  particular  powers  and  privi- 
leges will  ordinarily  operate  on  foreign  as  well  as  on  domestic  corpo- 
rations. This  is  true  not  because  the  a<:t  binds  such  corporations  ex 
proprio  vigore,  but  for  the  reason  that  their  exercise,  of  such  powers 
in  the  enacting  state  would  violate  the  public  policy  thereof  as  indi- 
cated by  the  general  restraint  imposed  on  its  own  corporations.* 
Where,  however,  it  is  plain  that  a  prohibitory  statute  refers  solely 
to  domestic  corporations,  and  the  act  forbidden  is  of  such  a  nature 
that  the  right  to  perform  it  exists  inherently  in  all  corporations  unless 
specially  denied,  as  for  instance  in  the  case  of  an  assignment  for 
the  benefit  of  creditors  in  contemplation  of  insolvency,  it  seems  that 
the  general  rule  ^ill  not  apply.'  As  respects  a  statute  of  a  state  grant- 
ing powers,  privileges  or  immunities  to  corporations  it  seems  to  be 
a  universally  accepted  rule  of  construction  that  it  must,  in  the  absence 
of  plain  indications  to  the  contrary,  be  held  to  apply  only  to  corpo- 
rations created  by  the  state,  and  over  which  it  has  the  power  of  visita- 
tion and  control.®  In  accordance  with  this  principle  it  has  been 
ruled  that  a  statute  exempting  from  an  inheritance  tax  property 
devised  to  the  use  of  a  religious,  educational  or  charitable  corpora- 
tion, having  no  power  to  make  dividends  or  distribute  profits,  does 
not  apply  to  foreign  corporations.'  On  similar  grounds  it  has  been 
held  that  the  exemption  of  a  previously  chartered  railroad  company 
from  a  statutory  provision  respecting  the  sale  and  effect  of  tickete 
does  not.  extend  to  a  foreign  corporation  subsequently  created  which 
leases  the  road  of  the  former.^®    Moreover,  the  fact  that  the  con- 

5.  Myatt  v.  Ponca  City  Land,  etc.,  to  foreign  corporations  of  that  nature 
Co.,  14  Okla.  189,  78  Pac.  185,  68  having  real  estate  within  the  state. 
L.R.A.  810.  Muck  v.  Hitchcock,  212  N.  Y.  283, 106 

6.  Nelson  v.  Fergus  County  Bank,  N.  E.  75,  Ann.  Cas.  1916D  566  and 
157  Fed.  161,  84  C.  C  A.  609, 13  Ann.  note. 

Cas.  811,  and  note;  In  re  Prime,  136  8.  In  re  Speed,  216  111.  23,  74  N.  B. 
N.  Y.  347,  32  N.  E.  1091,  18  L.R.A.  809,  108  A.  S.  R.  189;  In  re  Prime, 
713.  136   N.   Y.   347,  32   N.   E.   1091,   18 

7.  Vanderpool  v.  Gorman,  140  N.  Y.  L.R.A.  713;  Vanderpool  v.  Gorman, 
563,  35  N.  E.  932,  37  A.  S.  R.  601,  140  N.  Y.  563,  35  N.  E.  932,  24  L.RA. 
24   L.R.A.   548.     See   also   Smead   v.  548. 

Chandler,  71  Ark.  505,  76  S.  W.  1066,       Note:  24  L.R.A.  289. 

05  L.R.A.  353.  9.  In  re  Speed,  216  HI.  23,  74  N.  E. 

According  to  the  rule  stated  in  the  809, 108  A.  S.  R.  189. 
text,  a  statute  forbidding  religious  cor-       10.  Robinson  v.  Southetn  Pac.  Co., 
porations   to    alien    their    real    estate  105    Cal.   526,   38    Pac.   94,   722,   28 
without  leave  of  court  does  not  apply  L.R:A.    773. 
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stiiation  of  a  state  prohibits  a  foreign  corporation  from  exercising 
or  enjoying  within  its  borders  any  greater  right  or  privileges  than 
those  possessed  or  enjoyed  by  corporations  of  the  same  or  similar 
character  created  under  the  laws  of  such  state  is  immaterial,  since 
such  a  provision  is  not  equivalent  to  saying  that  a  foreign  corporation 
shall  enjoy  the  same  rights  as  a  domestic  corporation,  but  is  simply 
a  limitation  on  the  power  of  the  legislature.** 

9.  Estoppel  to  Deny  Corporate  Character  or  Powers. — It  seems  to* 
be  generally  agreed  that  the  rule  that  parties  recognizing  the  exist- 
ence of  corporations  by  dealing  with  them  have  no  right  to  object 
to  any  irregularity  in  their  organization,  or  any  subsequent  abuse 
of  their  powers,  not  connected  with  such  dealing,*'  is  equally  appli- 
cable to  foreign  corporations  de  facto  as  to  domestic  corporations.** 
This  rule  wliich  protects  the  existence  of  a  foreign  corporation  from 
collateral  attack  rests  on  the  principle  that  a  state  must  determine 
for  itself  when  the  public  good  requires  that  its  implied  assent  to 
the  admission  of  such  a  corporation  shall  be  withdrawn  and  that  as 
long  as  it  is  overlooked  or  tolerated  by  the  state  it  is  not  for  individ- 
uals to  call  it  in  question.**  In  accordance  with  this  legal  theory 
it  has  been  held  that  those  who  have  borrowed  money  from  a  foreign 
building  and  loan  association,  accepted  its  stock,  and  dealt  with  it 
in  its  corporate  capacity,  are  estopped  to  deny  the  capacity  of  the 
association  to  enforce  its  contracts,  on  the  ground  of  defective  organi- 
zation, where  it  has  apparently  attempted,  in  good  faith,  to  comply 
with  the  law  governing  its  organization.**  However,  it  has  been 
held  that  the  other  party  to  a  contract  with  a  so-called  foreign  cor- 
poration is  not  estopped  to  attack  its  existence  on  the  ground  that 
it  is  a  fraud  and  not  a  legal  corporation,  but  that  the  members  thereof 
are  partners.**  Also  it  seems  tliat  where,  in  an  action  by  a  foreign 
corporation,  there  is  an  attempt  on  the  part  of  such  corporation  to 
acquire  title  to  property  vested  in  an  individual,  such  individual 

11.  Helena  Power  Transmission  Co.       Note:  24  L.R.A.  297. 

V.  Spratt,  35  Mont.  108,  88  Pac.  773,  14.  Pensacola   Tel.   Co.  v.  Western 

10  Ann.  Cas.  1055,  8  L.R.A. (N.S.)  567.  Union,  96  U.  S.  1,  24  U.  S.  (U  ed.) 

12.  See  Corporations,  vol.  7,  p.  105  708 ;  Deringer  v.  Deringer,  5  Houst. 
et  seq.  (I>el.)  416,  1  A.  S.  R.  150, 

IS.  Falls  ▼.  United  States  Savings,  15.  Washington  Nat.  Building,  etc., 

etc.,  Co.,  97  Ala.  417,  13  So.  25,  38  A.  Ass'n  v.  Stanley,  38  Ore.  319,  63  Pac. 

S.  R.  194,  24  L.R.A.  174;  Chapman  ▼.  489,  84  A.  S.  R.  793,  58  L.R.A.  816. 

Brewer,  43  Neb.  890,  62  N.  W.  320,  47  16.  Empire    Mills    Co.    v.    Alston 

A.  S.  R.  779 ;  Lancaster  v.  Amsterdam  Grocery  Co.,  4  Willson  Civ.  Cas.  Ct. 

Imp.  Co.,  140  N.  Y.  576,  36  N.  E.  964,  App.    (Tex.)    4   221,  15   S.  W.  200, 

24  L.RJ\..  322;  Myatt  v.  Ponoa  Cil^  505,   12   L.R.A.   366.     See,  however, 

Land,  etc.,  Co.,  14  Okla.  189,  78  Pae.  Demarest  v.  Klack,  128  N.  Y.  205,  28 . 

185,  68  L.RJV..  810;  Washington  Nat.  N.  E,  645,  13  L.R.A.  854,  where  it  is 

Building,  etc..  Ass'n  v.  Stanley,  38  Ore.  held  that  the  question  is  by  no  means 

19,  63  Phc.  489,  84  A.  S.  R.  7^3  and  dear, 
note,  58  L.R.A.  816. 
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may,  at  least  under  some  statutes,  deny  its  corporate  capacity  as  a 
defense  to  its  right  of  recovery.*'  Moreover,  before  a  person  is 
estopped  from  denying  the  corporate  existence  of  a  foreign  corpo- 
ration, it  must  appear  that  it  is  at  least  a  de  facto  corporation,** 
and  that  he  has  contracted  or  dealt  with  it  as  such.  Thus  an  attempted 
organization  of  a  corporation  in  one  state  under  a  supposed  charter 
obtained  under  the  laws  of  another  state,  no  authority  being  ?liown 
for  the  grant  of  such  charter,  or  of  user  thereunder  in  the  state  of 
its  creation^ is  not  sufficient  to  make  it  a  de  facto  corporation;  nor 
does  the  fact  that  a  person  accepted  a  note  indorsed  to  him  before 
maturity  and  executed  by  certain  persons  as  president  and  secretary 
of  a  certain  company  show  that  he  contracted  with  or  dealt  with  such 
A  company  as  a  corporation.*®  Also,  it  must  bo  noted,  the  general 
principle  here  laid  down  is  ordinarily  held  not  to  prevent  a  party 
to  a  contract  with  a  foreign  corporation  from  denying  that  the  cor- 
poration has  complied  with  the  conditions  on  the  performance  uf 
which  alone  the  domestic  statute  allows  it  to  do  business  in  the  state.-^ 
But  this  general  doctrine  of  estoppel  does  apply  to  a  foreign  corpo- 
ration itself  which  cannot  deny  its  right  to  contract  as  a  defense  to 
an  action  against  it  on  a  contract  which  it  has  made.*  And  the  same 
principle  of  estoppel  is  applied  to  prevent  a  foreign  corporation  from 
setting  up  as  a  defense  rts  own  failure  to  comply  with  the  statutory 
conditions  of  a  state.* 

10.  Protection  in  Use  of  Corporate  Name. — While  it  would  seem 
that  the  right  to  the  use  by  a  corporation  of  a  particular  name  is  a 
species  of  property  analogous  to  a  trademark,  which  cannot  be  in- 
fringed,' the  rule  has  been  announced  by  the  federal  courts,  that 
since  a  foreign  corporation  can  do  business  in  a  state  only  on  the 
principle  of  comity,  it  cannot  obtain  from  them  an  injunction  against 
the  formation  within  the  state  of  a  domestic  corporation  bearing  the 
same  name  even  where  there  is  an  obvious  attempt  on  the  part  of 
the  corporators  of  the  latter,  by  resort  to  a  trick  or  scheme,  to  deceive 
the  public  and  obtain  an  unfair  advantage  over  the  foreign  corpo- 

17.  Myatt  v.  Ponca  Cifj'  Land,  etc.,       See  also  infra,  par.  56. 

Co.,   14   Okla.   189,  78   Pac.  185,   68       1.  Galveston,  etc.,  R.  Co.  v.  Coti^d- 
L.R.A.  810.  rey,  11  Wall.  459,  20  U.  S.   (L.  ed.) 

18.  As  to  what  constitutes  a  de  facto  199. 

corporation,  see  Corporations,  vol.  7,       2.  Note:  24  L.R.A.  320.     See  also 
p.  60  et  seq.  infra,  par.   64. 

19.  Duke  V.  Taylor,  37  Fla.  64,  19  3.  See  National  Council  of  the 
So.  172,  53  A.  S.  R.  232,  31  L.R.A.  Junior  Order  etc.  v.  State  Coundl  of 

•  484.  Virginia,  Junior  Order,  etc.,  203  U.  S. 

20.  Fruin-Colnon  Contractino:  Co.  v.  151,  27  S.  Ct.  46,  51  TL  S.  (L.  ed.) 
Chatterson,  146  Ky.  504,  143  S.  W.  6,  132;  Creswill  v.  Grand  Lodge  K,  P., 
40  L.R.A. (N.S.)  857.  133   Ga.  837,  67   8.   E.   188,   134  A. 

Note :  24  L.R.A.  293,  320.  S.  R.  231,  18  Ann.  Cas.  463. 
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ration.*  On  the  other  hand  some  states  by  legislative*  enactment 
prote<*t  their  own  corporations  in  this  regard  by  expressly  prohibit- 
ing foreign  corporations  from  doing  business  within  their  borders 
under  names  so  similar  to  those  of  domestic  corporations  as  to  mislead 
the  public.  Thus  the  International  Loan  &  Trust  Co.  has  been  deemed 
to  be  a  name  so  nearly  like  that  of  the  International  Trust  Co.  as  to 
mislead  the  public,  and  therefore  its  use  by  a  foreign  corporation 
has  been  enjoincfd  where  the  other  name  was  already  in  use  by  a 
domestic  corporation.  But  the  addition  of  the  words  "Kansas  City," 
or  "Kansas  City,  Missouri,"  to  the  name  of  a  foreign  corporation 
has  been  held  to  make  the  use  of  it  lawful.  To- bring  it  within  the 
operation  of  such  a  statute,  however,  it  has  been  held  that  the  business 
of  a  foreign  corporation  must  be  the  sartie  as  that  of  a  domestic 
corporation,  or  so  nearly  like  it  that  the  transactions  of  the  former 
might  operate  to  injure  the  latter.*  Also,  it  has  been  decided  that  the 
name  under  which  a  foreign  corporation  actually  does  business,  and 
not  its  true  corporate  name,  is  to  be  considered  in  determining  whether 
it  violates  the  rule  against  doing  business  under  a  name  like  that 
of  a  domestic  corporation.* 

11.  Citizenship  for  Purposes  of  Jurisdiction, — In  an  early  case' 
the  Supreme  Court  of  the  United  States  repudiated  the  idea  that  cor- 
porations could  be  considered  as  citizens,  even  going  so  far  as  on  that, 
ground  to  determine  their  character  as  parties  to  a  suit  under  the  clause 
of  the  constitution  giving  to  the  federal  courts  jurisdiction  between 
citizens  of  different  states,  and  under  the  judiciary  act  of  Congress 
defining  the  exercise  of  this  jurisdiction;  and  in  accordance  with 
that  doctrine  it  was  for  many  years  held  that  a  corporation  could  not 
maintain  a  suit  in  a  court  of  the  United  States  against  a  citizen 
of  a  different  state  from  that  by  which  it  was  chartered,  unless  the 
persons  who  composed  the  corporate  body  were  all  citizens  of  that 
state,  in  which  case  they  might  sne  by  their  corporate  name,  aver- 
ring the  citizenship  of  all  the  members ;  and  such  a  suit  was  regarded 
as  the  joint  suit  of  the  individual  persons,  united  together  in  the 
corporate  body,  and  acting  under  the  name  conferred  upon  ihem, 
for  the  more  convenient  transaction  of  business.  In  a  later  decision,* 
however,  this  decision  was  overruled,  the  court  holding  that  where 
a  corporation  is  created  by  the  laws  of  a  state,  the  legal  presumption 

4.  Note:  24  L.R.A.  289.  al    Trust    Co.   v.    International   Loan 

5.  International    Trust    Co.    v.    In-  &  Trust  Co.,  163  Mass.  271,  26  N.  E. 
temational   Loan    &    Trust    Co.,    153  693,  10  L.R.A.   758. 

Mass.  271,  26  N.  B.  693,  10  L.R,A.  7.  Bank  of  United  States  v.  De- 
758.  veaux,  5  Cranch  61,  3  U.  S.  (L.  ed.) 

6.  Daughters  of  Isabiella,  No.  1  v.   38. 

National  Order  of  Daughters  of  Isa-       8.  Louisville,  etc.,  R.  Co.  v.  LetsoUj 
bella,  83  Conn.  679;  78  Atl.  333.  Ann.   2  How,  497,  11  U.  S.  (L.  ed.)  353, 
Cas.  1912 A  822  and  note;  Intemation- 
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is  that  its  members  are  citizens  of  the  state  in  which  alone  the  corpo- 
rate body  has  a  legal  existence;  that  a  suit  by  or  against  a  cor- 
poration, in  its  corporate  name,  must  be  presumed  to  be  a  suit  by 
or  against  citizens  of  the  state  which  created  the  corporate  body; 
and  that  no  averment  or  evidence  to  the  contrary  is  admissible,  for 
the  purposes  of  withdrawing  the  suit  from  the  jurisdiction  of  a  court 
of  the  United  States.  This  principle  that  a  corporation  is  substan- 
tially, within  the  meaning  of  the  law,  a  citizen  of  the  state  which 
created  it  and  where  its  business  is  done  for  all  the  purposes  of 
suing  and  being  sued,  has  been  repeatedly  reaffirmed  by  more  recent 
authorities,  so  that  it  may  now  be  regarded  as  unquestioned  law.* 
Also,  under  certain  circumstances  a  corporation  may,  for  some  pux*- 
poses  at  least,  be  a  citizen  of  two  or  more  states,  but  this  result  can 
be  produced  only  by  adequate  legislative  enactments  in  the  several 
states,  and  not  by  any  act  on  the  part  of  the  corporation.^® 

12.  Citizenship  within  ''Privileges  and  Immunities"  Clause  of  Fed- 
eral Constitution. — But  while  a  corporation  •  may  be  regarded  as  a 
citizen  within  the  meaning  of  the  United  States  constitution  declaring 
judicial  power,  and  the  acts  of  Congress  conferring  jurisdiction  on  the 
federal  courts,  so  far  as  to  give  it  a  status,  as  a  citizen,  in  such 
courts  for  the  adjustment  of  rights,  either  for  or  against  it,  inde- 
pendent of  the   personal  character  or  location   of  its  corporator, 

9.  Marshall  v.  Baltimore,  etc.,  R.  Co.,  295;  Com.  v.  Milton,  12  B.  Mon.  (Ky.) 
16  How.  314,  14  U.  S.  (L.  ed.)  953;  212,  54  Am.  Dec.  522;  Phcenix  Ins.  Co. 
Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  Black  v.  Com.,  5  Bush  (Ky.)  68,  96  Am. 
286,  17  U.  S.  (L.  ed.)  130;  Germania  Dec.  331;  State  v.  Hammond  Packing 
Fire  Ins,  Co.  v,  Francis,  11  Wall.  Co.,  110  La.  180,  34  So.  368,  98  A.  S.  R. 
210,  20  U.  S.  (L.  ed.)  77;  .Balti-  459;  Hammond  Beef,  etc.,  Co.  v.  Best, 
more,  etc.,  R.  Co.  v.  Harris,  12  91  Me.  431,  40  Ail.  338,  42  L.R.A.  528; 
Wall.  65,  20  U.  S.  (L.  ed.)  354;  Chi-  Mahone  v.  Manchester,  etc.,  R.  Corp., 
cago,  etc.,  R.  Co.  v.  Whitton,  13  Wall.  Ill  Mass.  72,  15  Am.  Rep.  9;  Berb- 
270,  20  U.  S.  (L.  ed.)  571;  Muller  net,  etc.,  Brewmg  Co.  v.  Dreyfus,  172 
V.  Dows,  94  U.  S.  444,  24  U.  S.  (L.  ed.)  Mass.  154,  51  N.  E.  531,  70  A.  S. 
207;  National  Steamship  Co.  v.  Tug-  R.  251;  Quigley  v.  Central  Pac.  R. 
man,  106  U.  S.  118,  1  S.  Ct.  58,  27  Co.,  11  Nev.  350,  21  Am.  Rep.  757; 
U.  S.  (L.  ed.)  87;  Barron  v.  Bum-  Cooke  v.  State  Nat  Bank,  52  N.  Y. 
side,  121  U.  S.  186,  7  S.  Ct.  931,  30  96, 11  Am.  Rep.  667;  Shaft  v.  Phcenix 
U.  S.  (L.  ed.)  915;  Barrow  Steamship  Mut.  Life  Ins.  Co.,  67  N.  Y.  544,  23 
Co.  V.  Kane,  170  U.  S.  100,  18  S.  Ct.  Am.  Rep.  138;  Mix  v,  Andes  Ins.  Co., 
526,  42  U.  S.  (L.  ed.)  964;  Whelan  74  N.  Y.  53,  30  Am.  Rep.  260;  Reee 
V.  New  York,  etc.,  R.  Co.,  35  Fed.  v.  Newport  News,  etc.,  Co.,  32  W. 
849,  1  L.R.A.  65  and  note;  Myers  v.  Va.  164,  9  S.  E.  213,  3  L.R.A.  572; 
Murray,  43  Fed.  695,  11  L.R.A.  216  Baltimore,  etc.,  R.  Co.  v.  Allen,  58 
and  note;  Clarke  v.  Bank  of  Missis-  W.  Va.  388,  52  S.  E.  465,  112  A. 
sippi,  10  Ark.  516,  52  Am.  De^.  248;  S.  R.  975,  3  L.R.A.(N.S.)  608;  State 
Duke  V.  Taylor,  37  Fla.  64,  19  So.  172,  v.  Root,  83  Wis.  667,  54  N.  W.  33, 
53  A.  S.  R.  232,  31  L.R.A.  484;  Du-  19  L.R,A.  271. 

cat  V.   Chicago,  48  111.  172,  95  Am.       Notes:   85  A.   S.  R.  907,  918;   14 
Dec.  529;  Western  Union  Tel.  Co.  v.  L,R.A.  184. 
Dickinson,  40  Ind.  444,  13  Am.  Rep.       10.  See  infra,  par.  23  to  27. 
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it  is  well  settled  that  a  corporation  is  not  a  citizen  for  all  the  broad 
and  numerous  purposes  contemplated  by  the  provision  of  the  federal 
constitution  (article  4,  §  2,)  declaring  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in 
the  several  states/'  ^^  According  to  the  construction  uniformly  put 
on  that  section,  the  language  thereof  relates  only  to  natural  persons, 
not  to  artificial  bodies  as  corporations,  and  moreover  the  privileges 
and  immunities  guaranteed  by  the  language  referred  to  are  only 
those  privileges  and  immunities  which  are  common  to  the  citizens 
in  the  ^'several  states'*  under  their  constitutions  and  laws,  by  virtue  of 
being  citizens.  Special  privileges  enjoyed  by  citizens  in  their  own 
states  are  not  secured  in  other  states  by  this  provision.  Conse- 
quently since  at  best  a  grant  of  corporate  existence  is  but  a  grant 
of  special  privileges  to  the  corporators,  enabling  them  to  act  for  cer- 
tain designated  purposes  a^  a  single  individual,  and  exempting  them 
(unless  otherwise  specially  provided)  from  individual  liability,  the 
right  of  a  corporation  to  exercise  any  of  its  powers  beyond  the  limits 
of  the  state  which  creates  it  rests  wholly  with  the  state  which  the 
corporation  seeks  to  enter,  and,  if  permission  is  granted,  it  may  be 
under  such  conditions  and  reguUtioris  as  the  state  shall  impose,  pro- 
viding matters  of  a  federal  nature  are  not  aflfected  thereby,  without 
invading  any  of  the  rights  and  privileges  guaranteed  by  the  pro- 
visions of  the  constitution  above  referred  to.**    Equally  well  estab- 

11.  Paul  V.  Virginia,  8  Wall.  168,  R.  Co.,  97  Miss.  35,  51  So.  918,  53  So. 

19  U.  S.  (L.  ed.)  357;  Liverpool  In-  454,  Ann.  Cas.  1912C  1150;  State  v. 
fiurance  Co.  v.  Massachusetts,  10  Wall.  Blake,  241  Mo.  100,  144  S.  W.  1094, 
566,  19  TJ.  S.  (L.  ed.)  1029;  Walters-  Ann.  Cas.  1913C  1283;  McNaughton 
Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28,  Co.  v.  McGuire,  20  Mont.  124,  49  Pac 

20  S.  Ct.  518,  44  U.  S,  (L.  ed.)  657:  651,  63  A.  S.  R.  610,  38  L.R.A.  367; 
Kirver  v.  Virginia-Carolina  Chemical  Anglo-American  Provision  Co.  v. 
Co.,  145  Fed.  288,  66  C.  C.  A.  172,  Davis  Provision  Co.,  169  N.  Y.  506,  52 
7  Ann.  Cas.  219;  Ducat  v.  Chicago,  48  N.  E.  587,  88  A.  S.  R.  608;  Cook  v. 
HL  172,  95  Am.  Dec.  529  and  note;  Howland,  74  Vt.  393,  52  AtL  973,  93 
Cincinnati  Mut.  Health  Assur.  Co.  v.  A.  S.  R.  912,  59  L.R.A.  338;  Floyd 
Rosenthal,  55  lU.  85,  8  Am.  Rep.  626;  v.  National  Loan,  etc.,  Co.,  49  W.  Va. 
In  re  Speed,  216  III  23,  74  N.  E.  809,  327,  38  S.  E.  653,  87  A.  S.  R.  805, 
108  A.  S.  R.  189;  Phoenix  Ins.  Co,  v.  54  L.R.A.  636;  Baltimore,  etc.,  R.  Co. 
Com.  5  Bush  (Ky.)  68,  96  Am.  Dec.  v.  Men,  58  W.  Va.  388,  52  S.  E. 
331;  Lathrop  v.  Commercial  Bank  of  465,  112  A.  S.  R.  975,  3  L.R.A.(N.S.) 
Scioto,   8  Dana    (Ky.)    114,  33   Am.  608, 

Dec.  481;  State  v.  Hammond  Packing       Note:  13  A.  S.  R.  60. 
Co.,  110  La.  180,  34  So.  368,  98  A.       12.  Paul  v.  Virginia,  8  WaU.  168, 19 

S.  R.  459  and  note;   Chafee  v.  New  U.  S.  .(^-  ed.)  357;  Hooper  v.  Cali- 

York  Fourth  Nat.  Bank,  71  Me.  514,  fomia,  155  U.  S.  648,  15  S.  Ct.  207, 

36  Am.  Rep.  345;  Reyer  v.  Odd  Fel-  39  U.  S.  (L.  ed.)  297;  Ducat  v.  Chi- 

lows  Fraternal  Ace.  Ass'n.,  157  Mass.  cago,  48  HI.  172,  95  Am.  Dee.  529  and 

367,  32  N.  E.  469,  34  A.  S.  R.  288;  note;    Com.    v.    Milton,    12    B.    Mon. 

Thompson  v.  Waters,  25  Mich.  214, 12  (Ky.)  212,  54  Am.  Dec.  522;  Phoenix 

Am.  Rep.  243;  State  v.  LouisviUc,  etc.,  Ins.  Co.  v.  Com.,  5  Bush  (Ky.)  68,  96 
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lished  is  it  that  a  corporation  is  not  a  citizen  within  the  meaning  of 
the  fourteenth  amendment  of  the  constitution  declaring  that  no  state 
shall  ma  lie  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States.^* 

13.  Foreign  Corporation  as  ^'Person"  within  Meaning  of  Four- 
teenth Amendment. — It  has  long  been  settled  tliat  a  corporation, 
although  organized  under  the  laws  of  another  state,  is  a  "person/*^ 
within  the  meaning  of  the  fourteenth  amendment  of  the  constitutioin 
of  the  United  States,  providing  that  no  state  shall  deprive  any  person 
of  property  withoCit  due  process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws.^*  That  portion  of 
that  constitutional  provision  which  guarantees  to  persons  the  enjoy- 
ment of  property,  and  affords  them  the  means  for  its  protection^ 
applies  generally  to  all  nondomestic  corporations.  Hence,  it  has 
been  ruled  that  a  foreign  corporation  is  protected  thereby  against 
the  discharge  of  its  debtor  by  state  insolvency  proceedings.^**  But 
foreign  corporations  are  not  "within  the  jurisdiction"  of  a  state  other 
than  that  which  created  them,  within  the  meaning  of  those  word^ 

Am.  Dec.  331;  Daggs  v.  Orient  Ins.  (L.  ed.)  650;  Missouri  Pac.  Ry.  Co.  v. 
Co.,  136  Mo.  382,  38  S.  W.  85,  58  Mackey,  127  U.  S.  205,  8  S.  Ct.  1161, 
A.  S.  R.  638,  35  L.R.A.  227;  Mc-  32  U.  S.  (L.  ed.)  107;  Gulf,  etc.,  R. 
Naughton  Co.  v.  McGirl,  20  Mont.  124,  Co.  v.  Ellis,  165  U.  S.  150,  17  S.  Ct. 
49  Pac.  651,  63  A. .  S.  R.  610,  38  255,  41  U.  S.  (L.  ed.)  666;  Southeni 
L.R.A.  367;  Anglo-American  Pro-  R.  Co.  v.  Greene,  216  U.  S.  400,  30  S. 
vision  Co.  v.  Davis  Provision  Co.,  169  Ct..  287,  54  U.  S.  (L.  ed.)  536,  17 
N.  Y.  506,  62  N.  E.  587,  88  A.  S.  R.  Ann.  Cas.  1247;  Kirver  v,  Virginia^ 
608  and  note;  Debnam  v.  Southern  Carolina  Chemical  Co.,  145  Fed.  288, 
Bell  Telephone,  etc.,  Co.,  126  N.  C.  66  C.  C.  A.  172,  7  Ann.  Cas.  219; 
831,  36  S.  E.  269,  65  L.R.A.  915,  over-  Johnson  v.  Goodyear  Minn.  Co.,  127 
ruled  on  another  point  by  Southern  Cal.  4,  59  Pac.  304,  78  A.  S.  R.  17, 
R.  Co.  V.  Allison,  190  U.  S.  326,  23  S.  7  L.R.A.  338;  American  I)e  Forest 
Ct.  713,  47  U.  S.  (L.  ed.)  1078.  Wireless  Tel.  Co.  v.  Superior  Court, 

Note:  98  A.  S.  R.  468.  153  Cal.  533,  96  Pac.  15,  126  A.  S.  R. 

13.  Blake  v.  McClung,  172  U.  S.  125,  17  L.RjV.(N.S.)  1117;  Daggs  v. 
239,  19  S.  Ct.  165,  43  U.  S.  (L.  ed.)  Orient  Ins.  Co.,  136  Mo.  382,  38  S.  VV* 
432;  Orient  Ins.  Co.  of  Hartford  v.  85,  58  A.  S.  R.  638,  35  L.R.A.  227; 
Daggs,  172  U.  S.  557,  19  S.  Ct.  281,  State  v.  Standard  Oil  Co.,  61  Or^ 
43  (L.  ed.)  552;  State  v.  Louisville,  438,  123  Pac.  40,  Ann.  Cas.  1914B 
etc.,  R.  Co.,  97  Miss.  35,  51  So.  918,  179;  Dagger  v.  Mechanics',  etc..  Ins, 
53  So.  454,  Ann.  Cas.  1912C  1150;  Co.,  95  Tenn.  245,  32  S.  W.  5,  28 
Daggs  V.  Orient  Ins.  Co.,  136  Mo.  382,  L.R.A.  796 ;  Flovd  v.  National  Loan, 
38  S.  W.  85,  58  A.  S.  R.  638,  35  L.R.A.  etc.,  Co.,  49  W.  Va.  327,  38  S.  E.  053, 
227.  87  A.  S.  R.  805,  54  L.R.A.  536. 

14.  Bank  of  Augusta  v.  Earle,  13  Notes:  85  A.  S.  R.  907;  14  L.R  A. 
Pet.  586,  10  U.  S.  (L.  ed.)  307 ;» Santa  585. 

Clara  County  v.  Southern  Pac.  R.  Co.,  See  also  Corporatioxs,  vol.  7,  p.  31 
118  U.  S.  394,  6  S.  Ct.  1132,  30  U.  S.  et  seq. 

(L.  ed.)  118;  Pembina  Consol.  Silver  15.  Hammond  Beef,  etc.,  Co.  v. 
Mining,  etc.,  Co.  v.  Pennsylvania,  125  Best,  91  Me.  431,  40  Atl  338,  42 
U.    S.   181,   8   S.   Ct.   737,   31   U.   S.  L.R.A.  528. 
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aa  employed  in  section  one  of  the  fourteenth  axaendmenti  until  they 
have  fulfilled  the  conditions  authorizing  their  admission  into  such, 
state.**  Consequently  it  has  been  held  that  a  statute  of  a  state,  so  far  as 
it  subordinates  the  claims  of  private  business  corporations  not  within 
the  jurisdiction  thereof  (although  such  private  corporations  may  be 
creditors  of  a  corporation  doing  business  in  the  state  under  the  author- 
ity of  that  statute)  to  the  claims  against  the  latter  corporation  of  cred- 
iters  residing  therein,  is  not  a  denial  of  the  "equal  protection  of  the 
laws"  secured  to  persons  within  the  jurisdiction  of  the  state,  however 
unjust  such  a  regulation  may  be  deemed.^ ^  Similarly  a  foreign  cor- 
poration doing  business  within  a  state  under  an  annual  license  is  sub- 
ject to  the  power  of  the  state  to  change  the  conditions  of  the  license, 
and  on  its  failure  to  pay  an  increased  license  tax  established  as  a  pre- 
requisite to  doing  business  in  any  subsequent  year  it  is  not  deemed  to 
be  within  the  jurisdiction  of  the  state  so.  as  to  be  within  the  "equal 
protection  of  the  laws,"*®  However,  as  distinct  from  the  case  of  a. 
foreign  corporation  seeking  admission  to  a  state,  or  of  one  having  n 
limited  license  which  it  seeks  to  renew,  to  do  business  therein,  the  law 
is  that  when  a  foreign  corporation  has  come  into  a  state  in  compliance 
with  its  laws,  and  has  therein  acquired  property  of  a  fixed  and  perma- 
nent character,  on  which  it  has  paid  all  taxes  levied  by  the  state,  it 
cannot  afterwards  be  subjected  to  a  new  and  additional  franchise  tax 
for  the  privilege  of  doing  business  within  the  state,  which  tax  is  not 
imposed  on  domestic  corporations  doing  business  therein,  of  the  same 
character  as  that  in  which  the  foreign  corporation  is  itself  engaged ; 
but  such  a  tax  is  unconstitutional  as  denying  the  equal  protection  of 
the  laws,  and  its  imposition  cannot  be  justified  as  an  exercise  of  the 
right  of  classification  of  the  subjects  of  taxation,*® 

14.  Foreign  Corporation  as  "Subject"  within  Treaty  Stipula- 
tions.— ^It  has  been  seen  that  under  certain  circumstances  and  for 
certain  purposes  a  foreign  corporation  may  be  said  to  be  a  citizen.*® 
It  would  seem  however  that  it  cannot,  generally  speaking^  be  deemed 
to  be  a  subject  of  a  foreign  nation,  so  as  to  bring  it  within  the  enabling 
provisions  of  certain  treaties  entered  into  by  the  United  States  with 
such  countries.  For  example,  it  has  been  determined  that  a  corpo- 
ration organized  in  Great  Britain,  and  having  its  principal  place 

16.  Blake  v.   McClung,   172   U.    S.  York,  119  U.  S.  110,  7  S.  Ct.  108, 
239,  19  S.  Ct.  165,  43  U.  S.  (L.  ed.)    30  U.  S.  (L.  ed.)  342. 

432;  In  re  Speed,  216  111.  23,  74  N.  E.  Note:  14  L.R.A.  585. 

809,  108  A.  S.  R.  189.  19.  Southern  R.  Co.  v.  Greene,  216 

17.  Blake   v.   McClung,   172   U.    S.  U.  S.  400,  30  S.  Ct.  287,  64  U.   S. 
239,  19  S.  Ct.  165,  43  U.  S.  (L.  ed.)  (L.  ed.)  536,  17  Ann.  Cas.  1247. 

432.  20.  See  supra,  par.  11. 

18.  Philadelphia  Fire  Ass'n  v.  New 
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of  business  there,  is  not  a  subject  thereof,  within  the  meaning  of  a 
treaty  giving  subjects  of  that  country  the  right  to  do  business  in 
any  of  the  states  of  the  United  States  on  the  same  terms  as  natives.* 
15.  Force  of  Charter  Limitations. — ^While  ordinarily  one  state 
need  not  allow  the  corporations  of  other  states  to  do  business  within 
its  jurisdiction  unless  it  chooses,  if  it  does  so  admit  them  without 
limitation,  express  or  implied,  a  corporation  entering  comes  in  as  it 
has  been  created,  that  is, 'it  carries  its  charter  with  it  wherever  it 
goes,  or  if  it  has  no  special  charter  then  the  incorporation  laws  of 
the  state  or  sovereignty  under  and  by  virttie  of  which  it  has  been 
created,  and  to  whatever  limitations  on  its  powers  are  contained  in 
such  laws  it  is  always  subject.-  For  instance,  an  insurance  company 
of  one  state  cannot  do  a  banking  business  in  another  where  the  fran- 
chise is  a  grant  of  powers  as  an  insurance  and  trust  company  only.* 
Any  powers  conferred  on  a*  corporation  by  the  law  of  its  creation 
<?annot  be  enlarged  or  changed  in  any  other  jurisdiction,*  and,  while 
a  corporation  may  be  restricted  in  the  use  of  some  of  its  powers  while 
doing  business  away  from  its  corporate  home,  every  person  who  deals 
with  it  everywhere,  and  particularly  one  who  becomes  a  member  of 
the  corporation,  is  bound  to  take  notice  of  the  provisions  which  have 
been  made  in  its  charter,  for  the  management  and  control  of  its 
affairs  both  in  life  and  after  dissolution,*  and  he  perforce  subjects 
himself  thereto  wherever  they  affect  the  powers  and  obligations  of 
the  corporation.*  Moreover,  where  a  person  is  dealing  with  the  agents 
or  officers  of  a  foreign  corporation  he  is  bound  to  know  the  extent 
of  their  power  and  authority.'  It  has  been  ruled,  however,  that  this 
doctrine  that  charter  prohibitions  are  extraterritorial  will  not  apply 
to  defeat  the  title  of  a  bona  fide  holder  of  railroad  bonds  issued  by 
a  foreign  corporation  by  reason  of  the  violation  of  the  charter  of 

1.  Scottish  Union,  etc.,  Co.  of  Edin-  Co.,  11  Humph.  (Tenn.)  1,  63  Am. 
burg,  etc.  v.  Herriott,  109  la.  006,  80  Dec.   742. 

N.  W.  665,  77  A.  S.  R.  548.  Note:   24  L.R.A.  291. 

2.  Relfe  v.  Rundle,  103  U.  S.  222,  3.  Ohio  Life,  Ins.,  etc.,  Co.  v.  Mer- 
26  U.  S.  (L.  ed.)  337;  Canada  South-  chants'  Ins.,  etc.,  Co.,  11  Humph, 
em  R.  Co.  v.  Gebhard,  109  U.  S.  5J7,    (Tenn.)  1,  53  Am.  Dec.  742. 

3  S.  Ct.  363,  27  U.  S.  (L.  ed.)  1020;       4.  In  re  Prime,  136  N.  Y.  347,  32  N. 
American   Water  Works  Co.   v.  Far-  E.  1091,  18  L.R.A.  713. 
mers'   Loan,  etc.,   Co.,  20   Colo.   203,       5.  Relfe  v.  Rundle,  103  U.  S.  222,  26 
37  Pac.  269,  46  A.  S.  R.  285.  25  L.R.A.*  U.  S.  (L.  ed.)  337. 
338;  Nathan  v.  Lee,  152  Ind.  232,  52       6.  Warner   v.   Delgridge,   etc.,   Co., 
N.   E.   987,  43  L.R.A.  820;   Blair  v.  110    Mich.    590,    68    N.    W.    283,   64 
Perpetual  Ins.  Co.,  10  Mo.  559,  47  Am,  A.  S.  R.  367,  34  L.R.A.  701. 
Dec.  129;  Union  Nat.  Bank  v.  State       7.  Jemison     v.     Citizens'     Ravinpa 
Nat.  Bank,  155  Mo.  95,  55  S.  W.  989,  Bank   of   Jefferson,    122    N.    Y.    135, 
78  A.  S.  R.  560  and  note;  Ohio  Life  25  N.  E.  264, 19  A.  S.  R.  482,  9  L.R.A. 
Ins.,  etc.,  Co.  v.  Merchants'  Ins.  etc.,   708. 
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the  company  in  selling  tbe  bonds  for  less  than  the  amount  limited 
by  the  charter.^ 

16.  Effect  of  General  Laws  of  Domicil. — In  a  few  cases  the  broad 
general  language  employed  by  the  courts  in  rendering  their  decisions 
might  tend  to  tbe  conclusion  that  the  contracts  of  a  foreign  corpo* 
ration,  no  matter  where  made,  are  always  subject  for  their  validity 
and  effect  to  the  laws,  general  or  special,  of  the  state  from  whicl) 
tbe  corporation  derives  its  existence  and  powers.^  In  such  instances, 
however,  it  is  highly  probable  that  the  courts  had  in  mind  only  the- 
charter  and  general  incorporation  laws  of  the  jurisdiction  and  that 
the  statutes  of  the  foreign  corporation's  domicil,  therein  aiforced 
were  regarded  as  comprehended  within  such  governing  laws.  In 
any  event,  the  rule  is  clear  that  while  tbe  restrictions  or  prohibitions 
contained  in  the  charter  of  a  foreign  corporation,  or  those  of  the 
governing  laws  of  the  state  where  it  is  organized,  in  relation  thereto, 
follow  it  into  another  state,  it  is  such  restrictions  or  prohibitions,  as 
a  general  principle,  and  those  alone,  which,  under  the  rules  of  com- 
ity, are  recognized  and  enforced  in  other  jurisdictions.  A  corpora- 
tion created  by  the  laws  of  another  state,  therefore,  does  not  bring 
into  every  state  where  it  transacts  business  the  general  legislation  or 
judicial  decisions  of  the  state  in  which  it  is  organized,  but  such  general 
laws  and  regulations  or  the  decisions  of  the  courts  of  a  sister  state 
are  controlling  only  within  its  own  limits,  and  such  state  has  no 
power  to  give  them  force  or  effect  in  other  jurisdictions.*®  Thus 
the  general  law  of  the  state  in  which  a  corporation  was  formed,  not 
constituting  part  of  its  charter,  but  providing  a  method  of  obtaining 
new  stock  certificates  in  place  of  originals  which  have  been  lost,  is 
not  binding  on  a  citizen  of  another  state,  nor  can  it  exclude  him  from 
any  of  the  remedies  a\'ailable  in  that  state  to  compel  the  issuing 
to  him  by  such  corporation  of  a  certificate  of  stock  to  replace  the 
one  which  has  been  lost.**  Similarly  the  general  statutes  of  a  state 
prohibiting  its  corporate  creatures  from  doing  a  banking  business,** 
or  from  interposing  the  defense  of  usury  in  any  action,**  or  from 

8.  Note:  24  L.R.A.  291.  Miss.   955,   30   So.  51,  84  A.   S.   R. 

9.  Canada  Southeni  R.  Co.  v.  Geb-  657,  57  L.R.A.  800;  Fowler  v.  Bell,  90 
hard,  109  U.  S.  527,  3  S.  Ct.  363,  27  Tex.  150,  37  S.  W.  1058,  59  A.  S.  R. 
U.  S.  {L.  ed.)  1020;  Rue  v.  Missouri  788,  39  L.R.A.  254;  Fidelity  Mut.  Life 
Pac.  R.  Co.,  74  Tex.  474,  8  S.  W.  Ass'n  v.  Harris,  94  Tex.  25,  57  S.  W. 
533, 15  A.  S.  R.  852.  635,  86  A.  S.  R.  813;  Floyd  v.  Nation- 

10.  Warren  v.  Columbus  First  Nat.  al  Loan,  etc.,  Co.,  49  W.  Va.  327,  38 
Bank,  149  111.  9,  38  N.  E.  122,  25  S.  E.  653,  87  A.  S.  R.  805,  54  L.R.A. 
L.R.A.  746;  Nathan  v.  Lee,  1^  Ind.  536. 

232.  52  N.   E.  987,  43  L.R.A.   820;       11.  Guilford  v.  Western  Union  Tel. 
Stack  V.  Detour  Lumber,  etc.,  Co.,  151  Co.,  59  Minn.  332,  61  N.  W.  324,  50 
Mich.  21, 114  N.  W.  876, 14  Ann.  Cas.  A.  S.  R.  407. 
112,  16  L.R.A.(N.S.)  616;  Shannon  t.       12.  Note:  24  L.R.A.  291. 
Georgia  State  Building,  etc.,  Ass'n.,  78      13.  Stack  y«  Detour  Lumber^  etc., 
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making,  when  insolvent,  an  assignment  of  property,**  or  from  tak* 
ing  a  devise,**  do  not  affect  the  right  of  a  corporation  to  do  such 
acts  in  another  state.  When  no  statute  intervenes  prohibiting  it, 
however,  a  company  doing  business,  by  permission,  in  another  state 
from  that  of  its  incorporation  may,  by  contract,  make  the  law  of 
the  state  of  its  incorporation  the  applicatory  law  of  the  contract.** 
But  this  principle  cannot  be  so  employed  as  to  permit  a  foreign 
building  and  loan  association  to  evade  the  usury  laws  of  a  state 
merely  by  stipulating  that  a  loan  shall  be  payable  at  the  domicil 
of  the  association.*' 

17.  Corporate  Acts  Outside  State  of  Origin. — The  rule  seems  to  be 
very  generally  admitted  that  a  corporation  has  no  power  to  perform 
distinctly  corporate  acts  outside  of  the  state  of  its  creation.**  Courts, 
however,  have  differed  as  to  what  are  to  be  regarded  as  strictly 
corporate  acts  within  the  meaning  of  this  rule  and  what  acts  are 
to  be  deemed  but  the  legitimate. functions  of  mere  agents.  Thus 
while  the  majority  of  the  courts  appear  to  hold  that  the  directors 
of  a  corporation  are  merely  agents,  and  as  such  may  hold  meet- 
ings, have  an  office,  make  contracts,  and  transact  at  lea^  a  part  of 
the  general  business  of  the  corporation  in  another  state,  unless  the 
local  law  prohibits  it,*®  or  the  contrary  is  expressly  provided  for  by 
the  charter,  by-laws,  or  the  general  laws  of  the  state  under  which 
the  corporation  is  organized,***  others  hold  that  their  acts  as  directoi-s 

Co.,  151  ATich.  21,  114  N.  W.  876,  14  So.  172,  53  A.  S.  R.  232,  31  L.R.A. 

Ann.  Cns.  112,  16  L.R.A. (N.S.)  C16.  484;  Harding  v.  American  Glucose  Co., 

14.  Warren  v.  Columbus  First  Nat.  182  III.  551,  55  N.  E.  577,  74  A.  S.  R. 
Bank,  149  lU.  9,  38  N.  E.  122,  25  189,  64  LJl.A.  738;  Aspinwall  v.  Ohio, 
L.R.A.   746.  etc.,  R.  Co.,  20  Ind.  492,  83  Am.  Dec. 

15.  Healv  v.  Reed,  153  Mass.  197,  329;  Smith  v.  Silver  Valley  Min.  Co., 
26  N.  E.  404,  10  L.R.A.  766.  64  Md.  85,  20  Atl.  1032,  54  Am.  Rep. 

16.  Gravers  v.  New  York  Life  Ins.  760;  Union  Nat.  Bank  v.  State  Nat. 
Co.,  148  Mo.  583,  50  S.  W.  519,  71  Bank,  155  Mo.  95,  55  S.  W.  989,  78 
A.  S.  R.  628,  53  L.R.A.  305.  A.  S.  R.  560. 

17.  Vermont  Loan,  etc.,  Co.  v.  Hoff-  19.  Smith  v.  Silver  Valley  Min.  Co., 
man,  5  Idaho  376,  49  Pac.  314,  95  A.  S.  64  Md.  85,  20  Atl.  1032,  54  Am.  Rep. 
R.  186  and  note.  37  L.R.A.  509:  Shan-  760. 

non   V.   Georgia   State   Building,   etc.,  Note:  92  Am.  Dec.  697. 

Ass'n,  78  Miss.  955,  30  So.  51,  84  A.  S.  See  also  Vanderpoel  v.  Gorman,  140 

R.  657,  57  L.R.A.  800;  Meroney  v.  At-  N.  Y.  563,  36  N,  E.  932,  37  A.  S:  R. 

knta  Building,  etc.,  Ass*n,  116  N.  C.  601,  24  L.R.A.  548,  where  an  assign- 

882,  21  S.  E.  924,  47  A,  S.  R.  841;  ment  for  the  benefit  of  its  creditors 

Washington  Nat.  Building,  etc.,  Ass'n  made  by  a  foreign  corporation  in  an- 

V.  Stanley,  38  Ore.  319,  63  Pac.  489,  other  state  was  upheld. 

84  A.  S.  R.  793,  58  L.R.A.  816;  Pa-  20.  Missouri  Lead  Mining,  etc.,  Co. 

cifie  Bldg.  Co.  v.  Hill,  40  Ore.  280.  67  v.  Reinhard,  114  Mo.  218,  21  S.  W. 

Pac.  103,  91  A.  S.  R.  477,  56  L.R.A.  488,  35  A.  S.  R.  746,  and  note;  Union 

163.  Nat.   Bank  v.   State   Nat.   Bank,   155 

Note:  88  A.  S.  R.  770.  Mo.  95,  55  S.  W.  989,  78  A.  S.  R. 

18.  Duke  V.  Tavlor,  37  Fla.  64,  19  660- 
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are  corporate  acts.*  At  all  events  there  can  be  no  doubt  from  the 
authorities  but  that  the  charter  can  be  accepted,  and  the  first  meet- 
ing held  for  the  purpose  of  organizing  the  corporation,  and  electing 
its  officers,  only  within  the  limits  of  the  state  creating  it.*  It 
follows,  therefore,  that  all  votes  and  proceedings  of  persons  pro- 
fessing to  act  in  the  capacity  of  corporators,  when  assembled  with- 
out the  bounds  of  the  sovereignty  granting  the  charter,  are  wholly 
void,  and  any  officers  attempted  to  be  elected  must  be  considered  as 
such  without  any  election,  and  any  acts  of  theirs,  such  as  making 
a  conveyance  of  property,  cannot  bo  binding  on  the  corporation,  unless 
possibly  where  the  corporation  has  held  them  out  to  the  public  as 
being  the  duly  appointed  officers,  and  they  have  been  dealt  with  as 
«ueh,  in  ignorance  of  their  want  of  authority.*  This  exception  just 
noted  is  based  on  the  general  principle  of  estoppel  which  frequently 
operates  to  validate  otherwise  void  extraterritorial  acts  of  directors, 
especially  where  third  parties  have  bona  fide  parted  with  their  money 
and  the  corporation  has  received  the  benefits  of  the  transaction.* 
Also  the  view  is  generally  entertained  that  annual  elections  of  direct- 
ors, votes  to  increase  or  diminish  stocks,  and  other  meetings  of  the 
stockholdets  are  acts  of  the  body  corporate  itself  and  so  should  take 
place  within  the  state  of  its  creation,*  although  even  on  this  point 
^me  doubt  seems  to  have  been  expressed.®  Where,  however,  there  is 
no  prohibitory  statute,  and  all  of  the  shareholders  give  their  consent, 
the  acts  of  tbe  stockholders  at  a  meeting  held  in  a  foreign  jurisdic- 
tion are  unquestionably  valid.' 

18.  Amenability  to  Local  Laws. — ^As  has  been  already  stated,'  it 
is  only  on  a  principle  of  comity  that  a  foreign  corporation  is  per- 
mitted to  do  business  in  another  jurisdiction,  Consequently  when  it 
does  enter  a  state  and  voluntarily  engages  in  business  there  it  tacitly 
submits  itself  to  the  laws  of  that  state  ajid  the  process  of  its  courts 

1.  See   to  this  effect   Aspinwall    v.  8^  Miller  v.  Ewer,  27  Me.  509,  46 

Ohio,  etc.,  R.  Co.,  20  Ind.  492,  83  Am.  Am.  Dee.  619  and  note. 

Dec.  329;  Smith  v.  Silver  Valley  Min.  4.  Galveston,  etc.,  R.  Co.  v.  Cowd- 

Co.,  64  Ned.  85,  20  Atl.  1032,  54  Am.  rey,  11  Wall.  459,  20  U.  S.  (L.  ed.) 

Rep.  760,  where  it  was  held  that  the  199.     See  also  supra,  par.  9. 

act  of  a  corporation  in  determining  in  5.  Harding  v.  American  Glucose  Co., 

what  instalments  and  at  what  times  182  111.  561,  55  N.  B.  577,  74  A-  S.  R. 

stock  subscriptions  shall  be  paid,  per-  189,    64   L.R.A.   738;    Missouri    Load 

formed  out  of  the  state  creating  it,  is  Mining  Co.  v.  Reinhard,  114  Mo.  218, 

void,  and  auch  subscriptions  cannot  be  21  S.  W.  488,  35  A.  S.  R.  746. 

^oDected.  6.  Duke  v.  Tavlor,  37  Fla.  64,  19 

±  Duke  V.  Taylor,  37  Fla.  64,  19  So.  172,  53  A.  S.  R.  232,  31  L.R.A. 

So.  172,  53  A.  S.  R.  232,  31  L.R.A.  484. 

4fri;  Miller  v.  Ewer,  27  Me.  509,  46  7.  Missouri    Lead    Mining    Co.    v. 

Am.  Dec.  619 ;  Smith  v.  Silver  Valley  Reinhard,  114  Mo.  218,  21  S.  W.  488, 

Min.  Co.,  64  Md.  85,  20  Atl.   1032,  35  A.  S.  R.  746. 

54  Am.  Rep.  760.  8.  See  supra,  par.  4  and  5. 
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in  such  ways  and  cases  as  the  statutes  thereof  prescribe.*  If,  on  its 
entrance  it  finds  in  existence  laws  regulating  similar  corporations 
organized  under  the  general  laws  of  the  foreign  jurisdiction,  it  must 
conform  thereto,*®  but  at  all  events  it  is  subject  to  the  same  restric- 
tions and  duties  as,  and  has  no  other  or  greater  powers  than,  a 
domestic  corporation.'*  Also  in  those  cases  where  a  state  imposes 
conditions,  by  her  constitution  and  statutes,  on  the  entrance  of  foreign 
corporations  into  her  territory  to  do  business,  a  foreign  corporation 
which  does  so  enter  must  be  presumed  to  accept,  and  is  bound  by, 
such  conditions.**  The  fact,  therefore,  that  there  has  been  a  non- 
compliance therewith  will  not  be  allowed  to  operate  to  the  prejudice 

9.  Baltimore,  etc.,  R.  Co.  v.  Harris,  648,  15  S.  Ct.  207,  39  U.  S.  (L.  ed.) 
12  Wall.  66,  20  (L.  ed.)  354;  Stone  297;  Orient  Ins.  Co.  v.  Daggs,  172 
V.  Illinois  Cent.  R.  Co.,  116  U.  S.  347,  U.  S.  567,  19  S.  Ct.  281,  43  U,  S. 
6  S.  Ct.  348,  388,  1191,  29  U.  S.  (L.  ed.)  552;  New  York  Life  Ins.  Co. 
(L.  ed.)  650;  Falls  v.  United  States  v.  Cravens,  178  U.  S.  389,  20  S.  Ct. 
Savings,  etc.,  Co.,  97  Ala.  417,  13  962,  44  U.  B.  (L.  ed.)  1116;  Dayton 
So.  25,  38  A.  S.  R.  194,  24  L.R.A.  Coal  &  Iron  Co.  v.  Barton,  183  U.  S. 
174;  Thomas  v.  Wentworth  Hotel  Co.,  23,  22  S.  a.  5,  46  U.  S.  (L.  ed.)  61; 
158  Cal.  275,  110  Pac.  942,  139  A.  S.  Mandeville  v.  Courtright,  142  Fed.  97 
R.  120;  Colorado  Iron-Works  v.  Sierra  73  C.  C.  A.  321,  6  L.R.A. (N.S.)  1003; 
Grande  Mining  Co.,  15  Colo.  499,  26  Armour  Packing  Co.  v.  Vinegar  Bend 
Pac.  325,  22  A.  S.  R.  433;  Harding  v.  Lumber  Co.,  149  Ala.  205,  42  So.  .866, 
American  Glucose  Co.,  182  111.  551,  55  13  Ann.  Cas.  951;  Hammond  Packing 
N.  E.  577,  74  A.  S.  R.  189,  64  L.R.A.  Co.  v.  State,  81  Ark.  519,  100  S.  ^V. 
738;  McGuire  v,  Chicago,  B.  &  Q.  R.  407,  1199,  126  A.  S.  R.  1047  and  note; 
Co.,  131  la.  340,  108  N.  W.  902,  33  Swift  v.  State,  7  Hoast.  (Del.)  338, 
L.R.A.(N.S.)  706;  Rothrock  v.  Dwell-  6  Atl.  856;  32  Atl.  143,  40  A.  S.  R. 
ing  House  Ins.  Co.,  161  Mass,  423,  37  127;  Harding  v.  American  Glucose  Co., 
N.  E.  206,  42  A.  S.  R.  418,  23  L.R.A.  182  HI.  551,  55  N.  E.  577,  74  A.  S.  R. 
863;  Singer  Mfg.  Co.  v.  Fleming,  39  189,  64  L.R.A.  738;  Dunbar  v.  Ameri- 
Neb.  679,  58  N.  W.  226,  42  A.  S.  R.  can  Telephone  and  Telegraph  Co.,  224 
613,  23  L.R.A.  210;  State  v.  Western  111.  9,  79  N.  E.  423,  115  A.  S.  R.  132, 
Union  Mut.  Life  Ins.  Co.,  47  Ohio  8  Ann.  Cas.  57;  State  v.  Standard 
St.  167,  24  N.  E.  392,  8  L.R.A.  129;  Oil  Co.,  61  Neb.  28,  84  N.  W.  413, 
State  V.  Fidelitv,  etc.,  Ins.  Co.,  49  87  A.  S.  R.  449;  People  v.  Wemple,  13 
Ohio  St.  440,  31  N.  E.  658,  34  A.  S.  R.  N.  Y.  64,  29  N.  E.  1002,  27  A.  S.  R. 
573,  16  L.R.A.  611;  Com.  v.  New  York,  542;  Martine  v.  International  Life  Ini*. 
etc.,  R.  Co.,  129  Pa.  St.  463,  18  Atl.  Soc.  of  London,  53  N.  Y.  339,  13  Am. 
412,  15  A.  S.  R.  724;  Empire  Mills  Rep.  529. 

V.  Alston  Grocery  Co.,  4  Willson  Civ.  Notes:  24  L.R.A.  290;  70  Lil.A. 
Cas.  Ct.  App.  (Tex.)  ?  221,  15  S.  W.  526. 

200,  505,  12  L.R.A.  366;  Fowler  v.  12.  St.  Clair  v.  Cox,  106  U.  S.  360, 
Bell,  90  Tex.  150,  37  S.  W.  1058,  1  S.  Ct.  354,  27'  U.  S.  (L.  ed.)  222; 
59  A.  S.  R.  788,  39  L.C.A.  254;  In  re  Ashley  v.  Ryan,  153  U.  S.  436,  14  8. 
Consolidated  Rendering  Co.,  80  Vt.  Ct.  865,  38  U.  S.  (L.  ed.)  773;  State 
55,  66  Atl.  790,  11  Ann.  Cas.  1069.       v.  North  American  Land,  etc.,  Co.,  lOa 

Notes:  46  A.  S.  R.  288;  60  A.  S.  R.  La.  621,  31  So.  172,  87  A.  S.  R.  309; 
416;  94  A.  S.  R..538;  8  L.R.A.  236;  Cravens  v.  New  York  Life  Ins.  Co., 
70  L.R.A.  526.  148  Mo.  683,  50  S.  W;  510,  71  A.  S.  B. 

10.  Note :  70  L.R.A.  525.  628  and  note,  53  L.R.A.  305. 

11.  Hooper  v.  California,  155  tJ.  8. 
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of  those  dealing  with  such  a  corporation.**  Thus  although  a  foreign 
•corporation  fails  to  comply  with  the  laws  of  a  state,  if  it  is  still  engaged 
in  business  therein,  its  assent  to  ser\'ice  of  process  on  its  managing 
agent  is  implied.**  Moreover,  where'  a  foreign  corporation  has  been 
found  guilty  of  a  violation  of  the  laws  of  the  domestic  state,  it  is 
subject  to  whatever  penalty  may  have  been  imposed  by  the  legislature 
thereof  for  such  violation. *•  Also,  it  may  be  noted,  when  a  foreign 
corporation  becomes  a  shareholder  in  a  domestic  corporation,  it  renders 
itself  liable  to  perform  such  contractual  obligations  as  are  attached 
by  the  laws  of  the  domestic  state  to  the  ownership  of  the  stock.** 

19.  State  Insolvency  Laws  as  Applicable  to  Foreign  Corporations. — 
It  is  a  well  recognized  principle  of  law  that  a  bankruptcy  or  insol- 
vency statute  can  have  no  extraterritorial  operation,  and  a  citizen 
of  one  state  cannot  be  required  to  appear  in  the  courts  of  another, 
and  submit  to  their  exercise  of  jurisdiction  over  him,  or  to  their  dis- 
charge of  an  obligation  due  him,  though  it  was  created,  or  is  to  be 
performed,  in  the  state  where  such  courts  have  jurisdiction;  and  that 
consequently  a  discharge  of  a  debtor  under  the  insolvent  laws  of  one 
state  does  not  affect  a  nonresident,  unless  he  voluntarily  appears  in 
the  insolvency  proceedings  and  becomes  a  party  thereto.*^  This  rule, 
it  has  been  held,  despite  the  general  doctrine  that  a  corporation  com- 
ing into  and  transacting  business  within  a  foreign  jurisdiction  is  in 
subjection  to  its  laws,  applies  to  foreign  corporations.  Consequently, 
the  rule  is  that  a  foreign  corporation  is  not  bound  by  the  discharge 
of  its  debtor  in  state  insolvency  proceedings,  when  it  has  not  proved 
its  claim  or  accepted  a  dividend  thereon,  although  it  has  an  estab- 
lished place  of  business  in  the  state,  baa  procured  a  license  therein, 
and  has  complied  with  its  laws  regulating  foreign  corporations  doing 
business  there,  respecting  the  appointment  of  a  person  on  whom  proc- 
ess may  be  served,  and  statutory  service  has  in  fact  been  made  on  it 
in  such  proceedings.*® 

20.  General  Doctrine  Respecting  Internal  Affairs  of  Foreign  Cor- 
porations.— There  are  obvious  difficulties  that  would  be  encountered 
if  the  courts  of  one  state  undertook  to  adjust  the  internal  affairs  of 
a  foreign  corporation  formed  under  the  laws  of  a  different  state,  and 
having  its  habitat  within  the  borders  of  another  sovereignty.     The 

18.  Note:  70  L.H.A.  526.  alao  infra,  par.  55  et  seq. 

14.  Foster  v.  Betcher  Lumber  Co»,  5  16.  Converse  v.  2Etn&  Nat.  Bank,  7D 

•8.  D*  57,  58  N.  W.  9,  49  A.  S.  R.  Conn.  163,  64  Atl.  341,  7  Ann.  Cas. 

869,  23  L.R.A.  490,    ,               ,  75. 

16.  State  v.  Creamery  Package  Mfg.  17,  See  Insolvency. 

Co.,  115  Minn.  207,  132  N.  W.  268,  18.  Hammond  Beef,  etc.,  Co.  v.  Best, 

Ann.  Cas.  1912D  820,  L»R.A.  1915A  91  Me.  431,  40  Atl.. 338,  42  L.R.A. 

892;  State  v.  Fidelitv,  ete.,  Ins.  Co.,  528;  Bergner  &  Engel  Brewing  Co.  v. 

49  Ohio  St.  440,  31  N.  E.   658,   34  Dreyfus,  172  Mass.  154,  51  N.  E.  531, 

A.   8.   R.  573,  16   L.R.A.  611.     See  70  A.  S.  R.  251  and  note. 
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absence  of  a  visitorial  power  over  such  a  corporation,  and  the  absolute 
inability  to  enforce  a  forfeiture  of  its  charter  for  a  violation  of  the 
law,  or  to  remove  its  officers  for  misconduct,  or  to  punish  them  for 
malversations  in  the  place  of  its  domicil,  are  open  and  apparent 
obstacles  in  the  court's  pathway,  should  it  assume  to  exercise  an  extra- 
territorial jurisdiction.  Besides  all  this,  there  is  a  lack  of  the  means- 
to  do  full  justice,  and  a  want  of  the  machinery  to  enforce  against  the 
corporation,  in  the  place  of  its  domicil,  any  decree  the  foreign  court 
may  render  in  such  a  proceeding.  For  these  and  similar  reasons  the 
doctrine  is  well  settled  that  courts  will  not  attempt  to  exercise  visitorial 
powers  over  foreign  corporations,  nor  will  they  ordinarily  interfere 
with  the  management  of  their  internal  affairs,**  unless  such  power  is 
expressly  conferred  by  local  statutes.**^  Such  express  authorization 
is  not,  however,  given  by  statutes  which  in  general  terms  provide 
means  for  bringing  foreign  corporations  into  the  courts  of  a  state,, 
or  which  provide  that  residents  may  bring  actions  in  the  courts  for 
any  cause  of  action.*  The  courts  of  the  domicil  of  the  corporatiou 
should  be  resorted  to  when  it  is  sought  to  regulate  the  internal  affairs 
of  a  corporation.^  The  difficulty,  however,  lies  in  drawing  the  line 
of  demarcation  between  matters  which  do  and  those  which  do  not 
pertain  to  the  management  of  the  internal  affairs  of  a  corporation 
and  an  examination  of  the  decisions  discloses  considerable  inharmony 
in  this  regard.  To  entertain  an  action  to  dissolve  a  corporation;  ta 
determine  the  validity  of  its  organization;  to  determine  which  of  two 
rival  organizations  is  the  legal  one,  or  who  of  rival  claimants  are 
its  legal  officers ;  to  restrain  it  from  declaring  a  dividend,  or  to  compel 

19.  Williams  v.  Gaylord,  186  U.  S.  De  Groot,  109  Minn.  168,  128  N.  W. 
167,  22  S.  Ct.  798,  46  U.  S.  (L.  ed.)  417,  134  A.  S.  R.  764;  Van  Dyke  v. 
1102;  Swift  V.  State,  7  Houst.  (Del.)  Railway  Mail  Ass'n,  118  Minn.  390; 
338,  6  Atl.  856;  32  Atl.  143,  40  A.  S.  137  N.  W.  15,  Ann.  Gas.  1913E  455 
R.  127;  Clark  v.  Mutual  Reserve  Fund  and  note;  Westminster  National  Bank 
Life  Ass*n,  14  A  pp.  Caa.  (D.  C.)  154,  v.  New  England  Electrical  Works,  73 

43  L.R.A.  390;  Babcock  v.  Parwell,  N.  H.  465,  62  Atl.  971,  111  A.  S.  R. 
245  111.  14,  91  N.  E.  683,  137  A.  S.  R.  637,  3  L,R.A.(N.S.)  551;  Madden  v. 
284  and  note,  19  Ann.  Gas.  74  and  Penn  Electric  Light  Go.,  181  Pa.  St. 
note;  Edwards  v.  Schillinger,  245  111.  617,  37  Atl.  817,  38  L.R.A.  638;  Mc- 
231,  91  N.  E.  1048,  137  A.  S.  R.  308,  Gloskey  v.  Snowden,  212  Pa.  St.  24», 
33  L.R.A.(N.S.)  895;  Condon  v.  61  Atl.  796,  108  A.  S.  R.  867;  Taylor 
Mutual  Reserve  Fund  Life  Ass'n,  89  v.  Mutual  Reserve  Fund  Life  Ass'n  97 
Md.  99,  42  Atl.  944,  73  A.  S.  R.  169,  Va.  60,  33  S.  E.  385,  45  L.R.A.  621. 

44  L.R. A.  149 ;  Kansas,  etc.,  Const.  Co.       Note:  70  L.R.A.  539. 

V.  Topeka,  etc.,  R.  Co.,  135  Mass.  34,  20.  Republican  Mountain  Silver 
46  Am.  Rep.  439;  Pierce  v.  Equitable  Mines  v.  Brown,  58  Fed.  644,  19  Tt 
Assur.  Soc,  145  Mass.  56,  12  N.  E.  S.  App.  203,  7  C.  C.  A.  412,  24  L.R.A. 
858,  1  A.  S.  R.  433;  Kimball  v.  St.  776. 

Louis,  etc.,  R.  Co.,  157  Mass.  7,  31  N.       1.  Howard  v.  Mutual  Reserve  Fund 
E.  697,  34  A.  S.  R.  250;  Guilford  v.  Life  Ass'n,  125  N.  C.  49,  34  S.  E.  199^ 
Western  Union  Tel.  Co.,  59  Minn.  332,  45  L.R.A.  853. 
61  N.  W.  324,  50  A.  S.  R.  407;  State  v.      2.  Note:  19  Ann.  Gas.  84. 
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it  to  make  one;  to  restrain  it  from  issuing  its  bonds,  or  from  making 
an  additional  issue  of  stock — would  clearly  all  be  the  exercise  of  visi- 
torial  powers  over  the  corporation,  or  an  interference  with  the  man- 
agement of  its  internal  affairs.^  On  the  other  hand  there  is  no  doubt 
but  that  courts  have  power  to  govern  and  control  those  acts  of  foreign 
corporations  which  constitute  doing  business  within  the  state,  and  by 
assuming  jurisdiction  respecting  business  transactions  the  court  does 
not  regulate  the  internal  affairs  of  the  corporation.*  Thus  it  has 
been  determined  that  a  state  may  require  the  consent  of  the  stock- 
holders of  a  foreign  mining  corporation  as  a  necessary  prerequisite 
to  the  sale  or  encumbrance  of  the  mining  ground  owned  by  it  within 
the  state,  as  such  a  requirement  is  not  a  regulation  of  the  internal 
affairs  of  the  corporation,  but  has  reference  to  the  conduct  by  it  of 
its  business.* 

21.  Tests  Applied  in  Ascertaining  What  Are  Internal  Affairs. — 
A  test  frequently  stated  and  applied  by  the  courts  in  determining 
whether  a  case  comes  within  the  general  doetrine  respecting  raattars 
affecting  the  internal  affairs  of  a  foreign  corporation  is  as  follows: 
Where  the  act  complained  of  affects  the  complainant  solely  in  his 
capacity  as  a  member  of  the  corporation,  whether  it  be  as  corporator, 
stockholder,  director,  president,  or  other  officer,  and  is  the  act  of 
the  corporation,  whether  acting  in  stockholders'  meeting  or  through 
its  agents,  the  board  of  directors,  then  such  action  is  the  management 
of  the  internal  affairs  of  the  corporation,  and  in  the  case  of  a  foreign 
corporation  courts  of  another  state  will  not  take  jurisdiction  even 
though  the  visible  tangible  property  of  the  foreign  corporation  is 
situate  therein.  Where,  however,  the  act  of  the  foreign  corporation 
complained  of  affects  the  complainant's  individual  rights  only,  then 
a  domestic  court  will  take  jurisdiction.*  In  accordance  with  this 
distinction  it  has  been  decided  that  a  court  will  not,  at  the  suit  of 
a  resident  stockholder  against  a  foreign  corporation,  set  aside  unwise, 
dishonest,  and  useless  contracts,  which  depreciate  and  destroy  the 
value  of  the  stock,  although  the  visible,  tangible  property  of  the 
corporation,  as,  for  example,  conduits  in  streets  for  electric  lighting, 
are  within  the  state.'  So  it  has  been  held  that  the  determination  of 
the  question  who  shall  be  entitled  to  receive  from  a  corporation  certifi- 

3.  Guilford  v.  Western  Union  Tel.  Light  Co.,  181  Pa.  St.  617,  37  Atl.  817, 
Co.,  59  Mion.  332,  61  N.  W.  324,  50  38  L.R.A.  638;  McCloskey  v.  Snowden, 
A.  S.  R.  407.  212  Pa.  St.  249,  61  Atl.  796,  108  A. 

4.  Note:   19  Ann.  .Ca3.  87.  S.  R.  867;  Kelly  v.  Thomas,  234  Pa. 

5.  Williams  v.  Qaylord,  186  U.  S.  St.  419,  83  Atl.  307,  51  LJl-A.(N.S.> 
157,  22  S.  Ct  798,  46  U.  S.  (L.  ed.)  122. 

HOZ  Note:  3  L.R.A.(N.S.)  552. 

6.  Pierce  v.  Equitable  Assur.  Soc,  7.  Maddpn  v.  Penn  Electric  Light 
145  Mass.  66,  12  N.  E.  868,  1  A.  S.   Co.,  181  Pa.  St.  617,  37  Atl.  817,  3» 

R.    433;    Madden    v.    Penn    Electric  L.R.A.  63?. 
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cates  of  its  stock,  so  that  they  shall  thereby  become  members  of  it, 
is  one  which  does  not  alone  affect  the  external  relations  of  the  corpo- 
ration, but  involves  its  organic  laws,  which  are  necessarily  local  and 
require  local  administration.®  On  the  same  grounds,  namely  that 
the  relief  sought  would  require  the  control,  direction,  and  revision  of 
the  internal  affairs  of  the  corporation,  courts  have  refused  to  grant  an 
injunction  to  restrain  a  foreign  insurance  association  from  imposing 
alleged  excessive  and  illegal  assessments  on  members,*  or  from  for- 
feiting their  policies  for  the  nonpayment  thereof,*®  and  such  action 
has  been  sustained  although  the  assessments  were  alleged  to  be  unnec- 
•essary  and  made  with  the  dishonest  and  fraudulent  purpose  of  forcing 
members  to  lapse,  the  court  holding  that  the  motive  or  effect  of  acts 
within  the  internal  management  of  a  foreign  corporation  cannot  make 
them  cognizable  by  a  court  which  does  not  otherwise  have  jurisdiction 
over  them.^*  On  the  other  hand  it  has  been  ruled  that  the  holder 
of  a  tontine  policy  is  to  be  regarded  as  a  creditor  and  not  as  a  mem- 
bel*  of  the  corporation,  and  that  consequently  he  can,  without  joining 
the  other  policy  holdei-s  of  his  class,  or  suing  on  their  behalf,  main- 
tain against  the  insurance  company  a  bill  in  equity  to  obtain  an 
account  of  the  surplus  or  profits  derived  from  such  policies  as  should 
cease  to  be  in  force  before  the  completion  of  their  respective  tontine 
periods,  where  they  were  to  be  apportioned  equitably  among  such 
policies  as  should  complete  such  periods,  althougli  the  defendant 
was  incorporated  in  another  state,  outside  of  which  it  would  be  a 
great  inconvenience  for  it  to  account.**  However,  the  distinction 
■drawn  above  has  been  sharply  criticised  as  containing  general  state- 
ments which  must  always  be  construed  in  connection  with  the  par- 
ticular facts  of  the  cases  in  which  they  are  used  and  which  are  more- 
over not  strictly  correct  even  as  abstract  propositions,  in  the  broad 
and  unqualified  sense  in  which  they  are  sometimes  understood.  Thus, 
it  is  held,  there  are  cases  where,  although  the  rights  of  a  party  grow 
out  of  his  membership  in  the  corporation,  yet,  as  the  matter  affects 
only  his  individual  rights  under  the  contract  by  which  the  stock  was 
issued,  therefore,  an  enforcement  of  those  rights  will  not  be  an  inter- 
ference with  the  internal  management  of  the  corporate  affairs  within 
the  meaning  of  the  rule.*'    For  example,  it  has  been  held  that  the 

8.  Kjinsas,  etc.,  Const.  Co.  y.  11.  Condon  v.  Mutual  Resen^c  Fund 
Topeka,  S.  &  W.  R.  Co.,  135  Mass.  34,  Life  Ass'n,  89  Md.  99,  42  Atl.  944,  73 
46  Am.  Rep.  439.  A.  S.  R.  169,  44  L.R.A.  149. 

9.  Howard  v.  Mutual  Reserve  Fund  But  compare  Howard  v.  Mutual  Re- 
Life  Ass'n,  125  N.  C.  49,  34  S.  E.  199,  serve  Life  Ass'n,  125  N.  C.  49,  34 
45  L.R.A.  853.  S.  E.  199,  45  L.R.A.  853. 

10.  Clark  v.  Mutual  Reserve  Fund  12.  Pierce  v.  Equitable  Assur.  Soc, 
Life  Ass'n,  14  App.  Cas.  (D.  C.)  154,  145  Mass.  56, 12  N.  E.  858, 1  A.  S.  R. 
43  L.R.A.  390;  Taylor  v.  Mutual  Ro-   433. 

serve   Fund    Lifo    Aps^n     «>7   Va.   60,       13,  Notes:  3  L.RJl.(N.S.)  552;  U9 
33  S.  E.  385,  45  L.R.A.  621.  Ann.  Cas.  87. 
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courts  of  a  state  have  jurisdiction  to  compel  a  foreign  corporation 
doing  business  therein  to  issue  a  certificate  of  stock  to  one  of  its  citizens 
in  lieu  of  a  pre-existing  certificate  which  has  been  lost.^*  Similarly, 
it  has  been  ruled  that  compelling  a  corporation  to  transfer  stock  on 
its  books  to  the  name  of  a  purchaser  is  not  such  an  interference 
with  its  internal  affairs  that  a  court  of  a  state  other  than  that  of  its 
creation  will  not  decree  it.^^  Briefly  stated,  the  difference  between 
the  two  tests  given  above  is  as  foUows:  Those  courts  which  apply 
the  first-mentioned  test,  in  determining  whether  they  will  take  juris- 
diction of  an  action  against  a  foreign  corporation,  inquire  whether 
the  right  sought  to  be  enforced  accrues  to  the  plaintiff  as  an  individual, 
independent  of  his  relationship  to  the  corporation,  while  with  those 
which  have  adopted  the  latter,  the  question  is,  does  the  right,  though 
growing  out  of  his  status  as  a  stockholder,  belong  to  the  plaintiff 
individually,  and  not  as  one  of  a  class?  *• 

22.  Mo^cation  of  General  Doctrine  Respecting  Internal  Affairs. — 
Irrespective  of  the  question  as  to  the  proper  test  to  be  applied  in 
determining  what  are  the  internal  affairs  of  a  corporation,  the  view 
has  been  expressed  by  some  courts  that  -in  the  case  of  corporations 
which  are  nonresident  only  in  that  they  were  created  in  another  state 
— ^the  officers,  agents,  stockholders,  business,  and  property  all  being 
within  the  jurisdiction  of  the  court — ^they  will  not  deny  relief  in  a 
proper  case  on  the  ground  that  the  "internal  affairs"  of  the  corpora-, 
tion  will  be  affected.  According  to  such  courts  the  general  rule  that 
courts  will  not  interfere  with  the  management  of  the  internal  affairs 
of  foreign  corporations  rests  more  on  grounds  of  policy  and  expediency 
than  on  jurisdictional  grounds;  more  on  a  want  of  power  to  enforce 
a  decree  than  on  a  lack  of  jurisdiction  to  make  it.*'  Consequently 
where  the  relief  sought  is  within  the  general  jurisdiction  of  a  court 
of  chancery,  where  all  the  parties  necessary  to  the  full  and  proper 
adjustment  of  the  rights  involved  are  before  the  court,  and  where 
the  relief  sought  does  not  require  the  exercise  of  the  visitorial  power 
of  the  government,  the  court,  it  is  held,  should  exercise  the  power  of 
determining  controversies  brought  before  it,**  whether  arising  among 
the  members  of  the  corporation  or  between  them  and  third  persons,** 

14.  Guilford  v.  Westero  Union  Tel.  linger,  245  lU.  231,  91  N.  E.  1048, 137 
Co.,  59  Minn.  332,  61  N.  W.  324,  50  A.  S.  R.  308,  33  L.R.A.(N.S.)  895; 
A.  S.  R.  407.  State  v.  North  American  Land,  etc., 

15.  Westminster  National  Bank  v.  Co.,  106  La.  621,  31  So.  172,  87  A. 
New   England   Electrical   Works,   73  S.  R.  309. 

N.  H.  465,  62  AtL  971,  111  A.  S.  R.  18.  Babcock  v.  ParweU,  245  Dl.  H 

637,  3  L,R.A.(N.S.)  551  and  note.  91  N.  E.  683,  137  A.  S.  R.  284,  19 

16.  Note:  3  LJl.A.(N.S.)  552.  Ann.  Cas.  74  and  note. 

17.  Babcock  v.  Farwell,  245  111.  14,  19.  State  y.  North  American  Land, 
91 N.  E.  683, 137  A.  S.  R.  284, 19  Ann.  etc.,  Co.,  106  La.  621,  31  So.  172,  87. 
Cas.  74  and  note;  Edwards  v.  Schil-  A.  S.  R.  309. 
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instead  of  remitting  suitors  to  a  foreign  jurisdiction.  Accordingly, 
in  many  cases  actions  by  minority  stockholders  in  foreign  corporations 
to  redress  grievances  in  corporate  management  have  been  sustained 
where  the  court  has  obtained  jurisdiction  of  the  persons  of  the  neces- 
sary parties  and  the  relief  sought  could  be  accomplished  by  acting 
directly  on  the  persons  of  the  defendants.*®  Thus  where  minority 
stockholders  in  a  foreign  corporation  seek  by  suit  in  equity  to  have 
restored  to  the  corporation  property  fraudulently  appropriated  to  their 
own  use  by  directors  who,  together  with  the  corporation  itself,  are 
personally  subject  to  the  jurisdiction  of  the  court,  it  has  been  held 
that  the  court  should  exercise  its  jurisdiction  for  the  determination 
of  the  controversy.^  So  a  court  will  issue  a  mandamus  to  compel  the 
officers  of  a  foreign  corporation,  having  in  their  possession  within 
the  state  the  books  and  records  of  the  company,  to  open  them  in  a 
proper  case,  for  the  inspection  of  a  stockholder,*  or  director.*  And 
under  the  statutes  of,  some  states  it  has  been  held  that  the  refiisal  of  a 
request  of  a  stockholder  in  a  corporation  for  opportunity  to  inspect 
the  books,  which  request  was  not  unreasonable,  is  a  proper  cause  for 
ordering  the  books  to  be  brought  into  the  state  in  order  that  the  stock* 
holders  might  have  an  opportunity  of  inspecting  them  there.*  Simi- 
larly a  fraudulent  transfer  of  the  personalty  of  a  foreign  corporation 
situated  within  the  state  will  be  set  aside,*  and  in  a  proper  case  the 
court  will  decree  a  rescission  of  a  contract  for  the  sale  of  lands  of  the 
corporation  which  lie  within  the  state.*  On  the  same  grounds  the 
general  rule  under  consideration  does  not  militate  against  the  power 
of  a  court  by  virtue  of  its  equity  jurisdiction  to  take  charge  of  a 
foreign  corporation  within  its  jurisdiction,  and  to  enforce  the  rights 
of  creditors  in  respect  to  the  same,  especially  where  the  primary  pur- 
pose, at  least,  of  an  action  is  merely  to  conserve  corporate  assets  within 
the  jurisdiction  of  the  court  for  the  benefit  of  creditors  in,  or  that  may 

20.  Wineburgh    v.    United    States  Corporations,  vol.  7,  p.  328. 

Steam,  etc.,  Co.,  173  Mass.  60,  53  N.  E.  8.  Machen  v.  Machen  &  Mayer  Elec- 

146,  73  A.  S.  R.  261.  trical  Mfg.  Co.,  237  Pa.  St.  212,  86 

1.  Babcock  v.  FarweU,  245  lU.  14,  Atl.  100,  Ann.  Cas.  1914B  420,  42 
91  N.  E.  683,  137  A.  S.  R.  284  and  L.R.A.(N.S.)  1079  and  note. 

note,  19  Ann.  Cas.  74  and  note.  4.  Note:  45  L.R.A.  454. 

2.  Swift  V.  State,  7  Houst.  (Del.)  But  generally  a  court  of  equity  has 
338,  6  Atl.  856 ;  32  Atl.  143,  40  A.  S.  no  power  or  jurisdiction  over  a  foreign 
R.  127;  Andrews  v.  Mines  Corp.,  205  corporation,  maintaining  its  place  of 
Mass.  121,  91  N.  E.  122,  137  A.  S.  R.  business  in  another  state,  to  require  a 
428  and  note;  State  v.  De  Groot,  109  discovery  of  its  books,  accounts,  etc. 
Minn.  168,  123  N.  W,  417,  134  A.  S.  Clark  v.  Mutual  Reserve  Fund  Life 
R.  764.  Assoc,  14  App.  Cas.  (D.  C.)  154,  43 

Notes:  45  L.R.A.  456;  19  Ann.  Cas.  L.R.A.  390. 
87,  89.  5.  Kidd  v.  New  Hampshire  Traction 

Generally  as  to  the  manner  of  en-  Co.,  72  N.  H.  273,  56  Atl.  465,  66 
forcing  the  rights  of  stockholders  to  L.R.A.  574. 
inspect  the  books  of  a  corporation  see       6.  Note:  19  Ann.  Cas.  88. 
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come  into,  such  jurisdiction.'  It  may  also  be  noted  that  while  the 
view  is  generally  entertained  that  an  injunction  forbidding  a  foreign 
insurance  corporation  to  collect  or  levy  any  further  assessments  on  a 
resident  member  on  the  plan  adopted  by  the  company  would  require 
an  investigation  and  control  of  the  management  of  the  company,  and 
so  is  beyond  the  jurisdiction  of  thfe  court,  some  courts  so  maintaining 
even  in  the  face  of  allegations  of  fraud,®  other  tribunals  hold  that  the 
court  will  assume  jurisdiction  in  cases  where  there  was  actual  fraud/ 
in  inducing  the  plaintiff  to  become  a  member  of  the  corporation,  to 
his  pecuniary  loss,  or  in  the  levying  and  collecting  of  assessments.* 

III.  Domestication 

23.  In  General. — ^Notwithstanding  the  oft  stated  principle  that  a 
corporation  dwells  only  in  the  state  of  its  creation,  and  cannot  migrate 
therefrom,  the  law  is  well  recognized  that  a  corporation  formed  in 
one  state  may  be  made  a  domestic  corporation  of  another  stat^  by  the 
legislature  thereof,  at  least  in  regard  to  property  and  acts  within  its 
territorial  jurisdiction.^®  In  fact  some  states  by  constitutional  or 
statutory  provision  require  a  foreign  corporation  to  become  domes- 
ticated as  a  condition  of  the  privilege  of  acquiring  any  property 
interests  ^^  or  of  transacting  any  business  whatsoever  within  its  borders, 
and  for  a  failure  so  to  do  impose  as  a  penalty  on  such  corporation  a 
denial  of  the  right  to  sue  in  its  courts  and  the  invalidation  of  any 
contracts  entered  into  by  it  within  the  state.^'    Domestication  may 

7.  Culver  Lumber  &  Mfg.  Co.  V.  Cul-  (L.  ed.)  1081;  Debnam  v.  Soutliem 
ver,  81  Ark.  102,  99  S.  W.  391,  118  BeU  Telephone,  etc.,  Co.,  126  N.  C. 
A,  S.  R.  17;  Edwards  v.  Schillinger,  831,  36  S.  E.  269,  66  L,R.A.  915, 
245  111.  231,  91  N.  E.  1048,  137  A.  S.  overruled  on  another  point  by  South- 
R.  308,  33  L.R.A.(N.S.)  895.  era  R.  Co.  v.  Allison,  190  tJ.  S.  326, 

Note:  19  Ann.  Cas.  88.  23  S.  Ct.  713,  47  U.  S.  (L.  ed.)  1078; 

8.  See  supra,  par.  20.  Com.  v.  New  York,  etc.,  R.  Co.,  129 

9.  Howard  v.  Mutual  Reserve  Fund  Pa.  St.  463,  18  Atl.  412,  16  A.  S.  R. 
Life  Ass'n.,  125  N.  C.  49,  34  S.  E.  724;  Young  v.  South  Tredegar  Iron 
199,  45  L.R.A.  853.  Co.,  85  Tenn.  189,  2  S.  W.  202,  4  A. 

10.  Ohio,  etc.,  R.  Co.  v.  Wheeler,  S.  R.  752;  Stonega  Coke,  etc.,  Co.  v. 
1  Black  286,  17  U.  S.  (L.  ed.)  130;  Southern  Steel  Co.,  123  Tenn.  428,  131 
Baltimore,  etc.,  R.  Co.  v.  Harris,  12  S.  W.  988,  31  L.R.A.(N.S.)  278; 
Wall.  65,  20  U.  S.  (L.  ed.)  354;  Chi-  Baltimore  &  0.  R.  Co.  v.  Gallahue,  12 
cago,  etc.,  R.  Co.  v.  Whitton,  13  Wall.  Grat.  (Va.)  655,  65  Am.  Dec.  254, 
270,  20  U.  S.   (L.  ed.)   571;  Indian-  Note:  70  L.R.A.  693. 

apolis,  etc.,  R.  Co.  v.  Vance,  96  U.'  S.  11.  Plumaner  v.  Chesapeake  &  0.  R. 
450,  24  U.  S.  (L.  ed.)  752;  Clarfc  ▼.  Co.,  143  Ky.  102,  136  S.  W.  162,  33 
Barnard,  108  U.  S.  436,  2  S.  Ct.  878,  L.R.A.(N.S.)  362;  Com.  v.  Mobile^ 
27  U.  S.  (L.  ed.)  780;  Graham  v.  Bos-  etc.,  R.  Co.,  64  S.  W.  451,  23  Ky.  L. 
ton,  etc.,  R.  Co.,  118  TJ.  S.  161,  6  S.  Rep.  784,  64  L.R.A.  916. 
Ct.  1009,  30  U.  S.  (L.  ed.)  196;  Louis-  12.  Debnam  v.  Southera  Bell  Tele- 
ville,  etc.,  R.  Co.  v.  Trust  Co.,  174  phone,  etc.,  Co.,  126  N.  C.  831,  36  S.  E. 
U.  S.  552,  19  S.  Ct.  817,  43  U.   S.   269,  65  L.R.A.  915,  overruled  on  an- 
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occur  in  one  of  two  ways.  There  may  be  a  consolidation  of  two  or 
more  corporations  created  in  different  states  when  such  consolidation 
is  authorized  by  law,^*  or  a  state  may  adopt  a  foreign  corporation 
by  creating  it  a  domestic  corporation  with  the  same  franchises  and 
powers  that  it  exercises  in  the  state  which  originally  created  it,  or 
with  powers  that  are  less  or  more  extensive.** 

24.  What  Constitutes  Adoption. — ^A  state  may  domesticate  a  for- 
eign corporation  by  granting  it  a  charter  as  a  corporation  of  the 
state  by  a  special  act  of  the  legislature,  although  the  new  charter  may 
constitute  in  effect  but  a  re-enactment  of  the  act  of  incorporation  of 
the  other  state,  clothing  it  with  essentially  the  same  powers  and 
imposing  on  it  the  same  general  duties,  or  it  may  require  it  to  obtain 
a  charter  and  organize  itself  into  a  domestic  corporation  under  the 
general  laws  of  the  state.**  Or,  again,  the  adoption  of  a  foreign  cor- 
poration may  result  by  virtue  of  its  compliance  with  certain  expressly 
prescribed  statutory  conditions,**  as  for  instance  filing  in  the  oflSce 
of  the  secretary  of  state  copies  of  its  charter  and  by-laws,  duly  authen- 
ticated.*' It  has  been  denied,  however,  that  a  state  can  make  a 
foreign  corporation  domestic  simply  by  declaring  that  all  corporations 
coming  into  the  state  shall  be  so  regarded.*®  Where  the  legislative 
acts  of  a  state  are  relied  on  to  make  a  corporation  already  in  existence 
under  the  laws  of  another  state,  a  domestic  corporation,  the  general 
test  applied  is,  does  the  language  used  imply  creation  or  adoption 
in  such  form  as  to  confer  the  power  usually  exercised  over  corporations 
by  the  state,  or  by  the  legislature,  and  such  allegiance  as  a  state  cor- 
poration owes  to  its  creator?  If  so,  domestication  ensues,  but  the 
mere  grant  of  privileges  or  powers  to  it  as  an  existing  corporation, 

other  point  by  Southern  R.  Co.  v.  Al-  nam  v.  Southern  Bell  Telephone,  etc., 

lison,  190  U.  S.  326,  23  S.  Ct,  713,  47  Co.,  126  N.  C,  831,  36  S.  E.  269,  66 

U.  S.  (L.  ed.)  1078.  L.R.A.    915,    overruled    on    another 

13.  Note:  85  A.  S.  R.  920.  See  point  by  Southern  R.  Co.  v.  Allison, 
infra,  par.  25.  190  U.  S.  326,  23  S.  Ct.  713,  47  U.  S. 

14.  See  infra,  par.  24.  (L.  ed.)  1078;  Stonega  Coke,  etc.,  Co. 

15.  Missouri  Pac.  R.  Co.  v.  Meek,  v.  Southern  Steel  Co.,  123  Tenn.  428, 
69  Fed.  Rep.  753,  32  U.  S.  App.  691,  131  S.  W.  988,  31  L.R.A.(N.S.)  278. 
16  C.  C.  A.  510,  30  L.R.A.  250;  Cen-  17.  Debnam  v.  Southern  Bell  Tele- 
tral  R.  &  Banking  Co.  v.  Carr,  76  phone,  etc.,  Co.,  126  N.  C.  831,  36 
Ala.  388,  52  Am.  Rep.  339;  Allegheny  S.  E.  269,  65  L.R.A.  915,  overruled  on 
County  V.  Cleveland,  etc.,  R.  Co.,  61  another  point  by  Southern  R.  Co.  v. 
Pa.  St.  228,  88  Am.  Dec.  579;  Mobile,  Allison,  190  U.  S.  326,  23  S.  Ct.  713, 
etc.,  R.  Co.  V.  Bamhill,  91  Tenn.  395,  47  U.  S.  (L.  ed.)  1078. 

19  S.  W.  21,  30  A.  S.  R.  889;  Balti-       But  compare  St.  Louis,  etc.,  R.  Co. 
more  &   0.   R.   Co.   v.   Gallahue,   12  v.  James,  161  U.  S.  546, 16  S.  Ct  621, 
Grat.   (Va.)   655,  65  Am.  Dec.  254;  40  U.  S.  (L.  ed.)  802. 
Rece  V.  Newport  News,  etc.,  Co.,  32  W.       18.  Rece  v.  Newport  News,  etc.,  Co., 
Va.  164, 9  S.  E.  212,  3  L.R.A.  572.  32  W.  Va.  164^  9  &  E.  212,  3  L.R,A. 

16.  Bernhardt  v.  Brown,  119  N.  C.   572. 
606,  26  S.  E.  162,  36  L.R.A.  402;  Deb- 
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without  more,  is  not  sufficient.^*  Thus,  domestication  does  not  follow, 
from  the  mere  fact  that  a  corporation,  after  being  created  in  one 
state,  is  authorized  to  do  business  in  another,  as  where,  being  a  rail- 
way corporation  chartered  under  the  laws  of  its  domicil,  it  is  subse- 
quently, by  legislative  or  other  action  in  other  states,  authorized  to 
extend  and  operate  its  road  therein.  By  such  extension  and  operation 
it  doubtless  subjects  itself  to  the  jurisdiction  of  the  courts  of  the  other 
states,  but  it  does  not  become  a  citizen  thereof,  and  it  remains  in  their 
courts  entitled  to  the  privileges  of  nonresident  citizens.*^  Similarly  a 
foreign  company  is  not  made  a  corporation  of  another  state  by  having 
an  agent  therein  on  whom  proceedings  may  be  served  in  compliance 
with  the  laws  thereof,  and  to  enable  the  corporation  to  do  business 
there.^  Nor  do  foreign  companies,  being  required,  in  order  to  carry 
on  business  in  a  state,  to  have  an  authorized  agent  on  whom  process 
may  be  served,  in  appointing  a  board  of  directors  to  act  as  their 
agent,  localize  their  business  any  more  than  those  companies  which 
manage  their  affairs  through  agencies  not  organized  into  boards,  the 
duties  of  each  agency  being  about  the  same.'  Neither  will  the  mere 
compliance  with  other  conditions  imposed  by  a  state  as  a  prerequisite 
to  the  right  to  engage  in  business  within  its  territory,  as  the  filing 
of  ilB  charter,  or  the  payment  of  taxes,  ordinarily  constitute  domesti- 
cation.* Nor  do  the  lease  and  operation  of  the  raihx>ad  of  a  domestic 
company  with  the  implied  consent  of  a  state  accomplish  such  a 

19.  Pennsylvania  R.  Co.  ▼.  St.  road,  122  U.  S.  391,  7  S.  Ct.  1264,  30 
Louifl,  etc.,  R.  Co.,  118  U.  S.  290,  6  U.  S.  (L.  ed.)  1230;  Martin  v.  Balti- 
S.  Ct.  1094,  30  U.  S.  (L.  ed.)  83;  Mar-  more,  etc.,  R.  Co.,  151  U.  S.  673,  14 
tin  V.  Baltimore,  etc.,  R.  Co.,  151  U.  S.  S.  Ct.  533,  38  U.  S.  (L.  ed.)  311; 
673,  14  S.  Ct.  533,  38  U.  S.  (L.  ed.)  Aspinwall  v.  Ohio,  etc.,  R.  Co.,  20  Ind. 
311 ;  Louisville,  etc.,  R.  Co.  v.  Trust  492,  83  Am.  Dec  329 ;  Com.  v.  Mobile, 
Co.,  174  U.  S.  552,  19  S.  Ct.  817,  43  etc.,  R.  Co.,  64  S.  W.  451,  23  Ky.  L. 
U.  S.  (L.  ed.)  1081;  Debnam  v.  South-  Rep.  784;  54  L.R.A.  916. 

em  Bell  Telephone,  etc.,  Co.,  126  N.  C.  Notes :  56  Am.  Dec.  531 ;  85  A.  S.  R. 

831,  36  S.  E.  269,  65  L.R.A.  915,  over-  908,  919;  70  L.R.A.  693. 

ruled  on  another  point  by  Southern  1.  Clark  v.  Mutual  Reserve  Fund 

R.  Co.  V.  Allison,  190  U.  S.  326,  23  S.  Life  Ass'n,  14  App.  Cas.  (D.  C.)  154, 

Ct.  713,  47  U.  S.  (L.  ed.)  1078;  Com.  43   L.R.A.    390;    Boyer   v.   Northerh 

V,  New  York,  etc.,  R.  Co.,  129  Pa.  St.  Pac.  R.  Co.,  8  Idaho  74,  66  Pac.  826,  70 

463,  18  Atl.  412,  15  A.   S.  R.  724;  L.R.A.  691;  Hammond  Beef  etc.,  Co. 

Stonega  Coke,  etc.,   Co.   v.   Southern  v.  Best,  91  Me.  431,  40  Atl.  338,  42 

Steel  Co.,  123  Tenn.  428,  131  S.  W.  L.R.A.  528;   Douglas  v.   Phenix  Ins. 

988,  31  LJl.A.(N.S.)  278.  Co.,  138  N.  Y.  209,  33  N.  E.  938,  34 

20.  Baltimore,  etc.,  R.  Co.  v.  Harris,  A.  S.  R.  448,  20  L.R.A.  118. 

12  Wall.  65,  20  U.  S.  (L.  ed.)  354;  2,  Liverpool,  etc.,  Ins.  Co.  v.  Board 
Stone  v.  Farmers'  Loan,  etc.,  Co.,  116  of  Assessors,  44  La.  Ann.  760,  11  So. 
U.  S.  307,  6  S.  Ct.  334,  388,  1191,  29  91, 16  L.R.A.  56. 
U.  S.  (L.  ed.)  636;  Pennsylvania  R.  3.  Stonega  Coke,  etc.,  Co.  v.  South- 
Co.  V.  St.  Louia,  etc.,  R.  Co.,  118  U.  S.  em  Steel  So.,  123  Tenn.  428, 131  S.  W. 
290,  6  S.  Ct.  1094,  30  U.  S.  (L.  ed.)  988,  31  L.R.A.(N.S.)  278. 
83;  Groodlett  v.  Louisville,  etc.,  Rail- 
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result.*  All  such  grants  of  power  are  but  the  legislative  expression 
of  comity  without  producing  a  change  of  corporate  status,  and  such 
acts  as  those  just  alluded  to  are  entirely  consistent  with  the  fact  that 
in  all  respects  a  company  is  still  a  foreign  corporation.*  But  where 
a  corporation  of  one  state  purchases  the  franchises  and  railroad  of  a 
corporation  of  another  state,  and  such  purchase  is  ratified  by  the 
legislature  of  the  latter,  which  also  authorizes  the  foreign  corporation 
to  exercise  the  rights,  privileges  and  powers  of  the  domestic  company, 
the  former  is  thereby  duly  domesticated.®  And  an  amendment  to  a 
statute  prescribing  certain  conditions  on  which  foreign  corporations 
may  do  business  in  the  state,  and  declaring  that  on  compliance  with 
such  conditions  the  corporation  shall  be  to  all  intents  and  purposes 
a  domestic  corporation,  which  merely  changes  the  conditions  for 
doing  business,  and  subjects  such  corporations  to  the  jurisdiction  of 
the  local  courts,  does  not  prevent  compliance  with  the  statute  from 
effecting  the  domestication  of  the  corporation,  by  omitting  the  pro- 
vision therefor.' 

25.  Consolidation. — ^As  has  been  alluded  to  before,*  domestication 
may  result  other  than  by  adoption,  by  the  consolidation  of  two  or 
more  corporations  created  in  diflFerent  states.*  When  such  a  union 
occurs  the  various  constituents  severally  bring  to  the  new  entity  thus 
created  the  powers  and  privileges  already  possessed  by  them,  and  the 
consolidated  company  simply  exercises  in  each  jurisdiction  the  powers 
the  corporation  there  chartered  had  possessed,  and  succeeds  there  to 
its  privileges.*®  Also,  unless  otherwise  provided  by  statute,  the  new 
company  is  subject  to  all  the  restrictions  and  liabilities  of  the  old 
companies  out  of  which  it  is  formed.  But  there  must  be  some  legis- 
lative authority  for  such  a  consolidation,  although  whether  it  is  given 
in  the  original  charter  or  in  subsequent  statutes  is  not  material. 
Where,  however,  a  consolidation  actually  occurs,  the  new  corporation 
is  a  de  facto  corporation  and  its  existence  can  only  be  attacked  in  a 
direct  proceeding.**  Also,  the  principle  that  a  legislature  may  validate 
and  confirm  a  corporation  and  its  acts,  where  it  was  irregularly  organ- 
ized, applies  where  several  corporations,  created  by  the  laws  of  dif- 
ferent states,  consolidate  by  authority  of  the  legislatures,  but  in  mak- 

4.  Baltimore,  etc.,  R.  Co.  v.  Koontz,  W.  988,  31  L.R.A.(N.S.)  278. 
104  U.  S.  6,  26  U.  S.   (L.  ed.)   643;       8.  See  supra,  par.  23. 

Rece  V.  Newport  News,  etc.,  Co.,  32  9.  Racine,  etc.,  R.  Co.  v.  Farmers' 

W.  Va.  164,  9  S.  E.  212,  3  L.R.A.  Loan,  etc.,  Co.,  49  HI.  331,  96  Am. 

572.  Dec.  595;   State  v.  Chicago,  etc.,  R. 

5.  Stonega  Coke,  etc.,  Co.  v.  South-  Co.,  25  Neb.  156,  41  N.  W.  125,  2 
em  Steel  Co.,  123  Tenn.  428,  131  S.  L.R.A.  564  and  note. 

W.  988,  31  L.R.A.(N.S.)   278.  Note:  85  A.  S.  R.  918. 

6.  Clark  v.  Barnard,  108  U.  S.  436,  10.  See    Missouri    Pac.    R.    Co.    v. 
2  S.  Ct.  878,  27  U.  S.  (L.  ed.)  78P.  Meek,  69  Fed.  753,  32  U.  S.  App.  691, 

7.  Stonega  Coke,  etc.,  Co.  v.  South-  16  C,  C.  A.  510,  30  L.R.A.  250. 
cm  Steel  Co.,  123  Tenn.  428,  131  S.  11.  Note:  2  L.R.A.  664  et  seq. 
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ing  the  contract  of  consolidation  fail  to  pursue  the  terms  of  their 
authority.  In  such  a  case  the  confirmation  of  a  contract  actually 
made,  by  legislative  act,  recognizes  the  legal  existence  of  the  corpora- 
tion named  in  the  act.** 

26.  General  Effect  of  Domestication. — ^W^hile,  as  has  been  seen,*' 
a  foreign  corporation  may  by  various  means  become  domesticated, 
domestication,  it  must  be  clearly  understood,  does  not  imply  that  two 
states  can  by  joint  action  create  a  corporation  which  will  be  regarded 
as  a  single  corporate  entity,  and  for  jurisdictional  purposes  a  citizen 
of  each  state  which  joined  in  creating  it.  On  the  other  hand  the 
result  of  the  creation  by  one  state  of  a  corporation  of  a  given  name, 
and  the  declaration  of  the  legislature  of  an  adjoining  state  that  the 
same  legal  entity  shall  be  or  become  a  corporation  of  that  state,  and 
be  entitled  to  exercise  within  its  borders  all  of  its  corporate  functions 
by  the  same  board  of  directors,  is  not  to  create  a  single  corporation, 
but  two  corporations  of  the  same  name  having  a  different  paternity.** 
This  is  so  because  from  the  very  nature  of  their  organization  two 
states  have  no  power  to  imite  in  passing  any  legislative  act,  and  they 
cannot  fuse  themselves  into  a  single  sovereignty,  and  as  such  create 
a  body  politic  which  shall  be  a  corporation  of  the  two  states,  without 
being  a  corporation  of  each  state  or  of  either  state.**  And  this  princi- 
ple holds  true  although  a  corporation  is  chartered  by  two  states  by 
the  same  name  and  style,  is  clothed  with  the  same  powers,  and  is 
intended  to  accomplish  the  same  objects  and  fulfil  the  same  duties  in 
both  states.**  In  other  words,  the  most  complete  union  of  interests  of 
two  or  more  corporations  as  a  union  of  name,  of  officers,  of  business, 
and  of  property,  cannot  change  the  distinctive  character  of  the  sep- 
arate corporations.*'  Thus,  if  corporations  of  different  states,  by 
permission  of  legislatures,  consolidate  into  one  corporation,  and  as 
such  mortgage  the  property  belonging  to  one  of  the  consolidated  com- 
panies, such  mortgage  is  the  sole  mortgage  of  said  company,  and  not 
of  all  the  consolidated  companies.*®  The  only  possible  status  of  a 
company  acting  under  charters  from  two  states  therefore  is,  that  it 
is  an  association  incorporated  in  and  by  each  of  the  states,  and  when 
acting  as  a  corporation  in  either  of  the  states  it  acts  under  the 

12.  Racine,  etc.,  R.  Co.  v.  Farmers'  16.  Allegheny  County  v.  Cleve- 
Loan,  etc.,  Co.,  49  111.  331,  96  Am.  land,  etc.,  R.  Co.,  51  Pa.  St.  228,  88 
Dec.    595.  Am.  Dec.  679. 

13.  See  supra,  par.  23.  17.  Nashua,  etc,,R.  Corp.  v.  Boston, 

14.  See  Corporations,  vol.  7,  pp.  30,  etc.,  R.  Corp.,  136  U.  S.  356, 10  S.  Ct. 
89.  See  also  Mobile,  etc.,  R.  Co.  v.  1004,  34  U.  S.  (L.  ed.)  363;  Racine, 
Barnhill,  91  Tenn.  395,  19  S.  W.  21,  etc.,  R.  Co.  v.  Farmers'  Loan,  etc., 
30  A.  S.  R.  889  and  note.  Co.,  49  Dl.  331,  95  Am.  Dec.  595. 

15.  Missouri  Pac.  R.  Co.  v.  Meeh,       Note:  85  A.  S.  R.  920. 

69  Fed.  753,.  32  U.  S.  App.  691,  16  18.  Racine,  etc.,  R.  Co.  v.  Farmers' 
C.  C.  A.  510,  30  L.R.A.  250.  Loan,  etc.,  Co.,  49  111.   331,  95  Am. 

Note:  85  A.  S.  R.  908.  Dec.   595. 

39 


i  27  FOREIGN  CORPORATIONS  12  R.  C.  L. 

authority  of  the  charter  of  the  state  in  which  it  is  then  acting,  and 
that  only,  the  legislation  of  the  other  state  having  no  operation 
beyond  its  territorial  limits.**  Apart,  however,  from  this  somewhat 
metaphysical  phase  of  the  subject,  it  may  be  stated,  as  a  practical 
result,  that  when  a  state  adopts  a  foreign  corporation  as  one  of  its 
own  creation,  it  follows  that  all  of  its  subsequent  acts  and  transactions 
within  the  state  of  its  adoption  are  the  acts  of  a  domestic  corporation, 
that  the  franchises  and  powers  there  exercised  were  conferred  by  local 
laws,  and  that  process  served  on  its  oflBcers  or  agents  within  the  state 
is  served  on  the  domestic  corporation  rather  than  on  the  foreign  cor- 
poration of  the  same  name.*®  For  instance,  after  the  domestication 
of  foreign  corporations  their  property  is  no  longer  attachable  as  that 
of  nonresidents,*  nor  will  they  any  longer  be  deemed  to  come  within 
the  terms  of  a  constitutional  provision  denying  to  foreign  corporations 
the  right  to  exercise  the  power  of  eminent  domain.*  And  a  meeting 
in  one  of  several  states  of  the  stockholders  of  a  corporation  chartered 
by  all  those  states  is  valid  in  respect  to  the  property  of  the  corporation 
in  all  of  them,  without  the  necessity  of  a  repetition  of  the  meeting  in 
any  other  of  those  states.* 

27.  Status  of  Domesticated  Corporations  in  Federal  Courts. — ^W^hile 
the  great  majority  of  the  authorities  recognize  distinctly  the  rule  that 
a  foreign  corporation  may  be  domesticated  by  the  legislature  of  a  state 
other  than  that  of  its  creation,  either  by  adoption  or  consolidation,  a 
study  of  the  cases  dealing  with  the  effect  of  such  legislation  on  the 
local  jurisdiction  of  the  federal  courts  reveals  a  degree  of  confusion  of 
thought  which  is  not  always  merely  apparent  but  which  has  at  times 
expressed  itself  in  holdings  neither  consistent  nor  easily  reconciled. 
Thus,  either  on  the  principle  that  the  jurisdictional  effect  of  the  exist- 
ence of  a  corporation,  domesticated  by  adoption  as  regards  the  federal 
courts,  is  the  same  as  that  of  a  copartnership  of  individual  citizens 
residing  in  different  states,*  or  in  pursuance  of  the  thought  that  such  a 
domesticated  creature,  although  previously  incorporated  ^elsewhere, 
has  no  existence  as  a  legal  entity  or  person  in  the  state  of  its  adoption 
except  under  and  by  force  of  its  incorporation  therein,  the  broad 

19.  Graham  v.  Boston,  etc.,  R.  Co.,  Coke,  etc.,  Co.  v.  Southern  Steel  Co., 
118  U.  S.  161,  6  S.  Ct.  1009,  30  U.  S.  123  Tenn.  428,  131  S.  W.  988,  31 
(L.  ed.)  196;  Missouri  Pac.  R.  Co.  v.  L.R.A.(N.S.)  278  and  note. 

Meeh,  69  Fed.  753,  32  U.  S.  App.  691,  2.  State  v.  Chicago,  etc.,  R.  Co.,  25 

16  C.  C.  A.  510,  30  L.R.A.  250 ;  Rece  Neb.  156,  41  N.  W.  125,  2  L.R.A.  564. 

v.  Newport  News,  etc.,  Co.,  32  W.  Va.  3.  Graham  v.  Boston,  etc.,  R.  Co., 

164,  9  S.  E.  212,  3  L.R.A.  572.  118  U.  S.  161,  6  S.  Ct.  1009,  30  U.  S. 

20.  Missouri  Pac.  R.  Co.  v.  Meeh,  69  (L.  ed.)  196. 

Fed.  753,  32  U.  S.  App.  691,  16  C.  C.  4.  Baltimore,  etc.,  R.  Co.  v.  Harris, 
A.  510,  30  L.R.A.  250.  12  Wall.  65,  20  U.  S.  (L.  ed.)   354; 

1.  Bernhardt  v.  Brown,  118  N.  C.  Allegheny  County  v.  Cleveland,  etc., 
700,  119  N.  C.  506,  24  S.  E.  527,  715,  R.  Co.,  51  Pa.  St.  228,  88  Am.  Dec. 
26  S.  E.  162,  36  L.R.A.  402;  Stonega   579. 
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doctrine  has  been  laid  down  that  as  to  all  its  doings  within  such  state 
the  corporation  must  be  considered  a  citizen  thereof  which  cannot  sue 
or  be  sued  by  another  citizen  of  the  state.*  Later  federal  decisions, 
however,  have  practically,  though  not  always  in  express  terms,*  over- 
ruled the  above-stated  doctrine,  and  a  rule  which  is  capable  of  easy  and 
consistent  application  has  been  adopted  to  the  effect  that  for  the  pur- 
poses of  federal  jurisdiction  the  citizenship  of  a  corporation  is  that  of 
the  state  originally  creating  it,  regardless  of  its  status  elsewhere.' 
A  corporation  therefore  may  be  made  what  is  termed  a  domestic  corpo- 
ration, or  in  form  a  domestic  corporation,  of  a  state  in  compliance 
with  the  legislation  thereof,  yet  such  fact  does  not  affect  the  character 
of  the  original  corporation,  and  it  does  not  thereby  become  a  citizen 
of  the  state  of  its  adoption,  so  far  at  least  as  to  affect  the  jurisdiction 
of  the  federal  courts  on  a  question  of  diverse  citizenship.  Under  such 
a  rule  when  sued  in  the  state  of  its  adoption  by  a  citizen  thereof  a 
corporation  may  secure  the  removal  of  the  cause  to  the  federal  court.^ 
And  for  the  purposes  of  suit  against  such  a  corporation  it  is  immaterial 
where  a  cause  on  which  an  action  is  brought  arose.  Consequently  a 
corporation  cannot  be  sued  by  a  citizen  of  the  state  of  its  creation  in 
the  federal  courts  of  a  district  in  which  it  has  been  domesticated  by 
adoption,  even  though  the  cause  of  action  may  have  arisen  there.* 
Nor  can  the  corporation  itself  for  the  purpose  of  having  a  case  decided 

5.  Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  Louisville  Trust  Co.,  174  U.  S.  552,  19 
Black.  286,  17  U.  S.  (L.  ed.)  130;  S.  Ct.  817,  43  U.  S.  (L.  ed.)  1081, 
Memphis,  etc.,  R.  Co.  v.  Alabama,  107  the  broad  lan^age  of  which  would 
U.  S.  581,  2  S.  Ct.  432,  27  U.  S.  (L.  seem  to  discredit  such  an  attempted 
ed.)    518;   Pebnam  v.   Southern'  Bell  distinction. 

Telephone,  etc.,  Co.,  126  N.  C.  831,  36  7.  St.  Louis,  etc.,  R.  Co.  v.  James, 

S.  E.  269,  65  L.R.A.  915,  overruled  by  161  U.  S.  545,  16  S.  Ct.  621,  40  U.  S. 

Southern  R.  Co.  v.  Allison,  190  U.  S.  (L.  ed.)   802;  Louisville,  etc.,  R.  Co. 

326,  23  S.  Ct.  713,  47  U.  S.  (L.  ed.)  v.  Louisville  Trust  Co.,  174  U.  S.  552, 

1078;  Baltimore,  etc.,  R.  Co.  v.  Wight-  19  S.  Ct.  817,  43  U.  S.  (L.  ed.)  1081; 

man,  29  Grat.  (Va.)  431,  26  Am.  Rep.  Southern  R.  Co.  v.  Allison,  190  U.  S. 

384.  326,  23  S.  Ct.  713,  47  U.  S.  (L.  ed.) 

Note:  11  L.RA.  217.  1078,  overruling  Debnam  v.  Southern 

6.  See  Southern  R.  Co.  y.  Allison,  Bell  Telephone,  etc.,  Co.,  126  N.  C.  831, 
190  U.  S.  326,  23  S.  Ct.  713,  47  U.  S.  36  S.  E.  269,  65  L.R.A.  915;  Stephens 
(L.  ed.)  1078,  overruling  Debnam  v.  v.  St.  Louis,  etc.,  R.  Co.,  47  Fed.  530, 
Southern  Bell  Telephone,  etc.,  Co.,  126  14  L.R.A.  184  and  note.  See  also 
N.  C.  831,  36  S.  E.  269,  65  L.R.A.  915,  Stonega  Coke,  etc.,  Co.  v.  Southern 
and  attempting  to  reconcile  Memphis,  Steel  Co.,  123  Tenn.  428,  131  S.  W. 
etc.,  R.  Co.  V.  Alabama,  107  U.  S.  581,  988,  31  LR.A.(N.S.)  278. 

2  S.  Ct.  432,  27  U.  S.  (L.ed.)  518,  with  8.  Southern  R.  Co.  v.  Allison,  190 

the    now    estabUshed    rule    on     the  U.  S.  326,  23  S.  Ct.  713,  47  U.  S. 

ground   that  in  that  case  by  reason  (L.  ed.)  1078;  Stephens  v.  St.  Louis, 

of  the  particular  language  used  in  the  etc.,  R.  Co.,  47  Fed.  530,  14  L.R.A. 

act    provided    for    domestication    by  184. 

adoption,  a  separate  original  corpora-  9.  St.  Louis,  etc.,  R.  Co.  v.  James, 

tion  was  formed  in  the  adopting  state.  161  IJ.  S.  545,  16  S.  Ct.  621,  40  U.  S. 

But  see  Louisville,  etc.,  R.  Co.  v.  (L.  ed.)  802. 
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in  a  court  of  the  United  States  claim  citizenship  in  the  state  of  its 
adoption.^^  Respecting  the  status  of  a  corporation  formed  by  the 
union  of  two  or  more  corporations  created  in  different  states,  the 
decisions  seem  to  hold  that  if  a  resident  of  one  of  those  states  sues 
therein  the  consolidated  corporation,  both  parties  must  be  regarded 
as  citizens  of  the  state  for  the  purposes  of  the  suit;  **  but  if  a  non- 
resident brings  a  suit  against  the  corporation,  the  parties  must  be 
regarded  as  citizens  of  different  states,  although  the  state  of  the  plain- 
tiff's residence  is  also  one  in  which  the  corporation  has  been  consoli- 
dated, and,  if  he  sued  it  there,  both  he  and  it  must  there  be  regarded 
as  citizens  of  the  same  state.**  The  union  or  consolidation  of  a  corpo- 
ration created  under  the  laws  of  one  state  with  another  corporation 
of  the  same  name  organized  under  the  laws  of  a  different  jurisdiction 
has,  however,  been  held  not  to  extinguish  or  modify  the  character  of 
the  former  as  a  citizen  of  the  state  of  its  creation  or  to  give  it  any 
such  additional  citizenship  in  the  state  in  which  the  latter  had  birtli 
as  to  defeat  its  right  to  go  into  the  courts  of  the  United  States  in  that 
district  in  the  event  of  its  bringing  an  action  against  a  citizen  of  such 
state.** 

IV.  Rights  Respecting  Property 

28.  Right  to  Acquire  and  Hold  Land  Generally. — In  consonance 
with  the  fundamental  principle  that  the  right  to  hold  land  and  the 
mode  of  acquiring  -title  thereto  must  depend  altogether  on  the  local 
law  of  the  territorial  sovereign,  it  is  very  generally  held  that  the 
capacity  of  a  foreign  corporation  in  this  respect,  as  well  as  t^e  validity 
of  its  mortgages,  must  be  determined  by  the  courts  of  the  state  where 
the  land  is  situated,  and  cannot  be  determined  by  the  courts  of  the 
state  where  such  corporation  is  organized.**  However,  the  mere  right 
of  a  corporation  to  purchase  and  sell  property,  not  being  in  its  nature 
strictly  a  franchise,  but  a  right  existing  equally  in  individuals  without 
special  grant,  is  very  generally  recognized  in  states  other  than  those 
of  its  creation,  without  any  statutes  affirmatively  authorizing  it,** 

10.  Louisville,  etc.,  R.  Co.  v.  Louis-  1004,  34  U.  S,  (L.  ed.)  363. 

ville  Trust  Co.,  174  U.  S.  662,  19  S.       14.  Runyan  v.  Coster,  14  Pet.  122, 
Ct.  817,  43  U.  S.  (L.  ed.)  1081.  10  U.  S.   (L.  ed.)   382;  Thompson  v. 

11.  Missouri  Pac.  R.  Co.  v.  Meeh,  69  Waters,  25  Mich.  214,  12  Am.  Rep. 
Fed.  753,  32  U.  S.  App.  691,  16  C.  C.  243;  Union  Nat.  Bank  v.  State  Nat. 
A.  510,  30  L.R.A.  250.  Bank,  155  Mo.  95,  55  S.  W.  989,  78 

12.  Chicago,  etc.,  R.  Co.  v.   Whit-  A.  S.  R.  560. 

ton,  13  Wall.  270,  20  U.  S.  (L.  ed.)  15.  Thompson  v.  Waters,  25  Mich. 

571;  MuUer  v.  Dows,  94  U.  S.  444,  24  214,  12  Am.  Rep.  243;   Lumbard  v. 

U.  S.  (L.  ed.)  207.  Aldrich,  8  N.  H.  31,  28  Am.  Dec.  381; 

Note:  85  A.  S.  R.  918.  Lancaster    v,    Amsterdam    Imp.    Co., 

13.  Nashua,  etc.,  R.  Corp.  v.  Boston,  140  N.  Y.  576,  35  N.  E.  964,  24  L.R.A. 
etc.,  R.  Corp.,  136  U.  S.  356,  10  S.  Ct.  322  and  note. 
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the  courts  in  such  states  acting  in  harmony  with  the  general  law  of 
comity  obtaining  among  the  states  composing  the  Union,  and  indulg- 
ing the  presumption  that  a  corporation  of  one  state,  not  forbidden 
by  the  law  of  its  being,  may  exercise  within  any  other  state  the  gen- 
eral powers  conferred  by  its  own  charter,  including  the  right  to 
acquire,  hold  and  convey  real  estate  unless  it  is  prohibited  from  so 
doing  either  in  the  direct  enactments  of  the  latter  state,  or  by  its 
public  policy  to  be  deduced  from  the  geijeral  course  of.  legislation  or 
from  the  settled  adjudicatioris  of  its  highest  court**  It  has  been  held, 
however,  that  if  the  policy  of  a  state  or  territory  does  not  permit  a 
foreign  corporation  to  acquire  or  hold  real  property,  it  must  be 
expressed  in  some  affirmative  way  and  that  it  cannot  be  inferred 
merely  from  the  fact  that  its  legislature  has  made  no  provision  for 
the  formation  of  similar  corporations,  or  allows  corporations  to  be 
formed  only  by  general  law.*'  The  general  doctrine  of  the  power  of 
a  foreign  corporation  to  own  lands  has  also  been  said  to  follow  from 
the  right  of  such  a  corporation  to  sue  and  enforce  judgment,  since  to 
obtain  satisfaction  of  the  judgment  it  might  have  to  buy  lands  on 
execution  sale.*' 

28a.  Right  to  Acquire  Title  by  Adverse  Possession. — ^It  is  laid  down 
as  one  of  the  general  rules  of  the  subject  that  any  person,  natural 
or  artificial,  may  acquire  title  to  real  estate  by  adverse  possession.** 
According  to  this  rule,  it  would  seem  that  in  any  jurisdiction  where 
the  local  laws  permit  foreign  corporations  to  take  and  hold  title  to 
land  such  a  corporation  may  as  well  acquire  title  by  adverse  posses- 
sion, which  implies  a  conveyance,  as  by  an  actual  conveyance,  and  the 
preponderance  of  the  reported  cases  supports  this  view,^®  though  tbere 
is  sJso  authority  for  the  opposite  view.** 

29.  Varying  State  Policies  Respecting  Right  to  Hold  or  Deal  in 
Realty. — While  the  policy  of  most  states  may  be  said  to  be  in  favor 
of  allowing  foreign  corporations  to  acquire,  hold  and  convey  realty 

16.  Society  for  Propagation  of  Gos-       18.  Lumbard  v.  Aldrich,  8  N.  H.  31, 
pel  V.  Nev  Haven,  8  Wheat.  464,  5  U.  28  Am.  Dec.  381. 

S.  (L.  ed.)  662;  Cbwell  v.  Colorado  19.  See  Adverse  Possession,  vol.  1, 

Springs  Co.,  100  U.  S.  66,  26  U.  S.  p.  757. 

(L.  ed.)  547;  American,  etc.,  Christian  20.  Scottish  American  Mortg.  Co.  v. 

Union  v.  Yount,  101  U.  S.  352,  26  U.  Butler,  99  Miss.  56,  54  So.  666,  Ann. 

S.  (L.  ed.)  888;  United  Lines  Tel,  Co.  Cas.  1913C  1236;  Myers  v.  McGavock, 

V.  Boston  Safe  Deposit,  etc.,  Co.,  147  39  Neb.  843,  58  N.  W.  622,  42  A.  S.  R. 

U.  S.  431,  13  S.  Ct.  396,  37  U.  S.  (L.  627. 

ed.)  231;  March  v.  Eastern  R.  Co.,  40  Note:  Ann.  Cas.  1915C  774. 

N.  H.  548,  77  Am.  Dec.  732;  Toledo  21.  Union  Consol.  Silver  Mine  Co. 

Tie,  etc.,  Co.  v.  Thomas,  33  W,  Va.  v.  Taylor,  100  U.  S.  37,  25  U.  S.  (L. 

566, 11  S.  E.  37,  25  A.  S.  R.  925.  ed.)  541  (decided  under  a  local  stat- 

Note:  94  Am.  Dec.  383  et  seq.  ute). 

17.  Cowell  V.  Colorado  Springs  Co.,  Note:  Ann.  Cas.  1915C  774. 
100  U.  S.  55,  25  U.  S.  (L.  ed.)  547. 
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generally,  a  foreign  land  company,  empowered  by  the  state  of  its 
creation  to  own  and  deal  in  lands,  has  been  denied  the  right  to  take 
title  to  land  on  the  ground  that  it  would  be  prejudicial  to  the  local 
policy  where  the  statutes  of  the  state  restrict  the  powers  of  corpora- 
tions generally  in  respect  to  holding  real  property  to  what  is  necessary 
for  the  transaction  of  their  business,  and  under  such  statutes  a  deed 
to  such  a  company  and  its  deed  to  another  have  been  held  not  to 
transfer  any  title.**  By  virtue  of  the  same  statutes  a  foreign  trust 
company  has  been  refused  appointment  as  a  trustee  on  the  ground 
that  it  was  not  entitled  to  hold  real  estate,  although  in  the  state  where 
it  was  incorporated  it  was  authorized  to  become  such  trustee.*  Despite 
such  statutes,  however,  it  has  been  held  that  a  conveyance  of  real 
estate  to  a  foreign  corporation  organized  for  educational  or  benevolent 
purposes  cannot  be  presumed  to  be  against  the  public  policy  of  the 
state  if  it  allows  similar  domestic  corporations  to  take  title  to  real 
estate  by  devise  or  otherwise.*  And  generally  the  fact  that  a  foreign 
corporation  is  a  "land  company,"  incorporated  for  the  purpose  of  deal- 
ing in  the  purchase  and  sale  of  real  property,  does  not,  it  seems,  hinder 
it  from  coming  into  another  state  and  transacting  there  such  kind  of 
corporate  business,*  although  it  has  been  suggested  that  in  a  case  where 
it  very  clearly  appeared  to  the  court  from  the  amount  of  lands  pur- 
chased, or  the  purpose  for  which  they  were  purchased,  or  other  circum- 
stances, that  the  public  interests  were  affected  and  might  be  unduly 
threatened,  the  court  might  be  authorized,  without  any  legislative 
prohibition  to  that  end,  to  refuse  to  recognize  the. law  of  the  state 
creating  the  corporation,  or  so  much  of  it  as  had  undertaken  to  confer 
the  right  of  holding  such  lands.*    On  the  principle  that  comity  does 

22.  Carroll  v.  East  St.  Louis,  67  111.  183,  56  Am.  Rep.  776. 

568, 16  Am.  Rep.  632.    See  also  Stark-  Under  the  statutes  and  later  deci- 

weather  v.  American  Bible  Soc,  72  III.  sions  of  Illinois  it  appears  that  foreign 

50,  22  Am.  Rep.  133.  corporations  may  sell  and  dispose  of 

1.  United  States  Trust  Co.  v.  Lee,  73  the  real  and  personal  estate  necessary 
111.  142,  24  Am.  Rep.  236.  for  the  transaction  of  their  business, 

But  by  subsequent  statute  in  Illinois  when  the  same  is  not  required  for  the 

it  seems  that  corporations  have  power  uses  of  the  corporation.     Harding  v. 

to  act  as  trustees,  and  therefore  under  American  Glucose  Co.,  182  111.  551,  55 

the  general  corporation  act  a  foreign  N.  E.  577,  74  A.  S.  R.  189,  64  L.R.A. 

corporation  with  powers  of  that  sort  738. 

may  take   a  devise  in   that  state  as  Also  thereunder  a  foreign  corpora* 

trustee.    24  L.R.A.  323  note.  tion  may  acquire  real  estate  in  satis^ 

See   also   Deringer   v.   Deringer,   5  faction  of  debts  to  it  under  the  same 

Houst.    (Del.)   416,  1   A.   S.  R.  150,  circumstances  that  a  domestic  corpora- 

wherein  suit  by  a  foreign  corporation  tion  can  do  so.    24  L.R.A.  323  note, 

as  administrator  was  allowed.  3.  Lancaster    v.    Amsterdam    Imp. 

2.  American,   etc..   Christian  Union  Co.,  140  N.  Y.  576,  35  N.  B.  964,  24 
V.  Yount,  101  U.  S.  352,  25  U.  S.  (L.  L.R.A,  322. 

ed.)  888;  Santa  Clara  Female  Acade-       4.  Thompson   v.   Waters,   25   Mich, 
my  V.  Sullivan,  116  HI.  375,  6  N.  E.   214, 12  Am.  Rep.  243. 
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not  require  the  grant  of  privileges  to  a  foreign  corporation  beyond  its 
charter  powers,*  it  has  been  held  that  unless  the  state  of  incorporation 
allows  a  foreign  corporation  to  take  title  to  or  to  deal  in  land  situated 
therein  it  cannot  do  so  in  another  jurisdiction.*  However,  although 
there  is  some  authority  to  the  contrary '  it  seems  that  the  fact  that  a 
foreign  corporation  is  not  shown  to  carry  on  any  business  in  the  state 
of  its  incorporation,  and  that  some  portion  of  ite  business,  as  for 
instance  the  purchase  and  operation  of  mining  lands,  can  be  carried 
on  only  in  a  foreign  state,  is  immaterial,  if  it  has,  by  the  law  of  the 
place  of  its  creation,  the  power  to  do  such  business  there,  and  that 
business  is  not  opposed  to  the  policy  of  such  state.^ 

30.  Who  May  Question  Power  to  Hold  Realty. — ^The  question 
whether  a  corporation,  having  capacity  to  purchase  and  hold  real 
estate  for  certain  defined  purposes,  or  in  certain  quantities,  has  taken 
title  to  real  estate  for  purposes  not  authorized  by  law,  or  in  excess 
of  the  quantity  permitted  by  its  charter,  concerns  only  the  state 
within  whose  limits  the  property  is  situated.*  It  cannot  be  raised 
collaterally  by  private  persons  *®  unless  there  is  something  in  the  stat- 
ute expressly  or  by  necessary  implication  authorizing,  them  to  do  so,*^ 
but  the  presumption  militates  in  favor  of  the  validity  of  such  title, 
until  it  is  assailed  in  a  direct  proceeding  instituted  by  the  sovereign 
for  that  purpose.**  Thus,  an  agent  of  a  foreign  corporation  cannot 
question  its  power  to  own  real  property,*'  nor  does  it  lie  in  the  mouth 
of  a  person  dealing  with  it  to  raise  the  question.**  Even  if  the  title 
is  acquired  in  violation  of  an  express  statutory  prohibition,  it  is  vaUd 
as  against  every  one  but  the  state,  and  the  corporation  may  hold  the 
land  subject  to  the  right  of  escheat  in  proceedings  by  the  state.**    And 

6.  See  supra,  par.  7.      ,  Oregon   Mortg.    Co.   v.   Carstens,   16 

6.  Starkweather  v.  American  Bible  Wash.  166,  47  Pac.  421,  36  L.R.A, 
Soc.,  72  111.  60,  22  Am.  Rep.  133.  841. 

Note:  24  L.R.A.  324.  11.  Fritts  v.  Palmer,  132  U.  S.  282, 

7.  Myatt  v.  Ponca  City  Land,  etc.,  10  S.  Ct.  93,  33  U.  S.  (L.  ed.)  317. 
Co.,  14  Okla.  189,  78  Pac.  186,  68  12.  Runyan  v.  Coster,  14  Pet.  122, 
L.R.A.  810.  10  U.  S.  (L.  ed.)  382;  Lancaster  v. 

8.  Missouri  Lead  Mining,  etc.,  Co.  Amsterdam  Imp.  Co.,  140  N.  Y.  676, 
V.  Reinhard,  114  Mo.  218,  21  S.  W.  36  N.  E.  964,  24  L.R.A.  322  and  note. 
488,  36  A.  S.  R.  746.  Notes:  32  L.R.A.  293;   33  L.R.A. 

Note:  24  L.R.A.  323.  (N.S.)  366  et  seq. 

See  also  supra,  par.  7.  13.  Seymour    v.    Slide,    eto.,    Gold 

9.  Fritts  V.  Palmer,  132  U.  S.  282,  Mines,  163  U.  S.  623,  14  S.  Ct.  847, 
10  S.  Ct.  93,  33  U.  S.  (L.  ed.)  317;  38  U.  S.  (L.  ed.)  807. 

American  Mortg.  Co.  of  Scotland  v.  14.  Lancaster   v.    Amsterdam   Imp. 

Tennille,  87  Ga.  28,  13  S.  B.  168,  12  Co.,  140  N.  Y.  676,  36  N.  E.  964,  24 

L.RA.  529;  Myers  v.  McGavock,  39  L.RA.    322;    Bath    Gaslight    Co.    v. 

Neb.  843,  68  N.  W.  622,  42  A.  S.  R.  Claffy,  161  N.  Y.  24,  46  N.  E.  390,  36 

627.  LJt.A.  664, 

10.  Cowell  V,  Colorado  Springs  Co.,  Note:  32  L.R.A.  295. 

100  U.  S.  56,  26  U.  S.  (L.  ed.)  647;       16.  American  Mortg.  Co.  of  Seot- 
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in  some  cases  it  has  been  held  that  a  conveyance  of  land  by  a  foreign 
corporation,  which  is  held  subject  to  escheat,  made  before  any  inqui- 
sition taken  to  escheat  the  same,  is  valid  so  as  to  prevent  the  escheat 
of  the  lands  on  account  of  the  disability  of  the  grantor.^^  To  the 
general  rule  that  no  person  except  the  state  can  raise  an  objection  that 
a  foreign  corporation  is  holding  real  estate  in  violation  of  local  stat- 
utes, there  is,  however,  a  seemingly  well  founded  exception  where 
there  is  no  controversy  as  to  title,  and  therefore  no  property  rights 
involved.  Thus,  one  seeking  damages  for  personal  injuries  from  a 
domestic  railroad  company,  which  denies  liability  on  the  ground  that 
it  had  conveyed  its  property  to  a  foreign  corporation,  may  question 
the  right  of  tibe  latter  to  take  the  title,  for  the  purpose  of  showing  that 
the  defendant  had  not  relieved  itself  from  responsibility  for  the  opera- 
tion of  the  road.*'  An  exception  to  the  general  rule  arises  also  where 
there  is  an  attempt  on  the  part  of  a  foreign  corporation  to  acquire 
title  to  property  vested  in  an  individual,  the  latter  in  such  case  being 
allowed  to  deny  such  corporation's  corporate  capacity  as  a  defense  to 
its  right  of  recovery.*®  And  where  a  statute  renders  any  conveyance 
made  in  defiance  thereof  absolutely  void,  it  has  been  held  that  there 
is  no  reason  why  an  individual  affected  by  a  foreign  corporation 
acquiring  or  holding  real  property  in  violation  of  such  a  statute  may 
not  show  that  fact,  and  take  advantage  of  it.** 

31.  Mortgages. — ^A  mortgage  to  a  foreign  corporation  is  assumed 
to  be  within  its  general  capacity,^^  and  accordingly  almost  without 
exception  the  right  of  such  a  corporation  to  take  a  mortgage  on  real 
property  when  it  is  not  prohibited  expressly  by  its  own  charter  or 
by  local  statute  from  so  doing,*  has  been  upheld,^  at  least  when  it 
takes  it  merely  as  additional  security  for  a  lawful  investment  which 
it  finds  in  danger.*  Generally,  also,  there  is  no  objection  to  a  foreign 
corporation  making  a  loan  on  mortgage  security.*     The  statutory 

land  V.  Tennille,  87  Ga.  28,  13  S.  E.  R.  1075  and  note,  33  L.R.A.{N.S.)  355 
158,  12  LJI.A.  529  and  note.  and  note. 

Note:  24  L.R.A,  330.  20.  Note:  24  L.R.A.  329. 

16.  Com.  v.  New  York,  etc.,  R.  Co.,  ^  ^-  ^°15?  ^^^KP^^  J-  ^^*l!>.^*^^ 
132  Pa.  St.  591,  19  Atl.  291.  7  L.R.A.  ^ank,  155  Mo.  95,  55  S.  W.  989,  78 

634;  Oregon  Mortg.  Co.  v.  Carstens,  ^   V   fl.              n             -  ^  t,     ^      s 

16  Wash.  165.  47  Pae.  421.  35  L.R.A.  sLi^'AJli^T^!^^  I^'d^' 

i^i   Til                  nu           1        *      Tj  4S1 ;  Ferguson  v.  Soden,  111  Mo.  208, 

17   Plummer  V   ^^^r^W '  l1^''  ?i  ^^  «.  W.  727,  33  A.  S.  R.  512;  Pionee; 

?^^'  }^L^^:  ^3  ^^^  ^-  .'  -^^^^     '  Savings,  etc.,  Co.  v.  Cannon,  96  Tenn. 

L.R.A.(N.S.)   362  and  note.  599^  35  g.  W.  386,  54  A.  S.  R.  858,  33 

18.  Myatt  v.  Ponca  City  Land,  etc.,  L.R.A.  112. 

Co.,  14  Okla.  189,  78  Pac.  185,  68  s.'  Kennedy  v.  Knight,  21  Wis.  340, 

LJI.A.  810.  94  Am.  Dec.  543. 

Note:  32  L.R.A.  296.  Note:  24  L.R.A.  328,  329. 

19.  Hanna  v.  Kelsey  Realty  Co.,  145  4.  Ferguson  v.  Soden,  111  Mo.  208, 
Wis.  276,  129  N.  W.  1080,  140  A.  S.  19  S.  W.  727,  33  A.  S.  R.  512. 
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prohibition  against  a  foreign  corporation  acquiring  or  holding  real 
property  does  not,  it  has  been  held,  prevent  such  corporation  from 
taking  a  real  estate  mortgage,^  and,  moreover,  it  has  been  ruled  that 
a  real  estate  mortgage  made  by  a  foreign  corporation  to  nonresident 
creditors  to  secure  a  bona  fide  antecedent  debt  may  be  held  valid  in 
the  state  where  the  land  is,  when  it  is  not  prohibited  by  the  statutes 
of  the  state  in  which  the  corporation  and  the  creditors  reside,  although 
the  judicial  decisions  in  that  state  hold  such  a  mortgage  to  be  an 
unlawful  preference.* 

32.  Right  to  Take  Realty  by  Devise. — In  accordance  with  the  well- 
settled  doctrine  that  a  corporation  created  in  one  state  may,  on  the 
principle  of  comity,  exercise  within  another  state  the  general  powers 
conf^red  by  its  own  charter  and  permitted  by  the  law  of  its  own  state, 
provided  the  doing  so  is  not  inconsistent  with  the  laws  or  public 
policy  of  the  other  state,'  it  is  generally  held  that  a  foreign  corporation 
may  acquire  and  hold  real  property  by  devise,  provided  its  charter 
permits  it  so  to  do  and  no  prohibition  is  found  in  the  laws  or  public 
policy  of  the  domestic  state.®  A  power  conferred  by  law  on  a  corpora- 
tion "to  acquire"  real  estate  is  broad  enough  to  enable  it  to  take  by 
devise,*  and  similarly  where  a  corporation  is  authorized  by  law  "to 
purchase"  real  estate  the  word  "purchase"  is,  in  law,  sufficiently 
comprehensive  to  include  an  acquisition  by  devise.*®  But  if  realty  is 
devised  to  a  foreign  corporation  incapable  of  acquiring  and  holding 
title  in  that  way,  it  has  been  held  that  the  courts  have  no  power  to  con- 
vert the  land  into  money  and  direct  the  payment  thereof  to  the 
devisee.**  While  the  cases  seem  to  be  unanimous  in  holding  that  the 
charter  limitations  of  a  foreign  corporation  in  respect  to  the  owner- 
ship of  land  follow  it  wherever  it  goes,^*  there  is  a  lack  of  uniformity 
as  to  the  effect  of  limitations  by  general  laws,  such  as  a  statute  of 
wills,  on  the  power  of  the  corporation  to  take  lands  outside  of  the  state. 
Thus,  in  some  cases  it  has  been  held  that,  where  a  corporation  is  pre- 
cluded by  such  statute  from  taking  a  devise  in  the  state  of  its  domicil, 
it  is  incapable  of  acquiring  title  to  real  estate,  by  devise,  outside  of 
the  stat«.*'    But  on  the  other  hand  it  appeai-s  that  a  majority  of 

5.  Note :  24  L.R. A.  329.  Am.  Dec.  481. 

6.  Nathan  v.  Lee,  162  Ind.  232,  52       9.  Santa  Clara  Female  Academy  v. 
N.  E.  987,  43  L.R.A.  820.  Sullivan,  116  111.  376,  6  N.  E.  183,  56 

7.  See  supra,  par.  4.  Am.  Rep.  776. 

8:  American,  etc.,   Christian   Union  10.  Note :  6  Ann.  Cas.  735. 

V.  Yount,  101  U.  S.  352,  25  U.  S.  (L.  11.  Starkweather  v.  American  Bible 

ed.)  888;  Iglehart  v.  Iglehart,  26  App.  Soc,  72  111.  50,  22  Am.  Rep.  133. 

Cas.  (D.  C.)  209,  6  Ann.  Cas.  732  and  12.  Notes:  24  L.R.A.  325;  6  A^n. 

note;  Santa  Clani  Female  Academy  v.  Cas.  735. 

Sullivan,  116  111.  376,  6  N.  E.  183,  66  13.  Starkweather  v.  American  Bible 

Am.  Rep.  776;  Lathrop  v.  Commercial  Soc.,  72  111.  50,  22  Am.  Rep.  133. 
Bank  of  Scioto,  8  Dana  (Ky.)  114,  33 
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decisions  have  held  that  a  prohibition  by  a  statute  of  wills  against 
a  devise  to  a  corporation  is  operative  only  to  the  extent  of  disabling 
the  corporation  from  taking  by  devise  real  estate  situated  in  that  state 
and  is  ineffectual  to  prevent  it  from  taking  such  a  devise  in  another 
state,  if  the  terms  of  its  charter  are  broad  enough  to  authorize  the 
ownership  of  lands.**  If,  however,  the  law  of  the  state  wherein  the 
realty  is  situated  excludes  foreign  corporations  from  acquiring  and 
holding  realty  by  devise,  then  of  coiirse  a  foreign  corporation  cannot 
do  so,  no  matter  what  may  be  its  powers  under  its  charter  and  under 
the  laws  of  the  state  of  its  domicil.**  On  the  principle  that  if  the  aid 
of  the  court  is  necessary  to  enable  a  foreign  corporation  to  obtain 
possession  of  property,  its  inability  to  take  the  property  will  be 
decreed,**  it  seems  that  an  heir  or  other  person  interested  in  a  will 
may  question  the  right  of  a  foreign  corporation  to  take  land  devised 
to  it.*'  The  question  whether  or  not  property  given  exceeds  the  per- 
mitted amount  cannot,  however,  be  raised  collaterally  on  a  proceeding 
to  test  the  validity  of  a  devise,  but  its  power  to  hold  can  only  be  ques- 
tioned by  the  state.*® 

33.  Exercise  of  Eminent  Domain. — ^The  right  of  a  foreign  corpo- 
ration to  exercise  the  power  of  eminent  domain  is  not  implied.*®  But 
a  legislature  may  give  the  power  to  a  foreign  corporation,  if  there  is 
no  constitutional  provision  forbidding  it  so  to  do,**^  and  general  lan- 
guage may  be  sufficient  to  confer  it.* 

34.  Statutory  Prohibitions. — ^In  many  states  there  are  constitu- 
tional or  statutory  prohibitions  or  restrictions  against  a  foreign  cor- 

14.  Notes:  24  L.R.A.  325;  6  Ann.  mission  Co.  v.  Spratt,  35  Mont.  108, 
Cas.  736.  88   Pac.   773j  10   Ann.   Cas.  1055,   8 

15.  United  States  v.  Fox,  94  U.  S.  L.R.A.(N.S.)  567;  Com.  v.  New  York, 
315,  24  U.  S.  (L.  ed.)  192;  American,  etc.,  R.  Co.,  129  Pa.  St.  463,  18  Atl. 
etc.,  Christian  Union  v.  Yount,  101  U.  412,  15  A.  S.  R.  724. 

S.  352,  25  U.  S.  (L.  ed.)  888.  Note:  24  L.R.A.  327,  328. 

Notes:  94  Am.  Dec.  386;  24  L.R.A.  20.  Plummer  v.  Chesapeake,  etc.,  R. 

324,  325;  6  Ann.  Cas.  735.  Co.,  143  Ky.  102,  136  S.  W.  162,  33 

16.  See  supra,  par.  30.  L.R.A.  (N.S.)    362;  Myers  v.  McGav- 

17.  Notes :  32  L.R.A.  297 ;  33  L.R.A.  ock,  39  Neb.  843,  58  N.  W.  522,  42 
(IJ.S.)  360.  A.  S.  R.  627;  New  York,  etc.,  R.  Co. 

18.  Jones  v.  Habersham,  107  U.  S.  v.  Welsh,  143  N.  Y.  411,  38  N.  E.  378, 
174,  2  S.  Ct.  336,  27  U.  S.   (L.  ed.)  42  A.  S.  R.  734. 

401 ;  Hanson  v.  Little  Sisters  of  the  1.  San  Antonio,  etc.,  R.  Co.  v.  South- 
Poor,  79  Md.  434,  32  Atl.  1052,  32  western  Telegraph,  etc.,  Co.,  93  Tex. 
L.R.A.  293  and  note.  But  see  contra  313,  55  S.  W.  117,  77  A.  S.  R.  884,  49 
In  re  Fiske,  111  N.  Y.  66,  19  N.  E.  L.R.A.  459;  Pittsburg  Hydro-Electric 
233,  2  L.R.A.  387.  Co.  v.  Listen,  70  W.  Va.  83,  73  S.  E. 

19.  Chestatee  Pyrites  Co.  v.  Caven-  86,  40  L.R.A.(N.S.)  602;  Carnegie 
ders  Creek  Gold  Min.  Co.,  119  Ga.  354,  Natural  Gas  Co.  v.  Swiger,  72  W.  Va. 

46  S.  E.  422,  100  A.  S.  R.  174  and  557,  79  S.  E.  3,  46  LJl.A.(N.S.)  1073. 
note;  Southern  Illinois,  etc.,  Bridge  See  EkinBnt  Domain,  vol.  10,  p.  195^ 
Co.  V.  Stone,  174  Mo.  1,  73  S.  W.  453,  196. 

63  L.R.A.  301;  Helena  Power  Trans- 
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poration  holding  realty.  However,  it  has  been  held  that  a  foreign 
corporation  owning  all  the  stock  of  a  domestic  corporation,  where  the 
statutes  allow  its  stock  to  be  held  by  other  corporations,  does  not 
thereby  "acquire  or  hold"  the  real  estate  of  the  domestic  corporation  so 
as  to  violate  a  statute  against  acquiring  or  holding  real  estate  "directly 
in  the  corporate  name,  or  by  or  through  any  trustee,  or  other  device 
whatsoever,  unless  especially  authorized,"  under  penalty  of  escheat.* 
One  of  the  most  usual  statutory  limitations  is  one  permitting  foreign 
corporations  to  hold  only  such  real  property  as  is  necessary  for  the 
transaction  of  their  business  therein.^  Under  such  a  statute  a  foreign 
corporation  can  lawfully  take  a  lease  of  property  for  an  office,  while  a 
foreign  corporation  engaged  in  transportation  has  the  right  to  occupy 
and  hold  as  lessee,  or  otherwise,  such  property  as  is  necessary  or  con- 
venient for  the  transaction  of  such  business.*  A  statute  conferring 
on  a  corporation  a  limited  privilege  of  taking  and  holding  property 
in  the  state  does  not,  however,  relieve  it  from  a  legacy  duty.* 

35.  Rights  Respecting  Personalty. — There  are  certain  well-recog- 
nized distinctions  between  personal  and  real  property  in  respect  to  the 
laws  by  which  they  are  to  be  governed  which  makes  the  question  as 
to  the  right  of  a  foreign  corporation  to  take,  hold  and  convey  the 
former  in  another  jurisdiction  by  no  means  as  complicated  as  is  that 
respecting  its  right  to-  acquire  realty.  Thus,  while  real  estate,  in  every 
thing  which  pertains  to  the  mode  and  validity  of  conveyance  and 
transfer  depends  on  the  law  of  the  place  in  which  it  is  situated  per- 
sonal property  generally  follows  the  person  of  the  owner,  or  in  other 
words,  the  right  to  and  the  mode  of  acquiring  and  disposing  of 
personal  property  are  generally  to  be  governed  by  the  law  of  the 
domicil  of  the  owner.*  And,  where  foreign  corporations  are  con- 
cerned, this  principle  is  recognized  practically  without  exception,' 
although  it  would  be  entirely  competent  for  each  distinct  sovereignty 
to  adopt,  in  this  respect,  the  same  rule  as  to  both  kinds  of  property 
within  its  limits,  if  it  thought  fit  to  do  so ;  and  it  must  be  admitted  that 
it  is  by  comity  only  that  personal  property  in  one  state  or  country 
is  allowed  to  be  governed  by  the  laws  of  another.*    In  accordance  with 

2.  Con?.  V.  New  York,  etc.,  R.  Co.,  (Mass.)  146,  35  Am.  Dec.  312;  Hcaly 
132  Pa.  St.  591,  19  Atl.  291,  7  L.R.A.  v.  Reed,  153  Mass.  197,  26  N.  E.  404, 
634.  10  L.R.A.  766;  In  re  Huss,  126  N.  Y. 

3.  See  Carroll  v.  East  St.  Louis,  67  537,  27  N.  E.  784,  12  L.R.A.  620; 
HI.  568, 16  Am.  Rep.  632;  In  re  Prime,  General  Assembly  of  Presbyterian 
136  N.  Y.  347,  32  N.  B.  1091,  18  Church  v.  Guthrie,  86  Va.  125,  10  S. 
L.R.A.  713.  E.  318,  6  L.R.A.  321. 

4.  Note:  24  L.R.A.  322.  Note:  24  L.R.A.  291,  326,  326. 

6.  In  re  Prime,  136  N.  Y.  347,  32  8.  Thompson  v.  Waters,  26  Mich. 
N.  B.  1091,  18  L.R.A.  713.  214,  12  Am.  Rep.  243.    And  see  Fowl- 

6.  See  CONPUCT  of  Laws,  vol.  5,  er  v.  Bell,  90  Tex.  150,  37  S.  W.  1068, 
p.  924  et  seq.  59  A.  S.  R.  789,  39  L.R.A.  254,  where- 

7.  Burbank   v.    Whitney,    24   Pick,  in  it  is  held  t^at  the  validity  of  a 

p.  C.  L.  Vol.  Xil.— 4.  49 
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the  principle  that  the  accumulation  of  personal  property  in  the  hands 
of  a  foreign  corporation  is  a  matter  to  be  regulated  by  each  state  for 
itself,  *it  has  been  held  that  a  constitutional  provision  prohibiting  a 
devise  for  a  religious  sect  without  leave  of  the  legislature  has  no 
extraterritorial  efiPect;  and  will  consequently  not  prevent  a  foreign 
corporation  from  taking  personal  property  by  will  in  the  jurisdiction.* 
Similarly,  a  simple  bequest  of  money  to  be  paid  to  a  foreign  corpo- 
ration has  been  held  to  be  valid,^^  even  if  the  law  of  the  state  where 
the  will  is  made  forbids  the  execution  of  such  a  trust  as  that  for 
which  the  corporation  is  created,*^  if  the  laws  of  the  domicil  permit.^* 
And  even  if  a  statute  of  the  domicil  of  a  foreign  corporation  forbids 
a  testator  to  give  more  than  half  of  his  estate  to  religious  corporations, 
if  it  is  not  an  act  relating  primarily  to  corporations  but  is  designed 
for  the  protection  or  benefit  of  persons  interested  in  the  estates  of 
inhabitants  of  that  state,  it  has  been  held  not  to  apply  to  a  gift  to  such 
a  corporation  of  that  state  by  a  will  executed  by  a  nonresident  in  his 
own  state.^'  A  foreign  corporation  may  hold  stock  in  a  domestic 
corporation  under  a  statute  which  authorizes  any  corporation  to  hold 
the  stock  of  corporations  of  the  state.*** 

V.  Constitutional  and  Statutory  Restrictions 

In  General 

36.  General  Power  of  State  to  Restrict  Foreign  Corporation's 
Activities. — The  comity  ordinarily  extended  by  one  state  to  the  corpo- 
rate creatures  of  another**  is  accompanied  by  no  legal  sanction. 
Accordingly,  provided  it  does  not  conflict  with  the  exclusive  powers  of 
Congress,*^  a  state  can  impose  on  foreign  corporations  seeking  to  trans- 
chattel  mortgage  executed  by  an  in-  26  N.  E.  404, 10  L.B.A.  766. 
solvent  foreign  corporation  in  the  state  Note :  24  L.R.A.  325. 
■which  created  it,  to  secure  a  creditor  13a.  Hyams  v.  Old  Dominion  Co., 
residing  in  that  state,  must  be  deter-  113  Me.  294,  93  Atl.  747,  L.R.A. 
.  mined  by  the  laws  of  the  state  in  which  1915D  1128  and  note.  As  to*  the 
the  property  is  situated.  power  generally  of  one  corporation  jto 

9.  Note :  24  L.R.A.  325.  hold  the  stock  of  another  corporation, 

10.  Duke  of  Richmond  v.  Milne,  17  see  Corporations,  vol.  7,  p.  552  et  seq. 
La.  312,  36  Am.  Dec.  613;  Burbank       14.  See  supra,  par.  4. 

V.  Whitney,  24  Pick.  (Mass.)  146,  36  16.  Lafayette  Ins.  Co.  v.  French,  18 

Am.  Dec.  312.  How.  404,  16  U.  S.  (L.  ed.)  451;  Le- 

Note:  24  L.R.A.  291.  high  Portland  Cement  Co.  v.  McLean, 

11.  General  Assembly  of  Presbyte-  245  111.  326,  92  N,  E.  248,  137  A.  S. 
rian  Church  v,  Guthrie.  86  Va.  125, 10  R.  322 ;  Cook  v.  Howland.  74  Vt.  393, 
S.  E.  318,  6  L.R.A.  321.  52  Atl.  973,  93  A.  S.  R.  912,  69  L.R.A. 

12.  In  re  Huss,  126  N.  Y.  537,  27  338. 

N.  E.  784, 12  L.R. A.  620.  Note :  40  A.  S.  R.  916. 

13.  Healy  y.  Reed,  153  Mass.  197, 
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act  business  therein  such  terms  and  conditions  as  it  may  deem  proper 
or  it  can  wholly  exclude  them,^®  and  if  it  so  acts  the  motive  for  their 

16.  Doyle  v.   Continental  Ins.   Co.,  116   A.    S.   R.   179,   9    L.RA.(N.S.) 

94  U.  S.  535,  24  U.  S.  (L.  ed.)  148;  1240;  Reyer  v.  Odd  Fellows'  Frater- 

St.  Clair  v.  Cox,  106  U.  S.  350,  1  S.  nal  Ace.  Ass'n,  157  Mass.  367,  32  N. 

Ct.  354,  27  U.  S.  (L.  ed.)  222;  Phila-  E.  469,  34  A.  S.  R.  288;  Shannon  v. 

delphia  Fire  Ass'n  v.  New  York,  119  Georgia  State  Building,  etc.,  Ass'n,  78 

U.  S.  110,  7  S.  Ct.  108,  30  U.  S.  (L.  Miss.  955,  30  So.  51,  84  A.  S.  R.  657, 

ed.)  342;  Pembina  Consolidated  Silver  57  L.R.A.  800;  Southern  Electric  Se- 

Mining,  etc.,  Co.  v.  Pennsylvania,  125  curities  Co.  v.  State,  91  Miss.  195.  44 

U.  S.  181,  8  S.  Ct.  737,  31  U.  S.  (L.  So.  785,  124  A.  S.  R.  638;  Stat4  v. 

ed.)  650;  Horn  Silver  Min.  Co.  v.  New  Louisville,  etc.,  R.  Co.,  97  Miss.  35,  51 

York,  143  U.  S.  305,  12  S.  Ct.  403,  36  So.  918,  53  So.  454,  Ann.  Cas.  1912C 

U.  S.   (L.  ed.)   164;  Ashley  v.  Ryan,  1150  and  note;  Daggs  v.  Orient  Ins. 

153  U.  S.  436,  14  S.  Ct,  865,  38  U.  S.  Co.,  136  Mo.  382,  38   S.  W.   85,  58 

(L.  ed.)   773;  Waters-Pierce  Oil  Co.  A.  S.  R.  638  and  note,  35  L.R.A.  227; 

V.  Texas,  177  U.  S.  28,  20  S.  Ct.  518,  Cravens  v.  New  York  Life  Ins.  Co., 

44  U.  S.  (L.  ed.)  657;  Falls  v.  United  148  Mo.  583,  50  S.  W.  519,  71  A.  S. 

States  Savings,  etc.,  Co.,  97  Ala.  417,  R.   628,  53  L.R.A.   305;   Union   Nat. 

13  So.  25,  38  A.  S.  R.  194,  24  L.R.A.  Bank  v.  State  Nat.  Bank,  155  Mo.  95, 
174;  Noble  v.  Mitchell,  100  Ala.  619,  55  S,  W.  989,  78  A.  S.  R.  560;  North- 

14  So.  581,  25  L.R.A.  238;  Sullivan  western  Mut  Life  Ins.  Co.  v.  Lewis, 
V.  SuUivan  Timber  Co.,  103  Ala.  371,  etc.,  County,  28  Mont.  484,  72  Pac. 

15  So.  941,  25  L.RA.  643;  Colorado  982,  98  A.  S.  R.  572  and  note;  Boston 
Iron-Works  v.  Sierra  Grande  Min.  Co.,  Ice  Co.  v.  Boston,  etc.,  R.,  77  N.  H. 
15  Colo.  499,  25  Pac.  326,  22  A.  S.  R.  6,  86  Atl.  356,  Ann.  Cas.  1914A  1090, 
433;  International  Trust  Co.  V.  A.  Les-  45  L.R.A.(N.S.)  835;  Erie  R.  Co.  v. 
chen,  etc..  Rope  Co.,  41  Colo.  299,  92  State,  31  N.  J.  L.  531,  86  Am.  Dec. 
Pac.  727,  14  Ann.  Cas.  861;  Taylor  226 ;  Demarest  v.  Flack,  128  N.  Y.  205, 
V.  Branham,  36  Fla.  297,  17  So.  552,  28  N.  E.  645,  13  L.R.A.  854;  People 
48  A.  S.  R.  249,  39  L.R.A.  362;  Ducat  v.  Wemple,  131  N.  Y.  64,  29  N.  E. 
V.  Chicago,  48  111.  172,  95  Am.  Dec.  1002,  27  A.  S.  R.  542;  Vanderpoel  v. 
529;  Cincinnati  Mut.  Health  Assur.  Gorman,  140  N.  Y.  563,  35  N.  E.  932, 
Co.  V.  Rosenthal,  55  lU.  85,  8  Am.  37  A.  S.  R.  601,  24  L.R.A.  548;  Anglo- 
Rep.  626;  In  re  Speed,  216  111.  23,  74  American  Provision  Co.  v.  Davis  Pro- 
N,  E.  809,  108  A.  S.  R.  189;  Scottish  nsion  Co..  109  N.  Y.  506,  62  N.  E.  587, 
Union,  etc.,  Ins.  Co.  of  Edinburgh,  etc.  88  A.  S.  R.  608  and  note;  Woodward 
v.  Herriott,  109  la.  606,  80  N.  W.  665,  v.  Mutual  Reserve  Life  Ins.  Co.,  178 
77  A.  S.  R.  548;  State  v.  Haun,  61  N.  Y.  485,  71  N.  E.  10,  102  A.  S.  R. 
Kan.  146,  59  Pac.  340,  47  L.R.A.  369;  519  and  note;  Williams  v.  Mutual  Rc- 
Phoenix  Ins.  Co.  v.  Com.,  5  Bush  serve  Fund  Life  Ass'n,  145  N.  C.  128, 
(Ky.)  68,  96  Am.  Dec.  331  and  note;  58  S.  E.  802, 13  Ann.  Cas.  51;  Thorne 
Prewitt  V.  Security  Life  Ins.  Co.,  119  v.  Travellers'  Ins.  Co.,  80  Pa.  St.  15, 
Ky.  321,  83  S,  W.  611,  84  S.  W.  62^7,  21  Am.  Rep.  89;  Com.  v.  New  York, 
115  A.  S.  R.  264, 1  L.R.A.(N.S.)  1019,  etc.,  R.  Co.,  129  Pa.  St.  463,  18  Atl. 
affirmed  in  202  U.  S.  246,  26  S.  Ct  412,  15  A.  S.  R.  724;  Garratt  Ford 
619,  50  U.  S.  (L,  ed.)  1013;  State  v.  Co.  v.  Vermont  Mfg.  Co.,  20  R.  I.  187, 
North  American  Land,  etc.,  Co.,  106  37  Atl.  948,  78  A.  S.  R.  852,  38  L.R.A. 
La.  621,  31  So.  172,  87  A.  S.  R.  309  545;  Frink  v.  National  Mut.  Fire  Ins. 
and  note;  State  v.  Hammond  Packing  Co.,  90  S.  C.  544,  74  S.  E.  33,  Ann. 
Co.,  110  La.  180,  34  So.  368,  98  A.  Cas.  1913D  221 ;  Dugger  v.  Mechanics', 
S.  R.  459 ;  Metropolitan  Life  Ins.  Co.  etc.,  Ins.  Co.,  95  Tenn.  245,  32  S.  W. 
of  New  York  v.  Assessors  of  Parish  5,  28  L.R.A.  796;  Connecticut  Mut, 
of  Orleans,  115  La.  698,  39  So.  646,  Life  Ins.  Co.,  v.  Spratley,  99  Tenn, 
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exclusion  is  immaterial.^'  If  it  imposes  terms  they  may  be  reasonable 
or  unreasonable.^®  It  may  discriminate  between  its  own  corporations 
and  those  of  other  states,^*  or  it  may  discriminate  between  kinds  of 
foreign  corporations,  as  for  instance  by  imposing  greater  burdens  on 
foreign  railroad,  banking,*®  or  insurance  companies,*  and  building 
and  loan  associations,*  than  it  does  on  general  manufacturing,  mer- 

322,  42  S.  W;  145,  44  L.R.A.  442;  New  York  Life  Ins.  Co.,  148  Mo.  583, 

State  V.  Schlitz  Brewing  Co.,  104  Tenn.  50  S.  W,  519,  71  A.  S.  R.  628,  53 

715,  59  S.  W.  1033,  78  A.  S.  R.  941;  L.R.A.  305;  Northwestern  Mnt.  Life 

Floyd  V.  National  Loan,  etc.,  Co.,  49  Ins.  Co.  v.  Lewis,  etc.,  County,  28  Mont. 

W.  Va.  327,  38  S.  E.  653,  87  A.  S.  484,  72  Pac.  982,  98  A.  S.  R.  572; 

R.  805  and  note,  54  L.R.A.  536;  State  Commonwealth  Mut.  Fire  Ins.  Co,  v. 

V.  Root,  83  Wis.  667,  54  N.  W.  33,  19  Hayden,  60  Neb.  636,  83  N.  W.  922, 

L.R.A.  271;  Larson  v.  Aultman,  etc.,  83  A.  S.  R.  545,  reversed  on  another 

Co.,  86  Wis.  281,  56  N.  W.  915,  39  A.  point  on  rehearing  in  61  Neb.  454,  85 

8.  R.  893;  Seamans  v.  Knapp-Stout,  N.    W.    443;    People    v.    Fire   Ass'n 

etc.,  Co.,  89  Wis.  171,  61  N.  W.  757,  46  of  Philadelphia,  92  N.  Y.  411,  44  Am. 

A.  S.  R.  825,  27  L.R.A.  362.  Rep.   380;    State   v.   Western   Union 

Notes :  85  A.  S.  R.  913 ;  98  A.  S.  R.  Mut.  Life  Ins.  Co.,  47  Ohio  St.  167, 

586;  8  L.R.A.  236;  9  L.R.A.  601;  13  24  N.  E.  392,  8  L.R.A.  129  and  note; 

L.R.A.  584;  70  L.R.A.  520  et  seq.  Com.  v.  Biddle,  139  Pa.  St.  605,  21 

17.  Note:  95  Am.  Dec.  537.  Atl.   134,   11   L.R.A.   561;    Swing   v. 

18.  Daggs  V.  Orient  Ins.  Co.,  136  Munson,  191  Pa.  St.  582,  43  Atl.  342, 
Mo.  382,  38  S.  W.  85,  58  A.  S.  R.  638,  71  A.  S.  R.  772,  58  L.R.A.  223;  Cook 
35  L.R.A.  227.  v.  Rowland,  74  Vt.  393,  52  Atl.  973,    . 

19.  Ducat  V.  Chicago,  10  Wall.  410,  93  A.  S.  R.  912,  59  L.R.A.  338;  Morse 
19  U.  S.  (L.  ed.)  972;  Shannon  v.  v.  Home  Ins,  Co.  of  New  York  City, 
Georgia  State  Building,  etc.,  Ass'n,  78  30  Wis.  496,  11  Am.  Rep.  580,  re- 
Miss.  955,  30  So.  51,  84  A.  S.  R.  657,  versed  on  another  point  in  20  Wall. 
57  L.R.A.  800.  445,  22  U.  S.  (L.  ed.)  365;  State  v. 

Notes:  95  Am.  Dec.  538;  25  A.  S.R.  Doyle,   40    Wis.   175,    22    Am.    Rep. 

873.  692;   State  v.  Root,  83  Wis.  667,  54 

20.  Pacific  Bldg.  Co.  V.  Hill,  40  Ore.  N.  W.  33,  19  L.R.A.  271;  Rose  v. 
280,  67  Pac.  103,  91  A.  S.  R.  477,  56  Kimberly,  etc.,  Co.,  89  Wis.  545,  62 
L.R.A.  163.  N.  W.  526,  46  A.  S.  R.  855,  27  L.R.A. 

1.  Lafayette  Ins.  Co.  v.  French,  18  556;  Travelers'  Ins.  Co.  of  Hartford 

How.   404,  15  U.   S.    (L.   ed.)    451;  v.  Fricke,  99  Wis.  367,  74  N,  W.  372, 

Hooper  v.  California,  155  U.  S.  648,  78  N.  W.  407,  41  L.R.A.  557. 
15  S.  Ct.  207,  39  U.  S.  (L.  ed.)  297;       Note:  78  A.  S.  R.  250. 
Noble  V.  Mitchell,  100  Ala.  519, 14  So.       A  statute  prohibiting  the  agent  of 

581,  25  L.R.A.  238;  Fawcett  v.  Su-  any  foreign  insurance  company  from 

preme  Setting,  etc.,  64  Conn.  170,  29  transacting    any    insui^nce    business 

Atl.    614,'  24    L.R,A.    815;    State   v.  without  first  procuring  a  certificate  of 

Phipps,  50  Kan.  609,  31  Pac.  1097,  34  authority  from  the  auditor,  does  not, 

A.  S.  R.  152  and  note,  18  L.R.A.  657;  however,  prohibit  the  transaction  with- 

Prewitt  V.  Security  Life  Ins.  Co.,  119  in  the  state  by  a  foreign  insurance 

Ky.  321,  83  S.  W.  611,  84  S.  W.  527,  company  of  business  generally  not  in 

115  A.  S.  R.  264, 1  L.R.A.(N.S.)  1019,  the  line  of  insurance  business.    Boul- 

affirmed  by  202  U.  S.  246,  26  S.  Ct.  ware  v.  Davis,  90  Ala.  207,  8  So.  84,  9 

619,  50  U.  S.  (L.  ed.)  1013;  Condon  L.R.A.  601  and  note. 
V.  Mutual  Reserve  Fund  life  Ass'n,       2.  McMurray  v.   Sidwell,  165  Ind. 

89  Md.  99,  42  Atl.  944,  73  A.  S.  R.  560,    58    N.    E.    722,    80    A.    S.    R. 

169,    44     L.R.A.     149;     Cravens    v.  255;  Shannon  v.  Georgia  State  Build- 

52 


12  R.  C.  L.  FOREIGN  CORPORATIONS  (  37 

cantile  or  busiaess  corporatioDS.  Also>  it  seems  that  the  right  to 
exclude  foreign  corporations,  and  to  regulate  the  terms  on  which  they 
may  enter  a  state,  implies  the  right  to  revoke  or  change  these  terms 
at  any  time,  or  in  any  manner,  after  entry.  The  revocation  of  permis- 
sion given  to  a  foreign  corporation  to  do  business  within  the  state  is 
not  the  infliction  of  a  penalty,  nor  the  deprivation  of  a  right.  It  is 
merely  the  cancelation  of  a  license,  and  a  mere  license  by  a  state  is 
always  revocable.*  This  general  power  to  revoke  permission  to  a 
foreign  corporation  to  do  business  within  a  state  can,  however,  some- 
times be  restrained,  if  there  is  an  explicit  contract  on  good  considera- 
tion to  that  effect.* 

37.  Limitations  on  General  Power  to  Restrict — ^The  only  limita- 
tion on  this  power  of  the  state  to  exclude  a  foreign  corporation  from 
doing  business  within  its  limits,  or  to  exact  conditions  for  allowing 
the  corporation  to  do  business,  arises  where  the  corporation  is  in  the 
employ  of  the  federal  government,  or  where  its  business  is  strictly  com- 
merce, interstate  or  foreign.^     As  against  all  foreign  corporations 

ing,  etc.,  Ass'n,  78  Miss.  955,  30  So.  solidated    Silver    Min.,    etc.,    Co.    v. 

51,  84  A.  S.  R.  657,  57  L.R.A.  800;  Pennsylvania,  126  U.  S.  181,  8  S.  Ct. 

Washington  Nat.  Building,  etc.,  Ass'n  737,  31  U.  S.  (L.  ed.)  650;  Norfolk, 

V.  Stanley,  38  Ore.  319,  63  Pac.  489,  etc.,  R.  Co.  v.  Pennsylvania,  136  U.  S. 

84  A.  S.  R.  793,  58  L.R.A.  816;  Lewis  114,  10  S.  Ct.  958,  34  U.  S.  (L.  ed.) 

V.  American  Savings,  etc.,  Ass'n,  98  394;  Crutcher  v.  Kentucky,  141  U.  S. 

Wis.  203,  73  N.  W.  793,  39  L.R.A.  47,  U  S.  Ct.  851,  35  U.  S.  (L.  ed.) 

559.  649;  Hooper  v.  California,  155  U.  S. 

8.  Doyle  v.  Continental  Ins.  Co.,  94  648,  15  S.  Ct  207,  39  U.  S.  (L.  ed.) 

U.  S.  535,  24     U.  S.   (L.  ed.)   148;  297;   International  Text-Book   Co.   v. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Sprat-  Pigg,  217  U.  S.  91,  30  S.  Ct.  481,  54 

ley,  172  U.  S.  602,  10  S.  Ct.  308,  43  U.  S.  (L.  ed.)  678, 18  Ann.  Cas.  1103, 

U.  S.  (L.  ed.)  569;  Security  Mut.  Life  27  L.RJL.(N.S.)  493;  Buck  Stove,  etc., 

Ins.  Co.  V.  Perwitt,  202  U.  S.  246,  26  Co.  v.  Vickers,  226  U.  S.  205,  33  S.  a. 

S.  Ct.  619,  50  U.  S.   (L.  ed.)   1013,  41,  57  U.  S.  (L.  ed.)  189;  American 

6  Ann.  Cas.  317;  Hammond  Packing  Union  Tel.  Co.  v.  Western  Union  Td. 

Co.  V.  Arkansas,  212  U.  S.  322,  29  S.  Co.,  67  Ak.  26,  42  Am.  Eep.  90;  Gunn 

Ct.  370,  53  U.  S.  (L.  ed.)  530, 15  Ann.  v.  White  Sewing  Mach.  Co.,  57  Ark. 

Cas.  645 ;  Scottish  Union  etc.,  Ins.  Co.  24,  20  S.  W.  591,  38  A.  S.  R.  223,  18 

of  Edinburgh,  etc.  v.  Herriott,  109  la.  L.R.A.  206;  International  Trust  Co.  v. 

606,  80  N.  W.  665,  77  A.  S.  R.  548;  A.  Leschen,  etc.,  Rope  Co.,  41  Colo. 

Daggs  V.  Orient  Ins.  Co.,  136  Mo.  382,  299,  92  Pac.  727,  14  Ann.  Cas.  861 ; 

38  S.  W.  85,  58  A.  S.  R.  638,  35  L.R.A.  Lehigh  Portland  Cement  Co.  v.  Me- 

227;  Stdie  v.  Standard  Oil  Co.,  61  Neb.  Lean,  245  111.  326,  92  N.  E.  248,  137 

28,  84  N.  W.  413,  82  A.  S.  R.  449  A.  S.  R.  322  and  note;  Scottish  Un- 

and  note.  ion,   etc.,    Ins.    Co.   v.    Herriott,   109 

Notes:  96  Am.  Dec.  341;  13  L.R.A.  la.  606,  80  N.  W.  665,  77  A.  S.  R. 

584.  548;   Coit  v.  Sutton,  102  Mich.  324, 

4.  See  infra,  par.  43.  60  N.  W.  690,  25  L.R.A.  819;  State 

5.  The  Pensacola  Tel.  Co.  v.  West-  v.  Louisville,  etc.,  R.  Co.,  97  Miss, 
em  Union  Tel.  Co.,  96  U.  S.  1,  24  U.  35,  51  So.  918,  53  So.  454,  Ann. 
S.  (L.  ed.)  708;  Cooper  Mfg.  Co.  v.  Cas.  1912C  1150;  People  v.  Wemple, 
Ferguson,  113  U.  S.  727,  5  S,  Ct.  739,  131  N.  Y.  64,  29  N.  E.  1002,  27 
28  U.  S.  (L.  ed.)  1137;  Pembina  Con-  A.  S.  R.  542;  Mearshon  v.  Pottsvillo 
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engaged  in  such  commerce,  a  state  can  pass  no  prohibitory  law,  con- 
stitutional or  statutory,  without  impinging  on  the  commercial  clause 
of  the  constitution  of  the  United  States.*  On  the  other  hand  a  state 
has  unquestionably  the  power  to  impose  reasonable  terms  on  the  right 
of  a  foreign  corporation  to  carry  on  intrastate  commerce,  even  though 
such  corporation  may  be  also  engaged  in  interstate  commerce.'  And 
even  with  respect  to  interstate  business  it  is  subject  to  the  control  of 
the  state  in  the  exercise  of  the  police  power,  and  as  to  its  property 
in4;erests  to  the  taxing  power.®  In  all  such  cases  the  issue  narrows  to 
the  question  whether  the  statute  under  consideration  represents  an 
attempt  on  the  part  of  the  state  to  regulate  interstate  commerce  and  to 
impose  a  burden  on  corporations  doing  an  interstate  business,  or 
whether  it  merely  imposes  terms  and  conditions  on  which  a  foreign 
corporation  may  do  intrastate  business.'  Thus,  a  state  cannot  require 
a  foreign  steamboat  company  engaged  in  interstate  commerce  to  main- 
tain an  agency  and  place  of  business  within  its  limits  as  a  condition 
of  being  permitted  to  touch  at  ports  within  the  state. ^®  But  requiring 
foreign  corporations  to  become  domesticated  before  they  shall  be  per- 
mitted to  own  or  operate  railroads  in  the  state  does  not  unconstitution- 

Lumber  Co.,  187  Pa.  St.  12,  40  Atl.  469,  102  N.  W.  888,  109  A.  S.  R.  961. 
1019,  67  A.  S.  R.  560  and  note;  Flint,  7.  Osborne  v.  Florida,  164  U.  S.  650, 
etc.,  Mfg.  Co.  V.  McDonald,  21  S.  D.  17  S.  Ct.  214,  41  U.  S.  (L.  ed.)  586; 
526,  114  N.  W.  684,  130  A.  S.  R.  Pullman  Co.  v.  Adams,  189  U.  S.  420, 
735,  14  L.R.A.(N.S)  673;  Floyd  v.  23  S.  Ct.  494,  47  U.  S.  (L.  ed.)  877; 
National  Loan*,  etc.,  Co.,  49  W.  Va.  Allen  v.  Pullman's  Palace  Car  Co.,  191 
327,  38  S.  E.  653,  87  A.  S.  R.  805,  54  U.  S.  171,  24  S.  Ct.  39  48  U.  S.  (L.  ed.) 
L.R.A.  536;  Lewis  v,  American  Sav.,  134;  American  Union  Tel.  Co.  v,  West- 
etc,  Assoc,  98  Wis.  203,  73  N.  W.  em  Union  Tel.  Co.,  67  Ala.  26,  42  Am. 
793,  39  L.R.A.  559;   Greek- American  Rep.   90. 

Sponge  Co.  v.  Richardson  Drug  Co.,  8.  Reagan  v.  Mercantile  Trust  Co., 
124  Wis.  469,  102  N.  W.  888,  109  A.  154  U.  S.  413,  14  S.  Ct.  1060,  38 
S.  R.  961;  United  States  Gypsum  Co.  U.  S.  (L.  ed.)  1028;  Smyth  v.  Ames, 
V.  Gleason,  135  Wis.  539,  116  N.  W.  169  U.  S.  466,  18  S.  Ct.  418,  42  U.  S. 
238,   17   L.R.A.(N.S.)    906.  (L.  ed.)  819;  Com.  v.  Smith,  92  Ky. 

Notes:  15  A.  S.  R.  729;  27  A.  S.  R.  38,  17  S.  W.  187,  36  A.  S.  R.  578; 
564;  24  L.R.A.  311;  60  L.R.A.  677  McGuire  v.  Chicago,  etc.,  R.  Co.,  131 
et  seq.  la.   340,   108  N.  W.   902,  33  L.R.A. 

6.  Kirven  v.Virginia-CarolmaChem-  (N.S.)  706;  Postal  Telegraph- Cable 
ical  Co.,  145  Fed.  288,  7  Ann.  Cas.  Co.  v.  Adams,  71  Miss.  555,  14  So.  36, 
219;  International  Trust  Co.  v.  A.  42  A.  S.  R.  476;  Humphreys  V.  State, 
Leschen,  etc..  Rope  Co.,  41'  Colo.  299,  70  Ohio  St.  67,  70  N.  E.  957,  101  A. 
92  Pac.  727,  14  Ann.  Cas.  861;  Cort  S.  R.  888,  1  Ann.  Cas.  233,  65  L.R.A. 
V.  Sutton,  102  Mich.  324,  60  N.  W.  776.  See  also  Commerce,  vol.  5,  pp. 
690,  25  L.R.A.  819;  McNaughton  Co.   702,  789. 

V.  McGiri,  20  Mont.  124,  49  Pac.  651,       9.  Western  Union  Tel.  Co.  v.  State,   . 
83   A.    S.    R.    610;    38    L.R.A.    367;  82  Ark.  309,  101  S.  W.  748,  12  Ann. 
Mearshon    v.    Pottsville   Lumber    Co.,  Cas.  82. 

187  Pa.  St.  12,  40  Atl.  1019,  67  A.  10.  Rvman  Steamboat  Line  v.  Com., 
S.  R.  560;  Greek-American  Sponge  125  Ky.  253,  101  S.  W.  403,  10  LR.A. 
Co.  V.  Richardson  Drug  Co.,  124  Wis.    (N.  S.)  1187. 
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ally  interfere  with  interstate  commerce.^*  It  has  also  been  held  that 
a  state  statute  requiring  foreign  corporations  as  a  condition  precedent 
to  the  transaction  of  their  business  in  any  county  of  the  state,  to 
deposit  in  the  office  of  the  county  clerk  a  power  of  attorney  authoriz- 
ing their  agents  to  transact  business  for  them  and  the  service  of  process 
on  said  corporations  by  service  on  such  agents  does  not  apply  to  corpo- 
rations engaged  in  the  manufacture  and  sale  of  articles  covered  by  let- 
ters patent.*'  This,  however,  is  an  unwarrantable  extension  of  the 
well-founded  principle  that  a  state  has  no  power  to  say,  through  its 
legislature,  that  a  patentee  shall  not  sell  his  patent,  or  that  its  use  shall 
be  common  to  all  its  citizens,  such  an  act  being  in  direct  conflict  with 
the  constitutional  powers  of  Congress  on  that  subject,*'  and  the  cases 
now  very  generally  concede  that  there  is  a  manifest  distinction 
between  the  right  of  property  in  a  patent,  and  the  right  to  sell  the 
property  resulting  from  an  invention  or  patent,  and  when  the  fruit 
of  an  invention  is  attempted  to  be  sold  or  used  within  the  jurisdiction 
of  a  state,  it  is  subject  to  its  laws  like  other  property.** 

38.  Application  for  License;  Filing  Charter  or  Articles  of  Incor- 
poration.— As  preliminary  to  the  grant  of  permission  to  do  business 
in  the  jurisdiction,  many  states  require  a  foreign  corporation  to  make 
application  therefor  to  the  charter  board,  secretary  of  state  or  other 
designated  person,  which  privilege  or  license  is  granted  only  on  com- 
pliance with  certain  requirements,  including  usually  the  payment  of 
fees.**  In  some  cases  a  foreign  corporation,  before  entering  on  the 
transaction  of  business  in  the  state,  is  expressly  required  to  procure 
a  certificate  of  registrfition  showing  that  it  has  complied  with  all  the 
requirements  of  the  law.**    But  in  any  event  it  is  generally  held  that 

11.  Plnmmer  v.  Chesapeake,  etc.,  R.  30  Am.  Rep.  238,  and  Toledo  Agricul- 
Co.,  143  Ky.  102,  136  S.  W.  162,  33  tural  Works  v.  Work,  70  Ind.  253. 
L.R.A.(N.S.)  362.  15.  Western  Union  Tel.  Co.  v.  State, 

12.  Grover  Sewing  Mach.  Co.  v.  82  Ark.  309,  101  S.  W.  748,  12  Ann. 
Butler,  53  Ind.  454,  21  Am.  Rep.  200;  Cas.  82;  State  v.  American  Book  Co., 
Walter  A.  Wood  Mowing,  etc.,  Mach.  69  Kan.  1,  76  Pac.  411,  2»  Ann.  Cas. 
Co.  V.  Caldwell,  54  Ind.  270,  23  Am.  56,  1  L.R.A.(N.S.)  1041;  John  Deere 
Rep.  641.  Plow  Co.  v.  Wyland,  69  Kan.  256,  76 

13.  See  Patents.  Pac.  863,  2  Ann.  Cas.  304;  Tri-State 

14.  Patterson  v.  Com.,  11  Bush  Amusement  Co.  v.  Forest  Park  High- 
(Ky.)  311,  21  Am.  Rep.  220,  affirmed  lands  Amusement  Co.,  192  Mo.  404, 
97  U.  S.  501,  24  U.  S.  (L.  ed.)  1115.  90  S.  W.  1020,  111  A.  S.  R.  511,  4 

Note:  22  Am.  Rep.  67  et  seq.  Ann.   Cas.  808,  4  L.R.A.(N.S.)    688; 

It  may  also  be  stated  that  Grover,   State  v.  Blaisdell,  22  N.  D.  86,  132  N. 
etc..  Sewing  Mach.  Co.  v.  Butler,  53  W.  769,  Ann.  Cas.  1913B  1089. 
Ind.  454,  21  Am.  Rep.  200,  and  Walter       As  to  license  taxes,  see  also  infra, 
A.  Wood  Mowing,  etc.,  Mach.  Co.  v.  par.  40. 

Caldwell,  54  Ind.  270,  23  Am.  Rep.  16.  Pierce  v.  People,  106  HI.  11, 
641,  which  hold  to  the  contrary,  are  46  Am.  Rep.  683;  People  v.  Gay,  107 
apparently  overruled  in  their  own  ju-  Mich.  422,  65  N.  W.  292,  30  L.R.A. 
risdiction  by  Fry  v.  State,.  63  Ind.  552,  464;     Tri-State    Amusement    Co.    v. 
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where  a  state  has  imposed  certain  conditions  by  either  its  fundamental 
or  statute  law,  on  the  right  to  do  business  therein,  a  corporation  will 
be  presumed  to  have  accepted  them,  even  if  it  did  not  do  so  specifically, 
when  it  engages  in  business  within  its  territory,  and  will  be  bound  by 
them  accordingly.^'  One  of  the  most  common  constitutional  and 
statutory  requirements  affecting  corporations  seeking  to  do  business 
in  other  states  is  a  provision  obliging  them  to  file  in  the  office  of  the 
secretary  of  state  of  the  commonwealth,  and  sometimes  also  in  that 
of  the  county  clerk  or  county  recorder  where  their  principal  place  of 
business  is  conducted  and  where  they  own  property,^®  a  copy  of  their 
charter  or  articles  of  incorporation,  or,  in  case  a  company  is  incorpo- 
rated merely  by  a  certificate,  then  a  copy  of  its  certificate  of  incor- 
poration, dujy  certified  and  authenticated  by  the  proper  authority.^* 

Forest    Park    Highlands    Amusement  Co.  v.  Board  of  Assessors,  115  La.  698, 

Co.,  192  Mo.  404,  90  S.  W.  1020,  111  39  So.  846,  116  A.  S.  R.  179,  9  L.R.A. 

A.    S.   R.   511,  4  Ann.    Cas.    808,  4   (N.S.)    1240;   Connecticut' Mut.   Life 

L.R.A.(N.S.)     688;     Delaware,     etc.,  Ins.  Co.  v.  Spratley,  99  Tenn.  322,  42 

Canal  Co.  v.  Wahlenbrock,  63  N.  J.  L;  S.  W.  145,  44  L.R.A.  442. 

281,  43  Atl.  978,  45  L.R.A.  538 ;  Stand-       Notes:    70   L.R.A.   526   et   seq.;    1 

ard  Home  Co.  v.  Reed,  70  W*  Va.  636,  L.R.A.(N.S.)  558. 

74  S.  E.  877,  Ann.  Cas.  1914A  696;       But  compare  Rothrock  v.  Dwellmg- 

Ir   ^%  ^.'^^^i^^^.^n^  Rendering  Co  ,80  House  Ins.  Co.,  161  Mass.  423,  37  N. 

Vt.  55,  66  Atl.  790, 11  Ann.  Cas.  1069.  g^  2O6,  42  A.  S.  R.  418,  23  L.R.A.  863, 

Where   a    foreign    corpora  ion    has  ^^^^^^^  -^  ^^  ^^^  ^^^^  ^  ^^^  ^^^^^^ 

complied  fully  with  the  conditions  im-     n  „    ..^  j«^i«     i.u  4.       a      • • 

posed  by  law  on  the  right  to  do  business  f  ,t '  ^t  n1   K  ^?^«^g^.^^'- 

Within  a  state,  the  stati  officials  charged  *°f^  "^^P^^  «^^J^^  ^^"^^«  ^^^.^"^ 
with  the  duty  of  issuing  licenses  have  H^^®^^  '^  files  a  stipulation  agreeing 
no  discretion  in  the  matter,  and  if  !^*^**^  process  affecting  it  may  be  served 
they  refuse  to  issue  them  a  petition  for  ^  »  designated  manner,  and  that  any 
a  mandamus  to  compel  the  issuance  corporation  or  person  transacting  busi- 
thereof  will  be  granted.  State  v.  Root,  ^^ss  without  complying  with  the  provi- 
83  Wis.  667,  54  N.  W.  33,  19  L.R.A,  sions  of  the  statute  shall  forfeit  certain 
271,  sums  to  the  school  fund,  a  corporation 

It  is  sometimes  provided  by  statute  doing  business  without  complying  with 
that  the  certificate  is  prima  facie  evi-  the  statute  does  not  thereby  subject  it- 
dence  of  compliance  with  the  statutory  self  to  the  jurisdiction  of  the  courts  of 
requirements.  Northwestern  Electric  the  state,  and  a  judgment  against  it 
Co.  v.  Zimmerman,  67  Ore.  150,  135  founded  upon  service  of  process  on 
Pac.  330,  Ann.  Cas.  1915C  927.  the  officer  named  in  the  statute  is  void. 

17.  Baltimore,  etc.,  R.  Co.  v.  Harris,  18.  American  De  Forest  Wireless 
12  WaU.  65,  20  U.  S.  (L.  ed.)  354;  Tel.  Co.  v.  Superior  Court;  153  Cal. 
St.  Clair  V.  Cox,  106  U.  S.  350,  1  S.  533,  96  Pac.  15,  126  A.  S.  R.  125,  17 
Ct.  354,  27  U.  S.  (L.  ed.)  222;  Wilson  L.R.A.(N.S.)  1117;  Williams  v.  Bank 
V.  Seligman,  144  U.  S.  41,  12  S.  Ct.  of  Commerce,  71  Miss.  858,  16  So. 
541,  36  U.  S.  (L.  ed.)  338;  Old  Wayne  238,  42  A.  S.  R.  503. 
Mut.  Life  Ass'n  v.  McDonough,  204  19.  Armour  Packing  Co.  v.  Vinegar 
U.  S.  8,  27  S.  Ct.  236,  51  U.  S.  (L.  ed.)  Bend  Lumber  Co.,  149  Ala.  205,  42 
345 ;  Thomas  v.  Wentworth  Hotel  Co.,  So.  866,  13  Ann.  Cas.  951 ;  Buffalo 
158  Cal.  275,  110  Pac.  942,  139  A.  S.  Zinc,  etc.,  Co.  v.  Crump,  70  Ark.  525, 
R.  120;  State  v.  North  American  Land,  69  S.  W.  572,  91  A.  S.  R.  87;  Wool- 
etc,  Co.,  106  La.  621,  31  So.  172,  87  fort  v.  Dixie  Cotton  OU  Co.,  77  Ark. 
A.  S.  R.  309;  Metropolitan  Life  Ins.  203,  91  S.  W.  306,  113  A.  S.  R.  139, 
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39.  Designation  of  Resident  Attorney  and  Place  of  Business. — 

Another  usual  constitutional  or  statutory  provision  is  one  requiring 
foreign  corporations  desiring  to  engage  in  business  within  the  state  to 
file  a  certificate  appointing  or  designating  an  attorney  or  agent  there- 
for, resident  within  the  state,  on  whom  legal  process  may  be  served, 
and  stating  therein  both  his  name  and  residence.^    Many  states  fur- 

7  Ann.  Cas.  217;  Western  Union  Tel.  91  S.  W.  306,  113  A.  S.  R.  139,  7 

Co.  V.  State,  82  Ark.  309,  101  S.  W.  Ann.  Cas.  217;  Amehean  De  Forest 

748,  12  Ann.  Cas.  82;  American  De  Wireless  Tel.  Co.  v.  Superior  Court, 

Forest  Wireless  Tel.  Co.  v.  Superior  153  Cal.  533,  96  Pac.  15,  126  A.  S.  R. 

Court,  153  Cal.  533,  96  Pac.  15,  126  125,  17  L.R.A.(N.S.)  1117;  Venner  v. 

A.  S.  R.  125,  17  L.R.A.(N.S.)  1117;  Denver   Union   Water   Co.,   40    Colo. 

J.  Walter  Thompson  Co.  v.  Wbitehed,  212,  90  Pac.  623,  122  A.  S.  R.  1036; 

185  HI.  454,  56  N.   E.  1106,  76  A.  Clarit  v.  Mutual  Reserve  Fund  Life 

S.  R.  51;  State  v.  American  Book  Co.,  Ass'n,  14  App.  Cas.  (D.  C.)  154,  43 

69  Kan.  1,  76  Pac.  411,  2  Ann.  Cas.  L.R.A.  390;  Pierce  v.  People,  106  111. 

56,   1    L.R.A.(N.S.)    1041;    Tri-State  11,  46  Am.  Rep.  683;  Mac  Murray  v. 

Amusement  Co.  v.  Forest  Park  High-  Sidwell,  155  Ind.  560,  58  N.  E.  722, 

lands  Amusement   Co.,  192  Mo.  404,  80  A.   S.  R.   255;   German  Bank   v, 

90  S.  W.  1020,  111  A.  S.  R.  511,  4  American  Fire  Ins.  Co.,  83  la.  491, 

Ann.  Cas.  808,  4  L.R.A.(N.S.)    688;  50  N.  W.  63,  32  A.  S.  R.  316;  Ford 

Helena  Power  Transmission  Power  Co.  v.   Buckeye    State   Ins.    Co.,   6   Bush 

V.  Spratt,  35  Mont.  108,  88  Pac.  773,  (Ky.)   133,  99  Am.  Dec.  663:  Curtis 

10   Ann.    Cas.   1055,   8   L.R.A.(N.S.)  v.  Jordan,  115  La.  918,  40  So.  334, 

567;  Delaware,  etc.,  Canal  Co.  v.  Moh-  112  A.  S.  R.  284,  5  Ann.  Cas.  950,  S 

lenbrock,  63  N.  J.  L.  281,  43  Atl.  978,  L.R.A.(N.S.)   298;  Folger  v.  Colum- 

45  LJt.A.  538;  State  v.  Blaisdell,  22  bian  Ins.  Co.,  99  Mass.  267,  96  Am. 

N.  D.  86,  132  N.  W.  769,  1  Ann.  Cas.  Dec.  747 ;  People  v.  Judge,  21  Mich. 

1913E  1089;  Washington,  Nat.  Build-  577,  4  Am.  Rep.  504;  Helena  Power 

ing,  etc.,  Ass'n  v.  Stanley,  38  Ore.  319,  Transmission  Power  Co.  v.  Spratt,  35 

63  Pac.  489,  84  A.  S.  R.  793,  58  LJR.A.  Mont  108,  88  Pac.  773,  10  Ann.  Cas. 

816;  Foster  V.  Charles  Betcher  Lumber  1055,  8  L.R.A.(N.S,)   567;  Capen  v. 

Co.,  6  S.  D.  67,  58  N.  W.  9, 49  A.  S.  R.  Pacific  Mut.  Ins.  Co.,  25  N.  J.  L.  67, 

859,  23  L.R.A.  490 ;  American  Copy-  64  Am.  Dec.  412 ;  Gibbs  v.  Queen  Ins. 

ing  Co.  V.  Baaaar,  20  S.  D.  526,  108  Co.,  63  N.  Y.  114,  20  Am.  R«p.  513; 

N.  W.  15,  9  L.R.A.(N.S.)  1176;  Tur-  yj;|iX?'^^-  .^^^^f^JP^^^S^^^^^^^^ 

cott  V.  Y^zoo,  etc.,  R.  Co.,  101  Temi.  152  N.  C.  656   68  S.  E.  200,  21  Ann. 

102,  46  S.  W.  1067,  70  A.  S.  R.  661,  ?^/ ^^ 'o^^jlf^,^'^^^^                  ^^^- 

40  Lr.A.  768;  Booth  v.  Weigand,  30  f'^'^'Jlg?}^^^^^ 

Utah  136, 83  Pac.  734, 10  L.R.A.(N.S.)  ^;  ^l^Sn  K«f    S 

/.fto     i-i    1.        TT^   1     J    ^A  TT*    QQQ  661;  Washington  r«lat.  rJtiilamg,  etc., 

Tl?V^^  l^  ?  ?R  Q12  sIlI  A  ^^'"^  ^-  Staidey,  38  Ore.  319,  63  Pac! 

52  Atl.  973,  93  A.  S.  R.  912,  59  L.R.A.  ^gg   g^  ^   g    ^   7^3   gg  l.r.a.  816; 

338;  Toledo  Tie,  etc.,  Co^  ^'J^^F""^'  ThJme  v.  Travellers'  Ins.  Co.,  80  Pa. 

33  W.  Va.  566,  11  S.  E.  37,  26  A.  g^.   15^  2I  Am.   Rep.  89;   Foster  v. 

S.  R.  925.  Charles  Betcher  Lumber  Co.,  5  S.  D. 

20.  Goodwin    v.'    Colorado    Mortg.  57    55  n.   W.   9,  49  A.   S.   R.  859, 

Invest.  Co.,  110  U.  S.  1,  3  S.  Ct.  473,  23  L.R.A.  490;  Cook  v.  Rowland,  74 

28  U.   S.   (L.  ed.)   47;   Cooper  Mfg.  Vt.  393,  52  Atl.  973,  93  A.  S.  R.  912»  59 

Co.  V.  Ferguson,  113  U.  S.  727,  5  S.  L.R.A.  338;  Morse  v.  Home  Ins.  Co., 

Ct.  739,  28  U.  S.  (L.  ed.)  1137;  Equi-  30  Wis.  496, 11  Am.  Rep.  580,  reversed 

table  Life  Assur.  Soc.  v.  Vogel,  76  Ala.  on  another  point  in  20  Wall.  445,  22  U. 

441,  52  Am.  Rep.  344;  Woolfort  v.  S.  (L.  ed.)  365. 

Dixie   Cotton   Oil   Co.,  77  Ark.   203,  Note:  70  L.RJL.  526  et  seq. 
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ther  require  a  foreign  corporation  to  have  one  or  more  known  places 
of  business  in  the  state  before  doing  any  business  therein,^  and  in 
such  a  case  the  certificate  is  generally  required  to  state  also  the  where- 
abouts of  the  corporation's  principal  place  of  business  in  the  state.* 
Other  statutes  go  still  further  by  requiring  a  foreign  corporation  to 
appoint  some  designated  state  officer  or  his  successor,  as  the  secretary 
of  state,'  the  state  auditor,*  or  the  insurance  commissioner,*  as  attorney 
to  accept  service  of  process,  and  to  stipulate  therein  that  service  of 
process  on  such  attorney  shall  be  of  the  same  force  and  validity  as  if 
sensed  on  it  personally  in  the  state,  and  that  the  authority  thereof  shall 
continue  in  force  irrevocable  as  long  as  any  liability  of  the  company 
remains  outstanding  in  the  state,  while  in  some  statutes  it  is  still  fur- 
ther provided  that  on  a  corporation's  failure  to  make  such  appoint- 
ment or  designation,  the  service  may  be  made  upon  a  certain  desig- 
nated public  officer.*    The  constitutionality  of  these  various  statutes 

1.  Florsheim  Bros.  Dry  Goods  Co.  v.  Booth  v.  Weigand,  30  Utah  135,  83 
Lester,  60  Ark.  120,  29  S.  W.  34,  46  Pac.  734,  10  L.R.A.(N.S.)  693. 

A.  S.  R.  162,  27  L.R.A.  505;  Tri-State       3.  Curtis  v.  Jordan,  115  La.  918,  40 

Amusement  Co.  v.  Forest  Park  High-  So,  334,  112  A.  S.  R.  284,  5  Ann.  Cas. 

lands  Amusement   Co.,  192  Mo.  404,  950,  6  L.R.A.(N.S.)  298 ;  Woodward  v. 

90  S.  W.  1020,  111  A.  S.  R.  511,  4  Mutual  Reserve  L.  Ins.  Co.,  178  N.  Y. 

Ann.  Cas.  808,  4  L.R.A.(N.S.)  688.  486,  71  N.  E.  10,  102  A.  S.  R.  519; 

2.  McCanna,  etc.,  Co.  v.  Citizens  Brown  v.  Chicago,  etc.,  R.  Co.,  12  N. 
Trust,  etc.,  Co.,  76  Fed.  420,  24  C.  C.  D.  61,  95  N.  W.  153, 102  A.  S.  R.  564; 
A.  11,  35  L.R. A.  236 ;  Pittsburg  Const.  State  v.  Blaisdell,  22  N.  D.  86,  132 
Co.  v.  West  Side  Belt  R.  Co.,  154  Fed.  N.  W.  769,  Ann.  Cas.  1913E  1089. 
929,  11  L.R.A.(N.S.)  1145;  American  4.  Rothrock  v.  Dwelling-House  Ins. 
Union  Tel.  Co.  v.  Western  Union  Tel.  Co.,  161  Mass.  423,  37  N.  E.  206,  42 
Co.,  67  Ala.  26,42  Am.  Rep.  90;  Sher-  A.  S.  R.  418,  23  L.R.A.  863;  State 
wood  V.  Alvis,  83  Ala.  115,  3  So.  307,  3  v.  St.  Mary's  Franco-American  Petro- 
A.  S.  R.  695;  Dudley  v.  Collier,  87  leum  Co.,  58  W.  Va.  108,  51  S.  E. 
Ala.  431,  6  So.  304,  13  A.  S.  R.  55;  865,  112  A.  S.  R.  951,  6  Ann.  Cas. 
American  Freehold  Land  Mortg.  Co.  38,  1  L.R.A.(N.S.)  558  and  note. 

V.  Sewell,  92  Ala.  163,  9  So.  143,  13  5.  Mutual  Reserve  Fund  Life  Ass'n 
L.R.A.  299;  Sullivan  v.  Sullivan  Tim-  v.  Boyer,  62  Kan.  31,  61  Pac.  387,  50 
ber  Co.,  103  Ala.  371,  15  So.  941,  25  L.R.A.  538;  Gennania  Ins.  Co.  v.  Ash- 
L.R.A.  543;  Gunn  v.  White  Sewing  by,  112  Ky.  303,  65  S.  W.  611,  99  A.  S. 
Mach.  Co.,  57  Ark.  24,  20  S.  W.  591,  R.  295;  Swedish- American  Nat.  Bank 
38  A.  S.  R.'223,  18  L.R.A.  206;  St.  v.  Bleecker,  72  Minn.  383,  75  N.  W. 
Louis,  etc.,  R.  Co.  v.  Philadelphia  Fire  740,  71  A.  S.  R.  492,  42  L.R.A.  283 ; 
Ass'n,  60  Ark.  325,  30  S.  W.  350,  Magoffin  v.  Mutual  Reserve  Fund  Life 
28  L.R.A.  83 ;  State  Mutual  Fire  Ins.  Ass'n,  87  Minn.  260,  91  N.  W.  115,  95 
Ass'n  V.  Brinkley  Stave,  etc.,  Co.,  61  A.  S.  R.  699;  Hunter  v.  Mutual  Re- 
Ark.  1,  31  S.  W.  157,  54  A.  S.  R.  serve  Life  Ins.  Co.,  184  N.  Y.  136,  76 
191,  29  L.R.A.  712;  Buffalo  Zinc,  etc.,  N.  E.  1072,  6  Ann.  Cas.  291,  30  L.R.A. 
Co.  v.  Crump,  70  Ark.  525,  69  S.  W.  (N.S.)  677  and  note;  Williams  v.  Mu- 
572;  91  A.  S.  R.  87;  State  v.  North  tual  Reserve  Fund  Life  Ass'n,  145  N. 
American  Land,  etc.,  Co.,  106  La.  621,  C.  128,  58  S.  E.  802,  13  Ann.  Cas.  51 
31  So.  172,  87  A.  S.  R.  309;  Union  and  note. 

Nat.  Bank  v.  State  Nat.  Bank,  155  Mo.  6.  Wilson  v.  Seligman,  144  U.  S.  41, 

95,  55  S.  W.  989,  78  A.  S.  R.  560;  12  S.  Ct.  541,  36  U.  S.  (L.  ed.)  338. 
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prescribing  the  mode  of  service  of  process  on  a  foreign  corporation 
doing  business  in  a  state  baa  been  frequently  challenged  on  the  ground 
that  they  deprive  the  foreign  corporation  of  its  liberty  and  property 
without  due  process  of  law,  as  well  as  deny  to  it  the  equal  protection 
of  the  laws,  but  they  have  been  invariably  sustained  as  necessary 
corollaries  of  the  state's  general  power  to  admit  conditionally  or  to 
exclude  altogether  such  <Jorporations  from  its  borders,'  even  when  they 
exact  an  annual  fee  for  the  services  of  a  designated  officer  as  attorney.^ 
40.  Taxation. — Subject  to  certain  limitations  as  respects  interstate 
and  foreign  commerce,  a  state  may  make  the  grant  of  the  right  or 
privilege  of  doing  business  within  its  limits  dependent  on  the  payment 
of  a  license  tax  which  may  be  a  specific  sum  or  a  sum  proportioned 
to  the  amount  of  its  capital  used  within  the  state,  and  this  sum  may 
be  made  payable  only  on  entrance  or  annually.*  The  right  so  to  tax 
is  unquestioned  although  no  equivalent  burden  is  imposed  on  domestic 

7.  Wilson  V.  Seligman,  144  U.  S.  41,  (L,  ed.)  164;  Ashley  v.  Ryan,  153 
12  S.  Ct.  641,  36  U.  S.  (L.  ed.)  338.  U.  S.  436,  14  S.  Ct.  865,  38  U.  S. 
Reyer  v.  Odd  Fellows'  Fraternal  Ace.  (L.  ed.)  773;  People  v.  Roberts,  171 
Aas'n,  157  Mass.  367,  32  N.  E.  469,  U.  S.  658,  19  S.  Ct.  58,  43  U.  S. 
34  A.  S.  R.  288.  (L.   ed.)    323;   Singer   Sewing  Mach. 

Confining  the  right  to  act  as  agents  Co.  v.  Brickell,  233  U.  S..304,  34  S. 

for   foreign   insnrftnoe   companies   to  Ct.  493^  58  U.  S.  (L.  ed.)  974;  White 

residents  of  the  state  is  not  an  uncon-  Sewing  Maoh.  Co.  v.  Harris,  252  111. 

Btitutional  impairment   of   the   privi-  361,  96  N.  E.  857,  Ann.  Cas.  1912D 

leges  and  immunities   of   citizens   of  536;  Southern  Building,  etc.,  Ass'n  v. 

o&er    states,    since    corporations    are  Norman,  98  Ky.  294,  32  S.  W.  952,  56 

not  within  the  protection  of  the  pro-  A.  S.  R.  367,  31  L.R.A.  41;  State  v. 

visions  relating  thereto,  and  persons  Hammond  Packing  Co.,  110  La.  180, 

Beeldng  to  act  for  them  can  acquire  34  So.  368,  98  A.  S.  R.  ^9;  Metropoli- 

no  greater  rights  then  the  corporations  tan  Life  Ins.  Co.  v.  Board  of  Assessors, 

have.     Cook  v.  Howland,  74  Vt.  393,  115  La.  698,  39  So.  846,  116  A.  S.  R. 

52  Atl.  973,  93  A.  S.  R.  912,  59  L.R.A.  179  and  note,  9  L.R.A.{N.S.)   1240; 

338.    See  also  supra^  par.  12.  Attorney  General  v.  Bay  State  Min. 

8.  St.  Mary's  Franco-American  Pe-  Co.,  99  Mass.  148,  96  Am.  liec.  717 
troleum  Co.  v.  West  Virginia,  203  and  note ;  Attorney  General  v.  Electric 
U.  S.  183,  27  S.  Ct.  132,  51  U.  S.  Storage  Battery  Co.,  188  Mass.  239,  74 
(L.  ed.)  144;  State  v.  St.  Mary's  N.  E.  467,  3  Ann.  Cas.  631  and  note; 
Franco-American  Petroleum  Co.,  58  White  Dental  Mfg.  Co.  v.  Com.,  212 
W.  Va,  108,  51  S.  E.  865, 112  A.  S.  R.  Mass.  35;  98  N.  E.  1056,  Ann.  Cas. 
951,  6  Ann.  Cas.  38  and  note,  1  L.R.A.  1913C  805  and  note;  Northwestern 
(N.S.)  558  and  note.  Mut.    Life    Ins.    Co.    y.    Lewis,    etc., 

The  constitutionality  of  such  stat*  County,    28   Mont.   484,   72    982,    98 

Qtes  has  been  indirectly  recognized  in  A.  S.  R.  572;  Tide  Water  Pipe  Co.  v. 

the   following    decisions:    Connecticut  State  Board  of  Assessors,  57  N.  J.  L. 

Mut.  life  Ins.  Co.  v.  Spratley,  172  U.  516,  31  Atl.  220,  27  L.R.A.  684;  People 

S.  602, 19  S.  Ct.  308,  43  U.  S.  (L.  ed.)  v.  Wemple,  131  N.  Y.  64,  29  N.  E. 

569;  Mutual  Reserve  Fund  Life  Ass'n  1002,  27  A.  S.  R.  542;  People  v.  Rob- 

V.  Phelps,  190  U.  S.  147,  23  S.  Ct.  erts,  152  N.  Y.  59,  46  N.  E.  161,  36 

707,  47  U.  S.  (L.  ed.)  987.  L.R.A.  756;  Halsey  v.  Henry  Jewett 

9.  Horn  Silver  Min.  Co.  v.  N.  Y.  Dramatic  Co.,  190  N.  Y.  231,  83  N. 
143  U.  S.  305,  12  S.  Ct  403,  36  U.  S.  E.  25,  123  A.  S.  R.  546;  Com.  v.  New 
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corporations,*®  it  having  been  repeatedly  decided  that  the  grouping 
of  foreign  corporations  doing  business  within  a  state  into  a  separate 
class  and  taxing  them  more  and  on  a  diflferent  basis  from  domestic 
corporations  does  not  constitute  a  denial  of  the  equal  protection  of  the 
law,**  nor  is  it  a  violation  of  that  provision  of  the  federal  constitution 
which  declares  that  "the  citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  states."  ** 
Moreover,  it  seems  that  the  right  to  impose  such  a  tax  does  not  depend 
on  its  being  exacted  as  a  condition  precedent  to  the  entrance  of  the 
corporation  into  the  state.  If  a  corporation  by  the  diligence  of  its 
agents  enters  a  state  before  any  law  is  enacted  to  exclude  it  or  tax 
its  privileges,  it  cannot  be  said  that  the  state  assents  to  such  entrance, 
or  gives  it  any  official  recognition  whereby  it  is  precluded  from  impos- 
ing a  reasonable  tax  on  its  right  to  transact  business,  and  rating  it 
according  to  the  amount  of  business  done  after  the  enactment  of  the 
law.^*  However,  while  the  property  of  a  foreign  corporation  engaged 
in  foreign  or  intrastate  commerce  may  of  course  be  taxed  equally  with 
like  property  of  a  domestic  corporation  engaged  in  the  same  busi- 
ness,** a  tax  or  other  burden  imposed  on  the  property  of  either  corpo- 
ration because  it  is  used  to  carry  on  that  commerce,  or  on  the  trans- 
portation of  persons  or  property,  or  for  the  navigation  of  the  public 
waters  over  which  the  transportation  is  made,  is  invalid  and  void,  as 

York,  etc.,  R.  Co.,  129  Pa.  St.  463,  the  tax  is  levied,  and  that  eonsequent- 
18  Atl.  412,  15  A.  S.  R.  724.  ly  a  state  under  a  tax  law  cannot  re- 

Notes  :  95  Am.  Dec.  539 ;  96  Am.  quire  a  foreign  corporation  to  pay  any . 
Dec.  338 ;  24  L.R.A.  293,  sum  it  may  please,  and  then  defend  the 

10.  Ducat  V.  Chicago,  48  111.  172,  95  act  on  the  plea  that  the  company  taxed 
Ain.  Dec.  529;  Scottish  Union,  etc.,  has  no  rights  but  such  as  of  grace 
Ins.  Co.  V.  Herriott,  109  la.  606,.  80  may  be  conferred  on  it. 
N.  W.  665,  77  A.  S.  R.  548;  State  v.  11.  State  v.  Hammond  Packing  Co., 
Phipps/50  Kan.  609,  31  Pac.  1097,  110  La.  180,  34  So.  368,  98  A.  S.  R. 
34  A.  S.  R.  152,  18  L.R.A.  657;  Com.  459  and  note.  See  also  supra,  par. 
V.  Milton,  12  B.  Mon.  (Ky.)  212,  54  13. 

Am.  Dec.  522;  Southern  Building,  etc.,       12.  Phoenix    Ins.    Co.    v.    Com.,    5 
Ass'n  V.  Norman,  98  Ky.  294,  32  S.  Bush  (Ky.)  68,  96  Am.  Dec.  331  and 
W.  952,  56  A.  S.  R.  367  and  note,  31  note.     See  infra,  par.  12. 
L.R.A.  41.  13.  Southern   Bldg.,   etc.,   Ass'n   v. 

Note :  96  Am.  Dec.  341.  Norman,  98  Ky.  294,  32  S.  W.  952, 

But  see  Erie  R.  Co.  v.  State,  31  56  A.  S.  R.  367,  31  L.R.A.  41. 
N.  J.  L.  531,  86  Am.  Dec.  226,  wherein  14.  New  York,  etc.,  R.  Co.  v.  Penn- 
it  is  held  that  a  state  cannot  tax  for  sylvania,  158  U.  S.  431,  15  S.  Ct.  896, 
the  purpose  of  revenue  a  foreign  cor-  39  U.  S.  (L.  ed.)  1043;  Baltic  Min. 
poration  in  a  mode  different  in  prin-  Co.  v.  Massachusetts,  231  U.  S.  68,  34 
ciple  from  that  in  which  it  can  tax  S.  Ct.  15,  58  U.  S.  (L.  ed.)  127; 
one  of  its  own  domestic  corporations;  Postal  Telegraph-Cable  Co.  v.  Adams, 
that  the  act  of  taxing  property  is  an  71  Miss.  555,  14  So.  36,  42  A.  S.  R. 
acknowledgment    of    the   legal    status   476. 

of  the  person  or  company  on  whom       Note:  Ann.  Cas.  1913C  813. 
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« 

an  interference  with  and  obstruction  of  the  power *of  Congress  in  the 
regulation  of  commerce.^* 

41.  Financial  Statements,  Deposits,  and  Other  Requirements. — 
Besides  those  above  enumerated  other  not  uncommon  statutory 
requirements  may  be  mentioned.  For  instance,  it  is  sometimes 
required  that  all  corporations  doing  business  in  a  state  shall  file  annual 
statements  disclosing  various  items  of  information  regarding  their 
composition,  organization  and  business,**  such  as  the  amount  of  their 
authorized  capital  stock,  the  paid-up  capital  stock,  the  par  value  and 
the  market  value  per  share  of  said  stock,  a  complete  and  detailed 
statement  of  assets  and  liabilities,  a  full  and  complete  list  of  the  stock- 
holders, with  the  postoffice  address  of  each,  and  the  number  of  shares 
held  and  paid  by  each,  and  the  names  and  postoffice  addresses  of  the 
oflficers,  trustees,  or  directors  and  manager  elected  for  the  ensuing  year, 
together  with  a  certificate  of  the  time  and  manner  in  which  such  elec- 
tion was  held.*'  Also  in  some  cases,  especially  where  building  and 
loan  associations  or  insurance  corporations  are  invoked,  securities  to  a 
certain  stipulated  amount  are  required  to  be  deposited  with  the  state 
treasurer  or  other  proper  officer  for  the  benefit  of  resident  shareholders 
and  creditors  before  the  right  to  do  business  in  a  state  can  be 
obtained.*®  Again  in  some  jurisdictions  statutes  exist  requiring 
foreign  corporations,  as  a  condition  of  being  permitted  to  do  business 
within  the  state,  to  stipulate  not  to  remove  into  the  courts  of  the 
United  States  suits  brought  against  them  in  the  courts  of  the-  state.** 
Furthermore  it  is  very  usual  for  the  legislature  of  a  state  to  incorporate 

15.  Gloucester  Ferry  Co.  v.  Penn-  Pigg,  217  U.  S.  91,  30  S.  Ct.  481,  54 
Bj'lvania,  114  U.  S.  196,  5  S.  Ct.  826,  U.  S.  (L.  ed.)  678,  18  Ann.  Cas.  1103, 
29  U.  S.  (L.  ed.)  158;  Western  Union  27  L.R.A.(N.S.)  493;  Buck  Stove,  etc., 
Tel.  v.  Kansas,  216  U.  S.  1,  30  S.  Co.  v.  Vickers,  226  U.  S.  205,  33  S. 
Ct.  190,  54  U.  S.  (L.  ed.)  355;  Pull-  Ct.  41,  57  U.  S.  (L.  ed.)  189;  Cincin-  ' 
man  Co.  v.  Kansas,  216  IJ.  S.  56,  30  nati  Mut.  Health  Assur.  Co.  v.  Rosen- 
S.  Ct.  232,  54  U.  S.  (L.  ed.)  378;  thai,  55  111.  85,  8  Am.  Rep.  626;  State 
Ludwig  V.  Western  Union  Tel.  Co.,  v.  American  Surety  Co.,  90  Neb.  154, 
216  U.  8.  146,  30  S.  Ct.  280,  54  U.  S.  133  N.  W.  235,  Ann.  Cas.  1913B 
(L.  ed.)  423;  Davis  Photo  Stock  Co.  v.  973,  91  Neb.  22,  135  N.  W.  365,  Ann. 
Photo  Jewelry  Mfg.  Co.,  47  Colo.  68,  Cas.  1913B  976 ;  Cook  v.  Rowland,  74 
104  Pac.  389, 19  Ann.  Cas.  540 ;  People  Vt.  393,  52  Atl.  973,  93  A.  S.  R.  912, 
V.  Wemple,  131  N.  Y.  64,  29  N.  E.  69  L.R.A.  338. 

1002,  27  A.  S.  R.  542.  18.  Mae  Murray  v.  Sidwell,  155  Ind. 

Note:  60  L.R.A.  679  et  seq.  660,  58  N.  E.  722,  80  A.  S.  R.  266; 

16.  State  V.  American  Book  Co.,  69  Washington  Nat.  Building,  etc.,  Ass'n 
Kan.  1,  76  Pac.  411,  2  Ann.  Cas.  66,  v.  Stanley,  38  Ore.  319,  63  Pac.  489, 

1  L.R.A.(N.S.)  1041;  Deere  Plow  Co.  84  A.  S.  R.  793,  58  L.R.A.  816;  Rollo 
V.  Wyland,  69  Kan.  256,  76  Pac.  863,   v.    Andes   Ins.    Co.,   23    Grab    (Va.) 

2  Ann.   Cas.   304;   Washington  Nat  509, 14  Am.  Rep.  147 ;  Lewis  v.  Ameri- 
Bmlding,  etc.,  Ass'n  v.  Stanley,  38  Ore.  can  Savings,  etc.,  Ass'n,  98  Wis.  203, 
319,  63  Pac.  489,  84  A,  S.  R.  793,  58  73  N.  W.  793,  39  L.R.A.  669. 
L.R.A.  816.  Note:  14  A.  S.  R.  363. 

17.  Intematiotial  Text-Book  Co.  v.  19.  See  infra,  par.  44. 
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into  its  laws  a  general  provision  to  the  effect  that  foreign  corporations, 
and  the  officers  and  agents  thereof^  doing  business  in  the  state,  shall 
be  subjected  to  all  the  liabilities,  restrictions,  and  duties  that  are  or 
may  be  imposed  on  corporations  of  like  character  organized  under  the 
general  laws  of  the  state,  and  shall  have  no  other  or  greater  powers.-* 
A  constitutional  provision  prohibiting  foreign  corporations  from  exer- 
cising within  the  state  greater  privileges  than  those  possessed  by  simi- 
lar domestic  ones  does  not,  it  has  been  held  affirmatively,  confer  on 
them  the  power  of  domestic  corporations.** 

42.  Right  to  Question  Validity  of  Regulatory  Statutes. — The  few 
authorities  in  point  seem  generally  to  support  the  rule  that  a  foreign 
corporation  has  no  right  to  challenge  the  constitutionality  of  a  state 
statute  which  regulates  its  admission  into  the  state,  and  it  is  imma- 
terial how  onerous  or  even  impossible  the  condition  on  which  the  origi- 
nal admission  of  a  foreign  corporation  depends,  since  in  any  event 
no  right  of  such  corporation  can  possibly  be  invoked.*  This  is  because 
all  the  right  a  foreign  corporation  has  to  do  business  in  a  state  must 
be  found  in  whatever  law  the  legislative  assembly  passes  in  that  behalf, 
and  even  if  such  law  would  be  unconstitutional  if  attacked  by  a  citi- 
zen of  the  state  still  it  would  avail  a  foreign  corporation  nothing  to 
attack  it,  as  such  corporation  is  not  a  citizen  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  states.'  But  a  somewhat 
different  rule  has  been  laid  down  in  the  case  of  a  foreign  corporation 
seeking  tf>  challenge  the  validity  of  a  statute  affecting  its  interest, 
which  is  enacted  subsequent  to  its  entering  into  the  state  to  do  business 
by  permission  of  the  state,  and  after  its  compliance  with  the  laws  and 
regulations  in  force  at  the  time  of  its  entrance.  Such  corporations 
being  in  a  foreign  state  by  invitation,  and  complying  with  all  legal 
requirements,  it  cannot  be  exacted  of  them  that  they  comply  with 
illegal  requirements,  because  an  illegal  requirement  is  none  at  all.    An 

20.  Nelson  ▼.  Bank  of  Fergus  567.  Bat  compare  American  Smelting, 
Comity,  157  Fed.  161,  84  C.  C.  A.  609,  etc.,  Co.  v.  Colorado,  204  U.  S.  103,  27 
13  Ann.  Cas.  811;  State  Mutual  Fire  S.  Ct.  198,  51  U.  S.  (L.  ed.)  393,  9 
Ins.  Ass'n  v.  Brinkley  Stave,  etc.,  Co.,  Ann.  Cas.  978,  wherein  it  was  held  that 
61  Ark.  1,  31  S.  W.  157,  54  A.  S.  R.  a  statute  subjecting  a  foreign  corpora- 
191,  29  L.R.A.  712;  Rhodes  v.  Mis-  tion  to  all  the  liabilities  of  a  domestic 
souri  Savings,  etc.,  Co.,  173  111.  621,  corporation  of  like  character,  means 
50  N.  E.  998,  42  L.R.A.  93;  White  that  the  foreign  corporation  shall  not 
Sewing  Mach.  Co.  v.  Harris,  252  111.  be  subjected  to  any  greater  liabilities 
361,  96  N.  E.  857,  Ann.  Cas.  1912D  than  are  imposed  on  the  domestic  cor^- 
536;  Criswell  ▼.  Montana  Cent.,  R.  Co.,  poration. 

18  Mont.  167.  44  Pac.  525,  33  L.R.A.  1.  Pittsburg,  etc.,  R.  Co.  v.  Mont- 

554;  Coler  v.  Tacoma  R.,  etc.,  Co.,  65  gomery,  152  Ind.  1,  49  N.  E.  582,  71 

N.  J.  Eq.  347,  54  Atl.  413,  103  A.  S.  A.  S.  R.  301,  69  L.RJI.  875;  State  v, 

R.  786.  Blake,  241  Mo.  100;  144  S.  W.  1094, 

21.  Helena  Power  Transmission  Co.  Ann.  Cas.  1913C  1283  and  note. 

V.  Spratt,  35  Mont.  108,  88  Pac.  773,  2.  Note:  Ann.  Cas.  1913C  1287. 
10   Ann.    Cas.   1055,   8   L.R.A.(N.S.)    See  also  supra,  par.  12. 
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unconstitutional  statute  is  no  law  and  a  company  lawfully  doing  busi- 
ness in  a  state  is  no  more  bound  by  a  general  unconstitutional  enact- 
ment than  a  citizen  of  the  state."  Nor  can  it  be  said  that  a  foreign 
corporation  waives  the  unconstitutionality  of  a  statute  by  continuing 
after  its  passage  to  do  business  in  the  state.  If  the  conditions  imposed 
by  the  statute  are  void,  no  implied  assent' thereto  can  be  presumed.* 
43.  Additional  Burdens  Imposed  after  Admission. — ^It  may  be 
stated  as  a  general  rule  that,  ordinarily,  a  statute  which  imposes  addi- 
tional conditions  on  the  right  of  foreign  corporations  doing  business 
in  the  state,  to  continue  doing  such  business,  is  within  the  legislative 
power  to  admit  on  conditions,  or  unconditionally  to  exclude,  foreign 
corporations,  except  in  so  far  as  interstate  commerce  is  concerned ;  * 
and  while  it  is  unquestionable  that  such  corporations  may  refuse  to 
accept  the  new  conditions  and  withdraw  from  the  state  in  consequence, 
yet  this  may  not  lawfully  be  done  by  consorted  retaliatory  action 
under  the  penalty  of  becoming  amenable  to  the  law  prohibiting  com* 
binations  in  restraint  of  trade.*  Where,  however,  the  conditions  on 
which  a  foreign  corporation  enters  the  state  constitute  a  contract  with 
the  state,  additional  burdens  are  an  impairment  of  the  obligation  of 
the  contract,  and  so  are  unenforceable.'  Thus,  it  has  been  held  that 
a  state  cannot  withdraw  the  assent  which  it  has  once  given  on  a  valu- 
able, consideration  to  the  construction  and  operation  of  a  railroad 
within  its  limits,  nor  burden  that  right  with  conditions  not  prescribed 
by  its  statutes  at  the  time  of  such  corporation's  admission,  except 
such  as  the  state,  in  the  exercise  of  its  police  powers  for  purposes  of 
taxation,  and  for  other  public  objects,  may  l^ally  impose  in  respect 
to  business  carried  on  and  property  situate  within  its  limits.®    Simi- 

3.  Carroll  v.  Greenwich  Ins.  Co.,  199  etc.,  Co.,  15  Idaho  741,  99  Pao.  1049, 
U.  S.  401,  26  S.   Ct.  66,  50  U.   S.  21  L.RJl.(N.S.)  707. 

(L.  ed.)   246;  National  Council,  etc.      Notes:  96  Am.  Dec.  342  et  seq.;  9 

V.  State  Council,  etc.,  203  U.  S.  151,  Ann.  Cas.  981;   17  Ann.   Cas.  1251. 

27  S.  Ct.  46,  51  U.  S.  (L.  ed.)  132;       See  also  supra,  par.  36. 

San  Francisco  v.  Liverpool,  etc.,  Ins.       6.  State  v.  Assurance  Co.  of  Ameri- 

Co.,  74  Cal.  113,  15  Pac.  380,  5  A.  ca,  251  Mo.  278, 158  S.  W.  640,  Ann. 

S.  R.  425;   Schmidt  v.  Indianapolis,  Cas.  1915 A  247  and  note,  46  L.R.A. 

168  Ind.  631,  80  N.  E.  632,  120  A.  S.    (N.S.)  955. 

R.  385,  14  L.R.A.(N.S.)  787.  7.  American  Smelting,  etc.,  Co.  v. 

Note:  Ann.  Cas.  1913C  1288.  Colorado,  204  tJ.  S.  103,  27  S.  Ct.  198, 

See  also  infra,  par.  43,  44.  51  U.  S.   (L.  ed.)   393,  9  Ann.  Cas. 

4.  San  Francisco  v.  Liverpool,  etc.,  978   and   note;    Southern    R.    Co.   v. 
Ins.  Co.,  74  Cal.  113,  15  Pac.  380,  5  Greene,  216  U.  S.  400,  30  S.  Ct.  287, 

'  A.  8.  R.  426.  54  U.  S.  (L.  ed.)  636,  17  Ann.  Cas. 

5.  Home  Ins.  Co.  v.  Augusta,  93  U,  1247  and  note. 

S.  116,  23  U.  S.  (L.  ed.)  825;  Armour  8.  New  York,  etc.,  R.  Co.  v.  Penn- 
Packing  Co.  ▼.  Vinegar  Bend  Lumber  sylvania,  153  U.  S.  628,  14  S.  Ct.  952, 
Co.,  149  Ala.  205,  42  So.  866,  13  Ann.  38  U.  S.  (L.  ed.)  846;  reversing  129 
Cas.  951 ;  Western  Union  Tel.  Co.  v.  Pa.  St.  463,  18  Atl.  412,  15  A.  S.  R. 
Stete,  82  Ark.  309,  101  S.  W.  748,  12  724;  Chicago,  etc.,  R.  Co.  v.  Dey,  35 
Ann.  Cas.  82;  Tarr  v.  Western  Loan,  Fed.  866,  1  LJl.A.  744;  Com.  v.  Mo- 
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larty  under  a  statute  providing  that  a  foreign  corporation  which  has 
acquired  the  right  to  do  business  within  the  state  by  compliance 
with  the  conditions  prescribed  by  statute  shall  not  be  subjected  to 
any  greater  liabilities  than  are  imposed  on  domestic  corporations  of 
like  character,  the  admission  to  do  business  within  the  state  of  a 
foreign  corporation  which  has  complied  with  the  statutory  require- 
ments constitutes  a  contract  between, the  state  and  the  corporation 
for  the  period  during  which  the  latter  is  admitted,  and  therefore  a 
subsequent  statute  imposing  on  the  foreign  corporation  during  such 
period  a  higher  license  fee  than  that  imposed  on  domestic  corpora- 
tions of  like  character,  is  void,  as  impairing  the  obligation  of  the 
contract,  notwithstcmding  the  fact  that  the  legislature  has  power  to 
alter,  amend,  or  annul  the  charters  of  corporations.*  But  the  impo- 
sition of  additional  requirements  on  foreign  corporations  doing  busi- 
ness within  a  state  under  a  statute,  by  an  amendment  thereto,  does 
not  violate  any  contract  right,  where  substantially  the  same  duties 
are  imposed  on  like  domestic  corporations,  and  there  is,  therefore, 
no  discrimination  against  foreign  corporations  that  had  previously 
compUed  with  the  statute,  and  placed  themselves  on  an  equal  foot- 
ing with  like  domestic  corporations.^®  Also,  the  mere  fact  of  the 
investment  of  large  sums  of  money  by  a  foreign  corporation  in  re- 
liance on  the  license  granted  it  to  do  business  in  the  state,  does  not 
create  an  irrevocable  contract  between  the  state  and  the  foreign  cor- 
poration, preventing  the  former  from  imposing  new  conditions  on 
the  right  of  the  latter  to  continue  doing  business  in  the  state,  where 
no  statutory  inducement  has  been  held  out  to  the  latter  to  extend  its 
business  into  the  state.** 

44.  Abridgment  of  Right  to  Remove  Causes  to  Federal  Courts. — 
The  question  of  the  validity  of  state  statutes  requiring  foreign  corpo- 
rations, as  a  condition  of  being  permitted  to  do  business  within  the 
state,  to  stipulate  not  to  remove  into  the  courts  of  the  United  States 
suits  brought  against  them  in  the  courts  of  the  state,  has  provoked 
a  great  deal  of  judicial  discussion,  resulting  in  the  drawing  of  cer- 
tain fine  distinctions  which  in  their  application  have  a  tendency  to 
produce  confusion.    Thus,  the  early  view  concurred  in  by  the  United 

bile,  etc.,  R.  Co.,  64  S.  W.  451,  23  Colorado,  204  U.  S.  103,  27  S.   Ct. 

Ky.   L.  Rep.   784,   54  L.R.A.   916.  198,  51  U.  S.  (L.  ed.)  393,  9  Ann.  Cas. 

If  a  foreign  corporation  violates  a  978  and  note;  Kirby  v.  Union  Pac. 

valid  law  of  the  state  enacted  after  its  R.  Co.,  51  Colo.  509;  119  Pac.  1042, 

admission,  the  license  so  issued  may  be  Ann.  Cas.  1913B  461. 

adjudged  forfeited.     State  v.  Cream-  10.  Tarr  v.  Western  Loan,  etc.,  Co., 

ery  Package  Mfg.  Co.,  110  Minn.  415,  152  Idaho  741,  99  Pac.  1049,  21  L.R.A. 

126  N.  W.  126,  623,  136  A.  S.  R.  (N.S.)   707. 

514;  Travellers'  Ins.  Co.  v.  Fricke,  99  11.  State  v.  Louisville,  etc.,  Co.,  97 

Wis.  367,  74  N.  W.  372,  78  N.  W.  407,  Miss.  35,  51  So.  918,  53  So.  454,  Ann. 

41  L.R.A.  557.  Cas  1912C  1150. 

9.  American  Smelting,  etc.,  Co.  v.  Note:  17  Ann.  Cas.  1252. 
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States  Supreme  Court  was  that  such  statutes  were  in  defiance  of  the 
object  of  the  provisions  of  the  constitution  and  statutes  of  the  United 
States,  conferring  on  the  federal  courts  jurisdiction  of  controversies 
between  citizens  of  different  states  of  the  Union,  or  between  citizens 
of  one  of  the  states  and  aliens,  which  was  to  secure  Iei  tribunal  pre- 
sumed to  be  more  impartial  than  a  court  of  the  state  in  which  one 
of  the  litigants  resides,  and  hence  were  unconstitutional  and  void,** 
as  were  also  all  agreements  entered  into  in  pursuance  thereof,  even 
after  they  had  been  executed  and  filed.**  In  later  decisions,  also 
affirmed  by  the  United  States  Supreme  Coiu't,  it  has  been  held,  how- 
ever, that,  while  a  state  may  not  exact  of  a  foreign  corporation  as 
a  condition  of  entering  into  the  state  and  continuing  to  do  business 
therein  a  contract  to  surrender  the  right  of  removal  of  causes  to  the 
federal  courts,  it  may  nevertheless  validly  enact  that  if  such  corpora- 
tion shall  remove  a  case  to  a  federal  court  its  right  to  do  further 
business  in  the  state  shall  cease.  In  other  words,  the  state  cannot 
exact  an  agreement  in  advance  that  the  corporation  will  not  remove  a 
cause,  but  it  may  compel  the  corporation  to  abstain  from  the  federal 
courts  or  else  cease  to  do  business  in  the  state.**  The  reason  for  this 
holding  is  that  since  a  foreign  corporation  has  no  constitutional  right 
to  do  business  in  another  state,  that  state  has  authority  at  any  time 
to  declare  that  it  shall  not  transact  business  there,  and  its  motive 
for  so  doing  is  wholly  immaterial.*'  The  latter  view,  however,  seems 
to  have  been  qualified  by  still  more  recent  decisions  holding  that 
a  state  statute  providing  for  the  revocation  of  the  license  or  permit 
of  a  foreign  corporation  to  do  business  in  the  state  for  the  removal 
of  a  cause  to  a  federal  court  without  the  consent  of  the  opposing 
party  is  not  valid  when  applied  to  foreign  public  utility  corporations 
engaged  in  interstate  commerce  where  the  effect  of  the  rule  is  to  dis- 

12.  Home    Ins.    Co.    v,    Morse,    20  13.  Rece  v.  Newport  News,  etc.,  Co., 

Wall  445,  22  U.  S.  (L.  ed.)  365,  over-  32  W.  Va.  164,  9  S.  E.  212,  3  L.R.A. 

ruling  30  Wis.  496,  11  Am.  Rep.  580 ;  572  and  note. 

Barron  v.  Burnside,  121  U.  S.  186,  7  S.  14.  Prewitt   v.   Security   Mut.   Life 

Ct.  931,  30  U.  S.  (L.  ed.)  915;  South-  Ins.  Co.,  119  Ky.  321,  83  S.  W.  611, 

era  Pac.  R.  Co.  v.  Denton,  146  U.  S.  84  S.  W.  527,  115  A.   S.  R.  264,  1 

202,  13  S.  Ct.  44,  36  U.  S.  (L.  ed,)  L.R.A.(N.S.)  1019  and  note,  affirmed 

943;  In  re  Keasbey^  etc.,  Co.,  160  U.  ift  202  U.  S.  246,  26  S.  Ct.  619,  50 

S.  221, 16  S.  Ct.  273,  40  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  1013,  6  Ann.  Cas.  317 

402;  Barrow  S.  S.  Co.  v.  Kane,  170  and  note;  People  v.  Judge,  21  Mich. 

U.  S.  100,  18  S.  Ct.  526,  42  U.   S.  577,  4  Am.  Rep.  504;  State  v.  Doyle, 

(L.  ed.)  964;  Western  Union  Teleg.  Co.  40  Wis.  175,  22  Am.  Rep.  692,  affirmed 

V.  Dickinson,  40  Ind.  444, 13  Am.  Rep.  in  94  U.  S.  535,  24  U.  S.  (L.  ed.)  148. 

295  and  note;  Hobbs  v.  Manhattan  Ins.  Notes:  3  LJt.A.  572;  24  L.B.A.  294, 

Co.,  56  Me.  417,  96  Am.  Dec.  472;  295;  44  L.R.A.(N.S.)  219. 

Shaft  V.  PhcBniz  Mut.  Life  In^s.  Co.,  15.  Doyle  v.  Continental  Ins.  Co.,  94 

67  N.  Y.'  544,  23  Am.  Rep.  138.  U.  S.  536,  24  U.  S.  (L.  ed.)  148. 

Notes:   85  A.  S.  R.  921;   6  Ann.  See  also  supra,  par.  36. 
Cas.  325. 

R.  C.  L.  Vol.  XII.— 5.  65 


(  47  FOREIGN  CORPORATIONS  12  R.  C.  L. 

construed.^  It  has,  therefore,  been  said  that  it  is  not  permissible  to 
read  into  an  enactment  of  this  kind  words  not  found  in  its  text, 
for  the  purpose  of  giving  it  a  construction  in  conformity  with  its 
supposed  policy,  and  that  consequently  where  a  domestic  statute 
provides  that  "when  by  the  laws  of  any  other  state  .  .  .  pro- 
hibitions are  imposed  upon  insurance  companies  of  this  state  doing 
business  in  such  state,  .  .  •  the  same  prohibitions,  of  whatever 
kind,  shall  be  iipposed  upon  all  insurance  companies  of  such  other 
state  doing  business  in  this  state^"  the  mere  existence  of  a  discriminat- 
ing statute  in  another  state  is  not  a  sufficient  ground  for  calling  such 
an  enactment  into  operation,  unless  it  is  shown  that  there  is  a  domes* 
tic  insurance  company  actually  organized  and  liable  to  be  affected  by 
such  discrimination,^  Under  similar  though  possibly  slightly  differ- 
ently worded  statutes,  however,  other  courts  have  held  that  such 
retaliatory  legislation  becomes  operative  at  the  time  of  the  enactment 
by  a  foreign  state  of  the  law  which  would  impose  an  obligation  on 
a  domestic  company  in  case  there  was  one  doing  business  in  such 
state;  and  the  question  whether  or  not  such  a  company  is  actually 
engaged  in  business  in  such  state  is  immaterial.^  It  has  also  been 
determined  that  if  a  domestic  company  is  refused  a  license  in  a 
foreign  state  merely*  on  the  ground  of  discretion,  the  latter's  compa- 
nies may  be  refused  a  license  on  the  same  ground,  although  the 
domestic  statutes  do  not  in  terms  authorize  it.^ 

What  Constitutes  Doing  Business 

47.  In  General. — ^In  most  if  not  all  of  the  states  statutes  prescrib- 
ing some  or  all  of  the  requirements  noted  above^  as  conditions  prece- 
dent to  the  right  of  foreig^  corporations  to  do  business  in  the  jurisdic- 
tion have  been  enacted.  Their  chief  purpose  is  to  subject  such 
corporations  to  inspection,  so  that  their  condition,  standing  and 
solvency  may  be  known, — the  sam»  sort  of  inspection  to  which  domes- 
tic corporations  are  subjected, — as  well  as  to  subject  them  for  the 
protection  of  the  public  to  the  jurisdiction  of  the  courts  of.  the 
state;  although  an  incidental  purpose  may  be  to  provide  revenue.* 
Such  statutes^  h.o:wever,  do  not  imidertake  to  specify  the  particular 
acts  or  transactions  that  shall  constitute  ''doing  business^'  or  "trans- 
acting bosin^ss'^  or  "carrying  on  business,''  so  that  the  determination 

4.  State  V.  Fidelity,  etc.,  Ins.  Co.,  49       Note :  8  L.R.A.  131. 
Ohio  St.  440,  31  N.  E.  658,  34  A.  S.  R.      7.  Talbott  v.  Fidelity,  etc.,  Co.  of 
573,  16  L.R.A.  6n.  New  York,  74  Md.  536,  22  Atl.  395,  13 

6.  State  V.  Fidelity,  etc.,  Ins.  Co.,  L.R.A.  584. 
49   Ohio   St.  440,  31  N.  £.   658,  34       8.  See  supra,  par.  38  et  seq. 
A.  S.  R.  573,  16  L.R.A.  61L  9.  Orbome  v.  ShUling,  74  Kan.  675, 

6.  Germania  Ins.  Co.  v.  Swigert,  128  88  Pac.  258,  11  Ann.  Cas.  319. 
lU.  237,  21  N.  E.  530,  4.  L.R. A.  473. 
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of  the  question  necessarily  devolves  on  the  courts.  The  latter,  al- 
though the  question  is  of  the  first  importance  owing  to  the  penalties 
that  generally  attach  to  a  noncompliance  with  the  statutory  require- 
ments, have  not,  as  will  appear  later,  found  it  easy  to  formulate  a 
general  rule  by  which  it  can  be  determined  in  all  cases  whether  or 
not  a  corporation  is  doing  business  at  a  particular  place.  In  consid- 
ering the  question  of  what  constitutes  doing  business  within  a  state, 
it  is  sometimes  necessary  to  differentiate  cases  dealing  with  the  scope 
and  meaning  of  statutes  authorizing  service  of  process  against  a  for- 
eign corporation  doing  business  within  a  state  from,  those  which 
determine  whether  a  foreign  corporation  is  doing  a  business  within 
a  state  within  statutes  prescribing  conditions  on  which  foreign  corpo- 
rations will  be  permitted  to  do  business  in  such  state,  and  often  by 
virtue  of  this  distinction  apparently  conflicting  holdings  may  bo 
reconciled  or  at  least  explained.  In  the  main,  however,  the  same 
principles  seem  to  have  been  applied,  regardless  of  this  distinction.^* 
48.  Isolated  or  Single  Act. — It  seems  to  be  the  consensus  of  opin- 
ion that  a  corporation,  to  come  within  the  purview  of  most  statutes 
prescribing  conditions  on  the  right  of  foreign  corporations  to  do 
business  within  the  state,  must  transact  therein  some  substantial 
part  of  its  ordinary  business,  which  must  be  continudus  in  the  sense 
that  it  is  distinguished  from  merely  casual  or  occasional  transactions, 
and  it  must  be  of  such  a  character  as  will  give  rise  to  some  form 
of  legal  obligations.  Hence  it  may  be  laid  down  as  a  general  rule 
that  the  action  of  a  foreign  corporation  in  entering  into  one  contract 
or  transacting  an  isolated  business  act  in  the  state  does  not  ordinarily 
constitute  ''the  carrying  on  or  doing  of  business"  therein.^^  Among 
the  many  instances  of  single  transactions  that  have  been  held  not 
to  constitute  a  "doing  of  business"  within  the  meaning  of  the  stat- 
utes may  be  mentioned  by  way  of  example  the  following:  the  making 
of  a  single  sale  or  contract  of  goods  to  a  citizen  and  the  taking  of  a 

10.  Saxony  Mills  v.  Wagner,  94  11.  Cooper  Mfg.  Co.  v.  Ferguson, 
Miss.  233,  47  So.  899,  136  A.  S.  R.  113  U.  8.  727,  5  S.  Ct.  739,  28  U.  S. 
575,  19  Ann.  Cas.  199,  23  L.R.A.  (L.  ed.)  1137;  Kirven  v.  Virginia- 
(N.S.)  834  and  note;  Berger  v.  Penn-  Carolina  Chemical  Co.,  145  Fed.  288, 
sylvania  R.  Co.,  27  R.  I.  583,  65  Atl.  76  C.  C.  A.  172,  7  Ann.  Cas.  219; 
261,  8  Ann.  Cas.  941,  9  L.R.A.(N.S.)  Delaware,  etc.,  Canal  Co.  v.  Mahlen- 
1214  and  note.  See  also  Kirkwood  v.  brock,  63  N.  J.  L.  281,  43  Atl.  978,  45 
Godd,  (Eng.)  [1910]  A.  C.  422,  18  L.R. A.  538;  Penn  Collieries  Co.  v.  Mc- 
Ann.  Cas.  25  and  note,  containing  a  Keever,  183  N.  Y.  98,  76  N.  E.  935, 
full  discussion  of  what  constitutes  2  L,R.A.(N.S.)  127  and  note;  Booth 
"carrying  on  business"  within  the  v.  Weigand,  30  Utah  136,  83  Pac.  734, 
meaning  of  a  statute  regulating  the  10  L.R.A.(N.S.)  693  and  note, 
business  of  money  lending.  The  case  Notes:  86  A.  8.  R.  914  et  seq.;  24 
does  not  involve  a  corporation,  but  the  L.RJL.  296  et  seq.;  2  Ann.  Cas.  307; 
eonsideration  of  the  principles  of  stat-  11  Ann.  Cas.  321;  Ann.  Cas.  1912A 
utory  construction  render  its  citation  663;  Ann.  Cas.  1913E  1154.. 
appropriate  in  this  connection* 
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note  and  mortgage  in  the  state  to  secure  payment  therefor  ;^-  a  single 
order  for  machinery  taken  by  the  president  of  a  foreign  coiporation 
within  the  state  and  the  delivery  thereof;  *'  a  sale  within  a  state,  by 
an  agent  of  a  foreign  corporation  who  maintains  an  office  there  for 
securing  orders  to  be  sent  to  the  domicil  of  the  corporation  to  be 
filled,  of  a  single  cargo  of  the  company's  product,  which  has  been 
rejected  by  the  original  purchaser;**  the  occasional  purchase  by  a 
foreign  corporation  of  machinery  and  supplies  in  one  state  necessary 
to  the  transaction  of  its  business  in  the  state  of  its  domicil ;  *^  the 
purchase  by  a  foreign  corporation  of  a  promissory  note  in  a  state 
with  no  purpose  of  doing  any  other  act  there ;  *•  the  taking  of  a 
single  mortgage  by  a  foreign  corporation  for  past  due  indebtedness 
for  goods  sold  at  its  domicil ;  *'  the  sale  of  stock  and  the  loan  of 
money  thereon  by  a  foreign  building  and  loan  association;*®  the 
taking  of  an  assignment  of  a  claim ;  *•  a  contract  to  exploit  and  develop 
mining  property  which  a  foreign  corporation  owns  in  the  state ;  *^ 
and  the  receipt  by  a  foreign  insurance  company  at  its  home  office 
after  its  asserted  withdrawal  from  a  state  of  premiums  on  policies 
theretofore  issued,  together  with  four  isolated  acts  extending  over 
a  period  of  three  years,  consisting  in  rewriting  an  existing  policy, 
sending  a  check  in  payment  of  a  policy,  to  be  delivered  on  receipt 
of  certain  unpaid  assessments,  and  two  adjustments  within  the  state 
of  claims  which  have  accrued.*  It  has  also  been  held  that  though 
a  corporation  had  made  a  contract  for  a  series  of  sales  to  a  customer 
within  the  state,  it  was  not  doing  business  therein ;  likewise  that  the 
fact  that  the  president  of  a  foreign  corporation  came  to  the  state 
occasionally  to  transact  its  business,  and  that  during  eight  years  it 
dealt  with  about  thirty-five  or  thirty-six  persons,  did  not  constitute 
doing  business  in  the  state.*    But  the  doing  of  even  a  single  act  of 

12.  Cooper  Mfg.  Co.  v.  Ferguson,  43  Atl.  978,  45  L.R.A.  638. 
113  U.  S.  727,  6  S.  Ct.  739,  28  U.  S.       Note :  2  Ann.  Cas.  307. 

iL.  ed.)  1137;  Kirven  v.  Virginia-  16.  Commercial  Bank  of  Vancouver 
Jarolina  Chemical  Co.,  145  Fed.  288,  v.  Sherman,  28  Ore.  573,  43  Pac.  658, 
76  C.  C.  A.  172,  7  Ann.  Cas,  219;  62  A.  S.  R.  811. 
Plorsheim  Bros.  Dry  Goods  Co.  v.  Lest-  17.  Florsheim  Bros.  Dry  Goods  Co. 
er,  60  Ark.  120,  29  S.  W.  34,  46  A.  S.  v.  Lester,  60  Ark.  120,  29  S.  W.  34, 
R.  162,  27  L.R.A.  505.  46  A.  S.  R.  162  and  note,  27  L.R.A. 

Note:  2  L.R.A.(N.S.)  128.  505. 

13.  Note:  11  Ann.  Cas.  321.  18.  Notes:  10  L.R.A.(N.S.)  693;  11 

14.  Penn  Collieries  Co.  v.  McKeever,  Ann.  Cas.  321. 

183  N.  Y.  98,  75  N.  E.  935,  2  LJI.A.  19.  Booth  v.  Weigand,  30  Utah  136, 
(N.S.)  127  and  note.  83  Pac.  734,  10  L.R.A.(N.S.)  693. 

16.  Colorado  Iron-Works  v.  Sierra      20.  Note:  2  L.R.A. (N.S.)   128. 
Grande  Min.  Co.,  15  Colo.  499,  25  Pac.       1.  Hunter  v.  Mutual  Reserve  Life 
326,  22  A.  S.  R.  433;  Crook  v.  Girard  Ins.  Co.,  218  U.  S.  573,  31  S.  Ct.  127, 
Iron,  etc.,  Co.,  87  Md.  138,  39  Atl.  94,  54  U.   S.    (L.  ed.)    1165,  30  L.R.A. 
67  A.  S.  R.  325;  Delaware,  etc.  Canal   (N.S.)  686. 
Co.  V.  Mahlenbrock,  63  N.  J.  L.  281,       2.  Note:  11  Ann.  Cas.  321. 

70 


12  R.  C.  L.  rOREIGN  CORPORATIONS  (  49 

business  is  prohibited  according  to  the  construction  placed  by  some 
courts  on  the  statute  prescribing  the  conditions  to  be  complied  with 
by  foreign  corporations.*  Thus,  in  accordance  with  this  view  it  has 
been  held  that  a  foreign  corporation  is  guilty  of  doing  business  within 
the  state  if  it  makes  a  single  loan  to  a  resident  thereof,  and  takes 
therefor  promissory  notes  secured  by  a  mortgage  on  real  property 
situate  within  the  state,  though  such  notes  are  payable  in  the  state 
wherein  the  corporation  has  its  residence.*  To  constitute  a  doing 
of  business,  however,  the  act  must  be  such  a  one  as  appertains  to 
the  ordinary  business  and  purposes  of  the  corporation,  as  distin- 
guished from  an  act  within  its  powers.' 

49.  Act  Outside  Ordinary  Business. — It  is  frequently  stated  that 
the  words  "doing  business"  and  "transacting  business,"  as  used  in 
statutes  imposing  conditions  on  foreign  corporations,  refer  only  to 
the  transaction  of  the  ordinary  or  customary  business  in  which  a 
corporation  is  engaged,  and  do  not  include  acts  not  constituting  any 
part  of  its  ordinary  business.  In  other  words,  the  test  applied  is, 
Is  the  corporation  engaged  in  the  transaction  of  that  kind  of  busi- 
ness, or  any  part  thereof,  for  which  it  was  created  and  organized? 
If  so,  it  "does  business,"  within  the  meaning  of  the  constitutions  and 
statutes.  If  not, — if  the  act  it  is  doing  or  has  done  is  not  within 
the  purpose  of  the  grant  of  its  general  powers  and  franchises, — it 
is  not  the  business  to  which  the  constitutional  or  statutory  require- 
ment is  directed.*  Accordingly  it  is  held  quite  generally  that  the 
mere  institution  and  prosecution  or  defense  of  a  suit,  particularly 
if  the  transaction  which  is  the  basis  of  the  suit  took  place  out  of 
the  state,  does  not  amount  to  the  doing  of  business  in  the  state.' 
So  taking  assignments  of  valid  claims  against  residents  of  a  state, 
and  bringing  actions  thereon,  is  not  doing  business  witliin  the  state 
by  a  corporation  not  engaged  in  the  business  of  such  transactions,  or 

S.  John  Deere  Plow  Co.  v.  Wyland,  was  to  be  carried  on.  Therefore,  it 
69  Kan.  255,  76  Pac.  863,  2  Ann.  Cas.  held  that  although  a  single  act,  it  con- 
304;  Southwestern  Slate  Co.  v.  stituted  a  doing  of  business  in  the  state 
Stephens,  139  Wis.  616,  120  N.  W.  within  the  meaning  of  the  statute, 
408,  131  A.  S.  R.  1074,  29  LuB.A.  while  several  acts  of  a  different  nature 
(N.S.)  92.  might  not  have  had  that  effect. 

Notes:  8L.R.A.  236;  24L.R.A.  297;       4.  State  v.  Bristol  Sav.  Bank,  108 
2  L.R.A.(N.S.)  127;  Ann.  Cas.  1912E  Ala.  3,  18  So.  533,  54  A.  S.  R.  141. 
1154.     It  should  be  noted,  however,       5.  Note:  Ann.  Cas.  1912A  553. 
that  in  John  Deere  Plow  Co.  v.  Wy-       6.  Chattanooga     Nat.     Bldg.,     etc., 
land,   69   Kan.   255,   76   Pac.   863,   2  Ass'n  v.  Denson,  189  U.   S.  408,  23 
Ann.  Cas.  304,  the  court  entertained  S.  Ct.   630,  47  U.   S.    (L.  ed.)    870; 
the  view  that  the  act  done  distinctly   Sullivan  v.  Sullivan  Timber  Co.,  103 
indicated  a  purpose  on  the  part  of  the  Ala.  371,  15  So.  941,  25  L.R.A.  543. 
corporation  to  engage  in  business  with- .     Notes:  2  Ann.  Cas.  308;   11  Ann. 
in  the  state,  and  to  make  the  state  a  Cas.  321;  Ann.  Cas.  1912A  554;  Ann. 
part  of  its  field  of  operation,  where  a   Cas.  1913E  1154. 
substantial  part  of  its  ordinary  traffic       7.  St.   Louis,  etc.,   R.   Co.   v.   Fire 
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in  a  business  connected  with  the  claims.®  Somewhat  similarly  it 
has  been  held  that  a  visit  to  a  state  by  the  president  of  a  foreign 
corporation  for  the  purpose  of  settling  a  claim  for  damages  is  not 
doing  business  within  the  state,*  nor  generally  is  collecting  a  debt 
in  another  state  or  taking  a  mortgage  to  secure  it  regarded  as  doing 
business  therein.*^  A  contract  made  in  a  state  by  a  foreign  cor- 
poration for  the  sale  of  its  capital  stock  or  bonds  is  not  a  part  of 
the  business  the  corporation  was  organized  to  conduct,  and  hence 
does  not  constitute  doing  business.**  Pursuant  to  the  same  test,  it 
has  been  held  that  the  following  transactions  by  foreign  corporations 
do  not  constitute  "carrying  on,"  "transacting,"  or  "doing  business" 
in  the  state:  the  appointment  of  local  agents  for  the  future  trans- 
action of  business ;  merely  advertising  its  business  in  the  state ;  receiv- 
ing a  note  in  compromise  of  a  claim  against  a  domestic  corporation ; 
passively  continuing  to  hold  a  previously  existing  and  valid  lien  or 
title;  **  the  making  of  a  collateral  trust  mortgage  to  secure  the  issue 
of  bonds  for  the  purpose  of  borrowing  money,  and  the  making  by 
a  foreign  corporation  of  a  contract  to  insure  its  property  located  in 
the  state.**  A  foreign  corporation  is  not  doing  business  in  a  county 
so  as  to  subject  it  to  suit  there  by  the  fact  that  it  has  an  agent  there 
who  pays  taxes  on  and  has  possession  of  an  unemployed  railroad 
and  machinery,  which  were  mere  adjuncts  or  appurtenances  to  a 
mill  which  the  corporation  had  formerly  operated  but  the  operation 
of  which  had  been  suspended.**  Similarly,  it  has  been  ruled  that 
a  foreign  mining  corporation,  which  has  ceased  mining  operations 
in  the  state,  does  not  do  business  therein  by  leasing  its  lands  for 
agricultural  purposes.*' 

50.  Contract  Made  Outside  State. — In  many  cases  the  doctrine  has 
been  enunciated  that,  even  though  a  corporation  enters  into  a  con- 
tract relating  to  property  situated  within  a  state,  it  is  not  doing  busi- 
ness therein  if  the  contract  is  consummated  outside  of  the  state,** 

Ass'n  of  Philadelphia,  6Q  Ark.  325,       8.  Booth  v.  Weigand,  30  Utah  136, 
30  S.  W.  350,  28  L.R.A.  83;  Buffalo  83  Pac.  734,  10  L,R.A.(N.S.)  693. 
Zinc,  etc.,  Co.  v.  Crump,  70  Ark.  525,       9.  Note:  Ann.  Cas.  1912A  554. 
69  S.  W.  572,  91  A.  S.  R.  87;  Alley       10.  Boulware  v.  Davis,  90  Ala.  207, 
V.  Bowen-M^rrill  Co.,  76  Ark.  4,  88  8  So.  84,  9  L.R.A.  601. 
S.  W.  838,  113  A.  S.  R.  73,  6  Ann.       Note:  Ann.  Cas.  1913E  1154. 
Cas.  127;  Swing  v.  Brister,  87  Miss.       11.  Notes:  11  Ann.  Cas.  321;  Ann, 
516,  40  So.  146,  6  Ann.  Cas.  740  and  Cas.  1912A  554. 
note;  Meddis  v.  Kenney,  176  Mo.  200,       12.  Note:  2  Ann.   Cas.  308. 
75  S.  W.  633,  98  A.  S.  R.  496 ;  Booth       13.  Note :  11  Ann.  Cas.  321. 
V.  Weigand,  30  Utah  135.  83  Pac.  734,       14.  Sullivan  v.  Sullivan  Timber  Co., 
10  L.R.A.(N.S.)   693;  Billmyer  Lum-  103  Ala.  371,  15  So.  941,  25  L.R.A. 
her  Co.  v.  Merchants'  Coal  Co.,  66  W.  543. 

Va.  696,   66   S.  E.  1073,  26  L.R.A.-      15.  Note:  2  Ann.  Cas.  308. 
(N.S.)   1101.  16.  Holder  v.  Aultman,  169  U.  S. 

Notes:  24  L.R.A.  289;  11  Ann.  Cas.   81,  18  S.  Ct.  269,  42  U.  S.   (L.  ed.) 
322;  Ann.  Cas.  1912A  554.  669. 
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and  hence  is  not  required  to  comply  with,  nor  is  it  bound  by,  the 
statutory  regulations  or  restrictions  generally  applicable  to  foreign 
corporations  attempting  to  do  business  therein,  it  being  determined 
that  such  statutes  were  not  intended  to  affect  such  cases,  nor  to  change 
the  rules  of  comity  that  have  always  been  observed  by  the  courts 
of  the  several  states.*'  Thus,  it  has  been  held  that  the  taking  of  a 
chattel  mortgage  on  a  piano  that  is  within  the  state  does  not  con- 
stitute the  transacting  of  business.*®  Nor,  it  has  been  held,  does  a 
building  and  loan  association,  having  its  office  in  the  state  of  its  domi- 
oil,  where  under  its  constitution  and  by-laws  its  business  must  be 
conducted,  all  payments  made,  and  all  contracts  passed  upon,  by 
making  a  loan  in  another  state  to  a  citizen  thereof,  through  its  agent 
therein,  and  taking  a  mortgage  on  land  therein  as  security,  do  busi- 
ness therein  within  the  meaning  of  a  statute  requiring  the  registration 
of  foreign  corporations,  since  in  such  case  the  contract  is  made  and 
to  be  performed  at  the  domicil  of  the  corporation.*'  Similarly  a 
corporation  of  one  state  does  not  carry  on  business  in  another  state 
by  discounting  a  note  sent  to  it  (rom  the  other  state.**^  On  the  same 
grounds  a  sale  of  goods  by  a  foreign  corporation  does  not  constitute 
doing  business  within  a  state,  where  the  sales  are  negotiated  and 
the  goods  are  shipped  from  a  point  in  another  state.*  And  the  further 
circumstance  that  the  seller  sends  one  6f  its  employees  into  the  state 
to  superintend  and  assist  in  the  erection  of  the  article  purchased  does 
not  change  the  nature  of  the  transaction.*  It  has  been  held  tliat  a 
foreign  insurance  company  does  not  do  business  in  a  state  when  it 
issues  insurance  policies  to  citizens  thereof,  if  the  contracts  of  insur- 
ance are  made  and  the  policies  are  issued  in  another  state.*    To  other 

Notes:  2  Ann.  Gas.  309;  11  Ann.  money  in  the  state  through  a  local 
Cas.  321.  agent,  has  taken  a  note  therefor  se- 
ll, Tri-State  Amusement  Co*  v.  For-  cured  by  a  mortgage  on  land  therein 
est  Park  Highlands  Amusement  Co.,  situated,  and  has  brought  suit  on  the 
192  Mo.  404,  90  S.  W.  1020,  111  A.  contract  in  the  courts  of  the  state. 
S.  R.  511,  4  Ann.  Cas.  808,  4  L.R.A.  20.  Bamberger  v.  Schoolfield,  160  U. 
(N.S.)  688.  '  S.  149, 16  S.  Ct.  226,  40  U.  S.  (L.  ed.) 

Notes:  2  Ann.  Cas.  68;  Ann.  Cas.  374. 

1914 A  709.  1.  Hessig-EUis  Drug  Co.  v.  Sly,  83 

18.  Note:  11  Ann.  Cas.  321.  Kan.    60,   109   Pac.    770,    Ann.    Cas. 

19.  People's  Building,  etc.,  Ass'n,  v.  1912A  651  and  note;  Delaware,  etc., 
Berlin,  201  Pa.  St.  1,  50  Atl.  308,  88  Canal  Co.  v.  Mahlenbrock,  63  N.  J.  L. 
A.  S.  R.  764.  Compare  Washington  281,  43  Atl.  978,  45  L.R.A.  638;  John 
Nat.  Building,  etc.,  Ass'n  v.  Stanley,  Deere  Plow  Co.  v.  Agnew,  48  Can.  Sup. 
38  Ore.  319,  63  Pac.  489,  84  A.  S.  R.  Ct.  208,  Ann.  Cas.  1913E  1146  and 
793,  68  L.R.A.  816,  wherein  it  is  held  note. 

that  a  foreign  building  and  loan  as-       2.  Note:  Ann.  Cas.  1912A  555. 
Bodation  has  done  business  in  the  state,       3.  Allgeyer  v.  Louisiana,  165  U.  S. 
within  the  meaning  of  a  statute  pre-  578,  17  S.  Ct.  427,  41  U.  S.  (L.  ed.) 
scribing  conditions  under  which  it  may  832. 

''do  business"  there  when  it  has  loaned       Note :  2  Ann.  Cas.  309,  310. 
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larty  under  a  statute  providing  that  a  foreign  corporation  which  has 
acquired  the  right  to  do  business  within  the  state  by  compliance 
wiUi  the  conditions  prescribed  by  statute  shall  not  be  subjected  to 
any  greater  liabilities  than  are  imposed  on  domestic  corporations  of 
like  character^  the  admission  to  do  business  within  the  state  of  a 
foreign  corporation  which  has  complied  with  the  statutory  require- 
ments constitutes  a  contract  between, the  state  and  the  corporation 
for  the  period  during  which  the  latter  is  admitted,  and  therefore  a 
subsequent  statute  imposing  on  the  foreign  corporation  during  such 
period  a  higher  license  fee  than  that  imposed  on  domestic  corpora- 
tions of  like  character,  is  void,  as  impairing  the  obligation  of  the 
contract,  notwithstanding  the  fact  that  the  legislature  has  power  to 
alter,  amend,  or  annul  the  charters  of  corporations.'  But  the  impo- 
sition of  additional  requirements  on  foreign  corporations  doing  busi- 
ness within  a  state  under  a  statute,  by  an  amendment  thereto,  does 
not  violate  any  contract  right,  where  substantially  the  same  duties 
are  imposed  on  like  domestic  corporations,  and  there  is,  therefore, 
no  discrimination  against  foreign  corporations  that  had  previously 
complied  with  the  statute,  and  placed  themselves  on  an  equal  foot- 
ing with  like  domestic  corporations.^®  Also,  the  mere  fact  of  the 
investment  of  large  sums  of  money  by  a  foreign  corporation  in  re- 
liance on  the  license  granted  it  to  do  business  in  the  state,  does  not 
create  an  irrevocable  contract  between  the  state  and  the  foreign  cor- 
poration, preventing  the  former  from  imposing  new  conditions  on 
the  right  of  the  latter  to  continue  doing  business  in  the  state,  where 
no  statutory  inducement  has  been  held  out  to  the  latter  to  extend  its 
business  into  the  state,*^ 

44.  Abridgment  of  Right  to  Remove  Causes  to  Federal  Courts. — 
The  question  of  the  validity  of  state  statutes  requiring  foreign  corpo- 
rations, as  a  condition  of  being  permitted  to  do  business  within  the 
state,  to  stipulate  not  to  remove  into  the  courts  of  the  United  States 
suits  brought  against  them  in  the  courts  of  the  state,  has  provoked 
a  great  deal  of  judicial  discussion,  resulting  in  the  drawing  of  cer- 
tain fine  distinctions  which  in  their  application  have  a  tendency  to 
produce  confusion.    Thus,  the  early  view  concurred  in  by  the  United 

bile,  etc.,  R.  Co.,  64  S.  W.  451,  23  Colorado,  204  U.   S.  103,  27   S.   Ct. 

Ky.  L.  Rep.  784,   54  L.R.A.  916.  198,  61  U.  S.  (L.  ed.)  393,  9  Ann.  Ca3. 

If  a  foreign  corporation  violates  a  978  and  note;  Kirby  v.  Union  Pac. 

valid  law  of  the  state  enacted  after  its  R.  Co.,  51  Colo.  509;  119  Pac.  1042, 

admission,  the  license  so  issued  may  be  Ann.  Cas.  1913B  461. 

adjudged  forfeited.     State  v.  Cream-  10.  Tarr  v.  Western  Loan,  etc.,  Co., 

ery  Package  Mfg.  Co.,  110  Minn.  415,  152  Idaho  741,  99  Pac.  1049,  21  L.R.A. 

126  N.  W.  126,  623,  136  A.   S.  R.  (N.S.)   707. 

514;  Travellers'  Ins.  Co.  v.  Fricke,  99  11.  State  v.  Louisville,  etc,  Co.,  97 

Wis.  367,  74  N.  W.  372,  78  N.  W.  407,  Miss.  35,  51  So.  918,  53  So.  454,  Ann. 

41  L.R.A.  557.  Cas  1912C  1150. 

9.  American  Smelting,  etc.,  Co.  v.  Note:  17  Ann.  Cas.  1252. 
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States  Supreme  Court  was  that  such  statutes  were  in  defiance  of  the 
object  of  the  provisions  of  the  constitution  and  statutes  of  the  United 
States,  conferring  on  the  federal  courts  jurisdiction  of  controversies 
between  citizens  of  different  states  of  the  Union,  or  between  citizens 
of  one  of  the  states  and  aliens,  which  was  to  secure  ia  tribunal  pre- 
sumed to  be  more  impartial  than  a  court  of  the  state  in  which  one 
of  the  litigants  resides,  and  hence  were  unconstitutional  and  void,^* 
as  were  also  all  agreements  entered  into  in  pursuance  thereof,  even 
after  they  had  been  executed  and  filed.^'  In  later  decisions,  also 
aflBrmed  by  the  United  States  Supreme  Coiu't,  it  has  been  held,  how- 
ever, that,  while  a  state  may  not  exact  of  a  foreign  corporation  as 
a  condition  of  entering  into  the  state  and  continuing  to  do  business 
therein  a  contract  to  surrender  the  right  of  removal  of  causes  to  the 
federal  courts,  it  may  nevertheless  validly  enact  that  if  such  corpora- 
tion shall  remove  a  case  to  a  federal  court  its  right  to  do  further 
business  in  the  state  shall  cease.  In  other  words,  the  state  cannot 
exact  an  agreement  in  advance  that  the  corporation  will  not  remove  a 
cause,  but  it  may  compel  the  corporation  to  abstain  from  the  federal 
courts  or  else  cease  to  do  business  in  the  state.^*  The  reason  for  this 
holding  is  that  since  a  foreign  corporation  has  no  constitutional  right 
to  do  business  in  another  state,  that  state  has  authority  at  any  time 
to  declare  that  it  shall  not  transact  business  there,  and  its  motive 
for  so  doing  is  wholly  immaterial.**  The  latter  view,  however,  seems 
to  have  been  qualified  by  still  more  recent  decisions  holding  that 
a  state  statute  providing  for  the  revocation  of  the  license  or  permit 
of  a  foreign  corporation  to  do  business  in  the  state  for  the  removal 
of  a  cause  to  a  federal  court  without  the  consent  of  the  opposing 
party  is  not  valid  when  applied  to  foreign  public  utility  corporations 
engaged  in  interstate  commerce  where  the  effect  of  the  rule  is  to  dis- 

12.  Home   Ins.    Co.   v,    Morse,    20  13.  Rece  v.  Newport  News,  etc.,  Co., 

Wall  445,  22  U.  S.  (L.  ed.)  365,  over-  32  W.  Va.  164,  9  S.  E.  212,  3  L.R.A. 

ruling  30  Wis.  496,  11  Am.  Rep.  680;  572  and  note. 

Barron  v.  Burnside,  121  U.  S.  186,  7  S.  14.  Prewitt  v.   Security   Mut.   Life 

Ct.  931,  30  U.  S.  (L.  ed.)  915;  South-  Ins.  Co.,  119  Ky.  321,  83  S.  W.  611, 

em  Pac.  R.  Co.  v.  Denton,  146  U.  S.  84  S.  W.  527,  115  A.   S.  R.  264,  1 

202,  13  S.  Ct.  44,  36  U.  S.  (L.  ed.)  L.R.A.(N.S.)  1019  and  note,  affirmed 

943;  In  re  Keasbey^  etc.,  Co.,  160  U.  iti  202  U.  S.  246,  26  S.  Ct.  619,  50 

S.  221,  16  S.  Ct.  273,  40  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  1013,  6  Ann.  Cas.  317 

402;  Barrow  S.  S.  Co.  v.  Klane,  170  and  note;  People  v.  Judge,  21  Mich. 

U.  S.  100,  18  S.  Ct.  526,  42  U.  S.  577,  4  Am.  Rep.  504;  State  v.  Doyle, 

(L.  ed.)  964;  Western  Union  Teleg.  Co.  40  Wis.  175,  22  Am.  Rep.  692,  affirmed 

V.  Dickinson,  40  Ind.  444, 13  Am.  Rep.  in  94  U.  S.  535,  24  U.  S.  (L.  ed.)  148. 

295  and  note;  Hobbs  v.  Manhattan  Ins.  Notes:  3  L.R.A.  572;  24  L.R.A.  294, 

Co.,  56  Me.  417,  96  Am.  Dec.  472;  295;  44  L.R.A.(N.S.)  219. 

Shaft  V.  Phoenix  Mut.  laf e  Ins.  Co.,  15.  Doyle  v.  Continental  Ins.  Co.,  94 

67  N.  Y.-  544,  23  Am.  Rep.  138.  U.  S.  535,  24  U.  S.  (L.  ed.)  148. 

Notes:   85  A.   S.  R.  921;   6  Ann.  See  also  supra,  par.  36. 

Gas.  325. 
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criminate  in  favor  of  domestic  corporations,  and  thereby  interfere 
with  interstate  commerce.**  It  has  also  been  held  that  a  state  has 
no  right  to  exclude  a  foreign  corporation  from  the  state  because  it 
brought  an  action  in  the  federal  courts,  where  the  corporation  has 
acquired  property  and  contract  rights  under  the  sanction  of  state 
laws,  as  to  do  so  would  impair  the  obligation  of  contracts  or  deprive 
the  foreign  corporation  of  its  property  without  due  process  of  law.*^ 
Irrespective  of  the  right  of  a  state  to  restrict  a  foreign  corporation's 
right  to  remove  a  case  to  the  federal  courts,  it  has  been  said  that  a 
state  may  require  a  corporation,  as  a  condition  prerequisite  to  the 
right  to  conduct  business  within  its  borders,  to  become  domesticated, 
in  which  event  the  right  of  removal  is  gone,  but  this  statement  of  the 
law  has  been  authoritatively  denied  by  the  supreme  court  of  the 
United  States.** 

Retaliatory  Legislation 

45.  Nature  and  Constitutionality. — ^A  very  familiar  species  of  bur- 
den imposed  on  foreign  corporations,  especially  insurance  compa- 
nies, as  a  condition  on  which  they  shall  do  business  in  a  state  other 
than  that  of  their  origin,  is  that  imposed  by  what  is  commonly  known 
as  retaliatory  legislation.  These  statutes,  which  have  been  very  gen- 
erally adopted,  differ  some  in  phraseology,  but  all  in  eflfect  provide 
that  when  any  corporation  organized  under  the  laws  of  any  of  the 
several  states  seeks  to  enter  the  jurisdiction  of  another  state,  the  same 
taxes,  licenses,  fees,  and  conditions  shall  be  imposed  on  it  as  are 
exacted  or  imposed  on  the  corporations  of  the  latter  state  on  enter- 
ing the  jurisdiction  of  the  former  state.**    Thus,  where  a  contract 

16.  Hemdon  v.  Chicago,  etc.,  R.  Co.,  federal  courts,  see  supra,  par.  27. 
218  U.  S.  135,  30  S.  Ct.  633,  64  U.  S.  19.  PhUadelphia  Fire  Ass'n  ▼.  New 
(L.  ed.)  970;  Swanger  v.  Atchinson,  York,  119  U.  S.  110,  7  S.  Ct.  108,  30 
etc.,  B.  Co.,  218  U.  S.  159,  30  S.  Ct.  U.  S.  (L.  ed.)  342;  Germania  Ins.  Co. 
639,  54  U.  S.  (L.  ed.)  978;  Harrison  v.  Swigert,  128  lU.  237,  21  N.  E.  530, 
V.  St.  Louis,  etc.,  R.  Co.,  232  U.  S.  4  L.R.A.  473;  People  v.  Fidelity,  etc., 
318,  34  S.  Ct.  333,  58  U.  S.  (L.  ed.)  Co.,  153  111.  25,  38  N.  E.  752,  26  L.R.A. 
621.  295 ;  Phcsnix  Ins.  Co.  v.  Com.,  6  Bush 

Note:  Ann.  Cas.  1912C  1160.  (Ky.)   68,  96  Am.  Dec.  331;  Talbott 

17.  Note:  Ann.  Cas.  1912C  1161.  v.  Fidelity,  etc.,  Co.,  74  Md.  536,  22 
See  also  infra,  par.  43.  Atl.  395, 13  L.R.A.  584;  Haverhill  Ins. 
But  compare  State  v.  Louisville,  etc.,  Co.  v.  Prescott,  42  N.  H.  547,  80  Am. 

R.  Co.,  97  Miss.  35,  51  So.  918,  53  So.  Dec.   123 ;   People  v.   Fire  Ass'n,   92 

464,  Ann.  Cas.  1912C  1150.  N.  Y.  311,  44  Am.  Rep.  380 ;  State  v. 

18.  Southern  R.  Co.  v.  Allison,  190  Western  Union  Mut.  Life  Ins.  Co.,  47 
U.  S.  326,  23  S.  Ct.  713,  47  U.  S.  Ohio  St.  167,  24  N.  E.  392,  8  L.R.A. 
(L.  ed.)  1078,  overruling  Debnam  v.  129  and  note;  State  v.  Fidelity,  etc., 
Southern  Bell  Telephone,  etc.,  Co.,  126  Ins.  Co.,  49  Ohio  St.  440,  31  N.  E.  658, 
N.  C.  831,  36  S.  E.  269,  65  L.R.A.  915.  34  A.  S.  R»  573  and  note,  16  L.R.A» 

For  a  full  discussion  of  the  status  611. 
of   domesticated    corporations    in   the       Note :  95  Am.  Dec.  538. 
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of  insurance  was  made  with  a  resident'  of  another  state  on  property 
situated  there,  by  a  foreign  mutual  insurance  company,  which  had 
not  complied,  in  such  state,  with  the  obligations  and  requirements 
imposed  by  the  laws  of  its  domicil  on  like  corporations  chartered 
by  the  laws  of  the  former  state,  and  acting  in  such  domicil,  it  was 
held  that  the  contract  was  invalid  in  the  state  wherein  it  was  made, 
and  that  an  action  there  on  the  premium  note  could  not  be  main- 
tained.^ The  evident  purpose  of  such  acts  when  adopted  by  a 
state  is  to  treat  the  corporations  of  another  state  seeking  to  transact 
business  in  the  forum  precisely  as  such  other  state  would  treat  the' 
former's  corporations  seeking  to  do  business  there,  and  they  rest  on 
the  idea  that  the  comity  due  from  one  state  to  another  is  not  required 
to  be  more  than  equal  and  reciprocal,  and  what  is  wholly  a  matter 
of  privilege  may  be  granted  or  withheld  on  conditions.^  These  stat- 
utes have  been  violently  opposed  as  unconstitutional,  principally  on 
the  ground  that  they  amount  to  a  delegation  of  legislative  power,  and 
confer  on  the  legislatures  of  other  states  the  power  to  fix  the  rate 
of  taxation  that  shall  prevail  in  the  state  enacting  the  statute.  But 
their  validity  has  been  almost  uniformly  upheld,  the  courts  saying 
that  while  the  legislative  power  of  the  state  is  by  the  constitution 
vested  in  the  legislature,  yet  that  body  has  autliority  to  pass  a  law 
whose  operation  is  by  its  terms  made  to  depend  on  a  contingency, 
even  though  that  contingency  be  some  action  on  the  part  of  the 
legislature  of  another  state;  that  the  legislature  has  power  to  pass 
an  act  to  take  effect  on  the  happening  of  some  future  event,  certain 
or  uncertain,  which,  in  its  judgment,  affects  the  expediency  of  the 
law.* 

46.  Construction  of  Retaliatory  Statutes. — ^Retaliatory  statutes  will 
not  be  enforced  against  a  foreign  corporation  on  the  ground  of  alleged 
restrictions  in  the  statutes  of  the  state  which  created  it,  unless  it  is 
clearly  proven  that  those  statutes  would  have  the  restrictive  eflFect 
which  is  claimed.*  Moreover,  while  it  is  doubtless  true  that  the 
ultimate  object  of  such  statutes  is  to  secure  reciprocity,  their  immedi- 
ate object  is  to  retaliate  on  the  companies  of  a  given  state  disfavors 
shown  to  domestic  companies  in  such  state;  consequently  they  are 
penal  in  character  and  must,  unlike  reciprocal  statutes,  be  strictly 

20.  Haverhill  Ins.  Co.  v*  Prescott,       Note:  80  Am.  Dec.  126,  127. 
42  N.  H.  547,  80  Am.  Dec.  123.     It       1.  People  v.  Fire  Ass'n,  92  N.  Y. 
seems,  however,  that  by  virtue  of  stat-  311,  44  Am.  Rep.  380. 
ates  passed  subsequent  to  the  decision       2.  Phoenix  Ins.  Co.  v.  Com.,  5  Bush,, 
in  this  case,  a  foreign  insurance  com-   (Ky.)  68,  96  Am.  Dec.  331  and  note; 
pany  may   recover  in   an   action   on  People  v.  Fire  Ass'n,  92  N.  Y.  311, 
a  premium  note  given  as  the  consider-  44  Am.  Rep.  380. 
ation  for  a  contract  of  insurance  made       3.  People  v.   Fidelity,  etc.,   Co.   of 
in  New  Hampshire,  although  such  com-  N^w  Yoi*,  153  111.  25,  38  N.  E,  752,. 
pany  has  not  complied  with  the  laws  of  26  L.R.A.  295. 
that  state  in  regard  to  insurance.  Note:  8  L.R.A.  131. 
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all  question  as  to  the  effect  of  noncompliance  by  a  foreign  corpora- 
tion with  such  statutes  is  settled  by  express  provisions  that  the  con- 
tracts of  a  foreign  corporation,  affecting  the  personal  liability  thereof 
or  relating  to  property  within  the  state  where  the  corporation  has 
failed  to  comply  with  the  provisions  of  the  statute,  shall  be  void  in 
behalf  of  the  corporation  or  its  assigns.^'  And  there  are  numerous 
decisions  holding  that  a  constitutional  or  statutory  provision  declar- 
ing it  unlawful  for  any  foreign  corporation  to  do  or  transact  business 
within  the  commonwealth  unless  it  has  complied  with  the  conditions 
prescribed  has  the  effect  of  rendering  void,  or  at  least  unenforceable, 
the  contracts  of  a  noncomplying  foreign  corporation,  and  therefore 
prevents  the  maintenance  by  the  corporation  of  any  action  on  such 
a  contract.^®  According  to  these  authorities  if  a  statute  prohibits 
foreign  corporations  from  doing  business  in  the  state  without  first 
having  complied  with  the  law,  this  prohibition  is  as  effective  to  make 

2  Ann.  Gas.  63;  6  Ann.  Gas.  639;  7  the  act  the  contract  is  valid,  and  it 

Ann.  Gas.  224.  will  be  protected  in  the  rights  it  then 

17.  Garratt   Ford    Co.   v.   Vermont  enjoys  or  is  entitled  to  under  the  oon- 

Mfg.  Co.,  20  R.  I.  187,  37  Atl.  948,  78  tract,  but  until  the  year  has  elapsed 

A.  S.  R.  852,  38  L.R.A.  545  (stating  the  other  party  to  the  contract  is  en- 

this  to  be  the  case  in  some  jurisdic-  titled  to  repudiate  it  in  the  same  man- 

tions).  ner  as  if  the  amendment  had  not  been 

Note:  13  Ann.  Gas.  512.  passed.    Ann.  Gas.  1914A  704  note. 

Under  the  Wiscotisin  statute  prior  to  18.  Armour  Packing  Go.  v.  Vine- 
1911  (Stat.  J  1770b)  the  contract  of  gar  Bend  Lumber  Co.,  149  Ala.  205, 
every  foreign  corporation  within  the  42  So.  866,  13  Ann.  Gas.  951;  Gincin- 
terms  of  that  section  which  had  not  nati  Mut.  Health  Assur.  Co.  v.  Rosen- 
complied  with  its  provisions  was  whol-  thai;  55  111.  85,  8  Am.  Rep.  626; 
ly  void  on  its  behalf  and  on  behalf  of  Fruin-Colnon  Contracting  Go.  v.  Ghat- 
its  assigns,  but  was  enforceable  against  terson,  146  Ky.  504,  143  S.  W.  6,  40 
it  or  them.  Allen  v.  Milwaukee,  128  L.R.A.(N.S.)  857  endnote;  Oliver  Go. 
Wis.  678,  106  N.  W.1099,  116  A.  S.  v.  Louisville  Realty  Co.,  156  Ky.  628, 
R.  54,  8  Ann.  Gas.  392,  5  L.R.A.(N.S.)  161  S.  W.  670,  Ann.  Gas.  1915C  565> 
680;  Duluth  Music  Go.  v.  Clancy,  139  51  L.R.A.(N.S.)  293;  Randall  v.  Tuell, 
Wis.  189,  120  N.  W.  854,  131  A.  S.  89  Me.  443,  36  Atl.  910,  38  L.R. A.  143; 
R.  1051;  Southwestern  Slate  Go.  v.  Buckley  v.  Humason,  50*  Minn.  195, 
Stephens,  139  Wis.  616,  120  N.  W.  52  N.  W.  385,  36  A.  S.  R.  637,  16 
408,  131  A.  S.  R.  1074,  29  L.R.A.  L.R.A.  423;  Tri-State  Amusement  Co. 
(N.S.)  92;  Hanna  v.  Kelsey  Realty  v.  Forest  Park  Highlands  Amusement 
Co.,  146  Wis.  276,  129  N.  W.  1080,  Co.,  192  Mo.  404,  90  S.  W.  1020, 
140  A.  S.  R.  1075  and  note;  33  L.R.A.  111  A.  S.  R.  511,  4  Ann.  Gas.  808,  4 
(N.S.)  355.  By  the  amendment  of  L.R.A.(N.S.)  688  and  note;  Com. 
1911  (Laws  1911,  c.  142,  as  amended  Mut.  Fire  Ins.  Co.  v.  Hay  den,  60  Neb. 
by  Laws  1911,  c.  664,  4  12),  a  636,  83  N.  W.  922,  83  A.  S.  R.  545, 
limitation  of  one  year  was  set  on  reversed  on  another  point  on  rehearing 
the  right  of  the  other  party  to  such  in  61  Neb.  454,  85  N.  W.  443;  Henni 
a  contract  to  disaffirm  it.  It  fol-  v.  Fidelity  Building,  etc.,  Ass'n,  61 
lows,  that  if  a  year  elapses  within  Neb.  744,  86  N.  W.  475,  87  A. 
which  no  action  is  begun  or  no  defense  S.  R.  519 ;  Johnson  v.  Hulmgs,  103 
is  set  Qp  by  either  party,  then  as  to  a  Pa.  St.  498,  49  Am.  Rep.  131 ;  McGon- 
coirporation  within  the  provisions  of  nell  v.  Kitchens,  20  S.  G.  430,  47  Am. 
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the  contracts  of  such  corporations  void  as  though  the  statute  in  terms 
so  declared  them;  for  if  an  act  is  prohibited  or  declared  unlawful, 
it  is  not  necessary  for  the  law  to  declare  the  act  or  contract  void; 
an  unlawful  act  is  itself  void.^*  So  also  it  is  the  general  rule  that 
a  statute  prohibiting  a  noncomplying  corporation  to  sue  in  the  state 
courts  on  any  contract  has  the  effect  of  rendering  the  contract  unen- 
forceable by  the  corporation  in  the  courts  of  the  state,**  and  some 
decisions  under  such  statutes  hold  that  the  contract  is  void  and  can- 
not be  enforced  by  the  corporation  even  after  it  has  complied  with 
the  statute.*  Such  provisions  are  deemed  mandatory,  and  must  be 
substantially  complied  with  in  order  to  enable  the  corporation  to 
maintain  an  action  in  the  courts  of  the  state  to  enforce  its  contracts.* 
On  the  other  hand,  authorities  are  riot  wanting  to  the  effect  that 
contracts  entered  into  by  a  foreign  corporation  which  has  not  com- 
plied with  the  requirements  of  the  constitution  or  statute  of  the 
domestic  state,  are  not  merely  by  reason  of  th&t  fact  void  and  unen- 
forceable by  the  corporation  in  the  courts  of  such  state.  Some  of 
these  decisions  are  based  upon  the  impropriety  of  collateral  inquiry 
as  to  the  fact  of  noncompliance,  or  the  estoppel  of  the  opposite  party 

Rep.  845;  Rose  v.  Kimberly,  etc.,  Co.,  Copying  Co.  v.  Eureka  Bazaar,  20  S. 
89  Wis.  545,  62  N.  W.  526,  46  A.  S.  D.  526,  108  N.  W.  15,  9  L.R.A.(N.S.) 
R.  855,  27  L.R.A.  556.  1176  and  note. 

Notes:  24  L.R.A.  318;  13  Ann.  Cas.  Notes:  2  Ann.  Cas.  64;  7  Ann.  Cas. 
512;  Ann.  Cas.  1914A  703.  219,  224;  Ann.  Cas.  1914A  704. 

19.  Tri-State  Amusement  Co.  v.  For-  1.  Valley  Lumber  etc.,  Co.  v.  Dries- 
est  Park  Highlands  Amusement  Co.,  sel,  13  Idaho  662,  93  Pac.  765,  13 
192  Mo.  404,  90  S.  W.  102,  111  A.  Ann.  Cas.  63,  15  L.R.A.(N.S.)  299; 
8.  R.  511,  4  Ann.  Cas.  808,  4  L.R.A.  United  Lead  Co.  v.  J.  W.  Reedy  Ele- 
(N.S.)  688  and  note.  vator  Mfg.  Co.,  222  111.  199,  78  N.  E. 

20.  Valley  Lumber,  etc.,  Co.  v.  Dries-  567,  6  Ann.  Cas.  637;  Tri-State  Amuse- 
sel,  13  Idaho  662,  93  Pac.  765,  13  ment  Co.  v.  Forest  Park  Highlands 
Ann.  Cas.  63,  15  L.R.A.(N.S.)  299;  Amusement  Co.,  192  Mo.  404,  90  S.  W. 
Union  Stock  Yards  Nat.  Bank  v.  Bol-  1020,  111  A.  S.  R.  611^  4  Ann.  Cas. 
an,  14  Idaho  87,  93  Pac.  508,  125  A.  808,  4  L.R.A.(N.S.)  688  and  note; 
S.  R.  146;  Tair  v.  Western  Loan,  etc.  Amalgamated  Zinc,  etc.,  Co.  Y.  Bay 
Co.,  15  Idaho  741,  99  Pac.  1049,  21  State  Zinc  Min.  Co.,  221  Mo.  7,  120 
L,RJl.(N.S.)  707;  J.  Walter  Thomp-  S.  W.  31,  23  L.R.A.(N.S.)  492.  (These 
son  Go.  V,  Whitehed^  185  111.  454,.  56  Missouri  decisions  in  effect  overrule 
N.  E.  1106,  76  A.  S.  R.  51  and  note;  the  decision  in  Carson-Rand  Co.  v. 
United  Lead  Co.  v.  J.  W.  Reedy  Ele-  Stern,  129  Mo.  381,  31  S.  W,  772,  32 
vator  Mfg.  Co.,  222  HI.  199,  78  N.  E«  L.R^A.  420) ;  American  Copying  Co.  v. 
567,  6  Ann.  Cas.  637;  Lehigh  Port-  Eureka  Bazaar,  20  S.  D.  526,  108  N. 
land  Cement  Co.  v.  McLean,  245  HL  W.  15,  9  L.R.A.(N.S.)  1176. 

326,  92  N.  E.  248,  137  A.  S.  R.  322 ;  Notes :  6  Ann.  Cas.  639 ;  7  Ann.  Cas. 
White   Sewing  Mach.   Co.  v.  Harris,  219. 

262  111.  361,  96  N.  E.  857,  Ann.  Cas.      2.  Tarr  v.  Western  Loan,  etc.,  Co., 
1912D  536;   Swing  v.   Cameron,  145  15  Idaho  741,  99  Pac.  1049,  21  L.R.A. 
Mich.  175, 108  N.  W.  506,  9  Ann.  Cas.   (N.S.)  707. 
332,   9   L.R.A.(N.S.)    417;    American       Note:  2  Ann.  Cas,  64. 
R.  C.  L.  Vol.  XII.— 6.  81 
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to  the  contract  to  set  up  such  fact;'  others  upon  the  wording  of  the 
particular  statute,  or  the  imposition  of  express  penalties  for  noncompli- 
ance;* and  still  others  upon  the  ground  that  noncompliance  with 
statutes  of  the  kind  now  under  consideration  operates  only  to  suspen(3 
the  remedy  and  that  subsequent  compliance  restores  the  right  to  sue.^ 
56.  Collateral  Inquiry  as  to  Noncompliance — ^Estoppel  or  Waiver 
of  Right  to  Raise  Objection. — Collateral  inquiry  into  the  question  of 
the  compliance  of  foreign  corporations  with  restricting  statutes  ha^ 
been  denied  by  some  decisions,  holding  that  such  an  inquiry  can 
be  made  only  in  a  direct  proceeding  for  that  purpose.  The  effect 
of  this  view  is  that  a  corporation  may  enforce  ite  contracts  until 
action  by  the  state  has  established  their  illegality.^  There  is  also 
authority  to  the  effect  that  a  person  who  enters  into  a  contract  with 
a  foreign  corporation  which  has  not  complied  with  the  domestic  stat- 
ute is  estopped  to  deny  the  validity  of  the  contract  on  the  ground 
of  such  noncompliance,'  at  least  where  the  statute  does  not  provide 
that  such  contract  shall  be  void,  but  merely  fixes  a  special  penalty 
for  violation  of  the  statute,*  but  so  apparent  is  the  fact  that  the 
adoption  of  the  doctrine  of  estoppel  would  virtually  nullify  the  pur- 
pose of  statutes  of  this  nature,  that  the  authorities  generally  refuse 
to  assent  to  it,  although  the  failure  to  apply  this  rule  may,  in  some 
cases,  work  a  hardship  on  the  delinquent  corporation.^  The  fact 
that  the  defendants  knew  that  the  plaintiflF  was  a  foreign  corporation 
at  the  time  the  contract  in  question  was  made  does  not  estop  them 
to  plead  noncompliance  with  the  statute  regulating  foreign  corpora- 
tions,*® and  the  fact  that  a  party  to  a  contract  with  a  noncomplying 
foreign  corporation  has  made  numerous  payments  of  interest  instal- 
ments before  being  sued,  and  without  objection  on  the  ground  of 
the  noncompliance  of  the  corporation,  does  not  constitute  a  waiver 
of  the  right  to  plead  the  corporation's  failure  to  comply  with  the  stat- 
ute and  constitution  of  the  state  in  order  to  entitle  it  to  do  business 
within  the  state.**    Nor  will  the  fact  that  the  defendant  has  set  up 

3.  See  infra,  par.  56.  Vernon,  9  Wash.  142,  37  Pac.  287,  38 

4.  See  infra,  par,  57.  Pac.  80,  43  A.  S.  R.  82t.     And  see 

5.  See  infra,  par.  58.  infra,  par.  57. 

6.  Foster  v.  Charles  Beteher  Lumber  9.  Fruin-Colnon  Contracting  Co.  v. 
Co.,  5  S.  D.  57,  58  N.  W.  9,  49  A.  S.  Chatterson,  146  Ky.  504,  143  S.  W.  6, 
R.  859,  23  L.R.A.  490.  40   L.R.A.(N.S.)    852;   Oliver  Co.   v. 

Notes:  24  L.R.A.  293;  2  Ann.  Cas.  Louisville  Realty  Co.,  156  Ky.  628, 161 
68.  S.  W.  570,  Ann.  Cas.  1915C  565,  51 

7.  Sherwood  v.  AMs,  83  Ala.  115,  L.R.A.  293. 

3  So.  307,  3  A.  S.  R.  695  (this  is,  how-  Note:  Ann.  Cas.  1914A  703. 

ever,  no  longer  the  rule  in  Alabama,  10.  Osborne  v.  Shilling,  74  Kan.  676, 

as  appears  from  the  citations  in  notes  88  Pac.  258,  11  Ann.  Cas.  319. 

to  par.  155).  11.  Tarr  v.  Western  Loan,  etc.,  Co., 

Note :  2  Ann.  Cas.  68.  15  Idaho  741,  99  Pac.  1049,  21  L.R.A. 

8.  La  France  Fire-Engine  Co.  v.  Mt.  (N.S.)   707. 
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a  counterclaim  in  the  answer,  asking  for  the  damages  resulting  from 
the  breach  of  the  contract  by  plaintiff,  operate  as  a  waiver  of  his 
right  to  ask  for  an  abatement  of  the  action.*^  It  has  been  held  how- 
ever in  some  jurisdictions  that  if  the  foreign  corporation  fails  or 
neglects  to  allege  in  its  complaint  that  it  has  complied  with  the  laws 
of  the  state,  such  complaint  is  demurrable  on  the  ground  that  it 
fails  to  allege  the  legal  capacity  of  the  corporation  to  sue,  but  that 
the  defendant  will  waive  the  question  of  noncompliance  if  he  fails 
to  raise  the  same  by  demurrer  or  answer,  and  cannot  raise  it  for  the 
first  time  in  the  appellate  court.*' 

57.  Statutory  Provisions  as  to  Penalty  for  Noncompliance. — ^Where 
a  constitution  or  statute  expressly  declares  that  it  shall  not  be  law- 
ful, or  that  it  shall  be  unlawful,  for  a  foreign  corporation  to  transact 
business  within  the  state  until  the  conditions  have  been  complied 
with,  it  is  generally  held  that  noncompliance  with  such  conditions 
renders  the  contract  void  and  unenforceable  by  the  corporation,  not- 
withstanding that  a  penalty  is  imposed  for  noncompliance  with  such 
eonditions.**  On  the  other  hand  there  can  be  no  doubt  as  to  the 
validity  of  the  contract,  so  far  as  it  is  affected  by  statute,  when,  as 
is  the  case  in  some  states,  the  statute,  besides  imposing  a  penalty 
for  failure  to  observe  its  terms,  expressly  declares  that  such  failure 
shall  not  affect  the  validity  of  any  contract  bj'  or  with  the  corpora- 
tion.** Some  statutes  merely  impose  a  penalty  for  failing  to  comply 
with  the  prescribed  conditions,  and  under  them  it  is  generally  held 

12.  Osborne  v.  Shilling,  74  Kan.  675,      And  see  supra,  par.  55. 

SS  Pae.  258,  11  Ann.  Gas.  319.  16.  National  Fertilizer  Co.  v.  Fall 

13.  Valley  Lumber  &  Mfg.   Co.  v.  River  Five  Cents  Sav.  Bank,  196  Mass 
Driessel,  13  Idaho  662,  93  Pac.  765,  458,  82  N.  E.  671,  13  Ann.  Cas.  510, 

13  Ann.  Cas.  63, 15  L.R.A.(N.S.)  299.  14  L.R.A.(N.S.)  561.  And  see  Claf- 
And  see  infra,  par.  79.  lin  v.  United  States  Credit  System  Co., 

14.  McCanna   etc.,    Co.    v.    Citizens  165  Mass.  501,  43  N.  E.  293,  52  A.  S. 
Trust  etc.,  Co.,  76  Fed.  420,  39  U.  S.  R.  528. 

A.  S.  R.  332,  24  C.  C.  A.  11,  35  L.R.A.  Notes:  24  L.R.A.  290;  4  L.R.A. 
236;   Pittsburg   Constr.   Co.   v.   West   (N.S.)  688. 

Side  Belt  R.  Co.,  154  Fed.  929,  83  C.  A  contract  of  a  foreign  corporation, 
C.  A.  501,  11  L.R.A.(N.S.)  1145,  af-  if  not  contrary  to  public  policy,  is  not 
firming  151  Fed.  125;  Cincinnati  Mut.  invalid  because  the  corporation  has  nqt 
Health  Assur.  Co.  v.  Rosenthal,  55  111.  complied  with  a  statute  requiring  it  to 
S5,  8  Am.  Rep.  626;  Fruin-Colnon  appoint  a  resident  of  the  state  as  its 
Contracting  Co.  v.  Chatterson,  146  Ky.  attorney,  but  not  declaring  that  such 
504,  143  S.  W.  6,  40  L.R.A.(N.S.)  contract  shall  be  void,  while  another 
857  and  note ;  Oliver  Co.  v.  Louisville  statute  expressly  provides  that  in  case 
Realty  Co.,  156  Ky.  628,  161  S.  W.  of  a  foreign  insurance  company  the 
570,  Ann.  Cas.  19150  565,  51  L.R.A.  contract  shall  be  void.  Garratt  Ford 
(N.S.)  293;  Thome  v.  Travellers'  Ins.  Co.  v.  Vermont  Mfg.  Co.,  20  R.  1. 187, 
Co.,  80  Pa  St.  15,  21  Am.  Rep.  89.  37  Ail.  948,  78  A.  S.  R.  852,  38  L.R.A. 
Note:  4  L.R.A.(N.S.)   688,  69L        545. 
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that  contracts  made  before  compliance  are  valid.*^  The  conclu- 
sion reached  in  these  decisions  is  that  the  penalty  is  exclusive  of 
all  other  remedies,  and  that  a  court  cannot  enlarge  a  remedy  which 
the  legislature  has  deemed  to  be  sufficient.*'  Many  decisions  how- 
ever hold  that  notwithstanding  such  penalty  the  contracts  of  a  foreign 
corporation  which  has  not  complied  with  the  statutes  are  not  valid 
and  enforceable  on  behalf  of  the  company  itself.*®    Where  no  pen- 

16.  State  Mut.  Fire  Ins.  As^'n  v.  S.  R.  827  and  note;  Toledo  Tie,  etc., 
Brinkley  Stave,  etc.,  Co.,  61  Ark.  1,  Co.  v.  Thomas,  33  W.  Va.  566,  11  S. 
31  S.  W.  157,  54  A.  S.  R.  191,  29  E.  37,  25  A.  S.  R.  925. 

L.R.A.  712;  Kindel  v.  Beck,  etc.,  Co.,  Notes:  24  L.R.A.  317;  1  L.R.A. 
19  Colo.  310,  35  Pac.  538,  24  L.R.A.  (N.S.)  1042;  4  L.R.A.(N.S.)  689;  2 
311;  Model  Heating  Co.  v.  Magarity,  Ann.  Cas.  64. 

2  Boyce  (Del.)  459,  81  Atl.  394,  L.R.A.  18.  Dudley  v.  Collier,  87  Ala.  431, 
1915B  665;  Vermont  Loan,  etc.,  Co.  v.  6  So.  304,  13  A.  S.  R.  55;  J.  Walter 
Hoffman,  5  Idaho  376,  49  Pac.  314,  95  Thompson  Co.  v.  Whitehed,  185  111. 
A.  S.  R.  186,  37  L.R.A.  509;  Penny-  454,  56  N.  E.  1106,  76  A.  S.  R.  51; 
packer  v.  Capital  Ins.  Co.,  80  la.  56, 45  United  Lead  Co.  v.  J.  W.  Reedy  Ele- 
N.  W.  408,  20  A.  S.  R.  395,  8  LJl.A.  vator  Mfg.  Co.,  222  111.  199,  78  N.  E. 
236;  Garratt  Ford  Co.  v.  Vermont  567,  6  Ann.  Cas.  637;  Williams  v. 
Mfg.  Co.,  20  R.  I.  187,  37  Atl.  948,  Bank  of  Commerce,  71  Miss.  858,  16 
78  A.  S.  R.  545;  Booth  v.  Weigand,  30  So.  238,  42  A.  S.  R.  503;  Fari-State 
Utah  135,  83  Pac.  734,  10  L.R.A.  Amusement  Co.  v.  Forest  Park  High- 
(N.S.)  693;  Edison  General  Electric  lands  Amusement  Co.,  192  Mo.  404,  90 
Co.  V.  Canadian  Pac.  Nav.  Co.,  8  S.  W.  1020,  111  A.  S.  R.  511,  4  Ann. 
Wash.  370,  36  Pac.  260,  40  A.  S.  R.  Cas.  808,  4  L.R.A.(N.S.)  688  and 
910,  24  L.R.A.  315  and  note;  La  France  note;  Amalgamated  Zinc,  etc.,  Co.  v. 
Fire-Engine  Co.  v.  Mt.  Vernon,  9  Bay  State  Zinc  Min.  Co.,  221  Mo.  7, 
Wash.  142,  37  Pac.  287,  38  Pac.  80,  120  S.  W.  31,  32  L.R.A.(N.S.)  492; 
43  A,  S.  R.  827  and  note;  Toledo  Tie,  American  Copying  Co.  v.  Eureka  Ba- 
etc,  Co.  V.  Thomas,  33  W.  Va.  566,  zaar,  20  S.  D.  526,  108  N.  W.  15,  9 
11  S.  E.  37,  25  A.  S.  R,  925.  L.R.A.(N.S.)  117G. 

Notes:  42  A.  S.  R.  421;  24  L.R.A.       Notes:    24    L.R.A.    316;    1    L.R.A. 
317;    4    L.R.A.(N.S.)    688,    689;    40    (N.S.)  1042;  40  L.R.A.(N.S.)  858;  2 
L.R.A.(N.S.)  860;  2  Ann.  Cas.  64;  13  Ann.  Cas.  65;  Ann.  Cas,  1914A  707. 
Ann.  Cas.  513;  Ann.  Cas.  1914A  707.        Under  the  provision  of  the  Alahama 

17.  Fritts  V.  Palmer,  132  U.  S.  282,  constitution  declaring  that  no  foreign 
10  S.  Ct.  93,  33  U.  S.  (L.  ed.)  317;  corporation  "shall  do  any  business  in 
David  Lupton's  Sons  Co.  v.  Automo-  this  state  without  having  at  least  one 
bile  Club,  225  U.  S.  489,  32  S.  Ct.  known  place  of  business  and  an  author- 
711,  66  U.  S.  (L.  ed.)  1177,  Ann.  Cas.  ized  agent  or  agents  therein;"  and  the 
1914A  699  and  note;  State  Mut.  Fire  statute,  passed  to  give  effect  to  that 
Ins.  Ass'n  v.  Brinkley  Stave  etc.,  Co.,  constitutional  provision,  imposing  pen- 
61  Ark.  1,  31  S.  W.  157,  54  A.  S.  R.  alties  on  foreign  corporations  and  their 
191,  29  L.|i.A.  712;  Mahar  v.  Har-  agents  for  engaging  in  business  with- 
rington  Park  Villa  Sites,  204  N.  Y.  out  complying  with  the  statute, — it 
231,  97  N,  E.  587,  38  L.R.A.(N.S.)  was  formerly  held  that  the  noncom- 
210;  Garratt  Ford  Co.  v.  Vermont  pliance  with  the  conditions  did  not 
?ilfg.  Co.,  20  R.  I.  187,  37  Atl.  948,  78  render  a  contract  void;  and  that  the 
A.  S.  R.  852,  38  L.  R.  A.  545 ;  Booth  other  party  to  the  contract,  having  re- 
V.  AVeig..iid,  30  Utah  135,  83  Pac.  734,  ceived  the  benefils  therefrom,  could 
10  L.R.A. (N.S.)  693;  La  France  Fire-  not  be  heard  to  question  the  capacity 
Engine  Co.  v.  Mt,  Vernon,  9  Wash,  of  the  corporation  to  make  it  because 
142,  37  Pac.  287,  38  Pac.  80,  43  A.   of  noncompliance  with  such  conditions. 

84 


12  R.  C.  L,  FOREIGN  CORPORATIONS  f  58 

ally  is  imposed,  the  same  conflict  exists  with  respect  to  unauthor- 
ized contracts  of  foreign  corporations;  and  the  right  of  a  corpora- 
tion itself  to  enforce  such  contracts  is  denied  in  the  great  majority 
of  the  cases,  since  otherwise  the  statute  might  be  evaded  with  im- 
punity.^* On  the  other  hand,  some  cases  are  to  the  contrary,-® 
and  take  the  view  that  unless  expressly  so  provided  noncompliance 
does  not  render  the  contracts  of  foreign  corporations  void  or  prevent 
action  thereon  by  such  corporations.^ 

58.  Noncompliance  as  Merely  Suspending  Remedy, — ^In  a  number 
of  states  it  is  held  that  a  constitutional  or  statutory  provision  prohibit- 
ing foreign  corporations  to  do  business  within  the  state  until  they 
have  complied  with  certain  requirements  does  not  render  a  contract 
made  within  the  state  by  a  noncomplying  corporation  wholly  void, 
but  merely  suspends  the  right  of  the  corporation  to  enforce  the  con- 
tract until  after  it  has  complied  with  the  statutory  requirements,^ 
and  that  a  compliance  with  the  statute  subsequent  to  the  making 
of  a  contract  within  the  state,  but  prior  to  the  commencement  of  an 
action  for  a  breach  of  such  contract,  is  a  compliance  with. the  statute  • 
at  such  a  time  as  enables  the  corporation  to  maintain  the  action.* 

Sherwood  v.  Alvis,  83  Ala.  115,  3  So.  ent  upon  the  imposition  of  a  penalty 
307,  3  A.  S.  R.  695.  see  Contracts,  vol.  6,  p.  702  et  seq. 

In  subsequent  cases,  however,  the  2.  Kirven  v.  Vii^ginia-Carolina  Chem- 
court  receded  from  this  position,  and  ical  Co.,  146  Fed.  288,  76  C.  C. 
held  that  noncompliance  with  the  con-  A.  172,  7  Ann.  Caa.  219  and  note; 
tract  rendered  the  contract  void  as  to  Western  Electrical  Co.  v.  Pickett,  51 
the  corporation,  and  unenforceable  by  Colo.  415,  118  Pac.  988,  Ann.  Cas. 
it.  Dudley  v.  Collier,  87  Ala.  431,  6  1913A  .1322,  38  L.R.A.(N.S.)  702; 
So.  304,  13  A.  S.  R.  55.  Walter  A.  Wood  Mowing  etc.,  Co.  v. 

19,  Armour  Packing  Co.  v.  Vine-  Caldwell,  54  Ind.  270,  23  Am.  Rep. 
gar  Bend  Lumber  Co.,  149  Ala.  206,  641;  Phenix  Ins.  Co.  v.  Pennsylvania 
42  So.  866,  13  Ann.  Cas.  951;  Ford  R.  Co.,  134  Ind.  215,  33  N.  E.  970, 
▼.  Buckeye  State  Ins  Co.,  6  Bush  (Ey.)  20  L.R.A.  405  and  note;  State  v. 
133,  99  Am.  Dec.  663 ;  and  see  Cin-  American  Book  Co.  69  Kan.  1,  76  Pac. 
cinnati  Mut.  Health  Assur.  Co.  v.  411,  2  Ann.  Cas.  56  and  note,  1  L.R.A. 
Rosenthal,  55  111.  85,  8  Am.  Rep.  626;  (N.S.)  1041  and  note;  Osbome  v. 
Toledo  Tie,  etc.,  Co.  v.  Thomas,  33  W.  Shilling,  74  Kan.  675,  88  Pac.  258,  11 
Va.  566, 11  S.  B.  37,  25  A.  S.  R.  925.  Ann.  Cas.  319;  Boggs  v.  0.  S.  Kellv 

Notes:    24   L.R.A.    318;    1    L.R.A.  Mfg.  Co.,  76  Kan.  9,  90  Pac.  765,  15 

(N.S.)  1042;  2  Ann.  Cas.  65.  L.R.A.(N.S.)  461;  National  Fertilizer 

And  see  supra,  par.  56.  Co.    v.    Fall   River   Five    Cents    Sav. 

20.  State  v.  American  Book  Co.,  69  Bank,  196  Mass.  458,  82  N.  E.  671, 
Kan.  1,  76  Pac.  411,  2  Ann.  Cas.  56, 1  13  Ann.  Cas.  510, 14  L.R.A.  (N.S.)  561. 
L.R.A.vN.S.)  1041  and  note.  Notes:  4  L.R.A. (N.S.)  692;  2  Ann. 

Notes:  24  L.RA..  318;  1  L.R.A.  Cas.  66;  13  Ann.  Cas.  513;  Ann.  Cas. 
(N.S.)   1042.  1914A  707. 

1.  Booth  V.  Weigand,  30  Utah  135,  3.  Kirven  v.  Virginia-Carolina 
83  Pac.  734,  10  L.R.A.(N.S.)  693.  Chemical  Co.,  145  Fed.  288,  76  C.  C.  A. 

Generally  as  to  the  implication  of  172,  7  Ann.  Cas.  219  and  note, 
the  invalidity  of  contracts  opposed  to       Notes:  7  Ann.  Cas.  219;  13  Ann. 
the  operation  of  statutes  as  depend-  Cas.  514. 
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A  number  of  cases,  indeed,  go  to  the  extent  of  holding  that  even  under 
statutes  forbidding  foreign  corporations  to  maintain  actions  on  con- 
tracts made  within  the  state  until  they  have  complied  with  the  terms 
prescribed  by  the  statute,  a  contract  made  within  the  state  by  a  non- 
complying  corporation  may  be  enforced  in  the  courts  of  the  state 
upon  the  corporation's  compliance  with  the  statute,  even  though  such 
compliance  does  not  take  place  until  after  the  bringing  of  the  suit.* 
AVhere  the  view  that  a  noncompliance  with  the  statute  only  suspends 
the  right  of  the  corporation  to  enforce  its  contracts  prevails,  the  fail- 
ure to  perform  the  duty  required  by  law  can  be  taken  advantage 
of  only  by  way  of  plea  in  abatement,*  and  the  effect  is  merely  to 
stay  the  proceedings  until  the  temporary  disability  of  the  plaintiff, 
is  removed.*  It  has  been  held,  however,  that  compliance  by  a  foreign 
corporation  which  has  begun  suit  in  the  state  with  a  statute  forbid- 
ding the  prosecution  of  any  suit  until  the  statute  is  complied  with 
will  not  validate  the  action  from  its  inception,  so  as  to  avoid  the 
limitation  period  which  had  expired  between  the  time  of  commencing 
the  suit  and  the  compliance  with  the  statute.^ 

59.  Effect  on  Assignees  or  Transferees  of  Corporation. — According 
to  some  authorities  when  a  foreign  corporation  is  precluded  from 
bringing  an  adtion  by  reason  of  its  noncompliance  with  the  law,  it 
is  because  of  the  personal  disability  with  which  it  is  burdened  at 
the  time,  and  if  it  assigns  the  claim  its  incapacity  will  not  prevent 
the  assignee  from  suing.*  Thus,  it  has  been  held  that  a  foreign  cor- 
poration that  has  complied  with  the  requirements  of  the  statute  may 
sue,  as  assignee,  on  the  contracts  of  a  noncomplying  foreign  corpo- 

4,  Buffalo  Zinc,  etc.,  Co.  v.  Crump,  R.  Co.,  134  Ind.  215,  33  N.  E.  970,  20 
70  Ark.  526,  69  S.  W.  572,  91  A.  S.  R.  L.R.A.  405;  National  Fertilizer  Co.  v. 
87;  Woolfort  v.  Dixie  Cotton  Oil  Co.,  Fall  River  Five  Cents  Sav»  Bank,  196 
77  Ark.  203,  91  S.  W.  306, 113  A.  S.  R.  Mass.  458,  82  N.  E.  671,  13  Ann.  Cas. 
139,  7  Ann.  Cas.  217  and  note;  Inter-  510  and  note,  14  L.R.A.(N.S.)  561. 
national  Trust  Co.  v.  Leschen,  etc.,  Co.,  See  generally.  Abatement  and  Rb- 
41  Colo.  299,  92  Pac.  727, 14  Ann.  Cas.  vival,  vol.  1,  p.  52. 

861;  Boggs  V.  0.  S.  Kelly  Mfg.  Co.,  76  6.  Western  Electrical  Co.  v.  Pickett, 

Kan.  9,  90  Pac.  765,  15  L.R.A.(N.S.)  51  Colo.  416,  118  Pac.  988,  Ann.  Cas. 

461;   National  Fertilizer   Co.  v.   Fall  1913 A    1322,    38    L.R.A.(N.S.)    702; 

River  Five  Cents  Sav.  Bank,  196  Mass.  National  Fertilizer  Co.  v.  Fall  River 

458,  82  N.  E.  671,  13  Ann.  Cas.  510  Five  Cents  Sav.  Bank,  196  Mass.  458, 

and   note   14   L.R.A.(N.S,)    561    and  82  N.  E.  671,  13  Ann.  Cas.  510  and 

note;  Carson-Rand  Co.  v.  Stems,  129  note,  14  L.R.A.(N.S.)  561, 

Mo.   381,   31   S.   W.   772,   32   L.R.A.  7.  Western  Electrical  Co.  v.  Pickett, 

420    (this  cajse  is,  however,  in  effect  51  Colo.  415,  118  Pac.  988,  Ann.  Cas. 

overruled  by  subsequent  Missouri  de-  1913A  1322  and  note,  38  L.R.A. (N.S.) 

cLsions  cited  supra,  par.  55).  702  and  note. 

Notes:  2  Ann.  Cas.  66;  7  Ann.  Cas.  8.  Boggs  v.  0.  S.  Kelly  Mfg.  Co.,  76 

224;    13   Ann.    Cas.   514;    Ann.    Cas.  Kan.  9,  90  Pac.  765,  15  L.R.A. (N.S.) 

1914A  709.  461. 

5.  Phenix  Ins.  Co.  v.  Pennsylvania  Note:  13  Ann.  Cas.  513. 
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ration,  though  suit  by  the  latter  is  prohibited.*  Other  decisions,  how- 
ever, applying  the  rule  that  an  assignee  of  a  chose  in  action  not 
negotiable,  occupies  exactly  the  same  position  with  respect  tliereto 
as,  his  assignor,  hold  that  a  non-negotiable  contract  of  a  noncomplying 
corporation  is  void  in  the  hands  of  an  assignee.^^  While  it  has 
frequently  been  held  that  innocent  holders  of  negotiable  instruments 
given  to  noncomplying  corporations  axe  protected,**  yet  if  the  pur- 
chaser of  such  a  note  knows  or  ought  to  know  of  the  corporation's 
noncompliance  with  the  law  he  cannot  recover  thereon. ^^ 

60.  Enforcement  after  Withdrawal  of  Corporation  from  State. — 
Where  there  are  few  decisions  as  to  the  right  of  a  foreign  corporation 
to  enforce  its  contracts  through  the  tribunals  of  a  state  from  which 
it  has  withdrawn,  after  having  done  business  there  without  comply- 
ing with  the  statute  permitting  such  corporations  to  operate  within 
the  state  t)nly  upon  certain  conditions,  yet  the  generally  accepted  view 
is  that  when  a  corporation  ceases  to  do  business  in  the  state,  it  is  no 
longer  under  the  bar  of  the  statute.  Its  violation  of  the  law  having 
ceased,  it  has  the  same  rights  as  a  litigant  as*  any  other  foreign 
corporation  which  is  not  attempting  to  carry  on  its  business  in  the 
state.  Its  former  disregard  of  the  statute  is  not  made  a  ground  for 
denying  it  access  to  the  courts.*'  Therefore,  where,  at  the  time  a 
foreign  corporation  took  a  note  and  mortgage,  it  had  not  complied 
with  any  of  the  statutory  requirements,  but  subsequently  ceased  to 
do  business  in  the  state,  it  was  held  that  it  might  thereafter  sue  on 
the  note  in  the  state.** 

61.  Enforceability  in  Other  States  or  in  Federal  Courts. — In  accord- 
ance with  the  general  rule  that  where  a  contract  is  declared  void, 
or  shown  to  be  illegal  by  the  law  of  the  state  or  country  where  it 
is  made,  it  cannot  ordinarily  be  enforced  as  a  valid  contract  in  any 
other  state  or  country,**  it  is  generally  held  that  contracts  of  a 
foreign  corporation  void  in  the  state  where  made  because  of  noncom- 
phance  with  statutory  regulations,  will  not  be  given  eflfect  by  the  courts 
of  another  state.**  So  also  if  the  effect  of  the  state  statute,  with 
which  the  foreign  corporation  has  failed  to  comply,  is  to  render  void 
all  contracts  made  and  transactions  performed  by  the  corporation 
within  the  state,  the  necessary  result  is  to  preclude  the  maintenance 
of  any  action  on  the  contract  in  a  federal  court.*'     If,  however, 

9.  Note.  13  Ann.  Cas.  613.  (N.S.)  461  and  note. 

10.  Note:  13  Ann.  Cas.  514.  15.  See  Conflict  op  Laws,  vol.  5, 

11.  Note:  2  Ann.  Cas.  68.  p.  931  et  aeq. 

12.  Notes :  2  Ann.  Cas.  68 ;  13  Ann.       16.  Ford  v.  Buckeye  State  Ins.  Co., 
Cas.  5145  Ann.  Cas.  1914A  707.  6  Bush  (Ky.)  133,  99  Am.  Dec.  663. 

13.  Notes:  15  L.R.A.(N.S.)  461;  13      Notes:  26  L.R.A.(N.S.)  1001;  2  Ann. 
Ann.  Cas.  613.  Cas.  67. 

14.  Boggs  V.  0.  S.  Kelly  Mfg.  Co.,       17.  Notes:    26   L.R.A.(N.S.)    1001; 
76  Kan.   9,  90   Pac.   765,  15  L.R.A.  Ann.  Cas.  1914A  703. 
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the  state  legislature,  in  enacting  laws  relating  to  foreign  corporations, 
has  not  declared  the  contracts  of  foreign  corporations  failing  to 
comply  therewith  to  be  void,  and  if  the  courts  of  the  state  have 
not  construed  the  statutes  as  so  declaring,  then  a  corporation  ,is 
entitled  to  maintain  an  action  to  enforce  a  contract  in  the  courts 
of  another  jurisdiction,^®  or  in  a  federal  court  having  jurisdiction 
of  the  defendant  and  of  the  subject  matter  of  the  action.**  And  it 
has  been  held  that  a  statute  relating  to  foreign  corporations,  which, 
by  its  express  terms,  merely  prohibits  the  maintenance  by  noncomply- 
ing  corporations  of  any  action  in  any  of  the  courts  of  the  state,  mani- 
festly refers  only  to  actions  brought  in  the  state  courts,  and  does 
not  prohibit  a  suit  to  enforce  a  contract  by  such  a  corporation  in 
a  federal  court,^®  or  in  the  courts  of  any  other  state,  where  jurL?- 
diction  of  the  parties  can  be  obtained.* 

62.  Legislative  Validation  of  Contract. — ^Curative  legislation,  by 
which  it  is  declared  that  the  contracts  of  noncomplying  corporations 
shall  be  enforceable  by  them,  is  valid  and  will  have  the  intended 
effect.^  Such  legislation,  it  is  held,  validates  a  contract  which  the 
former  statute  has  expressly  declared  to  be  void,  and  is  not  uncon- 
stitutional as  being  retrospective  or  as  violating  the  property  rights 
of  the  parties.' 

63.  Substantial  Compliance  with  Statutory  Requirements. — ^Even 
though  it  is  held  that  the  statute  of  a  state  requiring  foreign  corpo- 
rations to  do  and  perform  certain  acts  before  commencing  to  do 
business  in  such  state  is  mandatory,  and  must  be  complied  with 
before  such  corporations  will  be  allowed  to  maintain  actions  to  enforce 
contracts,  yet  it  is  usually  held  that  a  substantial  compliance  with 
the  statute  by  the  foreign  corporation  will  entitle  it  to  enforce  its 
contracts,*  although  a  state  officer,  without  fault  on  the  part  of  the 
corporation,  has  failed  to  observe  jail  the  requirements  of  the  statute.* 
And  the  c6rporation  and  tliose  claiming  under  it  axe  estopped  to 

18.  Note :  Ann.  Cas.  1914A  705,  706.      Notes:  26  L.R.A.(N.S.)  999;  Ann; 

19.  Notes:  13  Ann.  Cas.  513;  Ann.  Cas.  1914A  706. 

Cas.   1914A  706.  2.  West  Side  Belt  R.  Co.  v.  Pitts- 

20.  David  Lupton's  Sons  Co.  v.  Au-  burgh  Const.   Co.,  219   U.   S.  92,  31 
tomobile  Club  of  America,  225  U.  S.  S.  Ct.  196,  65  U.  S.  (L.  ed.)  107. 
489,  32  S.  Ct.  711,  56  U.  S.  (L.  ed.)  Note:  2  Ann.  Cas.  68. 

1177,  Ann.  Cas.  1914A  699  and  note;  3.  Note:  2  Ann.  Cas.  68. 

Johnson  v.  St.  Louis,  172  Fed.  31,  96  4.  Goodwin  v.  Colorado  Mortg.  In- 

C.  C.  A.  617,  18  Ann.  Cas.  949.  vest.  Co.,  110  U.  S.  1,  3  S.  Ct.  473,  28 

Notes:  26  L.R.A.(N.S.)   999;  Ann.  U.  S.   (L.  ed.)   47;  Tarr  v.  Western 

Cas  1914A  706,  708.  Loan,  etc.,  Co.,  15  Idaho  741,  99  Pac. 

1,  David  Lupton's  Sons  Co.  v.  Au-  1049,  21  L.R.A.(N.6.)  707. 

tomobile  Club  of  America,  225  U.  S.  Note :  2  Ann.  Cas.  68. 

489,  32  S.  Ct.  711,  56  U.  S.  (L.  ed.)  5.  Note:  2  Ann.  Cas.  68. 
1177,  Ann.  Cas.  1914A  699  and  note. 
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set  up  an  attempted  but  insufficient  compliance  with  the  statute,  when 
the  obligation  of  the  corporation  is  sought  to  be  enforced.* 

64.  Enforceability  of  Contract  against  Noncomplying  Corporation. — 
In  the  case  of  statutes  prohibiting  foreign  corporations  from  doing 
business  in  the  state  until  the  performance  of  certain  conditions 
precedent,  the  great  weight  of  authority  is  to  the  effect  that  the  cor- 
poration itself  will  not  be  permitted  to  set  up  the  fact  that  it  never 
complied  with  the  requirements  for  the  purpose  of  defeating  recovery 
upon  contracts  which  it  has  entered  into ; '  and  in  some  states  it  is 
expressly  provided  by  statute  that  such  contracts,  while  void  in  behalf 
of  the  corporation  or  its  assigns,  shall  be  enforceable  against  it  or 
them.®  These  decisions  are  based  upon  sound  principles  of  equity. 
To  allow  a  corporation  to  defeat  the  enforcement  of  its  contracts  under 
such  circumstances  would  be  permitting  it  to  take  advantage  of  its 
own  wrong.*  It  has  frequently  been  declared  that  the  purpose  of 
these  statutes  is  to  protect  the  citizens  of  the  state  and  to  raise  revenue, 
and  that  it  was  never  intended  that  they  should  be  used  to  oppress 
the  citizens  of  the  state.*® 

65.  Noncompliance  as  Ground  for  Affirmative  Relief. — As  to  the 
right  to  cancellation  of  contracts  made  with  foreign  corporations 
because  they  have  not  complied  with  the  laws  entitling  them  to  do  busi- 
ness within  the  state,  the  usual  rules  as  to  the  cancellation  of  void 
or  voidable  instruments  generally  apply.**  When  such  a  contract  is 
held  void  it  would  seem  that  the  complainant  is  clearly  entitled  to 
have  it  canceled  upon  conforming  to  the  general  rules  of  equity,*^ 
but  on  the  other  hand,  in  those  jurisdictions  v»^here  contracts  of  this 
character  are  not  considered  void,  the  courts  have  refused  to  cancel 
the  contract.**  Where  it  is  sought  to  cancel  a  contract  on  the  ground 
of  the  noncompliance  of  a  foreign  corporation  with  the  laws  entitling 

6.  Note:  2  Ann.  Cas.  68.  8  Ann.  Cas.  392,  5  L.R.A.(N.S.)  680; 

7.  Minneapolis  Fire,  etc.,  Ins.   Co.  Hanna  v.  Kelsey  Realty  Co.,  145  Wis. 
V.  Norman,  74  Ark.  190,   85   S.  W.  276,  129  N.  W.  1080,  140  A.  S.  R. 
229,.  109  A.  S.  R.  74,  4  Ann.  Cas.  1075  and  note,  33  L.RJl.(N.SO  355. 
1045;  Woolfort  v.  Dixie  Cotton  Oil  Co.,  Notes:  13  Ann.  Cas.  512;  Ann.  Cas. 
77  Ark.  203,  91  S.  W.  306, 113  A.  S- R.  1914A  704. 

139,  7  Ann.  Cas.  217;  Phenix  Ins.  Co.       9.  Notes:   1  L.R.A.(N.S.)    1042;   2 
V.  Pennsylvania  R.  Co.,  134  Ind.  215,  Ann.  Cas.  68. 
33  N.  E.  970,  20  L.R.A.  405  and  note;       10.  Note:  2  Ann.  Cas.  68. 
Pennypacker  v.  Capital  Ins.  Co.,  80       11.  See  Cancellation  op  Instru- 
la.  56,  45  N.  W.  408,  20  A.  S.  R.  ments,  vol.  4,  p.  497  et  seq. 
395,  8  L.R.A.  236;   Showen  r.  J.  L.       12.  Note:  21  L.R.A. (N.S.)  707. 
Owens   Co.,   158   Mich.    321,   122   N.       13.  State  v.  American  Book  Co.,  69 
W.  640,  133  A.  S.  R.  376.  Kan.  1,  76  Pac.  411,  2  Ann.  Cas.  56, 

Notes:  23  Am.  Rep.  641;  42  A.  S.R.  1  L.R.A. (N.S.)  1041;  Harris  v.  In- 
511;  25  L.R.A.  569;  1  L.R.A'.(N.S.)  dependence  Gas  Co.,  76  Kan.  750,  92 
1042;  2  Ann.  Cas.  67.  Pac.  1123,  13  L.R.A.  (N.S.)  1171. 

8.  Allen  V.  Milwaukee,  128  Wis.  678,       Note:   21  L.R.A.(N.S.)   707. 
106   N.  W.  1099,   116  A.   S.  R.   54, 
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it  to  do  business^  the  usual  rule  applies  that  he  who  seeks  the  cancel- 
lation of  an  instrument  must  restore  what  is  received  under  it,^*  and 
it  has  been  held  that  in  a  case  where  a  person  has  secured  a  loan 
from  a  noncomplying  foreign  corporation  and  has  failed  to  pay  the 
same  as  provided  for  by  his  contract,  even  though  the  corporation 
has  failed  to  qualify  as  provided  by  law  in  order  to  entitle  it  to  do 
business  in  the  state,  the  borrower  will  not  be  heard  in  a  court  of 
equity  to  admit  the  contract  and  the  indebtedness,  and  at  the  same 
time  prosecute  his  action  to  cancel  the  mortgage  given  to  secure 
the  indebtedness,  simply  because  the  corporation  failed  to  comply 
with  the  statute  in  qualifying  to  do  business.**  With  regard  to  the 
effect  of  noncompliance  of  a  foreign  corporation  with  local  statutes 
as  a  ground  for  affirmative  relief  against  the  contract  by  the  recovery 
back  of  money  paid  under  the  contract  the  authorities  are  not  in 
harmony.**  According  to  some  authorities  a  contract  made  by  a 
foreign  corporation  which  has  not  complied  with  the  local  law  so  as 
to  be  entitled  to  do  business  in  the  state,  upon  which  the  statute 
deprives  it  of  the  right  to  maintain  an  action,  is  not  void  so  as  to 
entitle  the  other  contracting  party  to  recover  money  paid  upon  it  on 
the  theory  that  there  was  a  failure  of  consideration.*'  On  the  other 
hand  it  has  been  held  that  a  foreign  corporation  which,  without  hav- 
ing complied  with  the  conditions  of  doing  business  in  a  state,  borrows 
money  therein,  giving  its  notes  and  deeds  of  trust,  is  liable  ex  aequo 
et  bono  to  repay  the  money,  even  though  the  contracts  are  invalid  and 
confer  no  rights  of  action,  and  such  liability  furnishes  a  sufficient 
consideration  to  sustain,  as  against  other  creditors  of  the  corporation, 
new  notes  and  deeds  of  trust  executed  in  another  state  for  the  purpose 
of  curing  the  defects  in  the  original  securities.*®  So  where  a  foreign 
corporation  which  had  not  complied  with  the  local  statutes  sold 
goods  on  contract,  and  received  a  partial  payment  therefor,  and  later 
because  of  failure  by  the  purchaser  to  pay  the  balance,  brought 
replevin  for  the  goods,  and  where  the  statute  provided  that  such  a 
contract  should  be  void  in  behalf  of  the  unlicensed  corporation. but 
enforceable  against  it,  it  was  held  that  the  corporation  could  not 
assert  that  no  contract  ever  existed,  and  retake  the  goods  in  replevin, 
without  tendering  a  return  of  what  it  had  received  and  that  the 
buyer  had  a  right  to  demand  back  his  payment.** 

14.  See  generally,  Cancellation  op  Sites,  204  N.  Y.  231,  97  N.  E.  587, 
Instruments,  vol.  4,  p.  511  et  seq.  38  L.R.A.(N.S.)  210. 

15.  Tarr  v.  Western  Loan,  .etc.,  Co.,  18.  Williams  v.  Memphis  Bank  of 
15  Idaho  741,  99  Pac.  1049,  21  L.R.A.  Commerce,  71  Miss.  858,  16  So.  238, 
(N.S.)   707.  42  A.  S.  R.  503. 

Note :  Ann.  Cas.  1914A  705.  19.  Duluth  Music  Co.  v.  Clancy,  139 

16.  Note:  38  L.R.A. (N.S.)  211.  Wis.  189,  120  N.  W.  854, 131  A.  S.  R. 

17.  Mahar  v.  Harrington  Park  Villa  1051. 
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ContracUt  Not  Affected  by  Noncomplicmce 

66.  Executed'  Contracts. — ^It  is  generally  held  that  executed  con- 
tracts are  not  affected  by  the  noncompliance  of  a  foreign  corporation 
with  the  domestic  statutes.*^  The  reason  for  this  is  that  both  the 
parties  being  equally  at  fault  the  law  will  help  neither.  It  has  been 
said  that  "the  law  will  not  interfere  at  the  instance  of  either  party 
to  undo  that  which  it  was  originally  unlawful  to  do,  and  to  the  doing 
of  which,  so  long  as  the  contract  to  that  end  remained  executory, 
neither  party  could  have  coerced  the  other."  *  Where  the  contract 
itself  being  innocent  and  concerning  a  subject  matter  itself  harmless 
and  lawful,  has  been  fully  executed  upon  the  part  of  the  corpora- 
tion, and  the  consideration  thereof  retained  by  the  citizen,  he  will 
not  be  heard  to  defend  against  its  enforcement,  and  be  permitted  to 
nullify  his  just  obligation  with  respect  to  it,  solely  upon  the  plea 
of  the  noncompliance  of  the  corporation  with  the  enabling  statute.^ 

67.  Foreigii  Contracts  and  Contracts  with  Nonresidents  or  Relating 
to  Interstate  Commerce. — ^It  is  the  general  rule  that  a  state  statute 
requiring  foreign  corporations  to  comply  with  certain  conditions 
before  engaging  in  business  within  the  state  has  no  application  to 
the  contract  of  a  foreign  corporation  made,  and  so  far  as  its  obliga- 
tions are  concerned  to  be  performed,  in  another  state,  and  a  foreign 
corporation  is  entitled  to  maintain  an  action  in  a  state  court  on  a 
contract  made  by  it  in  another  state  irrespective  of  whether  it  has 
complied  with  the  state  statute.*  There  are  however  decisions  to  the 
effect  that  if  the  corporation  is  engaged  in  business  within  a  state 
in  violation  of  the  stetute,  it  cannot  sue  to  enforce  its  contracts  in 
any  of  the  courts  of  the  state,  and  it  is  immaterial  whether  the  con- 
tract sued  on  was  made  within  or  without  the  state.*  Even  where 
a  statute  expressly  provides  that  if  a  foreign  corporation  shall  fail 
to  comply  with  the  requirements  all  its  contracts  with  citizens  of  the 
state  shall  be  void  as  to  it,  and  shall  not  be  enforced  in  its  favor  by 
the  courts  of  the  state,  it  has  been  held  that  the  penal  consequences 
of  noncompliance  cannot  be  extended  beyond  the  boundaries  defined, 
and  that  contracts  between  foreign  corporations  and  persons  who  are 
not  citizens  are  not  affected  thereby.*  So  also  a  statute  of  the  kind 
now  under  consideration  cannot  be  construed  to  impose  upon  a  foreign 
corporation  limitations  of  its  right  to  make  contracts  in  the  state 
for  carrying  on  commerce  between  the  states,  as  that  would  make 


_J.  Notes:  2  Ann.  Gas.  67;  13  Ann.  4.  Note:  Ann.  Gas.  1914 A  708. 

Ctts.  512;  Ann.  Gas.  1914A  705.  6.  St.   Louis,   etc.,   R.    Co.  v.   Fire 

1.  Note:  2  Ann.  Gas.  67.  Ass'n,  60  Ark.  325,  30  S.  W.  350,  28 

2.  Booth  V.  Weigand,  30  Utah  135,  L.R.A.  83. 

83  Pac.  734,  10  L.R.A.(N.S.>  693.  Note:  2  Ann.  Gas.  67. 

3.  See  supra,  par.  50. 
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the  act  an  invasion  of  the  exclusive  right  of  Congress  to  regulate 
commerce  among  the  several  states.* 

68.  Contracts  Made  Prior  to  Enactment  of  Statute. — According  to 
numerous  authorities  contracts  made  by  a  foreign  corporation  prior 
to  the  statute  imposing  the  conditions  and  restrictions  are  not  aflFected 
by  the  statute.'  Thus  it  has  been  held  that  the  mere  collection  of 
a  debt  by  a  foreign  corporation  after  the  passage  of  an  act  imposing 
certain  conditions  upon  its  right  to  do  business  is  not  within  the 
prohibition  of  the  statute  where  the  debt  was  due  on  a  contract  made 
before  the  act  was  passed.®  It  has  been  held,  however,  by  the  United 
States  supreme  court  that  a  state  statute  imposing  conditions  on  for- 
eign corporations,  enacted  at  a  certain  date,  but  to  take  effect  at  a 
subsequent  date,  does  not  impair  the  obligation  of  a  contract  of  a 
foreign  corporation,  made  between  the  enactment  of  the  statute  and 
the  time  when  it  was  to  take  effect,  to  do  business  in  the  state  after 
the  date  when  the  statute  became  operative;  and  that  the  defendant 
in  an  action  on  such  contract  was  justified  by  the  statute  in  declin- 
ing to  go  on  with  the  contract.* 

Property  Rights  and  Rights  of  Action  or  Defense  as  Affected  by 

Noncompliance 

69.  Right  to  Acquire  or  Hold  Property. — In  a  number  of  states 
the  statutes  relating  to  foreign  corporations  provide  that  no  such 
corporation  shall  acquire  or  hold  real  or  personal  property  in  the 
state  until  it  has  complied  with  the  prescribed  requirements.*®  Accord- 
ing to  the  interpretation  of  such  statutes  by  some  courts,  they  do 
not  prohibit  foreign  corporations  altogether  from  purchasing  or  hold- 
ing real  estate  within  its  limits.  They  do  not  declare  absolutely 
or  wholly  void,  as  to  all  persons,  and  for  every  purpose,  a  conveyance 
of  real  estate  to  a  foreign  corporation  which  has  not  previously  done 
what  is  required  before  it  can  rightfully  carry  on  business  in  the  state. 
Nor  do  they  declare  that  the  title  to  such  property  shall  remain  in 
the  grantor  despite  his  conveyance.**     Where  however  the  statute 

6.  See  supra,  par  61.  Colo.  299,  92  Pac.  727,  14  Ann.  Cas. 

7.  Notes:  24  L.R.A.  290;  2  Ann.  Cas.  861;  Western  Electrical  Co.  v.  Pickett, 
66]  13  Ann.  Cas.  515.  51  Colo.  415,  118  Pac.  988,  Ann.  Caa, 

8.  Pioneer  Savings,  etc.,  Co.  V.  Can-  1913A  1322,  38  L.R.A. (N.S.)  702; 
non,  96  Tenn.  599,  36  S.  W.  386,  54  Hanna  v,  Kelsey  Realty  Co.,  145  Wis. 
A.  S.  R.  858,  33  L.R.A.  112.  276,  129  N.  W.  1080,  140  A.  S.  R. 

9.  Diamond  Glue  Co.  v.  United  1075  and  note,  33  L.R.A.(N.S.)  355. 
States  Glue  Co.,  187  U.  S.  611,  23  For  a  general  discussion  of  the  right 
S.  Ct.  206,  47  U.  S.   (L.  ed.)  328.  of  foreign  corporations  to  hold  realty 

10.  Fruits  v.  Palmer,  132  U.  S.  282,  and  personalty  see  supra,  par.  28  et 
10  S.  Ct.  93,  33  U.  S.  (L.  ed.)  317  (cit-  seq. 

ing  Colo.  Stat.) ;  International  Trust       11.  Fritts  v.  Palmer,  132  U.  S.  282, 
Co.  V.  A.  Leschen,  etc.,  Rope  Co.,  41  10  S.  Ct.  93,  33  U.  S.  (L,  ed.)  317. 
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provides  that  no  foreign  corporeUiion  shall  transact  business  or  acquire, 
hold  or  dispose  of  property  in  the  state  unless  it  shall  have  first 
eomplied  with  certain  statutory  requirements,  and  that  every  con- 
tract relating  to  property  within  the  state  before  such  compliance  is 
"wholly  void"  on  the  part  of  the  corporation,  it  has  been  held  that 
a  conveyance  to  a  foreign  corporation  that  has  not  complied  with 
the  statutes  is  void,  not  voidable  merely,  and  the  right  to  question 
its  validity  rests  with  parties  interested  and  not  with  the  state  only.^- 
70.  Rights  of  Action  or  Defense  Generally. — In  a  number  of  juris- 
dictions the  statutes  prescribing  the  conditions  upon  which  foreign 
corporations  may  do  business  in  the  state  expressly  provide  that  such 
corporations  may  not  maintain  £my  suit  or  action  in  the  state  until 
they  have  complied  with  such  conditions,^'  and  in  some  of  them 
the  noncomplying  corporation  is  also  prohibited  from  defending  in 
any  suit.^*  In  the  absence  of  express  provisions  of  thi^  nature  how- 
ever the  invalidity  of  the  contract  of  a  noncomplying  foreign  corpo- 
ration does  not  necessarily  prevent  the  maintenance  by  the  corpora- 
tion, in  the  courts  of  the  state,  of  an  action  for  the  protection  of  its 
property  rights,  if  the  court  can  assume  jurisdiction  without  giving 
force  and  eflfect  to  the  contract  itself.^^  And  the  failure  of  a  foreign 
corporation  to  comply  with  the  conditions  of  the  right  to  do  business 
in  a  state  will  not. preclude  an  action  by  it,  or  by  an  insurance  com- 
pany subrogated  to  its  rights,  for  negligent  injuries  to  its  property 
within  the  state.^*  A  statute  denying  to  a  foreign  corporation  which 
has  not  complied  with  the  local  laws  the  right  to  maintain  an  action 
in  the  state  courts  does  not  prevent  its  defending  an  action  brought 
against  it  there,*'  and  notwithstanding  the  existence  of  a  statute  pro- 
viding that  no  action  shall  be  maintained  by  a  foreign  corporation 
on  a  contract  made  within  the  state  unless  the  corporation  has  com- 
plied with  the  terms  imposed  by  the  statute,*®  a  noncomplying  corpo- 

« 

12.  Himna  v.  Eelsey  Realty  Co.,  145  Leschen,  etc.,  Rope  Co.,  41  Colo.  299, 
Wis.  276, 129  N.  W.  1080, 140  A.  S.  R.  92  Pac.  727,  14  Ann.  Cas.  861;  West- 
1075  and  note,  33  L.R.A.(N.S.)  355.  em  Electrical  Co.  v.  Pickett,  51  Colo. 

13.  American  De  Forest  Wireless  415,  118  Pac.  988;  Ann.  Cas.  1913A 
Tel.  Co.  V.  Superior  Conrt,  153  Cal.  1322,  38  L.R.A.(N.S.)  702. 

633,  96  Pac.  15,  126  A.  S.  R.  125,  17  15.  Note :  Ann.  Cas.  1^14A  708. 

L.RA.fN.S.)    1117   and   note;   Inter-  16.  St.  Louis,  etc.,  R.   Co.  v.  Fire 

nationaJ  Trust  Co.  v.  A.  Lesehen,  etc.,  Ass'n  of  Philadelphia,  60  Ark.  325, 

Rope  Co^  41  Colo.  299,  92  Pac.  727,  30  S.  W.  350,  28  L.R,A.  83.      . 

14  Ann.  CAs.  861;  Western  Electrical  17.  American    De    Forest    Wireless 

Co.  V.  Pickett,  51  Colo.  415,  118  Pac.  Tel.  Co.  v.  Superior  Court,  153  Cal, 

988,  Ann.  Cas.  1913A  1322;  38  L.R.A.  533,  96  Pac.  15,  126  A.  S.  R.  125,  17 

(N.S.)  702;  J.  Walter  Thompson  Co.  L.R.A.(N.S.)  1117  and  note;  Turcott 

V.  Whitehed,  186  111.  464,  56  N.  E.  v.  Yazoo,  etc.,  R.  Co.,  101  Tenn.  102, 

1106,  76  A.  S.  R.  61;  White  Sewing  45  S.  W.  1067,  70  A,  6.  R.  661,  4^ 

Maeh.  Co,  r.  Harris,  252  III.  361,  96  L.R.A.  768. 

N.  E.  857,  Ann.  Cas.  1912D  536.  18.  See  supra,  par,  55. 

14.  International   Trust   Co.   v.   A. 
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ration  is  entitled  to  defend  against  a  suit  brought  against  it  in  a  state 
court.  The  only  infirmity  in  a  contract  entered  into  by  a  foreign 
corporation,  which  has  failed  to  comply  with  the  statutory  require- 
ments, is  the  disability  of  one  of  the  parties,  namely  the  foreign  cor- 
poration, to  sue  on  it  in  the  courts  of  the  state.  In  all  other  respects 
the  contract  remains  a  valid  and  enforceable  instrument.  Hence, 
the  corporation,  when  sued  by  the  other  party  to  the  contract  claim- 
ing to  recover  the  money  paid  by  him  to  the  corporation  in  accord- 
ance with  its  terms,  is  entitled  to  set  up  the  contract  as  a  defense  to 
the  claim.^*  And  in  the  course  of  such  defense  a  nonoomplying 
foreign  corporation  may  set  up  a  counterclaim  against  the  plaintiff 
arising  out  of  the  contract  sued  on,  but  it  may  not  set  up  a  counter- 
claim arising  out  of  an  independent  contract  made  by  it  in  the  state. 
But  it  has  been  held  that  a  statute  which  not  only  prohibits  the  main- 
tenance of  an  action,  but  lays  down  the  rule  that  no  "recovery"  shall 
be  had  by  a  noncomplying  foreign  corporation,  prevents  the  setting 
up,  in  any  such  action,  of  any  counterclaim  whatever  by  the  defend- 
ant corporation.** 

71.  Plea  of  Statute  of  Limitations. — The  mere  failure  of  a  foreign 
corporation  to  comply  with  the  statutory  requirement  imposed  as  a 
condition  of  doing  business  does  not  preclude  it  when  sued  from 
pleading  the  statute  of  limitations  when  such  statute  would  other- 
wise be  a  defense.*  Though  there  are  decisions  apparently  holding 
to  the  contrary,*  it  is  generally  held  that  a  foreign  corporation  is  a 
"person"  within  the  meaning  of  the  exceptions  in  the  statute  of 
limitations  as  to  persons  absent  from  the  state,*  but  it  has  been  held 
that  a  foreign  corporation,  doing  business  within  a  state,  and  having 
there  agents  upon  whom  process  may  be  served,  is  not  absent  from 
the  state  within  the  meaning  of  a  statute  suspending  the  running  of 
the  statute  of  limitations  in  favor  of  a  person  out  of  the  state,  though 
it  has  failed  to  file  and  register  its  charter  as  required  of  foreign 
corporations  doing  business  within  the  state  before  giving  tbem  the 
rights  of  domestic  corporations.* 

Officers,  Agents,  and  Sureties  of  Corporation  as  Affected  by 

Noncompliance 

72.  Personal  Liability  of  OfScers,  Agents  and  Stockholders  on 
Contracts. — In  some  jurisdictions  it  is  expressly  provided  by  statute 

19.  Mahar  v.  Harrington  Park  Villa  Ark.  516,  52  Am.  Dec.  248. 

Sites,  204  N.  Y.  231,  97  N.  E.  587,  3.  North  Missouri  R.  Co.  v.  Akers,  4 
38   L.R.A.(N.S.)    210.  Kan.  453,  96  Am.  Dec.  183. 

20.  Note:  Ann.  Cas.  1914A  705.  Note:  36  Am.  Dee.  73. 

1.  Turcott  V.  Yazoo,  etc.,  R.  Co.,  101       And  see  infra,  par.  97. 

Tenn,  102,  45  8.  W.  1067,  70  A.  S.  R.  4.  Turcott  v.  Yazoo,  etc.,  R.  Co.,  101 
661,  40  L.R.A.  768.  Tenn.  102,  45  S.  W.  1067,  70  A.  S.  R. 

2.  Clarke  v.  Bank  of  Mississippi,  10   661  and  note,  40  L.R.A.  768. 
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that  the  failure  of  a  foreign  corporation  to  comply  with  the  constitu- 
tional or  statutory  qualifications  for  doing  business  within  the  state 
shall  render  each  and  every  officer,  agent  and  stockholder  of  any  such 
corporation,  so  failing  therein,  jointly  and  severally  personally  liable 
on  any  and  all  contracts  of  such  company  made  within  the  state 
during  the  time  that  such  corporation  is  so  in  default.* 

73.  Criminal  Liability  of  Agent  Appropriating  Honey  of  Corpo* 
ration. — If  one  while  acting  as  agent  and  employee  of  a  foreign  cor- 
poration doing  business  in  a  state  receives  money  paid  to  him  for 
his  principal  in  the  course  of  his  employment,  and  then  feloniously 
and  fraudulently  appropriates  it  to  his  own  use,  he  will  not  when 
indicted  for  the  offense  be  permitted  to  defend  himself  from  the 
criminal  consequences  of  such  wrongdoing,  on  the  ground  that  his 
principal  was  carrying  on  its  business  in  the  state  in  violation  of  the 
terms  of  its  statute  in  regard  to  foreign  corporations.  Upon  the  plain- 
est principles,  having  assumed  to  receive  the  money  for  his  nonresi- 
dent principal,  he  is  concluded,  both  civilly  and  criminally,  by  this 
assumption.  Whatever  others  might  say  about  the  right  of  the  foreign 
corporation  to  come  into  the  state  to  carry  on  its  business  and  acquire 
property  interests,  without  having  first  complied  with  the  statutory 
requirements,  at  any  rate  the  defendant's  mouth  is  closed,  when,  as 
agent,  he  received  the  money  of  and  for  the  corporation,  and  feloni- 
ously appropriated  it  to  his  own  use.  The  wrongful  act  of  the  prin- 
cipal cannot  be  invoked  ss  a  protection  against  the  still  more  wrong- 
ful act  of  the  guilty  agent.  To  him,  under  such  circumstances,  the 
rule  of  estoppel  applies.* 

74.  Rights  of  Corporation  as  against  Its  Agents  and  Sureties.—- 
There  are  a  number  of  decisions  to  the  effect  that  when  a  foreign 
corporation  has  not  complied  with  the  act  under  which  alone  it  is 
authorized  to  transact  business  in  a  state,  there  can  be  no  recovery  by 
the  company  upon  a  bond  given  by  its  agent,  with  sureties,  conditioned 
for  paying  over  moneys  of  the  company  received  by  him.'  So  it  has 
been  held  that  a  bond  insuring  a  foreign  corporation  against  the 
dishonesty  of  its  manager  in  another  state  is  void,  and  there  can 
be  no  recovery  thereon  where  such  corporation  has  not  complied 

5.  Fritts  V.  Pahner,  132  U.  S.  282, 10  6.  State  v.  O'Brien,  94  Tenn.  79,  28 

8.  Ct.  93,  33  (L.  ed.)  317  (citing  Gen.  S.  W.  311,  26  L.R.A.  252. 

Stat.  Colo.  1883,  c.  19,  §  262) ;  Kindel  7.  McCanna,    etc.,    Co,    v.    Citizens 

V.    Beck,   etc.,    Lith.    Co.,    19    Colo.  Trust,  etc.,  Co.,  76  Fed.  420,  39  U.  S. 

310,  35  Pac.  538,  24  L.RJl.  311;  Hun-  App.  332,  24  C.  C.  A.  11,  35  L.R.A. 

newell  v.  Duxbury,  154  Mass.  286,  28  236;   Thome  v.   Travellers'  Ins.   Co., 

N.  E.  267,  13  L.R.A.  733;  Booth  v.  80  Pa.  St.  15>  21  Am.  Rep.  89;  John- 

Weigaiid,  30  Utah  135,  83  Pac.  73;4, 10  son  v.  Hulings,  103  Pa.  St.  498,  49 

L.R.A.(N.S.)  693.  Am.  Rep.  131. 

Notes:    24    L.R.A.    319;    4   L.R.A.  Note:  24  L.R.A.  316. 
(N.S.)   688,  689, 
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with  the  domestic  statute  requiring  the  filing  of  a  statement  and 
declaring  that  any  persons  transacting  business  for  such  a  corpora- 
tion without  compliance  with  the  statute  shall  be  guilty  of  a  mis- 
demeanor.® But  it  has  been  held  that  a  foreign  corporation  may 
sue  its  agent  for  money  received  in  his  business  for  the  company, 
although  the  statutory  provisions  have  not  been  complied  with,  and 
the  business  is  illegal.^  Or,  if  it  has  appointed  an  agent  in  the  state 
for  the  sale  of  its  goods,  it  can  maintain  trover  against  the  agent 
to  recover  the  value  of  the  goods  consigned  to  him.^*^ 

Ouster,  Restraint  or  Prosecution  of  Noncomplying  Corporations  or 

Their  Agents 

75.  Quo  Warranto,  or  Restraint  by  Injunction. — Foreign  corpora- 
tions doing  business  in  a  .state  without  substantially  complying  with 
the  statutory  conditions  imposed  on  such  corporations  as  a  condition 
precedent  to  so  doing,  may,  as  in  the  case  of  the  violation  of  other 
local  statutes  relating  to  such  corporations,  be  ousted  or  excluded  from 
the  state  by  quo  warranto  or  information  in  the  nature  of  quo  war* 
ranto,^^  or  may  be  restrained  from  transacting  or  carrying  on  busi- 
ness in  the  state  by  injunction  proceedings  on  behalf  of  the  state.*^ 
Under  the  provisions  of  some  statutes  the  court,  in  such  proceedings, 
may  enter  a  modified  or  conditional  decree  or  a  decree  to  take  effect 
at  a  future  time  as  justice  shall  require.  It  is  not  obligatory  to  render 
a  decree  in  the  first  instance  absolutely  barring  the  defendant  from 
doing  business  in  the  state.  It  is  within  the  power  of  the  court  to 
enter  a  conditional  decree  providing  that  if  the  statutory  require- 
ments are  not  complied  with  within  a  specified  time  a  final  decree 
may  be  entered.^'    Where,  however,  a  statute  imposes  an  imperative 

8.  McCanna,  .etc*,    Co.   v.    Citizens'       Note:  24  L.RA.  295. 

Trust,  etc.,  Co.,  76  Fed.  420,  39  U.  S.  12.  State  v.  American  Book  Co.,  69 

App.  332,  24  C.  C.  A.  11,  35  L.R.A.  Kan.  1,  76  Pac.  411,  2  Ann.  Cas.  56, 

236.  1  L.R.A.(N.S.)  1041;  State  v.  Louis- 

9.  Note:  24  L.R.A.  316.  ville,  etc.,  R.  Co.,  97  Miss.  35,  51  So. 

10.  Note:  Ann.  Cas.  1914A  708.  918,  53  So.  454,  Ann.  Cas.  1912C  1150; 

11.  State  V.  Creamery  Package  Mfg.  State  v.  Standard  Oil  Co.,  61  Neb.  28, 
Co.,  115  Minn.  207,  132  N.  W.  268,  84  N.  W.  413,  87  A.  S.  R.  449;  State 
Ann.  Cas.  1912D  820,  L.R.A.  1915A  v.  American  Surety  Co.,  90  Neb.  154, 
892;  State,  v.  Firemen's  Fund  Ins.  Co.,  91  Neb.  22,  133  N.  W.  235,  135  N.  W. 
152  Mo.  1,  52  S.  W.  595,  45  L.R.A.  365,  Ann.  Gas.  1913B  973;  State  v. 
363;  State  v.  Standard  Oil  Co.,  61  Schlitz  Brewing  Co.,  104  Tenn.  715,  59 
Neb.  28,  84  N.  W.  413,  87  A.  S.  R.  S.  W.  1033,  78  A.  S.  R.  941.  See  gen- 
449  and  note;  State  v.  Western  Union  erally.  Injunctions;  Quo  Warranto. 
Mut.  Life  Ins.  Co.,  47  Ohio  St.  167,  13.  State  v.  American  Surety  Co., 
24  N.  E.  392,  8  L.R.A.  129;  State  v.  90  Neb.  154,  91  Neb.  22,  133  N.  W. 
Fidelity,  etc.,  Ins.  Co.,  49  Ohio  St.  235,  135  N.  W.  365,  Ann.  Cas.  1913B 
440,  31  N.  E.  658,  34  A.  S.  R.  573,  16  973. 

L.R.A.  611.  Note :  8  A.  S.  R.  181. 
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duty  on  a  corporation  to  do  or  not  to  do  a  particular  thing,  and 
provides  that  if  such  duty  is  not  performed  the  corporation  shall 
forfeit  its  charter  or  franchise,  the  rule  nas  been  laid  down  in  numer- 
ous cases  that  the  court  has  no  discretion  in  entering  the  judgment 
against  the  corporation  for  a  violation  of  the  act,  and  that  the  judg- 
ment must  be  for  the  penalty  so  prescribed.**  Until  the  right  of  a 
foreign  corporation  to  do  business  in  a  state  is  declared  forfeited 
by  the  courts  of  the  state  upon  due  proceedings  taken  in  the  name 
of  the  state,  such  corporation  doing  business  without  compliance  with 
the  domestic  statutes  is  still  subject  to  the  laws  of  the  state,  and  amen- 
able to  its  process,**  and  is  estopped  to  deny  its  right  so  to  engage 
in  business  in  order  to  defeat  the  jurisdiction  of  the  state  courts  when 
dealing  with  its  property  within  that  jurisdiction.** 

76.  Enforcement  of  Penalties. — ^Though  in  a  number  of  states  the 
statutes  merely  prohibit  a  foreign  corporation  from  engaging  in  busi- 
ness in  the  state  except  upon  compliance  with  certain  requirements, 
in  others  such  statutes  further  provide  for  the  imposition  of  a  penalty 
upon  the  noncomplying  corporation,  or  its  officers  or  agents,*^  or 
render  any  person  acting  within  the  state  as  officer  or  agent  of  such 
corporation  guilty  of  a  misdemeanor  punishable  by  fine  or  imprison- 
ment or  both.*^    In  some  jurisdictions  the  statutes  require  that  the 

14.  State  V.  Creamery  Package  Mfg.  A.    8.   R.   503;   Carson-Rand   Co.   v. 

Co.,  115  Minn.  207,  132  N.  W.  268,  Stem,  129  Mo.  381,  31  S.  W.  772,  32 

Ann.  Cas.  1912D  820  and  note,  L.R A.  L.R.A.  420 ;  Thome  v.  Travellers'  Ins. 

1915A  892.  Co.,  80  Pa.  St.  15,  21  Am.  Rep.  89 ; 

Note:  8  A.  S.  R.  181.  Swing  v,  Munson,  191  Pa.   St.  582, 

16.  Foster  v.  Charles  Betcher  Lam-  43  Ati.  342,  71  A.  S.  R.  772,  58  L.R.A. 

ber  Co.,  5  S.  D.  57,  58  N.  W.  9,  49  223;  GarrattFord  Co.  v.  Vermont  Mfg. 

A.  S.  R.  859,  23  L.RA.  490.  Co.,  20  R.   I.   187,   37  Atl.  948,   78 

16.  Fleming  v.  Black  Warrior  Cop-  A.  S.  R.  852,  38  L.R.A.  545;  Toledo 
per  Co.,  15  Ariz.  1,  136  Pac.  273,  51  Tie,  etc.,  Co.  v.  Thomas,  33  W.  Va.  566, 
L.R.A.(N.S.)  99.  And  see  infra,  par.  U  S.  E.  37,  25  A.  S.  R.  925;  Duluth 
87.  Music  Co.  V.  Claney,  139  Wis.  189, 

17.  Dudley  v.  CoUier,  87  Ala.  431,  6  120  N.  W.  854,  131  A.  S.  R.  1051. 
So.  304, 13  A.  S.  R.  55;  Noble  v.  Mit-  As  to  the  effect  upon  the  validity  of 
diell,  100  Ala.  519,  14  So.  581,  25  foreign  corporations  not  complying 
L.RA.  238;  State  Mutual  Fire  Ins.  with  the  statutory  requirements  as  de- 
Ass'n  V.  Brinkiey  Stave,  etc.,  Co.,  61  pendent  upon  whether  or  not  the  stat- 
Ark.  1,  31  S.  W.  157,  54  A.  S.  R.  191,  ute  imposes  a  penalty  for  violation  of 
29  L.R.A.  712;  Woolfort  v.  Dixie  Cot-  its  provisions,  see  supra,  par.  57. 
ton  Oil  Co.,  77  Ark.  203,  91  S.  W.  306,  18.  McCanna,  etc.,  Co.  v.  Citiuens' 
113  A.  S.  R.  139, 7  Ann.  Cas.  217 ;  Clif-  Trust,  etc.,  Co.,  76  Fed.  420,  39  U.  S. 
lin  V.  United  States  Credit  System  Co.,  App.  332,  24  C.  C.  A.  11,  35  L.R.A. 
165  Mass.  501, 43  N.  £.  293;  52  A.  S.  R.  236  (citing  Pa.  Stat.);  Pittsburg 
528;  National  Fertilizer  Co.  v.  Fall  Const.  Co.  v.  West  Side  Belt  R.  Co., 
River  Five  Cente  Sav.  Bank,  196  154  Fed.  929,  83  C.  C.  A.  501,  11 
Mass.  458,  82  N.  E.  671, 13  Ann.  Cas.  L.R.A.(N.S.)  1145  (citing  Pa.  Stat.) ; 
510  and  note,  14  LJ(.A.(N.S.)  561;  Walter  A.  Wood  Mowing,  etc.,  Mach. 
Williams  v,  Memphis  Bank  of  Com-  Co.  v.  Caldwell,  54  Ind.  270,  23  Am. 
merce,  71  Miss.  858,  16  So.  238,  42  Rep.  641;  Thome  v.  Travellers'  Ins. 
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agents  of  foreign  corporations  shall  themselves  comply  with  certain 
requirements  before  acting  as  such,  and  impose  a  penalty  for  non- 
compliance therewith  enforceable  by  presentment  or  indictment.** 

VII.  Actions  by  Foreign  Corporations 

77.  General  Right  to  Sue. — Despite  the  general  principle  that  a 
corporation  created  in  one  state  can  make  no  valid  contract  in  another 
without  the  latter's  sanction,  express  or  implied,  it  has  been  already 
seen  that  a  corporation  is  usually  allowed  by  virtue  of  state  comity 
to  make  a  contract  and  transact  other  business  in  other  states,^^ 
although  to  the  grant  of  this  privilege  certain  conditions  are  very 
frequently  attached.*  As  an  incident  of  this  principle  of  comity, 
the  courts  have  seldom  if  ever  entertained  any  doubt  of  the  right 
of  a  corporation  to  bring  suits  in  other  jurisdictions  than  that  where 
it  was  created.  When  that  question  first  arose  in  England,  the  argu- 
ment that  a  foreign  corporation  was  but  an  emanation  of  the  foreign 
sovereignty,  of  which  the  laws  of  England  would  not  take  notice,  and 
that  the  courts  might  not  sufficiently  understand  the  foreign  laws, 
did  not  prevail,  and  it  was  held  that  such  a  corporation  might  sue 
in  the  English  courts ;  *  while  in  America  the  principle  has  been  very 
generally  conceded  that  the  corporation  of  a  sister  state  or  friendly 
foreign  nation  may  sue  in  the  courts  of  the  forum,  whether  at  la'w  • 

Co.,  80  Pa.  St.  15,  21  Am.  Rep.  89;  15,  126  A.  S.  B.  126, 17  L.R.A.(N.S.) 

Com.  V.  Reinoehl,  163  Pa.  St.  287,  29  1117;  Deringer  v.  Deringer,  5  Houst. 

Atl.   896,  25   L.R.A.   247;    Swing   v.  (Del.)  416, 1  A.  S.  R.  150;  Commercial 

Munson,  191  Pa.  St.  582,  43  Atl.  342,  Bank  of  New  Orleans  v.  Newport  Mfg. 

71  A.  S.  R.  772,  58  L.R.A.  223;  Amer-  Co.,  1  B.  Mon.  (Ky.)  13,  35  Am.  Dec. 

ican  Copying  Co.  v.  Eureka  Bazaar,  171;  Lathrop  v.  Commercial  Bank  of 

20  S.  D,  526,  108  N.  W.  15,  9  L.R.A.  Scioto,  8  Dana.  (Ky.)  114,  33  Am.  Dec. 

(N.S.)    1176;  Booth  v.  Weigand,  30  481;   WilHamson  v.   Smoot,  7  Mart. 

Utah   135,   83   Pac.   734,   10    LJt.A.  0.  S.  (La.)  31,  12  Am.  Dec.  494  and 

(N.S.)    693.  note;  Savage  Mfg.  Co.  v.  Armstrong, 

19.  Ford  V.  Buckeye  State  Ins.  Co.  17  Me.  34,  35  Am.  Dec.  227;  Folger  v. 
6  Bush  (Ky.)  133,  99  Am.  Dec.  663.  Columbian  Ins.  Co.,  99  Mass.  267,  96 

20.  See  supra,  par.  4.  Am.  Dec.  747 ;  State  Bank  of  Eldorado 

1.  See  supra,  par.  38  et  seq.  v.  Mazson,  123  Mich.  250,  82  N.  W. 

2.  See  Edwards  v.  Schillinger,  245  31,  81  A.  S.  R.  196;  Showen  v.  J.  L. 
111.  231,  91  N.  E.  1048,  137  A.  S.  R.  Owens  Co.,  168  Mich.  321,  122  N.  W. 
308,  33  L.R.A.(N.S.)   895.  640,  133  A*  S.  R.  376;.  British- Ameri- 

8.  Augusta  Bank  v.  Earle,  13  Pet.  can  Portland  Cement  Co.  v.  Citizens' 
519, 10  U.  S.  (L.  ed.)  274;  Towbigbee  Gas  Co.,  255  Mo.  1, 164  S.  W.  468,  Ann. 
R.  Co.  V.  Kneeland,  4  How.  16,  11  U.  Cas.  1915C  151  and  note ;  Singer  Mfg. 
S.  (L.  ed.)  855;  Sullivan  v.  Sullivan  Co.  v.  Fleming,  39  Neb.  679,  68  N.  W. 
Timber  Co.,  103  Ala.  371,  15  So.  941,  226,  42  A.  S.  R.  613,  23  L.R.A.  210; 
25  L.R.A.  643;  New  York  Foundling  March  v.  Eastern  R.  Co.,  40  N.  H. 
Hospital  V.  Gatti,  9  Ariz.  105,  79  Pac.  548,  77  Am.  Dec.  732 ;  Westminster 
231,  7  L.RA.(N.S.)  306;  American  National  Bank  v.  New  England  Eleo- 
De  Forest  Wireless  Tel.  Co.  v.  Su-  trical  Works,  73  N.  H.  465,  62  Atl, 
perior  Court,  153  Cal.  533,  96  Pac.  971,  111  A.  S.  R.  637,  3  L.R.A.  (N.S.I 
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Or  in  equity,*  there  being  in  this  respect  no  difference  between 
natural  and  artificial  persons,  provided  the  maintenance  of  the  action 
is  not  inconsistent  with  some  local  law  or  policy  of  the  forum,*  or 
is  not  contrary  to  an  express  statutory  restriction  making  the  exercise 
of  such  right  dependent  on  the  performance  of  certain  acts  as  con- 
ditions precedent  thereto.*  A  statute  which  purports  to  curtail  the 
privilege  of  foreign  corporations  to  maintain  or  defend  actions  in  a 
state,  and  to  impose  conditions  on  compliance  with  which  alone  they 
may  be  permitted  to  do  so,  will  not,  however,  be  construed  to  extend 
beyond  the  plain  meaning  of  its  terms  considered  in  connection  with 
its  object  and  purposes.'  In  accordance  with  the  general  rule  it  has 
been  held  that  a  foreign  mercantile  corporation  may  bring  suits  to 
collect  debts  arising  from  the  sale  and  delivery  of  goods,  though  it 
has  no  general  office  in  the  state  nor  any  agent  on  whom  process  may 
be  served,  so  that  it  cannot  be  sued  there.®  As  a  necessary  consequence 
of  the  right  to  sue,  however,  it  has  been  ruled  that  if  a  foreign  cor- 
poration fails  in  its  suit^  it  will  be  subject  to  a  judgment  for  costa* 
It  has  also  beeft  ?aid  that  if  foreign  corporations  may  sue  in  a  state 

t 

551;  BenDington  Lttn  Co*  V.  fiather-  be  subjeeted  to  great  and  anneeeasajry 
ford,  18  N.  J.  L.  105,  35  Am.  Dec.  expense  and  inconvenienee,  and  that 
528;  Hibemia  Nat.  Bank  v.  Lacombe,  the  investigation  required  will  be  sur- 
84  N.  Y.  367,  38  Am.  Rep.  618 ;  Dia-  rounded,  if  conducted  there,  with  many 
mond  Match  Co.  v.  Roeber,  106  N.  and  great  if  not  insuperable  difGicul- 
Y.  473,  13  N.  E.  419,  60  Am.  Rep.  ties,  which  will  all  be  avoided  without 
464;  Lewis  v.  Bank  of  Kentucky,  12  special  hardship  to  the  plaintiJS  if  suit 
Ohio  132,  40  Am.  Dee,  469;  Singer  is  brought  against  defendant  in  the 
Mfg.  Co.  y.  Graham,  8  Ore.  17,  34  state  where  he  lives,  and  where  the  al- 
Am.  Rep.  672;  Cone  Export,  etc.,  Co.  leged  debt  was  contracted,  and  where 
V.  Poole,  41  S.  C.  70,  19  S.  £•  203,  personal  service  can  be  made  on  him,. 
24  L.R.A.  289  and  Boi6$  Turcott  v.  the  courts  of  such  state  should  decline 
Vazoo,  etc.,  R.  Co»^  101  Tenn.  102,  46  jurisdiction. 

8.  W.  1067,  70  A.  S.  R.  661,  40  L.R.A.  6.  L&throp  v.  Commercial  Bank  of 
768;  Rees  v»  Conococheague  Bank,  5  Scioto,  8  Dana  (Ky.)  114,  33  Am. 
Rand.  (Va.)  326,  16  Am.  Dec.  755.        Dec.  481.    See  also  supra,  par.  5,  6. 

4»  ]PW8l  V.  Toledo,  etc.,  R.  Co.,  144  6.  Seamans  v.  Temple  Co.,  105 
Uaas.  341,  11  N.  E.  540,  59  Am.  Rep.  Mich,  400,  63  N.  W.  408,  65  A.  S.  R. 
66;  Bay  State  Iron  Co.  v.  Gk>odall>  39  457,  28  L.R.A.  430.  See  also  supra, 
N.  H.  223,  75  Am.  Deo.  219;  Diattiond  par.  55,  70,  wherein  the  right  of  ^. 
Match  Co.  v.  Roeber,  106  N.  Y.  473,  foreign  corporation  to  maintain  an  ac-*' 
13  N.  E.  419,  60  Am.  Rep.  464.  Com-  tion  in  the  coiUfts  of  a  state  with  whose- 
pare  National  T<riephone  Mfg.  Co.  laws  it  has  not  complied  is  considered.- 
V.  Du  Bois,  165  Mass.  117>  42  N.  E.  7.  American  De  Forest  Wireless  Tel. 
510,.  52  A.  S.  R.  503  «ind  note,  30  Co.  v.  Superior  Court,  153  Cal.  533,. 
L.R.A.  628,  wherein  it  t6  said  that  the  96  Pac  15^  126  A.  S.  R.  125,  IT 
courts  of  equity  of  Itie  state  are  not  L.R.A.(N.S.)  1117.  See  also  supra, 
open  to  foreign  ^rpon^tions  as  a  mat-  par.  70. 

ter  of  private  rig^,  but  only  as  a  mat-       8.  Edwards  v.  Schillinger,  245  111. 
ter  of  comity,  a»d  ^t  consequently  if  231,  91  N.  E.  1048,  137  A.  S.  R.  308, 
it  appears  tbat  <coi£fplete  justice  cannot  33  L.R.A.(N.S.)  895. 
be  done  th^rnkft,  'e>  that  the  amount  in-      ^.  Lafa^^tte  Ins.  Co.  v.  French,  18 
volved  is  4smai\  and  the  defendant  will  H^w.  404, 15  U.  S.  (L.  ed.)  451. 

99      ■  ---.'.- 


i  78  FOREIGN  CORPORATIONS  12  R.  €•  L. 

they  must  be  entitled  to  the  benefit  of  their  judgments,  according 
to  the  ordinary  course  of  law,  and  that  therefore  they  may*  levy  on 
land  in  satisfaction  of  their  executions.*® 

78.  Necessity  of  Alleging  and  Proving  Corporate  Existence. — ^When 
a  foreign  corporation  brings  an  action  in  the  courts  of  another  state, 
it  is  not  necessary  that  its  charter  should  be  set  forth  in  the  declara- 
tion,** nor  is  it  by  law  required  to  aver  that  it  is  a  legally  incorpo- 
rated company.**  Nor  in  this  respect  is  any  distinction  drawn  between 
a  corporation  whose  name  denotes  its  corporate  character,  and  one 
where  it  does  not.**  But  while  a  private  corporation  may  sue  in  its 
corporate  name  in  another  state,  its  existence,  when  put  in  issue, 
must  be  proved  like  any  other  material  fact,*^  since  the  courts  of 
:such  state  cannot  judicially  know  the  legal  being  of  such  a  corpora- 
tion, nor  can  they  take  notice,  ex  officio,  of  the  foreign  law  by  which 
it  is  created  a  body  corporate.**  A  foreign  corporation  the  same  as 
any  other  plaintiff  must  come  into  court  in  its  true  and  proper  name, 
and  if  it  fails  to  do  so  the  defendant  may  interpose  his  plea  in 
abatement;  but  if  he  pleads  to  the  action  he  admits  the  plaintiff's 
right  to  sue  in  the  name  assumed.**  However,  as  in  the  case  of 
-corporations  generally,*'  one  who  contracts  with  or  deals  with  a 

10.  Lumbard  v.  Aldrich,  8  N.  H.  31,  tucky,  12  Ohio  132,  40  Am.  Deo.  469. 
28  Am.  Dec.  381.  For  a  discussion  of  A  certificate  of  the  proper  officer 
the  general  right  of  a  foreign  corpora-  that  a  foreign  corporation  has  com- 
tion  to  hold  realty,  see  supra,  par.  28  plied  with  the  requirements  of  the 
et  seq.  statute  necessary  to  entitle  it  to  do 

11.  Bennington  Iron  Co.  v.  Ruther-  business  in  the  state  is  sufficient  to 
ford,  18  N.  J.  L.  105,  35  Am.  Deo.  528;  establish  prima  facie  the  authority  of 
Lewis  V.  Bank  of  Kentucky,  12  Ohio  the  corporation  to  transact  such  busi- 
132,  40  Am.  Dec.  469.  ness.   Hammer  v.  GailQeld  Mining,  etc., 

12.  Commercial  Bank  of  New  Or-  Co.,  130  U.  S.  291,  9  S.  Ct  548,  32 
leans  v.  Newport  Mfg.  Co.,  1  B.  Mon.  U.  S.  (L.  ed.)  964;  Washington  Nat. 
(Ky.)  13,  35  Am.  Dec.  171;  Benning-  Building,  etc.,  Ass'n  v.  Stanley,  38 
ton  Iron  Co.  v.  Rutherford,  18  N.  J.  Ore.  319,  63  Pac.  489,  84  A.  S.  R.  793, 
L.  105,  35  Am.  Dec.  528  and  note;  58  L.R.A.  816. 

Brady  v.  National  Supply  Co.,  64  Ohio  15.  Duke  v.  Taylor,  37  Fla.  64,  19 

St.  267,  60  N.  E.  218,  83  A.  S.  R.  753;  So.  172,  53  A.  S.  R.  232,  31  L.R.A. 

Cone   Export,  etc.,  Co.  v.  Poole,  41  484;   Holloway  v.  Memphis,   etc.,  R. 

S.  C.  70,  19  S.  E.  203,  24  L.R.A.  289;  Co.,  23  Tex.  465,  76  Am.  Dec.  68. 

Rees  V.  Conococheague  Bank,  5  Rand.  16.  Claik  v.  Bank  of  Mississippi,  10 

(Va.)  326,  16  4m.  Dec.  755.  Ark.  516,  52  Am.  Deo.  248;  Jones  v. 

13.  Bennington  Iron  Co.  v.  Ruther-  Bank  of  Tennessee,  8  B.  Mon.  (Ky.) 
ford,  18  N.  J.  L.  105,  35  Am.  Dec.  122, 46  Am.  Dec.  640 ;  Bennington  Iron 
528.  Co.  V.  Rutherford,  18  N.  J.  L.  105,  35 

14.  Phenix  Bank  of  New  York  v.  Am.  Dec.  528;  Bank  of  Jamaica  v. 
Curtis,  14  Conn.  437,  36  Am.  Dec.  492;  Jefferson,  92  Tenn.  537,  22  S.  W.  211, 
Savage  Mfg.  Co.  v.  Armstrong,  17  Me.  36  A.  S.  R.  100. 

34,   35   Am.   Dee.  227;   Chapman   v.       17.  See  Cobpobatioks,  vol.  7,  p.  105 
Brewer,  43  Neb.  890,  62  N.  W.  320,  et  seq. 
47  A.  S.  R.  779;  Lewis  v.  Bank  of  Ken- 

100 


12  R.  C.  L.  FOREIGN  C0RP0RATI0N6  i  79 

foreign  corporation  as'  a  corporation  exercising  corporate  powers  is 
estopped  from  denying  ite  existence  as  a  corporation.*® 

79.  Compliance  with  Domestic  Statute  as  Necessary  Allegation.-^ 
It  may  be  stated  as  a  general  rule,  that  in  an  action  by  a  foreign 
corporation,  the  complaint  need  not  allege  compliance  by  the  plain- 
tiff with  a  domestic  statute  prescribing  the  conditions  on  which  such 
corporations  may  do  business  in  the  state.  Compliance  with  the  stat- 
ute will  be  presumed  unless  the  failure  to  comply  therewith  appears 
on  the  face  of  the  complaint,  and  the  failure  to  comply  with  such 
statute  is  held  to  be  a  defense  which  must  be  taken  advantage  of  by 
answer.**  This  rule  applies  though  the  action  is  on  a  contract  made 
within  the  domestic  state.'*  Moreover,  it  appears  from  the  few  cases 
in  which  the  precise  question  has  been  considered  that  the  defense 
that  a  foreign  corporation  has  not  been  granted  authority  to  carry 
on  business  within  the  jurisdiction  is  not  raised  by  a  general  denial, 
but  must  be  specially  pleaded.*  Hence,  a  ground  of  defense  averring 
generally  that  the  plaintiff  is  a  foreign  corporation  doing  business  in 
the  state  without  having  complied  with  the  statute,  is  defective  in 
not  specifying  the  particular  in  which  the  plaintiff  has  failed  to  com- 
ply  with  the  requirements  of  the  statute  and  is  properly  rejected.* 
Where,  however,  the  statute  provides  expressly  that  a  foreign  corpo- 
ration cannot  maintain  an  action  in  the  state  on  any  domestic  con- 
tract made  by  it  unless  it  has  procured  from  the  secretary  of  state  a 
certificate  that  it  has 'complied  with  all  the  requirements  of  law  author- 
izing it  to  do  business  in  the  state,  it  has  been  ruled  that  the  procure- 
ment of  such  certificate  is  a  condition  precedent  to  the  right  to  main- 
tain an  action,  and  the  complaint  is  demurrable  if  it  fails  to  allege 
that  the  certificate  has  been  procured.*    Moreover,  in  a  few  jurisdic- 

18.  Falls  v.  United  States  Savings,  Co.,  73  Kan.  79,  84  Pac.  553,  9  Ann. 
etc.,  Co.,  97  Ala.  417,  13  So.  25,  38  A.  Cas.  491  and  note. 

S.  R.  194,  24  L.R.A.  174;  Duke  v.  2.  Worrell  v.  Kinnear  Mfg.  Co.,  103 
Taylor,  37  Fla.  64,  19  So.  172,  53  A.  Va.  719,  49  S.  E.  988,  2  Ann.  Cas.  997. 
S.  R.  232,  31  L.R.A.  484;  Washington  8.  Notes:  2  Ann.  Cas.  1006;  13  Ann. 
Nat.  Building  Ass'n  v.  Stanley,  38  Ore.  Cas.  70. 

319,  63  Pac.  489,  84  A.  S.  R.  793,  68  In  such  cases,  however,  the  prohibi- 
LJIA..  816.    See  also  supra,  par.  9.      tion   of  the  statute  is  directed  only 

19.  Coldwater  Copper  Min.  Co.  v.  against  actions  on  contracts  made  with- 
Gillis,  170  Mich.  126,,  135  N.  W.  901,  in  the  state,  and  if  the  papers  used  on 
Ann.  Cas.  1915A  410  and  note;  Lehigh  an  application  for  an  attachment  made 
Valley  Coal  Co.  v.  Gilmore,  93  Minn,  in  an  action  on  contract  brought  by  an 
432,  101  N.  W.  796,  106  A.  S.  R.  443  assignee  of  a  foreign  corporation  do 
and  note,  2  Ann.  Cas.  1004  and  note;  not  disclose  the  fact  that  the  contract 
Acme  Mercantile  Agency  v.  Rochford,  sued  on  was  made  within  the  state, 
10  S,  D.  203,  72  N.  W.  466,  66  A.  S.  R.  an  averment  that  the  statutory  certifi- 
714.  cate  was  obtained  is  not  necessary  to 

Note :  13  Ann.  Cas.  69.  support  the  attachment    Nor  is  it  nee- 

20.  Note :  2  Ann.  Cas.  1005.  essary  that  the  moving  papers  should 
1.  Leonard  v.  American  Steel,  etc.,  allege  compliance  by  plaintiffs  assign** 
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tions,  the  directly  contrary  rule  has  been  laid  down  that  a  foreign 
corporation  commencing  an  action  therein  must  allege  and  prove 
compliance  with  the  law  entitling  it  to  do  business  in  the  state.*  It 
seems,  however,  that  a  failure  to  allege  such  compliance  must  be 
taken  advantage  of  by  demurrer  or  answer,*  and  unless  such  defect 
is  thus  raised  it  is  deemed  to  be  waived,  and  cannot  be  raised  for 
the  first  time  on  appeal.* 

80,  Dissolution  as  Affecting  Pending  Actions. — ^While  by  virtue  of 
comity  a  corporation  is  generally  permitted  to  sue  in  the  courts  of 
a  state  other  than  that  of  its  creation,'  the  view  is  very  generally  enter- 
tained that  if  such  foreign  corporation  is  actually  dissolved  by  proper 
proceedings  in  its  home  state,  its  existence  is  ended,  and  it  cannot 
thereafter  commence  or  maintain  an  action  or  exercise  any  corporate 
functions  anywhere,®  unless  the  law  of  its  domicil  expressly  permits 
the  prosecution  or  defense  of  actions  by  corporations  after  dissolution, 
or  there  is  existent  in  the  forum  an  express  statute  applicable  alike 
to  foreign  and  domestic  corporations,  extending  their  existence  for 
the  purpose  of  enabling  them  to  settle  their  affairs.*  However,  while 
actual  dissolution  in  the  state  of  its  creation  will  ordinarily  prevent 
a  corporation  from  maintaining  an  action  elsewhere,  it  has  been  held 
that  the  statutes  of  a  state  which  prohibit  it  from  suing  because  of 
its  failure  to  pay  an  annual  license  tax  will  not  receive  extraterritorial 
recognition,  since  they  are  of  the  class  of  penal  acts  which  will  not 
be  enforced  outside  of  the  state  where  they  were  enacted,  and  that 
consequently  such  corporation  may  maintain  an  action  in  another 
state.*®  Moreover,  where  it  is  necessary  that  want  of  corporate  capa<;- 
ity  to  sue  be  raised  by  demurrer  or  answer,  the  right  to  show  the 

or  with  the  provisions  of  the  statute  Cas.  63  and  note,  15  L.R.A.(N.S.)  299. 
requiring  foreign  corporations  to  pay  Note :  2  Ann.  Cas.  1006. 
a  license  fee,  for  the  reason  that  the  5.  Union  Stock  Yards  Nat.  Bank  of 
statute  does  not  purport  to  prohibit  the  South  Omaha  v.  Bolan,  14  Idaho  87, 
maintenance  of  an  action  by  the  as-  93  Pac.  608,  125  A.  S.  R.  146. 
signee  of  a  foreign  corporation.  2  6.  Valley  Lumber,  etc.,  Co.  v.  Dries- 
Ann.  Cas.  1006  note.  sel,  13  Idaho  662,  93  Pac.  765, 13  Ann, 

Moreover,  on  the  theory  that  the  pro-  Cas.  63, 15  L.R.A.(N.S.)  299. 

visions  of  the  tax  law  were  not  condi-  7.  See  supra,  par.  77. 

tions   precedent   but   were   conditions  8.  Gulledge    Bros.    Lumber    Co.    v. 

subsequent  to  the  right  to  carry  on  Wenatchee  Land  Co.,  122  Minn.  266, 

business,  it  has  been  held  that  the  neg-  142  N.  W.  305,  46  L.R.A.(N.S.)  697. 

lect  of  a  fore^  corporation  to  pay  Note:  32  L.R.A.(N.S.)  448. 

its  license  fee  is  a  matter  of  defense  See  also  Corporations,  vol.  7,  p.  737 

which  must  be  averred  in  the  answer,  et  seq. 

Halsey  v,  Henry  Jewett  Dramatic  Co.,  9.  Note:  32  L.R.A.(N.S.)  452. 

190  N.  Y.  231,  83  N.  E.  25,  123  A.  S.  10.  Gulledge  Bros.  Lumber  Co.   v. 

R.  546.  Wenatchee  Land  Co.,  122  Minn.  266, 

4.  Valley  Lumber,  etc.,  Co.  v.  Dries-  142  N.  W.  305,  46  L.R.A.(N.S.)   697 

sel,  13  Idaho  662,  93  Pac.  765, 13  Ann.  and  note.    See  also  supra,  par.  16. 
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dissolution  of  a  foreign  corporation  during  the  pendency  of  an  action 
ia  waived  by  going  to  trial  on  the  merits.*^ 

VIII.  Actions  against  Foreign  Cobporations 

Scope  of  Domestic  Jurisdiction  Oenerally 

81.  Actions  in  Personam. — ^As  has  been  already  seen,  the  fact 
that  a  corporation  has  no  existence  except  in  legal  contemplation  gave 
rise  to  the  conception  that  its  existence  could  not  be  legally  recog- 
nized outside  of  the  territorial  jurisdiction  of  the  lawmaking  power 
which  created  it,  and  that  therefore  it  was  impossible  for  a  corpora- 
tion to  migrate  beyond  the  bounds  of  its  creator.^*  This  conception 
resulted  in  the  courts  holding  that  the  corporation  could  not  be  sued 
in  a  jurisdiction  foreign  to  that  which  gave  it  existence/*  and  the  rule 
was  well  established  at  common  law  that  to  maintain  a  personal  action 
against  a  corporation  the  process  must  be  served  on  its  chief  officer 
within  the  jurisdiction  of  the  sovereignty  from  which  the  corporate 
existence  was  derived/*  and  that  jurisdiction  over  a  foreign  corpo- 
ration could  not  be  acquired  by  serving  process  on  an  officer  thereof 
outside  of  the  state  which  gave  it  being.**  While  under  this  view 
as  a  matter  of  theory  the  corporation  did  not  migrate,  yet  as  a  matter 
of  fact  its  officers  and  agents  did;  and  contracts  were  made  in  it? 
name,  and  wrongs  committed  by  its  officers  and  agents,  in  territory 
far  remote  from  that  in  which  it  was  supposed  to  have  its  only  legal 
existence.  Great  hardship  and  inconvenience  resulted  oftentimes 
from  the  application  of  this  rule,  which  had  the  effect  of  compelling 
those  who  sought  redress  for  breaches  of  contract  and  other  legal 
wrongs  against  the  corporation  to  bring  their  actions  in  the  courts 
of  the  jurisdiction  creating  the  corporation ;  the  expenses  of  the  remedy 
in  many  cases  amounting  to  more  than  what  would  have  been  the 

11.  Note:  32L.R.A.(N.S.)  449.  and  note;  Central  of  Georgia  R.  Co. 

12.  See  supra,  par.  3.  v.  Eichberg,  107  Md.  363,  68  Atl.  690, 

13.  St.  Clair  v.  Cox,  106  U.  S.  350,  14L.R.A.(N.S.)  389;  March  v.  Eastern 
1  S.  Ct.  354,  27  U.  S.  (L.  ed.)  222;  R.  Co.,  40  N.  H.  548,  77  Am.  Dec.  732; 
Beeves  v.  Southern  R»  Co.,  121  Ga.  Aldrich  v.  Anchor  Coal,  etc.,  Co.,  24 
561,  49  S.  E.  674,  2  Ann.  Cas.  207  and  Ore.  32,  32  Pac.  756,  41  A.  S.  R.  831; 
note,  70  L.R,A.  513  and  note.  Pollock  v.  Carolina  Interstate  Build- 
Note:  50  L.R.A.  589.  ing,  etc.,  Ass'n,  48  S.  C.  65,  ,25  S.  E. 

14.  Sullivan  v.  Sullivan  Timber  Co.,  977,  59  A.  S.  R.  695;  Baltimore,  etc., 
103  Ala.  371,  15  So.  941,  25  L.R.A.  R.  Co.  v.  Gallahue,  12  Grat.  (Va.)  655, 
643;  Pullman  Palace  Car  Co.  v.  Har-  65  Am.  Dec.  254. 

rison,  122  Ala.  149,  25  So.  697,  82  A.       Note :  50  L Jt.A.  589. 
S.  R.  68  and  note;  Reeves  v.  Southern       15.  Notes:    66   Am.    Dec.    121;    50 
K.  Co.,  121  Ga.  661,  49  S.  E.  674,  2  L.R.A.  589;  70  L.R.A.  523.    And  see 
Ann.  Cas.  207  and  note,  70  L.R.A.  513  cases  cited  in  note  to  preceding  text. 
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fruits  of  recovery.**  The  inconvenience  and  often  manifest  injustice 
of  exempting  a  corporation  from  suit  elsewhere  than  in  its  home  state 
has  caused  the  common  law  rule  to  be  much  relaxed,  and,  according 
to  the  modern  doctrine,  the  question  of  jurisdiction  over  and  sua- 
bility  of  foreign  corporations  is  not  so  much  one  of  citizenship  as 
one  of  finding.*'  The  constant  tendency  of  judicial  decisions  in 
modern  times  has  been  in  the  direction  of  putting  corporations  on  the 
same  footing  as  natural  persons  in  regard  to  the  jurisdiction  of  suits 
against  them,*®  and  generally  speaking  the  true  and  only  test  of 
jurisdiction  in  such  cases  is  whether  or  not  the  foreign  corporation 
may  properly  be  regarded  as  within  the  state  or  country  where  process 
is  served  on  it  in  those  cases  in  which  it  has  not  voluntarily  appeared 
or  otherwise  submitted  to  the  jurisdiction.** 

82.  Attachment  and  Other  in  Rem  Proceedings.— -Tliere  would  seem 
to  be  no  question  that  a  foreign  corporation  may  be  proceeded  against 
as  a  nonresident  on  whom  process  cannot  be  personally  served  within 
the  state,  and  that  a  judgment  may  be  rendered  against  it  having 
the  same  effect  as  if  it  were  a  nonresident  natural  person  on  whom 
process  was  served  in  the  same  manner.*®  In  the  absence  of  express 
statutory  provisions  on  the  subject  the  propriety  of  attachment  against 
foreign  corporations  is  governed  by  the  general  rules  relating  to  such 
proceedings  in  the  case  of  nonresidents  having  property  within  the 
jurisdiction  of  a  state,*  and  in  some  jurisdictions  attachment  is  ex- 
pressly authorized  by  statute  where  the  defendant  is  a  foreign  corpora- 
tion.* Though  there  are  few  cases  on  the  point  it  is  generally  held 
on  the  ground  of  public  policy  that  a  railroad  car  of  a  foreign  com- 

16.  Reeves  v.  Southern  R.  Co.,  121  1.  Fitzgerald,  etc.,  Const.  Co.  v.  Fitz- 
Ga.  561,  49  S.  E.  674,  2  Ann.  Cas.  207  gerald,  137  U.  S.  98,  11  S.  Ct.  36,  34 
and  note,  70  L.R.A.  513  and  note.  U.  S.  (L.  ed.)  608;  Mineral  Point  R. 

17.  Reeves  v.  Southern  R.  Co.,  121  Co.  v.  Keep,  22  111.  9,  74  Am.  Dec.  124; 
Ga.  561,  49  S.  E.  674,  2  Ann.  Cas.  207  Cromwell  v.  Royal  Canadian  Ins.  Co., 
and  note,  70  L.R.A.  513  and  note.  49  Md.  366,  33  Am.  Rep.  258;  South- 

18.  Barrow  Steamship  Co.  v.  Kane,  em  Building,  etc.,  Ass'n  v.  Price,  88 
170  U.  S.  100,  18  S.  Ct.  526,  42  U.  S.  Md.  155,  41  Atl.  53,  42  L.R.A.  206; 
(L.  ed.)  964;  Showen  v.  J.  L.  Owens  Folger  v.  Columbian  Ins.  Co.,  99  Mass. 
Co.,  158  Mich.  321, 122  N.  W.  640, 133  267,  96  Am.  Dec.  747;  Harvey  v.  Great 
A.  S.  R.  376.  Northern  R.  Co.,  50  Minn.  405,  52  N. 

19.  Note:  85  A.  S.  R.  910.  And  see  W.  905,  17  L.R.A.  84  and  note;  Cook 
infra,  par.  86-88.  v.  State  Nat.  Bank,  52  N.  Y.  96,  11 

20.  And  see  Blanc  v.  Paymaster  Min.  Am,  Rep.  667;  Demarest  v.  Flack,  128 
Co.,  95  Cal.  524,  30  Pac.  765,  29  A.  S.  N.  Y.  205,  28  N.  E.  645,  13  L.R.A. 
R.  149;  Dearing  v.  Charleston  Bank,  854;  Voightman  v.  Southern  R.  Co., 
5  Ga.  497,  48  Am.  Dec.  300;  Kidd  v.  123  Tenn.  452,  131  S.  W.  982,  Ann. 
New  Hampshire  Traction  Co.,  72  N.  Cas.  1912C  211.  See  generallv,  At- 
H.  273,  56  Atl.  465,  66  L.R.A.  574.  tachment,  vol.  2,  p.  817  et  seq.    As 

Notes:  76  Am.  Dec.  670;  85  A,  S.  to  what  property  is  subject  to  attach- 
R.  924.  ment,  the  making  of  the  levy,  etc.,  see 

See  generally,  Acjtions,  vol.  1,  p.   Levy  and  Seizure. 
228  et  seq.  2.  Societe  Fonciere,  etc.  v.  Milliken, 
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pany  sent  into  a  state  with  freight  to  be  delivered  in  that  state,  and 
then,  within  a  reasonable  time  necessary  for  its  return,  reloaded,  and 
in  the  customary  and  usual  course  of  business  forwarded  to  the  state 
from  which  it  came,  is  not  liable  to  attachment  issued  in  an  action 
in  the  domestic  courts.*  There  are,  however,  decisions  presenting  a 
seemingly  contrary  view.*  The  question  whether  a  compliance  by 
foreign  corporations  with  the  conditions  of  doing  business  in  another 
state  will  exempt  them  from  attachment  there  as  nonresidents  depends 
upon  the  construction  of  the  statutory  provisions  regulating  attach- 
ments against  nonresidents.*  The  liability  of  foreign  corporations 
to  garnishment  proceedings  is  treated  elsewhere.* 

83.  Suits  in  Equity. — ^While  the  instances  are  very  rare  in  which 
actions  have  been  sustained  against  foreign  corporations,  except  for 
the  recovery  of  a  sum  of  money  due  under  a  contract,  express  or 
implied,  or  to  which  the  plaintiflF  was  entitled  as  compensation  for 
some  injury  to  his  person  or  property,  yet  it  has  been  held  that  the 
jurisdiction  of  the  courts  is  not  restricted  to  proceedings  of  this  class, 
and  extends  to  suits  in  equity,'  and  will  not  be  declined  on  the  sole 
ground  that  the  corporation  defendant  may  refuse  to  comply  with 
the  decree,  and  the  court  may  be  without  any  adequate  means  of 
enforcing  it* 

84.  Enforcement  of  Rights  and  Liabilities  of  Stockholders. — As 
already  seen  while  state  courts  will  not  exercise  visitorial  powers  over 
foreign  corporations,  or  interfere  with  the  management  of  their  inter- 
nal affairs,  there  are  cases  where,  although  the  rights  of  a  party  grow 
out  of  his  membership  in  a  corporation,  yet,  as  the  matter  affects 
only  his  individual  rights  under  contract  with  the  corporation,  an 
enforcement  of  those  rights  will  not  be  an  interference  with  the  inter* 

135  U.  S.  304^  10  S.  Ct.  823,  34  U.  S.  in  Massachusetts  only  by  means  of  an 
(L.  ed.)  2^8  (quoting  from  art.  152  attachment  of  its  property;  unlessi  as 
of  the  Tex.  Rev.  Stat.) ;  Marion  Phos-  in  the  case  of  foreign  insurance  com- 
phate  Co.  v.  Perry,  74  Fed.  425,  41  panies,  by  virtue  of  an  express  statute 
U.  S.  App.  14,  20  C.  C.  A.  490,  33  provision.  Andrews  v.  Michigan  Cent. 
L.R.A.  252  (stating  that  the  Florida  R.  Co.,  99  Mass.  534,  97  Am.  Dec.  51. 
statutes  put  foreign  corporations  own-  3.  Conney  v.  Quincy,  etc.,  R.  Co.,  92 
ing  property  in  t^e  state  on  the  same  Minn.  20,  99  N.  W.  365, 104  A.  S.  R. 
footing  as  individuals,  residents  of  oth-  659,  2  Ann.  Cas.  347  and  note,  64 
er  states,  in  the  matter  of  attachment) ;  L.R.A.  624. 
Iron  Age  Pub.  Co.  v.  Western  Union  4.  Note:  2  Ann.  Cas.  350. 
Tel.  Co.,  83  Ala.  498,  3  So.  449,  3  A.  5.  See  Attachment,  vol.  2,  p.  820, 
S.  R.  758   (xjiting  Ala.  Code  1876  i  821. 

3263) ;  Pullman  Palace  Car  Co.  v.  Har-       6.  See  Garnishment,  post,  par.  85 
risen,  122  Ala.  149,  25  So.  697,  82  A.  et  seq. 

8.  R.  681  (citing  Ala.  Code  1896,  $       7.  Harding  v.  American  Glucose  Co., 
536) ;   Williamson  v.   Eastern   Build-  182  111.  551,  55  N.  E.  577,  74  A.  S.  R. 
ing,  etc.,  Ass'n,  54  S.  C.  582,  32  S,  E.  189,  64  L.R.A.  738. 
766,  71  A.  S.  R.  822.  Note :  85  A.  S.  R.  924. 

A  foreign  corporation  can  be  sued       8.  Note:  85  A.  S.  R.  924. 
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nal  management  of  the  corporate  aCFairs  within  the  meaning  of  the 
rule.*  So,  while  there  are  decisions  to  the  contrary,  it  is  generally 
held  that  the  rights  of  stockholders  to  inspect  the  books  and  papers 
of  a  corporation  may  be  enforced  by  mandamus  in  the  courts  of  another 
state  in  which  the  corporation  is  doing  business  and  in  which  such 
documents  are  kept.*^  The  question  as  to  the  liability  of  stockholders 
in  corporations  and  the  enforcement  of  such  liability  is  fully  treated 
elsewhere  in  this  work.** 

85.  Proceedings  for  Dissolution  or  Appointment  of  Receiver. — It 
is  well  settled  that  proceedings  to  forfeit  a  corporate  franchise  must 
be  brought  in.  the  country  or  state  in  which  the  corporation  was  cre- 
ated. The  courts  of  one  state  have  no  power  to  dissolve  a  foreign 
corporation  and  wind  up  its  affairs,  but  it  will  retain  its  legal  exist- 
ence until  dissolved  by  a  proceeding  in  the  state  which  created  it,** 
There  is,  however,  a  radical  distinction  between  an  action  which  seeks 
to  have  appointed  a  receiver  of  the  property  and  assets  of  a  corpora- 
tion in  order  that  they  may  be  preserved  from  unlawful  disposition 
and  waste,  and  an  action  for  the  appointment  of  a  receiver  of  the 
corporation,**  and  it  is  well  settled  that  the  courts  of  one  state 
may,  at  the  instance  of  resident  or  domestic  creditors,  or  even  at  the 
instance  of  a  nonresident  creditor,  appoint  a  receiver  for  a  foreign 
corporation  doing  business  therein  and  having  property  there,  not- 
withstanding the  appointment  of  a  receiver  at  the  domicil  of  the 
corporation  where  the  general  requisites  for  a  receivership  are  ahown, 
as  in  other  cases.**  When  the  officers  of  a  foreign  corporation  are  reck- 
lessly and  extravagantly  managing  its  affairs,  involving  it  in  debt,  and 

m 

9.  See  supra,  par.  20,  21.  And  see  Ct.  230,  53  U.  S.  (L.  ed.)  435,  affirm- 
generally.  Corporations,  vol.  7,  p.  611.  ing  158  Fed.  705,  85  C.  C.  A.  603,  22 

10.  See  supra,  par.  22.  L.R.A.(N.S.)     316;    Culver    Lumber, 

11.  See  Corporations,  vol.  7,  pp.  etc.,  Co.  v.  Culver,  81  Ark.  102,  99  S. 
352,  381  et  seq.  W.  391,  118  A.  S.  R.  17;  Fawcett  v. 

12.  Culver  Lumber,  etc.,  Co.  v.  Cul-  Supreme  Sitting,  etc.,  64  Conn.  170,  29 
ver,  81  Ark.  102,  99  S.  W.  391, 118  A.  Atl.  614,  24  L.R.A.  815;  Holbrook  v. 
S.  R.  17;  Swift  v.  State,  7  Houst.  Ford,  153  111.  633,  39  N.  E.  1091,  46 
(Del.)  338,  6  Atl.  856,  32  Atl.  143,  40  A.  S.  R.  917  and  note,  27  L.R.A.  324; 
A.  S.  R.  127;  Edwards  v.  Sehillinger,  Edwards  v.  Schillinger,  246  111.  231, 
245  111.  231,  91  K  E.  1048,  137  A.  S.  91  N.  E.  1048,  137  A.  S.  R.  308,  33 
R.  308,  33  L.R.A.(N.S.)  895;  In  re  L.R.A.(N.S.)  895;  Buswell  v.  Supreme 
Matheson,  27  Ch.  D.  225,  51  L.  T.  N.  Sitting,  etc.,  161  Mass.  224,  36  N.  B. 
S.  Ill,  32  W.  R.  846,  7  Eng.  Rul.  Cas.  1065,  23  L.R.A.  846;  J.  A.  Holshouser 
681 ;  In  re  Lloyd  Generale  Italiano,  29  Co.  v.  Gold  Hill  Copper  Co.,  138  N.  C. 
Ch.  D.  219,  L.  J.  Ch.  748,  33  W.  R.  248,  50  S.  E.  650,  70  L JR. A.  183 ;  Sum- 
728,  7  Eng.  Rul.  Cas.  687  and  note,  mit  Silk  Co.  v.  Kinston  Spinning  Co., 
And  see  Corporations,  vol.  7,  p.  733.  154  N.  C.  421,  70  S.  E.  820,  Ann.  Cas. 

13.  Note:  19  Ann.  Cas.  90.  1912A  897  and  note. 

14.  Blake  v.  McClung,  172  U.  S.  239,  Notes:  72  A.  S.  R.  69;  19  Ann.  Cas. 
19  S.  Ct.  165,  43  U.  S.  (L.  ed.)  432;   90. 

Palmer  v.  Texas,  212  U.  S.  118,  29  S.       And  see  generally.  Receivers. 
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converting  its  property  to  their  own  use,  and  the  board  of  directors, 
though  requested,  refuse  to  interfere,  the  interposition  of  a  court  of 
equity  and  the  appointment  of  a  receiver  are  proper.**  But  a  receiver 
for  a  foreign  corporation  cannot  be  appointed  if  the  corporation  has 
no  property  in  the  state  of  the  appointing  court,  and  has  not  appeared 
or  been  served  with  process,  and  none  of  its  officers  or  agents  are 
to  be  found  in  that  state,**  nor  will  one  be  appointed  where  it  would 
be  against  the  interest  of  citizens  of  the  appointing  state,  and  would 
serve  no  good  purpose,  or  where  the  court  has  no  jurisdiction  over 
the  subject  matter  of  the  suit,  though  insolvency  is  alleged.*'^  To  have 
a  receiver  of  a  foreign  corporation  appointed  it  is  not  necessary  for 
the  bill  to  allege  that  the  defendant  is  doing  business  in  this  state 
at  the  time  when  the  bill  is  filed.  It  is  sufficient  for  it  to  appear 
that  the  corporation  has  done  business  there  and  has  property  therein 
at  the  time  of  the  filing  of  the  bill,  although  the  business  has  been 
entirely  suspended.*®  The  question  of  the  extent  to  which  a  receiver 
appointed  in  the  state  of  a  corporation's  domicil  will  be  recognized 
in  other  states  is  treated  elsewhere.** 

When  Foreign  Corporation  Deerried  within  Jurisdiction  for  Pwrpose 
,j  of  Suit 

86.  In  General. — Whether  a  corporation  can  be  sued  in  a  state  of 
which  it  is  not  a  resident  depends  upon  the  position  in  which  it  has 
seen  fit  to  place  itself  in  reference  to  that  state  in  connection  with 
the  laws  thereof.*®  A  corporation,  whether  domestic  or  foreign,  is  a 
person,*  and  it  follows  that  before  a  corporation  can  be  subjected  to 
the  jurisdiction  of  a  state  or  country,  it  must  be  present  therein,* 
and  that  it  can  be  present  only  when  it  has  been  incorporated  under 
its  laws  or  has,  like  a  natural  person,  gone  thereto  from  the  state 
of  its  residence,  or  has  in  some  other  manner  consented  to  their 
jurisdiction  over  it.'  A  corporation  jnay,  of  course,  be  sued  in  another 
state  than  that  in  which  it  was  first  incorporated,  when  it  has  also 
become  a  corporation  of  the  state  in  which  it  is  sued.*  It  is  some- 
times the  case  that  a  railroad  extending  through  two  or  more  states 
obtains  a  charter,  identical  in  the  powers  and  the  privileges  it  confers, 
from  each  of  the  states  through  which  it  runs,  thus  constituting  it 

15.  Culver  Lumber,  etc.,  Co.  v.  Cul-  Ace.  Ass'n,  157  Mass.  367,  32  N.  E. 
ver,  81  Ark.  102,  99  S.  W.  391, 118  A.  469,  34  A.  S.  R.  288  and  note. 

S.  R.  17.  1.  See  supra,  par.  13.    See  also  Cor- 

16.  Holbrook  v.  Ford,  153  HI.  633,  porations,  vol.  7,  p.  31  et  seq. 

39  N.  E.  1091,  46  A.  S.  R.  917,  27  2.  SulUvan  v.  SuUivan  Timber  Co., 

L.R.A.  324.  103  Ala.  371,  15  So.  941,  25  L.R.A. 

17.  Note:  72  A.  S.  R.  69.  543. 

18.  Note:  72  A.  S;  R.  69.  Note:  85  A.  S.  R.  907. 

19.  See  Recbivkbs.                .  3.  Note :  85  A.  S.  R.  907. 

20.  Reyer  v.  Odd  Fellows'  Fraternal  4.  Baltimore,  etc.,  R.  Co.  v.  GhiUa^ 
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one  corporation.  In  such  cases  the  corporation  is  a  unit,  and  whether 
sued  in  one  of  the  jurisdictions  or  another,  it  cannot  raise  the  question 
as  to  its  residence,  or  claim  that  it  is  nonresident.  It  has  a  common 
residence  in  each  of  the  states  which  gave  its  concurring  assent  to  its 
common  charter  of  incorporation.*  The  voluntary  appearance  of  a 
foreign  corporation,  unless  for  the  sole  purpose  of  making  objection 
to  the  authority  of  the  court  to  proceed,  will  of  course,  as  in  the  case 
of  other  nonresidents,  confer  on  a  court  having  jurisdiction  of  the 
subject  matter  full  power  to  decide  the  matter  in  controversy,  and 
the  defendant  corporation  cannot  afterwards  set  up  as  a  defense  want 
of  jurisdiction  of  the  person.* 

87.  Entering  and  Engaging  in  Business  in  State  Generally. — Since 
a  corporation  created  in  one  state  is  protected  by  the  laws  of  other 
states  and  allowed  to  carry  on  its  business  within  their  borders,  and 
to  sue  in  their  courts,  it  seems  only  right  that  it  should  be  held  respon- 
sible in  those  courts  to  obligations  and  liabilities  there  incurred.'  In 
England,  as  has  been  already  noted,  the  right  of  a  foreign  corpora- 
tion doing  business  there  to  sue  in  the  English  courts  was  long  ago 
recognized ;  ®  and  its  liability  to  be  subjected  to  suit  in  those  courts, 
by  service  made  on  one  of  its  principal  officers  residing  and  represent- 
ing it  within  the  realm,  has  also  been  fully  established.*  In  this 
country  also  it  is  the  well  established  doctrine  that  a  corporation 
can  be  found  in  any  jurisdiction  where  it  transacts  business  through 
agents  located  therein,  and  suits  may  be  ntaintained  against  it  in 
that  jurisdiction,  if  the  laws  of  the  same  provide  a  method  for 
perfecting  service  on  it  by  serving  its  agents.*®    The  common  law 

hue,  12  Grat.  (Va.)  665,  65  Am.  Dec.  Co.,  106  La.  621,  31  So.  172,  87  A.  S. 

254  and  note.  R.  309. 

5.  Central  R.,  etc.,  Co.  v.  Carr,  76  10.  Lafayette  Ins.  Co.  v.  French,  18 
Ala.  388,  52  Am.  Rep.  339.  How.  404,  15  U.  S.  (L.  ed.)  451;  Bal- 

6.  Macon,  etc.,  R.  Co.  v.  Gibson,  85  timore,  etc.,  R.  Co.  v.  Harris,  12  Wall. 
Ga.  1,  11  S.  E.  442,  21  A.  S.  R.  135;  65,  20  U.  S.  (L.  ed.)  354;  Baltimore, 
North  Missouri  R.  Co.  v.  Akers,  4  Kan.  etc.,  R.  Co.  v.  Koontz,  104  U.  S.  6,  26 
453,  96  Am.  Dec.  183;  March  v.  East-  U.  S.  (L.  ed.)  643;  St.  Clair  v.  Cox, 
ern  R.  Co.,  40  N.  H.  548,  77  Am.  Dec.  106  U.  S.  350,  1  S.  Ct.  354,  27  U.  S. 
732.  See  generally.  Appearances,  vol.  (L.  ed.)  222;  New  England  Mut.  L. 
2,  p.  335  et  seq.  Ins.  Co.  v.  Woodworth,  111  U.  S.  138, 

7.  St.  Clair  v.  Cox,  106  U.  S.  360, 1  4  S.  Ct.  364,  28  U.  S.  (L.  ed.)  379; 
S.  Ct.  354,  27  U.  S.  (L.  ed.)  222;  New  York,  etc.,  R.  Co.  v.  Estill,  147 
Premo  Specialty  Mfg.  Co.  v.  Jersey-  U.  S.  591,  13  S.  Ct.  444,  37  U.  S.  (L. 
Creme  Co.,  200  Fed.  352,  118  C.  C.  A.  ed.)  292;  Barrow  Steamship  Co.  v. 
458,  43  L.R.A.(N.S.)  1015  and  note.  Kane,  170  U.  S.  100,  18  S.  Ct.  526,  42 

8.  See  supra,  par.  77.  U.  S.  (L.  ed.)  964;  Connecticut  Mut. 

9.  Barrow  Steamship  Co.  v.  Kane,  L.  Ins.  Co.  v.  Spratley,  172  U.  S.  602, 
170  U.  S.  100,  18  S.  Ct.  526,  42  U.  S.  19  S.  Ct.  308,  43  U.  S.  (L.  ed.)  569; 
(L.  ed.)  964.  And  see  Colorado  Iron-  Pennsylvania  Lumbermen's  Mut.  F. 
Works  V.  Sierra  Grande  Min.  Co.,  15  Ins.  Co.  v.  Meyer,  197  U.  S.  407,  25  S. 
Colo.  499,  25  Pac.  325,  22  A.  S.R.  433;  Ct.  483,  49  U.  S.   (L.  ed.)   810;   St 

State  V.  North  American  Land,  etc..  Louis   Southwestern  R.   Co.  v.  Alez- 
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rule  that  a  personal  action  against  a  corporation  could  only  be  main- 
tained in  the  sovereignty  wherein  it  originated,  and  upon  service  of 
process  therein  upon  its  principal  officer,  was  at  first  modified  or 
relaxed  by  the  acceptance  of  the  principle  that,  if  a  corporation  sent 
its  agents  into  another  state,  and  there,  by  acquiescence  or  legislative 
permission,  transacted  its  corporate  business,  it  became  subject,  upon 
all  causes  arising  there,  to  suits  in  its  courts,  upon  the  theory  that, 
by  thus  entering  the  state  and  engaging  in  corporate  business,  a  foreign 
corporation  gave  itself  a  species  of  locality  in  the  nature  of  a  domicil, 
and  was  presumed  to  have  assented  to  be  sued  in  the  local  courts  as 
if  it  were  a  domestic  corporation.**  But  the  liability  of  foreign  cor- 
porations which  carry  on  their  businees  in  states  which  did  not  create 
them  does  not  now  in  many  states  rest  on  the  theory  of  their  pre- 
sumed consent  to  be  sued  in  the  state  courts.    The  assent  to  be  sued 

ander,  227  U.  S.  218,  33  S.  Ct.  245,  67  A.  S.  R.  325  and  note;  Reyer  v. 

57   U.   S.    (L.   ed.)    486,   Ann.    Caa.  Odd  Fellows'  Fraternal  Ace.  Aasoc., 

1915B   77;    Denver,  etc.,   R.    Co.   v.  157  Mass.  367,  32  N.  E.  469,  34  A.  S. 

Roller,  100  Fed.  738,  41  C.  C.  A.  22,  R.  288;   Ord  Hardware  Co.  v.  J.  I. 

49  L.R.A.  77;  Premo  Specialty  Mfg.  Case  Threshing  Mach.  Co.,  77  Neb,  847, 

Co.  v,  Jersey-Creme  Co.,  200  Fed.  352,  110  N.  W.  651,  8  L.R.A.(N.S.)  770; 

118  C.  C.  A.  458,  43  L.R.A.(N.S.)  1015  March  v.  Eastern  R.  Co.,  40  N.  H.  548, 

and  note;  Equitable  L.  Assur.  Soc.  v.  77  Am.  Dec.  732;  Capen  v.  Paeifie  Mut. 

Vogel,  76  Ala.  441,  52  Am.  Rep.  344;  Ins.  Co.,  25  N.  J.  L.  67,  64  Am.  Dec. 

Sullivan  v.  Sullivan  Timber  Co.,  103  412;  Gibbs  v.  Queen  Ins.  Co.,  63  N.  Y. 

Ala.  371,  15  So.  941,  25  L.R.A.  543;  114,  20  Am.  Rep.  513;   Goodwin  v. 

Pulhnan  Palace  Car  Co.  v.  Harrison,  Claytor,  137  N.  C.  224,  49  S.  E.  173, 

122  Ala.  149,  25  So.  697,  82  A.  S.  R.  107  A.  S.  R.  479,  67  L.Rjl.  209;Ald- 

68;    Colorado   Iron- Works   v.    Sierra  rich  v.  Anchor  Coal,  etc.,  Co.,  24  Oi«. 

Grande  Min.  Co.,  15  Colo.  499,  25  Pac.  32,  32  Pac.  756,  41  A.  S.  R.  831  and 

325,  22  A.  S.R.  433;  Reeves  V.  South-  note;    Abbeville  Electric   ligl^t,   etc., 

em  R.  Co.  121  Ga.  561,  49  S.  E.  674,  Co.  v.  Western  Electrical  Supply  Co., 

2  Ann.  Cas.  207,  70  L.R.A.  513  and  61  S.  C.  361,  39  S.  E.  559,  85  A.  S. 

note;  Mineral  Point  R.  Co.  v.  Keep,  R.   890,  55   L.R.A.   146;    Tureott  v. 

22  m.  9,  74  Am.  Dec.  124;  Edwards  Yazoo,  etc.,  R.  Co.,  101  Tenn.  102,  45 

V.  SchiUinger,  245  HI.  231,  91  N.  E.  S.  W.  1067,  70  A.  S.  R.  661,  40  L.R.A. 

1048,   137  A.   S.  R.  308,  33  L.R.A.  768;  Bradstreet  Co.  v.  Gill,  72  Tex. 

(N.S.)   895;  German  Bank  v.  Amer-  115,  9  S.  W.  753,  13  A.  S.  R.  768,  2 

ican  F.  Ins.  Co.,  83  la.  491,  50  N.  L.RJl.  405;  Buie  v.  Chicago,  etc.,  R. 

W.    53,    32    A.    S.    R.    316;    North  Co.,  95  Tex.  51,  65  S.  W.  27,  55  L.R.A. 

Missouri  R.  Co.  v.  Akeis,  4  Kan.  453,  861;  Baltimore,  etc.,  R.  Co.  v.  Wight- 

96   Am.   Dec.    183;    Mutual   Reserve  man,  29  Grat.  (Va.)  431,  26  Am.  Rep. 

Fund  L.  Assoc,  v.  Boyer,  62  Kan.  31,  384;  Stout  v.  Baltimore,  etc.,  R.  Co., 

61  Pac.  387,  50  L.R.A.  538;  Federal  64  W.  Va.  502,  63  S.  E.  317, 131  A.  S. 

Betterment  Co.  v.  Reeves,  73  Kan.  107,  R.  940. 

84Pac560,4Ii.R.A.(N.S.)  461;  SUte  Notes:  76  Am.  Dec.  670;  34  A.  S. 

V.  North  American  Land.  et-r...  Co.,  106  R.  293;  53  A.  S.  R.  182;  85  A.  S.  R. 

.  La.  621,  31  So.  172,  87  A.  S.  R.  309;  914;  70  L.R.A.  691. 

Curtis  V.  Jordan,  115  La.  918,  40  So.  11.  Sullivan  v.  Sullivan  Timber  Co., 

334, 112  A.  S.  R.  284,  5  Ann.  Cas.  950,  103  Ala.  371,  15  So.  941,  26  hJijL. 

5  L.R.A.(N.S.)  298;  Crook  v.  Girard  543. 

Iron,  etc.,  Co.,  87  Md.  138,  39  Atl.  94,  Note;  70  L.RJL.  524. 
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in  such  courts  usually  is  expressed  in  the  condition  on  which  a  foreign 
corporation  can  legally  transact  its  corporate  business  within  the 
state/*  and  it  is  generally  held  that  a  foreign  corporation  transact- 
ing local  business  in  a  state  without  complying  with  its  laws  is  estopped 
to  set  up  the  unlawfulness  of  its  transactions  in  bar  of  remedies  which 
would  exist  were  it  doing  business  lawfully.*'  Though  it  is  usually 
held  that  the  liability  of  a  foreign  corporation  to  be  sued  in  a  par- 
ticular jurisdiction  need  not  be  distinctly  expressed  in  the  statutes  of 
that  jurisdiction,  but  may  be  implied  from  a  grant  of  authority  in 
4.hose  statutes  to  carry  on  its  business  there/^  the  courts  of  some  states 

12.  Baltimore^  etc.^  R.  Co.  v.  Har>  ing  that  process  affecting  it  may  be 
ris,  12  Wall.  65,  20  U.  S.  (L.  ed.)  354;  served  in  a  designated  manner,  and 
Old  Wayne  Mut.  L.  Assoc,  v.  McDon-  that  any  corporation  or  person  trans- 
ough,  204  U.  S.  8,  27  S,  Ct.  236,  51  acting  business  without  complying  with 
U.  8.  (L.  ed.)  346;  Cella  Commission  the  provisions  of  the  statute  shaU  for- 
Co.  V.  Bohlinger,  147  Fed.  419,  78  C.  feit  certain  sums,  a  corporation  doing 
C.  A.  467,  8  L.R.A.(N.S.)  537  and  business  without  complying  with  the 
note;  Sullivan  v.  Sullivan  Timber  Co.,  statute  does  not  thereby  subject  itself 
103  Ala.  3!71,  15  So.  941,  25  L.R.A.  to  the  jurisdiction  of  the  courts  of  the 
543;  Venner  v.  Denver  Union  Water  state,  and  a  judgment  against  it  found- 
Co.,  40  Colo.  212,  90  Pac.  623,  122  A.  ed  upon  service  of  process  on  the  offl- 
S.  R.  1036;  Central  of  G^eo^g^a  R.  Co.  cer  named  in  the  statute  is  void,  while 
v.  Eichberg,  107  Md.  363,  68  Atl.  690,  the  business  done  is  unlawful,  and  the 
14  L.R.A.(N.S.)  389;  Showen  v.  J.  L.  persons  doing  it  are  liable  to  the  pen- 
Owens  Co.,  158  Mich.  321,  122  N.  W.  alty  imposed  by  the  statute,  yet  the 
640, '133  A.  S.  R.  376;  Abbeville  Elec-  corporation  is  not  brought  within  the 
trie  light,  etc.,  Co.  v.  Western  Elec-  jurisdiction  of  the  courts  of  the  state 
trical  Supply  Co.,  61  S.  C.  361,  39  S.  in  the  manner  in  which  it  would  have 
E.  5591,  85  A.  S.  R.  890  and  note,  55  subjected  itself  to  such  jurisdiction  had 
L.R.A.  146.  it  complied  with  the  statute.  • 

Note :  70  L.R.A»  624.  In  Lubrano  v.  Imperial  Council,  etc.. 

And  see  supra,  par.  39.  20  R.  I.  27,  37  Atl.  345,  38  L.R.A.  546, 

18.  Old  Wayne  Mut.  L.  Assoc,  v.  it  was  held  that  jurisdiction  of  a  for- 
McDonough,  204  U.  S.  8,  27  S.  Ct.  236,  eign  insurance  company  doing  business 
-61  TJ.  S.  (L.  ed.)  345;  Showen  v.  J.  L.  in  the  state  without  complying  with 
Owens  Co.,  158  Mich.  321,  122  N.  W.  the  statute,  which  requires  it  before 
j640,  133  A.  S.  R.  376;  Abbeville  Elec-  doing  business  to  appoint  the  insurance 
trie  Light,  etc.,  Co.  v.  Westem-Elec-  commissioner  as  attorney  on  whom 
trical  Supply  Co.,  61  S.  C.  361,  39  process  may  be  served,  cannot  be  ac- 
-S.  E.  659,  85  A.  S.  R.  890  and  note,  55  quired  by  service  on  such  commission- 
L.R.A.  146;  Foster  v.  Charles  Betcher  er,  where  the  facts  appear  from  the 
Lumber  Co.,  5  S.  D.  57,  58  N.  W.  9,  plaintiff^s  own  showing,  and  the  de- 
49  A.  S.  R.  859,  23  L.R.A.  490.  And  fendant  has  not  appeared  to  plead  to 
■see  Lubrano  v.  Imperial  Council,  etc.,  the  jurisdiction^  and  is  not  shown  to 
20  R.  I.  27,  37  Atl.  345,  38  L.R.A.  546.  have  received  notice,  either  actual  or 

But  see  Rothrock  v.  Dwelling-House  constructive. 
Ins.  Co.,  161  Mass.  423,  37  N.  E.  206,  14.  Barrow  Steamship  Co.  v,  Kane, 
42  A.  S.  R.  418,  23  L.R.A.  863,  in  170  U.  S.  100,  18  S.  Ct.  526,  42  U.  S. 
which  it  was  held  that  under  a  statute  (L.  ed.)  964;  Sullivan  v.  Sullivan  Tim- 
declaring  that  no  foreign  insurance  ber  Co.,  103  Ala.  371,  15  So.  941,  25 
company  shall  do  business  in  the  L.R.A.  543;  Edwards  v.  Schillinger, 
state  unless  it  files  a  stipulation  agree-  245  111.  231,  91  N.  E.  1048,  137  A.  S. 
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have  declined  to  take  jurisdiction  of  suits  against  foreign  corporations, 
except  so  far  as  it  has  been  expressly  conferred  by  statutes  of  the 
state. ^*  The  question  as  to  what  constitutes  doing  business  within 
the  meaning  of  statutes  relating  to  foreign  corporations  is  considered 
elsewhere  in  this  article.** 

88.  Mere  Presence  of  Officer  or  Agent  in  State  Insufficient. — The 
qualification,  that  the  foreign  corporation  shall  be  engaged  in  business 
within  the  state  in  which  it  is  served,  embodied  in  the  foregoing  state- 
ment of  the  rule  as  to  the  power  of  the  legislature  to  subject  a  foreign 
corporation  to  the  jurisdiction  of  its  courts  so  as  to  authorize  personal 
judgments  against  them,  is  an  obvious  corollary  of  the  proposition 
upon  which  the  rule  rests,  viz.,  that  the  corporation  by  doing  business 
within  the  state  impliedly  consents  to  the  condition  that  it  shall  be 
subject  to  suit  therein,  and  is  expressed  in  all  the  cases  cited  in  support 
of  the  rule.*'  So  long  as  a  corporation  refrains  from  doing  business 
in  a  state  other  than  that  of  its  creation,  the  courts  of  such  other  states 
cannot  exercise  jurisdiction  in  personam  over  it,  unless  it  voluntarily 
submits  thereto,  and  the  presence  of  any  of  its  ofhcers  is  not,  irre- 
spective of  their  rank,  such  a  submission.  It  must  further  appear  that, 
in  addition  to  the  presence  of  such  an  officer  within  the  state,  there 
has'  been  such  a  doing  of  business  therein  as,  in  contemplation  of  law, 
brings  the  corporation  within  the  state  for  the  purposes  of  the  juris- 
diction sought  to  be  exercised,^'  and  it  has  been  uniformly  held  by 
the  supreme  court  of  the  United  States  as  well  as  many  of  the  states 
that  a  state  court  cannot,  in  an  action  in  personam,  acquire  jurisdic- 

R.  308,  33  L.R.A.(N.S.)  896;  March  So.  899, 136  A.  S.  R.  675, 19  Ann.  Cas. 

V.  Eastern  R.  Co.,  40  N.  H.  548,  77  199  and  note,  23  L.R.A.(N.S.)    834; 

Am.  Dec.  732.  Aldrich  v.  Anchor  Coal,  etc.,  Co.,  24 

15.  Barrow  Steamship  Co.  v.  Kane,  Ore.  32,  32  Pac.  756,  41  A.  S.  R.  831 
170  U.  S.  100,  18  S.  Ct.  526,  42  U.  S.  and  note ;  Hildebrand  v.  United  Arti- 
(L.  ed.)  964;  Andrews  v.  Michigan  sans,  46  Ore.  134,  79  Pac.  347,  114  A. 
Cent.  R.  Co.,  99  Mass.  534, 97  Am.  Dec.  S.  R.  852 ;  Knapp  v.  Wallace,  50  Ore. 
51.  348,  92  Pac.  1054,  126  A.  S.  R.  742; 

Note :  66  Am.  Dec.  121.         ,  Phillips  v.  Burlington  Library  Co.,  141 

And  see  infra,  par.  91.  Pa.  St.  462,  21  Atl.  640,  23  A.  S.  R. 

16.  See  supra,  par.  47  et  seq.  304  and  note;  Berger  v.  Pennsylvania 

17.  Notes:  50  L.R.A.  591;  8'L.R.A.  R.  Co.,  27  R.  I.  583,  65  Atl.  261,  8 
<N.S.)   538.  Ann.  Cas.  941,  9  L.R.A.(N.S.)   1214; 

18.  Mutual  Reserve  Fund  Life  Ass'n  Abbeville  Electric  Light,  etc.,  Co.  v. 
V.  Bover,  62  Kan.  31,  61  Pac.  387,  50  Western  Electrical  Supply  Co.,  61  S. 
L.R.A.  538;  J.  B.  Watkins  Land  Mortg.  C.  361,  39  S.  E.  559,  85  A.  S.  R.  890 
Co.  V.  Elliott,  62  Kan.  291,  62  Pac.  and  note,  55  L.R.A.  146;  Carsteng  v, 
1004,  84  A.  S.  R.  385 ;  Crook  V.  €Hrard  Leidigh,  etc.,  Lumber  Co.,  18  Wash, 
Iron,  etc.,  Co.,  87  Md.  138,  39  Atl.  94,  450,  51  Pac.  1051,  63  A.  S.  R.  906 
•67  A.  S.  R.  32S;  Central  of  Georgia  and  note,  39  L.R.A.  548. 

R.  Co.  V.  Eichberg,  107  Md.  363,  68       N(ytes:  85  A.  S.  R.  911;  23  L.R.A. 
Atl.  690,  14  L.R.A.(N.S.)   389;  Sax-  491  et  seq.;  70  L.R.A.  532. 
ony  Mills  v.  Wagner,  94  Miss.  233,  47 
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tion  of  a  foreign  corporation  simply  by  personal  service  of  the  sum- 
mons upon  the  president  or  any  other  officer  or  agent  of  such  cor- 
poration, while  he  happens  to  be  casually  in  the  state  where  the 
action  is  commenced,  and  not  there  for  the  purpose  of  attending  to 
any  business  of  such  corporation.**  There  are  decisions  in  some  of 
the  state  courts  not  in  harmony  with  the  views  above  expressed,  and 
which  may  amount  to  an  affirmation  that  the  presence  of  an  officer 
of  a  foreign  corporation  within  a  state  is  of  itself  sufficient  to  authorize 
the  service  of  process  against  it  upon  him,  and  that  such  servico  will 
support  any  subsequent  judgment  based  thereon;'®  but  while  the 
decisions  of  the  supreme  court  of  the  United  States  have  not  pro- 
ceeded so  far  as  to  hold  that  such  a  judgment  may  not  be  conceded 
the  effect  of  a  judgment  in  personam  within  the  states  where  rendered^ 
they  have  expressly  determined  that  they  cannot  be  accorded  that 
effect  in  other  states  or  in  the  national  courts.* 

19.  St.  Clair  v.  Cox,  106  U.  S.  350,  Co.,  121  Ga.  561,  49  S.  E.  674,  2  Ann. 

1  S.  Ct.  354,  27  U.  S.  (L.  ed.)  222;  Cas.  207  and  note,  70  L.R.A.  613  and 

Fitzgerald,   etc..   Const.    Co.  v.   Fitz-  note;  Edwards  v.  Schillinger,  245  111. 

gerald,  137  U.  S.  98,  11  S.  Ct..36,  34  231,  91  N.  E.  1048,  137  A.  S.  R.  308, 

U.  S.  (L.  ed.)  608;  Goldey  v.  Morning  33  L.R.A.(N.S.)   895;  J.  B.  Watkina 

News,  156  U.  S.  518,  15  S.  Ct.  559,  39  Land  Mortg.  Co.  v.  Elliott,  62  Kan. 

U.  S.  (L.  ed.)  517;  Barrow  Steamship  291,  62  Pac.  1004,  84  A.  S.  R.  385  ^nd 

Co.  v.  Kane,  170  U.  S.  100,  18  S.  Ct.  note;  Southern  Sawmill  Co.  v.  Amer- 

526,  42  U.  S.  (L.  ed.)  964;  Connecticut  ican  Hard  Wood  Lumber  Co.,  115  La. 

Mut.  Life  Ins.  Co.  v.  Spratley,  172  U.  237,  38  So.  977, 112  A.  S.  R.  267;  Lat- 

S.  602,  19  S.  Ct.  308,  43  U.  S.   (L.  imer  v.  Union  Pac.  R.  Co.,  43  Mo.  105, 

ed.)  569;  Conley  v.  Mathieson  Alkali  97  Am.  Dec.  378;  Abbeville  Electric 

Works,  190  U.  S.  406,  23  S.  Ct.  728,  Light,  etc.,  Co.  v.  Western  Electrical 

47  U.  S.  (L.  ed.)  1113;  Remington  v.  Supply  Co.,  61  S.  C.  361,  39  S.  E. 

Central  Pac.  R.  Co.,  198  U.  S.  95,  25  559,  85  A.   S.  R.  890  and  note,  55 

S.  Ct.  577,  49  U.  S.  (L.  ed.)  959;  Ken-  L.R.A.  146.     And  see  cases  cited  to 

daU  V.  American  Automatic  Loom  Co.,  preceding  text. 

198  U.  S.  477,  25  S.  Ct.  768,  49  U.  S.  Notes:  66  Am.  Dec.  122;  23  L.R.A. 

(L.    ed.)    1133;    Commercial    Mutual  491  et  seq.;  50  L.R.A.  591  et  seq.;  70 

Accident  Co.  v.  Davis,  213  U.  S.  245,  L.R.A.  532. 

29  S.  Ct.  445,  53  U.  S.  (L.  ed.)  782;  See  generally,  Process. 

Mechanical  Applian<Sfe  Co.  v.   Castle-  20.  Shickle,  etc.,  Iron  Co.  v.  Wiley 

man,  215  U.  S.  437,  30  S.  Ct.  125,  54  Const.  Co.,  61  Mich.  226,  28  N.  W.  77, 

U.  S.  (L.  ed.)  272;  Premo  Specialty  1  A.  S.  R.  571;  Klopp  v.  Creston  City 

Mfg.  Co.  V.  Jersey-Creme  Co.,  200  Fed.  Guarantee  Water-Works  Co.,  34  Neb- 

352, 118  C.  C.  A.  458,  43  L.R.A.(N.S.)  808,  52  N.  W.  819,  33  A.  S.  R.  666 

1015  and  note;   Sullivan  v.  Sullivan  and  note. 

Timber  Co.,  103  Ala.  371,  15  So.  941,  Notes:  85  A.  S.  R,  912;  70  L.R.A. 

25    L.R.A.    543;    Venner    v.    Denver  533. 

Union  Water  Co.,  40  Colo.  212,  90  Pac.  And  see  generally.  Process. 

623,  122  A.  S.  R.  1036  (holding  how-  1.  Goldey  v.  Morning  News,  156  U» 

ever  that  such  service  is  sufficient  when  S.  518, 15  S.  Ct.  559,  39  U.  S.  (L.  ed*) 

the  foreign  corporation  is  doing  busi-  517. 

ness  in  the  state  though  in  the  hands  Note:  85  A.  S.  R.  912. 

of  a  receiver) ;  Reeves  v.  Southern  R.  And  see  Judgments. 
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Effect  of  Withdrawal  from  State,  Revocation  of  License,  Dissolution, 

or  Appointment  of  Receiver 

89.  Withdrawal  from  State  or  Revocation  of  License.— -While  there 
are  decisions  to  the  effect  that  in  the  absence  of  legislation  on  the  sub- 
ject, after  a  foreign  corporation  has  in  fact  withdrawn  from  a  state 
and  is  no  longer  represented  by  its  designated  agent,  jurisdiction  over 
the  corporation  cannot  be  obtained  by  service  upon  him,*  it  is  gen- 
erally held  that  a  foreign  corporation,  which  has  been  admitted  to 
do  business  within  a  state  upon  the  condition  that  it  execute  a  power 
of  attorney  for  service  of  process  to  a  general  agent  or  state  officer, 
cannot,  after  having  designated  some  person  for  service  of  process 
and  carried  on  business  within  the  state,  escape  from  the  jurisdiction 
of  the  courts  of  the  state  over  actions  brojight  by  residents  thereof 
with  whom  it  has  contracted  under,  the  permission  to  do  business 
therein,  by  revoking  the  power  of  attorney  for  servdce  of  process  and 
ceasing  to  do  business  within  the  state.*  Even  though  a  subsequent 
statute  practically  drives  a  foreign  corporation  out  of  the  state,  it 
cannot  affect  the  rights  already  secured  to  those  who  had  entered 
into  contract  relations  with  the  defendant  prior  to  that  time.*  But, 
though  there  are  decisions  to  the  contrary,*  it  is  generally  held  that 
a  statute  requiring  a  foreign  corporation  to  grant  to  a  state  official 
an  irrevocable  power  of  attorney  to  accept  service  of  process  is  not 
applicable  to  an  action  by  a  nonresident,  but  is  for  the  protection,  of 
the  citizens  of  the  state;  or  in  other  words,  that  a  power  of  attorney 
executed  under  a  statute  of  this  nature  is  revocable  as  to  nonresidents.* 
A  stipulation  required  to  be  made  and  filed  by  a  foreign  corporation 
with  a  certain  state  officer  before  doing  business  within  the  state, 
authorizing  the  service  of  process  in  any  action  against  it  on  such 
officer,  and  making  such  stipulation  irrevocable  so  long  as  any  lia- 
bility of  the  corporation  remains  outstanding  within  fhe  state,  is 

2.  Note :  6  Ann.  Cas.  296.  4.  Woodward    v.    Mutual    Reserve 

3.  Mutual  Reserve  Fund  life  Ass^  Life  Ins.  Co.,  178  N.  Y.  485,  71  N. 
V.  Phelps,  190  U.  S.  147,  23  S.  Ct.  707,  E.  10, 102  A.  S.  R.  619  and  note. 

47  U.  S.  (L.  ed.)  987;  Oermania  Ins.       6.  Notes:  6  Ann.  Cas.  296;  13  Ann. 

Co.  V.  Ashby,  112  Ky.  303,  65  S.  W.  Cas.  53. 

611,  99  A.  S.  R.  295  and  note ;  Hunter       6.  Mutual  Reserve  Fund  Ldf e  Ass'n 

V.  Mutual  Reserve  life  Ins.  Co.,  184  v.  Boyer,  62  Kan.  31,  61  Pac.  387,  50 

N.  Y.  136,  76  N.  E.  1072,  6  Ann.  Cas.  L.R.A.  538;  Hunter  v.  Mutual  Reserve 

291  and  note,  30  L.R.A.(N.S.)  677  and  Life  Ins.  Co.,  184  N.  Y.  136,  76  N.  E. 

note;  Hinton  v.  Mutual  Reserve  Fund  1072,  6  Ann.  Cas.  291  and  note,  30 

life  Ass'n,  135  N.  C.  314,  47  8.  E.  L.R.A.(N.S.)  677,  affirmed  218  U.  S. 

474,  102  A.  8.  R.  545,  65  L.R.A.  161.  573,  31  8.  Ct.  127,  54  U.  8.  (L.  ed.) 

And  see  Connecticut  Mut.  life  Ins.  Co.  1155,  30  L.R.A.(N.S.)  686;  Williams 

▼.  Spratley,  172  U.  S.  602,  19-  8.  Ct.  v.  Mutual  Reserve  Fund  Life  Ass'n, 

308,  43  U.  S.  (L.  ed.)  569.  145  N.  C.  128,  58  8.  E.  802,  13  Ann. 

Note:  6  Ann.  Cas.  295.  Cas.  51  and  note. 
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binding  on  the  corporation  while  such  liability  continues,  although 
its  right  to  do  business  within  the  state  has  been  revoked.' 

90.  Dissolution  of  Corporation  or  Appointment  of  Receiver. — ^As  a 
general  rule,  in  the  absence  of  statutory  provisions  to  the  contrary,  a 
corporation  is  not  liable  to  suit  in  the  courts  of  another  state  after 
its  dissolution  in  the  state  of  its  domicil,  and  such  suits  pending  against 
the  corporation  will  be  abated  by  its  dissolution,  and  a  judgment 
rendered  after  dissolution  in  a  state  other  than  that  of  the  corporate 
domicil  will  not  be  recognized  by  a  court  of  the  domicil  in  the  dis- 
tribution of  the  corporate  assets.®  It  has  been  held,  however,  that  the 
question  whether  the  court  dissolving  a  corporation  in  the  state 
of  its  domicil  had  jurisdiction  is  open  ^to  inquiry  by  the  court  of 
another  state,  and  if  it  appear  that  such  court  did  not  have  jurisdic* 
tion,  its  decree  of  dissolution  will  not  affect  the  liability  of  the  cor- 
poration to  suit  in  the  domestic  courts.*  So  also  it  has  frequently 
been  held  that  in  order  that  a  decree  by  a  court  of  the  corporation's 
domicil  shall  affect  suits  against  it  in  other  states,  it  must  be  shown 
that  the  corporation  is  not  merely  prohibited  from  the  customary 
exercise  of  its  corporate  functions,  but  is  actually  extinct.  It  is  not 
merely  a  perpetual  paralysis,  but  an  unqualified  dissolution  alone, 
that  can  defeat  the  plaintiff's  right  to  a  judgment.  If  by  law  or 
usage  in  the  state  where  the  decree  was  rendered  the  corporation  may 
still  be  a  party  of  record  and  suits  maintained  or  defended  in  its 
name  as  if  the  corporation  had  not  been  dissolved,  a  suit  against  such 
corporation  in  anothier  state  may  proceed  to  judgment  notwitlistand- 
ing  the  dissolution.*®  If  an  action  has  been  brought  in  one  state 
against  a  foreign  corporation  doing  business  therein,  the  appointment 
of  a  receiver  in  another  state  does  not  abate  such  action,  nor  affect 
it  in  any  manner,**  and  although  a  receiver  for  a  foreign  corporation 
appointed  in  one  state  is  not  made  a  party  to  an  action  brought 
against  the  corporation  in  another  state,  this  does  not  make  the  judg- 

7.  Mutual  Reserve  Fund  Life  Ass'n  Me.  290,  92  Am.  Dec.  592.  As  to 
V.  Phelpa,  190  U.  S.  147,  23  S.  Ct.  707,  the  effect  upon  actions  against  foreign 
47  U.  S.  (L.  ed.)  987;  Magoiffin  v.  Mut-  corporations  of  statutes  extending 
ual  Reserve  Fund  Life  Ass'n,  87  Minn,  corporate  existence  for  the  purpose  of 
260,  91  N.  W.  1115,  94  A.  S.  R.  699.  winding  up  their  affairs  and  of  prose- 
Notes:  102  A.  S.  R.  525;  30  L.R.A.  cuting  and  defending  suits,  see  CoR- 

(N.S.)  678.  PORATiONS,  vol.  7,  p.  743  ^t  seq. 

8.  Note:  32  L.R.A.(N.S.)  448.  See  11.  Venner  v.  Denver  Union  Water 
Corporations,  vol.  7,  p.  737  et  seq.  Co.,  40  Colo.  212,  90  Pac.  623,  122  A. 

9.  Folger  v.  Columbian  Ins.  Co.,  99  S.  R.  1036;  Hunt  v.  Columbian  Ins. 
Mass.  267,  96  Am.  Dec  747  and  note;  Co.,  55  Me.  290,  92  Am.  Dec.  592  and 
Olds  V.  City  Trust  Safe  Deposit,  etc.,  note;  Southern  Building,  etc.,  Ass'n  y. 
Co.,  185  Mass.  500,  70  N.  E.  1022,  102  Price,  88  Md.  155,  41  Atl.  53, 42  L.R.A. 
A.  S.  R.  356.   And  see  generally,  Judo-  206. 

MENTS.  Note:  72  A.  S.  R.  69« 

10.  Hunt  V.  Columbian  Ins.  Co.,  55 
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ment  rendered  against  the  corporation  in  the  latter  state  a  nullity.** 
So  it  has  been  held  that  the  appointment  of  a  receiver  of  the  assets 
of  a  corporation  within  the  state  of  its  residence  does  not  terminate 
the  authority  of  an  agent  of  the  corporation  resident  in  another  state, 
and  that  summons  issued  in  such  other  state  against  the  corporati^on 
may  be  served  upon  such  agent  after,  as  well  as  before,  such  appoint- 
ment.** 

Natv/re  cmd  Origin  of  Cause  of  Action  as  Affecting  Local  Jurisdiction 

9L  la  General. — ^While  it  is  the  well  established  geqeral  rule  that 
where  a  corporation  locates  an  agent  and  actually  transacts  business 
in  a  foreign  jurisdiction,  it  so  far  acquires  a  i^eaidenoe  in  that  juris- 
diction as  to  make  it  amenable  to  the  processes  of  the  courts  thereof 
on  all  causes  of  action  x)riginating  within  that  jurisdiction,*^  there 
are  decisions  to  the  effect  that  no  action  in  personam  can  be  main- 
tained against  a  foreign  corporation  except  on  causes  of  action  orig- 
inating in  the  state,  or  on  contracts  entered  into  in  reference  to  a 
subject  matter  within  the  state,*^  and  in  some  instances  an  attempt 
has  been  made  to  exclude  from  the  rUle  that  a  transitory  action  may 
be  prosecuted  in  any  state  wherein  jurisdiction  n;iay  be  obtained  of 
the  defendant,  those  cases  in  which  both  the  plaintiff  and  a  defendant 
corporation  are  nonresidents  of  the  state  in  which  the  action  is 
brought.**  The  wedght  of  modern  authority,  hoivQver,  seems  to  sup- 
port the  proposition  that  a  foreign  corporation  may  be  sued  on  a  transi- 
tory cause  of  action  in<  any  jurisdiction  where  it  pan  be  found  in  the 
sense  that  service  may  be  perfected  upon  an  agent  or  officer  transacting 
business  for  the  corporation  within  that  jurisdiction,  a4d  that  in  the 
absence  of  statutory  provision  to  the  contrary,  the  residence  of  the 
plaintiff  and  the  place  at  which  the  cause  of  action  arose  are  not 
material  questions  to  be  determined  to  maintain  jurisdiction  if  the 
corporation  can  be  found  and  served.*'  Process  having  been  regularly 
served  upcmt  a  foreign  corporation,  it  cannot,  any  more  than  when 
the  defendant . is  a  nonresident  natural  person,  defeat  the.  action  on 

12.  Venner  v.  Denver  Uaion  Water  Pullman  Palace  Car  Co.  v.  Harrison, 

Co.,  40  Colo.  212;  90  Pac.  623,  122  A,  122  Ala.  149,  25  So.  697,  82  A.  S.  R. 

S.R.1036.  68. 

13..Poll(Dck   V.    Carolina    Interstate  Notes;  85  A.  S.  R.  021;  2  Ajin.  Cas. 

Building,  ete.,  Loan  Ass'n,  48  S.  C.  210. 

66,  25  S.  £•  977,  59  A.  S.  R,  695  and  lj5.  Note:  69  A,  S,  R.  877. 

note.    And  see  Process.  17.  Reeves  v.  Southern  R.  Co.,  121 

.     14.  Reeves  v.  Southern  R.  Co.,  121  Ga.  561,  49  S.  E.  674,  2  Ann.  Cas.  207, 

Ga.  661, 49  S.  E.  €74,  2  Ann.  Cas.  207,  70  L.R.A.  513  and  note    (overruling 

70  L.R.A.  513.  earlier  Georgia  cases  denying  the  right 

15.  Central  R.,  etc.,  Co.  v.  Carr,  76  to  sue  a  foreign  corporation  on  a  &r- 

AJa.  388,  02  Am.  Rep.  339;  Iron  Age  sign  cause  of  action). 

Pub.  Co.  V.  Western  Union  Tel.  Co-,  .    Notes:  59  A.  S.  R.  877;  50  L.R.A* 

83  Ala.  498,  3  So.  449,  3  A.  S.  R.  758 ;  593. 
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the  ground  either  that  the  plaintiff  is  a  nonresident,  or  that  his  cause 
of  action  depends  on  a  transaction  occurring  in  another  state  or  coun- 
try; and  this  rule  is  equally  applicable  whether  the  action  is  for  a 
tort  committed,  or  a  contract  entered  into,  beyond  the  jurisdiction.^* 
Thus  it  is  usually  held  that  where  service  of  process  can  be  had,  foreign 
corporations  may  be  sued  in  the  domestic  courts  on  a  cause  of  action 
for  personal  injuries  inflicted  in  a  foreign  state,  regardless  of  the 
residence  of  the  plaintiff.^*  In  such  cases  the  law  of  the  state  where 
the  liability  was  incurred  will  control  as  to  the  right  of  action,  while 
matters  pertaining  to  the  remedy  are  governed  by  the  laws  of  the  state 
where  the  action  is  brought.*®  So  where  the  cause  of  action  grows 
out  of  a  contract  made  outside  the  domestic  state  the  general  rule  is 
that  in  the  absence  of  statutory  restrictions  a  foreign  corporation  is 
liable  to  suit  thereon.*  Of  course  the  right  either  of  a  nonresident 
or  resident  plaintiff  to  sue  a  foreign  corporation  upon  a  foreign  cause 
of  action  is  subject  to  this  qualification,  that  it  would  not  be  against 
the  policy  of  the  state  in  which  the  suit  is  brought  to  enforce  a  cause 
of  action  arising  outside  of  its  jurisdiction.  The  comity  of  states 
would  not  require  the  courts  of  a  state  to  enforce  a  cause  of  action 
when  to  do  this  would  be  contrary  to  the  established  policy  of  the 
state.*  It  has  further  been  held  that  courts  of  a  state  may  decline  to 
entertain  jurisdiction  of  an  action  against  a  corporation  of  another 
state,  if  the  adjudication,  which  might  be  made,  must  depend  for  its 
enforcement  upon  the  courts  of  the  other  state,  and  they  may  find 
that  the  courts  of  the  domestic  state  mistook  the  laws  of  the  other 
state.* 

92.  Statutory  Restrictions  as  to  Causes  of  Action  in  Favor  of 
Nonresidents. — While  as  just  seen  the  weight  of  authority  is  appar- 
ently to  the  effect  that  in  the  absence  of  statutory  provisions  on  the 
subject,  the  residence  of  the  plaintiff  is  not  material  in  determining 
the  question  of  the  liability  of  a  foreign  corporation  to  suit,*  yet  in 
a  number  of  states  statutes  have  been  enacted  which,  while  allowing 
a  resident  of  the  state  or  a  domestic  corporation  to  maintain  an  action 
against  a  foreign  corporation  for  any  cause  of  action,  no  matter  where 
it  arose,*  provide  that  an  action  against  a  foreign  corporation  can  be 

18.  Notes :  85  A.  S.  R.  922 ;  2  Ann.  792  et  seq. 

Cas.  210.    See  generally,  Actions,  vol.  20.  Note:  2  Ann.  Cas.  210. 

1,  p.  324  et  seq.;  Conflict  of  Laws,  1.  Note:  2  Ann.  Cas.  210. 

vol.  5,  p.  1035  et  seq.  2.  Reeves  v.  Southern  R.  Cq.,  121 

19.  Denver,  etc.,  R.  Co.  v.  Roller,  Ga.  561,  49  S.  E.  674,  2  Ann.  Cas.  207, 
100  Fed.  738,  41  C.  C.  A.  22,  49  L.R.A.  70  L.R.A.  513.  See  Conflict  of  Laws, 
77.  vol.  5,  p.  911  et  seq. 

Note:  2  Ann.  Cas.  210.  3.  Kimball  v.  St.  Louis,  etc.,  R.  Co., 

As  to  the  enforcement,  ontside  of  157  Mass.  7,  31  N.  £.  €97,  34  A.  S.  R. 

the  state  where   enacted,  of  statutes  250. 

giving  a  right  of  action  for  death  by       4.  See  supra,  par.  91. 

wrongful  act,  see  Death,  vol.  8,  p.       5.  CromweU  v.  Royal  Canadian  Lib* 
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maintained  by  another  foreign  corporation  or  a  nonresident  only  in 
the  cases  specified;  a  common  provision  of  this  kind  being  to  the 
effect  that  such  suits  can.be  brought  in  the  domestic  courts  only 
where  the  cause  of  action  arose  in  the  state  or  the  subject  matter 
thereof  is  situated  therein.*  The  constitutionality  of  statutes  of  this 
nature  has  been  generally  upheld,'  though  some  authorities  take  the 
view  that  the  constitution  guarantees  to  a  citizen  of  a  foreign  state 
the  same  right  to  bring  an  action  in  the  domestic  state  as  to  a  domestic 
citizen.®  An  action  may,  however,  be  maintained  in  a  federal  court 
in  one  state  by  a  citizen  and  resident  of  another  state  against  a  foreign 
corporation  doing  business  in  the  former  state  for  a  personal  tort 
committed  abroad,  which  would  have  been  actionable  if  committed 
in  the  state,  or  elsewhere  in  this  country,  and  the  fact  that  the  legis- 
lature of  the  state 'has  not  authorized  like  suits  to  be  brought  in  its 
own  courts  by  citizens  and  residents  of  other  states  cannot  deprive 
such  citizens  of  their  right  to  invoke  the  jurisdiction  of  the  national 
courts  under  the  constitution  and  laws  of  Uie  United  States.* 

Procedv/re 

93.  Venue  of  Action. — ^No  general  principle  can  be  formulated  to 
test  the  propriety  of  the  selected  place  of  trial  of  an  action  against  a 
foreign  corporation  in  a  domestic  state.**  In  a  number  of  jurisdic- 
tions it  is  held  that  a  foreign  corporation  doing  bxisiness  in  the  state 
does  not,  by  complying  with  the  statutory  requirements  imposed  upon 
such  corporations,  and  designating  an  agent  upon  whom  process  may 
be  served,  acquire  a  fixed  residence  in  the  state,  but  is,  for  the  purposes 
of  jurisdiction,  a  nonresident,  and  may  be  sued  in  any  county  in  the 

Co.,  49  ^d.  366,  33  Am.  Rep.  268;  L.R.A.  209;  J.  A.  Holshouser  Co.  v. 
Robinson  v.  Oceanic  Steam  Nav.  Co.,  Gold  Hill  Copper  Co.,  138  N.  C.  248, 
112  N.  T.  316, 19  N.  £.  626,  2  LJI.A.  60  S.  £.  660,  70  L.RJ^.  183.  And  see 
636.  And  see  State  v.  North  Ameri-  Barrow  Steamship  Co.  v.  Kane,  170 
can  Land,  ete.,  Co.,  106  La.  621,  31  So.  U.  S.  100,  18  S.  Ct.  626,  42  U.  S.  (L. 
172,  87  A.  S.  R.  309  (stating  this  to  be  ed.)  964. 
the  case  under  the  New  York  Code).       Notes:  32  A  S.  R.  320;  69  A.  &.  R. 

Note:  2  Ann.  Cas.  211.  875;  2  Ann.  Cas.  211. 

6.  Cromwell  v.  Royal  Canadian  Ins.       7.  Notes:  85  A.  S.  R.  922;  2  Ann. 
Co.,  49  Md.  366,  33  Am.  Rep.  268;  Cas.  212. 

Gibbs  V.  Queen  Ins.  Co.,  63  N.  Y.  114,       8.  Reeves  v.  Southern  R.  Co.,  121 
20  Am.  Rep.  513;  Hibemia  Nat.  Bank  Ga.  561,  49  S.  E.  674,  2  Ann.  Cas.  207, 
▼.  Laeombe,  84  N.  Y.  367,  38  Am.  Rep.  70  L.R.A.  513. 
618;  Robinson  v.  Oceanic  Steam  Nay.      Note:  2  Ann.  Cas.  212. 
Co.,  112  N.  Y.  315,  19  N.  £.  625,  2      9.  Barrow  Steamship  Co.  v.  Kane, 
L.R.A.  636;  Anglo-American  Provision  170  U.  S.  100, 18  S.  a.  626,  42  U.  S. 
Co.  V.  Davis  Provision  Co.,  169  N.  Y.   (L.  ed.)  964. 
606,  62  N.  E.  687,  88  A.  S.  R.  608  and       Note :  60  L.R. A.  594. 
note;  Goodwin  v.  Claytor,  137  N.  C.       10.  Note:  70  L.R.A.  69L 
224,  49  S;  E.  173, 107  A.  S.  R.  479,  67 
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state,**  and  brought  into  court  by  proceira  sent  for  service  to  the  county 
where  the  agent  resides.**  In  other  states,  however,  it  has  been  held 
that  while  tlie  domicil  of  a  corporation  depends  upon  the  place  of  the 
law  of  its  creation,  it  may,  for  the  purposes  of  jurisdiction  of  the 
courts,  have  a  residence  where  it  carries  on  business  and  exercises  its 
corporate  franchise.  And  a  foreign  corporation,  permitted  by  comity 
to  exercise  corporate  functions  in  a  domestic  state,  must,  for  the  pur- 
poses of  the  venue  of  actions  therein  brought  against  it,  and  when  a 
statute  therein  requires  suits  to  be  brought  in  the  county  where  the 
defendant  resides,  be  deemed  a  resident  of  that  county  in  which  it  has 
established  its  office  within  the  domestic  state.*'  And  under  a  con- 
stitution and  statute  providing  that  any  foreign  corporation  may  be 
sued  in  any  county  of  the  state  in  which  it  does  business  by  agent, 
it  has  been  held  that  the  essential  fact  upon  which  the  liability  to  suit 
in  any  county  other  than  that  wherein  it  has  established  its  general 
office  for  the  state  depends,  is  that  it  shall  do  business  in  such  county. 
If  a  foreign  corporation,  which  has  an  established  known  place  of 
business  in  the  state,  does  not  do  business  in  another  county  of  such 
state,  the  courts  sitting  in  such  county  have  no  jurisdiction  in  actions 
against  it.**  By  express  statutory  provision  in  some  states  a  foreign 
corporation  doing  business  in  the  state  may  be  sued  in  any  county 
in  w^hich  it  has  an  agent  or  other  representative ;  and  it  is  immaterial, 
for  the  purposes  of  venue,  where  it  has  its  principal  office  and  place  of 
business,  or  where  the  cause  of  action  accrued.**  In  others  the  court 
of  any  county  where  the  cause  of  action  or  a  part  of  it  arose  will 
have  jurisdiction,**  and  in  still  other  states  the  statutes  provide  that 
foreign  private  or  public  corporations  doing  business  in  the  state  may 
be  sued  in  any  county  w^here  the  cause  of  action  or  a  part  thereof 
accrued,  or  in  any  county  where  such  company  may  have  an  agency 
or  representative,  or  in  the  county  where  its  principal  office  is 
situated.*'     In  the  case  of  suits  against  railroad  companies  it  is 

11.  New  York,  etc.,  R.  Co.  v.  Estill,  erican  Exch.  Bank,  92  Va.  495,  23  S. 
147  U.  S.  591,  13  S.  Ct.  444,  37  U.  S.   E.  935,  44  L.R.A.  449. 

(L.  ed.)  292;  Beyer  v.  Northern  Pac.  Note:  70  L.R.A.  699  et  seq. 

R.  Co.,  8  Idaho  74,  66  Pac.  826,  70  17.  Bradstreet  Co.  v.  Gill,  72  Tex. 

L.R.A.  691  and  note.     Generally  as  to  115,  9  S.  W.  753,  13  A.  S.  R.  768,  2 

the  venue  of  actions  against  nonresi-  L.R.A.  405. 

dents,  see  Venue.  In  West  Virginia  a  foreign  insurance 

12.  Note :  70  L.R.A.  692.  And  see  company  sued  on  a  policy  of  insurance 
Process.  is  subject  to  the  action  in  any  county 

13.  Note :  70  L.R.A.  694.  in  which  the  insured  property  was  sit- 

14.  Sullivan  v.  Sullivan  Timber  Co.,  uated,  or  in  which  the  cause  of  action 
103  Ala.  371,  15  So.  941,  25  L.R.A.  arose,  or  in  which  the  corporation  does 
643.  business  or  has  estate  or  debts  due  it. 

Note:  70  L.R.A.  696.  at  the  election  of  the  policy  holder.  7G 

15.  Note:  70  L.R.A.  697,  698.  L.R.A.  702  note. 

16.  Chesapeake,  etc.,  R.  Co.  v.  Am- 
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frequently'  provided  that  these  shall  be  triable  in  any  county  through 
or  into  which  the  railroad  passes,  and  under  such  a  provision  it  has 
been  held  that  a  suit  upon  a  transitory  cause  of  action  arising  outside 
of  the  state,  against  a  foreign  railroad  company  operating  in  the  state, 
is  triable  in  a  county  of  such  state  through  which  the  line  runs,  and 
in  which  the  plaintiff  resides.^®  If  a  foreign  corporation  be  jointly 
Uable  with  a  domestic  corporation,  it  can  be  sued  wherever  its  associate 
is  amenable  to  suit,  and  a  foreign  corporation  joined  as  defendant  with 
a  domestic  corporation  in  an  action  with  a  venue  in  a  proper  county  so 
far  as  the  domestic  company  is  concerned,  if  not  jointly  liable  and 
improperly  joined,  and  not  subject  to  the  jurisdiction  of  the  court  of 
the  county  where  the  venue  is  laid,  waives  its  privilege  by  appearing 
generally  and  consenting  to  continuances.^*  A  full  treatment  of  all 
matters  relating  to  venue  in  actions  against  corporations  as  well  as 
against  natural  persons  may  be  found  elsewhere  in  this  work.^^ 

94.  Service  of  Process. — ^As  already  seen  it  is  now  well  settled  that 
a  corporation  can  be  found  for  the  purpose  of  suits  against  it,  in  any 
jurisdiction  where  it  transacts  busineiss  through  officers  or  agients 
located  therein,^  and  it  is  admitted,  practically  without  dissent,  that 
a  corporation  doing  business  within  a  state  or  country  thereby  becomes 
a  resident  thereof  to  an  extent  which  authorizes  the  legislature  to 
enact  laws  providing  for  the  service  of  process  within  its  limits  upon 
any  officer  or  agent  of  the  corporation  who  may  be  found  therein, 
and,  upon  such  service,  to  proceed  to  final  judgment  to  the  same 
extent,  and  with  like  effect,  as  if  it  were  a  natural  person  not  a  citizen 
of  the  state,  but  personally  served  with  process  therein  by  authority 
of  its  laws.*  A  full  discussion  of  the  manner  and  sufficiency  of  service 
of  process  upon  officers  and  agents  of  corporations  both  domestic  and 
foreign  is  found  elsewhere  in  this  work.* 

95.  Removal  of  Causes  to  Federal  Courts. — There  are  numerous 
decisions  to  the  effect  that  a  foreign  corporation  sued  in  a  court  of  a 
state  of  which  it  is  not  a  citizen  has  the  same  right  to  remove  the  cause 
to  the  national  courte  as  any  other  nonresident,*  and  it  cannot  be 
deprived  of  this  right  by  the  state  in  which  it  is  sued;  either  by  the 
enactment  of  its  legislature,'  or  by  any  stipulation  exacted  of  the  for- 

18.  Note :  70  L.R.A.  696.  And  see  tin  v.  Baltimore,  tie,,  R.  Co.,  161  U.  8. 
Railroads.  673,  14  S.  Ct.  633,  38  U.  S.  (L.  ed.) 

19.  Note:  70  L.B.A.  701,  702.            311;  Beyer  v.  Northern  Pac.  R.  Co., 

20.  See  Venue.  8  Idaho  74,  66  Fac.  826,  70  L.R.A. 

1.  See  supra,  par.  87.  691;  Cooke  v.  State  Nat.  Bank,  62  N. 

2.  Notes:  86  A.  S*  R.  914;  50  L.R.A.  Y.  96,  11  Am.  Rep,  667. 
589.    And  see  Process.  Note:  85  A.  S.  R.  921. 

3.  See  Process.  See    also   supra,    par.   U.    As   to 

4.  Baltimore,  etc.,  R.  Co.  v.  Koontz,  status  in  federal  courts  of  foreign  cor- 
104  U.  S.  5,  26  U.  S.  (L.  ed.)  643;  porations  that  have  been  domesticated, 
Barron  v.  Bumside,  121  U.  S.  186,  7  see  supra,  par.  27. 

S.  Ct  931,  30  U.  S.  (L.  ed.)  915;  Mar^ 
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eign  corporation  in  pursuance  of  such  enactment,  to  the  effect  that  it 
will,  if  permitted  to  do  business  within  the  state,  waive  such  right  of 
removal.* 

96.  Pleading  and  Proof. — ^If  a  corporation  is  made  defendant  in  an 
action,  and  its  charter,  powers,  and  franchises  become  the  foundation 
of  such  action,  they  must  be  specially  pleaded  in  the  petition,  and  if 
the  corporation  is  a  foreign  one,  the  name  of  the  state  by  which,  and 
the  substantial  terms  in  which,  the  charter,  powers,  and  franchises 
were  granted  must  appear  in  the  petition.*  On  the  other  hand  there 
are  decisions  to  the  eflFect  that  it  is  not  necessary  in  an  action  against 
a  foreign  corporation  for  the  complaint  or  summons  to  show  that  it 
is  a  foreign  corporation  and  that  certain  specified  persons  are  its 
agents  and,  as  such,  authorized  to  receive  service  of  summon?.'  In 
proceedings  against  a  foreign  corporation  having  a  place  of  business 
in  the  state  it  is  not  necessary  affirmatively  to  show  that  the  defendant 
has  complied  with  the  statutes  imposing  conditions  upon  which  foreign 
corporations  may  do  business  in  the  state.  Compliance  with  the  law 
in  this  respect  is  presumed.®  If  a  foreign  corporation,  whose  exist- 
ence and  legal  organization  is  not  disputed,  is  found  making  con- 
tracts within  the  state,  through  agents  which  it  employs,  and  it  is 
properly  brought  within  the  jurisdiction  of  the  court,  the  plaintiflF 
who  seeks  to  enforce  the  contract  need  not  furnish  in  the  outset  any 
other  evidence  of  the  capacity  of  the  corporation  to  contract  within 
the  state;  and  parol  evidence  is  sufficient  to  show  the  fact  that  the 
corporation  is  so  contracting.*  Want  of  jurisdiction  of  a  foreign 
corporation,  an  indispensable  party  defendant,  may  properly  be  taken 
advantage  of  by  demurrer,  or  motion  to  dismiss,  when  the  defect  of 
jurisdiction  appears  on  the  face  of  the  bill,  and  the  question  is  raised 
by  a  codefendant,  but  a  plea  to  the  jurisdiction  would  be  proper  for 
the  foreign  corporation  itself.*® 

97.  Defenses. — ^Where  a  foreign  corporation  complies  with  the  laws 
entitling  it  to  do  business  within  a  state,  citizens  thereof  dealing  with 
it  in  that  state  are  not  guilty  of  negligence  in  failing  to  ascertain  its 
charter  powers,  and  it  cannot  escape  liability  on  its  contracts  with 
such  citizens  on  the  ground  that  it  was  not  authorized  to  enter  into 

5.  See  snpra,  par.  44.    And  see  gen-  istence,  see  Corporations,  vol.  7,  p. 
erally,  Removal  op  Causes.  697  et  seq. 

6.  Brady  v.  National  Supply  Co.,  64  8.  Krafve  v.  Roy,  98  Minn.  141, 107 
Ohio  St.  267,  60  N.  E.  218,  83  A.  S.  N.  W.  966, 116  A.  S.  R.  346. 

R.  753.  9.  McCluer  v.  Manchester,  etc.,  R. 

7.  Holden  v.  Great  Western  Elevator  R.,  13  Gray  (Mass.)  124,  74  Am.  Dec. 
Co.,  69  Minn.  527,  72  N.  W.  805,  65  624. 

A.  S.  R.  585  and  note;  Georgia  Home  10.  Iron  Age  Pub.  Co.  v.  Western 
Ins.  Co.  V.  Hohnes,  75  Miss.  390,  23  Union  Tel.  Co.,  83  Ala.  498,  3  So.  449, 
So.  183,  65  A.  S.  R.  611  and  note.  3  A.  S.  R.  758.  See  generally.  Plead- 
Generally  as  to  pleading  corporate  ex-    ing. 
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them.^*  The  courts  in  a  few  states  take  the  view  that  a  for^gn  cor- 
poration is  a  person  "out  of  the  state"  within  the  meaning  of  the 
statute  of  Kmitations,  and  therefore  cannot  avedl  itself  of  such  statute 
by  way  of  defense  to  an  action  brought  against  it.**  And  even  if 
such  corporation  has  property  and  an  agent  subject  to  service  of 
process  within  the  state  it  is  still  denied  the  right  to  plead  the  statute 
of  limitations.**  In  the  majority  of  the  states,  however,  a  corpora- 
tion, though  created  by  the  laws  of  another  state,  is  deemed  to  be 
present  in  the  state  where  it  is  continuously  doing  business,  and  with 
whose  laws  it  has  complied,  and  it  is  entitled  to  the  protection  of  the 
statute  of  limitations  of  such  state,  if  it  has  an  agent  there  and  is 
amenable  to  personal  service  of  the  process  of  the  courts  of  that  state.** 
In  some  instances  a  distinction  is  made  between  the  corporations  which 
may  and  those  which  may  not  plead  the  statute,  to  the  effect  that  the 
running  of  the  statute  of  limitations'in  favor  of  a  foreign  corporation 
depends  on  the  fact  of  its  residence  in  the  state  in  such  sense  that 
service  may  be  made  on  it,  through  its  keeping  a  managing  agent 
therein,  and  not  upon  the  knowledge  or  lack  of  knowledge  of  one 
having  a  cause  of  action  against  it  as  to  the  presence  of  such  agent, 
but  a  foreign  manufacturing  corporation  whose  business  is  such  that 
it  can  carry  it  on  without  a  resident  general  agent  cannot  set  the 
statute  running  by  appointing  at  any  time  or  times  an  agent  in  the 

11.  Minneapolis  Fire,  etc.,  Ins.  Co.       13.  Note:  18  L.R.A.  524. 

V.  Norman,  74  Ark.  190,  85  S.  W.  229,  14.  United  States  Co.  v.  Ware,  20 

109  A.  S.  R.  74  and  note,  4  Ann.  Cas.  WaU.  543,  22  U.  S.  (L.  ed.)  422  (stat- 

1045.    And  see  Corporations,  vol.  7,  ing  this  to  be  the  rule  in  Nebraska) ; 

p.  674  et  seq.  Equitable  Life  Aaswc.  Soc.  v.  Vogel, 

12.  Tioga  R.  R.  Co.  v.  Blossburg,  76  Ala.  441,  52  Am.  Rep.  344;  Pierce 
etc.,  R.  Co.,  20  Wall.  137,  22  U.  S.  (L.  v.  Southern  Pac.  Co.,  120  Cal.  156,  47 
ed.)  331;  North  Missouri  R.  Co.  v.  Pac.  874,  52  Pac.  302,  40  L.R.A.  350; 
Akers,  4  Kan.  463,  96  Am.  Dec.  183;  Volivar  v.  Richmond  Cedar  Works,  152 
WilHams  v.  Metropolitan  St.  R.  Co.,  N.  C.  656,  68  S.  E.  200,  21  Ann.  Cas. 
68  Kan.  17,  74  Pac.  600,  104  A.  S.  R.  623  and  note ;  Colonial,  etc.,  Mortg. 
377, 1  Ann.  Cas.  6  and  note,  64  L.R.A.  Co.  v.  Northwest  Thresher  Co.,  14  N. 
794;  Olcott  v.  Tioga  R.  Co.,  20  N.  Y.  D.  147,  103  N.  W.  915,  116  A.  S.  R. 
210,  75  Am.  Dec.  393  and  note;  Hale  642,  8  Ann.  Cas.  1160,  70  L.R.A.  814 
V.  St.  Louis,  etc.,  R.  Co.,  39  Okla.  192,  and  note;  Turcott  v.  Yazoo,  etc.,  R. 
134  Pac.  949,  Ann.  Cas.  1915D  907  and  Co.,  101  Tann.  102,  45  S.  W.  1067,  70 
note,  L.R.A.  1915C  544  and  note;  Lar-  A.  S.  R.  661,  40  L.R.A.  768. 

son  V.  Aultman,  etc.,  Co.,  86  Wis.  281,  Notes :  36  Am.  Dec.  73 ;  52  Am.  Dec. 

56  N.  W.  915,  39  A.  S.  R.  893;  Travel-  257;  104  A.  S.  R.  749;  1  Ann.  Cas. 

ers'  Ins.  Co.  v.  Fricke,  99  Wis.  367,  74  10 ;  21  Ann.  Cas.  624. 

N.  W.  372,  78  N.  W.  407,  41  L.R.A.  In  California  it  is  expressly  provided 

557.  by  statute  that  failure  of  a  foreign 

Notes :  36  Am.  Dec.  73 ;  52  Am.  Dec.  corporation   to   comply   with   the   re- 

256;  42  A.  S.  R.  649;  104  A.  S.  R.  quirement   that   it   shall   designate    a 

749;  18  L.R.A.  524;  1  Ann.  Cas.  10;  person    upon   whom   process  may  be 

21  Ann.  Cas.  624.  served  shall  preclude  such  corporation 

See  CoR^RATiONS,  vol.  7,  p.  35.  And  from  the  benefit  of  the  statute  of  limi- 

see  generally.  Limitation  of  Actions,  tations.     Pierce  v.  Southern  Pac.  R- 
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state  upon  whom  process  might  be  served.*'  Where  a  csorporation 
would  not  otherwise  be  entitled  to  plead  the  statute  because  of  its 
failure  to  designate  a  resident  agent,  the  appointment  by  it  of  an 
agent  after  the  action  is  commenced,  but  before  trial,  is  immaterial, 
and  it  cannot  set  up  the  statute  as  a  defense.** 

Co;  120  Cal.  156,  47  Pac.  874,  52  Pac.  86  la.  608,  53  N.  W.  421,  18  L.R.A. 
302,  40  L.R.A.  350.  524. 

15.  Winney  v.  Sandwick  Mfg.  Co.,       16.  Note:  21  Ann.  Cas.  625, 
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1.  Scope  of  Axtiele 

2,  Defibition 

-3.  Ghrounds  of  Forfeiture 

4.  Fault  of  Owner  as  Affeetiog  Liability  to  Forf eitm 
-5.  Effect  of  Forfeiture  on  Title  to  Property 

6.  Proceedings  to  Enforce  Forfeitures  Qenerally 

7.  Jurisdiction  and .  Venue 

5.  Seizure 

9.  Form  and  Nature  of  Proceedings 
16.  Pleading  and  Process 

11.  Manner  of  Trial 

12.  Evidence 

13.  Verdict  and  Judgment 

14.  Review 

15.  Bemission  of  Forfeiture 

16.  Ri^^ts  of  Informers 

1.  Scope  of  Article. — ^In  this  article  it  is  intended  to  consider  only 
the  general  principles  relating  to  the  forfeiture  of  property  by  way 
of  punishment  for  the  violation  of  law,  the  enforcement  or  remis- 
sion of  such  forfeitures,  and  the  rights  of  informers.  No  attempt 
is  made  to  treat  the  question  of  forfeitures  for  the  breach  of  con- 
tracts *  or  of  conditions  in  deeds  •  or  leases,*  the  forfeiture  of  bail 
bonds  or  recognizances,*  the  forfeiture  of  corporate  charters  or  fran- 
<?hises,*  the  forfeiture  of  compensation  for  services  by  certain  per- 
sons or  classes  of  persons  for  nonperformance  of  duty  or  violation 
of  their  obligations  *  or  the  forfeiture  of  civil  righte  or  property 
upon  conviction  of  felony.^     Nor  is  it  within  the  scope  of  this 

1.  See  CoNTSAOrs,  vol.  6,  p.  906;   nicipal  Corporations;  Railroads. 
Damages,  vol.  8,  p.  66^  et  seq. ;  Ik-       6.  See  AssioNMEiirrs  sor  thb  Beke- 
fiUBAKGX.  PIT  OP  Creditors,  vol.  2,  p.  714;  At- 

2.  See  Deeds,  vol.  8,  p.  1097  et  seq.  tornets   at   Law,   vol.  2,   p.   1062 ; 
8.  See  Landlord  and  Tenant.  Executors  and  Aj>mini6trators,  vol. 

4.  See  Bail  AND  Reooqmizance,  vol.  11,  p.  229;  Principal  and  Agent; 
2f  p.  61  et  seq.  Trusts. 

5.  See  Banbis,  vol.  3,  p.  650  et  seq. ;  7.  See  Civil  Riohts,  vol.  6,  p.  603 ; 
Corporations,  vol.  7,  p.  709  et  seq. ;  Death^  vol.  8,  p.  705  et  seq. 
Pranchises,  post;   Insurance;   Mu- 
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article  to  discuss  in  detail  the  forfeiture  of  goods  for  various  specific 
offenses,  as  this  is  fully  treated  in  the  appropriate  articles.®  The 
term  "forfeiture"  being,  for  the  purpose  of  this  article,  confined  to 
the  deprivation  of  goods  by  way  of  punishment,  necessarily  excludes 
consideration  of  the  subject  of  pecuniary  punishment  by  fine*  or 
penalty,*®  the  condemnation  of  property  captured  jure  belli  or  seized 
under  confiscation  acts^**  or  for  the  commission  of  or  attempt  to 
commit  any  piratical  aggifission,  search^  restraint,  depredation,  or 
seizure  upon  any  vessel.** 

2.  Definition. — The  primary  and  legal  meaning  of  the  word  "for- 
feit'' is  "to  lose,"  and  the  word  "forfeiture"  is  frequently  used  as 
synonymous  with  "fine"  or  "penalty,"  but  for  the  purpose  of  this 
article  a  forfeiture  may  be  defined  as  the  divestiture  of  property 
without  compensation,  in  consequence  of  an  offense.**  The  effect 
of  such  forfeiture  is  to  transfer  the  title  to  the  specific  thing  from 
the  owner  to  the  sovereign  power.** 

3.  Grounds  of  Forfeiture. — The  forfeiture  and  disabilities  imposed 
by  the  common  law  on  persons  attainted  of  felony  are  unknown  to 
the  laws  of  this  country,  and  no  consequences  follow  conviction 
and  sentence  except  such  as  are  declared  by  law.**  Under  both  fed- 
eral and  state  laws,  however,  forfeiture  is  sometimes  expressly  pro- 
vided for  by  way  of  punishment  for  the  violation  of  certain  statutes, 
as,  for  instance,  statutes  relating  to  the  preservation  of  game,**  pro-, 
hibiting  gambling,*'  regulating  the  manufacture  and  disposal  of 
intoxicating  liquors;  *®  postal  *•  and  revenue  laws;  •*  laws  for  restraint 
of  monopolies  and  combinations;*  laws  relating  to  the  imposition 
and  collection  of  taxes,  etc.*  So,  also,  confiscation  or  forfeiture  is 
frequently  made  a  part  of  the  punishment  for  taking  part  in  or 
aiding  insurrection  or  rebellion,  or  for  violation  of  nonintercourse 
or  embargo  acts.'  In  former  times,  statutes  prohibiting  trade  or  traffic 
in  slaves  usually  provided,  as  part  of  the  punishment  for  violation 
thereof,  for  the  seizure  and  forfeiture  of  the  offending  vessel.*    Stat- 

8.  See,    for    instance    the    articles       As  to  when  the  title  to  the  thing  f or- 
FoOD,  vol.  11,  p.  1125;  Game  Laws,   feited  vests,  see  infra,  par.  5, 

post;    Gamino,    post;    Intoxicating       15.  See  Cbiminal  Law,  vol.  8,  p. 

Liquors;  Monopolies  and  Cohbina-  257. 

TiONs;  Post  Office;  Revenue;  Ship-      16.  See  Game  Laws,  post. 

ping;  Taxation;  Usury;  Waste,  etc.       17.  See  Gaming,  post. 

9.  See  Criminal  Law,  voL  8,  p.  269      18.  See  Intoxicating  Liquors. 
et  seq.  19.  See  Post  Otficb. 

10.  See  Penalties.  20.  See  Revenue. 

11.  See  War.  1.  See  Monopolies  and   C!ombika- 

12.  See  generally,  Piracy.  tions. 

13.  Note :  18  Ann.  Cas.  886.  2.  See  Taxation. 

14.  State  v.  Sponaugle,  45  W.  Va.       3.  See  War. 

415,  32  S.  E.  283,  43  L.R.A.  727.  4.  The  Caroline  v.  United  States,  7. 

Note:  18  Ann.. Cas.  886.  Cranch  496,  3  U.   S.    (L.  ed.)    417; 
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utes  imposing  forfeitures  by  way  of  punishment  are  subject  to  the 
general  rules  governing  the  interpretation  and  construction  of  penal 
statutes,*  and  an  act  of  Congress  imposing  a  forfeiture  for  certain 
offenses  and  a  contemporaneous  resolution  of  that  body  explanatory 
of  such  act  must  be  construed  together  in  determining  the  real  mean- 
ing and  intent  of  the  act.*  A  forfeiture  incurred  under  a  penal  stat- 
ute, temporary  in  its  terms,  cannot  be  enforced  after  the  statute  has 
expired.' 

4.  Fault  of  Owner  as  Affecting  Liability  to  Forfeiture. — Forfei- 
tures, in  many  cases  of  felony,  did  not  attach  at  common  law  where, 
the  proceeding  was  in  rem  until  the  offender  was  convicted,  as  the 
crown  had  no  right  to  the  goods  and  chattels  of  the  felon,  without 
producing  the  record  of  his  conviction ;  ®  but  this  doctrine  does  not 
apply  to  seizures  and  forfeitures  created  by  statute  in  rem,  for  the 
reason  that  the  thing  in  such  a  case  is  primarily  considered  as  the 
offender,  or  rather  that  the  offense  is  attached  primarily  to  the  thing, 
whether  the  offense  be  malum  prohibitum  or  malum  in  se.*  Cases 
often  arise  where  the  property  of  the  owner  is  forfeited  on  account 
of  the  fraud,  neglect  or  misconduct  of  those  intrusted  with  its  pos- 
session, care  and  custody,  even  when  the  owner  is  otherwise  without 
fault;  and  the  doctrine  is  familiarly  applied  to  cases  of  smuggling 
and  other  misconduct  undeor  the  revenue  laws,  as  well  as  to  other 
cases  arising  under  the  embargo  and  nonintercourse  acts  of  Congress. 
In  controversies  of  the  kind  it  has  always  been  held  that  the  aicts 
of  the  master  and  crew  bind  the  interest  of  the  owner  of  the  ship, 
whether  he  be  innocent  or  guilty,  and  that  in  sending  the  ship  to 
sea  under  their  charge  he  impliedly  submits  to  whatever  the  law 
denounces  as  a  forfeiture,  attached  to  the  ship  by  means  of  their 
unlawful  or  wanton  misconduct.*®  So  it  is  not  an  uncommon  course 
in  the  admiralty,  acting  under  the  law  of  nations,  to  treat  the  vessel 
in  which  or  by  which,  or  by  the  master  or  crew  whereof,  a  wrong 
or  offense  has  been  committed,  as  the  offender,  without  any  regard 
whatsoever  to  the  personal  misconduct  or  responsibility  of  the  owner 
thereof,  the  necessity  of  the  case  requiring  this  as  the  only  adequate 
means  of  suppresdng  the  offense  or  Wrong,  or  of  insuring  an  indem- 
nity to  the  injured  party.**    In  the  application  of  this  doctrine  it 

The  Emily,  9  Wheat.  381,  6  U.  S.  (L.  8.  Dobbin's     Distillery     v.     United 

ed.)  116>  The  Merino,  9  Wheat.  391,  States,  96  U.  S.  395,  24  U.  S.  (L.  ed.) 

6  U.  S.  (L.  ed.)  118;  The  Slavers,  2  .637.    And  see  infra,  par.  6. 

Wall.   383,   17   U.   S.   (L.   ed.)    911.  9.  The  Pahnyra,  12  Wbeat.  1,  6  U. 

And  see  Slaves.  S.    (L.  ed.)   531;  Dobbin's  Distillery 

5.  See  generally,  Pbnalxubs;  Stat-  v.   United   States,  96  U.   S.  395,  24 
UTBS.  U.  S.  (L.  ed.)  637. 

6.  Bigelow  Y.  Forrest,  9  Wall.  339,  10.  Dobbin's    Distillery    v.    United 
19  U.  S.  (L.  ed.)  696.  States,  m  U.  S.  395,  24  U.  S.   (L. 

7.  The  Reform,  3  WalL  617,  18  U-  ed.)    637.     And  see  Revenue;  War. 
5.  (L.  ed.)  105.  11.  United  States  v.  The  Adhel,  2 
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has  been  held  that  if  the  owner  of  land  permits  it  to  be  used  as  a 
site  for  a  distillery,  the  law  places  him  on  the  same  footing  as  if 
he  were  the  distiller,  and  the  land  will  be  forfeited  for  the  unlawful 
acts  and  omissions  of  the  distiller,  just  as  if  he  were  the  owner,  even 
if  the  owner  was  ignorant  of  such  fraudulent  acts  and  omissions.^- 
It  has,  however,  been  held  that  a  forfeiture  can  only  be  applied  to 
those  cases  in  which  the  means  that  are  prescribed  for  the  prevention 
of  a  forfeiture  may  be  employed,  and  that  the  owner  of  goods  can- 
not forfeit  them  by  an  act  done  without  his  consent  or  connivance, 
or  that  of  some  person  employed  or  trusted  by  him.^' 

5.  Effect  of  Forfeiture  on  Title  to  Property, — ^In  all  forfeitures 
accruing  at  common  law  nothing  vests  in  the  government  until  some 
legal  step  shall  be  taken  for  the  assertion  of  its  right,^*  after  which, 
for  many  purposes,  the  doctrine  of  relation  carries  back  the  title  to 
the  commission  of  the  offense.*^  When,  however,  a  forfeiture  is 
declared  by  a  statute,  the  rules  of  the  common  law  may  be  dispensed 
with,  and  the  title  to  the  thing  forfeited  may  either  vest  immediately 
or  on  the  performance  of  some  particular  act  as  shall  be  the  will 
of  the  legislature.  This  must  depend  upon  the  construction  of  the 
statute.^^  If  a  statute  enacts  that  upon  the  commission  of  a  certain 
act  specific  property  used  in  or  connected  with  that  act  shall  be  for- 
feited, the  forfeiture  takes  effect  immediately  upon  the  commission 
of  the  act;  the  right  to  the  property  then  vests  in  the  government, 

How.   210,   11   U.   S.    (L.   ed.)    239;  Pac.  135,  7  Ann.  Cas.  896  and  note, 

Dobbin's  Distillery  v.  United  States,  4  L.R.A.(N.S.)    358  and  note;   State 

96  U.  S.  395,  24  U.  S.  (L.  ed.)  637.  v.  Sponaugle,  45  W.  Va.  415,  32  S. 

And  see  Piracy;  War.  E.  283,  43  L.R.A.  727.    And  see  Horn- 

12.  Dobbin's  Distillery  v.  United  brook  v.  Elm  Grove,  40  W.  Va.  543, 
States,  96  U.  S.  395,  24  U.  S.    (L.  21  S.  B.  861,  28  L.R.A.  416. 

ed.)   637.  Under  the  Act  of  Congress  of  De- 

13.  Peisch  v.  Ware,  4  Cranch  347,  oember  31,  1792,  which  declares  that  if 
2  U.  S.  (L.  ed.)  643.  a  false  oath  be  taken  in  order  to  pro- 

14.  United  States  v.  Grundy,  3  cure  a  register  for  a  vessel,  the  vessel 
Cranch  337,  2  U.  S.  (L.  ed.)  459;  The  or  its  value  shall  be  forfeited,  the 
Palmyra,  12  Wheat.  1,  6  U.  S.  (L.  United  States  has  an  election  to  pro- 
ed.)  531;  United  States  v.  Stowell,  133  ceed  against  the  vessel  as  forfeited, 
U.  S.  1,  10  S.  Ct.  244,  33  U.  S.  (L.  or  against  the  perspn  who  took  the 
ed.)  555;  Oakland  R.  Co.  v.  Oakland,  false  oath,  for  its  value.  But  until 
etc.,  R.  Co.,  45  Cal.  365,  13  Am.  Rep.  that  election  is  made,  the  property  of 
181.  the  vessel  does  not  vest  in  the  United 

18.  United  States  v.  Grundy,  3  States;  and  the  United  States  cannot 
Cranch  337,  2  U.  S.  (L.  ed.)  459;  maintun  an  action  for  money  had  and 
Oakland  R.  Co.  v.  Oakland,  etc.,  R.  received  against  the  assignees  of  the 
Co.,  45  Cal.  365,  13  Am.  Rep.  181.  persons  who  took  tJie  oath,  and  who 

16.  United  States  v.  Grundy,  3  had  become  bankrupt;  the  assignees 
Cranch  337,  2  U.  S.  (L.  edi)  459;  having  sold  the  vessel,  and  received 
Oakland  R.  Co.  v.  Oakland,  etc.,  R.  th^  purchase  money,  before  seizure  of 
Co.,  45  Cal.  365,  13  Am.  Rep.  181;  the  vessel.  United  States  v.  Grundy, 
McConathy  v.  Deck,  34  Colo.  461,  83   3  Cranch  337,  2  U.  S.  (L.ed.)  4^ 
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and  the  condemnation,  when  obtained,  relates  back  to  that  time,  and 
avoids  all  intermediate  sales  and  alienations,  even  to  purchasers  in 
good  faith.*^  In  some  of  the  cases  the  question  has  been  directly 
presented  whether,  after  the  forfeiture  has  taken  place  but  in  the 
absence  of  any  judgment  declaring  the  forfeiture,  the  former  owner 
could  maintain  any  action  in  reference  to  the  forfeited  property, 
and  it  has  been  held  that  he  could  not.*® 

6.  Proceedings  to  Enforce  Forfeitures  Generally. — ^Notwithstanding 
the  general  rule  just  stated  as  to  the  effect  of  a  forfeiture  declared 
by  statute  as  vesting  the  title  to  the  thing  forfeited  immediately  in 
the  state,  it  is  generally  held  that  such  title  is  not  perfected  until 
judicial  condemnation  of  the  property,  upon  ascertainment  that  the 
offense  for  which  the  forfeiture  is  in^posed  has  been  committed,*1^ 
and  a  forfeiture  without  notice  to  the  owner  of  property,  and  with- 
out opportunity  of  being  heard  on  the  question  of  his  culpability, 
has  been  held  to  amount  to  the  denial  of  due  process  of  law.^®  It 
depends  upon  the  final  decree  of  the  proper  court,  proceeding  in 
rem,  whether  the  seizure  is  to  be  adjudged  rightful  or  tortious.*  .  A 
full  treatment  of  the  necessity  for  notice  and  hearing  as  a  prerequi- 
site to  the  seizure  and  forfeiture  or  summary  sale  of  property  under 
particular  ordinances  or  statutes  may  be  found  elsewhere  in  this  work,' 
as  may  a  discussion  of  the  disputed  question  as  to  the  right  of  the 
government  to  confiscate  property  unlawfully  used,  without  a  judi- 
cial determination  of  the  facts  on  which  the  right  of  confiscation 
depends.* 

7.  Jurisdiction  and  Venue. — ^By  the  Judiciary  Act  of  1789  it  was 
provided  that  the  district  courts  of  the  United  States  should  have 
exclusive  or  general  cognizance  of  all  suits  for  penalties  and  forfei- 

17.  United  States  v.  1,960  Bags  of  18.  Oakland  R.  Co.  v.  Oakland,  etc., 

Coffee,  8  Crancb  398,  3  U.  S.  (L.  ed.)  R.  Co.,  45  Cal.  365,  13  Am.  Rep.  181. 

602;   United   States  v.   The  Mars,  8  19.  United    States    v.    Grundy,    3 

Cranch  417,  3  U.   S.    (L.   ed.)    609;  Cranch   337,  2  U.   S.    (L.  ed.)    459; 

Gelston  v.  Hoyt,  3  Wheat.  246,  4  U.  Caldwell  v.  United  States,  8  How.  366, 

S.    (L.   ed.)    381;    Wood   v.    United  12  U.  S.  (L.  ed.)  1116;  United  States 

States,  16  Pet.  342,  10  U.  S.  (L.  ed.)  v.  Stowell,  133  U.  S.  1,  10  S.  Ct.  244, 

987;  Caldwell  v.  United  States,  8  How.  33  U.  S.  (L.  ed.)  555. 

366,  12   U.   S.    (L.   ed.)    1115;    The  Note:  7  Ann.  Cas.  899,  900. 

Slavers,  2  Wall.  383, 17  U.  S.  {L.  ed.)  And  see  infra,  par.  9. 

911;  Henderson's  Distilled  Spirits,  14  20.  See  ■  Constitutional  Law,  vol. 

WaU.  44,  20  U.  S.  (L.  ed.)  815;  Pike  6,  p.  451. 

V.  Wassell,  94  U.  S.  711,  24  U.  S.  1.  Gelston  v.  Hoyt,  3  Wheat.  246, 

(L.  ed.)  307;  Thachert  Distilled  Spir-  4  U.  S.  (L.  ed.)  381.    And  see  infra, 

its,  103  U.  S.  679,  26  U.  S.  (L.  ed.)  par.  13. 

535;  Ariget  v.  United  States,  125  U.  2.  See  for  instance,  Animals,  vol. 

S.  240,  8  S.  Ct.  846,  31  U.  S.  (L.  ed.)  1,    p.    1147    et    s^q.;    Intoxicating 

743;  United  States  v.  Stowell,  133  U.  Liquors,  etc. 

S.  1,  10  S.  Ct.  244,  33  U.  S.  (L.  ed.)  3.  See  CoNsrrrtmONAL  Law,  vol.  6, 

565.                               .     .  p.  473  et  seq.;  Fish  and  Fisheries, 
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tures  incurred  under  the  laws  of  the  United  States,*  and  such  exclu- 
sive jurisdiction  they  still  retain  except  where  jurisdiction  of  suits 
for  penalties  and  forfeitures  has  been  given  to  the  circuit  courts  in 
special  cases'  by  statute.*^  The  jurisdiction  in  these  cases  is  given 
to  the  court  of  the  district,  not  where  the  oflfense  was  committed, 
but  where  the  seiziure  is  made,®  and  if  the  seizure  is  made  within 
the  waters  of  one  district  the  jurisdiction  attaches  to  the  court  of 
that  district,  and  the  suit  must  be  there  pro'secuted.  But  where  the 
seizure  is  made  on  the  high  seas,  the  jurisdiction  is  conferred  on  no 
particular  district  court,  and  it  may,  therefore,  be  exercised  by  the 
court  of  any  district  into  which  the  property  is  carried,  and  there 
'proceeded  against.  In  like  manner,  if  the  seizure  is  made  within 
the  waters  of  a  foreign  nation,  cognizance  of  the  cause  is  given  to 
the  court  of  the  district  into  which  the  property  is  conducted  and 
in  which  the  prosecution  is  instituted.'  The  illegality  of  the  seizure 
in  this  latter  case  has  nothing  to  do  with  the  question  of  jurisdiction.® 
The  courts  of  the  United  States  having  an  exclusive  cognizance  of 
the  questions  of  forfeiture  upon  all  seizures  made  under  the  laws 
of  the  United  States,  it  is  not  competent  for  a  state  court  to  entertain 
or  decide  such  questions  of  forfeiture.  If  a  sentence  of  condemnation 
is  definitely  pronounced  by  the  proper  court  of  the  United  States, 
it  is  conclusive  that  a  forfeiture  is  incurred;  if  a  sentence  of  acquit- 
tal, it  is  equally  conclusive  against  the  forfeiture ;  and  in  either  case 
the  question  cannot  be  again  litigated  in  any  common  law  forum.* 
Where  a  seizure  is  made  for  a  supposed  forfeiture,  under  a  law  of 
the  United  States,  no  action  of  trespass  lies  in  any  common  law  tri- 
bunal until  a  final  decree  is  pronounced  upon  the  proceeding  in  rem 
to  enforce  such  forfeiture;  for  it  depends  upon  the  final  decree  of 
the  court  proceeding  in  rem  whether  such  seizure  is  to  be  deemed 
rightful  or  tortious,  and  the  action,  if  brought  before  such  decree 
is  made,  is  brought  too  soon.*^    A  full  discussion  of  the  jurisdiction 

vol.  11,  p.  1014;  Game  Laws,  post;  6.  The  Ann,  9  Cranch  289,  3  U.  S. 

Gaming,  post;  Nuisances.  (L.  ed.)  734;  The  Merino,  9  Wheat. 

4.  The  Ann,  9  Cranch  289,  3  U.  S.  391,  6  U.  S.  (L.  ed.)  118;  In  re 
(L.  ed.)  734;  Gelston  v.  Hoyt,  3  Cooper,  143  U.  S.  472,  12  S.  Ct.  463, 
Wheat.  246,  4  U.   S.   (L.  ed.)    381;  36  U.  S.  (L.  ed.)  232. 

Morris's  Cotton,  8  Wall.  507,  19  U,       7.  The  Merino,  9  Wheat.  391,  6  U. 
S.    (L.    ed.)    481;    United    States   v.   S.  (L.  ed.)  118. 
Mooney,  116  U,  S.  104,  6  S.  Ct.  304,       8.  The  Merino,  9  Wheat.  391,  6  U. 
29  U.  S.  (L.  ed.)  560.  S.  (L.  ed.)  118.    And  see  The  Rich- 

5.  United  States  v.  Mooney,  116  U.  mond  v.  United  States,  9  Cranch  102, 
S.  104,  6  S.  Ct.  304,  29  U.  S.    (L.  3  U.  S.  (L.  ed.)  670. 

ed.)  550;  Coffey  v.  United  States,  116  9.  Gelston  v.  Hoyt,  3  Wheat  246, 

U.  S.  427,  6  S,  Ct.  432,  29  U.  S.  (L.  4  U.  S.  (L.  ed.)  381. 

ed.)    681;   In  re   Cooper,   143  U.   S.  10.  Gelston  v.  Hoyt,  3  Wheat.  246, 

472,  12  S.  Ct.  453,  36  U.  S.  (L.  ed.)  4  U.  S.  (L.  ed.)  381.    And  see  Tbks- 

232.     And  see  Admiralty,  vol.  1,  p.  pass. 

417;  Revenue. 
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of  particular  courts  over  proceedings  for  forfeiture  of  goods  as  a 
punishment  for  the  violation  of  specific  statutes  may  be  found  else- 
where in  connection  with  the  various  subjects  to  which  such  statutes 
relate.*^ 

8.  Seizure. — Since,  as  already  seen,  the  place  of  seizure  and  not  the 
place  where  the  offense  was  committed  decides  as  to  the  proper  and 
competent  tribimal  in  forfeitiire  cases  under  the  federal  law/*  it 
follows  that  before  judicial  cognizance  can  attach  upon  a  forfeiture 
in  rem,  there  must  be  a  seizure;  for  until  seizure  it  is  impossible  to 
ascertain  what  is  the  competent  forum.^'  So  also  the  seizure  must 
be  a  good  subsisting  one  at  the  time  when  the  libel  or  information 
is  filed  and  allowed.  If  a  seizure  be  completely  and  explicitly  aban- 
doned, and  the  property  restored  by  the  voluntary  act  of  the  party 
who  has  made  the  seizure,  all  rights  under  it  are  gone;  although 
judicial  jurisdiction  once  attached,  it  is  divested  by  the  subsequent 
.proceedings,  and  it  can  be  revived  only  by  a  new  seizure.  It  is  in 
this  respect  like  a  case  of  capture,  which  although  well  made  gives 
DO  authority  to  the  prize  court  to  proceed  to  adjudication  if  it  be 
voluntarily  abandoned  before  judicial  proceedings  are  instituted.^^ 
Notwithstanding  this  general  rule  as  to  the  necessity  for  a  seizure, 
it  has  been  held  that  where  the  information  avers  that  a  seizure  was 
made  in  due  form,  and  to  a  citation  or  monition  founded  on  such 
information  default  is  made,  the  default  will  be  deemed  to  have  estab- 
lished the  truth  of  all  the  material  averments  in  the  information, 
and  among  others  that  there  had  been  an  executive  seizure  before 
the  information  was  filed.  It  is  equivalent,  in  effect,  to  a  confes- 
sion.^^ By  the  seizure  of  a  thing  is  meant  the  taking  of  the  thing 
into  possession,  the  manner  of  which  and  whether  actual  or  con- 
structive depending  upon  the  nature  of  the  thing  seized.  As  applied 
to  subjects  capable  of  manual  delivery  the  term  means  capture,  the 
physical  taking  into  custody.*®  At  common  law,  any  person  may, 
at  his  peril,  seize  for  a  forfeiture  to  the  government;  if  the  gov- 
ernment adopts  his  seizures,  and  the  property  is  condemned,  he  will 
be  completely  justified;  and  it  is  not  necessary,  to  sustain  the  seizure 

11.  See  Game  Laws,  post;  Gaming,  Pike  v.  Wassell,  94  U.  S.  711,  24  U. 
post;    Intoxicating    Liquors;    Rev-  S.  (L.  ed.)  307. 

ENT7E,  etc.  14.  The  Ann,  9  Cranch  289,  3  U.  S. 

12.  See  supra,  par.  7.  (L.  ed.)   734. 

18.  The  Ann,  9  Cranch  289,  3  U.  S.  15.  Miller  v.  United  States,  11  Wall. 

(L.  ed.)  734;  Morris  v.  United  States,  268,  20  U.  S.  (L.  ed.)  135;  Confisca- 

7  Wall.  678,  19  U.  S.  (L.  ed.)  281;  tion  Cases,  20  Wall  92,  22  U.  S.  (L. 

Pelham  v.  Rose,  9  Wall.  103, 19  U.  S.  ed.)    320. 

(L.  ed.)  602;  Miller  v.  United  States,  16.  Pelham  v.  Rose,  9  Wall.  103, 19 

11  WaU.  268,  20  U-  S.  (L.  ed.)  135;  U.  S.  (L.  ed.)  602;  Miller  v.  United 

Tyler  v.  Defrees,  11  Wall.  331,  20  U.  States,  11  Wall.  268,  20  U.  S.  (L.  ed.) 

6.   (L.  ed.)   161;  Confiscation  Cases,  135. 
20  Wall.  92,  22  U.  S.  (L.  ed.)  320; 
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or  justify  the  condemnation,  that  the  party  seizing  shall  be  entitled 
to  any  part  of  the  forfeiture.  And  if  the  party  be  entitled  to  any 
part  of  the  forfeiture,  there  can  be  no  doubt  that  he  is  entitled  in 
that  character  to  seize.^'  A  full  discussion  of  searches  and  seizures 
generally  is  found  elsewhere  in  this  work,*®  and  also  the  manner, 
sufficiency  and  effect  of  seizure  of  property  alleged  to  have  been 
forfeited  for  the  violation  of  particular  statutes.** 

9.  Form  and  Nature  of  Proceedings.— The  usual  method  of  proce- 
dure for  the  forfeiture,  condemnation  or  confiscation  of  property  is 
by  libel  or  information,  or,  as  it  is  sometimes  termed,  a  libel  of  inf or- 
mation.**  A  libel  on  a  seizure,  in  its  terms  and  in  its  essence,  is 
an  information,  and  consequently,  where  the  cause  is  of  admiralty 
jurisdiction,  and  the  proceeding  is  by  information,  the  suit  is  not 
withdrawn  by  the  nature  of  the  remedy  from  the  jurisdiction  where 
it  otherwise  belongs.*  Informations  to  recover  municipal  forfeitures 
whether  the  seizure  was  made  on  navigable  waters  or  on  land  must 
be  instituted  in  the  name  of  the  United  States,  and  they  must  be 
prosecuted  in  the  subordinate  courts,  by  the  district  attorney,  and 
in  the  Supreme  Court,  when  brought  there  by  appeal  or  by  writ  of 
error,  by  the  attorney-general.*  Cases  arise,  undoubtedly,  where  the 
judgment  of  forfeiture  necessarily  carries  with  it,  and  as  a  part  of 
the  sentence,  a  conviction  and  judgment  against  the  person  for  the 
crime  committed;  and  in  that  state  of  the  pleadings  it  is  clear  that 
the  proceeding  is  one  of  a  criminal  character;  •  but,  generally  speak- 
ing, informations  for  the  forfeiture  of  goods,  which  seek  no  judgment 
of  fine  or  imprisonment  against  any  person,  are  deemed  to  be  civil 
proceedings  in  rem.*  They  have,  however,  been  held  to  be  so  far 
in  the  nature  of  criminal  proceedings  that  a  general  verdict  on  sev- 
eral counts  in  an  information  is  upheld  if  one  count  is  good.*  So, 
also,  as  will  be  seen,  according  to  recent  authorities,  such  proceed- 

17.  Gelston  v.  Hoyt,  3  Wheat.  246,    (L.  ed.)  23. 

4  U.  S.  (L.  ed.)  381;  The  Caledonian,       2,  Confiscation  Cases,  7  Wall.  454, 
4  Wheat.  100,  4  U.  S.   (L.  ed.)  523.-  19  U.  S.   (L.  ed.)  196. 

18.  See  Search  and  Seizure.  3.  Dobbin's     Distillery     v.     United 

19.  See  for  instance  Game  Laws,  States,  96  U.  S.  395,  24  U.  S.  (L. 
post;    Gaming,    post;    Intoxicating  ed.)  637. 

Liquors;  Revenue,  etc.  4.  The  Palmyra,  12  Wheat.  1,  6  U. 

20.  The  Hoppet  v.  United  States,  7  S.  (L.  ed.)  531;  Dobbin's  Distillery 
Cranch  389,  3  U.  S.  (L.  ed.)  380;  v.  United  States,  96  U.  S.  395,  24  U. 
Confiscation  Cases,  7  Wall.  454,  19  S.  (L.  ed.)  637;  Snyder  v.  United 
U.  S.  (L.  ed.)  196;  Morris's  Cotton,  8  States,  112  U.  S.  216,  5  S.  Ct.  118, 
Wall.  507,  19  U.  S.  (L.  ed.)  481;  28  U.  S.  (L.  ed.)  697;  Friedenstein  v. 
Pelham  v.  Rose,  9  Wall.  103,  19  U.  S.  United  States,  125  U.  S.  224,  8  S.  Ct 
(L.  ed.)  602;  United  States  v.  Emholt,  838,  31  U.  S.  (L.  ed.)  736;  Kirkland 
105  U.  S.  414,  26  U.  S.  (L.  ed.)  1077;  v.  State,  72  Ark.  171,  78  S.  W.  770, 
Coffey  V.  United  States,  116  U.  S.  427,  105  A.  S.  R.  25,  2  Ann.  Cas.  242  and 
6  S.  Ct.  432,  29  U.  S.  (L.  ed.)   68L  note,  65  L.R.A.  76. 

1    The  Samuel,  1  Wheat.  9,  4  U.  S.       5.  See  infra,  par.  13. 
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ings,  where  the  owner  pf  the  property  appears,  are  so  far  considered 
as  quasi  criminal  proceedings  as  to  relieve  the  owner  from  being 
a  witness  against  himself,  and  to  prevent  the  compulsory  production 
of  his  books  and  papers ;  •  and  as  still  further  showing  the  close 
relation  between  civil  and  criminal  proceedings  on  the  same  stat- 
ute, in  such  cases,  it  has  been  decided  that  an  acquittal  on  a  criminal 
information  was  a  good  plea  in  bar  to  a  civil  information  for  the 
forfeiture  of  goods  arising  upon  the  same  acts.' 

10.  Pleading  and  Process. — The  libel  or  information  for  a  forfei- 
ture must  contain  a  substantial  statement  of  the  offense,^  and  if 
defective  in  that  respect,  the  defect  is  not  cured  by  evidence  of  the 
facts  omitted  to  be  averred  in  the  information.*  The  decree  must 
be  secundum  allegata  as  well  as  secundum  probata.^®  A  general 
reference  to  the  provisions  of  the  statute  is  not  sufficient,  for  it  is 
well  settled  that  in  all  proceedings  either  against  the  person  or  the 
thing  for  penalties  or  forfeitures,  the  allegation  that  the  act  charged 
was  committed  in  violation  of  law,  or  of  the  provisions  of  a  par- 
ticular statute,  will  not  justify  condemnation  unless,  independent 
of  this  allegation,  a  case  be  stated  which  shows  the  law  has  been 
violated.  The  reference  to  the  statute  may  direct  the  attention  of 
the  court  and  of  the  accused  to  the  particular  statute  by  which  the 
prosecution  is  to  be  sustained,  but  forms  no  part  of  the  description 
of  the  offense.**  A  libel  or  information  for  a  forfeiture  being  deemed 
a  civil  proceeding  in  rem  does  not,  however,  require  all  the  technical 
precision  of  an  indictment  at  common  law.  If  the  allegations  describe 
the  offense,  it  is  all  that  is  necessary ;  and  if  founded  upon  a  statute, 
it  is  generally  sufficient  if  it  pursues  the  words  of  the  law.*'  There 
may,  however,  be  exceptions  to  the  general  rule  as  to  the  sufficiency 
of  charging  the  oflPense  in  the  terms  of  the  statute  where  such  terms 
are  so  general  as  naturally  to  call  for  more  distinct  specifications.** 

6.  See  infra,  par.  12.  United  States  y.  Huckabee,  16  Wall» 

7.  Coffey  v.  United  States,  116  U.   414,  21  U.  S.  (L.  ed.)  467. 

S.  436,  6  S.  Ct.  437,  29  U.   S.   (L.  11.  The  Hoppet  v.  United  States,  7 

ed.)    684.     And  see  Boyd  v.  United  Cranch  389,  3  U.  S.  (L.  ed.)  380.    See 

States,  116  U.  S.  616,  6  S.  Ct.  524,  generally.  Indictments  and  Informa- 

29  U.  S.  (L.  ed.)  746;  United  States  tions;  Penalties. 

V.  Zucker,  161  U.  S.  475,  16  S.  Ct.  12.  The  Samuel,  1  Wheat.  9,  4  U.  S. 

641,  40  U.  S.  (L.  ed.)  777.  (L.  ed.)  23;  The  Mary  Ann,  8  Wheat. 

8.  The  Hoppet  v.  United  States,  7  380,  5  U.  S.  (L.  ed.)  641;  The  Emily,. 
Cranch  389,  3  U.  S.  (L.  ed.)  380;  9  Wheat.  381,  6  U.  S.  (L.  ed.)  116; 
The  Caroline  v.  United  States,  7  The  Palinyra,  12  Wheat.  1,  6  U.  S. 
Cranch  496,  3  U.  S.  (L.  ed.)  417;  (L.  ed.)  631;  United  States  v.  Brig 
The  Anne  v.  United  States,  7  Cranch  Neurea,  19  How.  92, 16  U.  S.  (L.  ed.) 
670,  3  U.  S.  (L.  ed.)  442.  531;  Confiscation  Cases,  20  Wall.  92, 

9.  The  Hoppet  v.  United  States,  7  22  U.  S.   (L.  ed.)  320.     See  Admir- 
Cranch  389,  3  U.  S.   (L.  ed.)   380.  altt,  vol.  1,  p.  427. 

10.  The  Hoppet  v.  United  States,  7       18.  The  Palmyra,  12  Wheat.  1,  6^ 
Cranch  389,  3  U.   S.    (L.  ed.)    380;   U.  S.  (L.  ed.)  531. 
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Thus,  for  instance,  where  the  offending  vessel  if  of  or  over  a  certain 
tonnage  is  subject  to  forfeiture,  but  if  under  such  tonnage  only  *a 
pecuniary  penalty  against  her  commander  can  be  imposed,  a  libel 
seeking  a  forfeiture  should  inform  the  court  that  the  vessel  is  of 
that  description  which  may  incur  forfeiture.^*  So,  where  a  statute 
inflicts  forfeiture  on  certain  prohibited  articles  and  also  on  all  other 
articles  on  board  the  same  vessel  or  carriage,  belonging  to  the  owner 
of  the  prohibited  goods,  in  order  to  sustain  a  forfeiture  of  the  inno- 
cent articles  the  information  must  allege  that  they  belong  to  the 
owner  of  the  prohibited  articles.^*  Stating  a  charge  in  the  alterna- 
tive is  good  if  each  alternative  constitutes  an  offense  for  which  the 
thing  is  forfeited.^*  It  is  not  necessary  for  the  libel  or  information 
to  state  any  fact  which  constitutes  the  defense  of  the  claimant  or  a 
ground  of  exception  of  the  operation  of  the  law  on  which  such  libel 
or  information  is  founded,^'  nor  is  it  necessary  that  it  should  con- 
clude contra  formam  statuti.^^  An  informal  libel  or  information 
in  rem  for  a  forfeiture  may  be  amended  by  leave  of  the  court. *• 
In  accordance  with  the  rules  regulating  pleadings  in  admiralty,  no 
reply  or  replication  to  an  answer  in  a  suit  in  rem  for  the  forfeiture 
of  property  is  necessary  to  raise  an  issue  of  fact  on  the  matters  averred 
in  such  answer.*®  On  presentation  of  the  libel  or  information  in 
proceedings  in  rem  for  the  forfeiture  of  property  a  notice  or  moni- 
tion is  usually  issued  citing  and  admonishing  the  owners  and  all 
others  claiming  any  right,  title  or  interest  in  the  property  seized 
to  appear  and  show  cause  on  or  before  a  day  named,  why  forfeiture 
of  the  property  should  not  be  decreed,  in  accordance  with  the  prayer 
of  the  libel  or  information.*  And  in  proceedings  in  admiralty  for 
an  alleged  forfeiture,  in  accordance  with  the  rules  governing  in  courts 
of  common  law,  objections  to  the  regularity  of  the  process,  to  enforce 
an  appearance,  will  be  considered  as  removed  by  the  appearance  of 
the  party  and  pleading  to  the  merits.* 

14.  The  Mary  Ann,  8  Wheat.  380,  5  405.  See  generally,  ADMiBAiiiT,  vol.  1, 
U.  S.  (L.  ed.)  641.  p.  429;  Pleadings. 

15.  The  Hoppet  v.  United  States,  20.  Coffey  v.  United  States,  116  U. 
7  Cranch  389,  3  U.  S.  (L.  ed.)  380.  S.  427,  6  S.  Ct  432,  29  U.  S.  (L.  ed.) 

16.  The  Emily,  9  Wheat.  381,  6  U.  681;  Coffey  v.  United  States,  117  U. 
S.  (L.  ed.)  116;  Confiscation  Cases,  S.  233,  6  S.  Ct.  717,  29  U.  S.  (L.  ed.) 
20  Wall.  92,  22  U.  S.   (L.  ed.)  320.  890.    See  generally,  Admiralty,  vol.  1, 

17.  The  Aurora  v.  United  States,  7  p.  427. 

Cranch  382,  3  U.  S.  (L.  ed.)  378.  1.  MiUer  v.  United  States,  11  Wall. 

18.  The  Merino,  9  Wheat.  391,  6  268,  20  U.  S.  (L.  ed.)  135;  Confisca- 
U.  S.  (L.  ed.)  118;  Confiscation  Cases,  tion  Cases,  20  Wall.  92,  22  U.  S.  (L. 
20  Wall.  92,  22  U.  S.   (L.  ed.)  320.  ed.)  320;  In  re  Cooper,  143  U.  S.  472, 

19.  The  Caroline  v.  United  States,  12  S.  Ct.  453,  36  U.  S.  (L.  ed.)  232. 
7  Cranch  (U.  S.)  496,  3  U.  S.  (L.  ed.)  Generally  as  to  the  issuance  and  serv- 
417.    And  see  The  Edward,  1  Wheat,  ice  of  monitions  in  admiralty,  see  Ad- 
261,  4  U.  S.  (L.  ed.)  86;  The  Marianna  miralty,  vol.  1,  p.  425  et  seq. 
Flora,  11  Wheat.  1»  6  U.  S.  (L.  ed.)  2.  The  Merino,  9  Wheat.  391,  6  U.  S. 
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11.  Manner,  of  Trial. — ^By  the  act  constituting  the  judicial  system 
of  the  United  States,  the  district  courts  are  courts  both  of  common 
law  and  admiralty  jurisdiction.  In  the  trial  of  all  cases  of  seizure, 
on  land  or  on  waters  not  navigable,  the  court  sits  as  a  court  of  com- 
mon law^^  and  as  in  all  cases  at  common  law  where  there  are  issues 
of  fact  to  be  determined,  the  trial  must  be  by  jury.*  In  cases  how- 
ever of  seizure  made  on  navigable  waters  the  court  sits  as  a  court 
of  admiralty,^  and,  as  in  cases  of  admiralty  and  maritime  jurisdic- 
tion generally,  it  is  settled  that  the  trial  is  to  be  by  the  court.* 
Although  the  two  jurisdictions  are  vested  in  the  same  tribunal,  they 
are  as  distinct  from  each  other  as  if  they  were  vested  in  different 
tribunals,  and  can  no  more  be  blended  than  a  court  of  chancerv 
with  a  court  of  common  law,  and  it  has  accordingly  been  held  that 
a  libel  charging  the  seizure  to  have  been  made  on  water,  when  in 
fact  it  was  made  on  land,  will  not  support  a  verdict,  and  judgment 
or  sentence  thereon,  but  must  be  amended  or  dismissed.'  A  trial 
by  jury  in  cases  of  seizure  upon  land  is  not,  however,  necessary  when 
there  are  no  issues  of  fact  to  be  determined,®  and  it  has  been  held 
that  parties  may  enter  into  a  stipulation  waiving  a  jury,  and  submit 
the  case  to  the  court  upon  an  agreed  statement  of  facts,  although 
there  is  no  legislative  provision  for  waiving  a  jury.* 

12.  Evidence. — ^Upon  an  information  to  forfeit  property  it  has 
been  held  that  it  is  not  necessary  that  the  matters  charged  be  proved 
beyond  a  reasonable  doubt.  While  jurors  in  such  a  case  ought  to 
be  clearly  satisfied  that  the  allegations  of  the  information  are  true, 
when  they  are  so  satisfied  of  the  truth  of  the  charge  they  may  render 
a  verdict  for  the  government  even  though  the  proof  falls  short  of 
what  is  required  in  a  criminal  case  prosecuted  by  indictment;  ^®  but 

(L.  ed.)  118.    See  generally,  Appear-  7  Wall.  454,  19  U.  S.   (L.  ed.)  196; 

AKCES,  vol.  2,  p.  335  et  seq.  Morris's  Cotton,  8  Wall.  507,  19  tJ.  S. 

3.  The  Sarah,  8  Wheat.  391,  6  U.  8.  (L.  ed.)  481,  aff'g  Union  Ins.  Co.  v. 
(L.  ed.)  644;  Morris's  Cotton,  8  Wall.  United  States,  6  Wall.  759,  18  U.  S. 
507,  19  U.  S.  (L.  ed.)  481;  Confisca-  (L.  ed.)  879;  Armstrong's  Foundry,  6 
tion  Cases,  20  Wall.  92,  22  U.  S.  (L.  Wall.  766,  18  U.  S.  (L.  ed.)  882. 
ed.)   320.  6.  The  Sarah,  8  Wheat.  391,  5  U.  S. 

4.  The  Sarah,  8  Wheat  391,  5  U.  S.  (L.  ed.)  644.    See  Admiramt,  vol.  1, 
(L.  ed.)  644;  Armstrong's  Foundry,  6  p.  432. 

WaU.  766,  18  U.   S.    (L.   ed.)    882;  7.  The  Sarah,  8  Wheat.  391,  6  U.  S. 

Confiscation  Cases,  7  Wall.  454,  19  U.  (L.  ed.)  644. 

S.   (L.  ed.)   196;  Morris's  Cotton,  8  8.  Miller  v.  United  States,  11  Wall. 

WaU.   507,  19   U.   S.    (L.   ed.)    481,  268,  20  U.  S.  (L.  ed.)  136;  Confisca- 

affirming   Union   Ins.    Co.   v.   United  tion  Cases,  20  Wall.  92,  22  U.  S.  (L. 

States,  6  WaU.  759,  18  U.  S.  (L.  ed.)  ed.)  320. 

879;  Henderson's  Distilled  Spirits,  14  9.  Henderson's  DistiUed  Spirits,  14 

WaU.   44,   20   U.    S.    (L.   ed.)    815.  Wall.  44,  20  U.  S.  (L.  ed.)  815. 

And  see  generaUy,  Jubt;  Trial.  10.  Lilienthal    Tobacco    v.    United 

5.  The  Sarah,  8  Wheat.  391,  5  U.  States,  97  U.   S.   237,  24  U.   S.    (L. 
S.    (L.  ed.)    644;  Confiscation  Cases,  ed.)  901. 
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in  such  proceedings  the  rule  has  been  applied  that  a  party  who 
offers  an  excuse  for  violating  a  penal  statute  must  make  out  the  vis 
major  under  which  he  shelters  himself,  so  as  to  leave  no  reasonable 
doubt  of  his  innocence.**  Although  the  contrary  view  formerly 
obtained,  the  later  decisions  are  to  the  effect  that  suits  for  forfei- 
tures incurred  by  the  commission  of  offenses  against  the  law  are  so 
far  of  a  quasi  criminal  nature  as  to  be  within  the  reason  of  crim- 
inal proceedings  for  all  the  purposes  of  the  fourth  amendment  of 
the  constitution  and  of  that  portion  of  the  fifth  amendment  which 
declares  that  no  person  shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself,**  and  that  a  compulsory  production 
of  the  private  books  and  papers  of  the  owner  of  goods  sought  to  be 
forfeited  in  such  a  suit  is  compelling  him  to  be  a  witness  against 
himself,  within  the  meaning  of  the  fifth  amendment  to  the  con- 
stitution, and  is  the  equivalent  of  a  search  and  seizure — and  an  unrea- 
sonable search  and  seizure — within  the  meaning  of  the  fourth  amend- 
ment.** It  has  been  held,  however,  that  in  an  action  brought  against 
one  to  recover  from  him  the  value  of  goods  originally  belonging  to 
him  and  alleged  to  have  been  forfeited  to  the  United  States,  the 
defendant  cannot  demand,  as  of  right,  that  he  shall  be  confronted 
with  the  witnesses  who  testify  on  behalf  of  the  government.  A  wit- 
ness who  proves  facts  entitling  the  plaintiff  in  a  proceeding  in  a 
court  of  the  United  States,  even  if  the  plaintiff  be  the  government, 
to  a  judgment  for  money  only,  and  not  to  a  judgment  which  directly 
involves  the  personal  safety  of  the  defendant,  is  not,  within  the  mean- 
ing of  the  sixth  amendment  to  the  constitution,  a  witness  against 
an  "accused''  in  a  criminal  prosecution;  and  his  evidence  may  be 
brought  before  the  jury  in  the  form  of  a  deposition  taken  as  pre- 
scribed by  the  statutes  regulating  the  mode  in  which  depositions  to 
be  used  in  the  courts  of  the  United  States  may  be  taken.** 

13,  Verdict  and  Judgment. — ^It  has  been  adjudged  by  the  United 
States  Supreme  Court  that  informations  under  the  revenue  laws  for 
the  forfeiture  of  goods,  which  seek  no  judgment  of  fine  or  imprison- 
ment against  any  person,  though  civil  actions,  and  not  strictly  crim- 
inal cases,  are  so  far  in  the  nature  of  criminal  proceedings  as  to  come 
within  the  rule  that  a  genered  verdict,  upon  several  counts,  seeking 
in  different  forms  one  object,  must  be  upheld  if  one  count  is  good.** 

11.  The  Struggle  v.  United  States,  U.  S,  (L.  ed.)  777.  See  generally, 
9  Cranch  71,  3  U.  S.  (L.  ed.)  660.  Criminal  Law,  vol.  8,  p.  80;  Sgaboh 
And  see  Penalties.  akd  Seizure. 

12.  See  Criminal  Law,  vol.  8,  p.  77  14.  United  States  v.  Zucker,  161  U. 
et  seq.  S.  475,  16  S.  Ct.  641,  40  U.  S.   (L. 

13.  Boyd  V.  United  States,  116  U.  S.  ed.)  777.  See  generally,  Criminal 
616,  6  S.  Ct.  524,  29  U.  S.  (L.  ed.)  Law,  vol.  8,  p.  86  et  seq.;  Deposi- 
746.    And  see  United  States  v.  Zuck-  tions,  vol.   8,   p.   1134   et   seq. 

er,  161  U.  S.  475,  16  S.  Ct.  641,  40       15.  Clifton  v.  United  States,  4  How. 
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The  mere  fact  that  a  verdict  upon  an  information  for  a  forfeiture 
is  expressed  in  bad  English  will  not  render  it  insufficient  to  support 
a  judgment,  where  it  clearly  manifests  the  intention  and  finding  of 
the  jury  upon  the  issue  submitted  to  them.^*  Where  property  is 
seized  and  libeled  as  forfeited  to  the  government,  the  sole  object  of 
the  suit  is  to  ascertain  whether  the  seizure  is  rightful,  and  the  for- 
feiture incurred  or  not.  The  decree  of  the  court,  in  such  case,  acts 
upon  the  thing  itself,  and  binds  the  interests  of  all  the  world,  whether 
any  party  actually  appears  or  not.  If  it  is  condemned,  the  title  of 
the  property  is  completely  changed,  and  the  new  title  acquired  by 
the  forfeiture  travels  with  the  thing  in  all  its  future  progress.  If, 
on  the  other  hand,  it  is  acquitted,  the  taint  of  forfeiture  is  completely 
removed,  and  cannot  be  reannexed  to  it.  The  original  owner  stands 
upon  his  title  discharged  of  any  latent  claims  with  which  the  sup- 
posed forfeiture  may  have  previously  infected  it.  A  sentence  of  acquit- 
tal in  rem  therefore  ascertains  a  fact,  as  much  as  a  sentence  of 
condemnation;  it  ascertains  and  fixes  the  fact  that  the  property  is 
not  liable  to  the  asserted  claim  of  forfeiture.  It  should  therefore 
be  conclusive  upon  all  the  world  of  the  nonexistence  of  the  title  of 
forfeiture,  for  the  same  reason  that  a  sentence  of  condemnation  is 
conclusive  of  the  existence  of  the  title  of  forfeiture.*' 

14.  Review. — Seizures,  under  the  laws  of  the  United  States,  when 
made  on  waters  which  are  navigable  from  the  sea  by  vessels  of  ten 
or  more  tons'  burden,  are  exclusively  cognizable  in  the  United  States 
district  courts,  subject  to  appeal,  as  provided  by  law ;  but  all  seizures 
on  land  or  on  waters  not  navigable,  and  all  suits  instituted  to  recover 
penalties  and  forfeitures  incurred  except  for  seizures  on  navigable 
waters,  must  be  prosecuted  as  other  common  law  suits,  and  can  only 
be  removed  into  the  Supreme  Court  by  ^Tit  of  error.*® 

15.  Remission  of  Forfeiture. — The  practice  of  granting  remissions 
of  pecuniary  penalties  and  forfeitures,  by  officers  other  than  the 
President,  sanctioned  by  statute  and  acquiescence  for  nearly  a  cen- 
tury, as  a  valid  exercise  of  authority  and  no  invasion  of  the  power  of 
pardon  granted  by  the  constitution  to  the  President,  is  too  firmly 

242,  11  TJ.  S.   (L.  ed.)   957;   Snyder  goods  seized  at  a  certain  amount).    See 

V.  United  States,  112  U.  S.  216,  5  S.  generally,  Verdict. 
Ct.  118,  28  U.  S.  (L.  ed.)  697;  Coffev       17.  Gelston  v.  Hovt,  3  Wheat.  246, 

V.  United  States,  116  U.  S.  427,  6  S.  4  U.  S.   (L.  ed.)   381.     Generally  as 

Ct.  432,  29  U.  S.  (L.  ed.)  681;  Fried-  to  the  conclusiveness  of  judgments  in 

enstein  v.  United   States,  125  U.   S.  rem,  see  Judgments. 
224,  8  S.  Ct.  838,  31  U.  S.   (L.  ed.)       18.  Morris's  Cotton,  8  Wall.  507,  19 

736.     See  generally,  Revenue;  Ver-  U.  S.  (L.  ed.)  481;  United  States  v. 

DICT.  Emholt,  105  U.  S.  414,  26  U.  S.  (L. 

16.  Snvder  v.  United  States,  112  U.  ed.)    1077;   Snyder  v.  United  States, 

S.  216,  5  S.  Ct.  118,  28  U.  S.   (L.  112  U.  S.  216,  5  S.  Ct.  118,  28  U.  S,, 

ed.)     697    (verdict    "evaluating"    the  (L.   ed.)    697.     And  see  AoMraALTT, 
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established  to  be  questioned,**  and  it  has  been  held  in  several  instances 
that  the  secretary  of  the  treasury  has  authority  under  the  remission 
act  to  remit  a  forfeiture  accruing  under  the  revenue  laws  at  any 
time  before  or  after  a  final  sentence  of  condemnation  until  the  money 
is  actually  paid  over  to  the  collector  for  distribution.  Such  remission 
extends  to  the  shares  of  the  forfeiture  to  which  the  officers  of  the 
customs  are  entitled,  as  well  as  to  the  interest  of  the  United  States.*® 
No  vested  rights  of  informers  or  officers  entitled  to  a  share  of  for- 
feitures are  violated  by  a  remission  of  the  forfeiture  either  before 
or  after  condemnation.  These  rights  are  conditional,  and  subordi- 
nate to  the  power  of  remission,  and  to  be  provided  for  in  the  terms 
and  conditions  upon  which  the  remission  is  grantied.*^  A  full  dis- 
cussion of  the  effect  of  a  pardon,  reprieve  or  amnesty  upon  fines, 
forfeitures,  or  costs,  is  found  elsewhere  in  this  work.* 

16.  Rights  of  Informers. — It  is  a  common  provision  of  statutes 
relating  to  forfeitures,  that  in  all  cases  of  forfeitures  recovered  in 
pursuance  of  information  given  to  the  officers  of  the  government 
that  compensation — usually  a  share  of  the  forfeiture — ^shall  be  given 
to  the  informer,'  and  a  statute  directing  a  certain  part  of  a  forfei- 
ture or  fine  to  be  paid  to  the  informer  does  not  violate  a  constitu- 
tional provision  setting  apart  all  fines  or  forfeitures  for  the  benefit 
of  a  designated  fund,  the  purpose  of  such  a  provision  being  simply 
to  dedicate  to  the  designated  fund  that  part  of  all  forfeitures  and 
fines  which  is  reserved  to  the  state.*  Mention  of  the  name  of  the 
informer  in  an  information  to  recover  forfeitures  is  not  necessarv, 
as  he  is  not  a  party  to  the  suit,  nor  is  he  entitled  to  be  heard,  as 
such,  in  any  stage  of  the  proceedings.  He  cannot  institute  the  suit, 
nor  move  for  process,  nor  join  in  the  pleadings,  nor  take  testimony, 
nor  except  to  the  ruling  of  the  court,  nor  sue  out  a  writ  of  error, 
nor  take  an  appeal.  Judgment  is  for  the  claimants  or  for  the  United 
States,  and  if  for  the  latter,  and  the  claimants  do  not  remove  the 
cause  into  the  Supreme  Court  for  revision,  it  then  becomes  the  duty 
of  the  court'  to  render  the  decree  for  distribution.  Prior  to  such 
a  decree,  the  interest  of  the  informer  is  conditional,  and  under  the 
decision  of  the  United  States  Supreme  Court  it  continues  to  be  so 

vol.  1,  p.  434  et  seq.;  United  States  U.  S.  (L.  ed.)  196. 

CouBTS.  1.  United     States     v.     Morris,     10 

19.  The  Laura,  114  U.  S.  411,  5  S.  Wheat.  246,  6  U.  S.   (L.  ed.)   ?14. 
Ct.  881,  29  U.  S.  (L.  ed.)  147.  2.  See  Pardon,  Reprieve  and  Am- 

20.  United    States    v.    Morris,    10  nesty. 

Wheat.  246,  6  U.   S.    (L.  ed.)    314;       3.  Jones  v.  Shore,  1  Wheat.  462,  4 
Maryland  v.  Baltimore,  etc.,  R.  Co.,   U.   S.    (L.  ed.)   136. 
31  How.  534,  11  U.  S.  (L.  ed.)  714;       4.  Southern  Exp.  Co.  v.  Com.,  92 
Confiscation   Cases,   7  Wall.   454,   19   Va.  59,  22  S.  E.  809,  41  L.R.A.  436. 
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until  the  money  is  paid  over  as  required  by  law.*  Although  under 
an  act  of  Congress  providing  for  the  confiscation  of  property  used 
for  insurrectionary  purposes,  an  infonner  may  file  an  information 
with  the  United  States  attorney-general,  and  so  make  the  proceed- 
ing inure,  under  the  act,  to  his  own  benefit  equally  as  to  the  benefit 
of  the  United  States,*  yet  after  the  proceeding  has  been  instituted 
by  the  attorney-general  alone  and  wholly  for  the  benefit  of  the 
United  States,  and  after  issue  has  been  joined  and  proofs  furnished 
by  other  parties,  no  person  can  come  in  asserting  himself  to  have 
been  the  informer,  and  so  share  the  benefits  of  the  proceeding.'  An 
informer,  in  prosecutions  under  such  act,  has  no  vested  interest  in 
the  subject  matter  of  the  suits,  notwithstanding  the  act  declares  that 
where  any  person  files  an  information  with  the  attorney-general  of 
the  United  States,  the  proceedings  shall  be  "for  the  use  of  such  inform- 
er and  the  United  States  in  equal  parts."  Hence  the  attorney-general 
may  properly,  and  against  the  interest  and  objection  of  the  informer, 
ask  a  dismissal  of  an  appeal  to  the  Supreme  Court  in  cases  w^here  the 
decree  below  having  been  against  it,  the  government  has  appealed; 
and  in  the  same  way  ask,  upon  agreement  to  that  affect  with  the  coun- 
sel of  the  claimants,  for  a  reversal  of  a  decree  where,  on  decree  against 
them,  the  appeal  has  been  by  the  other  side  and  for  a  remand  of 
the  cause  to  the  court  below,  with  directions  to  it  to  dismiss  the  libel.® 

5.  Confiscation  Cases,  7  WaU.  454,  16  WaD.  414,  21  U.  S.  (L.  ed.)  457; 
19  U.  S.  (L.  ed.)  196.  And  see  supra,  Titus  v.  United  States,  20  WaU.  475, 
par.  15.  22  U.  S.  (L.  ed.)  400. 

6.  Francis  v.  United  States,  5  WaU.  7.  Francis  v.  United  States,  5  WaU. 
338,  18  U.  S.  (L.  ed.)  603;  Confisca-  338,  18  U.  S.   (L.  ed.)   603. 

tion  Cases,  7  WaU.  454,  19  U.  S.  (L.  8.  Confiscation  Cases,  7  WaU.  454, 
ed.)  196;  United  States  v.  Hookabee,  19  U.  S.  (L.  ed.)  196.    And  see  Wab. 
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I.  Introductory 
II.  Elements 
in.  Prosecution 


L  Introductory 

1.  Scope  of  Article 

2.  Deffnition  and  Nature 

3.  Uttering  as  Diatingoished  from  Forgery 

n.  Elements 

4.  Writing  or  Instrument 

5.  Intent;  Personal  Objective;  Consummation 

6.  Similitude 

7.  Falsity  Generally;  Signing  Own  Name 

8.  Signing  as  Agent;  Procuring  Genuine  Signature 

9.  Ffdse  Book  Entries 

10.  Alterations 

11.  Apparent  Efficacy  of  Instrument  Generally 

12.  Form  and  Subject  Matter  as  Affecting  Efficacy 

13.  Effect  of  Invalidity,  Illegality,  or  Incompleteness  of  Genuine  Counterpart 

14.  Capacity  or  Existence  of  Purported  Writer  or  Maker 

15.  Procurement;  Uttering 

in.  Prosecution 

16.  Federal  and  State  Jurisdiction;  Conflict  of  Laws 

17.  Venue 

18.  Form  of  Indictment  Generally 

19.  Allegations  Respecting  Person  Intended  to  Be  Defrauded 

20.  Averments  as  to  Efficacy  and  Effect  of  Instrument 

21.  Setting  Out  Instrument 

22.  Joinder  of  Charges;  Duplicity 

23.  Issues,  Proof  and  Variance;  Amendment 

24.  Plea  of  Former  Jeopardy 

25.  Witnesses 

26.  Presumptions 

27.  Admissibility  of  Evidence  Generally 

28.  Comparison  of  Writing 
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29.  Expert  and  Opinion  Evidence 

30.  Proof  of  Other  Crimes 

31.  Weight  and  Sufficiency  of  Evidence  ' 

32.  Sentence  and  Ponishment 

I.  Iktboductoby 

I*  Scope  of  Article. — Forgery  as  a  crime  is  so  distinctive  that  an 
article  dealing  therewith  needs  no  explanation,  except  to  say  that  it  in- 
cludes the  crime  of  uttering  forged  instruments^  and  does  not  include 
the  crime  of  counterfeiting  ^  or  of  obtaining  goods  by  false  pretenses.' 
But  apart  from  criminal  responsibility,  various  matters  of  civil  lia- 
bility often  arise  from  a  forgery,  and  Hie  articles  dealing  with  these 
may  well  be  borne  in  mind  in  connection  with  the  criminal  aspect 
of  the  same  act.'  It  may  also  be  stated  that  matters  of  criminal 
procedure  are  included  herein  only  so  far  as  they  are  peculiarly 
applicable  to  forgery  or  of  particular  significance  in  connection  there- 
with; otherwise  they  are  referred  to  the  articles  dealing  with  the 
general  law  of  crimes  and  criminal  procedure.* 

2.  Definition  and  Nature,— 'To  forge,"  says  Coke  (3  Inst.  169), 
"is  metaphorically  taken  from  the  smith  who  beateth  upon  his  anvil, 
and  f orgeth  what  fashion  or  shape  he  will ;  the  offense  is  called  crimen 
falsi,  and  the  offender  falsarious,  and  the  Latin  word  'to  forge'  is 
f alsare  or  fabricare,  and  this  is  properly  taken  where  the  act  is  done 
in  the  name  of  another  person."*  By  Blackstone  (3  Com.  247) 
forgery  is  declared  to  be  "the  fraudulent  making  or  alteration  of  a 
writing  to  the  prejudice  of  another  man's  rights."  •  A  definition  very 
generally  accepted  describes  forgery  as  the  false  making  or  material 
alteration,  with  intent  to  defraud,  of  any  writing  which,  if  genuine, 
might  apparently  be  of  legal  efficacy  or  the  foundation  of  a  legal 

1.  See  CouNTEBFEinNa,  vol.  7,  p.  88  Am.  Dec.  212. 

913.   .  Note :  22  Am.  Dec.  306: 

2.  See  False  Pretenses,  vol.  11,  p.  6.  Com.  v.  Wilson,  89  Ky.  157,  12 
825.  S.  W.  264,  25  A.  S.  R.  528;  People 

3.  See  Alteration  OP  Instruments,  v.  Fitch,  1  Wend.  (N.  Y.)  198,  19 
vol.  1,  p.  966 ;  Banks,  vol.  3,  pp.  527,  Am,  Dec.  477 ;  State  v.  Wheeler,  20 
642-^6,  615,  616;  Bills  and  Notes,  Ore.  192,  25  Pac.  394,  23  A.  S.  R. 
vol.  3,  pp.  1001  et  seq.,  1007-1008,  119,  10  L.RA.  779;  Com.  v.  Sankey, 
1292-1294;  Checks,  vol.  5,  pp.  520,  22  Pa.  St.  390,  60  Am.  Dec.  91;  Frank- 
552  et  seq.;  Deeds,  vol.  8,  p.  1028  et  lin  Fire  Ins.  Co,  v.  Bradford,  201  Pa. 
seq.;  and  other  articles  which  will  St.  32,  50  Atl.  286,  88  A.  S.  R.  770, 
readily  suggest  themselves.  55  L.R.A.  408;  State  v.  Murphy,  17 

4.  See  such  articles  as  Accessories,  R.  I.  698,  24  Atl.  473,  16  L.R.A.  550 ; 
vol.  1,  p.  130;  Accomplices,  vol.  1,  State  v.  Floyd,  5  Stroh.  L.  (S.  C.)  58, 
p.  155;  Corpus  Delicti,  vol.  7,  p.  53  Am.  Dec.  689 ;  Hill  v.  State,  1  Yerg. 
773;   Criminal  Law,  vol.  8,  p.  38;  (Tenn.)  76,  24  Am.  Dec.  441. 
Ikdictments  and  Initormations.  Notes:  22  Am.  Dec.  306;  10  L.R.A. 

5.  Stete  V.  Young,  46  N.  H.  266,  779. 
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liability.'  Other  definitions  may  be  found,  but  they  do  not  add 
mat^ally  to  this  general  description  of  the  offense,®  which,  obvi- 
ously, is  merely  a  statement  of  the  essentia  elements  of  the  crime, 
viz.,  a  false  making  of  some  instrument  in  writing,  a  fraudulent 
intent,  an  instrument  apparently  capable  of  effecting  a  fraud.*  The 
grosser  crimes,  such  as  murder,  arson,  and  larceny,  are  easily  defined 
and  classified.  The  same  is  true  of  the  more  common  forms  of 
forgery,  and  of  many  purely  statutory  crimes.  Experience  has  shown, 
however,  that  no  generic  definition  of  forgery  can  be  comprehensive 
enough  to  include  all  the  crimes  that  may  be  committed  by  the  simple 
use  of  pen  and  ink.  And  for  this  reason  legislatures  have  found 
it  necessary  to  frame  statutes  broad  enough  to  include  in  the  category 
of  forgeries  many  acts  which  are  criminal  in  their  tendency  and 
effect  but  do  not  fall  within  the  earlier  definitions  of  that  crime.** 
According  to  some  authorities  forgery  was  regarded  at  common  law 
as  a  misdemeanor  and  not  as  a  felony ;  **  and  while  under  both  the 
English  and  American  statutes  it  was  early  made  a  felony  in  many  of 
its  aspects,  at  least  within  the  later  and  modern  acceptation  of  a 
"felony,"  ^*  it  has  been  held  that  a  forgery  which  is  not  within  the 
statute  is  a  misdemeanor  and  punishable  only  as  such,*'  which  dis- 
tinction, however,  cannot  be  made  in  states  in  which  common  law 
crimes  are  not  recognized.** 

3.  Uttering  as  Distinguished  from  Forgery. — ^Uttering  a  forged 
writing  consists  in  offering  to  another  a  forged  instrument  with  a 
knowledge  of  the  falsity  of  the  writing  and  with  intent  to  defraud.** 

7.  White  v.  Wagar,  185  111.  195,  57       Note :  22  Am.  Dec.  306.  • 
N.  E.  26,  50  L.R.A.  60;  State  v.  John-       See  infra,  par.  4  et  seq. 

son,  26  la.  407,  96  Am.  Dec.  158;  10.  People  v.  Mann,  75  N.  Y.  484, 

State  V.  Sherwood,  90  la.  550,  58  N.  31  Am.  Rep.  482;  People  v.  Abeel, 

W.  911,  48  A.  S.  R.  461;   State  v.  182  N.  Y.  415,  75  N.  E.  307,  3  Ann. 

Young,  46  N.  H.  266,  88  Am.  Dec.  Cas.    287   and   note,   1   L.R.A.(N.S.) 

212 ;   State  v.  Wheeler,  20  Ore.  192,  730. 

25  Pac.   394,   23  A.   S.   R.  119,   10  11.  State  v.  Phelps,  11  Vt.  116,  34 

L.R.A.  779.  Am.  Dec.  672. 

Note:  22  Am.  Dec.  306.  12.  See  generally,   Criminal  Law, 

8.  State    V.    Taylor,    46    La.    Ann.  vol.  8,  p.  55. 

1332,  16  So.  190,  49  A.  S.  R.  351,  13.  State  v.  Morton,  27  Vt.  310,  65 
25  L.R.A  591;  State  v.  Mott,  16  Minn.  Am.  Dec.  201. 

472, 10  Am.  Rep.  152;  People  v.  Fitch,  14.  See  Criminal  Law,  vol.  8,  p.  58 
1  Wend.   (N.  Y.)   198,  19  Am.  Dec.  et  seq. 

477.  15.  Maloney  v.  State,  91  Ark.  485, 

Note:  38  L.R.A.(N.S.)  321.  121  S.  W.  728,  134  A.  S.  R.  83,  18 

9.  People  v.  Pfeiffer,  243  111.  200,  Ann.  Cas.  480;  State  v.  Evans,  15 
90  N.  E.  680,  17  Ann.  Cas.  703,  26  Mont.  539,  39  Pac.  850,  48  A.  S.  R. 
L.R.A.(N.S.)   138;  State  v.  Wheeler,  701,  28  L.R.A.  127. 

20  Ore.  192,  25  Pac.  394,  23  A.  S.  R.  Notes:  119  A.  S.  R.  317,  318:  8 
ir9,  10  L.R.A.  779.  .L.R.A.(N.S.)  1175. 
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Generically  it  is  distinct  from  forgery.**  Sometimes,  however,  the  two 
are  held  to  constitute  a  single  offense  when  committed  by  the  same 
person  in  the  course  of  the  same  transaction,*'  and  it  has  been  declared 
that  they  are  generally  so  considered,  the  question  under  considera- 
tion being  whether  separate  sentences  could  be  imposed  on  a  plea 
of  guilty  to  two  counts  one  of  which  charged  the  alteration  of  a 
postal  money  order  and  the  other  its  utterance  as  altered.*®  So  of 
course  the  distinction  between  them  may  entirely  be  obliterated  by 
statute.** 

n.  Elements 

4.  Writing  or  Instrtuaent — ^As  a  general  proposition,  the  mode  of 
"writing''  seems  to  be  immaterial;  that  is,  whether  the  false  instru- 
ment or  signature  was  produced  by  handwriting  or  by  stamping, 
engraving,  or  other  device.**  So  a  forgery  may  be  committed  by 
the  use  of  a  typewriting  machine  by  which  both  the  body  of  the 
instrument  and  the  purported  signature  are  written.*  But  under 
a  statute  providing  that  the  signature  when  made  otherwise  than 
by  writing  must  be  made  to  resemble  manuscript,  a  signature  printed 
in  bold  type  does  not  constitute  forgery.*  An  indorsement  is  a  writ- 
ing within  the  definition  of  forgery,*  and  an  alteration  is  either 
deemed  to  be  a  making  or  else  is  specifically  made  a  definitive  com- 
ponent.* The  generic  character  of  the  writing  or  instrument  was 
formerly  of  much  greater  importance  than  now;  for  by  statute,  and 
to  a  considerable  extent  by  judicial  construction,  ihe  crime  of  forgery 
has  been  extended  until  it  covers  nearly  every  class  of  instruments 
known  to  the  law  as  affecting  private  or  public  rights.*  However,  the 
legislatures  have  found  it  necessary  in  quite  recent  times  to  make 

16.  State  V.  Blodgett,  143  la.  578,  1.  State  v.  Bradley,  116  Term.  711, 
121  N.  W.  686,  21  Ann.  Cas.  231  and  94  S.  W.  665,  115  A.  S.  R.  836,  8 
note;  State  v.  Williams.  162  Mo.  115,  Ann.  Cas.  86  and  note. 

53  S.  W.  424,  75  A.  S.  R.  441;  Hooper  2.  Heath  v.   State,  49   Tex.   Crim. 

V.  State,  30  Tex.  App.  412,  17  S.  W.  49,  89  S.  W.  1063,  122  A.  S.  R.  783. 

1066,  28  A.  S.  R.  926.  3.  Saucier  v.  SUte,  102  Miss.  647, 

Note :  1  Ann.  Cas.  308.  59  So.  858,  Ann.  Cas.  1915A  1044  and 

17.  State  V.  Klugherz,  91  Minn.  406,  note;  State  v.  Carragin,  210  Mo.  361, 
98  K.  W.  99,  1  Ann.  Cas.  307.  109  S.  W.  653,  16  LJaA.(N.S.)  56L 

18.  United  States  v.  Carpenter,  161  Note :  10  L.R  Ji.  780. 

Fed.  214,  81  C.  C.  A.  194,  10  Ann.  4.  See  supra,  par.  2;  infra,  par.  10. 

Cas.  509,  9  L.RA.(N.S.)  1043.     See  5.  Brown  v.  People,  86  HI.  239,  29 

Post  OinncE.  Am.  Rep.  25:  State  v.  Eades,  68  Mo. 

19.  People  v.  Pfeiffer,  243  HI.  200,  150,  30  Am.  Rep.  780;  Biles  v.  Com., 
90  N.  E.  680,  17  Ann.  Cas.  703,  26  32  Pa.  St.  529,  75  Am.  Dec.  568; 
L.RA.(N.S.)  138.  State  v.  Shelters,  51  Vt  102,  31  Am. 

20.  Benson  v.  McMahon,  127  U.  S.  Rep.  679. 
467,  8  S.  Ct  1240,  32  U.  S.  (L.  ed.) 

234. 
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specific  additions  to  the  class  of  instruments  subject  to  forgery, 
notably  letters.^  So  also  of  more  or  less  importance  are  various 
holdings  with  reference  to  whether  a  particular  instrument  is  within 
a  particular  class,  as,  that  a  receipt  for  money  on  account  is  an 
acquittance; '  that  a  bank  deposit  slip  is  an  evidence  of  debt;  ^  that 
a  railroad  ticket  or  pass  is  or  may  be  an  instrument  purporting  to 
create  a  liability;  •  that  a  request  for  the  delivery  of  personal  prop- 
erty, with  a  promise  to  return  it,  is  a  writing  obligatory ;  *®  that  a 
request  or  direction  for  the  delivery  of  goods  over  which  the  ostensible 
writer  has  no  control,  with  an  undertaking  to  pay  therefor,  is  a 
writing  purporting  to  create  a  pecuniary  liability,**  or  a  writing  to 
the  prejudice  of  another's  right,**  or  is  an  "order''  for  property ;  *• 
but  that  an  authorization  to  solicit  and  receive  donations  to  a  specified 
purpose  is  not  an  order  for  money  or  property ;  **  that  a  testimonial 
of  character  is  a  subject  of  forgery ;  **  and  that  a  letter  of  introduction 
representing  one  as  the  friend,  etc.,  of  the  person  whose  name  is 
signed  to  it,  is  a  representation  of  the  sentiments,  opinions,  etc.,  of 
another.**  Generally,  however,  the  substance  of  the  instrument  as  dis- 
tinguished from  its  form  is  determinative  of  whether  it  may  support  a 
charge  of  forgery,*'  and  the  question  most  often  arising  on  the  char- 
acter of  the  instrument  relates  not  so  much  to  the  matter  of  generic 
classification  as  to  the  more  specific  inquiry  whether  the  instrument 
imports  or  embodies  some  one  or  more  of  the  other  elements  of  the 
crime,  especially  falsity  and,  on  the  assumption  of  genuineness,  effi- 
cacy to  affect  the  rights  of  others.*® 

5.  Intent;  Personal  Objective;  Consummation. — ^Fraudulent  intent 
is  of  the  essence  of  forgery,  and  is  particularly  expressed  in  the  statute 
of  5  Eliz.  c.  14,  and  in  most  if  not  all  of  the  statutes.**    This  intent 

6.  People  v.  Abeel,  182  N.  Y.  415,       15.  Note:  4  L.R.A.(N.S.)  1126. 

75  N.  E.  307,  3  Ann.  Cas.  287, 1  L.R.A.  16.  People  v.  Abeel.  182  N.  Y.  415, 
(N.S.)  730.  75  N.  E.  307, 3  Ann.  Cas.  287, 1  L.R.A. 

7.  State  v.  Shelters,  51  Vt.  102,  31    (N.S.)  730. 

Am.  Rep.  679.  17.  Arnold  v.  Cost,  3  Gill  &  J.  (Md.) 

8.  State  v.  Jackson,  221  Mo.  478,  219,  22  Am.  Dec.  302 ;  State  v.  Yotmg, 
120  S.  W.  66,  133  A.  S.  R.  477.  46  N.  H.  266,  88  Am.  Dec.  212;  Evans 

9.  State  V.  Weaver,  94  N.  C.  836,  v.  State,  8  Ohio  St.  196,  70  Am.  Dec. 
55  Am.  Rep.  647  and  note.  98. 

10.  Hickson  v.  State,  61  Neb.  763,       18.  See  infra,  par.  7  et  seq. 

86  N.  W.  509,  54  L.R.A.  327.  19.  Com.  v.  Brown,  147  Mass.  585, 

11.  People  V.  Rising,  207  N.  Y.  195,  18  N.  E.  587,  9  A.  S.  R.  736,  1  L.R.A. 
100  N.  E.  694,  Ann.  Cas.  1914C  466  620;  State  v.  Cross,  101  N.  C.  770, 
and  note.  7  S.  E.  715,  9  A.  S.  R.  53;  Hess  v. 

12.  Hale  v.  State,  1  Cold.  (Tenn.)  State,  5  Ohio  5,  22  Am.  Dec.  767; 
167,  78  Am.  Dec.  488.  Bamum  v.  State,  15  Ohio  717,  45  Am. 

13.  People   V.    PhilUps,    118    Mich.  Dec.  601. 

699,  77  N.  W.  245,  74  A.  S.  R.  436.       Notes:  22  Am.  Dec.  313;  23  A.  S. 

14.  People  V.  Smith,  112  Mich.  192,   R.  123. 
70  N.  W.  466,  67  A.  S.  R.  392. 

142 


12  R.  C.  L.  FORGERY  §  6 

may  relate  to  a  person  not  named  in  the  instrument,'®  or  to  a  state  or 
county,  even  though  the  statute  in  terms  refers  to  the  prejudice  of  the 
rights  of  persons.*  It  is  not  even  necessary  that  the  instrument  be 
addressed  to  anyone.*  Nor  need  the  intent  to  defraud  look  to  the 
personal  advantage  of  the  perpetrator  •  or  be  carried  out  to  successful 
accomplishment.*  Accordingly,  it  is  immaterial  that  the  person 
intended  to  be  defrauded  could  not  have  been  imposed  on,  or  that 
the  instrument  remained  in  the  forger's  possession.*  And,  similarly, 
to  constitute  the  offense  of  uttering,  it  is  not  necessary  that  the  forged 
writing  should  have  been  actually  received  as  genuine  by  the  person 
to  whom  it  was  offered,  or  that  the  attempt  to  defraud  should  have 
been  successful.* 

6.  Similitude. — A  forgery  does  not  necessarily  presuppose  a  gen- 
uine original  writing  or  signature  and  its  counterfeit; '  but  when 
the  case  does  turn  on  such  a  predicate  the  counterfeit  must  bear  a 
sufficient  resemblance  to  the  original  to  deceive  a  person  of  ordinary 
prudence,®  which  usually  raises  a  question  for  the  jury.*  The  gen- 
eral rule  is  that  it  is  sufficient  if  the  resemblance  between  the  counter- 
feit and  the  genuine  instrument  or  signature  is  such  as  to  deceive  a, 
person  of  ordinary  observation,  and  thus  to  create  the  possibility  of 
fraud.  It  is  not  necessary  that  the  similarity  should  be  such  as  to 
impose  on  an  expert.*®  So  it  is  not  necessary  that  there  should  be 
so  perfect  a  resemblance  to  the  genuine  handwriting  of  the  party 

20.  Com.  V.  Brown,  147  Mass.  585,   121  S.  W.  728,  134  A.  S.  R.  83,  18 

18  N.  E.  587,  90  A.  S.  R.  736,  1  Ann.  Cas.  480;  People  v.  Baker,  100 
L.R.A.  620.  Cal.  188,  34  Pac.  649,  38  A.  S.  R. 

1.  Luttrell  V.  State,  85  Tenn.  232,  276;  Walker  v.  State,  127  Ga.  48,  56 
1  S.  W.  886,  4  A.  S.  R.  760.  S.  E.  113,  119  A.  S.  R.  314,  8  L.R.A. 

2.  Allen  v.  State,  44  Tex.  Crim.  63,  (N.S.)   1175;   State  v.   Sherwood,  90 
68  S.  W.  286,  100  A.  S.  R.  839.  la.  550,  58  N.  W.  911,  48  A.  S.  R. 

3.  State  V.   Cross,  101  N,   C.  770,  461;  Smith  v.  State,  20  Neb.  284,  29 
7  S.  E.  715,  9  A.  S.  R.  53.  N.  W.  923,  57  Am.  Rep.  832. 

4.  Arnold  v.  Cost,  3  Gill  &  J.  (Md.)  Notes:  119  A.  S.  R.  317;  8  L.R.A. 
219,  22  Am.  Dec.  302;  State  v.  Jones,  (N.S.)  1177. 

9   N.   J.  L.   357,  17   Am.   Dec-  483;  7.  See  infra,  par.  7  et  seq. 

People  V.  Fitch,  1  Wend.  (N.  Y.)  198,  8.  State  v.  Chance,  82  Kan.  388, 108 

19  Am.  Dec.  477;  People  v.  Abeel,  182  Pac.  789,  20  Ann.  Cas.  164,  27  L.R.A. 
N.  Y.  415,  75  N.  E.  307,  3  Ann.  Cas.  (N.S.)  1003  and  note;  State  v.  War- 
287  and  note,  1  L.R.A.(N.S.)  730;  ren,  109  Mo.  430,  19  S.  W.  191,  32 
State  V.  Cross,  101  N.  C.  770,  7  S.  E.  A.  S.  R.  681. 

715,  9  A.  S.  R.  53;  Hess  v.  State,  5  9.  State  v.  Warren,  109  Mo.  430, 

Ohio  5,  22  Am.  Dec.  767;   State  v.  19  S.  W.  191,  32  A.  S.  R.  681. 

Washington,  1  Bay  (S.  C.)  120, 1  Am.  10.  Baysinger  v.  State,  77  Ala.  63, 

Dec.  601.  .  54  Am.  Rep.  46  and  note;  Hess  v. 

Note:  22  Am.  Dec.  314.  State,  6  Ohio  5,  22  Am.  Dec.  767; 

6.  People  v.   Campbell,  160   Mich.  Dement  v.  State,  2  Head  (Tenn.)  505, 

108,  125  N.  W.  42,  136  A.  S.  R.  417.  75  Am.  Dec.  747. 

Note:  22  Am.  Deo.  314.  Notes:  22  Am.  Dec.  321;  24  L.R.A. 

6.  Maloney  v.   State,  91  Ark.  485,  40. 
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whose  name  is  forged  as  would  impose  on  persons  having  particular 
knowledge  of  the  handwriting  of  such  party.**  And  one  who  signs 
to  an  instrument  a  name  which  he  intends  to  be  that  of  another  person 
may  be  guilty  of  forgery,  though  the  name  is  misspelled  or  incorrectly 
written,**  as  where  the  name  "Henry  Heinis"  was  signed  to  a  note 
with  the  intention  that  it  should  be  supposed  to  be  the  signature  of 
"Henry  Hein,"  *•  or  where  "Hawood''  was  signed  for  "Haywood."  ** 
Nor  is  it  necessary  that  the  signature  be  intelligible  of  itself;  it  may 
be  explained  by  allegation  and  evidence.**  But  it  has  been  held 
that  under  a  statute  denouncing  forgery  of  public  records  the  crime 
cannot  be  predicated  of  an  instrument  which  does  not  on  its  face 
purport  to  be  a  copy  of  the  record.** 

7.  Falsity  Generally;  Signing  Own  Name. — The  term  "falsely," 
as  applied  to  making  or  altering  a  writing  in  order  to  make  it  forgery, 
does  not  refer  to  the  contracts  or  tenor  of  the  writing  or  to  the  fact 
stated  therein,  but  implies  that  the  paper  or  writing  is  not  genuine, 
that  in  itself  it  is  false  or  counterfeit.*'  To  constitute  forgery  there 
must  be  the  making  of  a  writing  which  falsely  purports  to  be  the  writ- 
ing of  another  person  or  to  be  genuine  and  authentic.  A  false  state- 
ment of  fact  in  the  body  of  the  instrument  or  a  false  assertion  of 
authority  to  write  another's  name,  by  which  a  person  is  deceived  ^nd 
defrauded,  is  not  forgery.  To  make  it  such  there  must  be  a  design  to 
pass  as  genuine  a  writing  which  is  not.*^  But  one  may  be  guilty  of 
making  a  false  instrument  though  he  signs  and  executes  it  in  his  own 
name,  if  it  is  false  in  any  material  part  and  calculated  to  induce  an- 
other to  give  credit  to  it  as  genuine  and  authentic  when  it  is  false  and 
deceptive.**  An  example  given  in  the  books  is  where  one,  having  con- 
veyed the  title  to  land,  afterwards,  for  the  purpose  of  fraud,  executes  an 
instrument  purporting  to  be  a  prior  conveyance  of  the  same  land,  such 
instrument  being  designed  to  obtain  credit  by  deception,  as  purporting 
to  have  been  made  at  a  time  earlier  than  the  true  time  of  its  execu- 

11.  Com.  V.   Stephenson,  11  Gush.       17.  State  v.  Young,  46  N.  H.  266, 
(Mass.)  481,  59  Am.  Dec.  154.  88  Am.  Dec.  212;   Territory  v.   Gu- 

12.  Rollins  V.  State,  22  Tex.  App.  tierrez,  13  N.  M.  312,  84  Pac.  525,^ 
548,  3  S.  W.  759,  58  Am.  Rep.  659;  5  L.R.A.(N.S.)  375  and  note. 

Allen  v.  State,  44  Tex.  Crim.  63,  68       18.  People  v.  Bendit,  111  Cal.  274, 
S.  W.  286,  100  A.  S.  R.  839.  43  Pac.  901,  52  A.  S.  R.  186,  31  L.R.A. 

13.  State  V.  Chance,  82  Kan.  388,  831. 

108  Pac.  789,  20  Ann.  Cas.  164,  27  19.  People  v.  Rushing,  130  Cal.  449, 

L.R.A.(N.S.)  1003.  62  Pac.  742,  80  A.  S.  R.  141;  Com. 

14.  State  V.  Covington,  94  N.  C.  913,  v.  Wilson,  89  Ky.  157,  12  S.  W.  264, 
55  Am.  Rep.  650.  25  A.  S.  R.  528;  Luttrell  v.  Stote,  85 

16.  RoUins  v.  State,  22  Tex.  App.  Tenn.  232,  1  S.  W.  886,  4  A.  S.  R. 
548,  3  S.  W.  759,  58  Am.  Rep.  659.  760. 

16.  Brown  v.  People,  86  111.  239,  29       Note :  22  Am.  Dec.  307. 
Am.  Rep.  25. 

144 


12  E.  C.  L.  FORGERY  §  8 

tion.**  So  a  person  may  be  guilty  of  forgery  in  fraudulently  sign- 
ing his  own  name  when  it  is  identical  with  the  name  of  a  person  who 
should  have  signed.*  Similarly,  if  there  are  two  persons  of  the 
same  name  and  one  of  them  signs  that  name  to  a  note  with  the  intent 
that  the  note  may  be  used  in  trade  as  that  of  the  other,  the  act  is 
forgery.*  But  if  there  is  no  attempt  to  personate  such  other  the  oflEense 
is  not  committed.'  Hence,  if  a  bank  by  mistake  informs  a  person  that 
it  holds  a  deposit  of  nK)ney  to  his  credit,  and  the  addressee  requests 
a  draft  for  the  amount,  and  upon  receiving  such  draft  indorses  it,  and 
receives  the  money,  his  indorsement  does  not  constitute  forgery.*  It 
seems  that  when  a  person  signs  a  name  not  his  own,  but  one  which 
lie  has  adopted,  using  it  without  the  intent  to  deceive  as  to  the  identity 
of  the  person  signing,  it  is  not  a  forgery.^  It  has  been  held  that  a 
partner  using  the  firm  name  in  an  instrument  with  intent  to  defraud 
the  copartnership  is  not  guilty  of  forgery ;  •  but  there  is  authority  to 
the  contrary.' 

8.  Signing  as  Agent;  Procuring  Genuine  Signature. — ^Where  one 
has  fair  ground  to  believe,  and  does  believe,  that  he  is  authorized  to 
sign  another's  name  to  an  instrument,  and  does  sign  it  without  any 
fraudulent  design,  it  is  not  forgery.®  So,  if  one  fraudulently  execut^ 
and  issues  an  instrument  purporting  on  its  face  to  be  executed  by  him 
as  the  agent  of  a  principal  therein  named,  he  is  not  guilty  of  forgery 
though  he  has  in  fact  no  authority  from  such  principal  to  execute 
the  writing.*  This  follows  from  the  cardinal  rule  that  the  writing 
or  instrument  itself  must  be  a  simulation.*^  Thus  the  decided  weight 
of  authority  is  in  favor  of  the  position  that  it  is  not  forgery  to  procure 

20.  Com.  V.  Wilson,  89  Ky,  157,  12  R.  966.    See  also  People  v.  Mann,  75 

S.  W.  264,  25  A.  S.  R.  528.  N.  Y.  484,  31  Am.  Rep.  482. 

1.  People  V.  Rushing,  130  Cal.  449,  4.  Heavey  v.  Commereial  Nat.  Bank, 
62  Pac.  742,  80  A.  S.  R.  141  j  Barfield  27  Utah  222,  75  Pac.  727,  101  A.  S. 
V.  State,  29  Ga.  127,  74  Am.  Dec.  49;  R.  966. 

Com.  V.  Baldwin,  11  Gray  (Mass.)  197,  6.  Stote  v.  Wheeler,  20  Ore.  192,  25 

71  Am.  Dec.  703;  Com.  v.  Foster,  114  Pac.  394,  23  A.  S.  B.  119,  10  L.R.A. 

Mass.  311,  19  Am.  Rep.  353;  State  779. 

V.  Wheeler,  20  Ore.  192,  25  Pac.  394,  6.  Note:  Ann.  Cas.  1912B  702. 
23  A.  S.  R.  119,  10  L.R.A.  779;  Ed-  7,  Rex  v.  Holden,   [1912]  1  K.  B. 
wards  v.  State,  53  Tex.  Crim.  50,  108  (Eng.)  483,  Ann.  Cas.  1912B  700. 
S.  W.  673,  126  A.  S.  R.  767.  8.  FrankUn  Fire  Ins.  Co.  v.  Brad- 
Notes:  22  Am.  Dec.  309;  10  L.R.A.  ford,  201  Pa.  St.  32,  50  Atl.  286,  88 
779.  A.  S.  R.  770,  55  L.R.A.  408. 

2.  Barfield  v.  State,  29  Ga.  127,  74  Note :  22  Am.  Dee.  313. 

Am.  Dec.  49;  Edwards  v.  State,  53  9.  People  v.  Bendit,  111  Cal.  274,  43 
Tex.  Crim.  50,  108  S.  W.  673,  126  Pac.  901,  52  A.  S.  B.  186,  31  L.R.A. 
A    S.  R.  767.  831  and  note;  State  v,  Taylor,  46  La. 

3    State  V.  Wheeler,  20  Ore.  192,  25   Ann.  1332,  16  So.  190,  49  A.  S.  R. 
Pac.  394,  23  A.  S.  R.  119,  10  L.R.A.  351,  25  L.R.A.  691;  Com.  v.  Foster, 
779 ;  Heavey  v.  Commercial  Nat.  Bank,  114  Mass.  311,  19  Am.  Rep.  353. 
27  Utah  222,  75  Pac.  727,  101  A.  S.       10.  See  snpra,  par.  7. 
R.  C.  L.  Vol.  XII.— 10.         145 


§§  9,  10  FORGERY  12  R.  C.  L. 

the  signing  of  an  instrument  by  the  party  purporting  to  be  bound  by 
it,  by  fraudulent  representations  as  to  its  contents  or  by  falsely  read- 
ing it  in  his  hearing.*^  Some  courts,  however,  make  no  distinction 
between  an  instrument  which  is  forged  and  counterfeited  and  the 
genuine  instrument  which  the  maker  is  induced  to  execute  through 
the  fraud  and  misrepresentation.** 

9.  False  Book  Entries. — Generally  a  false  entry  in  one's  own  books 
does  not  constitute  forgery  either  at  common  law  or  under  the  stat- 
utes. *•  In  the  sense  of  falsity  as  an  element  of  forgery,**  one  cannot 
falsely  make  or  falsely  alter  his  own  account  against  another  while 
it  is  in  his  own  book  and  in  his  own  possession  and  before  any  settle- 
ment or  adjustment  of  the  same  whereby  some  other  person  hag 
acquired  an  interest  in  or  right  to  the  same  as  evidence  or  otherwise. 
He  may  make  false  charges  in  his  book,  or  he  may  alter  charges  so 
as  to  make  them  more  or  less  nearly  true  so  far  as  their  contents  are 
concerned,  but  still  it  is  his  own  account,  just  what  it  purports  to  be; 
it  is  his  own  property, -in  which  no  one  has  acquired  any  right  or 
interest;  it  is  his  own  true  writing,  as  much  if  the  charge  be  false  as 
though  it  were  true.  The  character  of  the  writing,  as  being  false  or 
fictitious  instead  of  genuine,  is  not  altered  by  the  truth  or  falsity  of 
the  statement  that  the  writing  may  contain.**  But  it  has  been  decided 
that  it  is  forgery  to  make  false  entries  in  a  bank  deposit  book,  because 
such  books  are  in  a  sense  the  common  property  of  the  bank  and  the 
customer  and  the  entries  therein  constitute  evidence  between  them.**' 
It  has  also  been  held,  in  a  number  of  cases,  that  false  entries  and  false 
additions  by  clerks,  cashiers,  and  tellers  ii>  the  books  of  their  em- 
ployers, whether  made  to  aid  in  the  perpetration  of  future  frauds 
or  to  cover  up  frauds  already  committed,  are  punishable  as  forgery.*' 
And  the  same  is  held  of  an  alteration  of  an  acquittance  written  across 
the  face  of  an  account  so  as  to  make  it  cover  a  claim  accruing  after 
the  date  of  the  settlement.*® 

10.  Alterations. — ^An  instrument  may  be  altered  so  that  it  is  not 
the  instrument  signed  by  the  maker,  and  if  this  is  fraudulently  and 
falsely  done  it  is  forgery,  and  so  also  if  words  are  added  to  change  ita 

11.  People  v.  Pfeiffer,  243  III.  200,       14.  See  supra,  par.  7. 

90  N.  E,  680,  17  Ann.  Cas.  703  and       16.  State  v.  Young,  46  N.  H.  266, 
note,  26  L.R.A.(N.S.)   138  and  note;   88  Am.  Dec.  212. 
Com.  V.  Sankey,  22  Pa.  St.  390,  60       16.  Note:  22  Am.  Dec.  312. 
Am.  Dec.  91;  Hill  v.  State,  1  Yerg.       17.  State  v.  Chance,  82  Kan.  392, 
(Tenn.)  76,  24  Am.  Dec.  441.  108  Pac,  791,  20  Ann.  Cas.  134;  Biles 

Note:  22  Am.  Dec.  311.  v.  Com.,  32  Pa.  St.  529,  75  Am.  Dec. 

12.  Note:  17  Ann.  Cas.  705.  568  and  note. 

13.  State  V.  Young,  46  N.  H.  266,       Note :  22  Am.  Dec.  312. 

88  Am.  Dec.  212.  18.  Barnum  v.  State,  15  Ohio  717, 

Note:  22  Am.  Dec.  312.  46  Am.  Dec.  60L  ._ 
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effect  with  like  intent.**  Any  change  in  an  instrument  which  alters 
its  legal  effect  or  makes  it  speak  in  a  substantial  matter  a  different 
legal  language,  and  wherein  any  obligation  is  increased,  diminished, 
or  discharged,  is  a  forgery ;  **  as  where  a  bill,  note,  or  receipt  is 
fraudulently  altered  so  as  to  be  for  a  larger  sum  than  that  for  which 
it  was  really  given ;  *  or  where  a  written  condition,  made  at  the  same 
time  and  upon  the  same  paper,  is  detached  from  a  promissory  note ;  * 
or  where  a  writing  is  changed  from  a  non-negotiable  instrument  into 
a  negotiable  promissory  note ;  •  or  where  the  date  of  a  receipt  is  so 
altered  as  to  make  it  cover  items  of  indebtedness  other  than  those 
intended  when  it  was  given;  *  or  where  a  blank  instrument  is  filled 
over  a  genuine  signature.*  It  has  been  held,  however,  that  the 
fraudulent  filling  of  blanks  in  an  instrument  which  were  intended  to 
be  filled  is  not  a  forgery,  but  a  mere  breach  of  trust ;  •  and  certainly 
it  is  not  forgery  to  alter  the  terms  of  an  instrument  to  correspond  with 
the  understanding  of  the  parties  at  the  time  of  its  execution'.'  In 
order  to  constitute  forgery,  an  alteration  must  be  such  as  to  make 
the  instrument  speak  a  language  different  in  legal  effect  from  that 
which  it  originally  spoke,  or  which  carries  with  it  some  change  in 
the  rights,  interest,  or  obligations  of  the  parties  to  the  writing.  It 
follows  that  an  immaterial  change,  one  which  if  true  would  not  affect 
the  legal  liability  of  the  parties  in  an  action  on  the  instrument,  does 
not  amount  to  forgery.®  Nor  is  it  forgery  to  add  mere  surplusage, 
as  by  putting  in  the  name  of  a  witness  where  no  witness  ift  required ;  • 
nor  to  erase  an  acquittance  indorsed  on  a  bond ;  *^  nor  to  change  a 
middle  initial  when  such  is  not  deemed  to  constitute  a  material  part 
of  the  name.** 

19.  Caulkins  v.  Whisler,  29  la.  495,  5.  CauUrins  v.  Whisler,  29  la.  495, 
4  Am.  Rep.  236;  Bamum  v.  State,  4  Am.  Rep.  236;  Hooper  y.  State,  30 
15  Ohio  717,  45  Am.  Dec.  601;  State  Tex.  App.  412,  17  S.  W.  1066,  28 
V.  Floyd,  5  Strob.  L.  (S.  C.)  58,  53  A.  S.  R.  926. 

Am.  Dec.  689;  Gordon  v.  Com.,  100       Note:  22  Am.  Dec.  311. 
Va.  825,  41  S.  E.  746,  57  L.R.A.  744.       6.  Abbott  v.  Rose,  62  Me.  194,  16 
Notes:  22  Am.  Dec.  310;  10  L.R.A.   ^^jq,  Iciep.  427. 

'^^Sa   o.  .         o.    ..       o^  T     .oA   ,       7."  Note:  22  Am.  Dec.  3U. 

20.  State  V   Strattoii,  27  la   420,  1       g.  People  v.  Lewinger,  252  III.  332, 

^""•f  Q^ft  If'h  oo/iJ^'i  q'  p  »6  N.  E.  837,  Ann.  Cas.  1912D  239 
Mont.  366,  96  Pac.  926,  127  A.  S.  R.  ^^^  ^^^^.  ^^^^  ^    ^^^^^^  ^^^  j^^ 

l  Bamum  v.  State,  15  Ohio  717,  ^92,  59  N    E    1041^  54  ^f\m 

45  Am.  Dec  601;  Gordon  v.  Com.,  100  ^  fii""?!  W  "  «i'/ki   a^q  V^^ 

Va.  825,  41  S.  E.  746,  57  LJI.A.  744.  i'^\^'^'  ^^^'  ^^  ^'  ^'  ^'  ^^^'  ^ 

Note:  22  Am.  Dec.  311.  L.R.A.  74. 

2.  State  V.  Stratton,  27  la.  420,  1  Note:  Ann.  Cas.  1912D  240  et  seq. 

Am.  Rep.  282.  ^-  Note :  22  Am.  Deo.  31L 

8.  State  V.  Mitton,  37  Mont.  366,  96  10.  State  v.  Thomburg,  28  N.  C.  79, 

Pac.  926,  127  A.  S.  R.  732.  44  Am.  Dec.  67. 

4.  Note :  22  Am.  Dec.  310.  11.  State  v.  Higgins,  60  Minn.  1, 
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11.  Apparent  Efficacy  of  Instrument  Generally. — ^In  order  to  con- 
stitute a  forgery,  a  writing  or  instrument  must  be  such  that  if  genuine 
it  would  have  some  efficacy  as  affecting  some  legal  right.**  A  strikixig 
application  of  this  rule  is  found  in  the  holding  that  a  false  acquittance 
of  a  claim  already  discharged  in  bankruptcy  does  not  constitute  for- 
gery.**  Other  applications  are  shown  in  the  succeeding  paragraphs. 
It  is  sufficient,  however,  if  there  is  a  reasonable  possibility  that  the 
false  writing  or  instrument  may  operate  to  cause  injury,**  and  such 
possibility  may  rest  in  averments  of  extrinsic  facts  and  circumstances.** 
In  other  words,  it  is  sufficient  if  the  instrument  is  such  that  if  it  were 
genuine  it  might  have  legal  efficacy  or  serve  as  the  foundation  of  legal 
liability;**  and  no  actual  injury  therefrom  is  necessary.*'  Forgery 
may  be  conunitted  of  any  instrument  of  writing,  which,  if  genuine, 
would  or  might  appear  as  the  foundation  of  another  man's  liability 
or  the  evidence  of  his  right.*® 

12.  Form  and  Subject  Matter  as  Affecting  Efficacy. — ^As  shown 
in  another  connection,  an  alteration  constitutes  a  forgery  where  the 
effect  of  the  instrument  is  thereby  apparently  changed  in  some 
material  respect.**  Similarly,  whether  the  making  or  alteration  of 
a  memorandum  constitutes  forgery  depends  on  whether  the  rights  of 
persons  who  may  act  on  it  or  of  the  purported  maker  will  be  affected.*^® 

61  N.  W.  816,  51  A.  S.  R.  490,  27  461;    State  v.  Gryder,  44  La.   Ann. 
L.R.A.  74.    See  generally,  Name.  962,  11  So.  573,  32  A.   S.  R.  358; 

12.  Arnold  v.  Cost,  3  GiU  &  J.  (Md.)  State  v.  Covington,  94  N.  C.  913,  55 
219,  22  Am.  Dec.  302;  State  v.  Leon-  Am.  Rep.  650;  State  v.  Cross,  101 
ard,  171  Mo.  622,  71  S.  W.  1017,  94  N.  C.  770,  7  S.  E.  716,  9  A.  S.  R. 
A.  S.  R.  798;  State  v.  Cordray,  200  53;  Meacher  v.  Fort,  3  HiU  L.  (S.  C.) 
Mo.  29,  98  S.  W.  1,  9  Ann.  Gas.  1110  227,  30  Am.  Dec.  364;  Gordon  v.  Com., 
and  note;  State  v.  Evans,  15  Mont.  100  Va.  825,  41  S.  E.  746,  67  L.R.A. 
539,  39  Pac.  850,  48  A.  S.  R.  701,  744. 

28  L.R.A,  127;  Roode  v.  State,  5  Neb.  Note:  24  L.R.A.  34. 

174,  25   Am.   Rep,   475;    Bamum   v.  15.  Rembert  v.  State,  53  Ala.  467, 

State,  15  Ohio  717,  45  Am.  Dec.  601;  25  Am.  Rep.  639. 

Hendricks  v.  State,  26  Tex.  App.  176,  16.  State  v.  Johnson,  26  la.  407,  96 

9  S.  W.  555,  557,  8  A.  S.  R.  463;  Am.  Dec.  158;  People  v,  Abeel,  182 

Robinson  v.  State,  35  Tex.  Crim.  54,  N.  Y.  415,  75  N.  E.  307,  3  Ann.  Cas. 

43  S.  W.  526,  60  A.  S.  R.  20;  Caffey  287,  1  L.R.A.(N.S.)    730   and  note; 

V.  State,  36  Tex.  Crim.  198,  36  S.  W.  Hess  v.  State,  5  Ohio  6,  22  Am.  Dec. 

82,  61  A.  S.  R.  841;  Johnson  v.  State,  767;  State  v.  Dunn,  23  Ore.  662,  32 

40  Tex.  Crim.  605,  51  S.  W.  382,  76  Pac.  621,  37  A.  S.  R.  704. 

A.  S.  R.  742.  Note:  24  L.R.A.  39. 

Notes:  22  Am.  Dec.  314;  24  L.R.A.  17.  Note:  25  Am.  Dec.  596. 

33;  3  Ann.  Cas.  293.  18.  Arnold  v.  Cost.  3  Gill  &  J.  (Md.) 

13.  Bamum  v.  State,  15  Ohio  717,  219,  22  Am.  Dec.  302 ;  Rollins  v.  State, 
45  Am.  Dec  601.  22  Tex.  App.  648,  3  S.  W.  769,  58 

14.  Burden  v.  State,  120  Ala.  388,  Am.  Rep.  659. 

25  So.  190,  74  A.  S.  R.  37;  People      Note:  10  L.R.A.  779. 
V.  Baker,  100  Cal.  188,  34  Pac.  649,       19.  See  supra,  par.  10. 
38  A.  S.  R.  276;  State  v.  Sherwood,       20.  State  v.  Hendry,  156  Ind.  392, 
90  la.  550,  58  N.  W.  911,  48  A.  S,  R.   59  N.  E.  1041,  54  L.R.A.  794  et  seq. 
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And  a  false  indorsement  of  a  negotiable  instrument  constitutes  a  for- 
gery where  the  person  whose  signature  is  simulated  is  apparently 
subjected  thereby  to  liability  as  an  indorser.*  As  regards  the  form 
of  expression,  the  instrument  need  not  be  free  from  doubt  as  to  its 
meaning.  Mere  obscurity  which  may  be  removed  by  interpretation 
does  not  render  an  instrument  insufficient  as  the  predicate  of  a  for- 
gery.^ But  the  crime  is  not  chargeable  of  a  writing  so  imperfect  and 
obscure  as  to  be  unintelligible  without  reference  to  extrinsic  facts, 
unless  those  facts  are  averred  and  by  the  averment  it  is  made  apparent 
that  the  writing  has  the  capacity  of  effecting  fraud.'  Nor,  it  hias  been 
declared,  can  forgery  be  committed  by  counterfeiting  another's  signa- 
ture to  an  obviously  innocuous  statement,  such  as  that  the  earth  is 
round,  or  the  like,*  or  by  counterfeiting  the  name  of  a  celebrated 
painter  and  affixing  it  to  a  picture  for  the  purpose  of  enhancing  its 
market  value.*  And  labels  and  trademarks  are  not  subjects  of  forgery 
at  common  law,  at  least  where  the  trademark  or  label  cannot  be  made 
the  basis  for  a  suit  against  the  alleged  issuer  for  deceit  or  warranty.* 
And  it  has  been  declared  that  inasmuch  as  a  will  is  essentially  ambu- 
latory during  the  lifetime  of  the  maker,  subject  to  his  revocation 
at  any  time,  and  cannot  possibly  take  effect  until  his  death,  it  is 
not  subject  to  forgery  where  the  making  of  the  instrument  occurs 
during  the  life  of  the  testator.'  Similarly,  it  has  been  held  that 
forgery  cannot  be  committed  by  a  mere  request  without  right,  which 
may  or  may  not  be  complied  with  at  the  option  of  the  person  to 
whom  it  is  addressed.®  But  by  the  overwhelming  weight  of  author- 
ity, a  false  order  or  request  for  the  delivery  of  goods  or  merchan- 
dise, with  an  express  or  implied  undertaking  on  the  part  of  the 
purported  writer  to  pay  therefor,  constitutes  forgery ;  •  and  the  same 
may  be  said  of  a  false  order  on  a  carrier  to  deliver  goods  con- 
signed to  the  purported  writer  of  the  order.*^  There  is  some  conflict, 
or  at  least  confusion,  as  to  whether  forgery  may  be  predicated  of 

1.  Saucier  v.  State,  102  Miss.  647,  Ups,  118  Mich.  699,  77  N.  W.  245,  74 
59  So.  858,  Ann.  Gas.  1915A  1044  A.  S.  R.  436;  Hickaon  v.  State,  61 
and  note.  Neb.  763,  86  N.  W.  609,  54  L.R.A. 

2.  Rollins  V.  State,  22  Tex.  App.  327;  People  v.  Rising,  207  N.  Y.  195, 
648,  3  S.  W.  759,  58  Am.  Rep.  659.  100  N.  E.  694,  Ann.  Gas.  1914C  466 

8.  Note:  24  L.R.A.  35.  and  note;  Rollins  v.  State,  22  Tex. 

4.  Burden  v.  State,  120  Ala.  388,  App.  548,  3  S.  W.  759,  58  Am.  Rep. 

25  So.  190,  74  A.  S.  R.  37.  659;  Hendricks  v.  State,  26  Tex.  App. 

6.  Note:  22  Am.  Dec.  317.  176,  9  S.  W.  555,  557,  8  A.  S.  R. 

6.  White  V.  Wagar,  185  111.  195,  57  463  and  note;  Forcy  v.  State,  60  Tex. 
N.  E.  26,  50  L.R.A.  60.  Grim.  206,  131  S.  W.  585,  32  L.R.A. 

7.  Huckaby  v.  State,  45  Tex.  Grim.  (N.S.)  327  and  note. 

677,  78  S.  W.  942,  108  A.  S.  R.  975.  Note :  Ann.  Gas.  1914G  469  et  seq. 

8.  Note:  24  L.R.A.  36.  10.  State  v.  Webster,  88  S.  G.  56, 

9.  Hale  v.  State,  1  Gold.  (Tenn.)  70  S.  E.  422,  32  L.R.A.(N.S.)  337 
107,  78  Am.  Dec.  488;  People  v.  Phil-  and  note. 
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expressions  of  opinion,  letters  of  introduction,  credentials,  etc.  The 
earlier  decisions  quite  generally  held  the  negative  of  this  proposition, 
with  some  affirmative  holdings  where  the  public  was  affected.**  The 
modern  tendency  is  to  include  such  matters  within  the  scope  of  the 
crime ;  but  it  is  generally  still  held  that  the  writing  must  be  of-  some 
apparent  legal  effect,  the  widest  departure  from  this  rule  being  a 
statute  rendering  the  opinions,  sentiments,  etc.,  of  another  subject  to 
forgery,  and  a  holding  that  a  letter  of  introduction  representing  a 
certain  person  as  the  friend,  etc.,  of  the  purported  writer  was  within 
its  purview.** 

13.  Effect  of  Invalidity^  Illegality^  or  Incompleteness  of  Genuine 
Counterpart. — Under  the  rule  that  a  charge  of  forgery  may  not  be 
predicated  upon  an  instrument  which  has  no  efficacy  to  injure,*'  an 
instrument  which  is  void  or  without  legal  efficacy  on  the  face  of  it 
and  which  is  not  shown  by  proper  averments  of  extrinsic  facts  to  be 
capable  of  affecting  the  rights  of  atnother  cannot  constitute  forgery.** 
So  it  is  held  that  if  a  statute  authorizes  an  instrument  not  known  to 
the  common  law  and  so  prescribes  its  form  as  to  render  any  other 
form  void,  forgery  cannot  be  committed  by  making  an  instrument 
in  a  form  not  provided,  even  though  it  is  so  like  the  genuine  as  to  be 
likely  to  deceive  most  persons.**  But  forgery  may  be  committed  with 
an  instrument  whose  issuance  or  transfer  is  in  violation  of  law,  where 
it  is  not  thereby  rendered  totally  void  or  if  its  capacity  for  valuable  use 
for  any  purpose  is  not  totally  destroyed ;  *♦  as  where  it  is  dated  on 
Sunday,*'  or,  as  in  the  case  of  notes  of  private  brokers,  prohibited  by 
statute  but  not  rendered  uncollectable.*^  And  an  instrument  may  con- 
stitute a  forgery  although  if  it  were  genuine  other  steps  would  have 
to  be  taken  before  it  would  be  perfected ;  *®  as  where,  in  order  to  com  ► 

11.  Notes:    22   Am.   Dec.   318 j   24       15.  Caffey  v.  State,  36  Tex.  Crim. 
L.R,A.  37.  198,  36  S.  W.  82,  61  A.  S.  R.  841. 

12.  People  V.  Abeel,  182  N.  Y.  415,       Note:  24  L.R.A.  44. 

75  N.  E.  307,  3  Ann.  Cas.  287  and       16.  Note:  24  L.R.A.  44, 

note,  1  L.R.A.(N.S.)  730  and  note.  17.  State  v.  Sherwood,  90  la.  550, 

13.  See  supra,  par.  11.  58  N.  W.  911,  48  A.  S.  R.  461.    See 

14.  State  V.  Evans,  15  Mont.  539,  generally,  Sundays  and  Holidays. 
39  Pae.  850,  48  A.  S.  R.  701,  28  L.R.A.       18.  Butler  v.  Com.,  12  Serg.  &  R. 
127;  Roode  v.  State,  5  Neb.  174,  25    (Pa.)  237,  14  Am.  Dec.  679. 

Am,    Rep.   475;    State   v.    Dunn,   23  19.  Meacher  v.  Fort,  3  Hill  L.  (S. 

Ore.  562,  32  Pac.  621,  37  A.  S.  R.  C.)    227,  30  Am.  Dec.  364;  Hale  v: 

704;  Hendricks  v.  State,  26  Tex.  App.  State,  1  Cold.    (Tenn.)    167,  78  Am. 

176,  9  S.  W.  555,  557,  8  A.  S.  R.  Dec.  488;  Johnson  v.  State,  40  Tex. 

463;   Caffey  v.  State,  36  Tex.  Crim.  Crim.  605,  51  S.  W.  382,  76  A.  S.  R. 

198,  36  S.  W.  82,  61  A.  S.  R.  841;  742;  Norton  v.  State,  129  Wis.  659, 

King  V.  State,  42  Tex.  Crim.  108,  57  109  N.  W.  531,  116  A.  S.  R.  979. 

S.  W.  840,  96  A.  S.  R.  792.  Notes:    22   Am.   Dec.   316-319;   24 

Notes:  22  Am.  Dec.  315  et  seq.;  24  L.R.A.  43. 
L.R.A.  38;  9  Ann.  Cas.  1112. 
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plete  its  legal  eflFectiveness,  it  needs  indorsement  *®  or  a  revenue  stamp,* 
^J^  where  the  name  of  a  married  man  is  forged  to  a  mortgage  of  a 
homestead  without  his  wife's  signature.*  Again,  a  forgery  may  be 
p^mmitted  by  means  of  an  instrument  which  if  genuine  would  be 
Invalid  as  against  public  policy,  at  least  where  there  is  any  uncertainty 
^  to  whether  it  would  judicially  be  declared  void  on  its  face.' 

14.  Capacity  or  Existence  of  Purported  Writer  or  Maker. — ^It  is 

^ot  essential  that  the  person  in  whose  name  the  instrument  purports 

*]L    ^^  niade  have  the  legal  capacity  to  make  it.*    Thus  the  signing  of 

}he  name  of  a  dead  person  to  an  instrument  with  intent  to  defraud 

jf   ^OTgery.*    The  name  signed  may  even  be  fictitious;*  and  it  is  a 

V^^-S^ry  to  indorse  a  fictitious  name  as  an  inducement  to  the  negotia- 

^^^^^=^      of  commercial  paper.'     In  this  connection,  however,  it  must 

^^     ^x^^membered  that  the  signature  must  be  false.®    So,  it  is  held  not 

t^     l>e  forgery  to  sign  and  deliver  a  note  in  the  name  of  a  fictitious 

^^^■^^c^.^  with  a  false  representation  that  the  firm  consists  of  the  writer 

^'^^    another  person.* 

X5.  Procurement;  Uttering. — ^It  is  not  necessary,  to  constitute  for- 
?>^iry^  that  the  accused  should  have  signed  the  instrument  in  per- 
*^^,  but  it  is  suflBcient  if  he  caused  it  to  be  signed  by  another,^*  even 

^0.  Norton  v.  State,  129  Wis.  659,       6.  Maloney  v.  State,  91  Ark.  485, 

109  N.  W.  531,  116  A.  S.  E.  979  j  121  S.  W.  728,  134  A.  S.  R.  83,  18 

Santolini  v.  State,  6  Wyo.  110,  42  Pac.   Ann.  Cas.  480  and  note ;  Lascellea  v. 

746,  71  A.  S.  R.  906.  State,  90  Ga.  347,  16  S.  E.  945,  35 

1.  State  V.  Mott,  16  Minn.  472,  10  A.  S.  R.  216;  Harmon  v.  Old  Detroit 
Am.  Rep.  152;  Thomas  v.  State,  40  Nat.  Bank,  153  Mich.  73,  116  N.  W. 
Tex.  Crim.  562,  51  S.  W.  242,  76  617, 126  A.  S.  R.  467, 17  L.R.A,(N.S.) 
A.  S.  R.  740,  46  LJIA.  454  and  note.  514;   People  v.   Campbell,  160  Mich. 

Notes :  22  Am.  Dec.  319 ;  84  A.  S.  108,  125  N.  W.  42,  136  A.  S.  R.  417, 
R.  197  et  seq.,  24  L.R.A.  44.  34  L.R.A.(N.S.)  58;  State  v.  Wheel- 
As  to  effect  of  failure  to  stamp  on  er,  20  Ore.  192,  25  Pac.  394,  23  A. 
validity  of  instrument,  see  BniLS  and  S.  R.  119,  10  L.R.A.  779;  Brewer  v. 
NOTBS,  vol.  3,  p.  923.  And  see  gen-  State,  32  Tex.  Crim.  74,  22  S.  W.  41, 
erally,  Revenue.  40  A.  S.  R.  760;  Hocker  v.  State,  34 

2.  People  V.  Baker,  100   Cal.  188,  Tex.  Crim.  359,  30  S.  W.  783,  53  A. 

34  Pac.  649,  38  A.  S.  R.  276.  S.  R.  716.     See  also  United  States  v. 

3.  People  V.  Munroe,  100  Cal.  664,   Turner,  7  Pet.  132,  8  U.  S.  (L.  ed.) 

35  Pac.  326,  38  A.  8,  R.  323,  24  L.R.A.  633. 

33.    See  generally.  Contracts,  vol.  6,       Notes:  22  Am.  Dec.  308;  24  L.RA. 

p.  707  et  seq.  45. 

4.  People  V.  Munroe,  100  Cal.  664,       7.  Note:  Ann.  Cas.  1915A  1047. 
35  Pac.  326,  38  A.  S.  R.  323,  24  L.R.A.       8.  See  supra,  par.  7. 

33;   State  v.  Eades,  68  Mo.  150,  30  9.  Com.     v.     Baldwin,     11     Gray 

Am.  Rep.  780;  Brewer  v.   State,  32  (Mass.)   197,  71  Am.  Dec.  703. 

Tex.  Crim.  74,  22  S.  W.  41,  40  A.  S.  10.  Gregory  v.   State,  26  Ohio  St. 

R.  760.  510,  20  Am.  Rep.  774;  Peel  v.  State. 

5.  Billings  v.  State,  107  Ind.  54,  6  35  Tex.  Crim.  308,  33  S.  W.  541,  60 
N.  E.  914,  7  N.  E.  763,  57  Am.  Rep.  A.  S.  R.  49. 

77;   Brewer  v.   State,  32  Tex.   Crim.       Note:  10  L.R.A.  779, 
74,  22  S.  W.  41,  40  A.  S.  R.  760. 
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.  though  the  latter  was  entirely  innocent  of  criminal  knowledge  or 
intent.*^  And  the  same  has  been  held  of  the  crime  of  uttering.**  It 
has  also  been  held  that  delivery  of  the  forged  instrument  to  an  inno- 
cent agent  of  the  accused  does  not  constitute  an  uttering  of  the  same,*' 
and,  on  this  principle,  that  the  mere  act  of  mailing  the  forged  instru- 
ment to  the  person  to  be  defrauded  does  not  constitute  an  uttering, 
that  offense  not  being  completed  until  the  instrument  has  been  received 
by  the  person  to  whom  it  is  sent.**  But  the  true  rule  seems  to  be 
that  the  mere  offer  of  the  false  instrument  with  fraudulent  intent 
constitutes  an  uttering  or  publishing ;  the  essence  of  the  offense  being, 
as  in  the  case  of  forgery,  the  fraudulent  intent  regardless  of  its  suc- 
cessful consummation.**  So  the  offense  of  uttering  the  forged  deed 
or  mortgage  may  be  committed  by  having  the  same  recorded.**  Utter- 
ing is  an  offense  at  common  law.*'  It  was  originally  distinct  from 
forgery,  but  the  two  have  been  more  or  less  assimilated  in  some 
jurisdictions.*®  It  is  most  commonly  committed  by  falsely  represent- 
ing as  genuine  an  instrument  which  purports  to  create  or  rec<3gnize 
a  financial  obligation,  in  an  effort  to  obtain  money  or  other  property 
directly  thereon,  but  may  be  committed  by  other  means,  as  by  a 
receipt.**  The  fact  that  the  offense  was  committed  at  the  solicitation 
of  agents  seeking  to  expose  the  defendant  constitutes  no  defense.'* 

III.  Prosecution 

16.  Federal  and  State  Jurisdiction;  Conflict  of  Laws. — ^The  courts 
of  the  states  and  territories  may  punish  the  forgery  of  treasury  notes 
of  the  United  States,  although  Congress  has  passed  an  act  for  the 
punishment  of  such  offenses.*  The  passing  of  counterfeited  notes 
of  any  institution  to  the  people  of  any  state  is  an  injury  which  they 
certainly  possess  the  right  of  preventing,  and  if  the  same  act  becomes 
hurtful  also  to  the  interest  of  the  United  States  it  must  likewise  have 
the  power  of  prevention.    The  two  rights  may  exist  independently  of 

11.  Gregory  v.  State,  26  Ohio  St.       Notes:  119  A.  S.  R.  319;  8  L.R.A. 
510,  20  Am.  Rep.  774.  (N.S.)   1180. 

Note:  41  L.R.A.  652  et  seq.  17.  Com.   v.    Searle,   2   Bin.    (Pa.) 

12.  Note:  41  L.R.A.  652.  332,  4  Am.  Dec.  446. 

13.  Note:    8    L.R.A.(N.S.)    1178.  18.  See  supra,  par.  3;  infra,  par. 

14.  Note:  8  L.R.A.(N.S.)   1179.  22,  24. 

16.  State  v.  Sherwood,  90  la.  650,  19.  Note:   8  L.R.A. (N.S.)    1177  et 

68  N.  W.  911,  48  A.  S.  R.  461 ;  State  seq. 

V.  Weaver,  149  la.  403, 128  N.  W.  559,  20.  Note :  25  L.R.A.  345.  See  gen- 
Ann.  Cas.  1912C  1137,  31  L.R.A.  (N.S.)  erally,  Criminal  Law,  vol.  8,  p.  126 
1046;   Com.  v.   Searle,  2  Bin.    (Pa.)  et  seq. 

332,  4  Am*  Dec.  446.    See  also  supra,  1.  Territory  v.  Ross,  1  Mart.  0.  S. 

par.  5.  (La.)  146,  5  Am.  Dec.  705;  State  v. 

16.  People  V.  Baker,  100  Cal.  188,  Tutt,  2  Dailey  L.  (S.  C.)  44,  21  Am. 

34  Pac;  649,  38  A.  S.  R.  276.  Dec.  508. 
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each  other,  and  the  exercise  of  it  on  one  part  cannot  prevent  it  on  the 
other.*  So,  where  the  officers  of  a  national  bank  forge  a  note  and 
enter  it  on  the  books  of  the  bank  as  assets,  with  intent  to  mislead  and 
deceive  the  bank  examiner,  the  state  court  has  jurisdiction  to  try  and 
punish  the  makers  for  the  forgery,  though  the  federal  courts  have 
exclusive  jurisdiction  to  punish  them  for  making  the  false  entries. 
The  forgery  and  false  entries  are  distinct  crimes.'  As  between  two 
states,  it  is  held  that  forgery  is  deemed  to  have  been  committed  at 
the  place  where  the  false  instrument  is  uttered,  and  hence  if  the 
uttering  is  committed  in  one. state  it  is  no  defense  to  an  indictment 
in  the  proper  county  therein  to  show  that  the  accused  was  never  in 
the  state.*  So  it  has  been  held  that  where  a  conspiracy  to  forge 
titles  to  land  within  the  state  is  formed  therein,  and  one  or  more 
overt  acts  are  there  committed,  but  the  actual  forgery  is  committea 
in  another  state  by  an  agent  or  co-conspirator,  the  courts  of  the  state 
first  named  have  jurisdiction  of  the  offense.* 

17.  Venue. — To  sustain  a  conviction  of  the  crime  of  forgery,  as  in 
other  crimes,  it  should  appear  that  it  was  committed  in  the  county 
where  the  offense  is  laid ;  •  but  according  to  the  weight  of  authority 
proof  of  this  fact  is  sufficiently  made  out  to  entitle  the  state  to  go  to 
the  jury,  if  nothing  further  appears  than  that  the  person  charged 
with  the  offense  is  shown  to  have  uttered  the  forged  instrument  in 
the  county  where  the  indictment  is  found.'  In  other  words,  proof 
that  the  forged  instrument  was  uttered  by  the  forger  in  the  county 
where  the  indictment  was  found,  if  unanswered,  is  sufficient  to  sustain 
the  verdict  of  a  jury  that  the  crime  was  there  committed.®  So,  deposit- 
ing a  forged  instrument  in  the  mq|il  directed  to  another  county  makes 
the  county  where  the  instrument  was  received,  and  not  the  county  in 
which  it  was  mailed  the  place  of  offense  of  uttering  it,  if  such 
offense  is  committed.*  A  statute  making  a  crime  committed  partly 
in  each  of  two  counties  punishable  in  either  does  not  apply  to  the 
uttering  of  a  forged  instrument  by  mailing  it  from  one  county  to 

2.  Cross  V.  North  Carolina,  132  U.  655,  38  Am.  Rep.  654. 
S.  131,  10  S.  Ct.  47,  33  U.  S.  (L.  ed.)       Note:  44  A.  S.  R.  83. 

287;  Territory  v.  Ross,  1  Mart.  0.  S.  6.  State  v.  Forbes,  76  N.  H.  306, 

(La.)  146,  5  Am.  Dec.  705.    See  gen-  73  Atl.  929,  Ann.   Cas.  1912A   302; 

eraUy,  Criminal  Law,  vol.  8,  p.  98.  State  v.  Jones,  9  N.  J.  L.  357,  17  Am. 

3.  State  V.  Cross,  101  N.  C.  770,  7  Dec.  483.  See  generally,  Criminal 
S.  E.  715,  9  A.  S.  R.  53,  affirmed,  132  Law,  vol.  8,  p.  98  et  seq.  See  also 
U.  S.  131,  10  S.  Ct.  47,  33  U.  S.  (L.  Venue. 

ed.)  287.  7.  State  v.  Forbes,  75  N.  H.  306, 

4.  Note:  44  A.  S.  R.  83.  See  gen-  73  Atl.  929,  Ann.  Cas.  1912A  302  and 
erally,  Criminal  Law,  vol.  8,  p.  101.  note. 

See   infra,   par.   17,  as  to  venue   as  8.  State  v.  Forbes,  75  N.  H.  306, 

dependent  on   place   of  forgery   and  73  Atl.  929,  Ann.  Cas.  1912A  302. 

place  of  uttering.  9.  State  v.  Hudson,  13  Mont.  112, 

5.  Ex  parte  Rogers,  10  Tex.  App.  32  Pac.  413,  19  L.R.A.  775  and  note. 

153 


§  18  .  FORGERY  12  R.  C.  L. 

another,  as  no  part  of  the  offense  is  committed  in  the  former.^®  But 
under  a  statute  providing  that  "the  ofifense  of  forgery  may  be  prose- 
cuted in  any  county  where  the  written  instrument  was  forged,  or 
where  the  same  was  used  or  passed,  or  attempted  to  be  used  or  passed," 
the  forger  may  be  prosecuted  in  the  county  where  the  forged  instru- 
ment was  passed,  although  it  purported  to  be  executed  in  another 
county.  In  such  case,  although  the  indictment  alleges  that  the 
instrument  was  made  in  the  county  where  it  was  passed,  it  is  not 
necessary  for  the  prosecution  to  prove  such  allegation  as  a  prerequisite 
to  conviction.**  Where  the  offense  is  committed  in  a  county  before 
its  division  it  is  indictable  in  the  new  county  embracing  that  portion 
of  the  old  one  in  which  such  offense  was  committed.** 

18.  Form  of  Indictment  Generally. — An  indictment  for  forgery  is 
sufficient  if  it  charges  the  offense  witii  such  a  degree  of  certainty  as  to 
enable  the  court  to  pronounce  a  proper  judgment  in  case  of  con- 
viction.** It  is  important  that  one  charged  with  crime  should  know 
fully  what  it  is  he  must  defend  against.  There  should  be  such 
exactness  in  the  facts  charged  constituting  the  offense  that  the  acquit- 
tal or  conviction  can  be  pleaded  in  a  subsequent  prosecution  for  the 
same  offense.  If  this  knowledge  is  given,  and  this  protection  secured, 
there  is  little  room  for  injury,  mistake,  or  surprise ;  **  and  generally 
it  is  considered  sufficient  if  the  offense  is  charged  in  ordinary  lan- 
guage, in  such  manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended.**  So,  if  the  instrument  as  set  out  in 
the  indictment  is  an  evidence  of  debt,  it  is  a  matter  of  little  concern 
as  to  what  it  may  be  called.**  Ordinarily  a  charge  in  an  indictment 
may  be  made  in  the  words  of  the  statute,  without  a  particular  state- 
ment of  facts  and  circumstances,  when,  by  using  those  words,  the 
act  in  which  an  offense  consists  is  fully,  directly,  and  expressly  alleged, 
without  any  uncertainty  or  ambiguity.  This  rule  is  particularly 
applicable  to  the  charge  of  forgery,  where  it  is  not  necessary  to  set 
out  in  what  particular  act  the  forgery  consisted,  inasmuch  as  the  word 
"forge"  or  "forged"  includes,  in  and  of  itself,  a  statement  of  the  par- 

10.  State  v.  Hudson,  13  Mont.  112,   Gas.  324;  State  v.  Johnson,  26  la.  407, 
32  Pac.  413,  19  L.R.A.  775.  96  Am.  Dec.  158.     See  generally,  In- 

11.  Hocker  v.  State,  34  Tex.  Crim.  dictments  and  Informations. 

359,  30  S.  W.  783,  53  A.  S.  R.  716.  15.  Cross  v.  People,  47  111.  152,  95 
See  generally,  Criminal  Law,  vol.  8,  Am.  Dec.  474;  State  v.  Johnson,  26 
p.  99.  la.  407,  96  Am.  Dec.  158;   State  v. 

12.  State  V.  Jones,  9  N.  J.  L.  357,  Jackson,  221  Mo.  478,  120  S.  W.  66, 
17  Am.  Dec.  483.    See  also  Criminal  133  A.  S.  R.  477. 

Law,  vol.  8,  p.  101.  16.  State  v.  Jackson,  221  Mo.  478, 

13.  Luttrell  v.  State,  85  Tenn.  232,  120    S.   W.   66,   133   A.    S.   R.   477; 
1  S.  W.  886,  4  A.  S.  R.  760.  State  v.  Morton,  27  Vt.  310,  65  Am. 

14.  Meldrum  v.  United  States,  151  Dec.  201. 
Fed.  177,  80  C.  C.  A.  545,  10  Ann. 
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ticular  acts  which  constitute  this  particular  offense.^^  Hence,  while 
it  is  necessary  to  aver  the  fraudulent  intent/^  it  is  not  necessary  to 
set  out  the  facts  showing  it  further  than  is  included  in  the  words 
did  feloniously  forge"  the  instrument  named.**  So  the  words 
passed,  uttered,  and  published"  have  been  held  to  constitute  a  state- 
ment of  fact  as  distinguished  from  a  conclusion  of  law.*®  Where 
there  is  no  similarity  of  names,  it  is  not  necessary  to  allege  that  the 
forged  instrument  purports  to  be  the  act  of  another  than  the  accused.* 
Explanatory  averments  may  be  inserted  as  to  the  name  forged,  and 
this  simply  casts  upon  the  state  the  burden  of  proving  them.*  The 
indictment  need  not  allege  that  the  offense  was  feloniously  committed ; 
at  least  not  unless  drawn  under  a  statute  declaring  it  to  be  a  felony.^ 
Where  a  statute  creates  or  expressly  prohibits  an  offense  and  inflicts 
a  punishment,  the  statutory  punishment  cannot  be  inflicted  unless 
the  indictment  concludes  contra  formam  statuti;  but  it  is  otherwise 
where  the  statute  inflicts  only  a  punishment  for  that  which  was  an 
offense  before.* 

19.  Allegations  Respecting  Person  Intended  to  Be  Defrauded. — 
It  is  well  settled  that  in  the  absence  of  statute  to  the  contrary  it  is 
necessary,  in  an  indictment  for  forgery  or  uttering  a  forged  instru- 
ment, to  allege  the  name  of  the  particular  person  intended  to  be 
defrauded  by  the  forgery  or  uttering.*  But  in  most  jurisdictions  stat- 
utes have  been  enacted  under  which  it  is  necessary  to  allege,  in  an 
indictment  for  forgery  or  uttering  a  forged  instrument,  only  a  general 
intent  to  defraud,  without  naming  the  particular  person  intended  to 
be  defrauded.*    And  as  the  consummation  of  the  fraudulent  intent 

17.  State  V.  Greenwood,  76  Minn.  3.  State  v.  Murphy,  17  R.  I.  698, 
211,  78  N.  W.  1042,  1117,  77  A.  S.  24  Atl.  473,  16  L.R.A.  550. 

R.  632;  State  v.  Floyd,  5  Strob.  L.  4.  Com.  v.  Searle,  2  Bin.  (Pa.)  332, 

(S.  C.)  58,  53  Am.  Dec.  689.  4  Am.  Dec.  446. 

18.  State  V.  Warren,  109  Mo.  430,  6.  Goodson  v.  State,  29  Fla.  511, 
19  S.  W.  191,  32  A.  S.  R.  681;  Bar-  10  So.  738,  30  A.  S.  R.  135;  State  v. 
num  V.  State,  15  Ohio  717,  45  Am.  Dec.  Weaver,  149  la.  403,  128  N.  W.  559, 
601.  Ann.  Cas.  1912C  1137  and  note,  31 

19.  Snow  V.  State,  85  Ark.  203,  107  L.R.A.(N.S.)  1046  and  note;  Com.  v. 
S.  W.  980,  122  A.  S.  R.  23;  State  v.  Spilman,  124  Mass.  327,  26  Am.  Rep. 
Williams,  139  Ind.  43.  38  N.  E.  339,  668;  State  v.  Murphy,  17  R.  I.  698, 
47  A.  S.  R.  255;  Haskins  v.  Ralston,  24  Atl.  473,  16  L.R.A.»550;  State  v. 
69  Mich.  63,  37  N.  W.  45,  13  A,  S.  R.  Jones,  1  McMul.  L.  (S.  C.)  236,  36 
376;  State  V.Greenwood,  76  Minn.  211,  Am.  Dec.  257. 

78  N.  W.  1042,  1117,  77  A.   S.  R.       6.  Snow  v.  State,  85  Ark.  203,  107 

632;  State  v.  Floyd,  5  Strob.  L,  (S.  S.  W.  980,  122  A.  S.  R.  23;  State 

C.)  58,  53  Am.  Dec.  689.  v.  Cross,  101  N.  C.  770,  7  S.  E.  715, 

20.  Note :  94  Am.  Dec.  254.  9  A.  S.  R.  53,  affirmed  132  U.  S.  131, 

1.  Huckaby  v.  State,  45  Tex.  Crim.  10  S.  Ct.  47,  33  U.  S.  (L.  ed.)  287; 
577,  78  S.  W.  942,  108  A.  S.  R.  975.  Howard  v.  State,  37  Tex.  Crim.  494. . 

2.  Allen  v.  State,  44  Tex.  Crim.  63,  36  S.  W.  475,  66  A.  S.  R.  812;  State 
eS  8.  W.  286,  100  A.  S.  R.  839.  v.  Phelps,  11  Vt.  116,  34  Am.  Dec. 
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is  not  an  element  of  the  offense  of  forgery,'  it  is  not  necessary  to 
allege  that  the  person  whose  name  was  forged  was  actually  defrauded 
thereby.®  Nor,  in  an  indictment  for  uttering,  is  it  necessary  to  allege 
that  the  instrument  was  actually  passed.*  There  is  a  sharp  conflict 
as  to  whether  the  name  of  the  person  to  whom  the  paper  was  offered 
or  passed  must  be  alleged.  On  the  one  hand  it  is  squarely  held  that 
such  an  allegation  is  necessary,  or  else  an  averment  of  lack  of  knowl- 
edge in  the  premises ;  **  while,  on  the  other  hand,  it  is  held  with 
equal  positiveness  that  this  allegation  is  not  necessary.*^  The  latter 
holding,  while  unquestionably  representing  the  majority  rule,  is 
largely  influenced  by  the  statutes  dispensing  with  the  necessity  of 
alleging  the  name  of  the  person  "intended  to  be  defrauded,"  this 
phrase  being  construed  to  apply  to  the  person  to  whom  the  paper 
is  offered  or  passed  as  well  as  to  the  person  whose  name  is  forged.** 
In  an  indictment  for  forgery  of  a  partnership  name,  it  is  not  neces- 
sary to  set  out  the  names  of  the  individual  members  of  the  firm  or 
partnership.  Neither  is  it  essential  to  aver  an  intent  to  defraud  all 
of  the  partners  in  the  firm  by  name.** 

20.  Averments  as  to  EfBcacy  and  Effect  of  Instrument — To  consti- 
tute the  offense  of  forgery  at  common  law,  the  paper,  writing  or 
instrument  forged  must  be  executed  with  a  fraudulent  intent,  and  be 
such  as  may  prejudice,  or  as  would  or  might,  if  genuine,  operate  to 
create  a  liability  of  another  person.  The  false  instrument  must  be 
such  as  does  or  may  tend  to  prejudice  the  right  of  another.**  Hence, 
with  little  if  any  conflict,  it  has  been  held  from  the  outset  that  the 
indictment  must  show  that  the  instrument  in  question  could  have 
been  made  available  to  work  the  intended  fraud  or  injury.**    If  the 

672 ;  State  v.  Tingler,  32  W.  Va.  546,  12.  State  v.   Weaver,  149  la.  403, 

9  S.  E.  935,  25  A.  S.  R.  830 ;  Santo-  128  N.  W.  559,  Ann.  Cas.  1912C  1137 
Uni  V.  State,  6  Wyo.  110,  42  Pac.  746,  and  note,  31  L.R.A.(N.S.)  1046  and 
71  A.  S,  R.  906.  note;  Com.  v.  Butterick,  100  Mass.  1, 

Note:  Ann.  Cas.  1912C  1143.  97  Am.  Dec.  65;  State  v.  Warren,  109 

7.  See  supra,  par.  5.  Mo.  430,  19  S.  W.  191,  32  A.  S.  R. 

8.  State  V.  Washington,  1  Bay  (S.  681;  People  v.  Dolan,  186  N.  Y.  4, 
C.)  120,  1  Am.  Dec.  601;  State  v.  78  N.  E.  569,  116  A.  S.  R.  521,  9 
Jones,  9  N.  J.  L.  357,  17  Am.  Dec.  Ann.  Cas.  453;  State  v.  Tingler,  32 
483.  W.  Va.  546,  9  S.  E.  935,  25  A.  S.  R. 

9.  State  V.  Weaver,  149  la.  403,  128  830. 

N.  W.  559,  Ann.  Cas.  1912C  1137,  31  13.  Howard  v.  State,  37  Tex.  Crim. 

L.R.A.(N.S.)   1046.     See  supra,  par.  494,  36  S.  W.  475,  66  A.  S.  R.  812. 

3,  15,  as  to  elements  of  uttering.  14.  See  supra,  par.  5,  and  par.  11 

10.  Goodson  v.  State,  29  Fla.  511,  et  seq. 

10  So.  738,  30  A.  S.  R.  135;  State  15.  State  v.  Jackson,  221  Mo.  478, 
V.  Murphy,  17  R.  I.  698,  24  Atl.  473,  120  S.  W.  66,  133  A.  S.  R.  477;  State 
16  L.R.A.  550.  V.  Evans,  15  Mont.  539,  39  Pac.  850, 

11.  State  V.  Weaver,  149  la.  403,  48  A.  S.  R.  701,  28  L.R.A.  127;  Caffey 
128  N.  W.  559,  Ann.  Cas.  1912C  1137,  v.  State,  36  Tex.  Crim.  198,  36  S.  W. 
31  L.R.A.(N.S.)  1046.  82,  61  A.  S.  R.  841. 
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inigtrument  on  its  face  shows  its  legal  efficacy  there  is  no  necessity 
for  an  allegation  of  any  extrinsic  matter  to  give  the  instrument  alleged 
to  have  been  forged  any  force  and  eflFect  beyond  what  appears  on  its 
face;  *•  but  if  not,  the  extrinsic  facts  in  view  of  which  it  is  claimed 
that  the  instrument  was  available  for  the  fraudulent  purpose  alleged 
in  the  indictment,  must  be  averred.*'  If  the  indictment  merely  sets 
out  an  instrument  which  is  a  nullity  on  its  face,  without  any  aver- 
ment showing  how  it  could  have  been  made  to  act  injuriously  or 
fraudulently,  by  reason  of  matter  aliunde,  no  case  ig  made.*®  The 
same  is  true  when  the  instrument  is  imperfect  and  incomplete,  and 
its  real  meaning  and  terms  are  not  intelligible  from  its  words  and 
figures,  but  are  to  be  derived  from  extrinsic  facts,  and  its  capacity 
to  injure  is  dependent  on-  such  facts.*' 

21.  Setting  Out  Instrument. — ^That  every  indictment  for  forgery 
or  other  crime,  the  essence  of  which  consists  in  the  publication  or 
fabrication  of  a  written  instrument,  must,  on  its  face,  profess  to  set 
out  the  instrument  according  to  its  tenor,  except  where  the  instru- 
ment is  in  the  possession  of  the  accused,  destroyed,  or  for  some  other 
reason  not  accessible  to  the  grand  jury,  in  which  case  the  excuse  for 
not  setting  it  out  must  be  distinctly  averred,  is  a  rule  of  criminal 
pleading  sustained  by  textbooks  and  decided  cases  almost  without 
exception.  The  word  ^*tenor"  imports  an  exact  copy — that  the  instru- 
ment is  set  forth  in  the  very  words  and  figures.*®  It  is  sufficient,  how- 
ever, if  the  indictment  uses  any  form  of  expression  indicating  that 
the  copy  set  forth  is  exact,  as,  "in  the  words  and  figures  following," 

16.  State  V.  Jackson,  221  Mo.  478,  39  Pac.  850,  48  A.  S.  R.  701,  28 
120  S.  W.  66,  133  A.  S.  R.  477;  State  L.R.A.  127. 

V.  Evans,  15  Mont.  539,  39  Pac.  850,  19.  Rembert  v.  State,  53  Ala.  467, 

48  A.  S.  R.  701,  28  L.R.A.  127;  State  25  Am.  Rep.  639;  King  v.  State,  27 

V.  Weaver,  94  N.  C.  836,  56  Am.  Rep.  Tex.  App.  567,  11  S.  W.  525,  11  A. 

647;  Gordon  v.  Com.,  100  Va.  825,  41  S.  R.  203. 

S.  E.  746,  57  L.R.A.  744.  20.  Cross  v.  People,  47  111.  152,  95 

17.  Rembert  v.  State,  53  Ala.  467,  Am.  Dec.  474;  People  v.  Tilden,  242 
25  Am.  Rep.  639;  State  v.  Evans,  15  lU.  536,  90  N.  E.  218,  134  A.  S.  R. 
Mont  539,  39  Pac.  850,  48  A.  S.  R.  341,  17  Ann.  Cas.  496  and  note,  31 
701,  28  L.R.A.  127;  State  v.  Weaver,  L.R.A.(N.S.)  215  and  note;  State  v. 
94  N.  C.  836,  65  Am.  Rep.  647;  Hen-  McNaspy,  58  Kan.  691,  50  Pac.  895, 
dricks  v.  State,  26  Tex.  App.  176,  9  38  L.R.A.  756;  Com.  v.  Bailey,  1  Mass. 
S.  W.  555,  557,  8  A.  S.  R.  463;  Allen  62,  2  Am.  Dec.  3  and  note;  State  v. 
V.  State,  44  Tex.  Crim.  63,  68  S.  W.  Potts,  9  N.  J.  L.  26, 17  Am.  Dec.  449 ; 
286,  100  A.  S.  R.  839;  Huckaby  v.  State  v.  Street,  1  N.  C.  186,  1  Am. 
State,  45  Tex.  Crim.  577,  78  S.  W.  Dec.  589;  Luttrell  v.  State,  85  Tenn. 
©42,108  A.  S.R.  976;  Gordon  V.  Com.,  232,  1  S.  W.  886,  4  A.  S.  R.  760; 
100  Va.  825,  41  S.  E.  746,  57  L.R.A.  Robinson  v.  State,  35  Tex.  Crim.  54, 
744.  43  S.  W.  526,  60  A.  S.  R.  20;  Howard 

Notes:  22  Am.  Dec.  314;  31  L.R.A.  v.  State,  37  Tex.  Crim.  494,  36  S.  W. 
(N.S.)  216.  475,  66  A.  S.  R.  812;  State  v.  Parker, 

18.  State  V.  Evans,  15  Mont.  539,  1  D.  Chip.  (Vt.)  298,  6  Am.  Dec.  735. 
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"as  follows,"  "that  is  to  say."  *  In  prosecutions  for  forgery  com- 
mitted by  the  insertion  in  an  instrument  of  additional  words  materially 
changing  its  terms,  the  indictment  or  information  should  set  forth 
a  copy  of  the  instrument,  so  as  to  show  the  interpolated  words  and 
their  materiality.*  In  a  number  of  jurisdictions  statutes  have  been 
enacted  which  materially  change  the  common  law  rule  requiring  that 
in  an  indictment  for  forgery  the  forged  instrument  must  be  set  out 
in  haec  verba.  Under  the  statutes  of  some  jurisdictions  it  is  held 
sufficient  to  state  the  purport  of  the  forged  instrument,  it  not  being 
necessary  to  set  out  the  writing  according  to  its  tenor.'  Under  tlie 
statutes  of  other  jurisdictions  it  is  held  that  it  is  sufficient  to  describe 
the  instrument  alleged  to  have  been  forged  in  such  manner  as  would 
sustain  an  indictment  for  stealing  the  instrument,  supposing  it  to  be 
the  subject  of  larceny.*  It  is  not  necessary  to  set  out  marks,  orna- 
ments, or  marginal  figures  which  form  no  part  of  the  contract,  as 
they  are  no. part  of  the  forged  instrument.*  Nor  is  it  necessary  to 
state  any  other  matter  written  on  the  same  constituting  no  part  of  the 
instrument  itself  and  not  entering  into  it  as  an  essential  description 
of  the  instrument.*  An  indorsement  on  a  bill  or  note  is  deemed  to 
be  no  part  of  the  instrument,  and  need  not  be  set  out  in  an  indictment 
alleging  a  forgery  thereof.'  Similarly,  a  revenue  stamp  forms  no 
part  of  an  instrument  which  is  the  subject  of  forgery,  and  it  is  entirely 
unnecess£iry  to  set  it  out  or  describe  it  in  the  indictment.  An  omission 
to  allege  its  presence  on  the  instrument  constitutes  no  ground  for 
variance  between  allegation  and  proof.^  An  indictment  for  forging 
a  lost  or  destroyed  instrument,  or  an  instrument  in  the  possession  of 
the  accused,  is  sufficient  if  it  describes  the  instrument  in  general 
terms,  and  sets  forth  the  excuse  for  not  setting  out  a  copy,  or  describ- 
ing the  instrument  more  particularly.*  Where  the  forged  instrument 
is  in  a  foreign  language  and  is  set  out  in  the  indictment,  an  English 

1.  People  V.   Tilden,  242  111.  536,  Com.,  7  Grat.  (Va,)  651,  56  Am.  Dec. 
90  N.  E.  218,  134  A.  S.  R.  341,  17  123. 

Ann.  Cas.  496,  31  L.R.A.(N.S.)  215.  7.  Com.  v.  Spilman,  124  Mass.  327, 

Notes:    31    L.R.A.(N.S.)    219;    17  26  Am.  Rep.  668;  Hess  v.  State,  5 

Ann.  Cas.  501.  Ohio  5,  22  Am.  Dee.  767;   State  v. 

2.  State  V.  McNaspy,  58  Kan.  691,  Tutt,  2  Bailey  L.  (S.  C.)  44,  21  Am. 
50  Pac.  895,  38  L.R.A.  756.  Dec.  508;  Beer  v.  State,  42  Tex.  Crim. 

3.  State  V.  Clinton,  67  Mo.  380,  29  505,  60  S.  W.  962,  96  A.  S.  R.  810; 
Am.  Rep.  506.  Santolini  v.   State,   6   Wyo.   110,  42 

Note:  17  Ann.  Cas.  502.  Pac.  746,  71  A.  S.  R.  906;  Perkins 

4.  Note:   17   Ann.   Cas.  503.     See  v.  Com.,  7  Grat.  (Va.)  651,  56  Am. 
Larceny.  Dec.  123. 

5.  Com.  V.  Bailey,  1  Mass.   62,  2      Note:  31  L.R.A.(N.S.)  217. 

Am.  Dec.  3.  8.  Beer  v.  State,  42  Tex.  Crim.  505, 

Note:  17  Ann.  Cas.  500.  60  S.  W.  962,  96  A.  S.  R.  810.    See 

6.  Haupt  V.  State,  108  Ga.  53,  34  supra,  par.  13. 

S.  E.  313,  75  A.  S.  R.  19;  Perkins  v.       9.  State  v.  Potts,  9  N.  J.  L.  26,  17 
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translation  must  also  be  given ;  *®  but  no  translation  of  a  forged  sig- 
nature is  necessary  where  the  instrument  is  in  English  and  the  name, 
though  signed  in  its  foreign  form  and  in  foreign  characters,  is  prac- 
tically identical  in  all  respects  with  the  English  form.^* 

22.  Joinder  of  Charges;  Duplicity. — The  propriety  of  joining 
charges  of  forgery  and  of  uttering  depends,  of  course,  upon  the 
extent  to  w^hich  the  two  crimes  are  regarded  as  identical.^*  On  the 
one  hand  it  is  held  that  they  cannot  be  joined  in  the  same  count  or 
even  in  the  same  indictment;  ^*  and  on  the  other,  that  an  information 
in  two  counts,  one  charging  forgery  in  the  making  of  an  instrument, 
and  the  other  forgery  in  uttering  it,  is  not  subject  to  demurrer  on 
the  ground  that  it  charges  two  offenses.^^  So  it  has  been  declared 
that  when  each  of  the  acts  charged  is  connected  with  the  same  instru- 
ment, an  indictment,  alleging  the  same  in  separate  counts,  the  first 
by  falsely  making  and  forging,  the  second  by  falsely  uttering  and 
publishing,  is  not  subject  to  demurrer  for  duplicity;  that  only  one 
offense  is  charged,  to  wit,  the  crime  of  forging  as  to  one  and  the 
same  instrument  The  reasoning  ib  that  where  the  statute  declares 
an  act  unlawful  when  perpetrated  in  any  one  or  all  of  several  modes^ 
an  indictment  may  charge  the  act  in  separate  counts,  basing  each 
count  upon  the  different  modes  specified;  and  it  is  held  that  the 
indictment  may  contain,  in  one  count,  an  enumeration  of  all  the 
different  modes  or  means  by  which  the  orime  may  be  committed.** 
And  having  possession  at  one  time  of  several  forged  bank  notes  on 
different  banks,  with  intent  to  use  them  to  defraud  anyone  who  would 
take  them,  constitutes  a  single  offense ;  and  the  same  is  held  of  utter- 
ing several  forged  checks  of  different  persons  at  the  same  time.** 
Again,  indictment  is  not  open  to  objection  of  duplicity,  in  alleging 
that  the  .defendant  forged,  and  caused  to  be  forged,  and  aided  in 
forging;  for  these  acts  are  not  only  the  same  offense,  under  the  stat- 
ute, but  are  in  legal  contemplation  the  same  act.*'  And  there  is  no 
duplicity  in  an  indictment  for  forgery  by  reason  of  an  allegation  that 
defendant  had  in  his  custody  a  false,  forged,  and  counterfeit  order^ 

Am.  Dec.  449;  People  v.  Kingsley,  2  Fed.  214,  81  C.  C.  A.  194,  10  Ann. 

Cow.  (N.  Y.)  622,  14  Am.  Dec.  620;  Cas.  509,  9  LJl.A.(N.S.)  1043;  State 

State  v.  Peterson,  129  N.  C.  566,  40  v.  Mitten,  37  Mont.  366,  96  Pac.  926^ 

S.  E.  9,  85  A.  S.  R.  756.  127  A.  S.  R.  732. 

Notes:    31    L.R.A.(N.S.)    216;    17  Note:  1  Ann.  Cas.  308. 

Ann.  Cas.  501.  15.  State  v.  Mitten,  37  Mont.  366, 

10.  Note:  17  Ann.  Cas.  502.  96  Pac.  926,  127  A.  S.  R.  732;  State 

11.  Duffin  V.  People,  107  lU.  113,  47  v.  Murphy,  17  R.  I.  698,  24  Atl.  473, 
Am.  Rep.  431.  16  L.R.A.  550. 

12.  See  supra,  par.  3;  infra,  par.  24.  16.  Note:  41  Am.  Rep.  476. 

13.  Notes:  1  Ann.  Cas. ^8;  21  Ann.  17.  State  v.  Morton,  27  Vt.  310,  65 
Cas.  237  et  seq.  Am.  Dec.  201. 

14.  United  States  v.  Carpenter,  151 

159 


§  23  FORGERY  12  R.  C.  L. 

and  did  feloniously  utter  and  publish  the  same  as  true  knowing  it  to 
be  forged.*®  Likewise,  an  indictment  or  information  for  forgery 
which  alleges  that  after  raising  a  check  the  defendant  forged  certain 
indorsements  thereon  with  intent  to  defraud  a  named  corporation, 
does  not  charge  more  than  one  offense^  and  is  not  objectionable  on 
that  ground.*'  Under  an  indictment  in  two  counts  charging  the 
accused  with  forgery,  one  by  making  the  forged  instrument  and  the 
other  by  altering  it  after  it  had  been  made,  the  court  may  withdraw 
from  the  jury  all  consideration  of  the  first  count  and  proceed  upon 
the  second  in  the  same  manner  as  if  it  had  been  the  only  count  in 
the  information  when  filed.^® 

23.  IssueSy  Proof  and  Variance;  Amendment. — On  a  prosecution 
for  forgery  the  intent  to  defraud  must  be  proved  as  well  as  averred.* 
Yet  the  intent  is  a  matter  of  inference,  which  naturally  follows  and 
springs  out  of  the  facts.  No  other  than  a  fraudulent  intent  can  be 
inferred  when  a  man  makes  or  passes  a  false  deed  as  and  for  a  true 
one."  A  variance  in  substance  between  the  allegations  of  the  indict- 
ment and  the  proof  tendered  in  support  thereof  is  fatal.*  But  a 
slight  variance  between  the  instrument  set  out  in  the  indictment  and 
that  tendered  in  evidence  is  of  no  consequence.*  So,  as  a  rule,  dif- 
ferences consisting  of  abbreviations,  misspelling,  and  improper  use 
of  numerals  are  immaterial.*  Nor  is  an  indictment  charging  the 
forgery  of  a  certain  instrument  in  writing,  and  setting  out  a  copy, 
objectionable  because  the  paper  introduced  in  evidence  is  partly  in 
writing  and  partly  print^ ;  •  nor  is  it  a  fatal  variance  where  a  mort- 
gage alleged  to  have  been  forged  does  not,  as  set  out  in  the  indictment, 
contain  a  copy  of  the  certificate  of  acknowledgment  affixed  thereto," 
or  where  the  names  charged  and  proved  come  within  the  rule  of 
idem  sonans,®  or  where  an  order  is  charged  as  being  drawn  on  the 

18.  State  V.  Murphy,  17  R.  I.  698,  S.  W.  66,  133  A.  S.  R.  477;  State  v. 
24  Atl.  273,  16  L.R.A.  550.                '  Jones,  1  McMul.  L.   (S.  C.)   236,  36 

19.  People  V.  Dole,  122  Cal.  486,  Am.  Dec.  257;  Hocker  v.  State,  34 
55  Pac.  581,  68  A.  S.  R.  50.  Tex.  Crim.  359,  30  S.  W.  783,  53  A. 

20.  State  v.  Mitton,  37  Mont.  366,  S.  R.  716;  Santolini  v.  State,  6  Wyo. 
96  Pac.  926,  127  A.  S.  R.  732.     See  110,  42  Pac.  746,  71  A.  S.  R.  906. 
generally,  Indictments  iiND  Inpobma-  Note:  31  L.R.A.(N.S.)  221. 
TiONS.  6.  Cross  V.  People,  47  111.  152,  95 

1.  Bamum  v.  State,  15  Ohio  717,  45  Am.  Dec.  474. 

Am.  Dec.  601.    See  supra,  par.  5.  Note:  31  L.R.A.(N.S.)  220. 

2.  State  V.  Fuller,  1  Bay  (S.  C.)  6.  State  v.  Jones,  1  McMul.  L.  (S. 
245,  1  Am.  Dec.  610.  C.)  236,  36  Am.  Dec,  257. 

3.  State  V.  Street,  1  N.  C.  186,  1  Note:  31  L.RA.(N.S.)  220. 

Am.  Dec.  589.  7.  People  v.  Baker,  100   CaL  188, 

Note:  31  LJl.A.(N.S.)  220.  34  Pac.  649,  38  A.  S.  R.  276. 

4.  State  V.  Carragin,  210  Mo.  351,  8.  Santolini  v.  State,  6  Wyo.  110, 
109  S.  W.  553,  16  L.R.A.(N.S.)  561;  42  Pac.  746,  71  A.  S.  R.  906.  fiee 
State  V.  Jackson,  221  Mo.  478,  120  ^eneraUy,  Pleading. 
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president  and  directors  of  a  bank  and  the  proof  shows  an. order  on 
the  bank  eo  nomine.*  So,  it  has  been  held  that  an  indictment  for 
forging  and  uttering  a  "discharge  for  money"  covers  a  false  receipt 
in  the  name  of  a  third  person,  presented  by  defendant  to  a  town 
treasurer,  not  as  an  original  claim,  but  as  a  collateral  voucher  for 
reimbursement  for  money  claimed  by  defendant  to  have  been  paid 
by  him  for  the  town.*^  It  has  been  held,  however,  that  where 
the  instrument  is  alleged  as  containing  the  very  words  of  the  alle- 
gation, 83  that  an  order  was  drawn  on  "the  president,  directors," 
etc.,  of  a  bank,  it  must  be  proved  as  alleged ;  ^*  and  also  that  even 
immaterial  matters  of  description  must  be  proved  if  alleged.** 
Whether  or  not  there  is  a  variance  between  the  instrument  set  forth 
in  the  indictment  and  that  produced  on  the  trial  is,  in  case  of  am- 
biguity in  the  writing,  a  question  of  fact  for  the  jury,  and  their 
verdict  is  conclusive.*'  And  a  mere  statement  in  a  motion  for  a  new 
trial  of  a  prosecution  for  forgery  that  there  was  a  variance  between 
the  instrument  set  out  in  the  indictment  and  that  produced  at  the 
trial,  is  not  sufficient  to  warrant  a  presumption  by  the  appellate  court 
that  such  variance  existed,  if  there  is  nothing  in  the  evidence  or  find- 
ings to  show  that  it  did  exist.**  But  it  seems  that  the  court  may 
decide  the  matter  of  variance  when  the  names  are  so  nearly  alike 
as  clearly  to  be  within  the  rule  of  idem  sonans,  and  may  also  pass 
on  the  question  when  there  is  an  unmistakable  variance,  and  in  the 
latter  case  exclude  the  instrument  from  the  jury  or  direct  an  acquit- 
tal.** If,  under  an  indictment  charging  forgery  in  two  counts,  evi- 
dence is  admitted  not  properly  receivable  while  both  counts  stand,  yet 
if  one  count  is  withdrawn  and  the  jury  is  told  not  to  consider  it,  and 
the  evidence  received  was  properly  admitted  under  the  other  count, 
the  error  is  without  prejudice.**  Under  the  statutes  in  force  in  some 
jurisdictions  the  state,  prior  to  arraignment  and  plea,  has  an  absolute 
right  to  amend  in  any  respect,  without  asking  permission,  but  on  the 
trial  no  amendment  may  be  made,  even  by  leave  of  court,  except  in 
matter  of  form.  The  fair  inference  from  this  is  that  after  a  plea 
has  been  entered,  but  before  the  trial  has  begun,  substantiid  amend- 

» 

9.  Stote  V.  Morton,  27  Vt.  310,  65  17  Am.  Dec.  449. 

Am.  Dec.  201.  14.  Forcy  v.  State,  60  Tex.  Crim. 

10.  Com.  V.  Brown,  147  Mass.  685,  206,  131  S.  W.  585,  32  L.RA.(N.S.) 
18  N.  E.  587,  9  A.  S.  R.  736, 1  L.R,A.  327. 

620.  16.  Santolini  v.  State,  6  Wyo.  110, 

11.  State  V.  Morton,  27  Vt.  310,  65  42  Pac  746,  71  A.  S.  R.  906.     See 
Am.  Dec  201.  also  State  v.  Tingler,  32  W.  Ya.  546, 

.  12.  Haupt  V.  State,  108  Ga.  63,  84  9/6.  El  936, 25  A.  6.  R.  830v 
8.  E.  313,  76  A.  S.  R.  19.  16.  State  v.  Mitton,  37  Mont.  366, 

IS.  State  v.  Potts,  9  N.  J.  L.  26,  96  Pac.  926,  127  A.  S.  R.  732. 
R.  C.  L.  Vol.  XII.— 11.        161 


§  24  FORGEEY  12  R.  C.  L. 

zxients  may  be  made,  but  only  on  the  order  of  court.    And  this  is  the 
rule  at  common  law.*' 

24.  Plea  of  Former  Jeopardy. — ^In  respect  of  the  defense  of  former 
jeopardy  it  must  appear  by  the  plea  that  the  offense  charged  in  both 
cases  was  the  same  in  law  and  in  fact.  The  plea  will  be  bad  if  the 
offenses  charged  in  the  two  indictments  are  perfectly  distinct  in  point 
of  law,  however  nearly  they  may  be  connected  in  fact.*®  As  to  several 
acts  of  forgery,  each  generally  constitutes  a  separate  crime,  even 
though  they  are  committed  in  the  course  of  a  continuous  transaction, 
on  the  same  date,  or  even  on  the  same  piece  of  paper,  unless  each 
act  constitutes  merely  a  component  part  of  an  indivisible  instrument.** 
On  the  other  hand,  uttering  is  usually  deemed  to  constitute  a  single 
crime,  regardless  of  the  number  of  instruments  involved ;  *®  and  the 
same  is  held  of  the  offense  of  possession  of  forged  instruments.*  In 
the  absence  of  a  statute  to  the  contrary,  forgery  of  an  instrument  and 
its  uttering  are  distinct  offenses  within  the  rule  of  former  jeopardy. 
The  rule,  therefore,  that  a  person  may  be  prosecuted  but  once  for  the 
same  transaction,  or  for  offenses  growing  out  of  the  same  transaction, 
does  not  obtain  in  cases  of  forgery  and  the  passing  of  forged  instru- 
ments, because  they  are  not  one  and  the  same  transaction,  and  an 
acquittal  of  a  charge  of  forgery  is  no  bar  to  a  prosecution  for  the 
uttering  and  passing  of  the  instrument  forged.*  This  rule,  of  course, 
is  subject  to  statutory  provisions  assimilating  the  two  crimes.'  If  a 
person  charged  with  forging  a  note  offers  as  a  plea  in  bar  his  previous 
trial  and  acquittal  of  uttering  and  having  in  his  possession  such  note, 
and  the  prosecution  enters  a  demurrer  to  such  plea,  the  sufficiency 
of  the  plea  is  a  question  of  law  for  the  court  to  decide.*  The  acquittal 
of  a  sales  agent  on  a  charge  of  embezzlement  and  larceny  in  retaining 
funds  collected  from  customers  is  no  bar  to  a  subsequent  prosecution 
for  forgery  in  making  false  notes  of  the  customers,  although  the 
two  indictments  relate  to  the  same  transaction.^ 

17.  State  v.  Chance,  82  Kan.  388,       1.  Note:  61  LJt.A.  820. 

108  Pac.  789,  20  Ann.  Gas.  164,  27       2.  State  v.  Blodgett,  143  la.  578, 

L.RJL.(N.S.)  1003.  121  N.  W.  685,  21  Ann.  Cas.  231  and 

18.  Durham  v.  People,  4  Scam.  (111.)  note;  State  v.  Williama,  152  Mo.  115, 
172,  39  Am.  Dec.  407;  Spears  v.  State,  53  S.  W.  424,  75  A.  S.  B.  441;  Hooper 
220  Dl.  72,  77  N.  E.  112,  4  L.R.A.  v.  State,  30  Tex.  App.  412,  17  S.  W. 
(N.S.)  402.    See  generally,  Criminal  1066,  28  A.  S.  R.  926. 

Law,  vol.  8,  p.  134  et  seq.  Notes:  31  L.R.A.(N.S.)  730;  1  Ann. 

19.  Notes:  61  L.R.A.  822;  31  L.R.A.  Cas.  308. 

(N.S.)  725.  3.  See  supra,  par.  3,  22. 

20.  State  v.  Egglesht,  41  la.  574,  4.  State  v.  Wtffianw,  152  Mo.  115, 
20  Am.  Rep.  612;  State  v.  Moore,  86  53  S.  W.  424,  75  A.  S.  R.  441. 
Minn.  422,  90  N.  W.  787,  61  L.R.A.  6.  Spears  v.  State,  220  111.  72,  77 
919  and  note.  N.  E.  112,  4  LJl.A.(N.S.)  402. 

Note:  31  L.R.A.(N.S.)  726  et  seq. 
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25.  Witnesses. — ^The  defendant  may,  if  he  chooses,  become  a  wit- 
ness ;  but  he  cannot  be  compelled  or  required  to  testify,  and  his  declin- 
ing to  do  so  must  not  be  considered  by  court  or  jury  to  his  prejudice.^ 
If  he  offers  himself  as  a  witness;  he  waives  his  constitutional  privilege 
of  refusing  to  furnish  evidence  against  himself,  and  may  be  inter- 
rogated as  a  general  witness  in  the  caose.'  So  a  person  charged  with 
the  forgery  of  a  check,  who  testifies  in  his  own  behalf  as  to  the  manner 
in  which  he  became  the  owner  of  such  check,  may  be  compelled  on 
croas-examination  to  state  whether  he  related  how  he  came  into  pos- 
session of  the  check  to  the  arresting  officer,  or  to  the  officers  in  whose 
custody  he  was  placed,  or  to  the  person  who  informed  him  of  the  par- 
ticulars of  the  charge  against  him.®  If  the  defendant 'takes  the  stand 
he  may  be  contradicted  and  impeached  as  any  other  witness,  and 
is  to  be  subjected  to  the  same  tests;*  though,  of  course,  the  evidence 
sought  to  be  obtained  must  legitimately  tend  to  impair  the  credit  of 
the  witness  for  veracity,  either  directly  or  by  its  tendency  to  establish 
a  bad  moral  character,  and  he  is  not  thereby  deprived  of  his  rights 
as  a  party ;  consequently  it  follows  that  his  counsel,  while  he  is  in  the 
witness  box,  has  a  right  to  q>eak  for  him,  and  that  an  error  committed 
by  the  court  against  him  may  inure  to  his  benefit  as  a  party.^*  The 
testimony  of  co-conspirators  and  accomplices  is  admissible  in  accord- 
ance with  the  general  rules  governing  such  evidence.^^  A  person 
whose  name  appears  upon  forged  paper,  and  who  is  interested  in 
setting  the  instrument  aside,  was  not  pennitted,  according  to  an  early 
rule  recognized  in  England  and  some  of  the  Ajnerican  states,  to  give 
evidence  to  prove  the  forgery,  though  he  was  deemed  competent  to 
prove  all  collateral  matters.^*  This  rule  does  not  extend,  however, 
to  cases  where  the  witness  has  no  real  interest  in  the  conviction,  as 
whene  he  is  the  cashier  or  other  agent  of  a  bank,  the  note  of  which 
has  been  forged.^'  And,  indeed,  in  most  of  the  states  it  has  been 
held  since  an  early  day  that  the  evidence  of  the  person  whose  name 
is  alleged  to  have  been  forged  is  admissible  to  prove  that  the  name 
appearing  upon  the  instrument  is  not  his  genuine  signature.^*    The 

6.  Fletcher  v.   State,  49  Ind.  124,       10.  People  v.  Brown,  72  N.  Y.  571^ 
19  Am.  Rep.  673;  State  v.  Clinton,  28  Am.  Rep.  183. 

67  Mo.  380,  29  Am.  Rep.  506;  People  11.  Hay  v.  State,  14  Ohio  461^  45 

V.  Brown,  72  N.  Y.  671,.  28  Am.  Rep.  Am.  Dec.  548;  Robinson  v.  State,  35 

183.     See  generally,  Criminal  Law,  Tex.  Grim.  54,  43  S.  W.  526,  60  A. 

voL  8,  p.  77  et  seq.;  Witnbssbs.  S.  R.  20.     See  Accx)hpliges,  vol.  1, 

7.  People  V.  Dole,  122  Cal.  486,  55  p.  162  et  seq. 

Pac.  581,  68  A.  8.  R.  50;  State  v.  12.  U.  8.  v.  Murphy,  16  Pet.  203,. 

CKnton,  67  Mo.  380,  29  Am.  Rep.  506.  10  U.  8.  (L.  ed.)  937;  Hess  v.  State,. 

8.  People  V.  Dole,  122  Cal  486,  ^  5  Ohio  &,  22  Am.  Dec.  767;  State  v. 
Pac.  581,  68  A.  S.  R.  50.  Phelps,  11  Vt.  116,  34  Am,  Dfec.  672. 

9.  Fletcher  v.  State,  49  Ind.  124,  19  13.  Hessr  v.  State,  5  Ohio  5,  22  Am. 
Am.  Rep.  673;   State  y.  Clinton,  67  I)ee.  767. 

Mo.  380«  29  Amu  Rep.  606.  14.  Com.  v.  Hutchinson,  1  Mass.  7> 
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forgery  by  a  man  of  his  wife's  name  to  an  instrumefit  purporting  to 
impose  upon  her  a  pecuniary  liability  is  not  a  crime  against  her 
within  the  meaning  of  a  statute  permitting  her  to  be  a  witness  against 
him  in  case  of  crimes  so  committed.** 

26.  Presumptions. — A  person  who  is  recently  in  possession  of,  and 
attempts  to  sell  or  obtain  money  on,  a  forged  note  is  presumed  to 
have  forged  it,**  and  unless  such  possession  or  forgery  is  satisfactorily 
explained  the  presumption  becomes  conclusive.*'  A  forged  note  -is 
presumed  to  have  been  forged  on  the  day  it  is  dated.**  When  the 
jury  find  upon  evidence  that  the  name  alleged  to  be  forged  was  of  a 
fictitious  person,  the  inference  arises  that  the  person  who  uttered 
and  published,  as  true,  the  instrument  bearing  the  name,  either 
forged  it  or  knew  it  to  be  forged.**  On  a  second  or  new  trial  a  formeir 
conviction  is  to  be  regarded  as  no  presimiption  of  guilt,  nor  should 
it  be  alluded  to  in  the  argument. *• 

27.  Admissibility  of  Evidence  Generally^ — ^The  forged  insitrument 
must  be  produced  and  put  in  evidence  before  evidence  of  the  forgery 
will  be  admitted  at  the  trial,  or  its  nonproduction  be  justified  from 
necessity.*  But  if  it  appears  that  the  instrument  is  lost,  destroyed, 
or  in  the  possession  of  the  accused,  secondary  evidence  may  be  given 
of  its  contents.*  The  general  rule,  which  runs  alike  through  civil 
and  criminal  proceedings,  that  the  best  evidence  which  the  nature 
of  the  case  admits  of  must  be  produced,  is  intended  to  preclude  all 
testimony,  which,  from  its  very  nature,  supposes  that  the  party  offer- 
ing it  has  it  in  his  power  to'  produce  better  evidence.  But  wherever 
an  original  paper  is  shown  to  haVe  been  lost  or  destroyed,  or  is  in  the 
hands  of  the  party  himself,  the  prosecutor  may  give  a  copy  in  evi- 
dence, or  if  not,  parol  evidence  of  its  conteilts,  because  in  each  of 
these  cases  the  presumption  of  the  prosecutor  having  it  in  his  power 
to  produce  better  evidence  is  repelled.*    So  a  photographic  copy  of  a 

2  Ajn.  Dee.  1  and  note ;  Hess  v.  State,  20.  Hatch  v.  State,  8  Tex.  App.  416, 

5  Ohio  5,  22  Am.  Dec.  767;  State  v.  34  Am.  Rep.  751. 

Phelps,  11  Vt.  116,  34  Am.  Dec.  672.  1.  State  v.  Martin,  229  Mo.  620,  129 

15.  Molyneux  v.  Wilcockson.  157  la.  S.  W.  881,  Ann.  Cas.  1912A  908.  See 
39,  137  N.  W.  1016,  41  L.R.A.(N.S.)  also  People  v.  Dole,  122  Cal.  486,  55 
1213.    See  generally,  Witnesses.  Pac.  581,  68  A.  S.  R.  50. 

16.  State  V.  Williams,  152  Mo.  115,  2.  Duffin  v.  People,  107  Dl.  113, 
63  S.  W.  424,  75  A.  S.  R.  441  j  State  47  Am.  Rep.  431;  State  v.  Martin, 
V.  Peterson,  129  N.  C.  556,  40  S.  E.  229  Mb.  620,  129  S.  W.  881,  Ann. 
9,  85  A.  S.  R.  756.  Cas.  1912A  908 ;  State  v.  Potts,  9  N. 

17.  State  V.  Williams,  162  Mo.  115,  J.  L.  26,  17  Am.  Dec.  449;  People  v. 
63  S.  W.  424,  75  A.  S.  R.  441.  Kingsley,   2    Cow.    (N.   Y.)    522,   14 

18.  People  v.  Campbell,  160  Mich.  Am.  Dee.  520;  State  v.  Peterson,  129 
108,  125  N.  W.  42,  136  A.  S.  R.  417,  N.  C.  556,  40  S.  E.  9,  85  A.  S.  R. 
34  L.R.A.(N.S.)  58.  756;  Pendleton  v.  Com.,  4  Leigh  (Va.) 

19.  Maloney  v.  State,  91  Ark.  485,  694,  26  Am.  Dec.  342. 

121  S.  W.  728,  134  A.  S.  R.  83,  18  S.  People  v.  Kingsley,  2  Cow.  (N. 
Ann.  Cas.  480.  Y.)  522,  14  Am:  Dee.  620;  Pendleton 
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forged  instrument  which  has  since  become  illegible  is  admissible  to 
prove  the  words  thereof,  on  proof  that  it  is  an  exact  copy  of  the  words, 
without  expert  proof  of  the  process  of  taking  it.^  It  has  been  held 
that  on  an  issue  of  fc^gery  of  a  will  the  testator's  declarations  indica- 
tive of  intention  to  make  a  will  of  the  tenor  and  effect  of  the  alleged 
forgery  are  admissible  in  behalf  of  the  defendant  if  not  too  remote 
in  point  of  time.*  But  the  decisions  on  this  point  are  not  in  harmony. 
Some  hold  declarations  of  this  character  admissible,  not  as  direct  proof 
of  the  genuineness  of  the  instrument  or  of  the  forgery,  as  the  case 
may  be,  but  in  corroboration  of  other  testimony.  But  this  distinction 
is  not  always  clearly  ^  made,  and  some  of  the  cases  seem  to  admit  the 
declarations  as  direct  proof,  and  others  to  exclude  them  absolutely. 
The  silence  of  defendant  when  a  statement  damaging  to  him  is  made 
in  his  presence  may  be  used  in  evidence  against  him  only  when  it 
is  shown  that  he  heard  the  remark  and  the  circumstances  in  proof 
naturally  called  for  a  reply.'  Finally,  so  far  as  concerns  competency, 
the  general  rule  admitting  documents  illegally  taken  from  the  defend- 
ant applies;*  and  even  if  documents  or  articles  are  taken  from  a 
defendant  under  such  circumstances  that  their  admission  in  evidence 
against  him  would  be  compelling  him  to  testify  against  himself,  only 
the  constitutional  privilege  against  self-crimination  will,  if  relied 
upon,  exclude  them,  and  they  are  not  inadmissible  merely  on  account 
of  the  illegality  in  obtaining  them.*  In  the  matter  of  relevancy  and 
materiality,  evidence  bearing  on  the  elements  of  the  crime  is,  of 
course,  admissible.  So,  evidence  tending  to  show  that  the  instrument 
forged  could  not  have  prejudiced  the  rights  of  any  one  under  any 
circumstances  is  admissible.*^  So  also  a  witness  to  whom  a  note 
was  transferred  which  is  claimed  to  have  been  forged  may  be  asked 
to  detail  the  circumstances  of  the  transfer,  because  they  axe  a  part 
of  the  transaction  and  tend  to  show  the  intent  with  which  the  accused 
acted.**  And  the  prosecution  may  prove  that  immediately  before 
the  date  when  an  alleged  forged  check  was  cashed,  the  accused  was 
without  means  and  in  need  of  money,  and  that  immediately  thereafter 
he  had  a  considerable  sum  of  money  and  presented  a  ten  dollar  bill 

v.  Com.,  4  Leigh  (Va.)  694,  26  Am.  sions  and  Declarations,  vol.  1,  p.  478 

Dec.   342.     See  generally,  Evidence,  et  seq. 

vol.  10,  p.  903  et  seq.  8.  People  v.    Campbell,   160   Mich. 

4.  Duffin  V.  People,  107  HL  113,  47  108,  125  N.  W.  42,  136  A.  S.  R.  417, 
Am.  Rep.  431.  34  LJl.A.(N.S.)    68   and  note.     See 

5.  State  V.  Ready,  78  N.  J.  L.  699,  generally,  Evidence,  vol.  10,  p.  932 
75  Atl.  564,  28  L.R.A.(N.S.)   240.       et  seq. 

6.  Note:    28   L.R.A.(N.S.)    240   et       9.  Note:  34  L.R.A.(N.S.)  59. 

seq.  10.  Barnum  v.  State,  15  Ohio  717, 

7.  Maloney  v.  State,  91  Ark.  485,  45  Am.  Dec.  601. 

121  8.  W.  728,  134  A.  S.  R.  83,  18  11,  State  v.  Mitton,  37  Mont.  366, 
Ann.  Cas.  480.    See  generally,  Admis-  96  Pae.  926,  127  A.  S.  R.  732. 
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in  payment  of  a  debt>'  If  a  mortgage  alleged  to  have  been  forged 
is  set  out  in  the  indictment  and  contains  a  copy  of  the  note  to  be 
secured  thereby,  it  is  not  error  to  admit  of  the  signing  of  the  note, 
as  well  as  of  the  mortgage,  by  the  accused.^'  And  when  the  de  facto 
existence  of  a  corporation  whose  check  the  defendant  ia  accused  of 
forging  is  not  disputed,  the  admission  of  evidence  of  articles  of 
incorporation,  inadmissible  because  not  properly  attested,  is  harm- 
less.** 

28.  Comparison  of  Writing. — ^Formerly  the  comparison  of  disputed 
handwriting  with  unquestionable  specimens  was  permitted  only  when 
the  latter  had  been  admitted  in  evidence  for  other  purposes,  as  relevant 
to  the  issue,  or  without  objection ;  and  while  legislation  and  judicial 
decision  have  made  considerable  change  in  the  rule,*^  it  goes  only  to 
the  extent  of  admitting  such  signatures  as  are  proved  or  conceded  to 
be  genuine,  and  such  as  were  executed  before  there  was  any  motive 
to  fabricate  or  disguise  the  handwriting.  Hence  it  is  not  permissible 
to  allow  a  prosecuting  witness,  in  a  case  of  forgery  where  his  signature 
is  alleged  to  be  forged,  and  he  denies  such  signature,  to  make  his 
signature  before  the  jury  for  the  purpose  of  its  being  used  as  evidence 
bearing  on  the  issue  whether  the  signature  to  the  alleged  forged 
instrument  is  his  genuine  signature  or  not.  This  is  true  although, 
the  witness  can  write  nothing  but  his  name,  unless  it  is  also  shown 
that  he  can  write  that  in  only  one  form  emd  without  any  change  in 
the  letters.**  A  proven  specimen  of  typewriting  may  be  admitted  in 
evidence  for  the  purpose  of  comparison  with  a  disputed  specimen,  on 
the  principle  that  where  an  impression  is  made  on  paper,  wood, 
leather,  or  any  other  plastic  material  by  an  instrument  or  mechanical 
contrivance  having  or  possessing  a  defect  or  peculiarity,  the  identity 
of  the  instrument  may  be  established  by  proving  the  identity  of  the 
defects  or  pecuUarities  which  it  impresses  on  diflferent  papers.  But 
it  has  been  intimated  that  typewriting  is  not  handwriting  within  a 
statute  permitting  the  proof  of  specimens  of  handwriting  for  com- 
parison.*' The  condition,  whether  drunk  or  sober,  of  an  alleged 
forger  when  he  made  any  signature  or  writing  properly  in  the  case, 
is  admissible  when  such  writing  is  used  for  a  comparisop  of  hand- 
writing.*® Under  the  old  rule,  a  recognizance  to  appear  and  answer, 
and  an  affidavit  for  a  continuance,  are  part  of  the  record  in  the  case, 

12.  Walker. V.  State,  127  Ga.  48,  56   vol.  11,  par.  42. 

S.  E.  113,  119  A.  S.  R.  314,  8  L.R.A.  16.  McGlasson  v.  State,  37  Tex. 
(N.S.)  1175.  Crim.  620,  40  S.  W.  503,  66  A.  S.  R. 

13.  People  V.  Baker,  100  Cal.  188,  842. 

34  Pac.  649,  38  A.  S.  R.  276.  17.  People  v.  Storrs,  207  N.  Y.  147, 

14.  State  v.  Brown,  36  Utah  46,  102   100  N.  E.  730,  Ann.  Cas.  1914C  196 
Pac.  641,  24  L.R.A.(N.S.)   645.  and  note,  45  L.RA.(N.S.)   860.     . 

15.  See  Evidence,  vol.  10,  p.  993  et       18.  People  v.  Parker,  67  Mich.  222, 
8eq.;  Expert  and  Opinion  Evidence,  34  N.  W.  720,  11  A.  S.  R.  578. 

166 


12  E.  C.  L.  FORGEHY  §§  29,  30 

and  may  be  used  in  making  a  comparison  of  handwriting ;  but  a  note 
and  mortgage  bearing  the  signature  of  the  alleged  forger,  which  are 
not  a  part  of  the  record  in  the  case,  or  admitted  in  evidence  for  other 
purposes,  are  not  admissible  for  the  sole  purpose  of  making  a  com- 
parison of  signatures.^* 

29.  Expert  and  Opinion  Evidence. — On  a  prosecution  for  forgery, 
as  in  other  cases,  it  is  competent  for  a  witness  who  obtains  his  knowl- 
edge of  one's  handwriting* by  having  seen  him  write  to  say  whether 
another  paper,  or  another  word,  or  name,  is  in  the  same  handwriting ; 
and  the  fact  that  such  witness  has  seen  the  party  write  but  once  does 
not  go  to  the  competency  or  admissibility  of  his  evidence,  but  only 
to  the  weight  which  should  be  given  to  it  by  the  jury.*®  According 
to  some  courts  the  opinion  of  a  witness  as  to  the  genuineness  of  hand- 
writing in  an  instrument  alleged  to  be  forged  is  admissible  only 
where  the  witness  has  a  knowledge  of  the  party's  handwriting  from 
seeing  him  write  6r  corresponding  with  him,  or  in  some  other  way.* 
But  a  more  liberal  rule  permits  persons  skilled  in  a  knowledge  of 
handwriting  to  give  their  opinions  as  to  whether  the  particular  hand- 
writing on  the  instrument  alleged  to  be  forged  is  genuine  or  not, 
although  they  never  saw  the  party  write  whose  name  appears  to  be 
signed  to  the  instrument.*  If,  on  a  trial  for  forgery,  it  is  part  of  the 
case  of  the  prosecution  to  prove  that  writing  on  a  check  has  been 
removed  and  other  writing  substituted  in  its  place,  expert  evidence  is 
admissible  to  show  that  there  is  a  fluid  by  means  of  which  writing 
may  be  removed  from  paper,  without  first  showing  that  a  solvent  fluid 
has  been  used  and  that  the  defendant  is  conversant  with  its  use.* 

30.  Proof  of  Other  Crimes. — The  legal  inference  that  a  person  is 
presumed  to  intend  the  natural  consequences  of  his  aets,  which  is 
sometimes  conclusive,  is  not  necessarily  of  itself  of  much  force  in 
cases  of  forgery  or  of  uttering  forged  paper.  For  this  reason  it  is 
generally  held  that  proof  of  similar  acts  of  forgery  or  of  uttering  is 
admissible  as  bearing  on  the  question  of  the' intent  with  which  the 
forgery  or  uttering  of  forged  paper  for  which  the  defendant  has  been 
informed  against  was  forged  or  uttered.^  And  the  fact  that  the 
defendant  was  under  indictment  for  the  forgery  of  some  of  the  instru- 

19.  People  v.  Parker,  67  Mich.  222,  Bailey  L.  (S.  C.)  44,  21  Am.  Dec. 
84  N.  W.  720,  11  A.  S.  R.  578.  508. 

20.  Cross  v.  People,  47  111.  152,  95  8.  People  v.  Dole,  122  Cal.  486,  65 
Am.  Dec.  474.    And  see  Expert  and  Pac.  581,  68  A.  S.  R.  50. 

Opinion  Evidence,  vol.  11,  par.  41  et  4.  State  v.  Smith,  5  Day  (Conn.) 

seq.  175,  5  Am.  Dec.  132;  Pittman  v.  State, 

1.  People  V.  Spooner,  1  Denio  (N.  51  Fla.  94,  41  So.  385,  8  L.R.A.(N.S.) 
Y.)   343,  43  Am.  Dee.  672  and  note.  509;  Cross  v.  People,  47  111.  152,  95 

2.  Hess  v.  State,  5  Ohio  5,  22  Am.  Am.  Dec.  474;  McCartney  v.  State,  3 
Dec.  767;  May  v.  State,  14  Ohio  461,  Ind.  353,  56  Am.  Dec.  510;  State  v. 
45  Am.  Dec.  548:   State  v.   Tutt,  2  Chance,  82  Kan.  388,  108  Pac.  789, 

167 


§  31  FORGERY  12  R.  C.  L. 

ments  so  admitted  in  evidence  does  not  affect  their  admissibility  in 
evidence.*  Such  evidence  is  never  admitted,  however,  as  proof  of  the 
commission  of  the  criminal  act  for  which  the  defendant  is  on  triaL 
It  is  irrelevant  and  inadmissible  as  proof  of  the  commission  of  the 
crime  in  question^  on  the  theory  that  the  person  on  trial  is  a  hardened 
criminal  and  has  committed  other  crimes.  The  law  takes  cognizance 
of  the  fact  that  criminals  may  not  be  guilty  of  all  the  crimes  with 
which  they  may  be  charged,  and  excludes  proof  that  the  commission 
of  one  crime  is  proof  of  the  commission  of  another  crime .•  Moreover, 
this  class  of  evidence  must  be  limited  within  such  a  period  that  it  may 
naturally  be  seen  to  throw  light  as  to  the  intent  with  which  the  act 
under  investigation  was  committed ;  and  the  question  of  time  during 
which  other  acts  may  be  proven  seems  to  be  largely  within  the  trial 
court's  discretion.'  However,  evidence  of  distinct  offenses  of  the  same 
character  committed  by  the  accused  is  admissible,  though  not  con- 
temporaneous, nor  a  part  of  the  same  transaction,  ff  it  shows  or  tends 
to  show  that  the  accused  had  adopted  the  same  plan  to  utter  forged 
instruments  in  other  cases  as  is  charged  by  the  prosecution  in  the 
case  on  trial.®  Of  course  it  is  improper  for  the  prosecutor  to  ask  the 
defendant  on  cross-examination  whether  he  is  not  under  indictment 
for  such  other  offenses.*  The  admissibility  of  the  defendant's  dec- 
larations in  connection  with  such  collateral  transactions  is  governed 
by  the  general  rules  as  to  res  gestsB.*® 

31.  Weight  and  SufBciency  of  Evidence. — Where  the  accused  offers 
proof  of  his  previous  good  character,  he  has  the  legal  right,  accord- 
ing to  the  prevailing  view,  to  have  the  jury  informed  that  in  deter- 
mining his  guilt  or  innocence  they  must  consider  all  the  evidence  in 

20  Ann.  Cas.  164,  27  L.R.A.(N.8.)  Note:  62  L.R.A.  224  et  seq.  289,  319 
1003;  Com.  v.  Price,  10  Gray  (Mass.)    et  seq. 

472,  71  Am.  Dec.  668;  People  v.  Dolan,  5.  Pittman  v.  State,  51  Fla.  94,  41 
186  N.  Y.  4,  78  N.  E.'669,  U6  A.  So.  385,  8  L.R.A.(N.S.)  509;  McCart- 
S.  R.  521,  9  Ann.  Cas.  453  and  note;  ney  v.  State,  3  Ind.  353,  56  Am.  Dec. 
People  V.  Marrin,  205  N.  Y.  275,  98  510. 

N.  E.  474,  43  L.R.A.(N.S.)   754  and       6.  State  v.  Murphy,  17  N.  D.  48, 115 
note;  State  v.  Murphy,  17  N.  D.  48,  N.  W.  84, 16  Ann.  Cas,  1133, 17  L.R.A. 
115  N.  W.  84,  16  Ann.  Cas.  1133,  17    (N.S.)  609. 
L.R.A.(N.S.)    609;   Hess  v.   State,  5       Note:  9  Ann,  Cas.  458. 
Ohio  5,  22  Am.  Dec.  767;   State  v.       See  generally,  Evidence,  vol.  10.  p. 
Williams,  2  Rich.  L.  (S.  C.)  418,  45  937  et  seq. 

Am.  Dec.  741 ;  Mallory  v.  State,  37  7.  State  v.  Murphy,  17  N.  D.  48, 115 
Tex.  Crim.  482,  36  S.  W.  751,  66  N.  W.  84, 16  Ann.  Cas.  1133, 17  L.R.A. 
A.  S.  R.  808;  Howard  v.  State,  37   (N.S.)  609. 

Tex.  Crim.  494,  36  S.  W.  475,  66  8.  McGlasson  v.  State,  37  Tex.  Crim. 
A.  S.  R.  812;  McGlasson  v.  State,  37  620,  40  S.  W.  503,  66  A.  S.  R.  842. 
Tex.  Crim.  620,  40  S.  W.  503,  66  9.  Saucier  v.  State,  102  Miss.  647, 
A.  S.  R.  842 ;  Pelton  v.  State,  60  Tex.  59  So.  858,  Ann.  Cas.  1915 A  1044. 
Crim.  412,  132  S.  W.  480,  Ann.  Cas.  10.  State  v.  Murphy,  17  N.  D.  48, 
1912C  86  and  note.  115  N,  W.  84,  16  Ann.  Cas.  1133,  17 
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the  case,  including  the  evidence  of  good  character;  and  if  upon  a 
consideration  of  all  the  evidence  they  entertain  a  reasonable  doubt, 
or  if  the  evidence  of  good  character  alone,  when  considered  in  con- 
nection with  the  other  evidence  a3  aforesaid,  produces  or  creates  a 
reasonable  doubt  in  their  minds  of  the  guilt  of  the  accused,  that  he 
is  entitled  to  the  benefit  of  such  doubt  and  should  be  acquitted.  A 
few  courts,  however,  have  held  that  it  is  not  proper  to  charge  at  all 
on  the  question  or  subject  of  good  character,  on  the  theory  that  to 
do  so  is  singling  out  and  charging  on  the  weight  and  effect  of  evi- 
dence, and  is  invading  the  province  of  the  jury.^^  In  determining 
the  weight  to  be  given  to  teetimony  as  to  character  in  any  case,  the 
jury  should  consider  the  nature  of  the  offense  with  which  Uie  defend- 
ant is  charged.  Forgery  is  an  offense  of  a  kind  which  implies  moral 
obliquity,  and  proof  that  the  defendant  is  of  high  character  and 
unquestioned  integrity  may  of  itself  raise  a  doubt  whether  one  of  that 
character  can  be  guilty  of  such  an  offense.^*  One  cannot  be  convicted 
of  forgery  on  his  own  unsupported  extrajudicial  confession  that  a 
crime  has  been  committed.  Such  confession  may  be  sufficient  to 
prove  the  defendant's  connection  with  the  criminal  act,  but  there 
must  in  all  cases  be  proof  aliunde  of  the  essential  facts  constituting 
the  crime.^^  If  it  appears  that  the  accused  was  in  possession  of  the 
forged  instrument,  attempting  to  utter,  pass,  or  deliver  it,  this  is 
sufficient  evidence  to  go  to  the  jury.**  And,  generally,  circumstantial 
evidence  may  be  sufficient  to  establish  guilt.**  But  it  is  not  neces- 
sary for  the  court  to  instruct  on  circumstantial  evidence  where  the 
proof  of  the  inculpating  fact  is  direct  and  positive.**  Where  the 
defendant's  sanity  is  in  issue  the  fact  that  he  committed  the  crime 
under  circumstances  indicative  of  certain  discovery  is  evidence  of 
insanity  rather  than  sanity.*' 

32.  Sentence  and  Punishment. — Many  statutes  have  been  passed 
with  respect  to  the  crime  of  forgery — not  so  much,  though  partly, 
to  enlarge  the  range  of  the  common  law  as  to  the  description  of  instru- 
ments that  should  be  protected  against  the  cunning  perpetrators  of 
this  offense,  as  to  increase  the  weight  of  punishment  that  should  follow 
conviction.  Aceorciingly,  the  statute  of  5  Elia.,  c.  14,  punished  with 
death  the  forghig  of  certain  instruments  the  forgery  of  which  was 

■ 

LJR.A.(N.S.)     609.      See    generaUy,       14.  State  v.  Peterson,  129  N.  C.  656, 
EviDBNCB,  vol.  10,  p.  977  et  seq.  40  S.  E.  9,  86  A.  S.  R.  756.    See  supra, 

11.  State  V.  Brown,  39  Utah  140,  par.  26. 

115  Pae.  994,  Ann.  Cas.  1913E  1.    See  15.  Walker  v.  State,  127  Ga.  48,  66 

generally,  Evidbnce,  vol.  10,  p.  950.  S.  E.  113,  119  A.  S.  R.  314,  8  L.R.A. 

12.  Note:  Ann.  Gas.  1913E  16.  ,  (N.S.)  1175.  .5ee  generally,  Criminal 

13.  Blacker  v.  State,  74  Neb.  671,  Law,  vol.  8,  p.  2fi5  et  seq. 
105  N.  W.  302, 121  A.  S.  R.  751.    See  16.  Note:  69  LJI.A.  204. 
generally,  Admissions  and  Deol^-  17.  State  v.  Brown,  36  Utah  46,  102 
TiONS,  vol.  1,  p.  686  et  seq.  Pac.  641,  24  L.R.A.(N.S.)   545. 
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an  ofifense  at  common  law.^®  And  no  later  than  the  middle  of  the 
last  century  the  crime  was  punishable  in  some  states  by  d«ath.**  The 
sentence  based  on  a  general  verdict  or  plea  of  guilty  must  impose 
only  one  penalty,  and  a  separate  sentence  for  each  count  is  erroneous 
and  void.^  So  the  cases  holding  that  separate  punishments  cannot 
be  inflicted  upon  the  same  person  in  one  prosecution  for  the  forging 
and  for  the  uttering  of  the  same  writing  proceed  upon  the  theory 
that  the  forging  and  uttering  are  but  different  means  of  committing 
the  one  oflFense  of  forgery;  these  cases  hold  that  only  one  crime  is 
committed,  which  crime,  though  it  may  be  committed  by  either  a 
forging  or  an  uttering,  is  not  made  double  when  the  forging  and 
uttering  co-exist.*  However,  many  cases  treat  the  foiling  of  and 
the  uttering  of  the  same  writing  as  distinct  offenses,  and  allow  not 
only  the  prosecution  of  each  jointly,  but,  as  well,  a  separate  and  dis- 
tinct conviction  and  punishment  of  each.*  The  statutory  punishment 
may  be  imposed  only  for  the  statutory  offense;  so  that  although  the 
false  making  of  an  instrument  not  named  in  the  statute  may  con- 
stitute forgery,  the  statutory  penalty  cannot  be  inflicted  therefor.' 
Other  matters  concerning  sentence  and  punishment  for  crime  gen- 
erally, but  having  more  or  less  application  to  the  crime  of  forgery, 
may  be  found  by  reference  to  another  part  of  this  work.* 

18.  State  V.  Floyd,  5  Strob.  L.  (S.       Note:  16  L.R.A.(N.S.)  5(32. 

C.)  58,  53  Am.  Dec.  689.  2.  Note:  16  L.R.A.(N.S.)  563.    See 

19.  State  V.  Williams,  2  Rich.   L.   supra,  par.  3,  22,  24. 

(S.  C.)  418,  45  Am.  Dec.  741.  3.  State  v.  Morton,  27  Vt.  310,  65 

20.  United  States  v.  Carpenter,  151   Am.  Dec.  201. 

Fed.  214,  81  C.  C.  A.  194,  10  Ann.       4.  See  Criminal  Law,  vol.  8,  p.  230 
Cas.  509,  9  L.R.A.(N.S.)   1043.  et  seq. 

1.  State  V.  Carragin,  210  Mo.  351, 
109  S.  W.  553,  16  L.R.A.(N.S.)  561 
and  note. 


FORMER   ADJUDICATION 

See  Judgments. 


FORMER   JEOPARDY 

See  Criminal  Lawj  vol.  8,  pp.  117, 134. 
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FORMER  SUIT  PENDING 


Bee  AjUTDcniT  mmu  Rkhwal,  vqL  1,  p.  10. 


FORNICATION 


See  AmnjOBif  voL  1,  p.  dSO. 


FORTHCOMING  BONDS 


See  LiVT  £n  SDzosa 


FORWARDERS 

See  Cabrdbbs,  vol.  4,  p.  550  et  passiiB. 

171 


FRANCHISES 

I.  Nature,  Chakactbristics,  Legal  Status  Generally 

II.  Acquisition,  Grantor,  Grantee 
in.  Terms  op  Grant  ;  Obligations  op  Grantee — Ouster 
rv.  Governmental  Control 

V.  Duration,  Termination,  Transfer 


L  Nature,  Characteristics,  Legal  Status  Generally 

1.  Definition;  Scope 

2.  Character  as  Property  or  as  Including  Property 

3.  Ownership  of  Corporate  Franchises 

4.  Distinction  between  Franchise  and  lio^nse  or  Sasement 

5.  Pabhc  Nature  of  Franchises 

6.  Contract  Feature;  Constitutional  Protection 

7.  Bights  Grantable  as  Franchises 

8.  Particular  Bights  and  Privileges 

9.  Judicial  Policy 

10.  Value  of  Franchises 

U.  Acquisition,  Grantor,  Grantee 

11.  Mode  of  Acquisition;  Presoription^  PuUic  Sale 

12.  Power  to  Grant — State,  United  States 

13.  Delegation  of  Power — ^Municipal  Corporations 

14.  What  Constitutes  Delegation  of  Power 

15.  Exercise  of  Municipal  Power — Presumptions 

16.  Motive  of  Municipal  Officers — Judicial  Inquiry 

17.  Power  of  Court  in  Suit  for  Injunction 

18.  Grantees;  Natural  Persons,  Corporations 

19.  Vesting  of  Franchise — Performance  of  Conditions 

m.  Terms  of  Grant;  Obligations  of  Grantee— Ouster 

20.  Terms  of  Grant  in  General 

21.  Construction;  General  Principles 

22.  Power- to  Make  Grant  Exclosive 

23.  What  Constitutes  Exclusive  Grant 

24.  Competition  by  Grantor 

25.  Obligations  of  Grantee  in  General 

26.  Misuser  or  Nonnser  '" 

27.  Grounds  for  Forfeiture 
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28.  Abandonment  of  Franchise 

29.  Exaction  of  Forfeitiue;  Scire  Faeias,  Quo  Warranto 

30.  CompulsioiL  of  Exercise  of  Fraochiae 

IV.  Goyemmental  Control 

91.  Genendly — ^Impairment  of  Properfy  Bight 

32.  Federal  and  8tate  Spheree 

33.  Police  R^gnilations 

34.  Matters  of  Regulation 
36.  Rates,  Tolls  or  Charges 

36.  Reserration  of  Power  by  Grantor 

37.  Eminent  Domain  Proceedings 

V.  Dttration,  Tennination,  Trantfor 

DuiUTiOHy  Tkbhikatiom' 

38.  Duration  in  General;  Indefinite  Term 

39.  Statutes  Tiimiting  Term 

40.  Termination  I  Death  or  Dissolution  of  Grantee;  Renewal 

41.  Right  of  Transfer  in  General 

42.  Nature  of  Franchise 

43.  PabHc  Duty  of  Grantee 

44.  Mode  of  Transfer — Judicial  and  Ezecntion  Sales 
46.  Statutory  Authority 

46.  Rights  after  Transfer 


I.  Nature,  Characteristics,  Legal  Status  Generally 

1.  Definition ;  Scope. — The  word  "franchise"  is  generally  used  to 
designate  a  right  or  privilege  conferred  by  law.*    Many  attempts  b^y^ 
been  made  to  define  it,  and  there  is  not  a  little  variation  in  the  terms 
used.*    The  truth  is  that  the  term  has  various  significations  both  in 
legal  and  in  popular  parlance.*    In  the  broadest  sense  "franclu*  ^ 
synonymous  with  freedom  or  liberty ;  *  and  it  frequently  i  ^^^^ 

1.  State  V.  Western  Irrigating  Canal  Me.  286,  86  Atl.  UP,  Am.  CbbA^^^ 
Co.,  40  Kan.  96,  19  Pac.  349,  10  A.  933;  Blake  v.  WinoM,  <^  A*  ?'' 
S.  R.  166;  Milhau  v.  Sharp,  27  N.  Y.  19  Minn.  418, 18  Am.  Bep.  w;  ^w»J 
611,  84  Am.  Dec.  314.  v.  Minnesota  Thnaber  W^-^f,  *" 

2.  Woods   V.   Lawren<?e   Comity,   1  Minn.  213,  41  N.  F.  lO^f  ^  ^•"-^• 
Black  386,  17  U.   8.    (L.  ed.)    122;  510.  ,^   ,a       «„ 
Chesapeake,  etc.,  R.  Co.  v.  MiUer,  114       3.  State  v.  Qwrps  JM««  =»«5.,  38 
U.   S.  176,  5  S.   Ct.  813,  29  U.   S.  Ga.  608,  95  Am.  ^JZ'C^^^^Z; 
(L.  ed.)   121;  Lasher  v.  People,  183  Utah  light,  ete^  ^%^,^  ^'^"' -^"^ 
m.  226,  55  N.  E.  663,  75  A.  S.  R.  Pac.  202, 136  A.  8.  &  1^7^       . 
103,  47  L.R.A.  802;  Crawford  Electric       4.  ShamolM  VW.  ^  Oo.  v.  Livct- 
Co.  V.  Knox  Connty  Power  Co.,  110  more,  47  Ps.  St  465, 96  Am.  Deo,  552. 
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in  conjunction  with  such  terms  as  "rights,"  "powers,"  "immunities," 
"privileges"  and  the  like.'^  No  doubt  in  some  contexts  it  is  sufficiently 
comprehensive  to  include  all  of  these  terms.*  The  definition  given 
by  Finch,  adopted  by  Blackstone,  is  "a  royal  privilege  or  branch  of 
the  king's  prerogative,  subsisting  in  the  hands  of  a  subject."  '  Chan- 
cellor Kent  said  that  "franchises  are  privileges  conferred  by  ffant 
from  the  government,  vested  in  private  individuals."  •  To  he  a  fran- 
chise the  right  possessed  must  be  such  as  cannot  be  exercised  without 
the  express  permission  of  the  sovereign  power  • — a  privilege  or  im- 
munity of  a  public  nature  which  cannot  be  legally  exercised  without 
legislative  grant.**  The  right,  whether  existing  in  a  natural  or  an  arti- 
ficial person,  to  carry  on  any  particular  business,  is  not  necessarily  or 
usually  a  franeliise.**  It  is  the  privilege  of  doing  that  "which  does 
not  belong  to  the  citizens  of  the  country  generally  by  conmion  right" 
that  constitutes  the  distinguishing  feature  of  a  franchise.**     Thus, 

5.  Moigan  v.  Looisiana,  93  U.  S.  25  U.  S.  (L.  ed.)  185;  State  v.  Real 
217,  23  U.  S.  (L.  ed.)  860;  Chesapeake,  Estate  Bank,  6  Ark.  595,  41  Am.  Dec. 
etc.,  R.  Co.  V.  Miller,  114  U.  S.  176,  109. 

5  S.  Ct.  813,  29  U.  S.  (L.  ed.)  121;       9.  Belleville  v.   Citizens'   Horse   R. 

Willamette  Woolen  Mfg.  Co.  v.  Bank  Co.,  152  111.  171,  38  N.  E.  584,  26 

of  British  Columbia,  119  U.  S.  191,  L.R.A.   681;    Lasher   v.   People,   18B 

7  S.  Ct.  187,  30  U.  S.  (L.  ed.)  384;  111.  226,  55  N.  E.  663,  75  A.  S.  B. 

Higgins  v.  Downward,  8  Houst.  (Del.)  103,  47  L.R.A.  802;  State  v.  Minne- 

227,  14  Atl.  720,  32  Atl.  133,  40  A.  sota  Thresher  Mfg.  Co.,  40  Minn.  213, 

S.  R.  141;  Crawford  Electric  Co.  v.  41  N.  W.  1020,  3  L.R.A.  610;  People 

Knox  County  Power  Co.,  110  Me.  285,  v.   State  Board  of  Tax   Comers,   174 

86   Atl.   119,   Ann.   Cas.   1914C   933.  N.  Y,  417,  67  N.  E.  69,  105  A.  S.  R. 

6.  Willamette  Woolen  Mfg.  Co.  v.  674,  63  L.R.A.  884;  State  v.  Scongal, 
Bank  of  British  Columbia,  119  U.  S.  3  S.  D.  55,  51  N.  W.  858,  44  A.  S. 
191,  7  S.  Ct.  187,  30  U.  S.  (L,  ed.)  R.  756,  15  L.R.A.  477. 

384.  10.  State   v.   Real   Estate  Bank,  5 

7.  State  V.  Real  Estate  Bank,  5  Ark.  Ark.  595,  41  Am.  Dec.  109;  Belleville 
595,  41  Am.  Dec.  109 ;  BelleviUe  v.  v.  Citizens'  Horse  R.  Co.,  152  DL  171, 
Citizens'  Horse  R.  Co.,  152  lU.  171,  38  N.  E.  584,  26  Ii.R.A.  681;  Blake  v. 
38  N.  E.  584,  26  L.R.A.  681;  Lasher  Winona,  etc.,  R.  Co.,  19  Minn.  418, 
V.  People,  183  111.  226,  55  N.  E.  663,  18  Am.  Rep.  345;  State  v.  Minnesota 
75  A.  S.  R.  103,  47  L.R.A.  802;  State  Thresher  Mfg.  Co.,  40  Minn.  213,  41 
V.  Minnesota  Thresher  Mfg.   Co.,  40  N.  W.  1020,  3  L.R.A.  510. 

Minn.  213,  41  N.  W.  1020,  3  L.R.A.  11.  State    v.    Minnesota    Thresher 

510;  Com.  v.  Arrison,  15  Serg.  &  R.  Mfg.   Co.,  40  Minn.  213,  41  N.  W. 

(Pa.)  127, 16  Am.  Dee.  531;  Shamokin  1020,  3  L.R.A.  510.    But  see  Union- 

Val.  R.  Co.  v.  livermore,  47  Pa.  St  town  v.  State,  145  Ala.  471^  39  So* 

465,  86  Am.  Dee.  552;  State  v.  Seou-  814,  8  Ann.  Cas.  320   (operation  of 

gal,  3  8.  D.  55,  51  N.  W.  858,  44  dispensary  for  sale  of  liquor  held  ez- 

A.  S.  R.  756,  15  L.R.A.  477.  ercise  of  franchise).    And  see  Banks, 
Note:  4  L.R^.  616.  vol.  3,  p.  364;  Insurance;;  Intoxicat- 

8.  Bank  of  Augusta  v.  Earle,  13  Pet.  ing  Liquors  ;  Licenses,  etc. 

519,  10  U.  S.  (L.  ed.)  274;  People's  12.  Bank  of  Augusta  v.  Earle,  13 

B.  Co.  v.  Memphis  R.  Co.,  10  Wall.  Pet.  519,  10  U.  S.  (L.  ed.)  274;  Peo- 
38,  19  U.  S.  (L.  ed.)  844;  Atlanta,  pie's  R.  Co.  v.  Memphis  R.  Co.,  10 
etc.,  R.  Co.  V.  Georgia,  98  U.  S.  359,  WaU.  38,  19  U.  S.  (L.  ed.)  844;  New 
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when  a  rig^t  of  way  over  a  public  stree*  is  granted,  with  leave  to 
constraot  and  operate  a  street  railroad  thereon,  the  privilege  is  a 
franchise,  or  the  right  to  do  something  in  the  public  highway  which, 
except  for  the  grant,  would  be  a  trespass.^*  Not  inf^quently  the 
courts  have  confused  mere  rights  and  powers,  which  belong  to  cor* 
porations  and  individuals  alike,  with  franchises  which  inhere  in  and 
must  emanate  from  sovereignty  alone.  ^^  A  privil^e  is  none  the  lesB 
a  franchisoi  in  the  proper  sense<  of  that  term,  because  it  has  been 
granted,  not  directly  by  legislative  enactment,  but  by  municipal 
authorities  imder  the  sanction  of  legislative  enactment.  ^'^  The  discus- 
sion in  this  article  relates  to  franchises  generally,  and  reference  should 
be  made  to  particular  articles  in  this  work  for  a  treatment  of  special 
kinds  of  franchises  or  franchises  granted  for  the  operation  of  par- 
ticular public  utilities.^*  The  subjects  of  corporate  existence,  cor- 
porate charters  and  the  general  franchise  to  be  a  corporation  are 
treated  in  another  article.^^ 

2.  Character  as  Property  or  as  Including  Property. — ^In  character 
and  nature  a  franchise  is  essentially  in  all  respects  property,  and  is 
governed  by  the  same  rules  as  to  its  enjoyment  and  protection,  and 
regarded  by  the  law  precisely  as  other  property.^*  More  often  than 
not  franchises  are  very  valuable  and  productive  property,  and  when 

• 

Orleans  Gas  light  Co.  v.  Louisiana  105  A.  S.  R.  674,  63  L.R.A.  884.  See 
Light,  etc.,  Mfg.  Co.,  115  U.  S.  650,  Street  RaUiWays. 
6  S.  Ct.  252,  29  U.  S.  (L.  ed.)  516j  14.  Bank  of  California  v.  San  Fran- 
Bank  of  California  v.  San  Francisco,  cisco,  142  Cal.  276,  75  Pao.  832,  100 
142  Cal.  276,  75  Pac.  832,  100  A.  S.  A.  S.  R.  130,  64  L.R.A.  918;  Crawford 
R.  130,  64  L.RA.  918;  Higgins  v.  Electric  Co.  v.  Knox  County  Power 
Downward,  8  Houst.  (Del.)  227,  14  Co.,  110  Me.  285,  S6  AtL  119,  Ann. 
Atl.  720,  32  AtL  133,  40  A.  S.  R.  Cas.  1914C  933. 
141;  Leonard  v.  Baylen  St.  Wharf  Co.,  15.  Port  of  Mobile  v.  Louisville,  etc, 
69  Fla.  547,  62  So.  718,  31  L.RA,  R.  Co.,  84  Ala.  Il5,  4  So.  106,  6  A. 
(N.S.)  636;  Lasher  v.  People,  183  111.  S.  R.  342. 

226,  56  N.  E.  663,  75  A.  S.  R.  103,  16.  See    Bridges,    vol.   4,   p.   192; 

47  L.R.A.  802;  Lawrence  v.  Morgan's  CANAiiS,  vol.  4,  p.  446;  Electricity, 

L.  etc.,  R.  etc.,  Co.,  39  La.. Ann.  427,  vol.  9,  p.  1184;  Ferries,  vol.  11,  p. 

2  So.  69,  4  A.  S.  R.  266;  Stoughton  912;   Gas,  post;   Railroads;   Street 

V.  Baker,  4  Mass.  522,  3  Am.  Dec.  Railways  ;  Telegraphs  ;  Telephones  ; 

236;  State  v.  Philadelphia,  etc.,  R.  Co.,  Turnpikes  and  Toll  Roads;  Water- 

45  Md.  361,  24  Am.  Rep.  511;  State  works;  Wharves. 

T.  East  Fifth  St.  Ry.  Co.,  140  Mo.  17.  See  Corporations,  vol.  7,  p.  87 

539,  41  S.  W.  955,  62  A.  S.  R.  742,  et  seq. 

38  LJI.A.  218;  Milhau  v.  Sharp,  27  18.  Gordon  v.  Appeal  Tax  Court, 

N.  Y.  611,  84  Am.  Dec.  314;  Henry  3  How.  133,  11  U.  S.  (L.  ed.)  529; 

T.  Bartlesville  Gas,  etc.,  Co.,  33  Okla.  West  River  Bridge  v.  Dix,  6  How. 

473,  126  Pac.  726,  Ann.  Cas.  1914B  607, 12  U.  S.  (L.  ed.)  635;  Conway  v. 

487;  State  v.  Scougal,  3  S.,  D.  55.  51  Taylor,  1  Black  603, 17  U.  S.  (L.  ed.) 

N.  W.  858,  44  A.  S.  R.  756,  IS  L.R.A.  191 ;  Home  Ins.  Co.  v.  New  York,  134 

477.  U.  S.  594,  10  S.  Ct.  693,  33  U.  S. 

13.  People  r.  State  Board  of  Tax  (L.  ed.)  1025;  Louisville  v.  Cumber- 

Com'rs,  174  N.  Y.  417,  67  N.  E.  69,  land  Telephone,  etc.,  Co.,  224  U.  S. 
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not  conferred  for  the  purpose  of  giving  effect  to  some  i^eserved  power 
of  a  state,  seem  to  be  as  properly  objects  of  taxation  as.  any  other 
property.**  It  is  its  character  as  property  only  which  imparts  value  to 
a  franchise,  and  alone  authorizes  a  right  of  action  for  invasions  or 
disturbances  of  its  enjoyment. '^  Thus  it  has  been  held  in  a  number 
of  cases  that  the  grantee  of  a  public  utility  franchise  has  such  a 
property  right  as  will  entitle  him  to  restrain  by  injmiction  any  person 
or  corporation  attempting  without*  authority  to  exercise  such  right 
in  competition  with  him  although  the  franchise  is  not  exclusive.*  The 
owner  of  a  franchise  has  the  same  security  for  its  protection,  under 
the  constitution,  as  has  the  owner  of  any  other  property.*  The  fact 
that  a  franchise  is  conferred  by  grant  from  the  government,  and  may 
be  forfeited  by  misuser  or  nonuser,  does  not  argue  that  it  i&  not  prop- 
erty, or  that  it  may  be  lost  in  a  way  or  manner  which  will  not  deprive 
the  owner  of  other  property  of  his  rights  therein.*  "An  estate,"  said 
Chancellor  Kent  (3  Kent's  Com.  458),  "in  a  franchise  and  an 
estate  in  land  rest  upon  the  same  principle,  being  equally  grants 
of  a  right  or  privilege  for  an  adequate  consideration."*  Usually, 
franchises  are  included  in  the  general  denomination  of  "incorporeal 
hereditaments,"  a  term  used  to  distinguish  one  of  the  different  kinds 

649,  32  S.  Ct.  672,  56  U.  S.  (L.  ed.)  Pac.  982,  98  A.  S.  R.  572;  Lumberville 
934;  Owensboro  v.  Cumberland  Tele-  Delaware  Bridge  Co.  v.  State  Board 
phone,  etc.,  Co^  230  U.  S.  58,  33  S.  of  .Assessors,  56  N.  J.  L.  529,  26  Atl. 
Ct.  988,  67  U.  S.  (L.  ed.)  1389;  Boise  711,  26  L.R.A.  134;  Fond  du  Lac 
Artesian  Hot,  etc..  Water  Co.  v.  Boise  Water  Co.  v.  Fond  du  Lac,  82  Wis. 
City,  230  U.  S.  84,  33  S.  Ct.  997,  67  322,  52  N,  W.  439,  16  L.k.A.  681. 
U.  S.  (L.  ed.)  1400;  Port  of  Mobile  And  see  Taxation. 
V.  Louisville,  etc.,  R.  Co.,  84  Ala.  116,  20.  West  River  Bridge  v.  Dix,  6 
4  So.  106,  5  A.  S.  R.  342;  Oakland  How.  507,  12  U.  S.  (L.  ed.)  635. 
R.  Co.  V.  Oakland,  etc.,  R.  Co.^  46  1.  Smith  v.  Harkins,  38  N.  C.  613, 
Cal.  365, 13  Am.  Rep.  181;  Lippincott  44  Am.  Dec.  83;  Patterson  v.  Woole- 
v.  Allender,  27  la.  460,  1  Am.  Rep.  mann,  5  N.  D.  608,  67  N.  W.  1040, 
299;  Baltimore  v.  Baltimore,  etc.,  R.  33  L.R.A.  536;  Bartlesville  Electric 
Co.,  6  Gill  (Md.)  288.  48  Am.  Dec.  Light,  etc.,  Co.  v.  Bartlesville  Inter- 
531;  Syracuse  Water  (Jo.  v.  Syracuse,  urban  R.  Co.,  26  Okla.  453,  109  Pac 
116  N.  Y.  167,  22  N.  E.  381,  6  L.RJl.  228,  29  L.R.A.(N.S.)  77  and  note. 
546.  2.  Note:  4  L.R.A.  616.    As  to  the 

Note :  4  L.R. A.  616.  nature  of  property  rights  protected  by 

19,  Provident  Sav.  Inst.  v.  Massa-  the  constitution,  see  Constitutional 
chusetts,  6  Wall.  611, 18  U.  S.  (L.  ed.)  Law,  vol.  6,  p.  476.  See  also  infra, 
907;  Veazie  Bank  v.  Fenno,  8  Wall.  par.  6. 

533,  19  U.  S.  (L.  ed.)  482;  State  v.  3.  Lippincott  v.  Allander,  27  la.  460, 
Philadelphia,  etc.,  R.  Co.,  45  Md.  361,  1  Am.  Rep.  299. 
24  Am.  Rep.  511;  Baltimore  v.  John-  .  4.  Conway  v.  Taylor,  1  Black  603, 
son,  96  Md.  737,  64  Atl.  646,  61  L.R.A.  17  U.  S.  (L.  ed.)  191;  Oakland  R.  Co. 
568;  Adams  v.  Bullock,  94  Miss.  27,  47  v.  Oakland,  etc.,  R.  Co.,  45  Cal.  365, 
So.  527,  19  Ann.  Cas.  165  and  note;  13  Am.  Rep.  181;  Dufour  v.  Stacey, 
Northwestern  Mut.  Life  Ins.  Co.  v.  90  Ky.  288,  14  S.  W,  48,  29  A.  S.  R, 
Lewis,  etc,  County,  28  Mont.  484,  72  374. 
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of  things  real ;  *  but  in  some  states  they  are  decfared  to  be  personal 
property.*  Whether  a  corporate  franchise  should  or  may  be  taxed 
as  real  or  personal  property  depends  entirely  upon  local  statutes  and 
the  construction  thereof.  The  general  rule,  however,  is  that  a  cor« 
porato  franchise  is  taxable  as  personal  property.'  While  the  term 
''tenements"  embraces  some  franchises,  still  this  term  as  used  in  a 
statute  authorizing  the  proceeding  of  unlawful  detainer  must,  from 
the  nature  of  the  proceeding,  be  restricted  to  tenements  upon  which 
an  entry  can  be  made,  and  of  which  there  can  be  tangible  possession.® 
A  franchise  does  not  necessarily  involve  an  interest  in  land;  it  is 
not  real  estate,  but  a  privilege  which  may  be  owned  without  the 
acquisition  of  real  property  at  all.^  Nor  does  it,  according  to  the  better 
opinion,  embrace  property  acquired  by  its  exercise.**  It  is  a  fran- 
chise to  be  a  corporation,  m\h  power  to  sue  and  be  sued,  and  to 
hold  property  as  a  corporate  body.  So  it  is  a  franchise  to  be  em- 
powered to  build  a  bridge  or  keep  a  ferry  over  a  public  stream, 
with  a  right  to  demand  tolls  or  ferriage;  or  to  build  a  mill  upon  a 
public  river,  apd  receive  tolls  for  grinding,  etc.  But  the  franchise 
consists  in  the  incorporeal  right;  the  property  acquired  is  not  the 
franchise.  Thus  the  distinction  is  clear  between  a  franchise,  as  such, 
and  the  property  acquired  for  the  use  of  the  franchise.** 

3.  Ownership  of  Corporate  Franchises. — There  is  a  marked  distinct 
tion  between  the  franchise  which  is  essential  to  the  creation  and  con- 
tinued exislence  of  a  corporation — a  right  to  exist  as  an  artificial 
being,  a  right  conferred  by  the  sovereignty  of  the  state — ^and  those 
rights,  subsidiary  in  their  nature,  by  which  the  corporation  obtains 
privileges  of  more  or  less  value,  to  the  enjoyment  of  which  oorpo- 

6.  Leonard  v.  Baylen  St.  Wharf  Co.,  47  So.  527, 19  Ann.  Cas.  165  and  note. 

59  Fla.  547,  52  So.  718,  31  L.BJL.  And  see  Taxation. 

(N.S.)   636;  Gibbs  v.  Drew,  16  Pla.  8.  Gibbs  v.  Drew,  16  Fla.  147,  26 

147,  26  Am.  Rep.  700;  lippincott  v.  Am.  Rep.  700.    See  Fobciblb  Entbt 

Allander,  27  la.  460,  1  Am.  Rep.  299.  akd  Dittainkr,  vol.  11,  p.  114L 

Note:  66  LHA,  36.  9.  Consolidated   Gas   Co.   v.   Balti- 

A  franchise  may  be  considered  real  more,  101  Md.  541,  d  Atl.  532,  109 

estate  within  the  meaning  of  a  legis-  A.  S.  R.  584, 1  LJ%.A.(N.S.)  263. 

lative  grant,  ''to  enter  npon  and  use  10.  GK>rdon  v.  Appeal  Tax   Court, 

all  such  lands  and  real  estate,  as  may  3  How.  133,  11  XJ.  S.  (L.  ed.)  529; 

be  necessary,"  where  snch  {randbise  is-  Bridgeport  v.  New  York,  ete.,  B.  Co., 

sues  out  of  land  of  freehold  dnration.  36  Conn.  255,  4  Am.  Rep.  63. 

Enfield  Toll  Bridge  Co.  v.  Hartford,  11.  Consolidated  Gas  Co.  v.  Balti- 

etc.,  R.  Co.,  17  Conn.  454,  44  Am.  Dee.  more,  101  Md.  641,  61  Atl.  532,  109 

556;   State  v.  Georgia  Medical  Soc,  A.  8.  R.  584,  1  LJl.A.(N.S.)  263. 

38  Ga.  608^  95  Am.  Dec.  408.  A  franchise  mnst  be  considered  with 

6.  Home  Ins.  Co.  v.  New  York,  134  reference  to  the  corporation  or  prop- 
U.  S.  594,  10  S.  pt.  593,  33  U.  S.  erty  to  which  it  appertains.  Lawrence 
(L.  ed.)  1025.  v.  Morgan's  L.  etc.,  R.  etc.,  Co.,  3D  La. 

7.  Adams  v.  Bullock,  94  Miss.  27,  Ann.  427^  2  So.  69,  4  A.  S.  R.  265.   -. 
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rate  existence  is  not  a  prerequisite.**  The  primary  franchise  of  being 
a  corporation  is  generally  deemed  to  be  vested  in  the  individuals  who 
compose  it  and  not  in  the  corporation  itself^  while  the  secondary 
franchises,  such  as  the  right  of  a  railway  to  construct  and  operate 
its  road,  or  the  right  to  operate  a  water  plant  and  collect  water  rates, 
are  vested  in  the  corporation.*^  Such  franchises  are  legal  estates 
vested  in  the  corporation  itself  as  soon  as  it  is  in  esse.  They  are  not 
mere  naked  powers  coupled  with  an  interiast  which  vests  in  the  cor- 
poration upon  the  possession  of  its  franchises;  and  whatever  may  be 
thought  of  the  corporators,  it  cannot  be  denied  that  the  corporation 
itself  has  a  legal  interest  in  such  franchises.*^  It  may  sue  and  be 
sued  for  them.*^ 

4.  Distinction  between  Franchise  and  License  or  Easement. — ^A 
license  has  been  generally  defined  as  a  mere  personal  privilege  to 
do  acts  upon  the  land  of  the  licensor,  of  a  temporary  character,  and 
revocable  at  the  will  of  the  latter  unless,  according  to  some  authori- 
ties, in  the  meantime  expenditures  contemplated  by  the  licensor  when 
the  license  was  given  have  been  made.  A  franchise,  however,  is  neither 
personal  nor  temporary ;  *•  nor  is  it  revocable.*'  Occasionally  fran- 
chises have  been  termed  easements ;  *®  yet  there  are  plain  points  of 
dissimilarity  between  the  two  rights.  The  use  of  a  franchise  may 
require  the  occupancy,  or  even  the  ownership,  of  land;  but  that  cir- 
cumstance does  not  make  the  franchise  itself  an  interest  in  land. 
To  define  the  nature  of  a  thing  by  the  means  which  arp  employed 
in  its  use  is  to  confound  the  thing  itself  with  the  agencies  applied 
in  its  adaptation.  Because  land  may  be  required  in  putting  a  fran- 
chise into  effective  operation,  it  does  not  follow  that  the  franchise 
is  land,  or  an  interest  in  land.    But  an  easement  is  quite  a  diiferent 

12.  Vicksburg  v.  Vicksburg  Water-   Co.,  110  Me.  285,  86  Atl.  119,  Ann. 
works  Co.,  202  U.  S,  453,  26  S.  Ct.   Cas.  1914C  933. 

660,  50  U.  S.  (L.  ed.)  1102,  6  Ann.  14.  Society  for  Savings  v.  Coite,  6 
Cas.  253;  Calder  v.  Michigan,  218  U.  Wall.  594, 18  U.  S.  (L.  ed.)  897;  Craw- 
S.  591,  31  S.  Ct.  122,  54  U.  8.  (L.  ford  Electric  Co.  v.  Knox  County  Pow- 
ed.)  1163;  Bank  of  California  v.  San  er  Co.,  110  Me.  285,  86  AtL  119,  Ann. 
Francisco,  142  Cal.  276,  75  Pac.  832,  Cas.  1914C  933. 
100  A.  S.  R.  130,  64  L.R.A.  918;  Craw-  15.  Dartmouth  College  v.  Wood- 
ford Electric  Co.  v.  Knox  County  ward,  4  Wheat.  518,  4  U.  S.  (L.  ed.) 
Power  Co.,  110  Me.  285,  86  Atl.  119,  629;  Society  for  Savings  v.  Coite,  6 
Ann.  Cas.  1914C  933;  Cooper  v.  Utah  WaU.  594,  18  U.  S.  (L.  ed.)  897. 
Light,  etc.,  Co.,  35  Utah  570,  102  Pac.  16.  Owensboro  v.  Cumberland  Tele- 
202,  136  A.  S.  R.  1075.  phone,  etc.,  Co.,  230  U.  S.  58,  33  S. 

As  to  the  corporate  franchise  in  gen-  Ct.  988,  57  U.  S.  (L.  ed.)  1389. 

eral  as  distinguished  from  special  f ran-  17.  Boise  Artesian  Hot,  etc.,  Water 

chises,  see  Corporations,  vol.  7,  p.  87.  Co.  v.  Boise  City,  230  U.  S.  84,  33 

13.  Bank  of  California  v.  San  Fran-  S.  Ct.  997,  57  U.  S.   (L.  ed.)   1400 
Cisco,  142  Cal.  276,  75  Pac.  832,  100  18.  Louisville  v.   Cumberland  Tele- 
A.  S.  R.  130,  64  L.R.A.  918 ;  Crawford  phone,  etc.,  Co.,  224  U.  S.  649,  32  S. 
Electric  Co.  V.  Knox  County  Power  Ct.  572,  56  U.  S.  (L.  ed.)   934. 
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thing.  It  is  esaentially  and  inherently  an  interest  in  land.  It 
will  be  found  upon  examining  some  of  the  cases  that  there  is  occa- 
sionally a  want  of  exactness  in  the  use  of  terjoas^  and  now  and  then 
the  right  to  do  a  particular  thing — which  is  the  franchise — ^is  con- 
fused with  the  results  ax^hieved  in  the  exercise  of  the  rights  and  those 
results  are  inaccurately  spoken  of  as  the  franchise^.  The  right  to 
occupy  streets  is  a  franchise — the  actual  occupation  of  them  in  that 
way  pursuant  to  the  franchise  is  the  acquisition  of  an  easement.  A 
distinction  must  be  marked  between  the  right  to  do  the  thing,  and 
the  interest  acquired  in  the  soil  by  the  exercise  of  that  right.  The 
right  of  a  railroad  company  to  be  and  to  build  a  road  is  a  franchise 
from  the  state ;  the  roadbeci  acquired  by  purchase  or  condemnation  is 
an  easement  altogether  distinct  therefrom,  though  obtaJAed  as  a  result 
of  the  exercise  of  that  pre-existing  franchisp.^* 

5.  Public  Nature  of  Franchises. — It  has  been  said  that  franchises 
ought  not  to  be  exercised  by  private  individuals  at  their  mere  will 
and  pleasure,  but  should  be  reserved  for  public  control  and  admin- 
istration, either  by  the  government  directly^  or  by  public  agents  act- 
ing under  such  conditions  and  regulations  as  the  government  may 
impose  in  the  public  int^rest  and  for  the  public  security.*®  As  a  rule, 
however,  they  spring  from  contracts  between  the  sovereign  power 
and  private  citizens,  made  upon  valuable  considerations,  for  purposes 
of  individual  advantage  as  well  as  public  benefit^  And  hence  a 
franchise  partakes  of  a  double  nature  and  charaxiter.  So  far  as  it 
affects  or  concerns  the  public>  it  is  publici  juris,  and  is  subject  to 
governm«ital  control.  The  legislature. may  prescribe  the  manner  of 
granting  it,  to  whom  it  may  be  granted,  the  conditions  and  terms 
upon  which  it  may  be  held,  and  the  duty  of  the  grantee  to  the  public 
in  exercising  it,  and  also  provide  for  its  forfeiture  upon  the  failure 
of  the  grantee  to  perform  that  duty.  But,  when  granted,  it  becomes 
the  property  of  the  grantee,  and  is  a  private  right,  subject  only  to 
the  governmental  control  growing  out  of  its  other  nature  as  publici 
juris.*  .  The  character  and  extent  of  the  right  granted  in  the  use 
of  a  franchise  depend  upon  the  terms  of  the  grant,  the  nature  of  the 
franchise,  and  the  purpose  designed  to  be  accomplished.* 

6.  Contract  Feature;  Constitutional  Protection. — It  is  generally 
conceded  that  a  franchise  is  the  subject  of  contract  between  the  state 

r 

19.  See  EASi^QCSiirTS,  toI.  9,  ppv  735-      Note :  8  L.B.A.  498. 

736.  2.  LippeAcott  V.  Allander,  27  la.  460, 

20.  California  v.  California  Pac.  R.  1  Am.  Rep.  299 ;  Tower  v.  Tower,  etc., 
Co.,  127  U.  S-  1,  8  S.  Ct  1073,  32  St.  R.  Co.,  68  Minn.  500,  71  N.  W. 
U.  S.  (L.  ed.)  150;  AsWey  v.  Ryan,  691,  64  A.  S.  R.  493,  38  Ii.R.A.  541. 
153  U.  S.  436,  14  S^  Ct.  865,  38  U.  3.  Leonard  v.  Baylen  St  Wharf  Co., 
S.  (L.  ed.)  773.  59  Fla.  547,  52  So.  718,  31  L.R.A. 

1.  State  V.  Real  Estate  Bank,  5  Ark.    (N.S.)  636. 
695,  41  Amu  Dee.  1Q9.  .      .i 
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and  the  grantee,*  and  that  a  valuable  consideration  passes  from  the 
latter  to  the  former,  whereby  a  property  right  becomes  vested.*  The 
contract  thus  created  has  the  same  status  as  any  other  contract  recog- 
nized by  the  law;*  it  is  binding  mutually  upon  the  grantor  and 
grantee  and  is  enforceable  according  to  its  terms  and  tenor.'  Whether 
conferred  directly  by  legislative  enactment,  or  in  a  mode  provided 
for  by  such  enactment,  a  franchise  becomes  a  eontract  which  is 
entitled  to  be  protected  from  impairment  by  legislative  action  under 
the  provision  of  the  federal  and  state  constitutions  prohibiting  the 
passage  of  any  law  by  which  the  obligation  of  existing  contracts 
shall  be  impaired  or  lessened.®  Since  the  decision  of  the  celebrated 
Dartmouth  College  cafle,^  the  doctrine  that  a  grant  of  corporate  powers 
by  the  sovereign  to  an  association  of  individuals  for  public  use  con- 
stitutes a  contract  within  the  meaning  of  the  federal  constitution 
prohibiting  state  legislatures  from  passing  laws  impairing  its  obliga- 
tions, has,  although  sometimes  criticised,  been  uniformly  acquiesced 
in  by  the  courts  of  the  several  states  as  the  law  of  the  land,  and  may 
be  regarded  as  too  firmly  established  to  admit  of  question  or  dispute.^* 

4.  Blair  v.  Chicago,  201  U.  S.  400,  East  Ohio  Gas  Co.  v.  Akron,  81  Ohio 
26  S.  Ct.  427,  60  U.  S.  (L.  ed.)  801;  St.  33,  90  N.  B.  40, 18  Ann.  Cas.  332, 
Grand  Trunk  Western  R.  Co.  v.  South  26  LJl.A.(N.S.)   92. 

Bend,  227  U.  S.  544,  33  S.  Ct.  303,  Note:  Ann.  Cas.  1913D  142. 
57  U.  S.  (L.  ed.)  633,  44  L.R.A.(N.S.)  8.  Memphis,  etc.,  R.  Co.  v.  Railroad 
405;  Chicago  Gen.  R.  Co.  v.  Chicago,  ComTs,  112  U.  S.  609,  6  S.  Ct,  299, 
176  111.  253,  52  N.  E.  880,  68  A.  S.  28  U.  S.  (L.  ed.)  837;  Blair  v.  Chi- 
R.  188,  66  L.R.A.  959;  Dufonr  v.  cago,  201  U.  S.  400,  26  S.  Ct.  427, 
Stacey,  90  Ky.  288,  14  S.  W.  48,  29  50  U.  S.  (L.  ed.)  801;  Pomona  v. 
A.  S.  R.  374;  Louisville  v.  Louisville  Sunset  Telephone,  etc.,  Co.,  224  U.  S, 
Home  Tel.  Co.,  139  Ky.  234,  148  S.  330,  32  S.  Ct.  477,  66  U.  S.  (L.  ed.) 
W.  13,  Ann.  Cas.  1914A  1240;  State  788;  Boise  Artesian  Hot,  etc.,  Water 
V.  East  Fifth  St.  R.  Co.,  140  Mo.  539,  Co.  v.  Bdise  City,  230  U.  S.  84,  33 
41  S.  W.  955,  62  A.  S.  R.  742,  38  S.  Ct.  997,  57  U.  S.  (L.  ed.)  1400; 
L.R.A.  218.  Compare  Belleville  v.  New  York  Electric  Lines  Co.  v.  Em- 
Citizens'  Horse  R.  Co.,  152  111.  171,  pire  City  Subway  Co.,  235  U.  S.  179, 35 
38  N.  E.  584,  26  L.R.A.  681.  S.  Ct  72,  59  U.  S.  (L.  ed.)  184,  Ann. 
Note:  Ann.  Cas.  1913D  142.  Cas.  1915 A  906;   Port  of  Mobile  v. 

5.  Dufour  v.  Stacey,  90  Ky.  288,  Louisville,  etc.,  R.  Co.,  84  Ala.  115,  4 
14  S.  W.  48,  29  A.  S.  R.  374;  State  So.  106,  5  A.  S.  R.  342;  Burlington  v. 
V.  East  Fifth  St.  R.  Co.,  140  Mo.  Burlington  St.  R.  Co.,  49  la.  144,  31 
539,  41  S.  W.  955,  62  A.  S.  R.  742,  Am.  Rep.  145;  Clarksburg  Electric 
38  L.R.A.  218.  Light  Co.  v.  Clarksburg,  47  W.  Va. 

6.  Louisville  v.  Louisville  Home  Tel.  739,  35  S.  E.  994,  50  L.R.A.  142. 
Co.,  140  Ky.  234,  148  S.  W.  13,  Ann.  As  to  impairment  of  obligation  of 
Cas.  1914A  1240.  contracts    in    general,   see    Constitu- 

7.  Louisville  v.  Cumberland  Tele-  tional  Law,  vol.  5,  p.  323  et  eeq. 
phone,  etc.,  Co.,  224  U.  S.  649,  32  S.  9.  Dartmouth  College  v.  Woodward, 
St.  572,  56  U.  S.  (L.  ed.)  934;  Grand  4  Wheat.  518,  4  U.  S.  (L.  ed.)  629. 
Trunk  Western  R.  Co.  v.  South  Bend,  IT).  People  v.  O'Brien,  111  N.  Y.  1, 
227  U.  S.  544,  33  S.  Ct.  303,  57  tJ.  18  N.  E.  692,  7  A.  S.  R.  684,  2  L.R.A. 
S.  (L.  ed.)  633,  44  L.R.A. (N.S.)  405;  255.    See  CoEPORATiONd,  vol.  7,  p.  93. 
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Before  the  contrat;!  clanse  can  be  invoked;  however,  there  must  be 
a  contract,  and  some  act  by  the  state,  or  by  its  creature,  a  municipal 
corporation,  by  which  the  obligation  of  that  contract  is  impaired. 
If  there  is  no  contract,  there  can  be  no  impairment  of  the  obligation 
of  a  contract  And  for  this  purpose  an  ultra  vires  contract  is  no 
contract  at  all.^^  Of  course  where  the  grantee  is  a  municipal  corpo- 
ration, a  creature  of  the  state,  the  rule  is  different,  and  franchises 
of  a  pubhc  nature  granted  to  it  are  not  regarded  as  resting  upon 
contract.** 

7.  Rights  Gramtable  as  Franchises. — ^Franchises  are  diverse,  and 
almost  infinite.  Of  such  sort,  at  common  law,  are  the  liberty  of 
holding  a  court  of  one's  own;  the  right  of  holding  markets  and 
fairs,  of  taking  toll,  etc.*'  In  this  country,  however,  franchises  can 
only  embrace  corporations,  ferries,  bridges,  wharves,  and  the  like; 
and,  it  may  be  added,  the  elective  franchise,  as  it  is  granted  by 
the  constitution  to  a  portion  of  the  people  to  elect  their  officers.*^ 
The  state  stands  in  the  place  of  the  king,  and  has  succeeded  to  the 
prerogatives  and  franchises  proper  for  a  republican  government, 
and  tibose  only;  many  branches  of  the  royal  prerogative  would  be 
altogether  improper  in  this  country.*'  Again  no  legislature  can 
bargain  away  the  public  health  or  the  public  morals.  The  people 
themselves  cannot  do  it,  much  less  their  servants.  The  supervision 
of  both  these  subjects  of  governmental  power  is  continuing  in  its 
nature;  they  are  to  be  dealt  with  as  the  special  exigencies  of  the 
moment  may  requira  Government  is  organized  with  a  view  to  their 
preservation,  and  cannot  divest  itself  of  the  power  to  provide  for 
them.  For  this  purpose  the  largest  legislative  discretion  is  allowed, 
and  the  discretion  cannot  be  parted  with  any  more  than  the  power.*' 
Nor  is  the  right  to  carry  on  business  elevated  to  the  plane  of  a  fran- 
chise merely  because  it  is  exercised  customarily  by  public  service 
corporations.  The  right  that  must  be  expressly  conferred  upon  an 
artificial  person  may  be  and  often  is  but  the  inherent  right  of  a 
natural  person.*'  So  there  is  no  franchise  in  the  right  to  hold  land 
and  tenem^its,  or  incorporeal  hereditaments  connected  with  lands, 
for  this  right  is  generally  supposed  to  belong  to  the  citizen,  inde- 
pendently of  the  sovereign.**     It  is  not  understood,  however,  that 

11.  Westminster  Water  Co.  v.  West-  16.  Com.  v.  Airison,.  15  Serg.  &  R. 
minster,  98  Md.  551,  56  Atl.  990,  103    (Pa.)   127,  16  Am.  Beo.  531. 

A.  S.  R.  424,  64  L.R.A.  630,  16.  New  Orleans  Gas-Light  Co.  v. 

12.  Note :  35  A.  S.  R.  539.  Louisiana  Light,  etc.,  Mfg.  Co.,  115 

13.  Com.  V.  Arrison,.  15  Seiig.  &  R.  U.  S.  650,  6  S.  Ct.  252,  29  U.  S.  (L. 
(Pa.)   127,  16  Am*  Dec.  631.  ed.)  516. 

14.  Lasher  v.  People,  183  111.  226,  17.  Crawford  Electric  Co.  ▼.  Kno : 
55  N.  E.  663,  75  A.  S.  R.  103,  47  County  Power  Co.,  110  Me.  285,  86 
LJR.A.  802  J  Com.  v.  Arrison,  15  Serg.  Atl.  119,  Ann.  Cas.  1914C  933.    . 

&  R.  (Pa.)  127,  16  Am.  Dec.  531.  18.  Shamokin  Val.  R.  Co.  v.  Liver- 
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rights  exercised  by  the  citizen  at  present  may  not  be  withdrawn  by 
sovereignty  so  as  in  effect  to  make  them  franchises  to  all  practical 
intents  and  purposes.  Whenever  any  occupation  or  business  is  con- 
ducted in  5uch  manner  that  the  welfare  of  the  people  generally 
requires  it  to  be  regulated,  modified  or  restrained  altogether^  the  legis- 
lature may  affix  to  its  exercise  any  conditions  that  legitimately  tend 
to  correct  the  evil;  and  thus  what  was  once  a  common  right  is  now 
a  franchise.^®  Accordingly,  the  right  of  banking  has  been  held,  by 
virtue  of  a  restrjiining  act,  to  become  a  franchise,  or  privilege,  derived 
from  the  grant  of  the  legislature,  and  subsisting  only  in  such  compa- 
nies, associations  or  individuals  as  can  show  such  grant.^  Some 
courts  have  asserted^  however,  that  banking  is  not  a  franchise,  and 
cannot  be  made  so  by  legislative  action :  and  hence  that  lan  individual 
citizen  cannot  be  deprived  of  the  right  to  exercise  banking  powers, 
nor  can  their  exercise  be  restricted  to  corporations.* 

8.  Particular  Rights  and  Privileges. — It  is  settled  law  that  tilie 
privilege  of  making  a  railway  or  turnpike,  or  establishing  a  bridge 
or  ferry  and  taking  tolls  for  the  use  of  the  same,  is  a  franchise.* 
So  the  right  to  construct  and  operate  a  street  railway  is  a  franchise 
which  must  have  its  source  in  the  sovereign  power.*  And  the  grant 
of  the  right  to  construct  a  waterworks  plant  in  a  city  and  to  use  the 
city  streets  for  that  purpose  is  the  grant  of  a  franchise.*  Likewise 
the  manufacture  of  gas,  and  its  distribution  for  public  and  private 
use  by  means  of  pipes  Isdd  in  the  streets  and  highways,  is  not  an 
ordinary  business  in  which  everyone  may  engage,  but  is  a  franchise 

more,  47  Pa.  St.  465,  86  Am.  Deo.  R.  Co.,  84  Ala.  115,  4  So.  106,  5  A 
552.  S.  R.  342;  Blake  v.  WinoHa,  etc.,  R. 

19.  People  V.  Utica  Ins.  Co.,  15  Co.,  19  Minn.  418,  18  Am.  Rep.  345; 
Johns.  (N.  y.)  358,  8  Am.  Dec.  243.   State  v.   St.   Paul   City  R.   Co.,   117 

20.  Bank  of  California  v.  San  Fran-  Minn.  316,  135  N.  W.  976,  Ann.  Cas. 
Cisco,  142  CaL  276,  75  Pac.  832,  100  1913D  139^Beekman  v.  Saratoga,  etc., 
A.  S.  R.  130,  64  L.R.A.  918;  People  R.  Co.,  3  Paige  (K  Y.)  45,  22  Am. 
V.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  Dec.  679;  Davis  v.  New  York,  14  N. 
358,  8  Am.  Dec.  243 ;  Milhau  v.  Sharp,  Y.  506,  67  Am.  Dec.  186 ;  Milhau  ▼. 
27  N.  Y.  611,  84  Am.  Dec.  314;  Dear-  Sharp,  27  N.  Y.  611,  84  Am.  Deo. 
bom  v.  Northwestern  Say.  Bsink,  42  314;  Chenango  Bridge  Co.  v.  Paige, 
Ohio  St.  617,  51  Am.  Rep.  851.  See  83  N.  Y.  178,  38  Ana.  Rep.  407. 
Baitks,  vol.  3,  p.  378  et  seq.  Notes :  2  L.R.A.  255 ;  58  L.R.A.  155. 

1.  State  V.  Scongal,  3  S.  D.  55,  51  See  Bridges,  vol.  4,  p.  204;  Ferries, 
N.  W.  858,  44  A.  S.  R.  756, 15  L.R.A.  vol.  11,  p.  912 ;  Railroads,  and  other 
477.    See  Banes,  vol.  3,  p.  380.  specific  titles. 

2.  People's  R.  Co.  v.  Memphis  R.  3.  State  v.  St.  Panl  City  R.  Co., 
Co.,  10  WaU.  38,  19  U.  S.  (L.  ed.)  117  Minn.  316,  135  N.  W.  976,  Ann. 
844;  Morgan  v.  Louisiana,  94  U.  S.  Cas.  1913D  139. 

217,  23  U.  S.   (L.  ed.)   860;  Wright       Note:  2  L.R.A.  255. 
v.  Nagle,  101  U.  S.  791,  25  U.  S.  (L.       See  Strew  Railways. 
ed.)   921;  Dyer  v.  Tuskaloosa  Bridge       4,  Adams  v.  Bullock,  94  Miss.  27,  47 
Co.,  2  Port.  (Ala.)  296,  27  Am.  Dec.    So.    527,    19    Ann.    Cas.    165.      See 
655;  Port  of  Mobile  v.  Louisville,  etc.,   Waters. 

182 


12  E.  C.  L.  FRANCHISES  §  8 

belonging  to  the  goTemment,  to  be  granted^  for  the  accomplishment 
of  public  objects,  to  whomsoever,  and  upon  what  terma^  it  pleases. 
It  is  a  business  of  a  public  nature,  and  meets  a  public  necessity  for 
which  the  state  may  make  provision.*  Upon  the  same  principles 
franchises  may  be  granted  by  the  government  in  virtue  of  its  control 
of  waters,  fishing,  wharves  and  innumerable  other  matters.^  The 
power  to  appoint  to  office  in  a  monarchy  is  a  royal 'privilege  or  branch 
of  the  king's  prerogative.  It  is  an  attribute  of  sovereignty,  and  does 
not  belong  to  citizens  generally,  by  common  right  Blackstone  in- 
cludes this  power  among  the  prerogatives  of  the  king,  and  says  that 
offices  are  in  his  disposal  as  sovereign.  In  a  republic  the  power  of 
appointment  is  equally  a  franchise,  though  it  may  not  be  lodged 
in  the  executive.'  Whether  an  immunity  from  taxation  is  to  be 
deemed  a  franchise  has  been  a  matter  of  some  contrariety  of  opin- 
ion. The  earlier  cases  appear  to  have  favored  the  view  that  such  an 
exemption  is  a  franchise,  but  the  later  authorities  seem  to  deny  this 
position.®  Blackstone  says  it  is  likewise  a  franchise  for  a  number 
of  persons  to  be  incorporated  and  subsist  as  a  body  politic,  with 
power  to  maintain  perpetual  succession,  and  to  do  other  corporate 
acts,  and  each  individual  member  of  such  corporation  is  also  said 
to  have  a  franchise  or  freedom.*  Indeed,  corporations  or  bodies  politic 
are  the  most  usual  franchises  known  to  our  law.**^  Once  created,  a 
corporation  exists  as  an  entity  alongside  natural  persons.  But  with- 
out being  granted  additional  powers,  the  corporation  cannot  exercise 
even  the  rights  of  natural  persons,  for  it  can  exercise  no  powers  that 
have  not  been  conferred  upon  it.  It  is  purely  the  creature  of  a 
statute.  These  additional  rights  are  often  called  franchises,  but  they 
should  more  properly  be  termed  powers;  and  when  conferred,  the 
corporation  has  in  many  cases  the  same  powers  possessed  by  the 

6.  New   Orleans   Gas-Light   Co.   v.  S.  Ct.  R.  592,  38  U.  S.  (L.  cd.)  460; 
Louisiana  Light,  etc.,  Mfg.  Co.,  116  U.  Rochester  R.  Co.  v.  Rochester,  205  U. 
S.  650,  6  S.  Ct.  252,  29  U.  S.  (L.  ed.)    S.  236,  27  S.  Ct.  469,  51  U.  S.  (L.  ed.) 
516;  Henry  v.  Bartlesville  Gas,  etc.,  784. 
Co.,  33  Okla.  473,  126  Pac.  726,  Ann.       Note :  36  A.  S.  R.  404. 
Cas.  1914B  487.    See  Gas,  poet.  And  see  Taxation. 

6.  See  specific  titles  in  this  work.  9.  State  v.  Georgia  Medical  Soc,  38 

7.  Lasher  v.  People,  183  111.  226,  65  6a.  608,  95  Am.  Dec.  408. 

N.  E.  663,  75  A.  S.  R.  103,  47  L.R.A.  10.  Atlanta,  etc.,  R.  Co.  v.  Georgia, 

802.  98  U.  S.  359,  26  U.  S.  (L.  ed.)  185; 

8.  East  Tennessee,  etc.,  R.  Co.  v.  Higgins  v.  Downward,  8  Houst.  (Del.) 
Hamblen  County,  102  U.  S.  273,  26  227,  14  Atl.  720,  32  Atl.  133,  40  A.  S. 
U.  S.  (L.  ed.)  152;  Chesapeake,  etc.,  R.  141;  Fietsam  v.  Hay,  122  HI.  293, 
R.  Co.  V.  MiUer,  114  U.  S.  176,  5  S.  13  N.  E.  501,  3  A.  S.  R.  492;  Rode- 
Ct.  813,  29  U.  S.  (L.  ed.)  121;  Given  macher  v.  Milwaukee,  etc.,  R.  Co.,  41 
V.  Wright,  117  U.  S.  648,  6  S.  Ct.  907,  la.  297,  20  Am.  Rep.  592.  See  Coft- 
29  U.  S.  (L.  ed.)  1021;  Keokuk,  etc.,  pobations,  vol.  7,  p.  87. 

R.  Co.  V.  Missouri,  152  U.  S.  301,  14 
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natural  person  without  a  special  grant, — no  more,  and  no  higher.^* 
Among  what  are  properly  designated  corporate  franchises  is  the  right 
accorded  to  foreign  corporations  to  do  business  in  the  state.** 

9.  Judicial  Policy. — "It  will  hardly  be  contended,"  said  Mr.  Jus- 
tice Story,  "that  every  grant  of  the  government  is  injurious  to  the 
interests  of  the  people,  or  that  every  grant  of  a  franchise  must  neces- 
sarily be  so."  "Whether,"  continued  the  learned  judge,  "the  grant 
of  a  franchise  is  or  is  not,  on  the  whole,  promotive  of  the  public 
interest  is  a  question  of  fact  and  judgment,  upon  which  different 
minds  may  entertain  different  opinions.  It  is  not  to  be  judicially 
assumed  to  be  injurious,  and  then  the  grant  to  be  reasoned  down."  *• 
In  the  former  half  of  the  nineteenth  century  the  granting  of  fran- 
chises was  deemed,  if  not  politic,  at  least  not  impolitic,  and  everywhere 
in  the  United  States  pubUc  services  were  performed  to  a  great  extent 
by  corporations  organized  for  private  gain.  Indeed,  until  the  last 
few  decades  it  was  customary  in  many  states  to  grant  franchises  not 
only  for  the  supply  of  water,  gaa  and  electricity,  but  also  for  the  con- 
struction and  maintenance,  of  roads,  bridges  and  ferries.  In  many 
communities  a  change  of  policy  has  come  about,  however,  and  the 
tendency  now  is  to  have  the  government  itself  construct  and  conduct 
all  manner  of  public  utilities,  not  only  the  more  ancient  ones  but 
many  of  later  development  as  well.  And  so  we  find  under  state  or 
municipal  control  such  utilities  as  telephones,  heating  systems,  irri- 
gation dams  and  ditches,  canals  and  railroads.  In  the  twentieth 
century  toll  roads  and  bridges  still  may  be  found  in  some  sections, 
but  the  more  progressive  states  long  ago  placed  all  such  public  works 
in  the  hands  of  public  officers.  Judicial  policy  toward  franchises 
may  be  expected  to  be  as  it  always  should  be  abreast  of  the  times 
and  in  sympathy  with  the  changes  mentioned.  Estates  in  franchises 
are  said  to  rest  upon  the  same  principle  as  estates  in  land,  being 
equally  grants  of  right  or  privilege  for  a  valuable  consideration.  They 
are  not  entitled  to  any  special  or  peculiar  favor  in  the  eye  of  the 
law,  but  they  have  a  right  to  strict  and  equal  justice.  Questions 
touching  franchises  are  therefore  to  be  examined,  it  has  been  held, 
upon  principles  of  reason,  policy,  and  justice,  as  the  settled  doc- 
trines of  the  common  law  in  trusts,  covenants,  and  contracts  between 
individuals.** 

11.  Crawford  Electric  Co.  ▼.  Knox  Foreign  Corporations,  ante,  p.  8. 
County  Power  Co.,  110  Me.  285,  86  13.  Dissenting   opinion    to    Charles 
Atl.  119,  Ann.  Cas.  1914C  933.  River  Bridge  v.   Warren  Bridge,   11 

12.  NorthwcBtem  Mut.  Life  Ins.  Co.  Pet.  420,  9  U.  S.  (L.  ed.)  773. 

V.  Lewis,  etc.,  County,  28  Mont.  484,       14.  State   v.   Real   Estate  Bank,  5 
72  Pao.  982,  98  A.  S.  R.  572;  State   Ark.  595,  41  Am.  Dec.  109.    See  also 
V.  Ackerman,  51  Ohio  St  163,  37  N.    supra,  par.  2. 
E.  828,  24  L.R.A.  298  and  note.    See 
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10.  Value  of  Franchises. — Generally  franchises  are  an  asset  of 
great  value  to  utility  companies,  and  a  principal  basis  for  credit. ^' 
A  franchise,  however,  cannot  be  said  to  have  a  market  value;  and 
when  its  value  is  necessary  to  be  proven,  resort  must  be  had  to  the 
nearest  relative  facts  and  circumstances  from  which  such  value  may 
be  fairly  inferred.  The  franchise  or  bare  right  to  do  a  thing  con- 
sidered with  reference  to  itself  alone  is  of  no  value.  It  is  only  when 
it  is  considered  relatively  and  in  connection  with  its  use  that  it  can  be 
said  to  be  valuable.  To  determine  its  value,  the  practical  uses  to  which 
it  can  be  put  must  be  taken  under  consideration,  or  the  profit  which 
by  proper  management  can  be  made  out  of  it.  Where  a  franchise 
is  without  value,  and  of  such  character  as  to  render  both  an  expend- 
iture of  money  and  the  application  of  business  judgment  and  skill  in 
its  management  necessary  to  make  it  useful  and  profitable,  its  value 
must  be  determined  by  a  consideration  of  it  in  connection  with  such 
possibilities.** 

n.  Acquisition,  Grantor,  Grantee 

11.  Mode  of  Acquisition;  Prescription,  Public  Sale. — A  franchiRe 
is  ordinarily  conferred  in  the  United  States  by  the  immediate  or 
antecedent  legislation  of  an  act  of  incorporation,  with  conditions 
expressed,  or  necessarily  inferred  from  its  language,  as  to  the  manner 
of  its  exercise  and  .for  its  enjoyment.  To  ascertain  how  it  is  to  be 
brought  into  existence,  the  whole  statute  and  charter  must  be  con- 
sulted and  compared.*'  There  is  a  great  diversity  of  opinion  among 
the  American  authorities  upon  the  question  of  adverse  user  matur- 
ing into  title  as  against  the  state  or  franchise  granting  power.^^  Pres- 
ent tendencies  no  doubt  are  against  the  recognition  of  prescriptive 
franchises, — in  respect  of  public  utilities,  at  least.  But  the  unques- 
tioned user  of  the  franchise  of  a  town  for  twenty  years  without 
interruption,  and  with  the  assent  of  the  government,  has  been  held 
to  furnish  a  conclusive  presumption  of  a  grant  from  the  state.  ^*  In 
England  a  prescription  according  to  early  cases  must  have  existed 
beyond  time  of  legal  memory,  yet  here,  by  analogy  to  the  statute 
of  limitations,  an  uninterrupted  user  of  an  incorporeal  hereditament, 
under  a  claim  of  right  for  twenty  years,  as  between  parties  under  no 
disability,  with  the  knowledge  and  without  interruption  of  those  ad- 

16.  Owensboro  v.  Cumberland  Tele-  Black  386,  17  U.  S.  (L.  ed.)  122. 

phone,  etc.,  Co.,  230  U.  S.  58,  33  S.  18.  Evans  v.   Kroutinger,  9   Idaho 

Ct.  988,  67  U.  S.  (L.  ed.)  1389.  153,  72  Pac.  882,  2  Ann.  Cas.  691. 

16.  Sullivan  v.  Lear,  23  Fla.  463,  2  19.  Watkins  v.  Peck,  13  N.  H.  360, 
So.  846, 11  A.  S.  B.  388.  40  Anu  Dec.  156;  Bow  v.  Allenstown, 

17.  Woods  V.  Lawrence  County,  1  34  N.  H.  351,  69  Anu  Dec.  489. 
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versely  interested,  affords  conclusive  evidence  of  a  grant.**  In  many 
states  the  constitutions  or  statutes  regulate  the  granting  of  public 
utility  franchises,  it  being  frequently  provided  that  grants  shall  be 
made  at  public  sale  and  to  the  highest  bidder.*  A  constitutional  pro- 
vision requiring  the  sale  of  public  franchises  to  the  highest  bidder 
does  not  prevent  a  municipal  corporation  from  excluding  one  already 
enjoying  a  similar  franchise  from  competition  therefor  in  order  to 
prevent  a  monopoly  of  the  business,  where  other  sections  of  the 
constitution  show  an  intention  to  prevent  monopoly  and  afford  oppor- 
tunity for  competition  in  all  things  necessary  to  the  welfare  of  the 
public* 

12.  Power  to  Grant — State,  United  States. — Franchises  in  the 
American  states  emanate  from  the  government  or  the  sovereign  power, 
and  owe  their  existence  to  a  grant,*  or,  as  at  common  law,  to  pre- 
scription, which  presupposes  a  grant.*  Blackstone  said  (book  2,  p.  37) 
that,  being  derived  from  the  crown,  franchises  must  arise  from  the 
king's  grant,  or  be  held  by  prescription,  which  presupposes  a  grant.* 
Under  our  system,  their  existence  and  disposal  are  under  the  control 
of  the  legislative  department  of  the  government,  and  they  cannot 
be  assumed  or  exercised  without  legislative  authority.*  The  legisla- 
ture may  exercise  this  authority  by  direct  legislation,  or  through 
agencies  duly  established  having  power  for  that  purpose.  The  grant 
when  made  binds  the  public,  and  is,  directly  or  indirectly,  the  act  of 
the  state.    The  franchise  is  a  legislative  grant,  whether  made  directly 

20.  Bow  y.  Allenstown,  34  N.   H.  Blake  v.  Winona,  etc.,  R.  Co.,  19  Minn. 

351,  69  Am.  Dec.  489.  418,  18  Am.  Rep.  346;  State  v.  East 

1.  Stites  V.  Norton,  125  Ky.  672, 101  Fifth  St.  R.  Co.,  140  Mo.  539,  41  S. 
S.  W.  1189,  13  L.R.A.(N.S.)  474;  W.  956,  62  A.  S.  R.  742,  38  L.R.A. 
Louisville  v.  Louisville  Home  Tel.  Co.,  218;  Shamokin  Val.  R.  Co.  v.  Liver« 
149  Ky.  234,  148  S.  W.  13,  Ann.  Caa.  more,  47  Pa.  St.  465,  86  Am.  Dec 
1914A  1240;  People  v.  O^Brien,  111  552. 

N.  Y.  1,  18  N.  E.  692,  7  A.  S.  R.  684,  4.  Belleville  v.  Citizens'  Horse  R. 
2  L.R.A.  265.  Co.,  152  lU.  171,  38  N.  E.  684,  26 

2.  Stites  V.  Norton,  125  Ky.  672, 101  L.RA.  681. 

S.  W.  1189,  13  L.R.A.(N.S.)  474.  5.  State  v.  East  Fifth  St.  R.  Co., 

3.  Bank  of  Augusta  v.  Earle,  13  Pet.  140  Mo.  639,  41  S.  W.  955,  62  A.  S.  R. 
519, 10  U.  S.  (L.  ed.)  274;  People's  R.  742,  38  L.R.A.  218. 

Co.  V.  Memphis  R.  Co.,  10  Wall.  38,  6.  Bank  of  Augusta  v.  Earle,  13  Pet 
19  U.  S.  (L.  ed.)  844;  Atlanta,  etc.,  519,  10  U.  S.  (L.  ed.)  274;  People's 
R.  Co.  V.  Georgia,  98  U.  S.  359,  25  R.  Co.  v.  Memphis  R.  Co.,  10  Wall. 
U.  S.  (L.  ed.)  185;  New  Orleans  Gas  38, 19  U.  S.  (L.  ed.)  844;  Atlanta,  etc., 
Light  Co.  V.  Louisiana  Light,  etc.,  Mfg.  R.  Co.  v.  Georgia,  98  U.  S.  359,  25 
Co.,  116  U.  S.  650,  6  S.  Ct.  252,  29  U.  S.  (L.  ed.)  185;  Wright  v.  Nagle, 
U.  S.  (L.  ed.)  516;  Grand  Trunk  101  U.  S.  791,  26  U.  S.  (L.  ed.)  921; 
Western  R.  Co.  v.  South  Bend,  227  California  v.  Central  Pac.  R.  Co.,  127 
U.  S.  644,  33  S.  Ct.  303,  57  U.  S.  (L.  U.  S.  1,  8  S.  Ct.  1073,  32  U.  S.  (L. 
ed.)  633,  44  L.R.A.(N.S.)  405;  Belle-  ed.)  150;  Ashley  v.  Ryan,  163  U.  S. 
ville  V.  Citizens'  Horse  R.  Co.,  152  111.  436,  14  S.  Ct.  866,  38  U.  S.  (L.  ed.) 
171,  38  N.   E.  684,  26  L.R.A.  681;    773;  Blair  v.  Chicago,  201  U.  S.  400, 
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by  the  legislature  itself,  or  by  any  one  of  its  properly  constituted 
instrumentalities.'  Notwithstanding  the  creation  of  municipalities  the 
legislature  may  grant  franchises  to  be  exercised  within  their  bounda- 
ries.' The  power  of  Congress  to  grant  franchises  has  seldom  been 
in  question;  yet  in  some  spheres  such  power  must  be  conceded  to 
exist.  For  example,  the  power  to  construct,  or  to  authorize  individuals 
or  corporations  to  construct,  national  highways  and  bridges  from  state 
to  state,  is  essential  to  the  complete  control  and  regulation  of  inter- 
state commerce.*  Nor  is  state  power  limited  by  any  restrictive  terms 
in  the. federal  constitution;  and  it  is  of  course  general  and  unlimited 
as  to  the  terms,  the  manner,  and  the  extent  of  granting  franchises. 
These  are  matters  resting  in  the  state's  sound  discretion ;  and  having 
the  right  to  grant,  its  grantees  have  a  right  to  hold,  according  to  the 
terms  of  their  grant,  and  to  the  extent  of  the  privileges  conferred 
thereby.**  Needless  to  say,  however,  the  state  may  not  grant  any 
franchise  that  will  interfere  with  the  exercise  of  the  powers  of  Con- 
gress. In  case  of  conflict  the  state  grant  must  be  deemed  ineffectual. 
But  a  state  franchise  is  not  destroyed  by  or  merged  in  a  federal  fran- 
chise granted  by  act  of  Congress, — at  least,  so  as  to  preclude  the  state 
from  taxing  the  corporation  upon  the  franchise  derived  from  the 
state." 

13.  Delegation  of  Power — ^Municipal  Corporations. — ^Power  to  make 
laws  is  vested  in  the  legislature,  under  the  constitutions  of  all  of  the 
states,  and  it  has  been  thought  to  be  very  doubtful  whether  the  legis- 
lative department  can  delegate  to  any  other  body  or  authority  the 
power  to  grant  franchises,  inasmuch  as  the  exercise  of  that  power 
involves  a  high  trust  created  and  conferred  for  the  benefit  of  those 
who  granted  it,  and  the  trust  is  confided  to  the  legislature.**  It  seems 
to  be  settled,  however,  that  state  legislatures  may  not  only  exercise 
their  sovereignty  directly,  but  may  delegate  such  portions  of  it  to 
inferior  legislative  bodies  as,  in  their  judgment,  are  desirable  for  local 
purposes.^*    Conceding  that  franchises,  broadly  speaking,  are  rights 

26  S.  Ct.  427,  60  U.  S.  (L.  ed.)  801;  303,  67  U.  S.  (L.  ed.)  633,  44  L.R.A. 

Lasher  v.  People,  183  III.  226,  65  N,  (N.S.)  405. 

E.  663,  76  A.  S.  R.  103,  47  L.R.A.  9.  California  v.  Central  Pac.  R.  Co., 

802;  Blake  v.  Winona,  etc.,  R.  Co.,  19  127  U.  S.  1,  8  S.  Ct.  1073,  32  U.  S. 

Minn.  418,  18  Am.  Rep.  345;  State  v,  (L.  ed.)  160. 

East  Fifth  St.  R.  Co.,  140  Mo.  539,  41  10.  Stor>',  J.,  digsenting  in  Charles 

8.  W.  955,  62  A.  S.  R.  742,  38  L.R.A.  River  Bridge  v.   Warren   Bridge,   11 

218;  Shamokin  Val.  R.  Co.  v.  Liver-  Pet.  420,  9  U.  S.  (L.  ed.)  773. 

more,  47  Pa.   St.  466,  86  Am.  Dec.  11.  Central  Pac.  R.  Co.  v.  California, 

562;  State  v.  Madison  St.  R.  Co.,  72  162  U.  S.  91,  16  S.  Ct.  766,  40  U.  S. 

Wis,  612,  40  N.  W.  487, 1  L.R.A.  771.  (L.  ed.)    903. 

7.  Wright  V.  Nagle,  101  U.  S.  791,  12.  People's  R.  Co,  v.  Memphis  R. 
25  U.  S.  (L.  ed.)  921.  Co.,  10  Wall.  38,  19  U.  S.   (L.  ed.) 

8.  Grand  Trunk  Western  R.  Co.  v.  844. 

South  Bend,  227  U.  S.  644,  33  S.  Ct.       13.  Walla   Walla  v.   Walla   Walla 
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and  privileges  conferred  by  the  state,  and  are  derived  from  a  grant 
of  the  sovereign  power,  nevertheless  the  state,  while  exercising  its 
authority,  may  give  to  a  city  such  measure  of  right  and  control  in 
the  matter  as  it  sees  fit.**  In  some  states  the  matter  is  Settled  by  the 
constitutions  themselves,  which  have  conferred  upon  municipalities  the 
power,  sometimes  exclusive,  to  grant  franchises  theretofore  granted 
by  the  commonwealth  itself.**  What  the  common  council  of  a  city 
does  within  this  delegated  power  is  done  by  the  legislature  through 
its  agency.**  The  law  of  some  states  not  only  makes  the  consent  of 
the  municipal  authorities  indispensable  to  the  creation  of  a  city 
franchise,  but,  by  implication,  confers  authority  upon  them  to  grant 
the  consent,  upon  such  terms  and  conditions  as  they  choose  to  im- 
pose.*' Without  legislative  authority  it  seems  that  a  municipal  cor- 
poration cannot  grant  a  franchise  authorizing  the  use  of  its  streets 
by  a  utility  corporation.*® 

14.  What  Constitutes  Delegation  of  Power. — Franchises,  it  is  con- 
ceded, cannot,  as  a  general  rule,  be  granted  by  a  municipal  corpora- 
tion.** Unless  authority  to  that  end  has  been  conferred  an  attempted 
grant  of  a  franchise  by  a  city  is  invalid.*®  Contracts  undoubtedly 
may  be  made  by  municipaUties  to  the  extent  of  the  authority  con- 
ferred for  that  purpose  by  the  legislature,  but  the  granting,  of  a 
franchise  is  not  the  same  thing  as  a  contract,  and  the  exercise  of  such 
a  power*  cannot  be  upheld  or  vindicated  as  falling  within  the  same 
rule  as  the  power  to  make  contracts.*  The  power  to  grant  an  exclusive 
privilege,  at  any  rate,  must  be  expressly  given,  or,  if  inferred  from 

Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77,  C.  407,  64  S.  E.  189,  22  L.R.A.(N.S.) 

43  U.  S.  (L.  ed.)  341.  925  and  note. 

14.  New  Orleans  Gas  light  Co.  v  19.  People^s  R.  Co.  v.  Memphis  R. 
Louisiana  Light,  etc.,  Mfg.  Co.,  115  Co.,  10  Wall.  38,  19  U.  S.  (L.  ed.) 
U.  S.  650,  6  S.  Ct.  262,  29  U.  S.  (L.  844;  Walla  Walla  v.  Walla  Walla 
ed.)  516;  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77, 
Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77,  43  U.  S.  (L.  ed.)  341;  Water,  etc.,  Co. 
43  U.S.  (L.  ed.)  341 ;  Blair  v.  Chicago,  v.  Hutchinson,  207  U.  S.  385,  28  S. 
201  U.  S.  400,  26  S.  Ct.  427,  50  U.  S.  Ct.  135,  52  U.  S.  (L.  ed.)  257;  Port 
(L.  ed.)  801,  of  Mobile  v.  Louisville,  etc.,  R.  Co.,  84 

15.  People  V.  O'Brien,  111  N.  Y.  1,  Ala.  115,  4  So.  106,  5  A.  S.  R.  342; 
18  N.  E.  692,  7  A.  S.  R.  684,  2  L.R.A.  Lasher  v.  People,  183  lU.  226,  55  N. 
255.  E.  663,  75  A.  S.  R.  103,  47  L.R.A.  802; 

16.  Port  of  Mobile  v.  Louisiana,  etc.,  Milhau  v.  Sharp,  27  N.  Y.  611,  84  Am. 
R.  Co.,  84  Ala.  115,  4  So.  106,  5  A.  S.  Dee.  314. 

R.  342;  State  v.  Madison  St.  Ry.  Co.,  20.  Water,  etc.,  Co.  v.  Hutchinson, 

72  Wis.  612,  40  N.  W.  487,  1  L.R.A.  207  U.  S.  385,  28  S.  Ct.  135,  52  U.  S. 

771.  (L.  ed.)  257;  Port  of  Mobile  v.  Louis- 

17.  Port  of  Mobile  v.  Louisville,  etc.,  ville,  etc.,  R.  Co.,  84  Ala.  115,  4  So. 
R.  Co.,  84  Ala.  115,  4  So.  106,  5  A.  106,  5  A.  S.  R.  342;  Milhan  v.  Sharp-, 
S.  R.  342 ;  People  v.  O'Brien,  111  N.  27  N,  Y.  611,  84  Am.  Dec.  314. 

Y.  1,  18  N.  E.  692,  7  A.  S.  R.  684,  2  1.  People's  R.  Co.  v.  Memphis  R. 
L.R.A.  255.  Co.,  10  Wall.  38,  19  U.  S.  (L.  ed.) 

18.  Elizabeth  City  v.  Banks,  150  N.   844. 
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other  pbwecsf  ^mtist  be  iBdi$p6nsabl6  to  them.  This  principle  is 
firmly  fixed. by  authority.*  Power  to  grant  an  exclusive  franchise 
cannot  be  deduced  from  the  provisions  of  a  statute  conferring,  inter 
alia,  power  to  provide  for  the  general  welfare,  and  to  enable  a  munici- 
pality to  construct  water  and  lighting  plants  of  its  own,  or  to  make 
contracts  with  any  person  or  company  for  such  purposes.*  Cases  are 
not  infrequent  in  which  under  a  general  power  to  cause  the  streets 
of  a  city  to  be  lighted,  or  to  furnish  its  inhabitants  with  a  supply  of 
water,  without  limitation  as  to  time,  it  has  been  held  that  the  city 
has  no  right  tq  grant  an  exclusive  franchise  for  a  period  of  years.* 
Charter  authority  to  exercise  exclusive  power  over  streets  within  the 
city  has  been  held,  however,  to  include  power  to  grant  a  street 
franchise.^  Again,  in  some  states  there  is  vested  in  municipal  cor- 
porations a  fee-simple  title  to  the  streets;  and  under  the  power  of 
exclusive  control  it  is  very  well  settled  that  the  municipal  authorities 
may  do  anything  with,  or  allow  any  use  of  streets,  which  is  not 
incompatalde  with  the  ends  for  which  streets  are  established,  and  that 
it  is  a  legitimate  use  of  a  atfeet  to  allow  a  railroad  track  to  be  laid 
down  in  it.* 

15.  Exercise  of  Municipal  Power — ^Presumptions. — ^In  granting 
street  franchises  a  city  council  acts  as  a  trustee  for  the  public.  The 
council  is  charged  with  the  duty  of  acting  for  the  people,  in  whom 
in  fact  is  vested  the  easement  in  the  public  streets.  The  people  must 
act  through  their  representatives.  Those  who  are  seeking  to  obtain 
franchises  from  a  city  know  that  they  are  dealing  with  trustees.  So 
when  the  trustees  of  the  public  grant  privileges  to  a  corporation 
organized  for  private  gain,  it  is  their  duty  to  guard  the  public  interests. 
The  endeavor  should  be  to  make  certain  that  there  be  secured  to  the 
public  some  fairly  adequate  return.  When,  therefore,  the  franchise 
contains  stipulatiopa  evidently  intended  to  protect  the  public  interests, 
it  must  be  assumed  that  the  council  endeavored  to  perform  its  duty, 
and  that  the  stipulationa  and  provisos  were  inserted  for  the  purpose 
of  securing  for  the  public  advantages  which  are  substantial,  rather 

2.  Watei:,  ^tc,  Co.  v.  Hutchinson,  ter  Co*,  172  U.  S.  1,  19  S.  Ct.  77,  43 
207  U.  S.  385,  28  S.  Ct.  135,  52  U.  S.  tJ.  S.  (L.  ed.)  341. 

(L.  ed.)   257;  Owensboro  v.  Cumber-  5.  Grand  Trunk  Western  E.  Co.  v. 

land  Telephone,  etc.,  Co.,  230  U.  S.  58,  South  Bend^  174  lud.  203,  89  N,  E. 

33  S.  Ct.  988,  57  U.  B.  (L.  ed.)  1389;  885,  91  N.  E.  809,  36  L.RJl.(N.S.) 

Noe  V.  Morristown,  128  Tenn.  350, 161  850,  reversed  on  another  point  in  227 

S.    W.   485,    Ann.    Gas,    1915C    241.  U.  S.  544,  33  S.  Ct.  303,  57  U.  S.  (L. 

Compare  Knoxville  Water  Co,  V.  Knox-  ed.)   633,  44  L.R.A.(NA)  405,     See 

ville,  200  U.  6.  22,  26  S.  Ct.  224,  50  also  Owensboro  v.  Cumberland  Tele- 

U.  S.  (L.  ed.)  353.         ,  phone,  etc.,  Co.,  230  U.  S.  58,  33  S.  Ct. 

3.  Water,  etc.,   Co.  v.   Hutchinson,  988,  57  U.  S.  (L.  ed.)  1389. 

207  U.  S.  385,  28  S.  Ct.  135,  52  U.  S.  6.  Blair  v.  Chicago,  201  U.  S.  400, 
(L.  ed.)  257.  26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801. 

4.  Walla  Walla  v.  Walla  Walla  Wa-   See  Eminent  Domain,  vol.  10,  p.  95. 
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than  trifling  and  inconsiderable.'  All  the  intendments  must  logically 
be  favorable,  rather  than  adverse,  to  the  public.  Plain  words  and 
plain  sentences  must  be  given  their  plain  meaning;  but  if  there  be 
language  equally  capable  of  two  constructions,  that  construction  which 
safeguards  the  public  interest  substantially  must  be  given  preference 
to  that  which  secures  only  an  insignificant  or  unsubstantial  advan- 
tage to  the  public.® 

16.  Motive  of  Municipal  Officers — ^Judicial  Inquiry. — ^It  has  been 
said  that  a  municipal  corporation  in  exercising  the  power  to  grant 
franchises  to  public  service  corporations  acts  in  a  proprietary  and 
ministerial  or  business  rather  than  a  legislative  capacity,  and  upon 
the  issue  of  the  validity  of  the  ordinance  the  court  may  inquire 
whether  therei  was  a  fraudulent  motive  in  making  the  grant.*  The 
sounder  view,  however,  is  that  a  city  council  acts  in  a  legislative 
capacity  in  exercising  the  powers  conferred  upon  it  to  grant  franchises 
for  the  public  benefit.**^  The  power  conferred  upon  a  city  council 
by  the  lawmakers  is  coequal  with  the  power  in  this  respect  of  the 
legislature  itself,  and  in  the  exercise  of  this  power  a  discretion  is  vested 
which  cannot  be  taken  away  by  the  courts.  It  is  only  an  arbitrary 
abuse  of  the  power  which  the  courts  should  control;  and  when  the 
exercise  of  that  power  and  discretion  is  attacked  in  the  courts,  a  pre- 
sumption must  be  indulged  that  the  council  has  not  abused  its  dis- 
cretion, but  has  acted  with  reason  and  in  good  fcdth  for  the  benefit 
of  the  public.  To  proceed  upon  any  other  theory  would  be  to  sub- 
stitute the  judgment  and  discretion  of  the  courts  for  the  judgment 
of  the  members  of  the  council  with  whom  the  lawmakers  have  seen 
fit  to  lodge  this  power.** 

17.  Power  of  Court  in  Suit  for  Injunction. — ^The  power  of  a  court 
of  equity  to  determine  the  validity  of  a  municipal  franchise  in  an 
action  to  enjoin  the  commission  of  acts  thereunder,  such  as  the  laying 
of  street  railroad  tracks  or  the  erection  of  poles  in  the  streets,  is  gen- 
erally recognized.**  The  general  rule  applies  here  as  in  other  cases, 
however,  that  equity  will  not  interfere  by  its  injunction  process  to 

7.  State  V.  Milwaukee  Electric  R.,  Cas.  1913D  1086;  Wood  v.  Seattle,  23 
etc.,  Co.,  151  Wis.  520,  139  N.  W.  Wash.  1,  62  Pac.  135,  52  L.R.A.  369. 
396,  Ann.  Cas.  1914B  123.  Note :  Ann.  Cas.  1912A  718. 

8.  Little  Rock  R.,  etc.,  Co.  v.  Dowell,  11.  Little  Rock  R.,  etc.,  Co.  v.  Dow- 
101  Ark.  223,  142  S.  W.  165,  Ann.  eU,  101  Ark.  223, 142  S.  W.  165,  Ann. 
Cas.  1913D  1086;  State  v.  Milwaukee  Cas.  1913D  1086. 

Electric  R.,  etc.,  Co.,  151  Wis.  520,  12.  New  Orleans  Gas-Lirfit  Co.  v. 
139  N.  W.  396,  Ann.  Cas.  1914B  123.  Louisiana  Light,  etc.,  Co.,  115  U.  S. 
See  infra,  par.  21.  650,  6  S.  Ct.  252,  29  U.  S.  (L.  ed.) 

9.  State  v.  Gates,  190  Mo.  540,  89  516;  Milhau  v.  Sharp,  27  N.  Y.  611, 
S.  W.  881,  2  L.R.A.(N.S.)  162.  84  Am.  Dec.  314,  affirming  28  Barb. 

Note:  Ann.  Cas.  1912A  718.  228;  Henry  v.  Bartlesville  Gas,  etc., 

10.  Little  Rock  R.,  etc.,  Co.  v.  Dow-  Co.,  33  Okla.  473,  126  Pac.  725,  Ann, 
ell,  101  Ark.  223,  142  S.  W.  165,  Ann.    Cas.  1914B  487  and  note. 
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determine  the  validity  of  a  municipal  franchise  unless  the  complain- 
ant shows  that  he  will  suflFer  some  peculiar  injury,  and  not  merely 
an  injury  in  common  with  the  body  of  the  citizens.**  In  some  states 
the  vacating  of  a  franchise  granted  by  the  state  can  be  accomplished 
only  by  a  proceeding  in  the  nature  of  a  quo  warranto  in  the  name 
of  t^e  state,  and  it  is  not  within  the  province  of  a  court  of  equity,  at 
the  suit  of  a  private  plaintiff,  to  question  the  regularity  of  the  pro- 
ceedings by  which  a  municipality  has,  under  duly  delegated  authority, 
granted  a  franchise  on  behalf  of  the  state,  of  which  the  grantee  is  in 
de  facto  exercise  and  enjoyment.  Where,  however,  one  attempts  to 
justify  acts  by  a  pretended  license  or  franchise  which  the  grantor 
had  no  power  whatever  to  confer,  a  court,  whether  of  law  or  equity, 
can  discover  that  fact  and  deny  the  claim  of  justification.  It  matters 
not  whether  such  defect  of  power  rests  on  the  state  itself  or  on  any  of 
its  subordinate  agencies  attempting  itci  exercise.*^  It  has  been  decided 
that  a  mandatory  injunction  will  lie  to  compel  a  municipal  corpora- 
tion to  make  available  the  streets  in  which  a  public  utility  franchise 
has  been  granted.** 

18.  Grantees;  Natural  Persons,  Corporations. — ^While  it  is  a  fact 
that  in  modem  usage  the  business  of  furnishing  public  utilities  is 
almost  wholly  confined  to  corporations,**  it  is  not  true  that  there  \a 
anything  inherently  corporate  in  the  exercise  of  franchises.*'  Indeed 
in  former  times  as  is  well  known  many  if  not  all  the  utility  franchises 
commonly  granted  were  exercised  by  individuals  or  partnerships, — 
for  example,  ferries  during  the  colonial  and  post  colonial  period  in 
America.  And  among  the  recent  decisions  may  be  found  recognition 
of  the  proposition  that  a  grant  of  power  to  conduct  a  public  utility 
is  not  exclusively  a  corporate  franchise.**  Accordingly  it  has  been 
uniformly  held  that  in  the  absence  of  a  statutory  prohibition  an 
individual  may  engage  in  the  business  of  supplying  any  public  utility, 
and  if  a  franchise  is  essential,  as  where  public  streets  are  to  be  occu- 
pied, it  may  be  granted  as  well  to  an  individual  as  to  a  private  cor- 
poration.**   Thus  an  individual  as  well  as  a  corporation  may  engage 

13.  Davis  ▼.  New  York,  14  N.  Y.  Itf.  People  v.  Erie  R.  Co.,  198  N.  Y. 
606,  67  Am.  Dec.  186,  reversiDg  3  Duer  369,  91  N.  E.  849,  139  A  S.  R.  828, 
119.  19  Ann.   Gas.   811,  29  L.R.A.(N.S,) 

Note:  Ann.  Cas.  1914B  491.  240;  Henry  v.  Bartlesville  Gas,  etc., 

As  to  the  right  of  an  owner  of  a  Co.,  33  Okla.  473,  126  Pac  725,  Ann. 

franchise  to  an  injunction  against  its  Cas.  1914B  487. 

invasion    without    right,    see    suprfli,  Note:  Ann.  Cas.  1914C  937. 

par.  2.  17.  Crawford  Eleetrin  Co.  v*  Ktjot 

14.  Note:  Ann.  Cas.  1914B  490.  County  Power  Co.,  110  Me.  285,  86 
And  see  infra,  par.  29.  AtL  119,  Ann.  Cas.  1914C  933  and 

16.  Gadsden  v.  Mitchell^   145  AJa.  note. 
137,  40  So.  657,  117  A.  S.  E.  20,  6       18.  Note:  Ann.  Cas.  1914C  938. 
LJIA.(N.S.)  781.  19.  Hyer  y.  Richmond  Traction  Co., 
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in  the  business  of  supplying  water,*^  gas  or  electricity,*  or  the  opera- 
tion of  telegraphs,  telephones,*  railroads,*  street  railways,*  as  well  as 
the  earlier  established  utilities  of  turnpikes,  toll  bridges  and  ferries. 
It  may  be  observed  in  passing  that  under  the  laws  of  some  states 
ferry  franchises  are  grantable  only  to  riparian  proprietors.*  In  some 
states,  however,  authority  of  cities  to  confer  power  to  engage  in  busi- 
nesses of  a  public  nature  has  been  restricted  to  corporations,  and 
these  domestic  corporations  only.  The  power  to  grant  franchises 
to  such  corporations  is  held  to  exclude  the  power  to  grant  the  same 
to  an  individual — ^in  keeping  with  the  maxim  "expressio  unius,"  etc., 
and  the  rule  that  a  municipal  corporation  possesses  and  can  exercise 
only  powers  granted  by  express  words,  or  those  necessarily  implied  in 
or  incident  thereto,  and  that  any  ambiguity  or  doubt  as  to  the  exist- 
ence of  a  power  is  to  be  resolved  against  the  corporation.*  Several 
franchises  which  belong  inherently  and  essentially  to  corporations  of 
distinct  and  separate  classes  may  lawfully  be  granted  to  a  single 
corporation,  if  it  embraces  all  of  such  separate  classes.** 

19.  Vesting  of  Franchise — ^Performance  of  Conditions. — ^A  fran- 
chise is  acquired,  ordinarily,  only  when  the  grant  is  actually  accepted ; 
in  the  case  of  street  franchises,  when  the  street  has  been  occupied  by 
the  grantee.'  It  is  not  to  be  understood,  of  course,  that  the  grantee's 
rights  are  incomplete  and  revocable  until  actual  occupation  of  the 
public  property;  it  has,  unquestionably,  a  reasonable  time  within 
which  to  proceed,  during  which  its  rights  are  not  prejudiced  by 
nonaction.  In  the  case  of  enterprises  of  much  magnitude,  a  pre- 
liminary period  of  preparation  is  absolutely  necessary,  and  the  fact 
that  work  is  to  begin  at  a  future  fixed  time,  the  agreement  to  begin  and 
complete  the  work  being  absolute,  furnishes  no  reason  in  law  or 
justice  why,  during  that  interval,  the  obligation  of  the  contract  should 
be  subject  to  alteration  or  revocation.*    When  occupation  of  the  public 

168  U.  S.  471, 18  S.  Ct.  114,  42  U.  S.  5.  Conway  v.  Taylor,  1  Black  603, 

(L.  ed.)  547.  17  U.  S.  (L.  ed.)  191.    And  see  Fua- 

Note :  Ann.  Cas.  1914C  938.  Ries,  vol.  11,  p.  920. 

20.  Note :  Ann.  Cas.  1914C  940^  6.  Henry  v.   Bartlesville  Gas,  etc., 

1.  Note:  Ann.  Cas.  1914C  938.  Co.,  33  Okla.  473,  126  Pao.  726,  Ann. 

2.  Magee  v.  Overshiner,  150  Ind.  127,  Cas.  1914B  487. 

49  N.  E.  951,  65  A.  S.  R.  358,  40  6a.  Clendaniel  v,  Conrad,  3  Boyce 
L.R.A.  370.  (Del.)   649,  83  Atl.  1036,  Ann.  Cas. 

Note :  Ann.  Cas.  1914C  940.  1915B  968. 

3.  Memphis,  etc.,  R.  Co.  v.  Railroad      7.  Stockton   Gas,  etc.,  Co.  v.   San 
Corners,  112  U.  S.  609,  5  S.  Ct.  299,  Joaquin  County,  148  Cal.  313,  83  Pac. 

28  U.  S.  (L.  ed.)  837;  People  v.  Erie  54,  7  Ann.  Cas.  611,  5  L.R.A.(N.S.) 
R.  Co.,  198  N.  Y.  369,  91  N.  E.  849,  174;  In  re  Russell,  163  Cal.  668,  126 
139  A.  S.  R.  828,  19  Ann.  Cas.  811,  Pac.  875,  Ann.  Cas.  1914A  152. 

29  L.R.A.(N.S.)  240.  8.  WeUer  v.  Gadsden,  141  Ala.  642, 
Note :  Ann.  Cas.  1914C  938.                87  So.  682,  3  Ann.  Cas.  981. 

4.  Note:  Ann.  Cas.  1914C  939. 
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property  ia  commenced  the  frahehiae  becomes  vested  as  a  rule  in 
toto;  that  is,  the  franchise  is  single  and  specific,  and  does  not  vest 
foot  by  foot  as  the  street  is  occupied.*  When  a  charter  is  given  for 
franchises  to  a  corporation,  which  is  to  be  brought  into  existence  by 
some  futui^e  acts  of  the*  corporators,  the  franchises  are  in  abeyance 
until  such  acts  shall  have  been  done,  and  then  they  instantaneously 
attach.^*  Whatever  conditions  the  grantee  has  assumed  to  perform 
it  is  b^und  to  execute.  All  precedent  conditions  must  be  complied 
with  strictly  or  the  estate  will  not  vest.  It  is  the  performance  of 
these  conditions  that  creates  the  estate,  and  therefore  they  cannot  be 
dispensed  with.  Conditions  subsequent  operate  upon  an  estate  already 
created  and  vested,  rendering  them  liable  to  be  defeated  and  broken.  ^^ 

III.  Terms  of  Grant;  Obliqations  op  Grantbb — Ouster 

• 

20.  Terms  of  Grant  in  General. — The  state  or  a  municipality  act- 
ing under  legislative  authority  may  grant  a  franchise  in  any  terms 
that  it  may  deem  fit,  and  may  annex  any  lawful  conditions  respecting 
its  exercise.  Such  conditions  become  part  of  the  contract  under 
which  the  franchise  is  held.***  All  laws  which  remain  unrepealed 
enter  into  the  agreement  between  the  state*  and  the  grantee,  and  the 
franchise  must  be  deemed  to  be  taken  subject  to  such  laws.**  No 
matter  how  broad  and  comprehensive  may  be  the  terms  in  which 
a  franchise  is  granted,  it  will.be  confessedly  subordinate  to  constitu- 
tional guaranties,  such,  for  example,  as  the  right  of  the  individual  not 
to  be  deprived  of  his  property  without  just  compensation.  And  the 
principle  is  the  same  when,  under  the  grant  of  a  franchise  from  the 
national  government,  a  corporation  assvunes  to  enter  upon  property 
of  a  public  nature  belonging  to  a  state.**  Again,  the  public  have 
an  interest  in  franchises,  and  the  owners  thereof  are  liable  to  answer 
in  damages  if  they  refuse  the  use  of  the  same,  without  any  reasonably 
excuse,. upon  being  paid  or  tendered  the  usual  fee,  fare  or  toll.*^ 

9.  Grand  Trtmk  Western  R.  Co. '  ▼.  Co.,  149  Ky.  284,  148  8.  W.  13,  Ann. 
Soutli  Bend,  227  U.'  S.  544,  33  S.  Ct.  Cas.  1914A  1240;  pielders  v.  North 
303,  57  U,  S.  (L.  ed.)  633,  44  L.R.A.  Jersey  St.  R.  Co.,  68  N.  J.  L.  343,  63 
(N.S.)  405.                                  '  Atl.  404,  54  Atl,  822,  96  A.  S.  R.  552, 

10.  Woods  V.  Lawrence  County,  1  59  L.K.A.  455. 

Black  386,  17  U.  S.  (L.  ed.)  122.  18.  Chesapeake,  etc.,  R.  Co.  v.  Mil- 

11.  State  V.  Real  Estate  Bank,  6  ler,  114  U.  S.  176,  5  S.  Ct.  813,  29  U. 
Ark.  595,  41  Am.  Dec.  109;  People  v.   S.  (L.  ed.)  121. 

Kingston^  etc.,  Road  Co.,  23  Wend.       14.  St.  Louis  v.  Western  Union  Tel: 
(N.  Y.)  193,  35  Am.  Dec.  551.  Co.,  148  tJ.  S.  92,  13  S.  Ct,  ^dS,  37 

12.  Los  Angeles  R.  Co.  v.  Los  An-  U.  S.  (L.  ed.)  380. 

^eles,  152  Cal.  242,  92  Pac.  490,  125  15.  People's  R.  Co.  v.  Memphis  R. 
A.  S.  R.  54,  15  LJl.A.(N.S.)  1289;  Co.,  10  Wall  38,  19  XT.  S.  (L.  ed.) 
Leonard  v.  Boylen  St  Wharfs  Co.,  59  844.  See  also  Caisbiers,  voL  4,  pp.  658, 
Fla.  547,  52  So.  718,  31  L.R.A.(N.S.)  949,  159;  Febwbis,  vol.  11;  pp.  928- 
^6;  Louisville  v.  Louisville  Home  Tel.  929;  and  otho:  specific  titles. 
R.  C.  L.  VoL  XII.— 13.        193 
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2L  Construction;  General  Principles*— While  it  is  the  accepted 

doctrine  that  all  grants  are  to  be  construed  according  to  the  intention 
of  the  parties^  yet  there  are  certain  general  rules  of  construction  by 
the  light  of  which  such  contracts  are  to  be  examined.  These  rules 
are  well  settled  by  numerous  authorities.  One  is  that  in  all  grants 
by  the  government  to  individuals  or  corporations,  of  rights,  privileges, 
and  franchises,  the  words  are  to  be  taken  most  stron^y  against  the 
grantee,  contrary  to  the  rule  applicable  to  the  grant  from  one  indi* 
vidual  to  another.  One  who  claims  a  franchise  or  privilege  in  deroga- 
tion of  the  common  rights  of  the  public  must  prove  his  title  thereto 
by  a  grant  clearly  and  definitely  expressed,  and  cannot  enlarge  it  by 
equivocal  or  doubtful  provisions  or  probable  inferences.^^  According 
to  a  frequently  repeated  statement  of  the  rule  by  Mr.  Justice  Clifford, 
''Whenever  privileges  are  granted  to  a  corporation,  and  the  grant  comes 
under  revision  in  the  courts,  such  privileges  are  to  be  stricUy  construed 
against  the  corporation  and  in  favor  of  the  public,  and    .    •    .    noth* 

16.  Mills  V.  St.  Clair  County,  8  How.  L JI.A.  388 ;  People  v.  Detroit  United 
669,  12  U.  S.  (L.  ed.)  1201;  Delaware  Ry.,  162  Mich.  460, 125  N.  W.  700, 127 
Railroad  Tax,  18  Wall.  206,  21  U.  S.  N.  W.  748,  139  A.  S.  R.  582  j  State 
(L.  ed.)  888;  Charles  River  Bridge  v.  v.  St.  Paul,  etc.,  R.  Co.,  98  Minn.  380, 
Warren  Bridge,  11  Pet.  (U.  S.)  420,  108  N.  W.  261,  120  A.  S.  R.  581,  S 
9  U.  S.  (L.  ed.)  773;  Oregon  R.,  etc.,  Ann.  Cas.  1047,  28  L.R.A.(N.S.)  298; 
Co.  V.  Oregonian  R.  Co.,  130  U.  S.  1,  State  v.  Milwaukee  Electric  R.,  etc., 
9  S.  Ct.  409,  32  U.  S,  (L.  ed.)  837;  Co.,.  151  Wis.  520,  139  N.  W.  396, 
Central  Transp.  Co.  v.  Pullman's  Ann.  Ca«.  1914B  123. 
Palace  Car  Co.,  139  U.  S.  24,  11  S.  A  case  which  seems  to  go  very  far 
Ct.  478,  35  U.  S.  (L.  ed.)  55;  Stein  in  the  application  of  this  rule  is  Han- 
V.  Bienville  Water  Supply  Co.,  141  U.  ford  v.  Hanford  Gas,  etc.,  Co.,  169  CaL 
S.  67,  11  S.  Ct.  892,  35  U.  S.  (L.  ed.)  749,  147  Pac.  909,  LJIJLJ916B  166. 
622;  Coosaw  Min.  Co.  v.  South  Caro-  In  this  case  a  gas  company  which  had 
Una,  144  U.  S.  550,  12  S.  Ct.  689,  36  a  franchise  to  lay  and  maintain  pipes 
U.  S.  (L.  ed.)  537;  KnoxviUe  Water  in  the  streets  for  the  purpose  of  sup- 
Co.  V.  Knoxville,  200  U.  S,  22,  26  S.  plying  the  inhabitants  of  the  munid- 
Ct.  224,  50  U.  S.  (L.  ed.)  353;  Yicks^  pality  with  ga$  for  illottination  de- 
burg  V.  Yicksburg  Waterworks  Co.,  sired  to  supply  its  customers  with  gas 
202  U.  S.  453,  26  S.  Ct.  660,  50  U.  S.  for  the  additional  purposes  of  heat 
(L.  ed.)  1102,  6  Ann.  Cas.  253;  Clever  and  power,  and  it  was  held  that  an 
land  Electric  R.  Co.  v.  Cleveland,  etc.,  additional  franchise  was  required  for 
Co.,  204  U.  S.  116,  27  S.  Ct.  202,  51  such  additional  purpose,  though  the 
U.  S.  (L.  ed.)  399;  Russell  v.  Sebas-  service  was  to  be  rendered  throi^h 
tian,  233  U.  S.  195,  34  S.  Ct.  517,  58  the  pipes  already  laid  in  the  streets, 
tJ.  S.  (L.  ed.)  912,  Ann.  Cas.  1914C  without  any  enlargement  or  other 
1282;  In  re  Russell,  163  Cal.  668,  126  change. 

Pac.  875,  Ana   Cas.  1914A  152  and       Franchises  granted  by  a  municipal 

note;  Indianapolis  Cable  St.  R.  Co.  v.  corporation,   and   contracts   made   in 

Citizens'  St.  R.  Co.,  127  Ind.  369,  24  pursuance  thereof,  are,  if  doubtful,  to 

N,  E.  1054,  26  N..  E.  893,  8  L.R.A.  be  considered  in   favor  of  the  dty. 

539;  Rodemacher  v.  Milwaukecj  etc.,  Peterson  v.  Tacoma  Ry.,  etc,  Co.,  60. 

R.  Co,,  41  la.  297,  20  Am.  Rep.  592 ;  Wash.  406,  111  Pac.  338, 140  A,  S,  R. 

Rockland  Water  Co,  v.  Camden^  etc.,  936. 
Water  Co.,  80  Me.  544,  15  Atl.  785,  1       And  see  supra,  par.  15. 
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ing  passes  but  what  is  granted  in  clear  and  explicit  terms.  Whatever 
is  not  unequiYocally  granted  in  such  acts  is  taken  to  have  been  with- 
held." ^'  This  principle,  it  has  been  said,  is  a  wise  one,  as  it  serves 
to  defeat  any  purpose  concealed  by  the  skilful  use  of  terms  to  accom- 
plish something  not  apparent  on  the  face  of  the  act,  and  thus  sanc- 
tions only  open  dealing  with  legislative  bodies.^^  It  is  a  matter  of 
common  knowledge  that  grants  of  this  character  are  usually  prepared 
by  those  interested  in  them,  and  submitted  to  the  legislatures  with  a 
view  to  obtaining  from  such  bodies  the  most  liberal  grant  of  privileges 
which  they  are  willing  to  give.  This  is  one  among  many  reasons  why 
they  are  to  be  strictly  cdnstrued.*^  Since  the  decision  in  the  Dart- 
mouth College  case,  it  has  been  an  established  doctrine  that  a  grant 
of  rights  in  public  property  accepted  by  the  beneficiary  will  amount 
to  a  contract  entitled  to  protection  against  impairment  by  action  of 
the  state,  or  municipalities  acting  under  state  authority.*^  Concur- 
rent with  this  principle,  and  to  be  considered  when  construing  an 
alleged  grant  of  this  character,  is  an  equally  well  established  rule, 
which  requires  such  grants  to  be  made  in  plain  terms  in  order  to  con- 
vey private  rights  in  respect  to  public  property,  and  to  prevent  future 
control  of  such  privileges  in  the  public  interest.*  But  while  it  is 
true  that  such  grants  will  not  be  sustained  by  doubtful  words,  and 
that  ambiguity  vitia;tee  them,  yet  this  rule  is  qualified  by  another: 
that  such  grant  and  the  statute  making  it  must  receive  a  reasonable 
construction  and  not  be  so  construed  as  to  defeat  the  intention  of  the 
legislature;  and  that  the  ambiguity  must  be  such  as  is  not  removed 
by  the  settled  rules  of  construction.*  It  is  also  a  well  known  rule  of 
construction  that  so  long  as  the  language  of  the  statute  or  ordinance 
is  plain  or  unambiguous  it  is  not  subject  to  interpretation,  nor  open 
to  construction,  but  must  be  accepted  and  enforced  as  it  is  written.* 
Generally  spealdng,  the  practical  interpretation  of  a  contract  by  the 
parties  to  it  for  any  considerable  period  of  time  before  it  comes  to  be 
the  subject  of  controversy  is  deemed  of  great,  if  not  controllings 
influence.* 

17.  Holyoke  Water  Power  Co.  v.  Ly-   S.  39,  33  S.  Ct.  697,  57  U.  S.  (L.  ed.) 
man,  15  WaU.  500,  21  U.  S.  (L.  ed.)    1056. 

133.  20.  See   supra,    par.    6.     And   see 

18.  Charles  River  Bridge  v.  Warren  Cokstitutiqval  Law,  vol.  6,  p.  339. 
Bridge,  11  Pet.  420,  9  U.  S.  (L.  ed.)  1.  Blair  v.  Chicago,  201  U.  S.  400^ 
773  J  SadeU  v.  Grand  jean,  111  U.  S.  26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801; 
412,  4  S.  Ct.  475,  28  U.  S.  (L.  ed.)  Detroit  United  Ry.  v.  Detroit,  229  U. 
321;  Coosaw  Min.  Co.  v.  South  Caro-  S.  39,  33  S.  Ct.  697,  57  U.  S.  (L.  ed.) 
lina,  144  U.  S.  550,  12  S.  Ct.  689,  36  1056. 

U.  S.  (L.  ed.)  537;  KnoxviUe  Water  2.  Note:  9  U.  S.  (L.  ed.)  774. 

Co.  V.  Enoxville,  300  U.  S.  22,  26  S.  3.  Louisville  v.  Louisville  Home  TeL 

Ct.  224,  50  U.  S.  (L.  ed.)  353.  Co.,  149  Ky.  234,  148  S,  W.  13,  Ann. 

19.  Blair  v.  Chicago,  201  U.  S.  400,  Cas.  W14A  1240. 

26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801;  4.  Old  Colony  Trust  Co.v.  Omidba^ 
Detroit  United  Ry.  v.  Detroit,  229  U.  230  U.  S.  100,  33  S.  Ct.  967,  57  U.  S. 
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22.  Power  to  Make  Grant  Ezclusive. — Said  Mr.  Justiee  Story: 
'T!^here  is  great  virtue  ia  particular  phrases;  and  when  it  is  once 
suggested,  that  a  grant  is  of  the  nature  or  tendency  of  a  monopoly, 
the  mind  almost  instantaneously  prepares  itself  to  reject  every  con- 
struction which  does  not  pare  it  down  to  the  narrowest  limits.  It  is 
an  honest  prejudice,  which  grew  up  in  former  times  from  the  gross 
abuses  of  the  royal  prerogatives,  to  which  in  America  there  are  analo- 
gous authorities."*  To-day,  however,  opinions  are  variant  upon  the 
question  whether,  in  the  case  of  public  utilities,  monopolies  are, 
or  are  not,  detrimental  to  the  general  good.  Perhaps  it  is  the  better 
opinion  that  where  municipal  ownership  is  not  feasible  or  attainable, 
a  properly  regulated  monopoly  is  advisable.*  Of  course,  the  grant, 
with  exclusive  privileges,  of  a  right  appertaining  to  the.  government, 
is  a  very  different  thing  from  a  grant,  with  exclusive  privileges,  of  a 
right  to  pursue  one  of  the  ordinary  trades  or  callings  of  life,  which  is 
a  right  appertaining  solely  to  the  individual.  It  is  the  duty  of  the 
government  to  provide  suitable  roads,  bridges,  ferries  and  other  utilities 
for  the  convenience  of  the  public,  and  if  it  chooses  to  devolve  this 
duty  to  any  extent,  or  in  any  locality,  upon  particular  individuals 
or  corporations,  it  may  stipulate  for  such  exclusive  privileges  con- 
nected with  the  franchise  as  it  may  deem  proper,  without  encroach- 
ment upon  the  freedom  or  the  just  rights  of  others.  In  other  words, 
wherever  the  object  to  be  attained  is  a  public  one,  for  which  the  state 
may  make  provision  by  legislative  enactment,  the  grant  of  the  fran- 
chise may  be  accompanied  with  such  exclusive  privileges  to  the 
grantee,  in  respect  of  the  subject  of  the  grant,  as  in  the  judgment 
of  the  legislative  department  will  best  promote  the  public  health  and 
the  public  comfort,  or  the  protection  of  public  and  private  property.' 
When  the  public  purpose  of  such  grants  is  apparent  the  courts  as  a 
rule  sustain  them  as  in  no  wise  denying  to  any  the  equal  protection 
of  the  laws  or  violating  prohibitions  as  to  the  granting  to  any  one 
of  special  and  exclusive  rights  or  immunities.®  However,  a  grant  of 
power  to  confer  a  franchise  is  not  necessarily  a  grant  of  power  to 
make  it  exclusive.^ 

(L.  ed.)  1410.    See  CoNTBAcrrs,  vol.  6,  Citizens'  St.  R.  Co.,  127  Ind.  369,  24 

p.  852.               ^          •  N.  E.  1064,  26  N.  E.  893,  8  L.R.A. 

5.  Dissenting  in  Charles  River  Bridge  539;  Montgomery  Gas-Light  Co.  v. 
V.  Warreii  Bridge,  11  Pet.  420,  9  U.  S.  Montgomery,  87  Ala.  246,  6  So.  113, 
<L.  ed.)  773.  4  L.R.A.  616. 

6.  In  re  Russell,  163  Cal.  668,  126  8.  See  Constitutional  Law,  vol.  6, 
Pac.  876,  Aim.  Cas.  1914A  152.  p.  408. 

7.  New  Orleans  Gas  Light  Co.  v.  9.  Water,  etc.,  Go.  v.  Hutchinson, 
Louisiana  Light,  etc.,  Mfg.  Co.,  116  U,  207  U.  S.  385,  28  S.  Ct.  135,  62  U.  S. 
S.  650,  6  S.  Ct.  252,  29  U.  S.  (L.  ed.)  (L.  ed.)  257;  State  v.  Tampa  Water 
616;  Indianapolis  Cable  St.  R.  Co.  v.  Works  Co.,  56  Fla.  858,  47  So  368, 19 
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23.  What  Constitutes  Exdusiye  Grant — Chancellor  Kent  at  one 
time  expressed  the  view  that  although  ''the  creation  of  the  franchise 
be  not  declared  exdusiye,  yet  it  is  necessarily  implied  in  the  grants 
as  in  the  case  of  tiie  grant  of  a  ferry,  bridge  or  turnpike  or  railroad, 
that  the  government  will  not  either  directly  or  indirectly  interfere 
with  it  so  as  to  destroy  or  materially  impair  its  value.  .  .  .  All 
grants  or  franchises  ought  to  be  so  construed  as  to  give. them  due 
rffect  by  excluding  all  contiguous  competition  which  would  be  in* 
jurious  and  operate  fraudulently  upon  tiie  grant."  **  Whatever  sup- 
port such  a  rule  of  interpretation  may  have  in  reason  or  propriety, 
it  is  not  now  available  for  the  beneficial  protection  of  the  grantee  in 
the  exercise  of  his  franchise,  but  on  the  contrary  public  grants  are  so 
strictly  construed  as  to  operate  as  a  surrender  by  them  of  the  sover^ 
eignty  no  further  than  is  expressly  declared  by  the  language  employed 
for  the  purpose  of  their  creation.  The  grantee  takes  nothing  in  thfut 
respect  by  inference.**  Accordingly  where  the  grant  is  not  by  its 
terms*  exclusive,  the  legislature  is  not  precluded  from  granting  a 
similar  franchise,  or  authorizing  the  construction  of  a  rival  way  or 
structure,  which  may  greatly  impair,  or  even  totally  destroy,  the 
value  of  the  former  grant,**  and  such  damage  is  not  a  taking  of 
the  former  franchise  which  entitles  its  owner  to  compensation.*' 

LJl.A.(N.S.)  183;  Clarksbnig  Electric  Water  Supply  Co.  v.  Brooklyn,  166  U. 

Light  Co.  V.  Clarksburg,  47  W.  Va.  S.  685, 17  S.  Ct  718,  41  U.  S.  (L.  ed.) 

739,  35  S.  E.  994,  60  LJI.A.  142.  1165;  Dyer  v.  Tuskaloosa  Bridge  Co., 

10.  Dyer  v.  Tuskaloosa  Bridge  Co.,  2  Port.  (Ala.)  296,  27  Am.  Dec.  655; 
2  Port.  (Ala.)  296,  27  Am.  Dec.  655;  Indianapolis  Cable  St.  R.  Co.  v. 
Dufour  V.  Staeey,  90  Ky.  288,  14  8.  Citizens'  St.  R,  Co.,  127  Ind.  369,  24 
W.  48,  29  A.  S.  R.  374;  Syracuse  N.  E.  1054,  26  N.  E.  893,  8  L.RjI. 
Water  Co.  v.  Syracuse,  116  N.  Y*  167,  539 ;  Rockland  Water  Co.  v.  Camden, 
22  N.  E.  381,  6  L.RA.  546.  etc..  Water  Co.,  80  Me.  544,  15  Atl. 

11.  Wright  V.  Nagle,  101  U.  S.  791,  786,  1  L.R.A.  388;  Milham  v.  Sharp, 

25  U.  S.  (L.  ed.)  921;  Long  Island  27  N.  Y.  611,  84  An>.  Dec.  314; 
Water-supply  Co.  v.  Brooklyn,  166  Syracuse  Water  Co.  v.  Syracuse,  116 
U.  S.  685,  17  S.  Ct.  718,  41  U.  S.  (L.  N.  Y.  167,  22  N.  E.  381,  5  L.R.A.  546; 
ed.)  1165;  Capital  City  Light,  etc..  In  re  Brooklyn,  143  N.  Y.  596,  38  N. 
Co.  V.  Tallahassee,  186  U.  S.  401,  22  E.  983,  26  L.R. A.  270 ;  Clarksville,  etc., 
S.  Ct.  866,  46  U.  S.  (L.  ed.)  1219;  Turnpike  Co.  v.  Montgomery  County, 
Joplin  V.  Southwest  Missouri  light  100  Tenn.  417, 45  S.  W.  345,  58  LJR.A. 
Co.,  191  U.  S.  150,  24  S.  Ct.  43,  48  U.  155;  Tuckahoe  Canal  Co.  v.  Tuckahoe, 
S.  (L.  ed.)  127;  Knoxville  Water  Co.  etc.,  R.  Co.,  11  Leigh  (Va»)  42,  36  Am, 
V.  Knoxville,  200  U.  S.  22,  26  S.  Ct.  Dec.  374. 

224,  50  U.  S.   (L.  ed.)  353;  Indian-  13.  Dyer  v.  Tuskaloosa  Bridge  Co., 

apolis  Cable  St.  R.  Co.  v.  Citizens'  St.  2  Port.  (Ala.)  296,  27  Am.  Dec  655; 

R.  Co.,  127  Ind.  369,  24  N.  E.  1054,  Indianapolis    Cable    St.    R.    Co.    r. 

26  N.  E.  893,  8  L.R.A.  539;  Syracuse  Citizens'  St.  R.  Co.,  127  Ind.  369,  24 
Water  Co.  v.  Syracuse,  116  N.  Y.  167,  N.  E.  1054,  26  N.  E.  803,  8  L.R.A, 
22  N.  E.  381,  5  L.R.A.  546.  And  see  539;  Clarksville,  etc.,  Tutnpike  Co.  v. 
.supra,  par.  21.  Montgomery  County,  100  Tenn.  417, 

12.  Wright  V.  Nagle,  101  U.  S.  791,  45  S.  W.  345,  58  L.R.A.  155  and  note. 
25  U.  S.  (L.  ed.)  921;  Long  Island 
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The  leading  case  in  this  country  is  Charles  River  Bridge  v.  Warren 
Bridge,**  wherein  was  sustained  the  grant  of  the  right  to  erect  a 
bridge  over  the  Charles  river  near  one  which  had  been  construct- 
ed over  the  same  river  pursuant  to  a  prior  grant  from  the  state  of 
Massachusetts,  although  it  produced  a  competition  practically  de- 
structive of  the  value  of  the  grant  of  such  prior  franchise.  The  court 
held  that  the  state  had  relinquished  its  sovereignty  so  far  only  as  the 
purpose  to  do  so  was  expressed  in  the  prior  grant,  and  therefore  as 
it  had  not  by  it  made  the  franchise  exclusive  in  that  locality  or  denied 
to  itself  the  power  to  grant  similar  privileges  to  others,  there  was  no 
violation  of  the  legal  rights  of  the  prior  grantee  produced  by  the 
subsequent  one  complained  of.  Similarly,  the  authorities  are  all 
agreed  that  a  municipal  corporation,  when  exercising  its  functions  for 
the  general  good,  is  not  to  be  shorn  of  its  powers  by  mere  implication. 
If,  by  contract  or  otherwise,  it  may,  in  particular  circumstances, 
restrict  the  exercise  of  its  public  powers,  the  intention  to  do  so  must 
be  manifested  by  words  so  clear  as  not  to  admit  of  two  different  or 
inconsistent  meanings.**  An  exclusive  privilege  or  franchise  to  sup- 
ply water  to  a  town  or  village  is  not  given  by  mere  general  terms  in 
a  statute  authorizing  incorporation  for  that  purpose,  so  as  to  preclude 
the  municipality  from  obtaining  water  from  other  sources.**  Veiy 
often  the  right  is  reserved  to  the  grantor  in  express  terms  to  grant 
similar  franchises  to  others.*'  While  exclusive  rights  to  public  fran- 
chises are  not  favored,  yet  if  granted  they  will  be  protected.*®  How- 
ever, a  grant  of  an  exclusive  bridge  franchise  at  the  time,  when  rail- 
road bridges  were  not  known  will  not  forbid  the  granting  within  its 
limits  of  a  right  to  erect  a  railroad  bridge  when  such  bridge  becomes 
necessary.** 

24.  Competition  by  Grantor, — ^It  seems  to  be  established  that  the 
state  can,  by  contract,  restrict  the  exercise  of  her  power  to  construct 
and  maintain  highways,  bridges,  and  ferries,  by  granting  to  a  par- 
ticular corporation  the  exclusive  right  to  construct  and  operate  a  rail- 
road within  certain  lines  and  between  given  points,  or  to  maintain 

14.  Charles  River  Brieve  v.  Warren  25  U.  S.  (L.  ed.)  921. 

Bridge,  11  Pet.  420,  9  U.  S.  (L.  ed.)  Bat  l^slative  action  of  municipal 

773.  corporations     cannot     be     enjoined. 

16.  Detroit  Citizens'  St.  R.  Co.  v.  Hence,   equity   will   not   restrain   the 

Detroit  Ry.,  171  U.  S.  48,  18  S.  Ct.  council  of  a  city  from  passing  an  ordi- 

732,  43  U.  S.  (L.  ed.)  67;  Knoxville  nance  allowing  other  gas  companies  to 

Water  Co.  v.  Knoxville,  200  U.  S.  22,  lay  pipes  in  its  streets,  because  the 

26  S.  Ct.  224,  60  U.  S.  (L.  ed.)  363.  city   has  theretofore   granted   an   ex- 

16.  In  re  Brooklyn,  143  N.  Y.  696,  elusive  privilege  to  complainant  gas 
38  N.  E.  983,  26  L.R.A.  270.  company  to  lay  and  maintain  pipes  in 

17.  Owensboro  v.  Cumberland  Tele-  its  streets.  Montgomery  Gas-Light  Co. 
phone,  etc.,  Co.,  230  U.  S.  58,  33  S.  v.  Montgomery,  87  Ala.  245,  6  So.  113, 
Ct.  988,  57  U.  S.  (L.  ed.)  1389.  4  L.R.A.  616, 

18.  Wright  V.  Nagle,  101  U.  S.  791,  19.  Note:  68  L.R.A.  166. 
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a  bridge  or  operate  a  ferry  over  one  of  her  navigable  streams  within 
designated  limits ;  and  that  she  may  restrict  the  exercise  of  the  power 
of  taxation^  by  granting  exemption  from  taxation  to  particular  in- 
dividuals and  corporations, — ^when  not  forbidden  by  her  own  organic 
law.**  And  so  a  city  has  a  right  to  make  a  contract  excluding  itself 
for  a  definite  period  from  competition  with  a  waterworks  company 
to  which  it  grants  the  right  to  supply  water  in  the  city.^  But  unless 
the  language  of  the  grant  in  terms  or  by  necessary  implication  is  of 
this  purport,  the  grantor  will  not  be  deemed  to  have  excluded  itself 
from  competition  with  the  grantee.  In  other  words  the  mere  grant 
of  a  franchise  will  not  prevent  the  grantor  from  performing  the  acts 
or  services  covered  by  the  franchise.*  Thus  a  municipal  grant  of  a 
waterworks  franchise  is  not  to  be  construed  by  implication  to  divest 
the  municipality  of  its  power  to  construct  an  independent  waterworks 
system  of  its  own.* 

25.  Obligations  of  Grantee  in  General. — ^It  is  a  very  general  prin- 
ciple that  where  peculiar  privileges  are  granted  by  the  state,  peculiar 
responsibilities  supervene,  and  special  regulations  may  l>e  imposed. 
The  bestowal  and  reception  of  unequal  privileges  beget  legitimately 
the  right  to  impose  unequal  burdens.*  Accordingly  in  every  grant 
of  a  public  utility  franchise  there  is  implied  a  covenant  on  the  part 
of  the  grantee  that  it  will  be  exercised  ^  and  that  all  of  the  duties  and 
conditions  prescribed  in  or  inferred  from  the  grant  will  be  performed 
and  discharged.*    Turnpikes,  bridges,  ferries,  canals,  and  other  util- 

20.  New  Orleans  Gas-Light  Co.  ▼.  4.  State  v.  Peel  Splint  Coal  Co.,  3G 

Louisiana  Light,  etc.,  M%.  Co.,  115  W.  Va.  802,  15  S.  E.  1000,  17  L.R.A. 

U.  S.  650,  6  S.  Ct.  252,  29  U.  S.  (L.  385. 

ed.)  516.    And  see  Taxation.  6.  Lippencott  v.   Allander,   27  la. 

1.  Vicksburg  v.  Vicksburg  Water-  460, 1  Am.  Rep.  299 ;  Duf our  v.  Stacey, 
works  Co.,  202  U.  S.  453, 26  S.  Ct.  660,  90  Ky.  288,  14  S.  W.  48,  29  A.  S.  R. 
50  U*  8.  (L.  ed.)  1102,  6  Ann.  Caa.  374;  People  v.  North  River  Sugar  Ref. 
253.  Co.,  54  Hun  354,  3  N.  Y.  S.  401,  7 

2.  Capital  City  Light,  etc.,  Co,  v.  N.  Y.  S.  406,  2  L.R.A.  33,  5  L.R.A. 
Tallahassee,  186  U.  S.  401,  22  S.  Ct.  386,  affirmed  121  N.  Y.  582,  24  N.  E. 
866,  46  U.  S.  (L.  ed.)  1219;  Joplin  834,  18  A.  S.  R.  843,  9  L.R.A.  33  and 
V.  Southwest  Missouri  Light  Co.,  191  note;  People  v.  Kingston,  etc.,  Road 
tJ.  S.  150,  24  S.  Ct.  43,  48  U.  S.  (L,  Co.,  23  Wend.  (N.  Y.)  193,  35  Am. 
ed.)  127;  Knoxville  Water  Co.  v.  Dec.  551.  But  the  failure  of  a  corpor- 
Knoxville,  200  U.  S.  22,  26  S.  Ct.  224,  ation  to  exercise  all  its  granted  power 
50  U.  S.  (L.  ed.)  353;  Russell  v.  Se-  is  not  necessarily  ground  for  forfeiture 
bastian,  233  U.  S.  196,  34  S.  Ct.  517,  of  its  franchises.  Illinois  Trust,  etc., 
58  U.  S.  (L.  ed.)  912,  Aim.  Cas.  1914C  Bank  v.  Doud,  105  Fed.  123,  44  C,  C. 
1282.  A.  389,  52  L.RA.  481. 

3.  Knoxville  Water  Co.  v.  EnoxVille,  6,  State  v.  Real  Estate  Bank,  5  Ark. 
200  U.  S.  22,  26  S.  Ct.  224,  50  U.  S.  595,  41  Am.  Dec.  109;  Coy  v.  Indian- 
(L.  ed.)  353;  Meridian  v.  Farmers'  apolis  Gas  Co.,  146  Ind.  655,  46  N.  E. 
Loan,  etc.,  Co.,  143  Fed.  67,  74  C.  C.  17,  36  L.R.A.  535;  Lippencott  v.  Al- 
A.  221,  6  Ann,  Cas.  699.  And  see  lander,  27  la.  460,  1  Am.  Rep.  299; 
Watbrwork*.  Brownell  v.  Old  Colony  R.  Co.,  164 
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ities,  although  made  by  individuals  under  public  grants,  or  by  com^ 
panics,  are  regarded  as  publici  juris.  The  owners  may  be  private 
companies,  but  they  are  compellable  to  permit  the  public  to  enjoy 
their  service  in  the  manner  in  which  such  service  can  be  enjoyed.' 
The  law  in  consideration  of  the  performance  of  the  duties  imposed 
upon  the  grantee  provides  for  compensation  by  means  of  fares  or 
tolls.®  Nor  may  a  corporation  disable  itself  by  contract  from  perform- 
ing the  public  duties  which  it  has  undertaken,  and  by  agreement 
compel  itself  to  make  public  accommodation  or  convenience  sub- 
servient to  its  private  interests.®  So  any  contract  which  disables  a 
corporation  from  performing  its  public  functions,  which  undertakes 
without  the  consent  of  the  state  to  transfer  to  others  the  rights  and 
powers  conferred  by  the  charter,  and  to  relieve  the  grantees  of  the 
burden  which  it  imposes,  is  a  violation  of  the  contract  with  the  state 
and  is  void  as  against  public  policy.*^  The  state  is  presumed  to  grant 
franchises  in  the  public  interest,  and  to  intend  that  they  shall  be 
exercised  through  the  proper  officers  and  agencies  of  the  grantee,  and 
does  not  contemplate  that  the  powers  will  be  delegated  to  others. 
Any  conduct  which  destroys  the  grantee's  functions,  or  maims  or 
cripples  its  separate  activity,  by  taking  away  the  right  freely  and 
independently  to  exercise  the  functions  of  its  franchise,  is  contrary 
to  a  sound  public  policy.*^  The  grantee  of  a  franchise  is  bound  so  to 
exercise  the  privilege  as  to  secure  the  safety  of  the  pubKc.^^  By  virtue 
of  the  grant  there  is  imposed  upon  the  grantee  a  duty  which  makes  it 
answerable  to  third  persons  who  may  sustain  damage  by  the  negligent 
discharge  thereof.^'  And  it  has  been  decided  that  an  injunction  will 
lie  at  the  suit  of  private  parties  to  restrain  acts  in  excess  and  abuse  of 
a  franchise  resulting  in  private  injury.^* 

Mass.  29,  41  N.  E.  107,  49  A.  S.  B.  Stacey,  90  Ky.  288,  14  S.  W.  48,  29 

442,  29  L.R.A.  169;  Attorney  General  A,  S,  R.  374. 

V.  Haverhill  Gas  Light  Co.,  215  Mass.  9.  Gibbs  v.  Consolidated  Gas  Co.  of 

394,  101  N.  E.  1061,  Ann.  Caa.  1914C  Baltimore,  130  U.  S.  396,  9  S,  Ct.  553, 

1266;    Palestine   Water,    etc.,    Co.   v.  32  U.  S.  (L.  ed.)  979. 

Palestine,  91  Tex   540,  44  S.  W.  814,  10.  Thomas  v.  West  Jersey  R.  Co., 

wf    ^^u  •  f^\  ^r^^'?iTv'''  ^?^^^"  1^1  ^'  S-  71,  25  U.  S.  (L.  ed.)  950. 
lottesville,  etc.,  R.  Co.,  110  Va.  /O,  65       ^%^    M«p«f/»i,^^«    ^    \r^  r,    n        1 

S.  E.  603  18  Ann.  CaL  1027;  Stat'e  v.  rn    vf  F.H   7fi7   J'n   q    a  ^^^f«' 

Madison  St.  R.  Co.,  72  Wis.  612,  40  {J>^^  ^a    in«  ii  J  ^'A^f-^^'  ^^^' 

N.  W.  487,  1  L.R.A.  771.  '^\^'  ^'  f^'  \"|vi^/^:^- 

7.  Olcott  v.  Fond  Du  Lac  County,  J*'  ^^*®-  ^^  t^'^' }^^      ^ 

16  WalL  678,  21  U.  S.  (L.  ed.)  382;  ^^-  ^^^  ^-  Indianapolis  Gas  Co.,  146 

Evans  v.  Kroutinger,  9  Idaho  153,  72  ^^^'  ^5,  46  N.  E.  17,  36  L.R.A.  635 ; 

Pac.  882,  2  Ann.  Cas.  691.  Milton  v.  Bangor  R.,  etc.,  Co.,  103  Me. 

8.  Olcott  V.  Fond  Du  Lac  County,  218,  68  Atl.  826,  125  A.  S.  R.  293, 15 
16  Wall.  678,  21  U.  S.  (L,  ed.)  382;  L.R.A.(N.S.)  203. 

Dodge  County  v.  Chandler.  96  U.  S.       14.  Madison  v.  Madison   Gas,  etc, 
205,  24  U.  S.  (L.  ed.)  625;'Dufour  v.   Co.,  129  Wis.  249,  108  N.  W.  65,  116' 
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26.  Misuser  or  Nonuser. — ^Lord  Coke,  in  the  Earl  of  Shrewsbury's 
case  (9  Rep.  45),  explains  the  term  misuser  by  saying  that  fran- 
chises, like  offices,  may  be  forfeited  by  abuser ;  an  d  Mr.  Justice  Black- 
stone  (2  Bl.  Com.  153),  referring  to  Coke,  remarks' that  franchises 
are  also  held  to  be  granted  upon  condition  of  making  a  proper  use  of 
them.**  Accordingly  from  early  times  the  courts  have  recognized 
a  tacit  condition  that  a  franchise  may  be  forfeited  for  wilful  mis- 
user or  nonuser  in  regard  to  matters  which  go  to  the  essence  of 
the  contract  between  the  grantee  and  the  crown  or  state.**  And 
this  is  so  although  the  grantee  of  the  franchise  may  be  engaged  in 
interstate  commerce,  and  the  misuser  or  usurpation  relate  to  and 
concern  that  traffic.*'  Where  the  franchise  has  not  been  exercised 
within  a  reasonable  time  in  accordance  with  the  condition  which 
inheres  in  the  nature  of  the  grant,  its  revocation  upon  this  ground 
cannot  be  regarded  as  an  impairment  of  contractual  obligation.*^  The 
policy  of  the  law  is  to  require  the  performance  by  public  utility  cor- 
porations of  their  duties  to  the  public,  and  in  proper  cases  to  withdraw 
by  judicial  procedure  franchises  that  are  being  abused;  but  franchises 
granted  for  useful  public  purposes  will  not,  in  general,  be  withdrawn 
by  forfeiture,  except  for  abuses  of  such  a  nature  as  injuriously  aflfect 
the  public  welfare,  or  as  violate  the  law  or  contract  obligations  con- 
tained in  the  grant.  *•  Their  own,  as  well  as  the  public  interest, 
requires  that  public  utility  corporations  should  be  held  to  a  strict 
rational  accountability.    The  terms  and  conditions  of  the  grant  being 

A.  S.  R.  944, 9  Ann.  Cas.  819,  8  L.R.A.  R.  Co.,  47  Ohio  St.  130,  23  N.  E.  928, 

(N.S.)  529.  7  L.R.A.  319  and  note;  Palestine  Wa- 

15.  State  v.  Real  Estate  Bank,  5  ter  &  Power  Co.  v.  Palestine,  91  Tex. 
Ark.  595,  41  Am.  Dec.  109.  540,  44  8.  W.  814,  40  L.R.A.  203; 

16.  Given  v.  Wright,  117  U.  S.  648,  State  v.  Madison  St.  Ry.  Co.,  72  Wis. 
6  S.  Ct.  907,  29  U.  S.  (L.  ed.)  1021;  612,  40  N.  W.  487,  1  L.R.A.  771; 
Old  Colony  Trust  Co.  v.  Omaha,  230  Wright  v.  Milwaukee  Electric  R.,  etc., 
U.  S.  100,  33  S.  Ct.  967,  57  U.  S.  (L.  Co.,  95  Wis.  29,  69  N.  W.  791,  60  A. 
ed.)   1410;  New  York  Electric  Lines  S.  R.  74,  36  L.R.A.  47. 

Co.  V.  Empire  City  Subway  Co.,  235  Notes:  35  Am.  Dec.  662;  8  A.  S.  R. 

U.  S.  179,  35  S.  Ct.  72,  Ann,  Cas.  179;  2  L.R.A.  255;  58  L.R.A.  169. 

1915A  906;  State  v.  Real  Estate  Bank,  See  Corporations,  voL  7,  p.  709  et 

6  Ark.  595,  41  Am,  Dec.  109;  Higgins  seq. 

V.  Downward,  8  Houst.  (Del.)  227,  14  17.  State  v.  Cincinnati,  etc.,  R.  Co., 

Atl.  720,  32  Atl.  133,  40  A.  S.  R,  141;  47  Ohio  St.  130,  23  N.  E,  928,  7  L.R.A. 

State  V.  Tampa  Water  Works  Co.,  57  319. 

Fla.  533,  48  So.  639,  22  LJt.A.(N.S.)  18.  New  York  Electric  Lines  Co.  v. 

680;  Tower  v.  Tower,  etc.,  R.  Co.,  68  Empire  City  Subway  Co.,  235  U.  8. 

Minn.  500,  71  N.  W.  691,  64  A.  S.  R.  179,  35  S.  Ct.  72,  Ann.  Cas.  1915A 

493,   38   L.R.A.   541;    State   v.   East  906. 

Fifth  St.  Ry.  Co.,  140  Mo.  539,  41  S.  19.  State  v,  Tampa  Water  Works 

W.  955,  62  A.  S.  R.  742,  38  L.R.A.  Co.,  57  Pla.  533,  48  So.  639,  22  L.R,A, 

218;  State  v.  Atchison,  etc.,  R.  Co.,  (N.S.)  680. 

24  Neb.  143,  38  N.  W.  43,  8  A.  S.  R.  Note :  8  A.  S.  R.  182. 

164  and  note;  State  y.  Cincinnati,  etc., 
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accepted  the  grantee  cannot  be  allowed  to  act  beyond  its  scope^  or  fall 
short  in  the  performance  of  its  obligations.  The  courts,  however,  will 
always  lean  against  a  forfeiture.  Their  object  is  to  uphold  and  pro* 
.serve  the  grant  unless  it  be  clear  that  the  rights  vesting  under  it  have 
been  improvidently  neglected  or  illegally  abused.*®  The  nonuser  of 
a  franchise  cannot  be  justified  in  a  proceeding  to  enforce  a  forfeiture 
on  the  ground  that  the  municipality  granting  the  franchise  had  passed 
an  ordinance  repealing,  or  attempting  to  repeal,  its  grant.^  Nor  does 
an  offer  to  perform  its  contract  made  by  the  grantee  after  suit  has  been 
brought  to  forfeit  its  franchise,  entitle  it  to  relief  from  the  forfeiture 
and  an  extension  of  time  for  the  performance.*  A  municipal  corpora- 
tion, it  seems,  has  no  authority  to  waive  the  right  of  the  public  to 
revoke  a  franchise,  which  has  been  abused  by  the  grantee.*  The 
streets  of  a  municipality  are  for  the  use  of  the  general  public,  and 
neither  the  city  nor  its  officers  can  deprive  the  state  of  the  right  to 
proceed  by  quo  warranto  to  enforce  the  forfeiture  of  the  franchise.* 
The  state,  however,  may  exact  the  forfeiture  or  waive  it,  as  may  seem 
best  to  it  for  the  public  interests.*  The  obligation  of  a  contract  cre- 
ated by  a  valid  municipal  ordinance  granting  to  a  railway  company 
the  right  to  lay  double  tracks  in  one  of  the  city  streets  is  unconstitu- 
tionally impaired  by  the  subsequent  repeal  of  so  much  of  the  ordi- 
nance as  relates  to  that  part  of  the  street  upon  which  a  single  track 
only  has  actually  been  built,  where  the  franchise  granted  by  the 
ordinance  was  single  and  specific,  and  was  accepted  by  the  company 
in  its  entirety,  and  the  company,  in  reliance  thereon,  acquired  land 
from  the  abutting  owners  with  a  view  to  laying  a  double  track  as 
the  increase  in  business  demanded,  and  had  actually  built  the  double 
track  for  a  part  of  the  distance.*  For  an  abuse  the  forfeiture  is  not 
partial,  so  as  to  apply  to  that  part  of  the  franchise  only  which  has 
been  abused,  but  the  forfeiture  is  of  the  entire  franchise.'  Forfeiture 
of  one  franchise,  however,  will  not  forfeit  another  not  dependent 
upon  it.* 

20.  State  v.  Real  Estate  Bank,  5  140  Mo.  539,  41  S.  W.  955,  62  A.  S. 
Ark.  595,  41  Am.  Dec.  109.  R.  742,  38  L.R.A.  218. 

1.  State  V.  East  Fifth  St.  R.  Co.,       5.  Note:  2  L.R.A.  256. 

140  Mo.  539,  41  S.  W.  955,  62  A.  S.  6.  Grand  Trunk  Western  R.  Co.  v. 

R.  742,  38  L.R.A.  218.  South  Bend,  227  U.  S.  544,  33  S.  Ct. 

2.  Palestine  Water,  etc.,  Co.  v.  Pales-  303,  57  U.  S.  (L.  ed.)  633,  44  L.R.A. 
tine,  91  Tex.  640,  44  S.  W.  814,  40  (N.S.)  405,  reversing  174  Ind.  203,  89 
L.R.A.  203.  N.  E.  885,  91  N.  E.  809,  36  L.R.A. 

3.  State  v.  East  Fifth  St.  R.  Co.,  (N.S.)  850. 

140  Mo.  639,  41  S.  W.  955,  62  A.  S.  7.  Notes :  36  Am.  Dec.  562 ;  8  A.  S. 

R.  742,  38  L.R.A.  218;  Palestine  Wa-  R.  186. 

ter,  etc.,  Co.  v.  Palestine,  91  Tex.  540,  8.  People  v.   Klingston,   etc.,   Road 

44  S.  W.  814,  40  L.R.A.  203.  Co.,  23  Wend.  (N.  Y.)  193,  35  Am. 

4.  State  v.  East  Fifth  St.  R.  Co.,  Dec.  55L 
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27.  Grounds  for  Forfeiture. — ^The  rule  in  regard  to  acts  both  of 
misuser  and  nonuser  is^  that  they  must  relate  to  matters  of  the  essence 
of  the  contract  between  the  sovereign  and  the  grantee  corporation ;  ^ 
a  forfeitore  will  not  be  decreed  for  trivial  offenses. ^^  Again,  there 
must  be  a  clear  violation  of  duty.^^  All  that  is  required  of  the  grantee 
corporation  is  a  substantial  performance ;  £t  trifling  variation  from  the 
requirements  of  the  law  will  not  forfeit  the  franchise.**  Especially 
in  case  of  a  solvent,  active  cori)oration,  carrying  out,  at  the  time  of 
the  application,  the  purposes  and  designs  of  its  creation,  performing 
duties  of  a  quasi  public  character,  having  to  do  with  the  daily  neces- 
sities of  a  large  number  of  people,  and  where  large  sums  of  money 
have  been  invested,  and  securities  therefor  are  held  by  innocent  par^ 
ties,  whose  security  depends  upon  a  continuance  of  the  corporation, 
unless  there  is  a  clear,  wilful  misuse,  abuse,  or  nonuse  of  the  franchises 
sought  to  be  forfeited,  or  violation  of  law — something  that  strikes  at 
the  very  groundwork  of  the  contract  between  the  corporation  and  the 
sovereign  power,  something  that  amounts  to  a  plain,  wilful  abuse  of 
power  or  violation  of  law — ^a  forfeiture  will  not  be  decreed.**  Where 
the  legislature  has  prescribed  certain  conditions  upon  which  a  cor- 
poration shall  forfeit  its  franchises,  those  conditions  supersede  the 
common  law  in  req)eet  of  the  matters  considered;  but  where  the  act 
of  incorporation  is  silent  as  to  what  shall  create  a  forfeiture,  the  com- 
mon law  doctrine  is  in  full  force.*^  Specifying  as  a  ground  for  for- 
feiting the  franchise  of  a  water  company  its  suspension  of  the  supply 
for  a  certain  period  is  not  a  waiver  of  the  right,  independentiy  of  the 
terms  of  the  contract,  to  forfeit  the  franchise  for  gross  misuse.**  The 
generally  accepted  doctrine  is  that  the  omission  of  an  express  duty 
imposed  by  the  charter  of  a  corporation  is  cause  for  its  forfeiture.** 
Flagrant  disregard  by  a  water  company  of  its  obligation  to  furnish 
clear  and  wholesome  water,  and  the  furnishing  of  water  which  en- 
dangers the  health  and  lives  of  the  people,  ignoring  remonstrances, 
are  sufficient  grounds  for  forfeiting  its  franchise.*'    But  the  insolvency 

.    9.  State   V.   Real   Estate   Bank,   6  92  Wis.  496,  66  N.  W.  512,  32  L.K.A. 

Ark  595,  41  Am.  Dec.  109;  State  v.  391. 

East  Fifth  St.  R.  Co.,  140  Mo.  539,       14.  State  v.  Real  Estate   Bank,  5 

41  S.  W.  955,  62  A.  S.  R.  742,  38  Ark.  595,  41  Am,  Dee.  109.-  See  Cor- 

L.R.A.  218.  PORATiONS,  vol.  7,  p.  714. 

10.  Notes:  68  L.R.A.  169;  8  A.  S.  p  ^^-  ^^^^^T^  ^^^' J^  £\Z' 
g  281  Palestine,  91  Tex.  540,  44  P.  W.  814, 

11.  New  York  Electric  Lm^^^  ^^Kttte^ v^' East  Fifth  St,  B.  Co., 
S^I'^A^TO^A  P^'  ?Q?^Y'QnA  '  140  Mo.  539,  41  S.  W.  955,  62  A.  s! 
^S'  ^*^I^^°-,.^fo;^^o  r\T-o..    R-  742,  38  L.R.A.  218.    See  Corpora- 

Notes :  8  A.  S.  R.  181 ;  2  L.R. A.  255.  tions,  vol.  7,  p.  709  et  seq. 

12.  Notes:  35  Am.  Dec.  562;  8  A.  17.  Palestine  Water,  etc.,  Co.  v. 
8.  R.  181.  Palestine,  91  Tex.  540,  44  S.  W,  814, 

13.  State  V.  Janesville  Water  Co.,  40  L.R.A.  20.3. 
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of  the  corporation  is  of  no  importance  except  in  so  far  as  it  may  have 
a  bearing  upon  the  question  of  abandonment  of  its  franchises  by  the 
grantee,  for  if  the  grantee  continues  to  discharge  its  duties  to  the 
public,  it  makes  no  difference  whether  it  is  solvent  or  not.  Were  it 
otherwise,  very  many  corporations  might  be  ousted  of  their  franchises 
at  any  time,  to  the  great  detriment  not  only  of  the  members  thereof 
but  also  of  the  general  public  for  whose  benefit  franchises  are  pre- 
sumed to  be  granted.*®  Nor  is  the  mere  fact  that  acts  are  ultra 
vires  ground  for  forfeiture.  Acts  in  excess  of  power  may  undoubt* 
edly  be  carried  so  far  as  to  amount  to  a  misuser  of  the  franchise 
to  be  a  corporation,  and  a  ground  for  its  forfeiture.  But  it  may 
be  safely  stated  as  the  general  consensus  of  the  authorities  that  to 
constitute  a  misuser  of  the  corporate  franchise  such  as  to  warrant 
its  forfeiture,  the  ultra  vires  acts  must  be  so  substantial  and  continued 
as  to  amount  to  a  clear  violation  of  the  condition  upon  which  the 
franchise  was  granted,  and  so  derange  or  destroy  the  business  of  the 
corporation  that  it  no  longer  fulfils  the  end  for  which  it  was  created.*^ 
28.  Abandonment  of  Franchise. — ^It  is  evident  that  the  term 
"abandonment,"  as  applied  to  the  franchise  of  a  public  utility  cor- 
poration, is  a  misnomer.  A  mere  privilege  or  right  may,  perhaps, 
be  said  to  be  abandoned  in  a  proper  case,  although  even  in  such  case 
there  must  be  something  more  than  mere  nonuser  to  constitute 
abandonment.  There  must  also  be  an  act  clearly  indicating  an 
intention  to  abandon.  But,  while  a  mere  easement  or  right  may  be 
abandoned,  the  word  is  plainly  inapplicable  to  a  duty  owing  to  the 
state.  A  public  duty  is  not  to  be  laid  down  at  will.  In  the  case  of  a 
mere  easement  there  is  but  one  party  interested,  and  he  may  volun- 
tarily abandon  his  right;  but  in  case  of  a  public  duty  there  are  two 
parties  beneficially  interested — ^i.  e.,  the  party  who  owes  the  duty, 
and  the  state  to  which  the  duty  is  owing.  The  necessary  result  must 
be  that,  in  order  to  extinguish  the  duty,  there  must  be  concurrence 
on  the  part  of  the  state.*^  However,  a  total  nonuser  of  franchises 
may  exist  for  so  long  a  period  and  under  such  circumstances  that  a 
surrender  thereof  by  the  grantee  and  acceptance  of  such  surrender 
on  the  part  of  the  state  will  be  presumed  in  the  absence  of  any  con- 
tention to  the  contrary.*     Of  course  if  the  terms  of  the  franchise 

18.  State  v.  East  Fifth  St.  R.  Co.,  N.  W.  791,  60  A.  S.  R.  74,  36  L.R.A. 
140  Mo.  539,  41  S.  W.  955,  62  A.  S.  47. 

R.  742,  38  L.R.A.  218.    See  Corpora-      Note:  8  A.  S.  R.  190. 

TiONS,  vol.  7,  p.  717.  1.  Given  v.  Wright,  117  U.  S.  648, 

19.  State  V.  Minnesota  Thresher  6  S.  Ct.  907,  29  U.  S.  (L.  ed.)  1021; 
Mfg.  Co.,  40  Minn.  213,  41  N.  W.  1020,  Higgins  v.  Downward,  8  Houst.  (Del.) 
3  L.R.A.  510.  See  Corporations,  vol.  227,  14  Atl.  720,  32  Atl.  133,  40  A.  S. 
7,  p.  712;  Rahjioads.  R.  141;  Combes  v.  Keyes,  89  Wis.  297, 

20.  Wright  V.  Milwaukee  Electric  62  N.  W.  89,  46  A.  S.  R.  839,  27  L.R.A. 
Railway  &  Light  Co.,  95  Wis.  29,  69   369;  Wright  v.  Milwaukee  Electric  R., 
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specifically  provide  for  forfeiture  in  case  of  abandonment  or  neglect 
or  refusal  to  operate  the  utility,  an  absolute  forfeiture  results  although 
the  grantee  may  have  become  insolvent.* 

29.  Exaction  of  Forfeiture;  Scire  Facias,  Quo  Warranto. — ^Itis  the 
general  rule  that  a  franchise  does  not  expire  by  reason  of  the  omission 
or  commission  of  acts  on  the  part  of  the  grantee,  although  in  violation 
of  the  terms  of  the  franchise,  but  continues  in  full  force  until  the 
penalty  of  forfeiture  is  claimed  by  the  state  granting  the  franchise,' 
and  this  can,  according  to  the  weight  of  authority,  be  done  t)nly 
through  a  legal  proceeding  by  which  the  cause  of  forfeiture  is  judi- 
dally  ascertained  and  the  grantee  of  the  franchise  is  given  an  oppoi<- 
tunity  to  be  heard,  and  not  in  a  purely  collateral  proceeding.*  But 
while  a  forfeiture  at  common  law  does  not  operate  to  divest  the  title 
of  the  owner  until  by  a  proper  judgment  in  a  suit  instituted  for  that 
purpose  the  rights  of  the  state  have  been  established,  it  nxay  be  others 
wise  when  the  forfeiture  is  declared  by  a  statute.  In  the  latter  case 
it  has  been  declared  that  the  title  to  the  thing  forfeited  immediately 
vests  in  the  state  upon  the  commission  of  the  offense  or  the  happening 
of  the  event  for  which  the  forfeiture  is  declared,  or  at  such  other 
time  and  upon  such  other  condition  as  the  statute  may  name.^  When 
a  franchise  is  granted  by  act  of  the  legislature  with  a  clause  declaring 
it  subject  to  forfeiture  upon  certain  conditions  of  nonperformance, 
no  adjudication  of  a  forfeiture  by  the  courts  is  required,  but  the 
legislature  and  the  courts  may  treat  the  same  as  forfeited.*  Accord- 
ingly it  has  been  decided,  although  there  is  authority  to  the  contrary, 
that  if  a  franchise  is  granted  by  the  legislature  to  construct  a  pubhc 
utility  within  a  certain  time,  with  a  condition  that  if  the  provisions 
of  the  act  are  not  complied  with  the  franchise  shall  be  forfeited,  a 
failure  to  comply  with  the  conditions  within  the  time  limited  works 
a  forfeiture  of  the  franchise  without  a  judgment  at  the  suit  of  the 
state  declaring  a  forfeiture.'  Information  in  the  nature  of  quo  war- 
ranto, presented  by  the  attorney-general  in  behalf  of  the  state,  is 

etc.,  Co.,  95  Wis.  29,  69  N.  W.  791,  W.  201,  2  Ann.  Caa.  639,  60  L.E.A.; 

GO  A.  S.  R.  74,  36  L.RA-  47.  426. 

2.  Tower  v.  Tower,  etc.,  R.  Co.,  68  Notes:  5  A.  S.  R.  803;  8  A.  S.  R. 
Minn.  500,  71  N.  W.  691,  64  A.  S.  R.  193;  2  L.R.A.  256. 

493,  38  L.R.A.  541.  See  Corporations,  vol.  7,  p.  724.      ', 

3.  Higgins  v.  Downward,  8  Houst.       6.  Oakland  R.  Co.  v.  Oatlahd,  etc., 
(Del.)  227,  14  Atl.  720,  32  Atl.  133,  R.  Co.,  45  Cal.  365,  13  Am.  Rep.  181. ' 
40A.  S.  R.  141.  Note :  2  L.R.A.  256. 

Note:  5  A.  S.  R.  803.  6.  Note:  2  L.R.A.  256.  *   ;( 

4.  Higgins  v.  Downward,  8  Honst.  7.  Oakland  R.  Co.  v.  Oakland,  etc., 
(Del.)  227, 14  Atl.  720,  3f  Atl.  133,  40  R.  Co.,  45  Cal.  365, 13  Am.  Rep.  181;  \ 
A.  S.  R.  141;  Cluthe  v.  Evansville,  Ik)S  Angeles  R.  Co.  v.  Lob  Angeles, 
etc.,  R.  Co.,  176  Ind.  162,  95  N.  E,  152  Cal.  242,  92  Pae.  490,  125  A.  S. 
543,  Ann.  Cas.  1914A  935;  Bronson  R.  54;  Atchison  St.  R.  Co.  v.  Nave> 
v.  Albion  Tel.  Co.,  67  Neb.  Ill,  93  N.   38  Kan.  744,  17  Pae.  587,  5  A.  S.  R. 
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the  proper  remedy  in  all  cases  of  nonfeasance,  of  malfeasance,  and 
misuse  of  franchises,  and  ouster  is  the  proper  judgment.^  Many  of 
the  earlier  authorities,  however,  hold  that  an  action  at  law  by  scire 
facias  is  an  appropriate  remedy.'  A  proceeding  in  equity  is  mani- 
festly an  improper  remedy  for  enforcing  the  forfeiture  of  a  franchise. ^^ 
The  courts,  in  a  proper  case,  will  apply  the  doctrine  of  laches  to  a 
case  in  which  the  state  is  attempting  to  oust  a  corporation  of  its  rights 
and  franchises.*^ 

30.  Compulsion  of  Exercise  of  Franchise. — The  forfeiture  of  a 
franchise  is  not  the  only  remedy  for  a  failure  to  exercise  it.  The 
legislature  may  impose  a  pecuniary  penalty  and  authorize  proceedings 
in  the  courts  to  enforce  it.**  And  it  has  long  since  been  settled  by 
the  better  authorities  that  where  there  is  a  grant  and  acceptance  of  a 
public  franchise  which  imposes  certain  obligations  on  the  corporation 
to  which  the  franchise  is  granted,  a  public  duty  is  thereby  imposed 
on  it,  differing  from  an  ordinary  contractual  duty,  and  that  a  writ  of 
mandamus  will  issue,  in  a  proper  case,  to  compel  the  performance 
of  such  public  duty.**     Furthermore,  it  is  well  recognized  that  a 

600  and  note.  And  866  Railroads;  See  CoRPORATZOiirSi  voL  7,  p.  726; 
Streitt  Railways.  Scire  Facias. 

8.  State  V.  Evans,  3  Ark.  585,  36       10.  State  v.  East  Fifth  St.  R.  Co., 
Am.  Dec.  468;  State  v.  Curtis,  35  Conn.   140  Mo.  539,  41  S.  W.  955,  62  A.  S. 
374,  95  Am.  Dec.  263;  State  v.  Atchi-  R.  742,  38  L.R.A.  218.    See  Corpora- 
son,  etc.,  R.  Co.,  24  Neb.  143,  38  N.  W.  tions,  vol.  7,  p.  731. 
43,  8  A.  S.  R.  165  and  note;  State  v.       11.  State  v.  Lincoln  St.  R.  Co.,  80 
Lincoln  St.  R.  Co.,  80  Neb.  333,  114  Neb.  333,  114  N.  W.  422,  14  L.R.A. 
N.  W.  422,  14  L.R.A.(N.S.)  336;  Peo-    (N.S.)  336  and  note.    As  to  the  doc- 
ple  V.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)    trine  of  laches  generally,  see  Equttt, 
358,  8  Am.  Dec.  243;  People  v.  North   vol.  10,  p.  395  et  seq. 
River  Sugar  Ref.  Co.,  121  N.  Y.  582,       12.  Brownell  v.  Old  Colony  R.  Co., 
24  N.  E.  834, 18  A.  S.  R.  843,  9  LJI.A.   164  Mass.  29,  41  N.  E.  107,  49  A.  S. 
33  and  note;  State  v.  Cincinnati,  etc.,  R.  442,  29  L.R.A.  169. 
R.  Co.,  47  Ohio  St.  130,  23  N.  E.  928,       13.  Chicago  v.  Chicago  Tel.  Co.,  230 
7  L.R.A.  319  and  note;  Com.  v.  Arri-  HI.  157,  82  N.  E.  607,  12  Ann.  Caa. 
son,  15  Serg.  &  R.  (Pa.)  127,  16  Am.  109  and  note,  13  L.R.A. (N.S.)  1084; 

Dec.  531;  State  v.  Madison  St.  R.  Co.,  ^°*^^^,,^!fi^«  ^-  .^?P^*.^A  ^'k.^^ 

72  Wis.  612,  40  N.  W.  487,  1  L.R.A.  Kan.  609,  33  Pac.  309,  37  A.  S.  R.  312; 

771  -  Ross  Tp.  V.  Michigan  United  Rys.  Co^ 

^  .^.  9  T  p  A    ocn  165  Mich.  28, 130  N.  W.  358,  Ann.  Caa. 

a      nrt  w  itlxf^'  1912C  885  and  note;  State  v.  St.  Paul, 

See  Quo  W^RANTO.  etc.,  R.  Co.,  98  Minn.  380,  108  N.  w! 

T  ^i.^^oi?'^oo^^f     n*  ^  lof  V.  ^'  261  8  Ann.  Cas.  1047,  28  L.R.A.(N.S.) 

J.  Eq.  369,  22  Am.  Dec.  526 ;  State  393 ;  State  v.  St.  Paul  City  R.  Co.,  117 

v.  Fourth  New  Hampshire  Turnpike  j^j^^^  315^  135  n.  W.  976,  Ann.  Caa. 

Road,  15  N.  H.  162,  41  Am.  Dec.  690 ;  1913D   139.   Bridgeton  v.  Bridgeton, 

People    v.    Kingston,    etc..    Turnpike  etc.,  Tractiof  Co.,  62  N.  J.  L.  592,  43 

Road  Co.,  23  Wend.  (N.  Y.)  193,  35  Atl.  715,  45  L.R.A.  837. 

Am.  Dec.  651;  Patrick  v.  Ruffner,  2  Notes:  125  A.  S.  R.  513;  68  L.R.A. 

Rob.  (Va.)  209,  40  Am.  Dec.  740.  162;   18   Ann.   Caa.   336;   Ann.   Caa. 

Notes:  8  A.  S.  R.  198;  2  LJI.A.  1914A  1244. 

255.  And  see  Mandaitus. 
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court  of  equity  may,  at  the  suit  of  the  state  or  municipality  granting 
a  franchise,  by  injunction  compel  a  recalcitrant  public  service  cor- 
poration to  abide  by  its  terms — and  this  although  no  actual  injury 
result  to  the  state  or  municipality  from  the  corporation's  violation  of 
the  franchise.  The  ccMporation's  breach  of  the  contract,  especially 
if  it  arises  out  of  the  doing  of  an  act  which  the  contract  declares  shall 
not  be  done,  is  deemed  presumptively  to  result  in  the  oppression  of 
the  citizens  of  the  state.^^  Although  a  gas  company  may  have  the 
right  to  withdraw  its  service  from  a  municipality,  yet  so  long  as  it 
continues  to  exercise  any  of  its  franchises  wi^in  the  municipality,  it 
may  be  compelled  to  exercise  them  fairly  and  without  discrimination.^^ 
The  right  of  the  grantor  of  a  street  railway  franchise  to  compel  the 
grantee  to  construct  new  and  additional  lines  must  depend  necessarily 
upon  the  terms  of  the  grant.**  To  a  proceeding  to  compel  new  con- 
struction it  is  no  defense  that  the  work  will  not  be  financially  profit- 
able, since  franchises  are  granted  primarily  for  the  benefit  of  the  pub- 
lic, and  not  for  the  immediate  enrichment  of  the  stockholders.*'  The 
fact  that  a  public  service  corporation  has  failed  to  operate  its  utility 
for  a  period  of  twenty  years  is  not  a  waiver  on  the  part  of  the  state 
of  the  right  to  compel  such  operation.  Such  a  waiver  Is  not  to  be 
presumed  without  the  use  of  language  in  some  statute  clearly  express- 
ing or  implying  it.*^ 

rv.  Governmental  Control 

31.  Generally — ^Impairment  of  Property  Right — The  sovereign 
power  which  confers  a  franchise  retains  its  original  right  to  control 
the  grantee  in  the  exercise  of  the  privilege,  in  so  far  as  it  has  not 
surrendered  its  authority.*'  It  is  well  settled,  however,  that  a  per- 
fected utility  franchise,  constituted  either  by  direct  legislative  grant 
or  by  consent  of  local  authorities  in  pursuance  of  the  constitution 
and  general  laws,  especially  when  followed  by  actual  construction 
and  operation,  is  a  property  right  that  cannot  be  afterwards  taken 
away,  impaired  or  diminished,  either  by  subsequent  constitutional 
amendment  or  by  legislative  or  municipal  action,*^  except  in  the 

14.  Louisville  v.  Louisville  Home  19.  United  States  v.  Joint-Traffio 
TeL  Co.,  149  Ky.  234,  148  S.  W.  13,  Ass'n,  171  U.  S.  505,  19  S.  Ct.  25,  43 
Ann.  Cas.  1914A  1240  and  note.  U.  S.  (L.  ed.)  259;  Blake  v.  Winona, 

15.  Ea$t  Ohio  Gas  Co.  v.  Akron,  81  etc.,  B.  Co.,  19  Minn.  418, 18  Am.  Bep. 
Ohio  St.  33,  90  N.  E.  40,  18  Aim.  Cas.  345. 

332  and  note,  26  L.R.A.(N.S.)  92  and  20.  Dartmouth  College  v.  Wood- 
note,  ward,  4  Wheat.  518,  4  U.  S.  (L.  ed.) 

16.  Note:  Ann.  Cas.  1913D  142.  629;  New  Orleans  Water- Works  Co. 

17.  Note:  Ann.  Cas.  1913D  143.  v.  Rivers,  115  U.  S.  674,  6  S.  Ct.  273, 

18.  Brownell  v.  Old  Colony  R.  Co.,  29  U.  S.  <L.  ed.)  525;  Minneapolis  v. 
164  Mass.  29,  41  N.  E.  107,  49  A.  S.  Minneapolis  St.  R.  Co.,  215  U.  S.  417, 
B.  442,  29  L.RA.  169.  30  6.  Ct  118,  54  U.  8.  (L.  ed.)  259; 

207 


§  31  PRANCHISES  12  E.  C.  L. 

exercise  of  the  police  power  or  the  right  of  eminent  domain.^  When 
one  considers  the  generality  with  which  investments  have  been  made 
in  securities  based  upon  utility  franchises  throughout  the  whole 
country,  the  numerous  laws  adopted  in  the  several  states  providing 
for  their  security  and  enjoyment,  and  the  extent  of  litigation  con- 
ducted in  the  various  courts,  state  and  federal,  in  which  they  have 
been  upheld  and  enforced,  there  is  no  question  that,  in  the  view  of 
legislatures,  courts,  and  the  public  at  large,  certain  corporate  fran- 
chises have  been  uniformly  regarded  as  indestructible  by  legislative 
authority,  and  as  constituting  property  in  the  highest  sense  of  the 
term.*  Certainly  in  the  case  of  utility  companies  which  are  required 
to  expend  considerable  sums  of  money,  if  the  grant  be  accepted  and 
the  contemplated  expenditure  made,  the  right  cannot  be  destroyed 
by  legislative  enactment,  or  city  ordinance  based  upon  legislative 
power,  without  violating  the  prohibitions  placed  in  the  constitution 
for  the  protection  of  property  rights.*  Accordingly,  the  obligation  of 
a  municipal  ordinance  granting  an  irrevocable  easement  to  lay  in 
the  city  streets  and  repair  the  pipes  of  a  water-distributing  system 
is  held  to  be  unconstitutionally  impaired  by  a  subsequent  ordinance 
requiring  the  payment  to  the  city  of  a  monthly  rental  for  such  use 
and  occupation  of  the  streets.*    It  is  manifest,  therefore,  that,  in  the 

Louisville  v.  Cumberland  Telephone,  L.R.A.  388;  Ingersoll  v.  Nassau  Elec- 
etc,  Co.,  224  U.  S.  649,  32  S.  Ct.  672,  trie  R.  Co.,  157  N.  Y.  453,  62  N.  E. 
56  U.  8.  (L.  ed.)  934;  Grand  Trunk  545,  43  LJIA.  236;  People  v.  State 
Western  R.  Co.  v.  South  Bend,  227  U.  Board  of  Tax  Comers.  174  N.  Y.  417, 
S.  544,  33  S.  Ct.  303,  57  U.  S.  (L.  ed.)  67  N.  E.  69,  105  A.  S.  R.  674,  63 
633,  44  L.R.A.(N.S.)  406;  Old  Colony  L.R.A.  884;  Thorpe  v.  Rutland,  etc., 
trust  Co.  V.  Omaha,  230  U.  S.  100,  R.  Co.,  27  Vt.  140,  62  Am,  Dee.  625 
33  S.  Ct.  967,  57  U.  S.  (L.  ed.)  1410;  and  note. 

Owensboro  v.  Cumberland  Telephone,  1.  Ingersoll  v.  Nassau  Electric  R. 
etc.,  Co.,  230  U.  S.  58,  33  S.  Ct.  988,  Co.,  157  N.  Y.  453,  52  N.  E.  545,  43 
67  U.  S.  (L.  ed.)  1389;  New  Decatur  L.R.A.  236.  See  Eminent  Domain, 
V.  American  Telephone,  etc.,  Co.,  176  vol.  10,  p.  76. 

Ala.  492,  58  So.  613,  Ann.  Cas.  1915A  2.  Higgins  v.  Downward,  8  Houst. 
875  and  note;  State  v.  Real  Estate  (Del.)  227,  14  Atl.  720,  32  AtL  133, 
Bank,  5  Ark.  695,  41  Am.  Dec.  109 ;  40  A.  S.  R.  141 ;  People  v.  O'Brien,  111 
Enfield  ToU  Bridge  Co.  v.  Hartford,  N.  Y.  1,  18  N.  E.  692,  7  A.  S.  R.  684, 
etc.,   R.   Co.,   17   Conn.  40,  42  Am.  2  L.R.A.  255. 

Dec.  716;  Higgins  v.  Downward,  8  3.  Westminster  Water  Co.  v.  West- 
Houst.  (Del.)  227, 14  Atl.  720,  32  Atl.  mmster,  98  Md.  551,  56  AtL  990,  103 
133,  40  A.  S.  R.  141;  Rushville  v.  A.  S.  R.  424,  64  L.R.A.  630;  Milhau 
Rushville  Natural  Gas  Co.,  164  Ind.  v.  Sharp,  27  N.  T.  611,  84  Am.  Dec. 
162,  73  N.  E.  87,  3  Ann.  Cas.  86  and  314;  People  v.  O'Brien,  111  N.  Y.  1, 
note;  Rodemacher  v.  Milwaukee,  etc.,  18  N.  E.  692,  7  A.  S.  R.  684,  2  L.R.A. 
R.  Co.,  41  la.  297,  20  Am.  Rep.  592 ;   255. 

Shreveport  Traction  Co.  v.  Shreveport,       4.  Boise  Artesian  Hot,  etc..  Water 
122  La.  1,  47  So.  40, 129  A.  S.  R.  345;   Co.  v.  Boise  City,  230  U.  S.  84,  33' S. 
Rockland  Water  Co.  v.  Camden,  etc.,   Ct.  997,  57  U.  S*  (L.  ed.)  1400. 
Water  Co.,  80  Me.  544,  15  Atl.  785, 1  '  ;       • .  ^ 
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absence  of  a  reserved  power,  legislatures  have  no  authority  to  violate, 
destroy  or  impair  franchises,  except  such  as  they  possess  by  virtue  of 
their  legLalative  authority  over  persons  and  property  generally.^ 

32.  Federal  and  State  Spheres, — A  state  cannot  lawfully  do  any- 
thing to  impair  or  cripple  franchises,  rights  and  privileges  derived 
from  the  United  States.^  On  the  other  hand,  although  a  franchise 
when  granted  by  the  state  becomes  by  the  grant  the  property  of  the 
grantee,  yet  there  are  some  regulations  respecting  the  exercise  of  such 
grants  which  Congress  may  make  under  its  power  to  regulate  com- 
merce among  the  several  states.  While  this  is  conceded  by  all,  there 
has  been  much  con&roveray  as  to  the  extent  of  the  power.  ^ 

33*  Police  Regulations.^^orporations  which  receive  fianehises 
take  the  granted  privileges  subject  to  the  power  of  the  state  to  require 
them  at  all  times  to  do  whatever  may  be  necessary  for  the  health, 
safety,  and  welfare  of  the  community.^  No  grant  can  divest  the 
sovereignty  of  the  authority  to  enact  measures  for  this  purpose;*  The 
constitutional  prohibition  upon  state  laws  impairing  the  obligation 
of  contracts  does  not  restrict  the  power  of  the  state  to  protect  the 
puUic  health,  the  public  morals,  or  the  public  safety,  as  the  one  or 
the  other  may  be  involved  in  the  execution  of  such  contracts.*^  There 
is  no  implied  contract  between  a  state  and  a  corporation  that  there 
shall  be  no  change  in  the  laws  existing  at  the  time  of  the  incorporation 
which  shall  render  the  use  of  the  franchise  more  burdensome  or  less 
lucrative,  any  more  than  there  is  between  the  state  and  an  individual 
that  the  laws  existing  at  the  time  of  the  acquisition  of  property  shall 

,  5.  Louisville  v.  GumberlaQd  Tele-  State  v.  Tampa  Water  Works  Co.,  57 
phone,  etc.,  Co.,  224  U.  S.  649,  32  S.  Fla.  533,  48  So.  639,  22  L.R.A.(N.S,) 
Ct.  572,  56  U.  S.  (L.  ed.)  934;- Owens-  680;  Grand  Trunk  Western  R.  Co.  v. 
boro  V.  Cumberland  Telephone,  etc..  South  Bend,  174  Ind.  203,  89  N.  E. 
Co.,  230  U.  S.  68,  33  S.  Ct.  988,  67  U.  885,  91  N.  E.  809,  36  L.BA.(N.S.) 
S.  (L.  ed.)  1389;  People  v.  O'Brien,  850,  reversed  on  anotherr  point  in  227 
111  N.  Y.  1,  18  N.  E.  692,  7  A.  S.  R.  U.  S.  544,  33  S.  Ct.  303,  57  U.  S.  (U 
684,  2  L.R,A.  255.  ed.)  633,  44  L.R.A.(N.S.)  405;  Ameri- 

Note :  4  A.  S.  R.  404.  can  Rapid  Tel.  Co.  v.  Hess,  125  N. 

6.  United  States  v.  Arredonda,  6  Y.  641,  26  N.  E.  919,  21  A.  S.  R.  764, 
Pet.  691,  8  U.  S.  (L.  ed.)  547.  13  L.R.A.  454.    See  CoKSTrnrriONAL 

7.  United    States   v.   Joint    Traffic  Law,  vol.  6,  p.  224. 

Assoc.,  171  U.  S.  605,  19  S.  Ct  25,  43  9.  Grand  Trunk  Western  R.  Co.  v. 

U.  S.  (L.  ed.)  259.  South  Bend,  174  Ind.  203,  89  N.  E. 

8.  Olcott  V.  Fond  Du  Lae  County,  885,  91  N.  E.  809,  36  L.R.A.(N.S.) 
16  Wall  678,  21  U.  S.  (L.  ed.)  382;  850,  reversed  on  another  point  in  227 
Dodge  County  v.  Chandler,  96  U.  S.  U.  S.  544,  33  S.  Ct  303,  57  U.  S.  (L. 
206,  24  U.  S.  (L..ed.)  626;  New  Or-  ed.)  633,  44  L.RJl.(N,S.)  405. 

leans  Gas  Light  Co.  V.  Louisiana  Light,       10.  New  Orleans  Gas  Light  Co.  v. 

etc.,  Mfg.  Co.,  115  U.  S.  650,  6  S.  Ct  Louisiana  Light,  etc.,  Co.,  115  TJ.  S. 

252,  29  U.  S.    (L,  ed.)   516;   Grand  650,  6  S.  Ct  252,  29  U.  S,  (L.  ed.) 

l^Tuik  Western  R.  €b.  v.  South  Bend,  516.     See  Constitutional  Law,  voL 

227  U.  S.  544,  33  S.  Ct  303,  57  U.  S.  6,  p.  196. 

(L.  ed.)    633,  44  L.R.A.(N.S.)   405:  
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remain  perpetually  in  force.*^  In  every*  case  involving  an  inquiry 
as  to  whether  a  law  is  valid  as  an  exercise  of  the  police  power,  or 
void  as  impairing  the  obligation  of  a  contract,  the  determination  must 
depend  on  the  nature  of  the  contract  and  the  right  of  the  govern- 
ment to  make  it.  The  difference  between  the  two  classes  of  cases  is 
that  which  results  from  the  want  of  authority  to  barter  away  the  police 
power,  whose  continued  existence  is  essential  to  the  well-being  of 
society,  and  the  undoubted  right  of  the  government  to  contract  as  to 
some  matters,  and  the  want  of  power,  when  such  contract  is  made, 
to  destroy  or  impair  its  obligation.**  The  privilege  of  conducting 
its  business  and  taking  tolls  or  fares  is  the  essential  franchise  con- 
ferred upon  a  utilities  corporation.  Any  act  essentially  paralyzing 
this  franchise,  or  destroying  the  profits  therefrom  arising,  is,  no 
doubt^  void.  But  beyond  this,  the  entire  power  of  legislative  control 
resides  in  the  legislature,  unless  such  power  is  expressly  limited  in  the 
grant  to  the  corporation.**  However,  legislative  control  and  regula- 
tion should  be  exercised  ordinarily  with  regard  both  to  the  public 
interests  and  to  the  private  property  rights  of  the  corporations.** 
Franchises  of  some  sorts  may  be  repealed  on  the  ground  that  they 
are  injurious  to  the  morals  or  health  of  the  public, — ^for  example, 
lottery  and  liquor  franchises.** 

34.  Matters  of  Regulation. — ^Although  the  grant  of  a  utility  fran- 
chise must,  unless  otherwise  provided,  be  held  to  be  in  perpetuity,  yet 
it  is  subject  to  the  full  exertion  of  the  police  power  of  the  state  in 
respect  of  the  mode  of  conducting  the  business,  and  the  character  and 
quality  of  the  service  rendered.**  For  example,  the  state  may  at  all 
times  regulate  the  size  and  location  of  poles,  the  height  of  wires  from 
the  surface  of  the  ground,  and  their  location  in  the  streets;  and  when 
poles  and  wires  become  a  serious  obstruction  and  nuisance  in  th^ 
streets,  from  any  cause,  it  may  take  such  action  and  make  such  pro- 
visions by  law  as  were  needful  to  remove  the  nuisance  and  restore  the 
utility  of  the  streets  for  public  purposes.  Likewise  the  state  may 
prescribe  the  location  of  railroad  tracks,  the  size  and  character  of 

11.  Rodemacher  v.  Milwaukee,  etc.,  Thorpe  v.  Rutland,  etc.,  R.  Co.,  27  Vt 
R.  Co.,  41  la.  297,  20  Am.  Rep.  592.       140,  ($2  Am.  Dec.  625.    See  Cabribbs, 

12.  New  Orleazis  Gas  Light  Co.  v.  vol.  4,  p.  606  et  seq. 

Louisiana  Light,  etc.,  Co.,  115  U.  S.  14.  Attorney-General    v.    Haverhill 

650,  6  S.  Ct.  252,  29  U.  S.  (L.  ed.)  Gas  Light  Co.,  215  Mass.  394,  101  N. 

516;  Grand  Trunk  Western  R.  Co.  v.  E.  1061,  Ann.  Cas.  1914C  1266. 

South  Bend,  227  U.  S.  544,  33  S.  Ct.  15.  Grand  Trunk  Western  R.  Co.  v. 

303,  57  U.  S.  (L.  ed.)  683,  44  L.R.A.  South  Bend,  227  U.  S.  544,  83  S.  Ct 

(N.S.)  405.    As  to  the  poUce  power  303,  57  U.  S.  (L.  ed.)  633,  44  L.R.A. 

affecting  the  obligation  of  contracts,  (N.S.)  405. 

see  CoNSTiTxnjiONAL  Law,  vol.  6,  p.  16.  Old  Colony  Trust  Co.  v.  Omaha, 

347  et  seq.  230  U.  S.  100,  33  6.  Ct.  967,  67  U.  S: 

13.  Rodemacher  v.  Milwaukee,  etc.,  (L.  ed.)  1410.         -, 
R.  Co.,  41  la.  297,  20  Am.  Rep.  592; 
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rails,  the  precautions  which  shall  be  taken  for  the  protection  of  the 
public,  and  the  character  and  style  of  highway  crossings.*' 

35.  Rates,  Tolls  or  Charges. — The  power  of  the  legislature  to  regu- 
late rates  of  charges  for  services  of  a  public  or  quasi  public  nature, 
when  the  same  will  not  interfere  with  rights  that  have  become  fixed 
and  vested  by  contract,  is  now  established  by  the  decisions  of  ^bpth 
the  state  and  federal  courts.  It  is  upon  wise  and  salutary  grounds 
of  public  policy  that  those  who  exercise  franchises  of  a  quasi  public 
nature  should  be  imder  a  wholesome  and  reasonable  restraint  as  to 
the  charges  they  may  exact  for  their  services.  Examples  of  the 
necessity  of  some  such  restraining  power  will  readily  suggest,  them- 
selves to  the  mind  of  everyone.*^  Inasmuch  as  the  power  of  rate  regu- 
lation is  a  governmental  power  belonging  to  the  legislature,  in  order 
that  it  may  be  contracted  away  by  the  legislature  it  must  be  done 
by  positive  grant,  or  the  use  of  such  language  as  carries  with  it  neces- 
sarily an  abandonment  of  legislative  control.**  This  power  is  subject 
to  the  qualification  that  it  must  be  exercised  either  by  the  legislature 
itself  directly,  or,  if  delegated  to  any  subordinate  authority,  it  must 
be  under  provisions  which  will  insure  its  exercise  in  a  reasonable 
manner,  and  with  some  provision  by  which  the  rights  of  parties  to 
be  affected  may  have  the  protection  of  judicial  determination.*^ 

36.  Reservation  of  Power  by  Grantor. — ^It  is  entirely  competent 
for  the  legislature  in  conferring  a  public  utilities  franchise  to  retain 
authority  to  control  the  grantee  in  its  exercise.*  A  franchise  may  be 
a  contract  and  as  such  protected  by  the  constitution ;  *  but  where  one 
of  the  conditions  of  the  grant  is  that  the  legislature  may  alter  or 
revoke  it,  a  law  altering  or  revoking  the  privilege  cannot  be  regarded 
as  one  impairing  the  obligation  of  a  contract,  whatever  may  be  the 
motive  of  the  legislature,  or  however  harshly  such  legislation  may 
operate  in  aAy  particular  case  upon  the  corporation  or  parties  affected 
by  it.  The  corporation,  by  accepting  the  grant  subject  to  the  legis- 
lative power  so  reserved,  must  be  held  to  have  assented  to  such  reservar 
tion.     The  reservation  aflPects  the  entire  relation  between  the  state 

17.  American  Rapid  Tel.  Co.  v.  Hess,   6,  60  Pac.  208,  60  L.R.A.  224. 
125  N.  Y.  641,  26  N.  E.  919,  21  A.  S.       Note:  58  L.R.A.  164. 

R.  764^  13  L.RA.  454.  See  Railroads;  See  Carbiers,  vol.  4,  p.  606  et  seq.; 
STBEBTRAniWATS;  Tbleohaphs;  Tklb-  Gas,  post;  Street  Railways;  Telb- 
PHONSs.  graphs;  Telephones;  Waterworks. 

18.  Old  Colony  Trust  Co.  v.  Omaha,       19.  Note :  58  L.R.A.  164. 

230  U.  S.  100,  33  6.  Ct.  967,  57  U.  S.  20.  Aqua  Pura  Co.  v.  Las  Vegas,  10 

(L.  ecL)  1410;  State  v.  Tampa  Water  N.  M.  6,  60  Pac.  208,  50  L.R.A.  224. 

Works  Co.,  67  Fla.  633,  48  So.  639,  22  1.  Atlantic,  etc.,  R.  Co.  v.  Georgia, 

L.RA.(N.S-)    680;   Shreveport  Trac-  98  U.  S.  359,  25  U.  S.  (L.  ed.)  185; 

tion  Co.  v.  Shreveport,  122  La.  1,  47  Blake  v.  Winona,  etc.,  R.  Co.,  19  Minn. 

So.  40,  129  A.  6.  R.  345  and  note;  418,  18  Am.  Rep.  345. 

Aqua  Pura  Co.  y.  Las  Vegas,  10  N.  M.  2.  See  supra,  par.  6. 
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and  the  corporation,  and  places  under  legislative  control  all  lights, 
privil^eS;  and  immunities  derived  by  its  charter  directly  from  the 
state.'  As  the  greater  power  includes  every  less  power  which  is  a  part 
of  it,  the  right  to  withdraw  a  franchise  must  authorize  a  withilrawal 
of  every  or  any  right  or  privilege  which  is  a  part  of  the  franchise.* 
Power  reserved  by  the  grantor  to  "regulate"  the  exercise  of  the  fran- 
chise justifies  reasonable  regulations,  but  does  not  authorize  a  destruc- 
tion by  total  prohibition  of  the  exercise  thereof.*  In  other  woiNds  the 
power  to  regulate  implies  the  existence,  and  not  the  destruction^  of 
the  thing  to  be  controlled.*  A  constitutional  provision  that  every 
grant  of  a  franchise  shall  remain  subject  to  revocation,  has  been  held 
to  refer  to  grants  made  by  the  legislature  and  to  revocations  by  the 
legislature,  not  to  authorize  the  passing  by  a  city  council  of  an  ordi- 
nance revoking  a  prior  ordinance  granting  for  a  valuable  consideration 
a  franchise  for  a  public  utility  at  least  when  the  legislature  has  not 
attempted  to  confer  on  the  city  council  the  power  to  revoke  such 
franchise.'^ 

37.  Eminent  Domain  Proceedings. — ^The  grant  of  a  franchise  is  of 
no  higher  order,  and  confers  no  more  sacred  title,  than  a  grant  of 
land  to  an  individual;  and,  when  the  public  necessities  require  it, 
the  one,  as  well  as  the  other,  may  be  taken  for  public  purposes  on 
making  suitable  compensation.  Nor  does  such  an  exercise  of  the 
right  of.  eminent  domain  interfere  with  the  inviolability  of  contracts.® 
It  cannot  be  justly  disputed,  that  in  every  political  sovereign  com- 
munity there  inheres  necessarily  the  right  and  the  duty  of  guarding 

8.  Atlantic,  etc.,  R.  Co.  v.  Georgia,  57  U.  S.  (L.  ed.)  1389. 

98  U.  S.  359,  25  U.  S.  (L.  ed.)  185;  8.  West  River  Bridge  Co.  v.  Dix,  6 

Hamilton  Gas  Light,  etc.,  Co.  v.  Ham-  How.   507,   12   U.   S.    (L.   ed.)    535; 

ilton  City,  146  U.  S.  258,  13  S.  Ct.  90,  Richmond  P.,  etc.,  R.  Co.  v.  Louisa  R. 

36  U.  S.  (L.  ed.)  963.  For  a  full  dis-  Co.,  13  How.  71, 14  U.  S.  (L.  ed.)  55; 
cussion  of  the  contractual  nature  of  New  Orleans  Gas-Light  Co.  v.  Louid- 
corporate  charters,  see  Corporations,  ana  Light,  etc.,  Co.,  115  U.  S.  650,  6  S. 
vol.  7,  p.  93  et  seq.  Ct.  262,  29  U.  S.  (L.  ed.)  516;  Long 

4.  Atlantic,  etc.,  R.  Co.  v.  Greoigia,  Island  Water-Supply  Co.  v.  Brooklyn, 
98  U.  S.  359,  25  U.  S.  (L.  ed.)  185.  166  U.  S.  685,  17  S.  Ct.  718,  41  TJ.  S. 

5.  Southern  Pac.  Co.  v.  Portland,  (L.  ed.)  1165;  Enfield  Toll  Bridge  Co. 
227  U.  S.  559,  33  S.  Ct  308,  57  U.  S.  v.  Hertford  &  N.  H.  R.  Co.,  17  Conn. 
(L.  ed.)  642;  Grand  Trunk  Western  454,  44  Am.  Dec.  566 ;  Appleton  Water 
R.  Co.  V.  South  Bend,  227  U.  S.  544,  Works  Co.  v.  Railroad  Commission, 
33  S.  Ct.  303, 57  U.  S.  (L.  ed.)  633,  44  154  Wis.  121,  142  N.  W.  476,  Ann. 
L.R.A.(N.S.)  405.  Cas.  1915B  1160,  47  LJl.A.(N.S.)  770 
.   6.  Grand  Trunk  Western  R.  Co.  v.  and  note. 

South  Bend,  227  U.  S.  544,  33  S.  Ct.  Note :  58  L.R.A.  169. 

303',  57  U.  Si  (L.  ed.)  633,  44  L.R.A.  A  franchise  may  not,  of  course,  be 

(N.S.)  405.  taken  for  public  use  without  compen- 

7.  Weller  v.  Gadsden,  141  Ala.  642,  sation.     Wilmington  R.  Co.  v.  Reid, 

37  So.  682,  3  Ann.  Cas.  981.  See  also  13  Wall.  264,  20  U.  S.  (L.  ed.)  568. 
Owensboro  v.  Cumberland  Telephone,  And  see  Eminent  Domain,  vol.  10, 
etc.,  Co.,  230  U.  S.  58,  33  S.  Ct.  988,  pp.  75,  181. 
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its  own  existence^  and  of  protecting  and  promoting  the  interests  and 
welfare  of  the  commuMty  at  large.  This  power  and  this  duty  are 
to  be  exerted  not  only  in  the  highest  acts  of  sovereignty,  and  in  the 
external  relations  of  governments;  they  reach  and  comprehend  like- 
wise the  interior  polity  and  relations  of  social  life,  which  should  be 
regulated  with  reference  to  the  advantage  of  the  whole  society.  This 
power,  denominated  ''eminent  domain''  of  the  state,  is,  as  its  name 
imports,  paramount  to  all  private  rights  vested  under  the  government, 
and  these  last  are,  by  necessary  implication,  held  in  subordination 
to  this  power,  and  must  yield  in  every  instance  to  its  proper  exercise .• 
A  distinction  has  been  attempted  between  the  power  of  a  government 
to  appropriate  for  public  uses  property  which  is  corporeal,  or  may 
be  said  to  be  in  being,  and  the  like  power  in  the  government  to 
resume  or  extinguish  a  franchise.  The  distinction  thus  attempted 
must  he  regarded  as  a  refinement  which  has  no  foundation  in  reason. 
There  is  nothing  peculiar  to  a  franchise  which  can  class  it  higher, 
or  render  it  more  sacred,  than  other  property.*®  And  so  if,  in  the 
judgment  of  the  state,  the  public  interests  will  be  best  subserved  by 
an  abandonment  of  the  policy  of  granting  privileges  to  corporations 
in  consideration  of  services  to  be  performed  by  them  for  the  public, 
the  way  is  open  for  the  accomplishment  of  that  result,  with  respect 
to  corporations  whose  contracts  with  the  state  are  unaffected  by  change 
in  her  law.  The  ri^ts  and  franchises  which  have  become  vested  upon 
the  faith  of  such  contracts  can  be  taken  by  the  public,  upon  just 
compensation  to  the  company,  under  the  state's  power  of  eminent 
domain.  In  this  way  the  faith  of  the  public  will  be  kept  with  those 
who  have  made  large  investments  upon  the  assurance  by  the  state 
that  the  contract  with  them  will  be  performed.** 

V.  Duration,  Terminatiok,  Transfer 

Dv/rcHon,  Termmaiion 

38.  Duration  in  General;  Indefinite  Term. — ^At  common  law  fran- 
chises are  granted  as  is  other  real  property,  in  estates  for  years,  for 
life,  or  in  perpetuity,  and  are  so  held.*^  The  grant  of  a  franchise  to 
a  public  utility  company  is,  according  to  the  weight  of  authority,  a 
grant  of  a  property  right  in  i)erpetuity,  unless  limited  in  duration  by 
file  grant  itself,  or  as  a  consequence  of  some  limitation  imposed  by  the 
general  law  of  the  state,  or  by  the  corporate  powers  of  the  municipality 

9.  West  River  Bridge  Co.  v.  Dix,  6  Louisiana  Light,  etc.,  Co.,  115  U.  S. 
How.  507, 12  U.  S.  (L.  ed.)  635.  See  650,  6  S.  Ct.  252,  29  U.  S.  (L.  ed.) 
Eminent  Domain,  vol.  10,  p.  6  et  seq.  516. 

10.  West  River  Bridge  Co.  v.  Dix,  12.  Lippencott  v.  AUander,  27  la. 
6  How.  507,  12  U.  S.  (L.  ed.)  535.       460, 1  Am.  Rep.  299. 

11.  New  Orieans  Gas-Light  Co.  y. 
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making  the  grant.*'  If  there  be  authority  to  make  the  grant,  and  it 
contains  no  limitation  or  qualification  as  to  duration,  the  plainest  prin- 
ciples of  justice  and  right  demand  that  it  shall  not  be  cut  down,  ia 
the  absence  of  some  controlling  principle  of  public  policy.  This 
conclusion  finds  support  from  a  consideration  of  the  public  and  per- 
manent character  of  the  business  utility  companies  conduct,  and  the 
large  investment  which  is  generally  contemplated.**  A  grant  will 
be  deemed  to  be  in  perpetuity  notwithstanding  the  constitutional  pro- 
vision that  the  legislature  shall  grant  no  irrevocable  privilege  or 
franchise,  since  this  provision  refers  only  to  exclusive  privileges.** 
The  authority  of  a  city  to  fix  the  terms  and  conditions  upon  whicn 
utility  companies  shall  occupy  its  streets,  includes  the  power  to  fix 
the  term  of  such  occupation.** 

39.  Statutes  Limiting  Term. — Under  the  constitutions  and  statutes 
of  some  states  franchises  may  be  granted  only  for  terms  of  years.*' 
Although  the  provisions  of  a  municipal  ordinance  granting  a  fran- 
chise, when  taken  by  themselves,  indicate  an  estate  in  perpetuity,  yei; 
the  grant  must  be  deemed  to  be  one  for  years  where  the  city  charter 
expressly  declares  that  all  franchises  shall  be  limited  to  a  specified 
term  of  years  from  the  granting  thereof.*'  There  are  cases  holding 
that  when  by  law  a  municipality  is  prohibited  from  granting  a  fran- 
chise for  a  term  longer  than  one  specified,  a  definite  contract  for  a 
longer  term  than  is  permitted  is  not  effective  even  for  the  shorter 
statutory  term.  But  this  is  not  true  where  the  grant  is  for  an  indefinite 
term.  There  is  a  substantial  distinction  between  a  contract  which 
on  its  face  shows  a  plain  intent  to  grant  and  obtain  more  than  is  legal, 

13.  Detroit  v.  Detroit  Citizens'  St.  perpetaid  and  the  duration  is  simply 

R.  Co.,  184  U.  S.  368,  22  S.  Ct.  410,  46  indeterminate,  existing  only  so  long  as 

U.    S.    (L.    ed.)    592;    Louisville    v.  the  parties  mutually  agree. 
Cumberland  Telephone,  etc.,  Co.,  224       14.  Owensboro  v.  Cumberland  Tele- 

U.  S.  649,  32  S.  Ct.  572,  56  U.  S.  (L.  phone,  etc.,  Co.,  230  U.  S.  58,  33  S. 

ed.)    934;   Old  Colony  Trust   Co.  v.  Ct.  988,  67  U.  S.  (L.  ed.)  1389;  Peo- 

Omaha,  230  U.  S.  100,  33  S.  Ct.  967,  pie  v.  O'Brien,  111  N.  Y.  1,  18  N.  E. 

67  U.  S.    (L.  ed.)    1410;   Mobile  v.  692,  7  A.  S.  R.  684,  2  L.R.A.  255. 
Louisville,  etc.,  R.  Co.,  84  Ala.  115,  4       15.  Old  Colony  Trust  Co.  v.  Omaha, 

So.  106,  5  A.  S.  R.  342;  Plattsmouth  230  U.  S.  100,  33  S.  Ct.  967,  57  U.  S. 

V.  Nebraska  TeL  Co.,  80  Neb.  460,  114  (L.  ed.)  1410. 

N.  W.  588, 127  A.  S.  R.  779, 14  L.R.A.       16.  Blair  v.  Chicago,  201  U.  S.  400, 

(N.S.)  654;  Hudson  Telephone  Co.  v.  26  S.  Ct.  427,  50  U.  S.  (L.  ed.)  801.. 
Jersey  City,  49  N.  J.  L.  303,  8  Atl.       17.  Stites  v.  Norton,  125  Ky.  672, 

123,    60    Am.    Rep.    619;    People    v.  101  S.  W.  1189, 13  L.R.A.(N.S.)  474; 

O'Brien,  111  N.  Y.  1,  18  N.  E.  692,  7  Louisville  v.  Louisville  Home  Tel.  Co., 

A.  S.  R.  684,  2  L.R.A.  255.  149  Ky.  234,  148  S.  W.  13,  Ann.  Cas. 

Contra,  East  Ohio  Gas  Co.  v,  Akron,  1914A  1240. 
81  Ohio  St.  33,  90  N.  E.  40,  18  Ann.       18.  Denver  v.  New  York  Trust  Co^ 

Cas.  332,  26  L.R.A.(N.S.)  92,  holding  229  U.  S.  123,  33  S.  Ct.  657,  57  U.  S. 

that  where  the  terms  of  the  franchise  (L.  ed.)  1101. 
are  silent  as  to  its  duration  it  is  not 
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and  a  contract  for  an  indefinite  term.  In  the  latter  case  the  parties 
may  be  assumed  as  intending  to  grant  or  acquire  no  longer  term 
than  the  la^F  provides.  The  statute  in  the  one  case  is  openly  and 
purposely  defied,  and  in  the  other,  the  term,  being  indefinite,  is  limited 
by  the  statute.^* 

40.  Terminatioii;  Death  or  Dissalution  of  Grantee;  RenewaL — 
Extinguishment  of  a  franchiiSe  may  come  about  in  any  one  of  four 
different  ways,  viz. :  1.  By  operation  of  some  self-executiag  forfeiture 
claiise  in  the  grant;  2.  By  surrender  of  the  franchise,  and  acceptance 
of  such  surrender  on  the  part  of  the  state;  3.  By  the  decree  of  a 
court  of  competent  jurisdiction,  in  an  action  brought  for  the  purpose ; 
4.  By  abandonment  or  nonuser  for  so  long  a  period  that  a  surrender 
and  acceptance  will  be  presumed.^^  Most  franchises  are  not  extin- 
guished, however,  by  the  death  or  dissolution  of  the  grantee.^  Fran- 
chises often  require  great  outlays  of  money  in  order  to  render  them 
remunerative  to  the  owners,  and  useful  to  the  public.  The  property 
acquired  is  valuable  only  in  connection  with  the  franchises;  and,  if 
they  were  forfeited  by  the  death  or  dissolution  of  the  grantees,  great 
loss  and  gross  injustice  would  thus  be  wrought  their  estates  and 
shareholders.*  So  corporations  with  existence  limited  in  time  may 
take  a  fee  simple  or  a  franchise  of  longer  duration  than  themselves.' 
But  a  city  by  giving  the  privilege  of  using  its  streets  to  a  corporation 
forever,  cannot  enlarge  the  right  of  the  corporation  to  continue  in 
existence  as  against  the  sovereign  power.*  Such  franchises  as  the 
right  to  corporate  existence,  or  the  exercise  of  powers  essential  to 
banking  or  insurance,  and  like  privileges,  are  personal  in  character  and 
dependent  upon  the  continued  existence  of  the  donee  for  their  lawful 
exercise ;  and  necessarily  they  expire  with  the  extinction  of  corporate 
life,  unless  special  provision  is  otherwise  made.^    It  seems  that  street 

19.  Boise  Artesian  Hot,  etp..  Water  2.  lippencott  v.  AUander,  27  la.  460, 
Co.  V.  Boise  City,  230  U.  S.  84,  33  S.  1  Am.  Rep.  299. 

Ct.  997,  57  U.  S.  (L.  ed.)  1400.  3.  Detroit  v.  Detroit  Citizens'  St.  R.' 

20.  Wright  V.  Milwaukee  Electric  Co.,  184  U.  S.  368,  22  S.  Ct.  410,  46 
?n'  f^'A^^-'  2^  ^^  ^^'  ^^  ^-  ^-  '^^■^^   U.   S.  .(L.  ed.)    692;   Minneapolis  v.  . 

v^l  ^' J*7t  *^  h?-^"  ^^'  MinneapoHs  St.  R.  Co.,  215  U.  S.  417, 

Note:  58  L.R.A,  169^    ^  ^      ^  ^       30  S.  Ct.  118,  54  U.  S.  (L.  ed.)  259; 

7t    ii^  iini .  T-  t   h?^'lJi     a1'  31  S.  Ct.  122,  54  U.  S.  (L.  ed.)  1163; 
(L.  ed.)  1101;  Lippencott  v.  AUander,  t     •    -n^         n-    u    i     j    rp  i     u 

27  la.  460,  1  Am^?lep.  299.  '  ^^T^  90^  ^''f^a^'i  l^^rfl^o' 

But  when  a  Ucense  to  take  bridge  ^*^'  ^^''  ^^  ^'  ^'  ^^^'  ^  ^'  ^*-  ^^^' 
tolls  has  expired,  the  right  to  the  free  ^  ^-  S.  (L.  ed.)  934 ;  Old  Colony 
use  of  the  bridge  as  a  pubHc  highway  ^^^t  ^^'  ^-  Omaha,  230  U.  S.  100, 
becomes  vested  in  the  people.  Brand  ^^  S-  C*-  ^'^>  ^^  ^-  S.  (L.  ed.)  1410. 
V.  Mnltnomah  Comity,  38  Ore.  79,  60  4.  Calder  v.  Michigan,  218  U.  S.  591, 
Pac.  390,  62  Pac.  209,  84  A.  S.'  R.  31  S.  Ct.  122,  64  V.  S.  (L.  ed.)  1163, 
772,  50  L.R.A.  389.  6.  People  V.  O'Brien,  Ul  N.  Y.  1, 
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franchises  terminate  with  the  dissolution  of  the  municipality  whose 
streets  ax©  occupied.*  All  intendments  must  be  held  to  be  against 
an  intention  to  renew  the  grant  of  a  franchise.'  A  street  francliise 
made  to  terminate  with  the  grant  to  the  main  line  is  to  be  measured 
by  the  grant  as  it  then  exists,  and  not  by  any  subsequent  extension 
of  the  term  which  may  be  granted.®  When  a  utility  corporation, 
authorized  to  operate  in  the  streets  of  a  city  for  a  definite  and  fixed 
time,  has  enjoyed  the  full  term  granted,  it  may,  upon  failure  to 
renew  the  grant,  be  required,  within  a  reasonable  time^  to  remove  its 
property  from  the  streets.* 

Transfer 

41.  Right  of  Transfer  in  General. — ^There  has  been  much  discus- 
sion and  apparent  conflict  as  to  whether,  in  the  absence  of  authority 
from  the  sovereign  grantor,  franchises  are  the  subject  of  transfer  by 
sale,  lease,  mortgage  or  other  mode  of  alienation.^^  Some  authorities 
assert  without  qualification  that  franchises  may  be  transferred ;  ^^ 
whereas  other  cases  declare  with  equal  certadnty  that  no  right  of 
alienation  can  be  recognized.^^  The  truth  is  that  no  general  rule  can 
be  stated,  the  right  depending  upon  the  nature  of  the  franchise 
attempted  to  be  transferred,  the  facts  surrounding  the  transfer  and 
other  matters. 

42.  Nature  of  Franchise. — In  the  first  place  a  distinction  is  to  be 
drawn  between  franchises  proper  or  such  as  are  exercised  for  the 
public  benefit  as  well  as  private  gain — railroad,  bridge,  canal,  tele- 
graph, telephone,  water,  gas,  electric  and  similar  companies — and 

18  N.  E.  692,  7  A.  S.  R.  684,  2  L.R.A.  City,  230  V.  S.  84,  33  S.  Ct.  997,  57 

255.  U.  S.  (L.  ed.)  140'0;Barclstown,  etc., 

6.  Louisville  v.  Cumberland  Tele-  R.  Co.  v.  Metcalfe,  4  Mete.  (Ky.)  190, 
phone,  etc.,  Co.,  224  U.  S.  649,  32  S.  81  Am.  Dec.  541 ;  Cooper  v.  Utah  Light 
Ct.  572,  56  U.  S.  (L.  ed.)  934.  &  R.  Co.,  35  Utah  570,  102  Pac.  202, 

7.  Cleveland  V.  Cleveland  Electric  R.  136  A.  S.  R.  1075;  Wright  v.  Mil- 
Co.,  201  U.  S.  529,  26  S.  Ct.  513,  50  waukee  Electric  R.  etc.,  Co.,  95  Wis. 
U.  S.  (L.  ed.)  864.  2?,  69  N.  W.  791,  60  A.  S,  R.  74; 

8.  Cleveland  Electric  R.  Co.  v.  Cleve-  36  L.R.A.  47. 

land,  etc.,  R.  Co.,  204  U.  S.  116,  27  Note:  36  A.  S.  R.  391. 

S.  Ct.  202,  61  U.  S.   (L.  ed.)   399.  12.  Pietsam   v.   Hay,  122  lU,  293, 

9.  Detroit  United  Ry.  v.  Detroit,  229  13  N.  E.  501,  3  A.  S.  R.  492  j  Bruns- 
U.  S.  39,  33  S.  Ct.  697,  57  U.  S.  wick  Gas,  Light  Co.  v.  United  Gas, 
(L.  ed.)  105B.  etc.,  Co.,  85  Me.  532,  27  AtL  525,  35 

10.  Evans  v.  Krontinger,  9  Idaho  A.  S.  R.  386  and  note;  Com.  v.  Smith, 
153,  72  Pac.  882,  2  Ann.  Cas.  691.       10  AUea    (Mass.)   448,  87  Am.  Dec. 

Notes:  35  A.  S.  R.  406;  61  L.R.A.  672;  Richardson  v.  Sibley,  11  Allen 

98.                                                  .  (Mass.)  65,  87  Am.  Dec.  700;  Chap- 

11.  Owensboro  v.  Cumberland  Tele-  man  Valve  Mfg.  Co.  v.  Oconto  Water 
phone,  etc.,  Co.,  230  U.  S.  58,  33  S.  Co.,  89  Wis.  264,  60  N.  W.  1004,  46 
Ct.  988,  57  U.  S.  (L.  ed.)  1389;  Boise  A.  S.  R.  830, 

Artesian  Hot,  etc.,  Water  Co.  v.  Boise 
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those  privileges  which  do  not  immediately  involve  a  performance  of 
public  duty,  such  as  corporate  existence,  the  right  of  banking,  liquor 
selling  and  conducting  like  businesses,  immunity  from  taxation,  and 
the  power  of  eminent  domain.  It  may  be  stated  with  confidence  that 
all  franchises  of  the  latter  class  are  not  transferable  so  as  to  vest  any 
rights  in  a  transferee.^*  There  seems  to  be  no  dissent  to  tiie  propo- 
sition that  the  franchise  of  becoming  and  being  a  corporation,  in  its 
nature,  is  incommunicable  by  the  act  of  the  parties  and  incapable  of 
passing  by  assignments^  That  the  right  to  appropriate  property 
tor  corporate  purposes,  upon  payment  of  damages,  is  a  franchise 
incapable  of  transfer  without  legislative  authority  is  also  well  settled.^*^ 
And  the  same  seems  to  be  true  of  immunity  from  taxation,  Although 
the  obligations  of  such  a  contract  are  protected  by  the  federal  con* 
stitution  from  impairment  by  the  state,  the  contract  itself  is  not 
property,  which,  as  such,  can  be  transferred  by  the  owner  to  another, 
because,  being  personal  to  him  with  whom  it  was  made,  it  is  incapable 
of  assignment  The  person  with  whom  the  contract  is  made  by  the 
state  may  continue  to  enjoy  its  benefits  unmolested  as  long  as  be 
chooses,  but  there  his  rights  end,  and  he  cannot,  by  any  form  of  con- 
veyance, transmit  the  contract  or  its  benefits  to  a  successor.^* 

43.  Public  Duty  of  Grantee. — It  is  now  settled  by  an  overwhelm- 
ing weight  of  authority  that  public  or  quasi  public  corporations,  which 
owe  duties  to  the  public  as  well  as  to  their  stockholders,  have  no 
right  to  transfer  their  corporate  powers  and  privileges,  and  thereby 
disable  themselves  from  performing  their  public  duties,  without  legis- 
lative authority.^'  It  is  the  duty  of  gas  companies,  water  companies, 
electric  companies,  telegraph  and  telephone  companies,  railway  com; 
panics,  and  all  similar  corporations,  which  have  obtained  the  right 

18.  Attorney   General  v.   Haverhill  etc.,  Co.,  35  Utah  570,  102  Pac.  202, 

Gas  light  Co.,  215  Mass.  394,  101  N.  136  A.  S.  B.  1075.    See  Corporations, 

B.  1061,  Ann.  Cas.  1914C  1266  and  vol.  7,  p.  93. 

note;  Brunswick  Gas  light  Co.  v.  Unit-  15.  Note:  35  A.  S,  R.  403. 

ed  Gas,  etc.,  Co.,  85  Me.  532,  27  Atl,  16.  Rochester  R.  Co.  v.  Rochester, 

525,  35  A.  S.  R.  385  and  note;  Arthur  205  U.  &.  236,  27  S.  Ct.  469,  51  U.  S. 

V.  Commercial,  etc.,  Bank  of  Vicks-  (L.  ed.)  784.    See  Taxation. 

burg,  9  Smedes  &  M.  (Miss.)  394,  48  17.  Branch  v.  Jesnp,  106  U.  S.  468, 

Am.  Dec.  719.  1  S.  Ct.  495,  27  U.  S.  (L.  ed.)  279; 

Note:  35  A.  S.  R.  403.  Brunswick  Gas  Light   Co.  v.   United 

14.  Memphis,  etc.,  R.  Co.  v.  Railroad  Gas,  etc.,  Co.,  85  Me.  532,  27  Atl.  525, 

Com'rs,  112  U.  S.  609,  5  S.  Ct.  299,  36  A.   S.  R.   385;   Attorney  General 

28  U.  S.   (L.  ed.)   837;  Louisville  v.  v.  Haverhill  Gas  Light  Co.,  215  Mass. 

V.  Cumberland  Telephone,  etc.,  Co.,  224  394,  101  N.  E.  1061,  Ann.  Cas.  1914C 

U.  S.  049,  32  S.  Cf.  572,  56  U.  S.  1266  and  note;  Michigan  Tel.  Co.  v. 

(L.  ed.)  934;  Fietsam  v.  Hay,  122  111.  St.  Joseph,  121  Mich.  "502,  8(^  N.  W. 

293,  13  !N.  B.  601,  3  A.  S.  R,  492 ;  383,  80  A.  S.  R.  520,  47  L.R.A.  87  and 

State  ▼.  East  Fifth  St.  R.  Co.,  140  Mo.  note, 

539,  41  S.  W.  955,  62  A.  S.  R.  742,  Notes:  36  A.  S.  R.  405;  ^  L.R.A^ 

38  L.R.A.  218;  Cooper  v.  Utah  Light,  98. 
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to  use  the  public  streets  for  the  erection  or  extension  of  their  works, 
to  serve  the  public  faithfully  and  impartially,  and  at  reasonable  rates. 
This  is  a  duty  the  performance  of  which  may  be  enforced  by  the 
courts.  And  unless  authority  has  been  granted  by  the  legislature 
an  attempted  transfer  of  its  franchise  by  such  a  corporation  is  wrong- 
ful.*® Such  franchises  are,  in  the  absence  of  express  statutory  author* 
ity,  deemed  to  be  nontransferable,  for  the  reason  that  they  constitute 
public  trusts,  carrying  with  them  the  duty  of  the  performance  of  such 
trusts,  and  hence  that  liability  for  the  performance  of  duty  canoot 
be  cast  exclusively  upon  another,  unless  with  the  consent  of  the 
sovereign.^*  It  is  not  to  be  understood,  however,  that  an  attempted 
transfer  is  ipso  facto  void ;  on  the  contrary,  the  transfer  will  be  treated, 
ordinarily,  as  valid  and  effectual  until  attacked  by  the  sovereign 
grantor  in  a  direct  proceeding  instituted  for  the  purpose.*® 

44.  Mode  of  Transfer — ^Judicial  and  Execution  Sales. — In  accord- 
ance with  the  rule  last  stated  a  public  utilities  corporaticHi  as  long 
as  it  is  a  going  concern  may  not,  without  legislative  authority,  dis- 
pose of  the  franchises  by  sale,*  lease,*  mortgage,*  or  any  form  of 
voluntary  transfer;^  though  an  attempted  alienation  is  not  open 
to  attack  by  third  parties,  but  only  by  the  state.  A  somewhat  dif- 
ferent situation  is  presented  where  the  grantee  has  become  insolvent 
and  creditors  are  seeking  satisfaction  out  of  its  assets.  It  may  well 
be  claimed  that  a  different  rule  should  be  applied  to  this  state  of 

18.  Branch  v.  Jesup,  106  U.  S.  468,  State  v.  Western  Irrigating  Canal  Co., 
1  S.  Ct.  495,  27  U.  S.  (L.  ed.)  279;  40  Kan.  96,  19  Pac  349,  10  A.  S.  R. 
Oregon  Ry.,  etc.,  Co.  v.  Oregonian  R.  166;  Arthur  v.  Commercial,  etc.,  Bank 
Co.,  130  U.  S.  1,  9  S.  Ct.  409,  32  of  Vicksburg,  9  Smedes  &  M.  (Miss.) 
U.  S.   (L.  ed.)   837;  Central  Transp.  394,  48  Am.  Dec.  719. 

Co.  V.  Pullman's  Palace  Car  Co.,  139  1.  Central  Transp.  Co.  v.  Pullman's 
U.  S.  24,  11  S.  Ct.  478,  35  U.  S.  Palace  Car  Co.,  139  U.  S.  24,  11  S. 
(L.  ed.)  55;  Evans  v.  Kroutinger,  9  Ct.  478,  35  U.  S.  (L.  ed.)  55;  Stock- 
Idaho  153,  72  Pac.  882,  2  Ann.  Cas.  ton  v.  Central  R.  Co.,  50  N.  J.  Eq. 
691 ;  Lippencott  v.  Allander,  27  la.  460,  52,  24  Atl.  964,  17  L.R.A.  97. 
1  Am.  Rep.  299;  Brunswick  Gas  Light  2.  Central  Transp.  Co.  v.  Pullman's 
Co.  V.  United  Gas,  etc.,  Co.,  85  Me.  Palace  Car  Co.,  139  U.  S.  24,  11  S. 
532,  27  Atl.  525,  35  A.  S.  R.  385  Ct.  478,  35  U.  S.  (L.  ed.)  55;  State 
and  note;  Chapman  Valve  Mfg.  Co.  v.  v.  Atchison,  etc.,  R.  Co.,  24  Neb.  143, 
Oconto  Water  Co.,  89  Wis.  264,  60  38  N.  W.  43,  8  A.  S.  R.  164;  Stock- 
N.  W.  1004,  46  A.  S.  R.  830;  Wright  ton  v.  Central  R.  Co.,  50  N.  J.  Eq. 
V.  Milwaukee  Electric  R.  etc.,  Co.,  95  62,  24  Atl.  964,  17  L.R.A.  97. 
Wis.  29,  69  N.  W.  791,  60  A.  S.  R.  Notes:  35  A.  S.  R.  402;  68  A.  S.  R. 
74,  36  L.R.A.  47.  148. 

Notes :  35  A.  S.  R.  391 ;  47  L.R. A.  3.  Memphis,  etc.,  R.  Co.  v.  Raihroad 

87;  2  Ann.  Cas.  693.  Com'rs,  112  U.  S.  609,  5  S.  Ct.  299, 

19.  Thomas  v.  West  Jersey  R.  Co.,  28  U.  S.  (L.  ed.)  837  and  note. 
101  U.  S.  83,  26  U.  S.  (L.  ed.)  950.  Note:  7  Eng.  Rul.  Cas.  673. 

Note :  35  A.  S.  R.  392  et  seq.  4.  Brunswick  Gas  Light  Co.  v.  Unit- 

20.  Evans  v.  Kroutinger,  9  Idaho  ed  Gas,  etc.,  Co.,  85  Me.  632,  27  Atl. 
163,  72  Pac.  882,  2  Ann.  Cas.  691;   526,  35  A.  S.  R.  385  and  note. 
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facts.  If  the  grantee  thus  has  demonstrated  its  incs^acity  to  discharge 
the  duties  owed  by  it  to  the  public,  it  is  reasonable  to  hold  that  the 
franchises  may  be  disposed  of  to  others  who  may  prove  more  capable. 
Influenced  perhaps  by  considerations  of  this  character  the  courts 
seem  to  be  of  opinion  that  franchises  may  be  transferred  by  judicial 
sale.^  As  to  seizure  and  sale  under  a  fieri  facias,  however,  the  rule  Ls 
different  and  it  seems  to  be  settled  on  common  law  principles  that 
the  franchise  if  a  public  service  corporation  cannot,  without  statutory 
authority,  be  so  sold.*  The  reason  assigned  for  this  rule  by  some 
authorities  is  that  franchises  are  intangible,  and  cannot  be  delivered 
by  the  execution  officer  to  the  purchaser ;  though,  as  has  been  stated 
by  others,  probably  the  feal  reason  is  that,  since  franchises  aie  in 
theory  grants  of  special  privileges  from  the  government  to  fit  persons, 
natural  or  artificial,  selected  by  it  because  of  the  peculiar  confidence 
which  the  state  has  in  their  ability  and  integrity,  they  are  not,  in  the 
absence  of  statute  or  charter  provision  to  the  contrary,  assignable  by 
the  grantee,  and  hence,  not  subject  to  transfer  under  legal  process.' 

45.  Statutory  Authority. — ^Transfers  of  utility  franchises  may  be 

and  very  generally  have  been  authorized  by  statute  either  in  express 

terms  or  by  necessary  implication.*    The  franchises  which  are  usually 

^  authorized  to  be  transferred  by  statute,  are  those  requiring  for  their 

enjoyment  the  use  of  corporeal  property — such  as  railroad,  canal, 

telegraph,  gas,  water,  bridge  and  similar  companies — and  not  those 

which  are  in  their  nature  purely  incorporeal  and  inalienable — ^such 

f     as  the  right  of  corporate  life,  the  exercise  of  banking,  trading  and 

.  insurance  powers,  and  similar  privileges.*    But  it  seems  to  be  quite 

6.  Lippencott  V.  Allander,  27  la.  460,  7.  Note:  31  L.R.A.(N.S.)  636. 

*  1  Ajqi.  Rep.  299;  Brunswick  Gas  Light  8.  Memphis,  etc.,  R.  Co.  v.  Railroad 

*  Co.  V.  United  Gas,  etc.,  Co.,  85  Me.  Corners,  112  U.  S.  609,  5  S.  Ct.  290, 
532,  27  Atl.  625,  35  A.  S.  R.  386;  28  U.  S.  (L.  ed.)  837;  WiUamette 
State  V.  East  Fifth  St.  R.  Co.,  140  Mo.  Woolen  Mfg.  Co.  v.  Bank  of  British 
539,  41  S.  W.  956,  62  A.  S.  R.  742,  Columbia,  119  U.  S.  191,  7  S.  Ct.  187, 
38  LJI.A.  218.  30  U.  S.  (L.  ed.)  384;  Rochester  R.  Co. 

Note:  35  A.  S.  R.  401.  v.  Rochester,  205  XJ.  S.  236,  27  S.  Ct. 

6.  Gue  V.  Tidewater  Canal  Co.,  24  469,  51  U.  S.  (L.  ed.)  784;  Louisvillo 
How.  257, 16  U.  S.  (L.  ed.)  635;  Con-  v.  Cumberland  Telephone,  etc.,  Co.,  224 
nor  V.  Tennessee  Cent.  R.  Co.,  109  U.  S.  649,  32  S.  Ct.  572,  56  U.  S. 
Fed.  931,  48  C.  C.  A.  730,  54  L.R.A.  (L.  ed.)  934;  Owensboro  v.  Cumber- 
687;  Susquehanna  Canal  Co.  v.  Bon-  land  Telephone,  etc.,  Co.,  230  TJ.  S. 
ham,  9  Watts  &  S.  (Pa.)  27,  42  Am.  58,  33  S.  Ct.  988,  57  U.  S.  (L.  ed.) 
Dee.  315.  Compare  Leonard  v.  Baylen  1389;  Miners*  Ditch  Co.  v.  Zellerbacli, 
St.  Wharf  Co.,  59  Tla.  547,  62  So.  37  Cal.  643,  99  Am.  Dec.  300;  Lippin- 
718,  31  L.R.A.(N.S.)  636  and  note.       cott  v.  Allander,  27  la.  460,  1  Am. 

Notes:  20  L.R.A.  737;  5  Ann.  Cas.  Rep.  299;  Wright  v.  Milwaukee  Elcc- 
614.  trie  R.  etc.,  Co.,  96  Wis.  29.  69  N.  AV. 

And  see  generally.  Levy  and  Seiz-  791,  60  A.  S.  R.  74,  36  L.R.A.  47. 
tTBE,  as  to  the  character  of  property       Note:  35  A.  S.  R.  397. 
■which  may  be  levied  on.  9.  People  v.  O'Brien,  111  N.  Y.  1, 

219 


i  45  FBANCHIS£8  12  B.  C.  L. 

well  settled  by  judicial  decisions,  that  a  corporation  can,  when  author- 
ized by  law  so  to  do,  transfer,  sell,  or  convey  its  charter  or  franchifle 
to  be  a  corporation,  and  thus  vest  it  in  others.  The  real  transaction 
in  all  cases  of  transfer,  sale  or  conveyance,  in  legal  effect,  is  nothing 
more  nor  less,  and  nothing  other,  than  a  surrender  or  abandonment 
of  the  old  charter  by  the  corporators,  and  a  grant  de  nova  of  a  similar 
charter  to  the  so-called  transferees  or  purehasers.^^  Subsequent  rati- 
fication by  the  legislature  has  the  effect  ordinarily  to  validate  an 
unauthorized  transfer,  but  the  intention  to  ratify  must  be  clearly 
expressed.  Indeed,  the  courts  have  steadfastly  refused  to  sanction  any 
mode  of  alienation  which  is  not  permitted  expressly  or  by  reasonable 
implication  in  the  statute  upon  which  the  right  of  alienation  de- 
pends.^^  The  power  of  a  corporation  to  sell  its  property  and  frimchise 
includes  the  power  to  mortgage  the  same.*^  Also,  legidative  authority 
to  mortgage  a  franchise  carries  with  it  an  implied  authority  to  make 
the  mortgage  effective  by  bringing  the  franchises  to  a  sale,  and  trans- 
ferring them  with  the  tangible  property  of  the  corporation  to  the 
purchaser.^*  Where  the  franchises  of  a  corporation,  together  with  its 
tangible  property,  can  by  law  be  mortgaged  to  secure  its  debts,  the 
surrender  of  its  property,  upon  the  bankruptcy  of  the  company,  car- 
ries the  franchises,  and  they  may  be  sold  and  passed  to  the  purchaser 
at  the  bankruptcy  sale.**  A  provision  found  in  most,  if  not  all,  of  the 
statutes  allowing  the  franchises  of  a  corporation  to  be  mortgaged,  is 
that  the  purchasers  at  the  foreclosure  sale  may  organize  themselves 
into  a  new  corporation  with  all  the  powers,  rights,  privileges,  etc.,  of 
the  one  whose  franchises  have  been  sold.**  Power  to  dispose  of  all 
its  property  may  well  imply  authority  to  transfer  franchises,  and  it 
has  been  so  held ;  *•  but  a  general  power  to  sell  and  dispose  of  prop- 

18  N.  E.  692,  7  A.  S.  R.  684,  2  L.RA..  15.  People  v.  O'Brien,  111  N.  Y.  1, 
255.  18  N.  E.  692,  7  A.  S.  R.  684,  2  L.R.A. 

10.  Note:  35  A.  S.  R.  397.  255. 

11.  Note:  35  A.  S.  R.  396.  Note:  35  A.  S.  R.  399. 

12.  Willamette  Woolen  Mfg.  Co.  v.  16.  New  Orleans,  etc.,  R.  Co.  v.  Del- 
Bank  of  British  Columbia,  119  U.  S.  amore,  114  U.  S.  601,  5  S.  Ct.  1009, 
191,  7  S.  Ct.  187,  30  U.  S.  (L.  ed.)  29  U.  S.  (L.  ed.)  244;  Louisville  v. 
384.  Cumberland  Telephone,  etc.,  Co.,  224 

13.  New  Orleans,  etc.,  R.  Co.  v.  Del-  U.  S.  649,  32  S.  Ct.  572,  66  U.  S. 
amore,  114  U.  S.  501,  6  S.  Ct.  1009,  (L.  ed.)  934;  Andrews  v.  National 
29  U.  S.  (L.ed.)  244;  Julian  V.  Central  Foundry,  etc..  Works,  76  Fed.  166, 
Trust  Co.,  193  U.  S.  93,  24  S.  Ct.  399,  46  U.  S.  App.  281,  22  C.  C.  A.  110, 
48  U.  S.  (L.  ed.)  629;  Vicksburg  v.  36  L.R.A.  139,  77  Fed.  774,  46  U.  S. 
Vicksburg  Waterworks  Co.,  202  U.  S.  App.  619,  23  C.  C.  A.  454,  36  L.R.A. 
453,  26  S.  Ct.  660,  50  U.  S.  (L.  ed.)   163. 

1102,  6  Ann.  Cas.  253.  But  a  judicial  sale  of  the  property 

Note:  36  A.  S.  R.  398.  of  a  railroad  company  under  a  lien 

14.  New  Orleans,  etc.,  R.  Co.  v-  Del-  does  not  necessarily  carry  with  it  to 
amore,  114  U.  S.  501,  6  S.  Ct.  1009,  the  purchaser  any  immunity  &om  tax* 
29  U.  S.   (L.  ed.)   244.  ation,  which  the  property  enjoyed  in. 
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erty  has  not  this  effect.*'  When  land  becomes  subject  to  a  franchise 
by  subordination  to  it,  as  essential  or  proper  for  its  enjoyment,  it 
becomes  incorporated  with  it,  and  the  land  will  pass  with  the  fran- 
chise under  a  sale  thereof.*^ 

46.  Rights  after  Transfer. — ^Where  the  grantee  of  a  franchise  has 
without  legislative  authorization  placed  its  utility  in  the  hands  of 
another  under  a  purpottiafl'jalqr'or  l^se  thefeof,  tt  remains  liable  to 
the  public  exactly  as  if  no  transfer  had  been  made.**  As  a  general 
rule,  where  one  utility  corporation  leases  its  property  to  another,  the 
lessee  must  conform  to  the  requirements  of  the  charter  of  ihe  lessor, 
and  be  governed  by  such  charter,  in  conducting  the  bueiness.^^  Of 
course,  the  governing  power  can  exercise  the  same-  control  over  the 
grant  when  in  the  hands  of  the  assignee  as  it  could  while  enjoyed 
by  the  original  grantee.*  A  constitutional  provision  that  the  legis- 
lature shall  not  pass  any  law  permitting  the  leasing  or  alienation  of 
any  franchise  so  as  to  relieve  the  franchise  or  property  held  there- 
under from  the  liability  of  the  lessor  or  grantor  contracted  or  inciirred 
in  the  operation,  use,  or  enjoyment  of  such  ffa^cljuse  i3  air^striptioii 
upon  the  power  of  the  legislature,  and  prevents  a  con)pration  possess- 
ing a  franchise  from  saving  it  harmless  from  any  liability  by  con- 
veying it  to  some  other  corporation,  but  it  does,  not  create  a  personal 
liability  against  a  corporation  wh^re  none  existed  before.*  '  The  pur- 
chaser of  a  railroad  and  its  franchises  at  a  judical  dale  becomes  vested 
with  all  its  franchises,  although  he  is  a  natural  person.^ 

the  hands  of  the  oziginal  company.  19.  Notes:  35  A.  S.  R.  403;  58  A. 

Wilson  V.  Gaines,  103  U.  S.  417,  26  S.  R.  148. 

U.  S.   (L.  ed.)   401.     See  Taxation.  20.  Chicago  Union  Traction  Co.  v. 

17.  Central  Transp.  Co.  v.  Pnlhnan's  Chicago,  199  lU.  484,  65  N.  E.  451, 
Palace  Car  Co.,  139  U.  S.  24^  11.S.  59  LJ&.A.  631. 

Ct.  478,  35  U.  S.  (L.  ed.)  56.  1.  Evans  v.  Kroutinger,  9  Idaho  153, 

18.  Andrews  v.  National  Fonndry,  72  Pac.  882,  2  Ann.  Cas.  691. 

etc.,  Works,  76  Fed.  166,  46  TJ.  8.  2.  L^e  v.  Southern  Pac.  B.  Co.,  116 

App.  281,  22  C.  C.  A.  110,  36  L.R.A.  Cal.  97,  47  Pac.  932,  53  A.  S.  R.  140, 

139,  77  Fed.  774,  46  U.  S.  App.  619,  38  L.R.A.  71.       '   '    " 

23  C.  C.  A.  454,  36  L.R.A.  153;  Sha^  3.  Lawrence  v.  Morgan's  \Lotdsiana, 

mokin  Val.  B.  Co.  v.  Livermore,  47  Pa.  etci,  R  6tc.i  Co.,  39  La.  .Ann.  427,  2  So. 

St  465,  86  Am.  Dec.  552.  69, 4  A.  S.  R.  265«  And  see  Railboaixs. 

■  •     I  f  ■       • 
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FRAUD  AND  DECEIT 

I,  Introductory 
n.  Elbments  of  Actionable  Prath) 

III.  Subject  Matter  of  Representations  Generally 

IV.  Fraud  with  Regard  to  Particular  Matters 
V-  Materiality 

VI.  Falsity 

Vn.   GONCBALKBNT 

Vin.  Knowledge  and  Intent 
IX.  Reliance 
X.  Right  to  Rely 
XI.  Liability  as  Affected  by  Injurious  or  Beneficial  Effect 

OF  Transaction 
XII.  Privity  as  Affecting  Right  to  Relief 
XIII.  Persons  Liable 
XrV.  Remedies  and  Procedure 
XV.  Measure  of  Damages 


I,  Introdactory 

1.  Scope  of  Article 

2.  Defbitions 

3.  Kinds  of  Fraud  and  Effect  Generally 

4.  Means  of  Perpetration 

5.  Confidential  or  Fiduciary  Belations 

6.  Persons  under  Disability 

7.  Unconscionable  Advantage;  Surprise 

8.  Exercise  of  Legal  Right 

9.  Application  of  Property  Fraudulently  Aeqmred  to  Payment  of  Just  Debts 

IL  Elements  of  Actionable  Fraud 

10.  In  General 

11.  Necessity  for  Overt  Act 

12.  Necessity  for  and  SulBeieney  of  Representation  in  General 

13.  Acts  and  Conduct 
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m.  Subject  Matter  of  Representations  Generally     . 

Matter '€»  Fact  (m  Opiniok;  Tradb  Talk 

14.  General  Bale 

15.  Distinction  between  Matters  of  Opinion  and  Statements  of  Fact 

16.  Exceptions  to  and  Qualifications  of  Bule 

17.  Effect  of  Fraudulent  Intent 

18.  Trade  Talk  or  Seller's  Statements 


Staxekents  as  to  Mattebs  in  Futubb 


19.  General  Bule 

20.  Illustrations 


Pbomisss  Ain>  AssEimoKS  ov  IircBirTioir 

2L  (General  Bule 

22.  Illustrations  and  Applications  of  Bule 

23.  Exceptions  to  and  Modifications  of  Bole 

24.  Illustrations  of  Exceptions 

25.  Bepresentations  as  to  Intended  Improvements 

26.  Statements  as  to  Intended  Use  of  Property 

27.  Promise  to  Hold  Title  for  Benefit  of  Another 

28.  Promise  with  Intent  Not  to  Perform — ^Majority  Bule 

29.  Minority  View  as  to  Intent  Not  to  Perform 

Purchase  with  Intent  Not  to  Pat 

30.  General  Bule 

31.  Seasons  of  Bule 

32.  Distinguished  from  False  Bepresentations 

33.  Intention 

34.  Matters  Considered  on  Question  of  Intention 

35.  Contrary  Holdings  and  Modifications  of  Bule 

36.  Lack  of  Beasonable  Expectation  of  Ability  to  Pay 

IV.  Fraud  with  Regard  to  Particiilar  Matters  . 

37.  Property 

38.  Pergonal  Identity,  Bights,  Bdations,  and  Condition 

Title,  Location,  Quantit7,  and  Condition  or  Propebtt 

39.  Title  and  Ownership 

40.  Location 

41.  Quantity,  Boundary,  and  Acreage 

42.  Condition,  Quality,  Character,  Adaptability^  and  the  like 

43.  Buildings;  Manufactures;  Publications;  live  Stoek;  Prodnotiveiiess 

> 

Yalux,  Cost,  and  the  Lies 

44.  General  Bule  / 

45.  Seasons  of  Bule 
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46.  IHustraiiotas 

47.  Exceptions  to  and  Modifications  of  Rule 

48.  Representations  as  to  Other  Offers  {or  Property 

49.  Representations  as  to  Cost 

50.  Representations  as  to  Price  Paid  by  Agent,  Broker,  or  Joint  Punshaser 

51.  Facts  Affecting  Value 
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58.  Representations  as  to  Capital  and  Financial  Coadition  of  Corporations 

Matters  Qf  Law 

59.  In  General 

60.  Exceptions  to  and  Modifications  of  Rule 

V.  Materiality 

61.  General  Rule 

62.  Illustrations  -        " 

63.  Collateral  Matters;  Fraud  in  Other  Transactions 

VI,  Falsity 

64.  In  General 

65.  Construction  of  Representations 

yil.  Conceahnent 
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66.  Concealment  in  General 

67.  Distinction  between  Silence  and  Coneeitlment 

68.  Duty  to  Speak 

69.  Superior  Knowledge  or  Means  of  Elnowledgci  , 
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71.  Half  Truths 

72.  Confidential  Relations  •  " 

Concealment  ob  NoNDisciiOSURE  ov  PABncfULAB  FACfs 

•  -*.  .  .1 

73.  Generally 

74.  Condition  of  Property;  Title 

75.  Value  Generally 

76.  Credit,  Solvency,  and  Financial  Standing  Generally 

77.  Concealment  of  Financial  Standing  by  Third  Person 

78.  Value  of  Commercial  Paper  and  Corporate  Stock 
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NONDISCLpSfJBE  AOOOXPAlflXD  BT  TbiCKS^  AbTIIKXBB  OR  MlSBBPRllSSKTATIOKS 

80.  General  Rule 

81.  Extent  of  Artifice;  Concealment  of  Finmeial  Condition 

VnL  Knowkdce  and  Intent 

General  Principles 

82.  Rnle  Stated 

83.  Fraudulent  Intent  in  Actions  for  Deceit 

84.  Intentipn  that  Representation  Shall  Bie  Acted  On 

85.  Representations  to  Persons  Other  than  CompUdnaot 

86.  Inferred  Intent 

87.  Knowledge  in  Gtoeral 

88.  Belief  in  Truth  of  Representations 

89.  Reasonable  Grounds  for  Belief 

90.  Qualified  Statements 

91.  Negligence,  Carlessness,  and  the  like 

92.  Ejiowledge  Implied  or  Presumed 

93.  Duty  to  Enow  Facts;  Forgetfulnesa 

94.  Reckless  Statements 

95.  Reasons  of  Rule 

96.  Applicability  of  Rule  to  Opinions 

97.  Concealment  of  Nondisclosure  of  Facts 

98.  Rescission  of  Contract 

99.  Fraud  as  Defense 
100.  Rule  in  Equity 

101-  Warranty  and  Estoppel 

102.  View  that  Scienter  N^ed  Not-  Be  Shown  in  Action  for  Deceit 

103.  Motive 

Rules  Applied  to  Particular  Classic  or  Representations 

104.  Representations  by  Disinterested  Persons  Generally 

105.  Representations  by  Third  Persotis  as  to  Ciiedit  and  Solvency 

106.  Statements  by  Officers  or  Directors  of  Corporations 

107.  Representations  by  Manufacturers 

'     .•  ■  • 

108.  In  General 

109.  Knowledge  that  Representation  Was  Mads 

110.  Necessity  for  Deception 

111.  Effect  of  Investigation 

112.  Necessity  of  Sole  Reliance 

X.  Right  to  Rely 


I . 


Qekerallt 

113.  The  Role  and  Its  Reason 

114.  Right  to  Rely  as  Affected  by  InveatigatiDn 

R.  c.  L.  Vol.  xn.— 15.      22a 
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Time  of  REPHESENTAiaov  as  Afwsoiikq  Righ^  to  Relt 

115.  In  General 

116.  Continuing  RepresentatioiiB 

Right  to  Rely  as  DspoKozaiRr  oir  Pbr6ok  ix)  Whom  RBPBESEKTATioiir 

Is  Madb 

117.  Generally 

118.  Statements  to  Commercial  Agencies 

119.  Corporation  Prospectus 

120.  Reports  of  Officers  ajid  Directors  of  Corporations 

121.  Representations  Made   to   Assignors,   Partners,   and   Stock   Exchanges 

122.  Fraud  in  Connection  with  Sale  of  Dangerous  Articles 

Character  of  DECEPnoir  and  Duty  to  Investigati 

123.  General  Rule  as  to  Negligence 

124.  Indefinite  and  Extravagant  Assertions 

125.  Reference  to  Sources  of  Information 

126.  Exceptions  to  and  Modifications  of  Rule  Generally 

127.  Examination  Prevented  or  Difficult 

128.  Constructive  Notice 

129.  Duty  to  Consult  Records 

130.  Rule  that  Investigation  Is  Unnecessary 

Application  of  Rules  to  Particular  MA'mns 

131.  Opinions;  Puffing;  Future  Events;  Financial  Condition 

132.  Value,  Cost,  and  the  like 

133.  Title 

134.  Location 

135.  Quality,  Condition,  and  Quantity 

136.  Contents  of  Written  Instrument  Generally 

137.  Misrepresentation  as  to  Contents  of  Instrument,  Substitution,  and  tha 

like 

XI.  Liability  as  Affected  by  Injurious  or  Beneficial  Effect  of 

TraniBftttion 

138.  Necessity  for  Damage  Generally 

139.  What  Constitutes  Damage;  Time  of  Aeoroal 

140.  Certainty  and  Proximity 

141.  Performance  of  Legal  Obligation  as  Damage 

142.  Damage  as  Affected  by  Value  of  Property  Sold 

143.  Benefit  to  Defendant 

Xn.  Privity  as  Affecting  Right  to  Relief 

144.  Generally 

145.  Persons  Participating  in  Fraud 

146.  Relief  as  between  Parties  to  Frand 
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Xm.  Persons  Liable 

147.  In  General 

148.  Particalar  Persons 

149.  As  between  Innocent  Pexsons 

150.  Representations  by  Third  Persons 

151.  Reference  to  lliird  Person 

ZIV.  Remedies  and  Procednrt 

JxmisDi<mov  ahd  Rkhedib 

152.  Jurisdiction 

153.  Remedies  in  General 

154.  Fraud  as  Defense 

155.  Action  for  Damages 

156.  Effect  of  Warranty 

CoiTDiTioNs  FnKmaasn  and  Waphbr 

157.  In  General 

158.  AfiSrmance  of  Contract 

159.  Performance  of  Contract 

160.  Substitution 

161.  Recovery  of  Judgment  in  Action  to  Enforce  Contract 


Pabties 


162.  Plaintiff 

163.  Defendant 


Plsading 


164.  Generally 

165.  Exceptions  to  and  Modifications  of  General  Rule 

166.  Necessity  for  and  SuflBciency  of  Particular  Allegations 

167.  Knowledge  and  Intent 

168.  Reliance 

169.  Damages 

170.  Nature  of  Aetion;  Joinder  of  Causes  of  Action  and  Defenses 

171.  Variance 

PnisuMFTiOHS  Jjsm  Bttbdibn  ov  Pboov 

172.  In  Qeneral 

173.  Presumptions  and  Inferences  from  Circumstances  Disf&ngoiahed 

174.  E:Kceptions  to  and  Modifications  of  Rule 
j.r9w  lieiiancs 

.  AomBsmUTT  ov  EvinaKOB 

176.  In  General 

177.  Representations,  Concealment,  and  Falsity 

178.  Reliance 

179.  Knowledge  and  Intent 
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180.  Promise  Intended  Not  to  Be  Pjarformed;  PtD^chase  with  Intent  Not  to  Pay 

181.  Damages 

182.  Proof  of  Other  Frauds 


SUiTIOIXNOT  OV  SviDXirGl 


183.  Quantum  of  Proof 

184.  In  Equity 


Character  of  Evidence  Bequisbd 

185.  In  General 

186.  Particular  Circumstances 

187.  Inadequacy  of  Consideration 

QuisnoKs  or  Law  avd  Factf 

188.  In  General 

189.  Representations;  Concealment^  Falsity 

190.  Representations  as  Being  Statements  of  Fact  or  Expressions  of  Opinion 

191.  MateriaHty 

192.  Knowledge  and  Intent 

193.  Reliance  and  Right  to  Rely 

IkstbuotionS;  Fikdinqs,  and  JUDGHEirr  ' 

194.  Instructions 

195.  Findings  and  Judgment 

XV.  Measure  of  Damages 

196.  In  General 

197.  Proximity  and  Certainty 

198.  Value  of  Bargain  as  Damages  for  Fraud  in  Sale 

199.  Difference  between  Actual  Value  and  Contract  Price  as  Damages 

200.  Damages  for  Misrepresentation  of  Cost;  Exchange  of  Property;  Encum- 

brances 

201.  Loss  of  and  Injury  to  Property 

202.  Money  Paid  Out,  Lent,  or  Expended 

203.  Fi^ud  Inducing  Marriage  , 

204.  Interest;  Mitigation 


Inteoductory 

1.  Scape  of  Articl6.^-This  article  consists  of  a  general  treatment 
of  fraud  and  deceit  as  a  civil  injury,  So>  while,  by  reason  of  tbe 
pervasive  character  of  the  subject,  the  discussion  herein  touchea  u|>ain 
nearly  every  class  of  transactions  known  to  the  law,  reference  must 
be  had  to  other  articles  for  specific  discussion  of  fraud  in  connection 
with  their  respective  titles.^    It  excludes  also  fraud  as  a  ground  fgr 

•  •  - 

1.  See  COKTRACTS,  vol.  6,  p.  630  et    et  seq.,  as  to  fraudulent  stock  subserip- 
seq.;    Corporations,   vol.   7,   p.    238    tions;  Desm,  vol.  8,  p.  1030  ejt  aac^; 
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rescission  or  cancenation,'  or  of  divorce  or  annulment  of  marrij^,* 
or  of  estoppel ;  ^  fraud  in  transactions  between  persons  standing  in 
particular  relations,*  the  rights  and  liabilities  of  persons  under  legal 
disability,*  fraud  as  affecting  the  running  of  the  statute  of  limita* 
tions,'  conveyances  in  fraud  of  creditors,*  matters  relating  to  the 
operation  of  the  statute  of  frauds,*  fraud  as  a  ground  for  particular 
remedies  such  as  attachment  and  arrest,^*  fraud  in  the  acquisition 
of  jurisdiction,**  and  fraud  on  the  court  by  abuse  of  its  process.** 
Duress,  though  in  a  sense  fraud,  is  distinctive  and  is  therefore  given 
separate  treatment,**  as  are  also  false  imprisonment  *^  and  the  various 
crimes  sounding  in  fraud.** 

2.  Definitions. — Fraud  assumes  so  many  different  hues  and  forma 
that  courts  are  compelled  to  content  themselves  with  comparatively 
few  general  rules  for  its  discovery  and  defeat,  and  allow  the  facts 
and  circumstances  peculiar  to  each  case  to  bear  heavily  on  the  con- 
science and  judgment  of  the  court  or  jury  in  determining  its  presence 
or  absence.**  While  it  ,has  often  been  said  that  fraud  cannot  be 
precisely  defined,  the  books  contain  *'  many  definitions,**  such  as 
unfair  dealing;**  the  unlawful  appropriation  of  another's  property 
by  design ;  **  deceitful  practices  in  depriving  or  endeavoring  to  deprive 

Elkctioks,  vol.  9,  p.  1099  et  seq.;  12.  See  Malicious  Prosecution. 

ExECTTViOKS,  vol.  10,  pp.  1249,  1254  IS.  See  Dubbss,  vol.  9,  p.  710. 

et    seq.;     JuDOHBKTfi;     Mortqac^bs;  14.  See  Falsb  Imprisonment,  vol. 

Sales;     Vendor    and     Purchaser;  11,  p.  789. 

Wills.  15.  See  Counterfeiting,  vol.  7,  p. 

2.  See  Cancellation  09  Instru-  913;  Embezzlement,  vol.  9,  p.  1262; 
MENTS,  vol.  4,  p.  492  et  seq.;  Con-  Palsb  Pbbtensbs,  voi  11,  p.  825 ;  For- 
tracts,  vol.  6,  p.  932  et  seq.  gert,  ante,  p.  138. 

3.  See  Divorce  and  Separation,  vol.  16.  Meldrum  v.  Meldrum,  15  Colo. 
9,  p.  293  et  seq.  478,  24  Pac.  1083,  11  L.B.A.  65 ;  Hale 

4.  See  Estoppbsl,  vol.  10,  p.  688  et  v.  Hale,  62  W.  Va.  609,  59  S.  B.  1056, 
seq.  14  L.R.A.(US.)  221. 

5.  See  Attorneys  at  Law,  vol.  2,  17.  Chambers  v  Crook,  42  Ala.  171, 
p.  966  et  seq.;  Corporations,  vol.  7,  94  Am.  Dec.  637;  Lamm  v.  Port  De- 
p.  70  et  seq.,  as  to  fraud  of  promo-  posit  Homestead  Ass'n,  49  Md.  233, 
ters ;  Exbcutors  and  Administrators,  33  Am.  Rep.  246 ;  Williams  v.  Harris, 
vol.  11,  par.  141,  388,  414  et  seq.,  423  4  S.  D.  22,  54  N.  W.  926,  46  A.  S.  R. 
et  seq.,  444  et  seq.;  Guardian  and  753;  Metealf  v.  Hart,  3  Wyo.  513, 
Ward,  post;  Husband  and  Wipe;  27  Pac.  900,  31  Pac.  407,  31  A.  S.  R. 
Parent  and  Child;  Trusts.  122. 

6.  See  Husband  and  Wife;  In-  18.  Lightner  Min.  Co.  v.  Lane,  161 
PANTS ;  Insanitt.  Cal.  689, 120  Pac  771,  Ann.  Cas.  1913C 

7.  See  Limitation  of  Actions.  1093;  Brown  v.  Manning,  3  Minn.  35, 

8.  See  Fraudulent  Conveyances,  74  Am.  Dec.  736;  Williams  v.  Harris, 
post.  4  S.  D.  22,  54  N.  W.  926,  46  A.  S.  R. 

9.  See  Statute  of  Prauds.  753. 

10.  See  Attaohmbnt,  vol.  2,  p.  821  19.  Metealf  v.  Hart,  3  Wyo.  513,  27 
et  seq.;  Executions,  vol.  10>  p.  1383  Pac.  900,  31  Pac.  407,  31  A.  S.  R.  122. 
et  seq.,  as  to  civil  arrest  for  fiiud.  20.  Lightner  Min.  Co.  v.  Lane,  161 

11.  See  Courts,  voL  7,  p.  1040  et  Cal.  689,  120  Pac.  771,  Ann.  Cas. 
seq.  1913C  1093. 
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another  of  his  known  right  by  means  of  some  artful  device  or  plan 
contrary  to  the  plain  rules  of  common  honesty ;  ^  and  the  making 
of  one  state  of  things  to  appear  to  a  person  with  w^hom  deaUngs  arei 
had  to  be  the  true  state  of  things,  while  acting  on  the  knowledge  of  a 
different  state  of  things.^  It  has  also  been  said  to  consist  in  conduct 
that  operates  prejudicially  on  th6  rights  of  others,  and  is  so  intended ;  *• 
and  in  deception  practiced  to  induce  another  to  part  with  property, 
or  surrender  some  legal  right,  and  which  accomplished  the  end  de- 
sired.* A  misrepresentation  is  a  misstatement  of  fact,*  and  has 
been  said  to  be  that  which,  if  accepted,  leads  the  mind  to  an  appre- 
hension of  a  condition  other  and  different  from  that  which  exists. 
Colloquially,  it  is  understood  to  mean  a  statement  made  to  deceive 
or  mislead.®  "False"  may  mean  untrue,  or  it  may  mean  designedly 
untrue,  implying  an  intention  to  deceive,  as  when  it  is  applied  to 
the  representations  of  one  inducing  an  act  to  another's  injury.  Fraud- 
ulent representations  are  those  proceeding  from  or  characterized  by 
fraud,  and  the  purpose  of  which  is  to  deceive.  ^  "Deceit"  is,  of  coursCj^ 
a  species  of  fraud.®  It  is  actual  fraud,*  and  consists  in  any  false 
representation  or  contrivance  whereby  one  person  overreaches  and 
misleads  another,  to  his  hurt.*^  Collusion  is  an  agreement  between 
two  or  more  persons  to  defraud  another  of  his  rights  by  the  forms 
of  law,  or  to  secure  an  object  forbidden  by  law.^^  Extrinsic  or  collat- 
eral fraud  is  defined  to  be  actual  fraud,  such  that  there  is  on  the 
part  of  the  person  chargeable  with  it  the  malus  animus,  the  mala 
mens  putting  itself  in  motion  and  acting  in  order  to  take  an  undue 
advantage  of  some  other  person  for  the  purpose  of  actually  and  know* 
ingly  defrauding  him.** 

3.  Kinds  of  Fraud  and  Effect  Generally. — The  broadest  classifico' 
tion  of  fraud  is  as  actual  or  constructive.  To  constitute  positive  or 
actual  fraud  there  must  be  such  fraud  as  affects  the  conscience,  that 

1.  Mitchell  V.  Kintzer,  5  Pa.  St.  216,  8.  Crawford  v.  Crawford,  J34  Ga. 
47  Am.  Dec.  408.  114,  67  S.  E.  673,  19  Ann.  Cas.  932, 

2.  Swift  V.  Rounds,  19  R.  I.  527,  35  28  L.R.A.(N.S.)  353;  Swift  v.  Rounds, 
Atl.  45,  61  A.  S.  R.  791,  33  L.R.A.  19  R.  I.  527,  35  Atl.  45,  61  A.  S.  R. 
561.  791,  33  L.R.A.  561. 

3.  Bunn  v.  Ahl,  29  Pa.  St.  387,  72  9.  Beare  v.  Wright,  14  N.  D.  26, 
Am.  Dec,  639  and  note.  103  N.  W.  632,  8  Aim.  Cas.  1057,  69 

4.  Note:  4  L.R.A.  168.  L.R.A.  409. 

6.  Central    of    Georgia    R.    Co.    v.  10.  Swift  v.  Rounds,  19  R.  I.  527, 

Goodwin,  120  Ga.  83/  47  S.  E.  641,  1  35  Atl.  45,  61  A.  S.  R.  791,  33  L.R.A. 

Ann.  Cas.  806,  561. 

6.  Haigh  v.  White  Way  Laundry  11.  Warren  v.  Union  Bank,  157  N. 
Co.,  164  la.  143,  145  N.  W.  473,  50  Y.  259,  51  N.  E.  1036,  68  A.  S.  R. 
L.R.A.(N.S.)  1091.  777,  43  L.R.A.  256. 

7.  Sallies  v.  Johnson,  85  Conn.  77,  12.  Flood  v.  Templeton,  152  Cal. 
81  Atl.  974,  Ann.  Cas.  1913A  386.  148,  92  Pac.  78,  13  L.R.A.(N.S.)  579. 
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is,  there  must  be  an  intentional  deception.^*  Constructive  frauds  on 
the  other  hand  is  presumed  from  the  relation  of  the  parties  to  a 
transaction,  or  the  circumstances  under  which  it  takes  place.**  The 
conscience  is  not  necessarily  affected  by  it/*  and  it  may  exist  with- 
out any  fraudulent  intent**  Indeed,  it  has  been  said  that  it  gener- 
ally involves  a  mere  mistake  of  fact.*'  It  has  also  been  said  that 
there  are  four  species  of  fraud,  namely,  such  as  is  constituted  of 
direct  imposition ;  such  as  may  be  presumed,  contrary  to  the  general 
rule,  from  the  relation  of  the  parties;  such  as  may  be  collected  from 
the  intrinsic  value  of  the  bargain;  and  such  as  arises  from  the  con- 
tract being  an  imposition  on  third  persons.*®  Another  classification : 
Actual  fraud ;  fraud  which  may  be  apparent  from  the  intrinsic  nature 
of  the  bargain ;  fraud  which  is  presumed  from  the  circumstances  and 
conditions  of  the  contracting  parties;  a  deception  practiced  on  a  third 
person  by  means  of  a  bargain  between  other  persons;  and  fraud  which 
infects,  catching  bargains  with  heirs,  reversioners,  or  other  expect- 
ants.** False  representations  have  been  classified  as  those  made  direct- 
ly by  an  interested  party  to  induce  action  on  the  part  of  another, 
those  made  with  reference  to  the  subject  matter,  those  made  by  a 
third  party  touching  some  fact  not  the  subject  of  the  contract,  and 
those  made  under  such  circumstances  as  to  cause  unknown  persons 
to  act  on  them.**  Undue  influence  is  regarded  as  fraud  of  most  seri- 
ous character.*  Fraud  destroys  the  validity  of  everything  into  which 
it  enters.  It  vitiates  the  most  solemn  contracts,  documents,  and  even 
judgments.  Fraud,  as  it  is  sometimes  said,  vitiates  every  act;  which 
statement  embodies  a  thoroughly  sound  doctrine  when  it  is  properly 
applied  to  the  subject  matter  in  controversy  and  to  the  parties  thereto 
and  in  a  proper  forum.*  As  respects  fraud  in  law,  i.  e.,  constructive 
fraud  as  contradistinguished  from  fraud  in  fact,  or  actual  fraud, 
where  that  which  is  valid  can  be  separated  from  that  which  is  invalid, 

13.  Salter  v.  Salter,  80  Ga.  178,  4  -9,  p.  133,  as  to  conveyances  and  re- 
8.  E.  391, 12  A,  S.  R.  249.    See  in&a,  leases  of  expectancies. 

par.  83.  20.  Note:  4  L.R.A.  158, 159. 

14.  See  infra,  par.  5  et  seq.  1.  Boardman  v.  Lorentzen,  155  Wis. 

15.  Salter  v.  Salter,  80  Ga.  178,  4  566,  145  N.  W.  750,  52  L.R.A.(N.S.) 
8.  E.  391,  12  A.  S.  R.  249.  476.     See  Deeds,  vol.  8,  p.  1032  et 

16.  See  infra,  par.  100.  seq.;  Wills. 

17.  Kathan  v.  Comstock,  140  Wis.  2.  Field  v.  Seabury,  19  How.  323, 
427, 122  N.  W.  1044,  28  L.R.A.(N.S.)  15  U.  S.  (L.  ed.)  650;  Nudd  v.  Bur- 
201.  rows,  91  U.  S.  426,  23  U.  S.  (L.  ed.) 

18.  Schriber  V.  Rapp,  5  Watts  (Pa.)  286;  United  States  v.  Throckmorton, 
351,  30  Am.  Dec.  327.  98  U.  S.  61,  25  U.  S.   (L.  ed.)   93; 

19.  Chesterfield  v.  Janssen,  2  Ves.  Johnson  v.  Waters,  111  U.  S.  640,  4 
St.  125,  3  Atk.  301, 18  Eng.  Rul.  Cas,  S.  Ct.  619,  28  U.  S.  (L.  ed.)  547.  See 
289.  infra,  par.  14  et  seq.,  144  et  seq.,  152 

Notes:  15  Am.  Dec.  572;  24  Eng.  et  seq.  See  also  the  varions  articles 
BoL  Cas.  765,  766.  referred  to  in  connection  with  the  scope 

See  Descent  and  Distribution,  vol.   of  this  article,  snpra,  par.  1. 
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without  defeating  the  general  intent,  the  maxim,  void  in  part  void 
in  toto,  does  not  necessarily  apply,  and  'the  transaction  may  he  sus- 
tained notwithstanding  the  invalidity  of  a  particular  provision.* 

4.  Means  of  Perpetration. — Fraud  may  be  found  from  a  variety  of 
circumstances.*  There  is  no  general  rule  for  determining  what  facts 
will  constitute  it,*  but  it  is  to  be  found  or  not  according  to  the  special 
facts  of  each  particular  case.*  It  may  consist  in  a  misrepresentation,' 
that  is,  in  the  positive  assertion  of  a  falsehood,^  or  in  the  creation 
of  a  false  impression  by  words  or  acts,®  or  by  any  trick  or  device,** 
or  in  a  concealment  or  suppression  of  the  truth,**  or  in  both  a  sugges- 
tion of  falsehood  and  a  suppression  of  truth  together.*^  And  it  mat- 
ters not,  so  far  as  the  right  of  action  is  concerned,  whether  the  means 
of  accomplishing  the  deception  be  complex  or  simple — ^a  deep-laid 
scheme  of  swindling  or  a  direct  falsehood — a  combined  effort  of  a 
number  of  associates  or  the  sole  effort  of  a  solitary  individual — ^pro- 
vided the  deception  is  effected  and  the  damage  complained  of  is  the 
consequence  of  the  deception.*'  • 

5.  Confidential  or  Fiduciary  Relations. — Constructive  fraud  often 
exists  where  the  parties  to  a  contract  have  a  special  confidential  or 
fiduciary  relation,  which  affords  the  power  and  means  to  one  to  take 
imdue  advantage  of,  or  exercise  undue  influence  over,  the  other.**    A 

3.  Peters  v.  Bain,  133  U.  S.  670,  10       Note :  3  L.R.A.  802. 

S.  Ct.  354,  33  U.  S.  (L.  ed.)  696.  9.  Des   Farges   v.   Pugh,  93  N.   C. 

4.  Crompton  v.  Beedle,  83  Vt.  287,  31,  53  Am.  Rep.  446;  Swift  v.  Rounds, 
75  Atl.  331,  Ann.  Cas.  1912A  399,  30  19  R.  I.  527,  35  Atl.  46,  61  A.  S.  R. 
L.R,A.(N.S.)  748.  791,  33  L.R.A.  561jChisolm  v.  Gads- 

5.  Meldrmn  v.  Meldrum,  15  Colo,  den,  1  Strob.  L.  (S.  C.)  220,  47  Am. 
478,  24  Pac.  1083, 11  L.R.A.  65 ;  Ben-  Dec.  550 ;  Mitchell  v.  Zimmerman,  4 
nett  V.  McMillin,  179  Pa.  St.  146,  36  Tex.  75,  51  Am.  Dec.  717;  Wintz  ▼. 
Atl.  188,  57  A.  S.  R.  591.  Morrison,  17  Tex.  372,  67  Am.  Dec. 

6.  Williams  v.  Hams,  4  S.  D.  22,  658;  Howard  v.  Gould,  28  Vt.  523, 
54  N.  W.  926,  46  A.  S.  R.  753,  67  Am.  Dec.  728;  Crompton  v.  Beedle, 

7.  Waters  v.  Mattingly,  1  Bibb  83  Vt  287,  75  Atl.  331,  Ann.  Cas. 
(Ky.)  244,  4  Am.  Dee.  631  and  note;  1912A  399,  30  L.R.A.(N.S.)  748; 
Dee  Farges  v.  Pugh,  93  N.  C.  31,  53  Wilson  v.  Carpenter,  91  Va.  183,  21 
Am.  Rep.  446;  Mitchell  v.  Zimmerman,  S.  E.  243,  50  A.  S.  R.  824. 

4  Tex.  75,  51  Am.  Dec.  717 ;  Wintz  v.  Note :  18  A.  S.  R.  555,  556. 

Morrison,  17  Tex.  372,  67  Am.  Dec.  10.  Downey  v.  Finucane,  205  N.  Y. 

658.  251,  98  N.  E.  391,  40  L.R.A.(N.S,) 

8.  Einstein  v.  Marshall,  58  Ala.  153,  307. 

29  Am.  Rep.  729;  Waters  v.  Matting-  11.  See  infra,  par.  66  et  seq. 

ly,  1  Bibb  (Ky.)  244,  4  Am.  Dec.  631  12.  Note:   3  L.R.A.  802.     See  also 

and  note ;  Taylor  v.  Bradshaw,  6  T.  B.  infra,  par.  80,  81. 

Mon.    (Ky.)    145,  17  Am.  Dec.  132;  13.  Bartholomew     v.     Bentley,     15 

Swift  V.  Rounds,  19  R.  I.  527,  35  Atl.  Ohio  659,  45  Am.  Dec.  596. 

45,  61  A.  S.  R.  791,  33  L.R.A.  561;  14.  Highberger  v.   StifBer,   21   Md. 

Denton  v.  McKenzie,  1  Desaus  (S.  C.)  338,  83  Am.  Dec.  593;  White  v.  Trot- 

289, 1  Am.  Dec.  664;  Chisolm  V.  Gads-  ter,  14   Smed.   &  M.    (Miss.)    30,  53 

den,  1  Strob.  L.  (S.  C.)  220,  47  Am.  Am.  Dec.  112;  Cowee  v.  Cornell,  75 

Dec.  550.  N.  Y.  91,  31  Am.  Rep.  428;   Wood 
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transaction  between  persons  so  situated  is  watched  with  extreme  jeal- 
ousy and  solicitude,  and  if  there  is  found  the  slightest  trace  of  undue 
influence  or  unfair  advantage  redress  will  be  given  to  the  injured 
party.^*  When  such  a  relation  exists,  it  is  the  duty  of  the  person 
in  whom  the  confidence  i^  reposed  to  exercise  the  utmost  good  faith 
in  the  transaction,**  and  to  refrain  from  abusing  such  confidence  by 
obtaining  any  advantage  to  himself  at  the  expense  of  the  confiding 
party.*'    He  will  not  be  permitted  to  retain  the  benefit,  and  the  trans- 

V.  Rabe,  96  N.  Y.  414,  48  Am.  Rep.  lington's  Appeal,  86  Pa.  St.  512,  27 

640;  Thomas  v.  Thomas,  27  Okla.  784,  Am.  Rep.  726;  Black  v.  Simpson,  94 

109  Piac.  825,  113   Pac.  1058,  Ann.  S.  C.  312,  77  S.  B.  1023,  46  L.R.A. 

Cas.  1912C  713,  36  L.R^.(N.S.)  124;  (N.S.)  137. 

Smith  V.   Smith,  21  Pa.  St.  367.  60  17.  Ferguson    v.   Lowery,    54    Ala. 

Am.  Dec.  51;  Darlington's  Appeal,  86  510,  25  Am.  Rep.  718  and  note;  Noble 

Pa.  St.  512,  27  Am.  Rep.  726  and  note;  v.  Moses,  81  Ala.  530,  1  So.  217,  60 

Pressley  v.  Kemp,  16  S.  C.  334,  42  Am.  Rep.  175;  Gillespie  ▼.  Holland, 

Am.  Rep.  635.  40  Ark.  28,  48  Am.  Rep.  1;  Colton  v. 

15.  Williams  v.  Powell,  66  Ala.  20,  Stanford,  82  Cal.  351,  23  Pac.  16,  16 
41  Am.  Rep.  742;  Shipman  v.  Furniss,  A.  S.  R.  137;  Caldwell  v.  Davis,  10 
69  Ala.  555,  44  Am.  Rep.  528  and  Colo.  481,  15  Pac.  696,  3  A.  S.  R. 
note;  Noble  v.  Moses,  81  Ala.  530,  1  599;  Meldrnm  v.  Meldrum,  15  Colo. 
So-  217,  60  Am.  Rep.  175;  Gillespie  478,  24  Pac.  1083,  11  L.R.A.  65  and 
y.  Solland,  40  Ark.  28,  48  Am.  Rep.  note;  Hemingway  v.  Coleman,  49 
1;  Whitesell  v.  Strickler,  167  Ind.  602,  Conn.  390,  44  Am.  Rep.  243;  Nichols 
78  N.  E.  845,  119  A.  S.  R.  524;  Gar-  v.  McCarthy,  53  Conn.  299,  23  Atl.  93, 
vin  V.  Williams,  44  Mo.  465,  100  Am.  55  Am.  Rep.  105;  Yale  Gas  Stove  Co. 
Dec.  314  and  note;  Wood  v.  Rabe,  96  v.  Wilcox,  64  Conn.  101,  29  Atl.  303, 
N.  Y.  414,  48  Am.  Rep.  640;  Berk-  42  A.  S.  R.  159,  25  L.R.A.  90;  Wbite- 
meyer  v.  Kellerman,  32  Ohio  St.  239,  sell  v.  Strickler,  167  Ind.  602,  78  N. 
30  Am.  Rep.  577;  Thomas  v.  Thomas,  E.  845,  119  A.  S.  R.  524;  Highberger 
27  Okla.  784,  109  Pac.  825,  113  Pac.  v.  Stiffler,  21  Md.  338,  83  Am.  Dec. 
1058,  Ann.  Cas.  1912C  713,  35  L.R.A.  593  and  note;  Jacox  v.  Jacox,  40  Mich* 
(N.S.)  124;  Gilmore  v.  Burch,  7  Ore.  473,  29  Am.  Rep.  547;  White  v.  Trot- 
374,  33  Am.  Rep.  710;  Darlington's  ter,  14  Smedes  &  M.  (Miss.)  30,  53 
Appeal,  86  Pa.  St.  512,  27  Am.  Rep.  Am.  Dec.  112;  Connecticut  Mut.  L. 
726;  McCants  v.  Bee,  1  McCord  Eq.  Ins.  Co.  v.  Smith,  117  Mo.  261,  22  S. 
(S.  C.)  383, 16  Am.  Dec.  610;  Jordan  W.  623,  38  A.  S.  R.  656;  Egger  v. 
V.  Annex  Corp.,  109  Va.  625,  64  S.  Egger,  225  Mo.  116,  123  S.  W.  928, 
E.  1050,  17  Ann.  Cas.  267.  135  A.  S.  R.  566;  Wood  v.  Rabe,  96 

16.  Weaver  v,  Lapsley,  42  Ala.  601,  N.  Y.  414,  48  Am.  Rep.  640;  Fisher 
94  Am.  Dec.  671 ;  Ferguson  v.  Low-  v.  Bishop,  108  N.  Y.  25,  15  N.  E.  331, 
ery,  54  Ala.  510,  25  Am.  Rep.  718  and  2  A.  S.  R.  357 ;  Long  v.  Mulf ord,  17 
note;  Colton  v.  Stanford,  82  Cal.  351,  Ohio  St.  484,  93  Am.  Dec.  638;  Berk- 
23  Pac.  16,  16  A.  S.  R.  137;  Caldwell  meyer  v.  Kellerman,  32  Ohio  St.  239, 
V.  Da\is,  10  Colo.  481,  15  Pac.  696,  30  Am.  Rep.  577;  Thomas  v.  Thomas, 
3  A.  S.  R.  599 ;  Meldrum  v.  Meldrum,  27  Okla.  784,  109  Pac.  825,  113  Pac. 
15  Colo.  478,  24  Pac.  1083,  11  L.R.A.  1058,  Ann.  Cas.  1912C  713,  35  L.R.A. 
65  and  note;  Garvin  v.  Williams,  44  (N.S.)  124;  Kline  v.  Kline,  57  Pa. 
Mo.  465,  100  Am.  Dec.  314;  Thomas  St.  120,  98  Am.  Dec.  206;  Darlington^s 
V.  Thomas,  27  Okla.  784, 109  Pac.  825,  Appeal,  86  Pa.  St.  512,  27  Am.  Rep. 
113  Pae.  1058,  Ann.  Cas.  1912C  713,  726  and  note;  McCants  v.  Bee,  1  Mc- 
35  L.R.A.(N.S.)  124;  Kline  v.  Kline,  Cord  Eq.  (S.  C.)  383,  16  Am.  Dec. 
57  Pa.  St.  120,  98  Am.  Dec.  206 ;  Dar-  610  and  note ;  Pressley  v.  Kemp,  16  S. 
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action  will  be  set  aside  even  though  it  conld  not  have  been  impeached 
had  no  such  relation  existed/®  whether  the  unconscionable  advantage 
was  obtained  by  misrepresentations,^^  concealment  or  suppression  of 
material  facts, *^  artifice,^  or  undue  influence.*  The  existence  of  the 
relation  raises,  a  presumption  of  fraud.'  It  is  broadly  declared  that 
this  principle  applies  to  every  case  where  influence  is  acquired  and 
abused,  or  where  confidence  is  reposed  and  betrayed,*  from  whatever 
cause  such  confidence  or  influence  springs.*  It  has  been  held,  how- 
ever, not  to  apply  to  relations  of  mere  friendship.*  It  has  also  been 
held  that  it  is  not  applicable  to  cases  of  natural  relationship,  such 
as  parent  and  child,  except  where  the  relation  of  guardian  and  ward 
is  also  involved,  as  in  the  case  of  a  minor,  just  .come  of  age,  making 
a  gift  to  the  father.  With  this  exception  it  is  confined  to  the  artificial 
relations  created  by  operation  of  law  or  course  of  business,  such 
as  attorney  and  client^  guardian  and  ward,  trustee  and  cestui  que 
trust,  physician  and  patient,  clergyman  and  parishioner,  and  the 
like.'  A  confidential  relation  must  be  shown  to  have  existed  at  the 
time  when  it  is  claimed  that  a  fraud  was  committed  by  the  violation 
of  it;  ®  but  the  termination  of  an  artificial  relation  created  by  opera- 

C.  334,  42  Am.  Rep.  635;  Jordap  v.  3.  See  infra,  par.  172  et  seq. 

Annex  Corp.,  109  Va.  625,  64  S.  E.  4.  Shipman  v.  Furaiss,   69  Ala.  555, 

1050,  17  Ann.  Cas.  267.  44  Am..  Rep.  528  and  note;  Meldrum 

18.  Thomas  v.  Thomas,  27  Okla.  784,  v.  Meldrum,  15  Colo.  478,  24  Pac.  1083, 
109  Pac.  825,  113  Pac.  1058,  Ann.  11  L.R.A.  65;  Whitesell  v.  Strickler, 
Cas.  1912C  713,  35  L.R.A.(N.S.)  124;  167  Ind.  602,  78  N.  E.  845,  119  A.  S. 
Darlington's  Appeal,  86  Pa.  St.  512,  R.  524;  White  v.  Trotter,  14  Smedes 
27  Am,  Rep.  726.  &  M.   (Miss.)   30,  53  Am.  Dec.  112; 

19.  Heming:way  v.  Coleman,  49  Fisher  v.  Bishop,  108  N.  Y.  25,  15  N. 
Conn.  390,  44  Am.  Rep.  243;  Fisher  E.  331,  2  A.  S.  R.  357;  Thomas  v. 
V.  Bishop,  108  N.  Y.  25, 15  N.  E.  331,  Thomas,  27  Okla.  784,  109  Pac.  825, 
2  A.  S.  R.  357;  Long  v.  Mulford,  17  113  Pac.  1058,  Ann.  Cas.  1912C  713, 
Ohio  St.  484,  93  Am.  Dec.  638;  Thomas  35  L.R.A.(N.S.)  124. 

V.  Thomas,  27  Okla.  784, 109  Pac.  825,  5.  Whitescll  v.   Strickler,  167   Ind. 

113  Pac.  1058,  Ann.  Cas.  1912C  713,  602,  78  N.  E.  845,  119  A.  S.  R.  524. 

35  L.R.A.(N.S.)  124;  Kline  v.  Kline,  6.  Pressley  v.  Kemp,  16  S.  C.  334, 

57   Pa.    St.   120,   98   Am.   Dec.   206;  42  Am.  Rep.  635. 

Black  V.  Simpson,  94  S.  C.  312,  77  S.  7.  Crawford  v.  Crawford,  134  Ga. 

E.  1023,  46  L.R.A.(N.S.)   137;  Ellis  114,  67  S.  E.  673,  19  Ann.  Cas.  932, 

V.  Mathews,  19  Tex.  390,  70  Am.  Dec.  28  L.R.A.(N.S.)   353. 

353;   Venezuela  R,   Co.  v.  Kisch,  L.  Note:  25  Am.  Rep.  728. 

R.  2  H.  L.  99,  36  L.'  J.  Ch.  849,  16  L.  See  Attorneys  at  Law,  vol.  2,  p. 

T.  N.  S.  500,  15  W.  R.  821,  6  Eng.  966  et  seq. ;  Corporations,  vol.  7,  pp. 

Rul.  Cas.  759.  70  et  seq.,  461  et  seq.;  Executors  and 

20.  See  infra,  par.  72.  Administrators,  vol.  11,  p.  358  et  seq.; 

1.  Thomas  v.  Thomas,  27  Okla.  784,  GuARDrAN  and  Ward,  post;  Husband 
109  Pac.  825, 113  Pac.  1058,  Ann.  Cas.  and  Wipe;  Parent  and  Child;  Phy- 
1912C  713,  35  L.R.A.(N.S.)  124.  sicians  and  Surgeons;  Trusts. 

2.  See  Contracts,  vol.  6,  p.  637  et  8.  Mallory  v.  Leach,  35  Vt.  156,  82 
seq.;  Deeds,  vol.  8,  p.  1032  et  seq.;  Am.  Dec.  625. 

Wills. 
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tion  of  law  or  course  of  business,  such  as  that  of  guardian  and  ward, 
attorney  and  client,  and  the  like,  does  not  necessarily  put  an  end  to 
the  application  of  the  rule,  which  will  apply  until  the  dominating 
influence  has  been  completely  removed.*  The  existence  of  a  confi- 
dential or  fiduciary  relation  is  often  the  sole  justification  of  reliance.** 
6.  Persons  imder  Disability. — To  secure  possession  of  property  by 
means  of  a  contract  made  with  its  owner  by  one  who  at  the  time  knows 
him  to  be  incapable  of  entering  into  a  contract  constitutes  a  fraud 
which  will  warrant  a  rescission  or  sustain  an  action  for  damages." 
Thus,  one  who  deals  with  a  person  whom  he  knows  to  be  intoxicated 
owes  him  the  duty  not  to  take  advantage  of  his  condition  by  know- 
ingly imposing  a  harsh  contract  upon  him ;  and  a  contract  so  obtained 
may  be  set  aside  in  equity,"  or  the  person  so  imposed  upon  may 
maintain  an  action  to  recover  the  damages  which  he  has  sustained.** 
So  the  acts  and  contracts  of  persons  of  weak  understanding,  and  who 
are  therefore  liable  to  imposition,  will  be  held  void  if  the  nature  of 
the  act  or  contract  justifies  the  conclusion  that  the  party  has  not 
exercised  a  deliberate  judgment,  but  that  he  has  been  imposed  upon, 
circumvented,  or  overcome  by  cunning,  artifice,  or  undue  influence,** 
and  this  is  true  though  his  mental  weakness  does  not  amount  to  insan- 
ity.** Moreover,  weakness  of  understanding  even  when  not  sufficient 
to  avoid  a  deed  at  law,  may  furnish  strong  ground  to  suspect  fraud 
and  imposition.**  The  relative  circumstances  and  conditions  of  par- 
ties to  an  alleged  fraudulent  contract  should  be  considered  in  deter- 
mining the  question  of  fraud;  as  where  one  of  the  parties  is  an  artful, 
shrewd  business  man,  and  the  other  aged,  ignorant,  and  imbecile, 
and  the  contract  is  secretly  made  and  its  terms  not  fully  explained.*^ 
So  equity  will  cancel  a  conveyance,  and  reinstate  the  grantor  in  title 
and  possession,  where  he  was  an  illiterate  old  man,  and  was  induced 
to  convey,  without  consideration,  to  his  son-in-law,  by  the  false  and 
fraudulent  representations  of  the  latter  that  some  pecuniary  liability 
might  fall  upon  the  grantor.**  Especially  are  intoxication,  illiteracy, 
and  mental  weakness  ground  for  relief  when  accompanied  by  inade- 

9.  Ferguson  v.  Lowery,  54  Ala.  510,  14.  Tracey  v.  Sack^t,  1  Ohio  St.  54, 
25  Am.  Rep.  718  and  note;   Garvin  59  Am.  Dec.  610. 

V.  Williams,  44  Mo.  465,  100  Am.  Dec.  15.  Jnzan  v.  Tonlmin,  9  Ala.  662, 

314.  44  Am.  Dec.  448 ;  Highberger  v.  Stiff- 

10.  See  infra,  par.  16,  126,  132.  let,  21  Md.   338,  83  Am.  Dec.  693; 

11.  Baird  v.  Howard,  51  Ohio  St.  Tracy  v.  Sacket,  1  Ohio  St.  54,  59  Am. 
57,  36  N.  E.  732,  46  A.  S.  R.  550,  22  Dec.  610;  Ellis  v.  Mathews,  19  *ex. 
L.R.A.  846.    See  Ikpants;  iNSAiriTy.  390,  70  Am.  Dec.  353. 

12.  Cook  V.  Bagnell  Timber  Co.,  78  16.  Jackson  v.  King,  4  Cow.  (N. 
Ark.  47,  94  S.  W.  695,  8  Ann.  Cas.  Y.)  207,  15  Am.  Dec.  354. 

251  and  note.  17.  King  v.  Cohom,  6  Yerg^.  (Tenn.) 

13.  Baird  v.  Howard,  51  Ohio  St.   75, 27  Am.  Dec.  455. 

67,  36  N.  B.  732,  46  A.  S.  R.  550,  22       18.  Davis    v.    McNalley,    5    Sneed 
L.RAl.  846.  (Tenn.)  583,  73  Am.  Dec.  159. 
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representations  by  the  vendor  of  a  mining  lease  that  the  ground  had 
not  been  mined,  and  that  it  had  been  prospected  by  digging  shafts 
to  the  ore  and  then  left ;  •  a  representation  by  the  assignee  of  a  vendor 
of  land  to  the  vendee  that  the  rights  of  the  assignee  were  paramount 
to  any  which  the  vendee  could  claim  uuder  the  original  contract  of 
sale,  and  that  he  had  done  notiiing  to  recognize  or  make  himself 
responsible  for  the  original  contract  of  sale.^  When  it  is  impossible 
to  determine  as  a  matter  of  law  whether  the  representation  is  one  of 
fact  or  merely  the  expression  of  an  opinion,  the  question  is  generally 
regarded  as  one  for  the  jury.^ 

16.  Exceptions  to  and  Qualifications  of  Rule. — ^There  are  many 
qualifications  and  modifications  of  the  rule  that  actionable  fraud 
cannot  be  based  upon  the  mere  expression  of  an  opinion,*  and  many 
cases  in  which  even  a  false  assertion  of  an  opinion  will  amount  to  a 
fraud,  where  under  the  circumstances  the  other  party  has  a  right  to 
rely  upon  what  is  stated  or  represented.^^  For  instance,  an  expression 
of  opinion  may  amount  to  fraud  where  it  is  a  mere  contrivance  of 
fraud,  or  if  the  person  to  whom  it  was  expressed  has  justly  relied 
upon  it  and  been  misled,*^  or  when  it  is  coupled  with  other  circum- 
stances.** So  it  may  amount  to  fraud  where  there  is  a  relation  of 
trust  and  confidence  between  the  parties,*'  or  if  it  is  accompanied  by 
active  fraud  or  concealment,**  or  where  it  relates  to  a  subject  as  to 
which  the  parties  have  not  equal  knowledge  or  means  of  ascertaining 
the  truth,  or  if  an  investigation  is  prevented.**  Sometimes,  a  state- 
ment of  an  opiniop  is  necessarily  based  upon  a  fact  or  carries  with  it 
such  an  inference  of  fact  that  it  can  be  interpreted  as  a  statement  of 
fact,  and  where  it  is  known  to  be  false  and  made  with  intent  to  deceive 
it  may  be  actionable.**  Moreover,  if  a  vendee  relies  on  the  representa- 
tions of  the  vendor,  and  acts  upon  the  faith  thereof,  without  relying 
on  his  own  judgment  or  opinion,  and  this  is  known  to  the  vendor, 
the  latter  cannot  shelter  himself  under  the  pretense  that  his  repre- 

f 

6.  Kendriek  v.  Ryns,  225  Mo.  150,  158,  54  A.  S.  R.  628,  35  L.R.A.  417. 
123  S.  W.  937,  135  A.  S.  R.  585.  11.  Juzan  v.  Toulmin,  9  Ala.  662, 

7.  Converse  v.  Blumrich,  14  Mich.  44  Am.  Dec.  448. 

109,  90  Am.  Dec.  230.  12.  Note :  35  L.R A.  426  et  seq. 

8.  See  infra,  par.  190.  13.  Juzan  v.  Toulmin,  9  Ala.  662, 

9.  Edward  Barron  Estate  Co.  ▼.  44  Am.  Dec.  448;  Georgia  Home  Ins. 
Woodruflf  Co.,  163  Cal.  561,  126  Pac.  Co.  v.  Warten,  113  Ala.  479,  22  So. 
351,  42  L.R.A.(N.S.)  125;  Sallies  v.  288,  59  A.   S.  R.  129. 

Johnson,  85   Conn.  77,  81   Atl.  974,  Note :  35  L.R.A.  429. 

Ann.  Cas.  1913A  386;  Hickey  v.  Mor-  14.  Gray  v,  Richmond  Bicvcle  Co., 

rell,  102  N.  Y.  454,  7  N.  E.  321,  55  167  N.  Y.  348,  60  N.  E.  663,  82  A.  S. 

Am.    Rep.    824;    Rorer   Iron    Co.    v.  R.  720. 

Trout,  83  Va.  397,  2   S.  E.  713,  5  Note :  35  L.R.A.  426  et  seq. 

A.  S.  R.  285.  15.  See  infra,  par.  131. 

Note:  35  L.R.A.  425  et  seq.  16.  Olston  v.  Oregon  Water  Power, 

10.  Hedin  v.  Minneapolis  Medical,  etc.,  Co.,  52  Ore.  343,  96  Pac.  1095, 
etc,  Inst,  62  Minn.  146,  64  N.  W.  97  Pac.  528,  20  L.R.A.(N.S.)  915. 
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sentation  was  a  mere  expression  of  opinion,  when  it  is  discovered  to 
be  false.*^  Some  courts  hold  that  the  rule  that  no  one  is  liable  for  an 
expression  of  an  opinion  is  applicable  only  when  the  opinion  stands 
by  itself  ^®  as  a  distinct  thing,*®  and  is  intended  to  be  taken  as  distinct 
from  anything  else.*^  There  is  a  conflict  of  authority  as  to  whether 
an  expression  of  an  opinion  is  rendered  actionable  by  the  existence 
of  a  fraudulent  intent,  and  as  to  whether  fraud  may  be  predicated 
upon  a  statement  as  of  one's  own  knowledge  of  that  which  would 
otherwise  be  a  mere  matter  of  opinion.* 

17.  Effect  of  Fraudulent  Intent. — There  is  authority  for  the  rule 
that  actionable  fraud  cannot  be  predicated  upon  the  mere  expression 
of  an  opinion  even  though  the  statement  is  known  to  the  party  mak- 
ing it  to  be  false  and  it  is  made  with  intent  to  deceive.*  On  the 
other  hand,  it  is  held  that  the  expression  of  an  opinion  may  con- 
stitute actionable  fraud  where  it  is  stated  falsely,  and  with  intent  to 
deceive.'  In  support  of  the  latter  ruling  it  is  said  that  when  a  person 
gives  his  opinion,  the  statement  that  it  is  his  opinion  includes  one  that 
he  believes  what  he  has  said  to  be  the  truth,*  or,  in  other  words,  that 
what  he  has  stated  as  his  opinion  actually  is  his  opinion,*  which 
affirmation  of  belief  is  an  affirmation  of  a  fact,  that  is,  of  the  fact  of 
belief;*  so  that  every  expression  of  opinion,  then,  contains  at  least 
that  one  statement  of  iact,'  which,  if  false  and  made  with  intent  to 
deceive,  becomes  a  false  statement  of  fact,®  in  law  and  morals  just  as 

17.  Westerman  v.  Corder,  86  Kan.  3.  Montgomery  Southern  By.  Co.  v. 
239,  119  Pae.  868,  Ann.  Cas.  1913C  Matthews,  77  Ala.  357,  54  Am.  Rep. 
60,  39  L.R.A.(N.S.)  500;  Reimer  v.  60;  Edward  Barron  Estate  Co.  v. 
Dugan,  39  Miss.  477,  77  Am.  Dec.  Woodruff  Co.,  163  Cal.  561,  126  Pac. 
687.  351,  42  L.R.A.(N.S.)  125;  Hickey  v. 

18.  Hickey  v.  Morrell,  102  N.  Y.  Morrell,  102  N.  Y.  454,  7  N.  E.  321, 
454,  7  N.  E.  321,  55  Am.  Rep.  824;  55  Am.  Rep.  824;  Olston  v.  Oregon 
GrtLj  V.  Richmond  Bicycle  Co.,  167  Water  Power,  etc.,  Co.,  52  Ore.  343, 
N.  Y.  348,  60  N.  E.  663,  82  A.  S.  R.  96  Pac.  1095,  97  Pac.  538,  20  L.R.A. 
720;  Olston  v.  Oregon  Water  Power,  (N.S.)  915. 

etc.,  R.  Co.,  52  Ore.  343,  96  Pac.  1095,  Note:  35  L.R.A.  425,  426. 

97  Pac.  538,  20  L.R.A.(N.S.)  916.  4.  8pead  v.  Tomlinaon,  73  N.  H.  46, 

19.  Olston  V.  Oregon  Water  Power,  59  Atl.  376,  68  L.R.A.  432;  Olston  v, 
etc.,  Co.,  52  Ore.  343,  96  Pac.  1095,  Oregon  Water  Power,  etc.,  Co.,  52 
97  Pac.  538,  20  L.R.A.(N.S.)  915.  Ore.  343,  96  Pac.  1095,  97  Pac.  538, 

20.  Hickey  v.  Morrell,  102  N.   Y.  20  L.R.A.(N.S.)  915. 

454,  7  N.  K  321,  55  Am.  Rep.  824.  5.  Spead  v.   Tomlinson,  73  N.  H. 

See  infra,  par.  17.  46,  59  Atl.  376,  68  LJI.A.  432. 

1.  See  infra,  par.  96.  6.  Olston  v.  Oregon  Water  Power, 

2.  Williams  v.  McFadden,  23  Pla.  etc.,  Co.,  52  Ore.  343,  96  Pac.  1095,  97 
143, 1  So.  618, 11  A.  S.  R.  345;  Homer  Pac.  538,  20  L.R.A.(N.S.)  915. 

V.  Perkins,  124  Mass.  431,  26  Am.  Rep.       7.  Spead  v.   Tomlinson,  73  N.  H. 
677 ;  Parker  v,  Monlton,  114  Mass.  99,  46,  59  Atl.  376,  68  L.R.A.  432. 
19  Am.  Rep.  315.  8.  Montgomery  Southern  Ry.  Co.  v. 

Note:  12  Eng.  Rnl.  Cas.  296,  297.    Matthews,  77  Ala.  357,  54  Am.  Rep. 
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is  unenforceable  under  the  statute  of  frauds,*^  since  in  such  case  the 
promisor  has  not,  in  a  legal  sense,  made  a  contract,  and  hence  hae 
the  right,  both  in  law  and  in  equity,  to  refuse  to  perform.^  But  there 
is  authority  for  the  relaxation  of  this  rule  in  cases  of  great  hardship, 
as  where  a  creditor  induced  his  debtor  to  confess  judgment  by  a  false 
promise  not  to  take  out  execution  thereon.*  And  it  has  been  held 
that  if  fulfilment  of  a  contract  of  third  persons  w  ith  the  plaintiff  is 
actually  prevented  by  false  and  fraudulent  representations  of  the 
defendant,  an  action  will  lie  therefor^  even  though  the  contract  was 
not  binding,  where  it  plainly  appears  that  the  contract  would  have 
been  performed  but  for  such  representations/  even  though  the  con- 
tract is  within  the  statute  of  frauds.*  Moreover,  fraud  njay  be  garbed 
in  the  strictest  forms  of  law,*  as  where  a  judgment  is  confessed  for 
An  amount  honestly  due,  but  is  given  and  received  for  a  fraudulent 
piarpose.*  The  right  of  one  who  has  been  defrauded  by  a  contract 
which  is  against  public  policy  to  recover  damages  lor  the  fraud, 
is  treated  elsewhere  in  this  article.' 

9.  Application  of  Property  Fraudulently  Acquired  to  Payment  of 
Just  Debts. — Though  fraud  cannot  be  predicated  upon  the  doing  by 
lawful  means  of  that  which  one  has  a  legal  right  to  do/  a  person 
will  not  be  permitted  to  accomplish  by  fraud  that  which  he  would 
be  justified  in  doing  by  lawful  means.  Thus,  a  creditor  will  not  be 
allowed,  by  practising  a  fraud,  to  acquire  the  title  to  the  property 
of  his  debtor,  even  with  the  purpose  of  crediting  its  value  on  a  just 
debt.*  For  example,  if  one  induces  another  to  part  with  his  goods 
by  a  promise  to  pay  cash  for  them  on  the  same  day,  showing  a  check 
to  inspire  confidence  in  his  engagement,  when,  in  fact,  he  does  not 
intend,  at  the  moment  of  making  the  representation,  to  pay  for  the 
property  in  money  at  any  time,  but  purposes,  after  getting  possession 
of  it  by  holding  out  the  hope  of  the  immediate  receipt  of  ready  cash, 
to  credit  its  value  on  a  claim  held  by  him  against  the  owner  or  one 
of  the  owners  of  it,  the  contract  is  fraudulent.*^  So,  too,  the  giving 
of  a  false  and  fraudulent  check  in  payment  of  the  purchase  price  of 

20.  Cemy  v.   Paxtou   &   GWlagher  4.  Rice  v.  Manley,  66  N.  Y.  82,  23 

Co.,  78  Neb.  134,  110  N.  W.  882,  10  Am.  Rep.  30. 

L.R.A.(N,S*)   640;  Seymour  v.  Gush-  5.  Graff  am  v.  Burgess,  117  U.  S.  180, 

way,  100  Wis.  580,  76  N.  W.  769,  69  6  S.  Ct.  686,  29  U.  S.  (L.  ed.)  855. 

A.  S.  R.  957,  6.  Bnnn  v.  Ahl,  29  Pa.  St.  387,  72 

Note :  20  Am.  Dec.  626.  Am.  Dec.  639.    See  Pbaudulbkt  Cok- 

1.  Seymour  v.  Cushway,  100  Wis.  vetanges,  post,  par.  6. 
580,  76  N.  W.  769,  69  A.  S.  R.  957.  7.  See  infra,  par.  146- 

2.  Kinl^aid  v.  Bossa,  31  S.  D.  559,  8.  See  supra,  par.  8, 

141  S.  W.  969,  Ann.  Cas.  1915D  1098.  9.  Ditton  v..Purcell,  21  N.  D.  648, 

8.  Benton  v.  Pratt,  2  Wend..  (N.  Y.)  132  N.  W.  347,  36  L.R,A.(.N-S.)  149. 

385,  20  Am.  Dec.  623  and  note;  Rice  10.  Blake  j.  Blackley,  109  N.  C«  257, 

V.  Manley,  66  N.  Y.  82,  23  Am.  Rep.  13  S.  E.  786,  26  A.  S.  R.  566. 

30.  .     .  ' 
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personal  property,  with  the  intent  that,  after  obtaining  possession 
of  the  property  by  such  means,  the  notes  of  the  seller,  barred  from 
collection  by  bankruptcy,  would,  be  offset  against  the  purchase  price 
without  the  consent  of  the  seller,  or  a  discount  from  the  purchase 
price  forced  in  settlement,  is  a  fraud  on  the  seller,  for  which  he  may 
rescind  the  saie  and  reoorver  his  property .^^ 

II.  Elbmsnts  of  AcnoNABLE  Fravd 

10.  In  General, — The  law  requires  good  faith  in  every  business 
transaction,  and  does  not  allow  one  intentionally  to  deceive  another 
by  false  representations  or  concealments,^*  and  if  he  does  so  it' will 
require  him  to  make  such  representations  good,^'  but  it  does  not 
make  one  party  to  a  contract  responsible  in  damages  for  every  un- 
authorized, erroneous,  or  false  representation  made  to  the  other,  al- 
though it  may  have  been  injurious.^*  The  ground  of  the  action  of 
deceit  is  fraud  and  damage,^*  and  when  both  concur  the  action  will 
lie.^*    Moreover,  both  must  concur  to  constitute  actionable  fraud,*' 

11.  Ditton  V.  Purcell,  21  N.  D.  648,  Rep.  30 ;  Hickey  v.  Morrell,  102  N.  Y. 
132  N.  W.  347,  36  UR.A.(N.S.)  149.  454,  7  K  E.  321,  55  Am.  Rep.  824; 

12.  Hammatt  v,  Emerson,  27  Me.  Kount£e  v.  Kennedy,  147  N.  Y.  124,  41 
308,  46  Am.  Dec.  598.  N.  E.  414,  49  A.  S.  R.  651,  29  L.R.A. 

13.  Cartwright  v.  Carpenter,  7  How.  360 ;  Knelling  y.  Roderick  Lean  Mfg. 
(Miss.)  328,  40  Am.  Dec.  66.  Co.,  183  N.  Y.  78,  75  N.  E.  1098,  111 

14.  Hammatt  v.  Emeeson,  27  Me.  A.  S.  R.  691, 5  Ann.  Gas.  124,  2  L.R.A. 
308,  46  Am.  Dec.  598.  (N.  S.)  303;  Griffin  v.  Roanoke  R.  & 

15.  Endsley  v.  Johns,  120  111.  469,  Lumber  Co.,  140  N.  C.  514,  53  S.  E. 
12  N.  E.  247,  60  Am.  Rep.  572.  307,   6   L.R.A.(N.S.)    463;   Beare   v. 

16.  Munroe  v.  Pritchett,  16  Ala.  785,  Wright,  14  N.  D.  26,  103  N.  W.  632, 
50  Am.  Dec.  203;  MeGar  v.  Wiliiama,  8  Ann.  Gas.  1057,  69  L.R.A.  409;  Bar- 
26  Ala.  469,  62  Am.  Dec.  739 ;  ^linstem  tholomew  y.  Bentley,  15  Ohio  659,  45 
V.  Marshall,  58  Ala.  153,  29  Am.  Rep.  Am.  Dee.  596 ;  Swift  v.  Rounds,  19  R. 
729 ;  Kelly  v.  McGrath,  70  Ala.  75,  45  I.  527,  35  Atl.  46,  61  A.  S.  R.  791,  33 
Am.  Rep.  75;  Marshall  v.  Baehaaan,  L.R.A.  561;  Pollock  v.  Sullivan,  53  Vt. 
35  Cal.  264,  95  Am.  Dec.  95;  Sherwood  507,  38  Am.  Rep.  702;  Childs  v.  Mer- 
V.  Salmon,  5  Day  (Conn.)  439,  5  Am.  rill,  63  Vt.  463,  22  Atl.  626, 14  L.R.A. 
Dec.  167;  Crawford  v,  Crawford,  134  264;  Pasley  v.  Freeman,  3  T.  R,  51,  1 
Ga.  114,  67  S.  E.  673,  19  Ann.  Ca3.  Rev.  Rep.  634,  12  Eng.  Rul.  Cas.  235; 
932,  28  L.R.A.(N.S.)  353;  Moody  v.  Derry  v.  Peek,  14  App.  Cas.  337,  58 
Burton,  27  Me.  427,  46  Am.  Dec.  612;  L.  J.  Ch.  864,  61  L.  T.  N.  S.  265,  38 
Lewis  V.  Corbin,  195  Mass.  620,  81  W.  R.  33, 12  Eng.  Rul.  Cas.  250.  See 
N.  E.  248, 122  A.  S.  R.  281;  Upton  v.  also  infra,  p«r.  138.  . 

Vail,  6  Johns.   (N.  Y.)   181,  5  Am*       17,  Murray  v.  Jennings,  42  Conn.  9, 

Dec.  210;  Barney  ▼.  Dewey,  13  Johns.  19  Am.  Rep. -527;  Cross  v.  Peters,  1 

(N.  Y.)  224,  7  Am.  Dee.  372  and  note;  Greenl.  (Me.)   376,  10  Am.  Dec.  78; 

Bacon  v.  BronsoA,  7  Johns.  Ch.  (N.  Try  on  v.  Whitmarsh,  1  Mete  (Mass.) 

Y.)  194,  11  Am.  Dec.  449;  Benton  v.  1^  35  Am.  Dec.  339;  Munro  v.  Gaird- 

Pratt,  2  Wend.  (N.  Y.)  386,  20  Am,  ner,  3  Brev.  (S.  C.)   31,  5  Am.  Dec. 

Dec.  623  and  note;  Culver  V.  Avery,  7  531;   Childs  v.  Merrill,  63  Vt.  463, 

Wend.  (N.  Y.)  380,  22  Am.  Dec.  586;  22  Atl.  626, 14  L.R.A.  264. 
Kioe  V.  Manley,  66  N.  Y.  82,  23  Am. 
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Statements  as  to  Matters  in  Future 

19.  General  Rule. — While  a  statement  of  a  matter  in  the  future, 
if  affirmed  as  a  fact,  may  amount  to  a  fraudulent  misrepresentation, 
it  must  amount  to  an  assertion  of  a  fact,  and  not  an  agreement  to  do 
something  in  the  future.*®  It  may  be  stated  as  the  general  rule, 
therefore,  that  statements  or  representations  as  to  future  **  or  con- 
tingent **  events,  or  as  to  expectations  and  probabilities,**  or  as  to 
what  will  be  or  is  intended  to  be  done  in  the  future,**  or  mere  expres- 
sions of  opinion  about  what  will  occur  in  the  future,**  or  as  to  results 
to  be  anticipated  in  the  future,  from  known  and  recognized  con- 
ditions,** do  not  constitute  fraud  even  though  they  turn  out  to  be 
false,  at  least  where  they  are  not  made  with  intent  to  deceive,  and 
where  the  parties  have  equal  means  of  knowledge,*'  or  the  subject  ift 
equally  open  to  the  investigation  of  both,**  and  an  examination  has 
not  been  fraudulently  prevented.**  They  are  generally  regarded  as 
mere  expressions  of  opinion,-*  or  mere  promises  op  conjectures,*  on 
which  the  other  party  has  no  right  to  rely.* 

20.  Illustrations. — To  the  class  of  representations  referred  to  in 
the  preceding  paragraph,  as  not  being  a  sufficient  basis  for  a  charge 

10.  Lawrence   v.   Gayetty,   78    Cal.    (N.S.)  490. 

126,  20  Pac.  382, 12  A.  S.  R.  29 ;  Miller  15.  Bell   v.   Southern  Home  Bldg., 

V.  Sutliff,  241  111.  521,  89  N.  E.  651,  etc.,  Ass'n:,  140  Ala.  371,  37  So.  23?, 

24  L.R.A.(N.S.)  735.  103  A;  S.  R.  41. 

Note:    10    L.R.A.(N.S.)    642.  16.  Haigh    v.    White    Way    Laun- 

11.  Boulden  v.  StilweU,  100  Md.  543,  dry  Co.,  164  la.  143,  145  N.  W.  473, 
60  Atl.  609,  1  LJIA.(N.S.)  258;  50  L.R. A. (N.S.)  1091  and  note. 
Knowlton  v.  Keenan,  146  Mass.  86,  17.  Boulden  v.  StilweU,  100  Md. 
15  N.  E.  127,  4  A.  S.  R.  282;  Bige-  543,  60  Atl.  609,  1  L.R.A.(N.S.)  258. 
low  V.  Barnes,  121  Minn.  148,  140  18.  Bell  v.  Southern  Home  Bldg.^ 
N.  W.  1032,  45  L.R.A.(N.S.)  203;  etc.,  Ass^n.,  140  Ala.  371,  37  So.  237, 
Taylor  v.   Commercial  Bank,  174  N.  103  A.  S.  R.  41. 

Y.  181,  66  N.  E.  726,  95  A.  S.  R.  19.  Williams  v.  McFadden,  23  Fla, 

564,  62  L.R.A.  783.  143, 1  So.  618,  11  A.  S.  R.  345. 

Notes :  35  L.R.A.  420, 421 ;  37  L.R.A.  Notes :  2  Am.  Dec.  78 ;  68  Am.  Dec. 

607.  655. 

12.  Boulden  v.  StilweU,  100  Md.  543,  20.  Ansley  v.  Piedmont  Bank,  113 
60  Atl.  609,  1  L.R.A.(N.S.)  258.  Ala.  467,  21  So.  59,  59  A..  S.  R.  122; 

13.  Williams  v.  MeFadden,  23  Fla.  Wight  v.  Shelby  R.  Co.,  16  B.  Mon. 
143,  1  So.  618,  11  A.  S.  R.  345;  (Ky.)  4,  63  Am.  Dec.  522;  Jackson  v, 
Bigelow  V.  Bames,  121  Minn.  148,  Stoekbridge,  29  Tex.  394,  94  Am.  Dea 
140  N.  W.  1032,  45  LJt.A.(N.S.)  203;  290. 

Williamson  v.  Holt,  147  N.  C.  515,  61  Notes:    35    L.R.A.   437;   1    L.R.A. 

S.  E.  384, 17  L.R.A.(N.S.)  240;  Rorer  (N.S.)  260. 

Iron  Co.  V.  Trout,  83  Va.  397,  2  S.  E.  1.  Bigelow  v.  Bames,  121  Minn.  148, 

713,  5  A.  S.  R.  285.  140  N.  W.  1032,  45  L.R.A.(N.S.)  203. 

Note:  4  L.R.A.  159.  2.  WiUiams  v.   McFadden,  23  Fla. 

14.  Knowlton  v.  Keenan,  146  Mass.  143,  1  So.  618,  11  A.  S,  R.  345;  Rorer 
86,  15  N.  E.  127,  4  A.  S.  R.  282;  Iron  Co.  v.  Trout,  83  Va.  397,  2  S. 
Guthrie,   etc.,   R.   Co.   v.   Rhodes,  19  E.  713,  5  A.  S.  R.  285. 

Okla.   21,   91   Pac.    1119,   21    L.R.A.       Note:  37  L.R.A.  G07. 
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of  fraud,  belong:  statements  and  representations  that  if  one  takes  a 
note  he  will  get  his  pay ;  •  that  a  series  of  law  books,  to  be  published  at 
stated  intervals,  will  be  continued  so  long  as  another  publishing  com- 
pany shall  continue  to  publish  certain  of  its  books;*  that' a  railroad 
company  .will  build  and  operate  a  certain  line  of  road;  *. opinions  as 
to  the  prospects  of  completing  an  enterprise ;  •  statements  that  a  piece 
of  work,'  such  as  a  railroad,*  will  be  completed  within  a  certain  time, 
or  as  to  the  probable  location  of  a  railroad  made  by  an  agent  who  has 
no  power  over  the  location ;  •and  representations  as  to  the  time  and  the 
amount  which  will  be  required  to  mature  building  and  loan  associa- 
tion stock.^®  Furthier  illustrations  of  the  rule  are  that  fraud  can- 
not be  based  upon  representations  concerning  the  future  value  or 
profitableness  ^*  or  prospects  ^  of  a  business,  such  as  representations  of 
future  insolvency ;  *•  nor  upon  representations  as  to  the  future  value  of 
properdy,**  or  as  to  future  prospectB  of  gain,^*  such  as  representations 
that  railroad  stofcfc  will  pay  heavy  dividends  and  will  be  the  beat  in- 
vestment that  the  parties  could  make,^*  or  predictions  as  to  how  min- 
ing cl&ims^ill  turn  out  in  the  matter  of  yield.^'  So,  too,  promissory 
representations,  looking  to  the  future,  such  as  to  what  the  vendee  can 
do  with  the  property,  how  muQh  be. can  make  on.  it,  or  how  much 
he  can  save  by  the  use  of  it,  do  not  generally  constitute  fraud.**  Other 
examples  of  this  class  of  representatives  are:  a  statement  by  one 

3.  Taylor  v.  Cpmmercial  Bank,  174  100  Md.  543,  60  Atl.  609,  1  L.R.A. 
N.  Y.  181,  66  N.  B.,726,  95  A.  S.  R.   (N.S.)  258  and  note.    .       • 
564,  62  URJl  783,  Note :  15  Am.  Rep.  384. 

4:  Bigelow  V.  Barnes,  121  Minn.  148,       12.  Younger  v.  Hoge,  211  Mo.  444, 
140  N.  W.  1032,  ^  L;R.A.(N.S.)  203.  111-8.  W.  20,  18  L.R.A.(NJS.)    94. 

6.  GcDfchjrie,  etc.^  R.  Co.  v.  Rhodes,      Notes:  l^  Am.  Rep., 384;  37  UR.A. 
19  Okla.  21,  91  Pac.  1119,  21  L.R.A.  607. 
(N.S.)  490.  13.  Boulden    v.    Stilwell,    100    Md. 

6.  Note:  1  L.R.A.(KS.)  260,  54^,  60  Atl.  609,  1  L.R.A.(N.S.)  258. 

7.  Ji^iksdn  v.  Stockbxddge,  29  Tex.      !*•  Ansley  v.  Pieiimont  Batik,  113 
394,  94  4m.  Dec.  ?90.  Ala.  467,  21  So.  59,  5&'  A.  S.  R.  122, 

Kote:lLJlA.i;N.S.r260.  .    ,™^  ^^°^„/;^?^?^'  i^2  la.  W^^ 

8.  MontgoAvery  Southern  Ry.  Co.  v.  ^^?Av^  ^\^^  4'  I'  ^r^^^'r. 

Matthews,  77  Ala.  357,  57  Am.  Rep.  ^^'  ^^^^?^  iP^afX^  ^%il' 

60;  Parker  v.  Thomas    19  Ind;  2ll,  ^^T'f '  ^^/o^w-n-^^^ 

81  Am.  Dec,  385;  JacksoA  v.  Stock-  l%Yc\?ikl^''^^^^ 
feridget  29  fex,  394,.  94  Am,  Dec.  290.  \^^:  ^J^^'  ^^  ®-  ^'  ^^^^  ^^  ^'^'^' 

9.  Montgomery  Southern  Ry.  Co.  v.       ^^ '  Parker  v   Thomas   19  Ind   213 
Matthews,  77  Ala.  367,  54  Am.  Rep.  ^  j^^  jy^^  335         ^    '  '        ' 
60;  Wight  V    Shelby  B- Co.,  16  fi.      17/Burwiish  v.  Ballon,  230  111.  34, 
^^-  ^^^"'.   '^  A^.  Dec.  522.         82  N.  E.  355,  15  L.R.A.(KS.)   409. 

Note:  68  Api,  Dec.  655._  .  ig.  National  Gash  Register  Co.  v. 

10.  Bell  v..  Southern  Home  Bldg.,  To^naend,  137  N.  C.  652,  50  S.  B. 
.€*c*,  AfiS'n.,  140  Ala..371,  37  So.  237,  306,  70  L.R.A.  349;  Williamson  v. 
103  A.  S.  R.  41.       ,  s  Holt,  147  N.  C.  515,  61  S.  B,.384,  17 

11.  Jenkins  v.  Long,  19. Ind.  28,  81  L.R.A.(N.S.)  240. 

Am.   Dec.   374;   Boulden   v,    StilweU,       Note:  35  L.R.A.  420,  42L  437,  438. 
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attempting  to  sell  a  cash  register,  that  its  use  would  save  the  expense 
of  a  bookkeeper,  and  one  half  of  one  clerk's  time ;  ^*  representations 
as  to  what  can  be  made  out  of  a  mine ;  *^  a  statement  that,  with  some 
repairs,  a  pjant  will  turn  out  a  certain  amount  per  day.*  On  the 
other  hand  it  has  been  held  that  an  action  for  deceit  will  lie  where 
an  agent  making  a  public  sale  of  land  vnder  a  mortgage  falsely  repre- 
sents that  possession  will  be  given  immediately,  provided  there  is  a 
fraudulent  intent  and  resulting  damage.^  And  unwarranted  forecasts 
.may  be  considered  in  connection  with  misrepresentations  of  existing 
facts  as  tending  to  show  fraud.^  It  has  been  held  that  false  representa- 
tions as  to.  future  events  will  vitiate  a  contract,  where  those  events 
depend  upon  the  acts  of  the  party  making  the  repiesenjtations  and 
form  the  inducement  for  the  contract,  as,  for  examplei  false  repre- 
sentations as  to  the  time  when  a  railroad  will  bje  completed,  and  as  to 
its  prbbable  cost,*  or  that  it  will  be  located  at  a  particular.. place,* 
Fraudulent  representations  made  by.  a  stockholder  in  a  ooxporation  as 
to  its  future  action  by  which  a  person  is  induced  to  subscribe  to  its 
stock  cannot  give  such  person  a  right  to  control  that  stockholder's 
vote  for  the  purpose  of  determining  the  future  action  of  the  com- 
pany,* 

PtowAscb  and  Assertions  of  Intention 

21.  General  Rule. — Since  a  fraud  must  relate  to  facts  then  existing 
or  which  have  previously  existed,'  the  general  rule  is  that  fraud  can- 
not be  predicated  upon  statements  promissory  in  their  nature  and 
relating  to  future  actions,^  nor  upon  the  mere  failure  to  perform  a 

19.  National  Cash  Register  Co..  ▼.  7.  See  sapra^.  par.  .14«   ,              • 
Townsend,  137  N.  C.  652,  $0  S.:  E.  B.  Adams  v.  Schiffef,  11  Colo..  15, 
306,  70  L.B.A.  349.  17  Pac.  21,  7  A.  S.  R.  202;  Mfller  y. 

20.  Kendrick  v.  Byns,  225  Mo.  150,  Sutliff,  241  lU.  52J,  89  N.  E.  651,  24 
123  S.  W.  937,  135  A.  S.  R.  585.  L.RJ^.(N.S.)  735  and  note;  Bennett 
,  !•  Williamson  v.  Holt,  147  N.  -  C.  v.  Mclntire,  121  Ind.  231,  23  N-.  E.  78, 
315,  61  S.  E.  384,  17  L.R.A.(N.S.)  8  L.R.A.  736-,  Knowlton  v.  Keenan, 
240.  146  Mass.  86,  17  N.  E.  127,  4  A.  S. 
.  2.  Lamm  v.  Port  Deposit  Home-  R.  282;  Dawe  v.  Morris,  149  Mass. 
stead  Ass'n,  49  Md.  233,  33  Am.  Rep.  188,  21  N.  E.  313,  14  A.  S;  R.  404, 
246.  4  L.R.A.  158 ;  Bietfelow  v.  Banies,  121 

3.  Davis  V.  LeuisvUle  Trust  Co.;  181  Minn.  148,  140  N.  W.  1032,  45  IaR-A. 
Fed.  10,  104  C.  C.  A.  24,  30  L.R.A.  (N.S.)  203;  Crane  v.  ConMinj  1  N.  J. 
(N.S.)  1011.  Eq.  346,  22  Am.  Dec.  519;  Arnold  v. 

4.  Henderson  v.  San  Antonio,  etc.,  Hagerman,  45  N.  J.  Eq.'186, 17  Atl.  93, 
R.  Co.,  17  Tex.  560,  67  Am.  Dec.  14  A.  S.  R.  712;  Adams  v.  Gillig,  199 
675.  N.  Y.  314,  92  N.  B.  670,  20  Anii.  OAs. 

5;  Note:  4  L.R.A.  159.  910,  32  L.R.A.(N.S.)   127.   ' 

6.  Converse  v.  Hood,  149  Mass.  47l,  Notes:  85  A.  S.  R.  388;  10  L^.A. 
21  N.  E.  878,  4  L.R.A.  521.  (N.S.)  641  et  seq. 
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promise,*  or  an  agreement  to  do  something  at  a  future  time,**  or  to 
make  good  subsequent  conditions  which  have  been  assured.*?  Nor,  it 
is  held,  is  such  nonperformance  alone  even  evidence  of  fraud.** 
Reasons  given  for  this  rule  are  that  a  mere  promise  to  perform  an 
act  in  the  future  is  not,  in  a  legal  sense,  a  representation,*'  and  a 
failure  to  perform  it  does  not  change  its  character.**  Moreover, 
a  representation  that  something  will  be  done  in  the  future,**  or  a 
promise  to  do  it,**  from  its  nature  cannot  be  true  or  false  at  the  time 
when  it  is  made.  The  failure  to  make  it  good  is  merely  a  breach  of 
contract,*'  which  must  be  enforced  by  an  action  on  the  contract,  if 
at  all.**    And  as  in  the  case  of  promises,  it  is  generally  held  that  mere 

9.  Sawyer  ▼.  Prickett,  19  Wall.  146,  3  Wyo.  513,  27  Pac  900,  31  Pac.  407, 

22  U.  S.  (L.  ed.)  105;  Nelson  v.  Shelby  31  A.  S.  R.  122. 

Mfg.,  etc.,  Co.,  96  Ala.  515,  11  So.  Notes:  90  Am.  Dec.  277;  18  A.  S. 

695,  38  A.  S.  R.  116;  Ansley  v.  Pied-  R.  658. 

mont  Bank,  113  Ala.  467,  21  So.  59,  10.  Knowlton  ▼.  Keenan,  146  Mass. 

59  A.  S.  R.  122;  Brison  v.  Brison,  75  86,  15  N.  E.  127,  4  A.  S.,R.  282. 

Cal.  525,  17  Pac.   689,  7  A.   S.  R.  11.  Field  v.  Siegel,  99  Wis.  605,  75 

189;  Lawrence  v.  Gayetty,  78  Cal.  126,  N.  W.  397,  47  L.R.A.  433. 

20  Pac.  382,  12  A.  S.  R.  29;  Feeney  12.  Adams  v.  Schiffer,  11  Colo.  52, 

V.  Howard,  79  Cal.  525,  21  Pac.  984,  17  Pac.  21,  7  A.  S.  R.  202;  Swift  v. 

12  A.  S.  R.  162,  4  L.R.A.  826;  Rhein-  Rounds,  19  R.  I.  527,  35  Atl.  45,  61  A. 

gans  V.  Smith,  161  Cal.  362,  119  Pac.  S.  R.  791,  33  L.R.A.  561;  Metcalf  v. 

494,  Ann.  Cas.  1913B  1140;  Adams  v.  Hart,  3  Wyo.  513,  27  Pac.  900,  31 

Schiffer,  11  Colo.  15,  17  Pac.  21,  7  A.  Pac.  407,  31  A.  S.  R.  122. 

S.  R.  202;  Sallies  v.  Johnson,  85  Conn.  13.  Ansley  v.  Piedmont  Bank,  113 

77,  81  Aa.  974,  Ann.  Cas.  1913 A  .386  Ala.  467,  21  So.  59,  59  A.  S.  R.  122; 

and  note;  People  v.  Healy,  128  111.  9,  Lawrence  v.  Gayetty,  78  Cal.  126,  20 

20  N.  E.  692,  15  A.  S.  R.  90;  Miller  Pac.  382,  12  A.  S.  R.  29;  Russ  Lum- 

V.  Sutliff,  241  m.  521,  89  N.  E.  651,  ber,  etc.,  Co.  v.  Muscupiabe  Land,  etc., 

24  L.R. A. (N.S.)  735  and  note;  Russell  Co.,  120  Cal.  521,  52  Pac.  995,  65 

V.  Robbins,  247  111.  510,  93  N.  E.  324,  A.  S.  R.  186 ;  Dawe  v.  Morris,  149 

139  A.  S.  R.  342 ;  Bigdow  V.  Barnes,  Mass.  188r  21  N.  E.  313,  14  A«  6.  R. 

121  Minn.  148,  140  N.  W.  1032,  45  404,  4  L.RA.  158. 

Ii.RJL.(NJ5.)  203;  Cemey  v.  Paxton,  Note:  18  A.  S.  R.  558. 

etc,  Co.,  78  Neb.  134,  110  N.  W.  882,  14.  Lawrence   v.   Gayetty,  78    Cal. 

10  L.R.A.(N.S.)   640  and  note;  Ar-  126,  20  Pac.  382,  12  A.  S.  R.  29; 

nold  y.  Hagerman,  46  N.  J.  Eq.  186,  Russ  Lumber,  etc.,  Co.  v.  Muscupiabe 

17  Atl.  93,  14  A.  S.  R.  712;  Guthrie,  Land,  etc.,  Co.,  120  Cal.  521,  52  Pac 

etc.,  R.  Co.  V.  Rhodes,  19  Okla.  21,  91  995,  65  A.  8.  R.  186. 

Pac.  1119,21  L.R. A.  (N.S.)  490;  Blacks  15.  Knowlton  v.  Keenan,  146  Mass. 

burn  V.  Morrison,  29  OWa.  510,  118  86,  15  N.  E.  127,  4  A.  S.  R.  282. 

Pac.  402,  Ann.  Cas.  1913A  523;  Swift  16.  Sallies  v.  Johnson,  85  Conn.  77, 

V.  Rounds,  19  R.  L  527,  35  Atl.  45,  81  Atl.  974,  Ann.  Cas.  1913A  386. 

61  A.  S.  R.  791,  33  L.RJL.  561;  Chi-  17.  Lawrence   v.   Gayetty,   78   Cal. 

eago,  etc,  R.  Co.  ▼.  Titterington,  84  126,  20  Pac  382,  12  A.   S.  R.  29; 

Tex.  218,  19  S.  W.  472,  31  A.  S.  R.  Knowlton  v.  Keenan,  146  Mass.  86, 

39;  Field  v.  Siegel,  99  Wis.  605^  75  15  N.  E.  127,  4  A.  S.  R.  282;  Dawe  v. 

N.  W.  397,  47  L.R.A.  433;  J.  H.  Clark  Morris,  149  Mass.  188,  21  N.  E.  313, 

Co.  V.  Rice,  127  Wi^.  451,  106  N,  W.  14  A.  S.  R.  404,  4  L.RJI.  158. 

231,  7  Ann.  Cas.  505;  Metcalf  v.  Hart,  18.  Knowlton  ▼.  Keenan,  146  Mass. 
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assertions  of  intention,**  or  declarations  of  future  purpose,**  do  not 
amount  to  fraud.  Some  courts,  however,  draw  a  distinction  between 
cases  where  the  representation  of  ^n  intention  is  in  fact  a  mere  promise 
collateral  to  the  contract  and  where  it  amounts  to  an  affirmation  of 
a  present  state  of  mind,  and  hold  that  a  representation  of  an  intention 
as  existing  may,  if  false,  avoid  a  contract  induced  thereby,  on  the 
ground  that  the  state  of  a  man's  mind  is  a  fact,  and  hence  thai  a 
misstatement  as  to  it  is  a  misstatement  of  fact.*  At  all  events,  state- 
ments relating  to  a  party's  intention  are  under  some  circumstances 
held  to  be  statements  as  to  material  existing  facts.* 

22.  niustrations  and  Applications  of  Rule. — ^Pursuant  to  the  fore- 
going rule  stated,  it  has  been  held  that  fraud  cannot  be  predicated 
on  a  promise  to  make  a  loan ;  •  nor  on  a  statement  by  the  vendor  of 
realty  that  the  yendee  will  not  have  to  use  any  money,  but  that  his 
obligation  will  only  be  to  resell  the  lots  and  turn  the  proceeds  over  to 
the  vendor  until  payment  is  made ;  ^  nor  on  assertions  and  promises  in 
regard  to  improvements  to  be  made  in  a  city  in  which  lots  are  sold ;  * 
nor  on  a  representation  by  the  vendee  of  underlying  minerals  that  he 
will  locate  manufacturing  plants  on  or  near  the  property  and  secure 
railroad  communication  therewith ;  ^  nor  on  a  statement  that  one  will 
thereafter  sell  goods  at  a  particular  price  or  time,  will  pay  money  or 
will  do  any  similar  thing. ^  An  assertion  that  one  will  be  indicted  for 
crime  and  sent  to  the  penitentiary  unless  a  particular  thing  is  done, 
does  hot  amount  to  fraud ;  ^  nor  does  a  declaration  that  one  is  going 
to  get  out  of  a  company  and  that  the  person  to  whom  the  representa- 
tion is  made  will  be  voted  out.®  On  the  other  hand,  it  has  been  held 
that  statements  that  the  earnings  of  a  business  are  at  the  rate  of  a 
certain  sum  per  yeai',  or  that  one  has  a  certain  number  of  regular 

86,  15  N.  E.  127,  4  A.  S.  R.  282;  492,  85  Atl.  244,  Ann.  Cas.  1914B  859. 

Dawe  v.  Morris,  149  Mass.  188,  21  2.  Adams  v.  GUlig,  199  N.  Y.  314, 

N.  E.  313,  14  A.  S.  R.  404,  4  L.R.A.  92  N.  E.  670,  20  Ann.  Gas.  910,  32 

158;  Adams  v.  OiUig,  199  N.  Y.  314,  L.R.A.(N.S.)    127. 

92  N.  E.  670,  20  Ann.  Gas.  910,  32  3.  Kiser  v.  Richardson,  91  Kan.  812, 

L.R.A.(N*S.)  127.  139  Pac.  373,  Ann.  Gas*  1915D  539. 

19.  Lawrence  v.  Gayetty,  78  Gal.  4.  State  Bank  v.  Brown,  142  la. 
126,  20  Pac.  382,  12  A.  S.  R.  29;  190, 119  N.  W.  81, 134  A.  S.  R.  412. 
People  v.  Healy,  128  111,  9,  20  N.  E.  6.  Ansley  v.  Piedmont  Bank,  113 
692,  15  A.  S.  R.  90;  Miller  v.  Sutliff,  Ala.  467,  21  So.  59,  5d  A.  S.  R.  122. 
241  lU.  521,  89  N.  E.  651,  24  L.R.A.  6.  Miller  v.  Sutliff,  241  DL  521,  89 
(N.S.)  735  and  note;  Bennett  v.  Mc-  N.  E.  651,  24  L.R.A.(N.S.)  735. 
Inth-e,  121  Ind.  231,  23  N.  E.  78,  6  7.  Dawe  v.  Morris,  149  Mass.  188, 
L.R.A.  736;  Bigelow  v.  Barnes,  121  21  N.  E.  313,  14  A.  S.  R.  404,  4 
Minn.  148,  140  N.  W.  1032,  45  L.R.A.  L.R;A.  158. 

(N.S.)  203;  Fulton  v.  Hood,  34  Pa.  8.  Pulton  v.  Hood,  34  Pa.  St.  365, 

St.  365,  75  Am.  Dec.  664.  75  Am.  Dec.  664. 

20.  Boulden    v.    Stilwell,    100   Md.  9.  Boulden  v.  Stilwell,  100  Md.  543, 
543,  60  Atl.  609,  1  L.R.A.(N.S.)  258.  60  Atl.  609,  1  L.R.A.(N.S.)  258. 

1.  Roberts  v.   James,  83  N.   J.   L. 
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customers  who  pay  him  a  certain  sum  per  month,**  or  that  a  par- 
ticular company  is  entirely  out  of  business,**  are  not  promissory  in 
character,  within  the  meaning  of  the  rule.  It  has  also  been  held  that 
a  representation  that  one  is  about  to  abandon  a  particular  business 
signifies  present  and  not  future  action.  The  words  "about  to  abandon" 
are  synonymous  with  "intends  now  to  abandon,"  and  hence  may  form 
the  subject  of  an  actionable  misrepresentation.** 

23.  Exceptions  to  and  Modifications  of  Rule. — ^Fraud  may  be  pred- 
icated on  the  nonperformance  of  a  promise  in  certain  cases  where  the 
promise  is  the  device  to  accomplish  the  fraud,*'  or  where  a  relation  of 
trust  and  confidence  exists  between  the  parties.**  So,  if  through  in- 
ducements held  out  by  one  person,  even  by  means  of  a  promise  alone, 
another  is  influenced  to  change  his  position  so  that  he  cannot  be 
placed  in  statu  quo,  and  will  be  seriously  damaged  unless  the  promise 
is  fulfilled,  then  the  refusal  to  perform  is  fraud.  There  is  even  author- 
ity to  the  effect  that  false  representations  as  to  future  events  will  con- 
stitute fraud,  where  those  events  depend  upon  the  acts  of  the  party 
making  the  representations  and  form  the  inducement  whereby  the 
other  party  is  led  into  the  transaction.**  And  if  the  promise  is  accom- 
panied with  statements  of  existing  facts  which  show  the  ability  of  the 
promisor  to  perform  his  promise,  and  without  which  the  promise 
would  not  be  accepted  or  acted  upon,  such  statements  are  denominated 
representations,  and  if  falsely  made  are  grounds  of  avoiding  the  con- 
tract, though  the  thing  promised  to  be  done  lies  wholly  in  the  future.** 
So  also,  where  the  breach  of  the  promise  amounts  to  the  falsification 
of  a  representation  of  a  continuous  nature,  as  where  a  physician 
promised  not  to  attend  a  smallpox  case  while  treating  a  certain 
patient,  but  nevertheless  did  so  and  communicated  the  disease  to  the 
patient.*^  There  is  some  conflict  as  to  the  effect  of  the  statute  of 
frauds  in  this  connection.*' 

24.  Illustrations  of  Exceptions. — ^Fraudulently  procuring  a  person 
to  sign  a  negotiable  note  as  co-principal  when  intending  to  be  a  surety 
only,  upon  the  express  understanding  that  no  liability  shall  be  in* 

10.  Boles  V.  Merrill,  173  Mass.  491,   900,  31  Pac.  407,  31  A-  S.  R.  122. 

63  N.  E.  894,  73  A.  S.  R.  308.  14.  Rheingans   v.   Smith,   161   Cal. 

11.  Simon  v.  Goodyear  Metallic  362,  119  Pac.  494,  Ann.  Cas.  1913B 
Rubber  Shoe  Co.,  105  Fed.  573,  44  1140. 

C.  C.  A.  612,  52  LJi.A.  745.  15.  Headeraon  ▼.  San  Antonio,  etc., 

12.  Salhes  v.  Johnson,  85  Conn.  77,  R.  Co.,  17  Tex.  560,  67  Am.  Dec. 
81  Atl.  974,  Ann.  Cas.  1913A  386.  675. 

13.  Adams  v.  Schiffer,  11  Colo.  15,  16.  Russ  Lumber,  etc.,  Co.  v.  Mu8« 
17  Pac.  21,  7  A.  S.  R.  202 ;  Sweet  cupiabe  Land,  etc.,  Co.,  120  Cal.  521, 
▼.  Kimball,  166  Mass.  332,  44  N.  E.  52  Pac.  995,  65  A.  S.  R.  186. 

243,  55  A.  S.  R.  406;  Cemy  v.  Pax-      17.  Piper  v.  Menifee,  12  B.  Mon. 
ton,  etc.,  Co.,  78  Neb.  134,  110  N.  W.    (Ky.)  465,  54  Am.  Dec.  547. 
882,  10  L.R.A.(N.S.)   640  and  note;       18.  See  supra,  par.  8. 
Metcalf  V.  Hart,  '3  Wyo.  513,  27  Pac. 
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curred,  and  thereafter  transferring  the  note  to  an  innocent  purchaser 
before  maturity,  so  that  such  signer  is  compelled  to  pay  it,  constitutes 
actionable  fraud.*'  And  it  is  competent  for  the  defendant,  in  support 
of  his  defense  of  fraud  to  an  action  on  a  promissory  note,  to  show  that 
the  note  was  given  to  the  plaintiff  in  consideration  that  he  would  sur- 
render certain  accepted  drafts  of  the  defendant  in  plaintiff's  favor, 
and  that  after  receiving  the  note,  plaintiff  refused  to  deliver  up  the 
drafts  until  a  partial  payment  had  been  made  thereon,  the  acceptances 
erased,  and  a  receipt  in  full  had  been  given  to  the  acceptor.*^  It  is 
also  a  fraud  to  secure  the  execution  of  a  contract  by  representations 
as  to  the  manner  in  which  payment  shall  be  made,  differing  in  impor- 
tant particulars  from  those  contained  in  the  written  contract,  and, 
after  the  contract  has  been  signed,  attempt  to  compel  literal  com- 
pliance with  its  terms,  regardless  of  the  contemporaneous  agreement 
without  which  it  would  not  have  been  signed.*  And  it  has  been  held 
that  a  contract  which  promises  to  each  of  several  investors  what  can- 
not be  performed  as  to  all,  and  which  makes  absolute  promises  of  pay- 
ment when  their  performance  and  the  ability  to  perform  them  de- 
pends upon  contingencies  which  the  promisor  can  neither  perform  nor 
foretell,  is  fraudulent  upon  its  face,  and  that  money  paid  thereon  by 
the  promisee  may  be  recovered.*  So,  where  persons  are  induced  to 
settle  upon  land  and  make  improvements  thereon  by  a  promise  oa 
the  part  of  one  who  has  entered  it  under  the  federal  land  laws,  that 
upon  acquiring  title  he  will  sell  and  convey  to  each  resident  who  shall 
have  made  improvements  on  the  land  that  portion  occupied  by  such 
improvements,  at  a  nominal  or  small  price,  a  refusal  to  carry  out  such 
promise  and  an  attempt  to  revoke  their  license  to  occupy  the  land  and 
to  oust  them,  are  fraud.*  One  who  holds  out  inducements  to  another,, 
whose  estate  is  largely  encumbered,  that  he  will  furnish  means  for 
him  to  redeem,  and  thereby  prevents  him  from  looking  elsewhere,, 
and  in  the  mean  time  purchases  such  encumbrances  himself  and  cute 
off  the  redemption,  is  guilty  of  fraud,  and  will  not  be  allowed  to 
enforce  his  advantage.*  So,  too,  a  purchaser  at  a  tax  sale  to  whom 
the  owner  tenders  the  proper  amount  for  an  assignment  of  the  cer- 
tificate of  sale,  and  who  orally  agrees  to  make  such  assignment  to  the 
owner  within  a  few  days  and  receive  the  money,  but  in  fact  obtaina 
a  tax  deed  after  the  owner,  relying  upon  this  promise,  has  allowed  the 
time  for  redemption  to  expire,  and  refuses,  upon  tender  of  the  amount 
of  his  bid,  with  interest  and  charges,  to  convey  to  the  owner,  is  guilty 

19.  Jones  v.  Crawford,  107  Ga.  318,       2.  Fidelity  Funding  Co.  v.  Vaughn, 
33  S.  E.  51,  45  L.R.A.  105.  18  Okla.  13,  90  Pac.  34,  10  L.R.A. 

20.  Shepard  v.  Hawley,  1  Conn.  367,    (N.S.)  1123. 

6  Am.  Dec.  244.  3.  Metcalf  v.  Hart,  3  Wyo.  513,  31 

1.  Clinch  Valley  Coal,  etc.,  Co.  v.   Pac.  407,  31  A.  S.  R.  122. 
Willing,  180  Pa.  St.  165,  36  Atl.  737,       4.  Note :  87  Am.  Dec.  740. 
67  A.  S.  R.  626. 
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of  a  fraud  upon  the  owner,  cannot  avail  himself  of  the  statute  of  frauds 
as  a  defense,  and  will  be  compelled  by  equity  to  convey  to  the  owner.* 

25.  Representations  as  to  Intended  Improvements. — False  repre- 
sentations by  a  vendor  of  land  of  his  intention  to  make  improvements 
which  will  benefit  the  property  sold  are  ground  for  rescinding  the 
contract  of  sale,*  and  a  good  defense  to  a  suit  for  its  specific  per- 
formance,^ as,  for  example,  a  false  representation  that  he  intends  to 
build  a  railway  station  and  cement  walks.®  To  have  that  effect,  how- 
ever, it  is  generally  held  that  the  vendor  must  have  had  no, such 
intention  at  the  time  the  statement  was  made,  there  being  no  right  to 
rescind  if  the  statement  was  made  in  good  faith,  even  though  such 
intention  is  not  carried  out.*  On  the  other  hand,  it  has  been  held  that 
one  who  is  induced  to  buy  lots  in  a  proposed  town  by  the  representa- 
tions of  the  proprietors  that  a  dock  will  be  constructed  near  the  prem- 
ises, and  that  the  town  will  be  laid  out  and  built  up,  and  the  streets 
opened  and  improved,  will  be  relieved  in  equity  from  the  payment 
of  the  residue  of  the  purchase  money,  where  the  proprietors  abandon 
the  intention  of  making  the  promised  improvements,  and  the  town 
never  comes  into  existence,  so  that  the  value  of  the  lots  is  depreciated 
to  one  sixteenth  of  the  purchase  price,  one  fourth  of  which  has  already 
been  paid,  though  it  is  not  alleged  that  there  was  an  intention  not  to 
perform  when  the  sale  was  made.^*  Representations  that  a  certain 
number  of  houses  have  been  contracted  for  in  a  proposed  town,  in 
which  land  is  sold,  and  that  the  vendor  is  back  of  the  enterprise,  are 
representations  that  such  are  the  existing  facta,  and  are  not  promissory 
in  character.^^  It  has  been  held  that  false  representations  to  a  pur- 
chaser of  property  that  a  large  sum,  specifying  the  amount,  is  to  be 
invested  in  a  manufacturing  enterprise  in  the  village  where  the  prop- 
erty is  located,  are  ground  for  rescinding  the  sale.^* 

26.  Statements  as  to  Intended  Use  of  Property. — Some  courts  hold 
that  statements  by  a  purchaser  of  land  as  to  the  use  he  intends  to  make 
of  it  are  statements  of  existing  facts  and  not  mere  promises  of  what 
will  be  done  in  the  future,  and  if  false  and  known  to  be  false  by  the 
purchaser  will  warrant  the  vendor  in  rescinding  the  contract  of  sale 
if  relied  on  by  him  to  his  damage;  as,  for  example,  a  statement  that 
he  intends  to  erect  dwellings  on  the  property  when  in  fact  he  intends 

5.  Laig  ▼.   McKee,  13  Mich.   124,  9.  Note:  Ann.  Cas.  1914B  862  et 
87  Am.  Dec.  738  and  note.  seq. 

6.  Roberts  v.  James,  83  N.  J.  L.  10.  Rogers    v.    Salmon,    8    Paige 
492,  85   Atl.   244,  Ann.   Cas.   1914B  (N.  Y.)  559,  35  Am.  Dec.  725. 

859  and  note.  11.  Roberts  v.  James,  83  N.  J.  L. 

7.  Roberts  v.  James,  83  N.  J.  L.   492,  85  Atl.  244,  Ann.   Cas.  1914B 
492,  85  Atl.  244,  Ann.  Cas.  1914B  859   859. 

and  note.  12.  Wilson  v.  Carpenter,  91  Va.  183^ 

8.  Roberts  v.  James,  83  N.  J.  L.   21  S.  E.  243,  50  A.  S.  R.  824. 
492,  85   Atl.   244,   Ann.   Cas.   1914B 

859. 
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to  erect  a  garage.  They  say  that  the  fact  that  his  intention  is  subject 
to  change  in  good  faith  at  any  time  renders  it  of  uncertain  value  but 
does  not  deprive  it  of  all  value,  and  hence  that  the  effect  of  his  false 
statement  as  to  his  intention  cannot  be  cast  aside  as  immaterial  simply 
because  it  was  possible  for  him  in  good  faith  to  have  changed  his 
mind  or  to  have  sold  the  property  to  another  who  might  have  a  dif- 
ferent purpose  relating  thereto.^*  There  is  authority,  however,  to  the 
effect  that  such  representations  do  not  constitute  fraud.** 

27.  Promise  to  Hold  Title  for  Benefit  of  Another. — One  who  obtains 
title  to  the  property  of  another  under  a  parol  promise  to  reconvey 
it  to  him  and  who  subsequently  refuses  to  perform,  will  be  regarded 
in  equity  as  holding  the  property  as  trustee  for  his  benefit  and  will 
be  compelled  to  reconvey,  especially  where  there  is  a  confidential 
relation  between  the  parties.**  Thus,  if  by  means  of  a  parol  promise 
to  reconvey  a  party  obtains  an  absolute  deed  without  consideration 
from  one  to  whom  he  stands  in  a  fiduciary  relation,  the  violation  of 
the  promise  is  constructive  fraud,  although  at  the  time  of  the  promise 
there  was  no  intention  not  to  perform.**  In  such  a  case,  however, 
it  is  essential  to  the  operation  of  the  principle,  that  there  be  a  fiduciary 
relation,  such  being  one  of  the  facts  constituting  the  fraud.*'  Where 
one  having  any  interest  in  realty  is  induced  to  confide  in  the  verbal 
promise  of  another  that  he  will  purchase  for  the  benefit  of  the  former 
at  a  sheriff^s  sale,  and  in  pursuance  of  this  allows  him  to  become  the 
holder  of  the  legal  title,  a  subsequent  denial  by  the  latter  of  the  con- 
fidence is  such  Or  fraud  as  will  convert  the  purchaser  into  a  trustee 
ex  maleficio.  If  it  is  a  part  of  the  agreement  that  the  trust  shall  be 
declared  in  writing,  or  it  is  shown  that  the  trust  was  not  inserted  in 
the  deed  under  a  stipulation  to  that  effect  in  consequence  of  the  verbal 
promise  to  perform  it,  a  fraudulent  intent  at  the  time  of  the  agree- 
ment not  to  perform  it  need  not  be  shown  in  order  to  establish  the 
trust  The  fraud  consists  in  the  fraudulent  use  of  the  instrument.*® 
Similarly,  one  who  procures  a  devise  to  himself  and  promises  to  hold 
the  property  in  trust  for  a  third  person,  which  promise  he  afterwards 
fails  or  refuses  to  perform,  is  guilty  of  fraud  and  will  be  held  to  be  a 
trustee  ex  maleficio.*^    It  has  also  been  held  that  if  the  purchaser  of 

18.  Adams  v.  Gillig,  199  N.  Y.  314,  17  Pac.  689,  7  A.  S.  R.  189;  Feeuey 

92  N.  E.  670,  20  Ann.  Cas.  910  and  v.  Howard,  79  Cal.  525,  21  Pac.  984, 

note,  32  L.R.A.(N.S.)  127  and  note.  12  A.  S.  R.  162, 4  LJI.A.  826. 

14.  Stackpole  v.  Hancock,  40  Fla.       17.  Feeney  v.  Howard,  79  Cal.  525, 
362,  24  So.  914,  45  L.R.A.  814.  21  Pac.  984, 12  A.  S.  R.  162, 4  L.R A. 

Notes:    32   L.RA.(N.S.)    128 j    20  826. 

Ann.  Cas.  914,  915.  18.  Wolford  v.  Herrington,  74  Pa. 

15.  Catalan!  v.  Catalani,  124  Ind.  St.  311,  15  Am.  Rep.  548,  overruled 
54,  24  N.  E.  375,  19  A.   S.  R.  73;  on  another  point  on  a  later  appeal  in 
Wood  V.  Rabe,  96  N.  Y.  414,  48  Am.  86  Pa.  St.  39,  5  W.  N.  C.  260. 
Bep.  640.  19.  Hoge  v.  Hoge,  1  Watts  (Pa.) 

16.  Brison  v.  Brison,  75  Cal.  525,  163,  26  Am.  Dec.  52. 
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property  at  a  sherifip's  sale  represents  that  he  is  acting  under  an  agree- 
ment with  a  judgment  debtor,  and  for  the  latter's  benefit,  when  in 
fact  there  was  no  agreement^  the  advantages  thus  obtained  will  be 
taken  from  him,  on  the  ground  of  fraud.^®  These  questions  relate 
more  properly  to  the  subject  of  trusts  and  the  statute  of  frauds,  and 
are  more  fully  treated  in  separate  articles  in  this  work.^ 

28.  Promise  with  Intent  Not  to  Perfarm — ^Majority  Rule. — ^It  is 
very  generally  held  that  fraud  may  be  predicated  of  a  promise  accom^ 
panied  by  a  present  intention  not  to  perform  it  *  and  made  for  the 
purpose  of  deceiving  the  promisee  and  inducing  him  to  act  where 
otherwise  he  would  not  have  done  so,*  and  by  virtue  of  which  the 
promisor  has  procured  either  real  or  personal  property  from  the 
person  to  whom  the  promise  is  made.^  This  rule  has  been  held 
to  apply  to  a  promise  made  for  the  purpose  of  inducing  a  debtor 
to  come  within  the  state,  to  be  there  arrested,  followed  by  his  com* 
ing  within  the  state  in  reliance  upon  such  promises  and  by  his  subse* 
quent  arrest;*  to  a  promise  by  a  creditor  that  he  will  not  permit 
a  sale  of  mortgaged  property  for  less  than  a  certain  sum,  made  for 
the  purpose  of  inducing  the  execution  of  a  mortgage  by  his  debtor  to 
secure  the  indebtedness ;  •  and  to  a  promise  by  a  railway  company  to 
locate  and  maintain  a  depot  on  land  granted,  made  for  the  purpose 
of  securing  an  absolute  conveyance  of  such  land.'     So,  too,  it  has 

20.  Kinard  v.  Hiers,  3  Rich.   Eq.  N.  C.  578,  60  S.  E.  507, 125  A.  S.  R. 

(S.  C.)  423,  55  Am.  Dec.  643.  523,   16   LJl.A.(N.S.)    1121;    Black- 

1.  See  Statute  op  Frauds;  Trusts,  burn  v.  Morrison,  29  Okla.  510,  118 

2.  Manning  v.  Pipper,  86  Ala.  357,  5  Pac.  402,  Ann.  Cas.  1913A  523 ;  Wol- 
So.  572,  11  A.  S.  R.  46;  Ansley  v.  ford  v.  Herrington,  74  Pa.  St.  311, 
Piedmont  Bank,  113  Ala.  467,  21  So.  15  Am.  Rep.  548,  overruled  on  another 
59,  59  A.  8.  R.  122;  Brison  v.  Brison,  point  on  a  later  appeal  in  86  Pa.  St. 
75  Cal.  525,  17  Pac.  689,  7  A.  S.  R.  39,  5  W.  N.  C.  260;  Swift  v.  Rounds, 
189 ;  Lawrence  v.  Gayetty,  78  Cal.  126,  19  R.  I.  527,  35  Atl.  45,  61  A.  S.  R. 
20  Pac.  382,  12  A.  S.  R.  29;  Russ  791,  33  L.R.A.  561;  Chicago,  etc.,  R. 
Lnmher,  etc.,  Co.  v.  Muscupiabe  Land,  Co.  v.  Titterington,  84  Tex.  218,  19 
etc.,  Co.,  120  Cal.  521,  52  Pac.  995,  S.  W.  472,  31  A.  S.  R.  39. 

65  A.  S.  R.  186;  Langley  v.  Rodrig-  Notes:  13  A.  S.  R.  431;  10  L.R.A. 

uez,  122  Cal.  580,  55  Pac.  406,  68  A.  (N.S.)   646  et  seq.;  24  L.RJl.(N.S.) 

S.   R.   70;   Flood  v.   Templeton,   152  736,   737;    Ann.   Cas.   1914B   862   et 

Cal.  148,  92  Pac.  78,  13  L.R.A.(N.S.)  seq. 

579 ;  Rheingans  v.  Smith,  161  Cal.  362,  3.  Blackburn  v.  Morrison,  29  Okla. 

119  Pac.  494,  Ann.  Cas.  1913B  1140;  510,  118  Pac.  402,  Ann.  Cas.  1913A 

Adams  v.  Schiffer,  11  Colo.  15, 17  Pac  523. 

21,  7  A.  S.  R.  202;  Sallies  v.  Johnson,  4.  Cerny  v.  Paxton,  etc.,  Co.,  78  Neb. 

85  Conn.  77,  81  AU.  974,  Ann.  Cas.  134,  110  N.  W.  882,  10  L.RA..(N.S.) 

1913A  386  and  note;  Laing  v.  McKee,  640  and  note. 

13  Mich.  124,  87  Am.  Dec.  738 ;  Cerny  5.  Sweet  v.  Kimball,  166  Mass.  332, 
V.  Paxton,  etc,  Co.,  78  Neb.  134,  110  44  N.  E.  243,  55  A.  S.  R.  406. 

N.  W.  882,  10  LJl.A.(N.S.)  640  and  6.  Cerny  v.  Paxton,  etc,  Co.,  78 
note;  Roberts  v.  James,  83  N.  J.  L.  Neb.  134,  110  N.  W.  882,  10  L.R.A. 
492,  85   Atl.   244,  Ann.   Cas.   1914B    (N.S.)  640. 

859  and  note;  Braddy  v.  Elliott,  146       7.  Chicago,  etc.,  R.   Co.  v.  Titter- 
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been  held  that  a  judgment  will  be  set  aside  for  fraud  where  the  defend- 
ant has  neglected  to  interpose  valid  defenses  in  reliance  on  promises 
made  by  the  plaintiflF  without  any  intention  to  perform  them,^  and 
that  a  deed  in  consideration  of  a  promise  of  future  support  will  be 
set  aside  where  the  same  was  entered  into  with  fraudulent  intent.^ 
The  rule  is  based  on  the  theory  that  one  who  promises  another  to  do 
something  in  the  future  as  a  consideration  or  inducement  to  him  to 
do  anything,  impliedly  asserts  a  present  intent  to  carry  out  his 
promise;  that  the  intention  to  deceive  is  a  condition  of  mind,  which, 
when  it  exists,  is  as  much  a  fact  as  is  a  condition  of  the  body,  not- 
withstanding that  it  is  more  difficult  to  prove;  and  that,  therefore, 
a  misstatement  of  a  man's  mind  is  a  misstatement  of  fact.^®  The  gist 
of  the  fraud,  in  such  cases,  is  not  the  breach  of  a  promise,  but  the 
fraudulent  intent  of  the  promisor  or  obligor  at  the  time  he  makes  the 
promise  or  executes  the  contract,  not  to  perform  the  same,  and  to 
deceive  the  obligee  by  his  false  promise.^^  Hence  to  render  nonper- 
formance fraudulent  the  intention  not  to  perform  must  exist  when 
the  promise  is  made,^^  and  if  the  promise  is  made  in  good  faith  when 
the  contract  is  entered  into  there  is  no  fraud  though  the  promisor 
subsequently  changes  his  mind  and  fails  or  refuses  to  perform.**  Such 
an  intention  may  be  inferred  from  the  fact  that  after  performance  by 
the  promisee  the  promisor  does  not  even  make  a  pretense  of  carrying 
out  his  promise  **  or  evades  and  refuses  to  perform  it** 

29.  Minority  View  as  to  Intent  Not  to  Perform. — Some  courts  hold 
that  fraud  cannot  be  predicated  upon  a  mere  promise  even  though 
accompanied  by  a  present  intention  not  to  perform  it,**  on  the  ground 
that  even  under  such  circumstances  the  promise  is  not  a  misrepresen- 

ington,  84  Tex.  218,  19   S.  W.  472,  12.  Cerny  v.  Paxton,  etc.,  Co.,  78 

31  A.  S.  R.  39.  Neb.  134,  ilO  N.  W.  882,  10  L.R.A. 

8.  Flood  V.  Templeton,  152  Cal.  148,  (N.S.)  640;  Rogers  v.  Salmon,  8  Paige 
92  Pac.  78,  13  L.R.A.(N.S.)  579  and  (N.  Y.)  559,  35  Am.  Dec.  725;  Chi- 
note.  cago,  etc.,  R.  Co.  v.  Titterington,  84 

9.  Miller  v.  Sutliff,  241  lU.  521,  89  Tex.  218,  19  S.  W.  472,  31  A.  S.  R. 
N.  E.  651,  24  L.R.A.(N.S.)  735;  Rus-  39. 

sell  V.  Robbins,  247  111.  510,  93  N.  E.       13.  Chicago,  etc.,  R.  Co.  v.  Titter- 

324,  139  A.  S.  R.  342.  ington,  84  Tex.  218,  19   S.  W.  472, 

Note :  90  Am.  Dec.  272  et  seq.  31  A.  S.  R.  39. 

10.  Sallies  v.  Johnson,  85  Conn.  77,       Note:  Ann.  Cas.  1914B  863. 

81  Atl.  974,  Ann.  Cas.  1913A  386.  14.  Chicago,  etc.,  R.  Co.  v.  Titter- 

11.  Nelson  v.  Shelbv  Mfg.,  etc.,  Co.,  ington,  84  Tex.  218,  19  S.  W.  472, 
96  Ala.  515,  11  So.  695,  38  A.  S.  R.   31  A.  S.  R.  39. 

116;   Brison  v.  Brison,  75   Cal.  525,  15.  Wolford  v.  Herrin?ton,  74  Pa. 

17  Pac.  689,  7  A.  S.  R.  189 ;  Lawrence  St.  311,  15  Am.  Rep.  548,  overruled 

V.  Gayetty,  78  Cal.  126,  20  Pac.  382,  on  another  point  on  a  later  appeal  in 

12  A.  S.  R.  29;  Sallies  v.  Johnson,  85  86  Pa.  St.  39,  5  W.  N.  C.  260. 

Conn.  77,  81  Atl.  974,  Ann.  Cas.  1913A  16.  People  v.  Healy,  128  111.  9,  20 

386;  Blackburn  v.  Morrison,  29  Okla.  N.  E.  692,  15  A.  S.  R.  90;  Miller  v. 

510,  118  Pac.  402,  Ann.  Cas.  1913A  Sutliff,  241  111.  521,  89  N.  E.  651,  24 

523.  L.R.A.(N.S.)  735  and  note:  Younger 
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tation  of  an  existing  fact,^'  and  that  there  is  a  mere  unexecuted  inten- 
tion,^^  which  does  not  constitute  fraud.*®  They  say  that  if  an 
intention  not  to  perform  constituted  fraud,  every  transaction  might 
be  avoided  where  the  facts  justified  an  inference  that  a  party  did  not 
intend  to  pay  the  consideration  or  keep  his  agreement;  a  mere  breach 
of  a  contract  does  not  amount  to  a  fraud,  and  neither  a  knowledge  of 
inability  to  perform,  nor  an  intention  not  to  do  so,  would  make  the 
transaction  fraudulent.*^  It  is  declared  that  the  remedy  in  such  case, 
if  any,  is  to  sue  upon  the  promise.*  It  is  also  declared  that  to  permit 
an  action  for  fraud  would  violate  the  policy  of  the  statute  of  frauds 
by  relieving  a  party  from  the  necessity  of  observing  those  statutory 
formulas  which  are  necessary  to  the  validity  of  certain  executory  con- 
tracts. The  same  court,  however,  recognizes  a  diflference  in  this  regard 
between  the  case  where  a  contract  is  rescinded  and  thus  ceases  to 
exist,  and  one  in  which  the  injury  results  from  the  nonperformance 
of  that  which  it  is  the  duty  of  the  defendant  to  perform,  and  where 
there  is  no  other  wrong  than  such  nonperformance.* 

Purchase  with  Intent  Not  to  Pay 

30.  General  Rule. — ^As  a  general  rule  it  is  held  that  one  who  pur- 
chases goods  with  a  preconceived  intention  not  to  pay  for  them  is 
guilty  of  fraud,*  though  there  are  no  fraudulent  misrepresentations 

V.  Hoge,  211  Mo.  444,  111  S.  W.  20,  v.  Lendrum,  57  la.  573,  10  N.  W.  900, 
18  L.R.A.(N.S.)  94.  42  Am.  Rep.  53;  Reid  v.  Cowduroy, 

Notes:  18  A.  S.  R.  558;  10  L.R.A.  79  la.  169,  44  N.  W.  351,  18  A.  S.  R. 
(N.S.)  646  et  seq.;  Ann.  Cas.  1913A  359  and  note;  Louisville  Dry  Goods 
388.  Co.  V.  Lanman,  135  Ky.  163,  121  S. 

17.  Younger  v.  Hoge,  211  Mo.  444,  W.  1042,  135  A.  S.  R.  451,  28  L.R.A. 
Ill  S.   W.   20,  18   L.R.A.(N.S.)    94.    (N.S.)  363;  BurriU  v.  Stevens,  73  Me. 

18.  People  V.  Healy,  128  111.  9,  20  395,  40  Am.  Rep.  366;  Atlas  Shoe 
N.  E.  692, 15  A.  S.  R.  90.  Co.  v.  Bechard,  102  Me.  197,  66  Atl. 

19.  See  supra,  par.  11.  390,  10  L.R.A.(N.S.)  245;  Higgins  v. 

20.  Miller  v.  Sutliff,  241  HI.  521,  Lodge,  68  Md.  229,  11  Atl.  846,  6 
89  X.  E.  651,  24  L.R.A. (N.S.)  735.         A.  S.  R.  437;  Jordan  v.  Osgood,  109 

1.  People  V.  Healy,  128  111.  9,  20  Mass.  457,  12  Am.  Rep.  731;  Dawe  v. 
N.  E.  692,  15  A.  S.  R.  90.  Morris,  149  Mass.  188,  21  N.  E.  313, 

2.  Dawe  v.  Morris,  149  Mass.  188,  14  A.  S.  R.  404,  4  L.R.A.  158;  Bid- 
21  N.  E.  313,  14  A.  S.  R.  404,  4  ault  v.  Wales,  19  Mo.  36,  59  Am.  Dec. 
L.R.A.  158.  See  supra,  par.  8,  as  to  327;  Bidault  v.  Wales,  20  Mo.  546,  64 
effect  of  statute  of  frauds  and  see  gen-  Am.  Dec.  205 ;  Cerny  v.  Paxton,  etc., 
erally,  Statute  op  Frauds.  Co.,  78  Neb.  334,  110  N.  W.  882,  10 

3.  Evans  v.  United  States,  153  U.  S.  L.R.A.(N.S.)  640;  Jacobs  v.  Shorey, 
584,  14  S.  Ct.  934,  939,  38  U.  S.  48  N.  H.  100,  97  Am.  Dec.  586 ;  Roberts 
(L.  ed.)  830;  Adams  v.  Scbiffer,  11  v.  James,  83  N.  J.  L.  492,  85  Atl.  244, 
Colo.  15,  17  Pac.  21,  7  A.  S.  R.  202;  Ann.  Cas.  1914B  859;  Hall  v.  Naylor, 
Thompson  v.  Rose,  16  Conn.  71,  41  18  N.  Y.  588,  75  Am.  Dec.  269  and 
Am.  Dec.  121;  Truxton  v.  Fait,  etc.,  note;  Ditton  v.  Purcell,  21  N.  D.  648, 
Co.,  1  Pen.  (Del.)  483,  42  Atl.  431,  73  132  N.  W.  347,  36  L.R.A.(N.S.)  149; 
A.  S.  R.  81 ;  Oswego  Starch  Pactorv  Talcott  v.  Henderson,  31  Ohio  St.  162, 
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or  false  pretenses,*  and  though  the  fraud  is  not  an  indictable  one.* 
Especially  is  this  true  where  the  purchaser  is  insolvent  and  conceals 
that  fact  from  the  vendor.*  Thus,  the  purchaser  is  guilty  of  fraud  if 
it  appears  that  he  formed  a  deliberate  plan  to  obtain  the  goods,  intend- 
ing that  they  never  should  be  paid  for,  with  a  preconceived  resolution 
to  embezzle  the  money,  or  to  become  insolvent,  or  to  pass  them  over 
to  a  favored  creditor,  or  to  have  them  resold  at  a  lesser  price.'  The 
same  has  been  held  to  obtain  where  a  person  orders  goods  to  be  sent  to 

27  Am.  Rep.  501  and  note;  Luhring  6.  Fechheimer  v.  Baum,  37  Fed. 
Coal  Co.  V.  Ludlum,  69  Ohio  St.  311,  167,  2  L.R.A.  153  and  note;  Gillespie 
69  N.  E.  562, 100  A.  S.  R.  675;  Mack-  v.  Piles,  178  Fed.  886,  102  C.  C.  A. 
inley  v.  McGregor,  3  Whart.  (Pa.)  120,  44  L.R.A.(N.S.)  1  and  note; 
369,  31  Am.  Dec.  522;  Dalton  v.  Oswego  Starch  Factory  v.  Lendrum, 
Thurston,  15  R.  I.  418,  7  Atl.  112,  2  57  la.  573,  10  N.  W.  900,  42  Am.  Rep. 
A.  S.  R.  905;  Swift  v.  Rounds,  19  53;  Reid  v.  Cowduroy,  79  la.  169,  44 
R.  I.  527,  35  AU.  45,  61  A.  S.  R.  N.  W.  351,  18  A.  S.  R.  359  and  note; 
791,  33  L.R.A.  561;  Belding  V.  Frank-  Kearney  Milling,  etc.,  Co.  v.  Union 
land,  8  Lea  (Tenn.)  67,  41  Am.  Rep.  Pac.  R.  Co.,  97  la.  719,  66  N.  W. 
630  and  note;  Gainesville  Nat.  Bank  1059,  59  A.  S.  R.  434;  J.  J.  Smith 
V.  Bamberger,  77  Tex.  48,  13  S.  W.  Lumber  Co.  v.  Scott  County  Garbage 
959,  19  A.  S.  R.  738;  Eastman  v.  Reducing,  etc.,  Co.,  149  la.  272,  128 
Premo,  49  Vt.  355,  24  Am.  Rep.  142;  N.  W.  389,  30  L.R.A.(N.S.)  1184; 
Miller  v.  White,  46  W.  Va.  67,  33  Lowry  v.  Hitch,  110  S.  W.  833,  33 
S.  E.  332,  76  A.  S.  R.  791;  John  V.  Ky.  L.  Rep.  573,  17  L.R.A.(N.S.) 
Farwell  Co.  v.  Wolf,  96  Wis.  10,  70  1032;  Louisville  Dry  Goods  Co.  v. 
N.  W.  289,  71  N.  W.  109,  65  A.  S.  Lanman,  135  Ky.  163, 121  S.  W.  1042, 
R.  22,  37L.R.A.138;  Hart  V.  Moulton,  135  A.  S.  R.  451,  28  L.R.A.(N.S.) 
104  Wis.  349,  80  N.  W.  599,  76  A.  S.  363 ;  Harris  v.  Alcock,  10  Gill  &  J. 
R.  881;  German  Nat.  Bank  v.  Prince-  (Md.)  226,  32  Am.  Dec.  158;  Rowley 
ton  State  Bank,  128  Wis.  60,  107  N.  v.  Bigelow,  12  Pick.  (Mass.)  307,  23 
W.  454,  8  Ann.  Cas.  502,  6  L.R.A.  Am.  Dec.  607;  Bidault  v.  Wales,  19 
(N.S.)  566  and  note.  Mo.   36,   59   Am.   Dec.   327;    Durrell 

Notes:  33  Am.  Dec.  708,  709;  2  v.  Haley,  1  Paige  (N.  Y.)  492,  19 
L.R.A.  153;  14  L.R.A.  264,  265;  44  Am.  Dec.  444  and  note;  Nichols  v. 
L.R.A.(N.S.)  1  et  seq.  Michael,  23  N.  Y.  264,  80  Am.  Dec. 

4.  Burrill  V.  Stevens,  73  Me.  395,  259  and  note;  DesFarges  v.  Pugh,  93 
40  Am.  Rep.  366;  Atlas  Shoe  Co.  v.  N.  C.  31,  53  Am.  Rep.  446  and  note; 
Bechard,  102  Me.  197,  66  Atl.  390,  Talcott  v.  Henderson,  31  Ohio  St.  162, 
10  L.R.A.(N.S.)  245;  Belding  v.  27  Am.  Rep.  501  and  note;  Swift 
Frankland,  8  Lea  (Tenn.)  67,  41  Am.  v.  Rounds,  19  R.  I.  527,  35  Atl.  45, 
Rep.  630 ;  Miller  v.  White,  46  W.  Va.  61  A.  S.  R.  791,  33  L.R. A.  561 ; 
67,  33  S.  E.  332,  76  A.  S.  R.  791;  Gainesville  Nat.  Bank  v.  Bamberger,  77 
Hart  V.  Moulton,  104  Wis.  349,  80  Tex.  48,  13  S.  W.  959,  19  A.  S.  B. 
N.  W.  599,  76  A.  S.  R.  881 ;  German  738 ;  Field  v.  Siegel,  99  Wis.  605,  75 
Nat.  Bank  v.  Princeton  State  Bank,  N.  W.  397,  47  L.R.A.  433;  Hart  v. 
128  Wis.  60,  107  N.  W.  454,  8  Ann.  Moulton,  104  Wis.  349,  80  N.  W.  599, 
Cas.  502,  6  L.R.A.(N.S.)   556.  76  A.  S.  R.  881;  German  Nat.  Bank 

Notes:  33  Am.  Dec.  709;  27  Am.  v.    Princeton    State   Bank,   128    Wis. 

Rep.  504;  41  Am.  Rep.  633;  18  A.  60,  107  N.  W.  454,  8  Ann.  Cas.  502, 

S.  R.  364;  2  L.R.A.  153;  44  L.R.A.  6  L.RJL.(N.S.)  556  and  note. 

(N.S.)  1  et  seq.  7.  Mackinley  v.  McGregor,  3  Whart 

5.  Burrill  v.  Stevens,  73  Me.  395,  40  (Pa.)  369,  31*  Am.  Dec.  522. 
Am.  Rep.  366. 
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him  at  night,  and  early  tbe  next  morning  commits  an  act  of  bank- 
ruptcy; ®  where  he  purchases  goods  while  insolvent  with  a  view  to  sub- 
jecting them  to  an  execution  issued  on  a  judgment  confessed  in  favor 
of  a  creditor  •  or  a  friend ;  ^®  where  hig  indebtedness  to  his  knowledge 
largely  exceeds  in  amoimt  the  value  of  his  property,  and  when  he  did 
not  intend  or  expect  to  pay  and  has  no  reasonable  expectation  of 
paying;  **  and  where  he  is  insolvent  or  in  failing  circumstances  and 
has  a  preconceived  intention  not  to  pay  for  the  goods  or  no  reasonable 
expectation  of  being  able  to  do  so,  and  fraudulently  conceals  or  mis- 
represents the  facts.^'  It  has  been  said  that  the  general  principle  is 
especially  applicable  in  cases  where  written  instruments  and  negotiable 
papers  are  fraudulently  obtained  from  the  makers  of  them,  as  where 
one  gives  his  note  in  consideration  of  the  payee's  promise  to  deliver 
certain  property  in  tbe  futmre  which  the  payee  at  the  time  positively 
intends  never  to  do.^* 

31.  Reasons  of  Rule. — ^An  application  for  credit  is  a  representation 
of  the  existence  of  an  intent  to  pay  at  a  future  time,  and  a  representa- 
tion of  the  non-existence  of  an  intent  not  to  pay,^*  and  the  seller  has 
a  right  to  rely  upon  the  presumption  that  the  buyer  intends  to  perform 
his  obligations  by  making  payment.**  The  fraud  consists  in  the 
express  or  implied  false  representation  of  such  an  intention,  the 
promise  being  a  false  means  whereby  the  fraud  is  effected.**  Some 
courts  proceed  on  the  theory  that  the  fraud  consists  in  the  conceal- 
ment of  the  intention  not  to  pay,  and  that  such  concealment  is  con- 
duct which  reasonably  involves  a  false  representation  of  an  existing 
fact,  and  which  is  not  less  material  than  a  misrepresentation  of  ability 
to  pay,  and  is  an  actual  artifice,  intended  and  fitted  to  deceive.*' 

8.  DurreU  v.  Haley,  1  Paige  (N.  Y.)  W.  882,  10  L.R.A.(N.S.)  640;  Dalton 
492, 19  Am.  Dee.  444.  v.  Thurston,  15  R.  I.  418,  7  Atl.  112, 

9.  Harris  v.  Alcock,  10  Gill  &  J,  2  A.  S.  R.  905;  Swift  v.  Rounds,  19 
(Md.)  226,  32  Am.  Dec.  158.  R.  I.  527,  35  Atl.  45,  61  A.  S.  R.  791, 

10.  DurreU  v.  Haley,  1  Paige  (N.  33  L.R.A.  561. 

Y.)  492,  19  Am.  Dec.  444.  16.  Reid  v.  Cowduroy,  79  la.  169, 

11.  Luhrig  Coal  Co.  v.  Ludlum,  69  44  N.  W.  351,  18  A.  S.  R.  359;  Kear- 
Ohio  St.  311,  69  N.  E.  562,  100  A.  ney,  Milling,  etc.,  Co.  v.  Union  Pac. 
S.  R.  675.  R.  Co.,  97  la.  719,  ^^  N.  W.  1059,  59 

12.  Skinner  v.  Michigan  Hoop  Co.,  A.  S.  R.  434. 

119  Mich.  467,  78  N.  W.  547,  75  A.  16.  Cerny  v.  Paxton,  etc.,  Co.,  75 
S.  R.  413.  Neb.  134,  110  N.  W.  882,  10  L.R.A. 

13.  Burrill  v.  Stevens,  73  Me.  395,    (N.S.)  640. 

40  Am.  Rep.  366.  17.  Oswego  Starch  Factory  v.  Lend- 

14.  Reid  v.  Cowduroy,  79  la.  169,  44  rum,  57  la.  573, 10  N.  W.  900,  42  Am. 
N.  W.  351,  18  A.  S.  R.  359;  Oswego  Rep.  53;  Reid  v.  Cowduroy,  79  la.  169, 
Starch  Factory  v.  Lendrum,  67  la.  573,  18  A.  S.  R.  359;  Swift  v.  Rounds.  19 
10  N.  W.  900,  42  Am.  Rep.  53 ;  Reid  R.  I.  527,  35  Atl.  45,  61  A.  S.  R.  791, 
▼.  Cowduroy,  79  la.  169,  44  N.  W.  351,  33  L.R.A.  561. 

18  A.  S.  R.  359  and  note;  Cemy  v.       Note:  44  L.RA.(N.S.)  1  et  seq. 
Paxton,  etc.,  Co.,  78  Neb.  134,  110  N. 
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Other  courts  base  their  holdings  on  the  theory  that  the  fraudulent 
purchaser  pretends  to  be  a  purchaser  when  in  fact  he  is  not.^®  It  is 
unimportant,  however,  whether  the  deceit  is  called  a  false  and  fraud- 
ulent representation  of  the  existence  of  an  intent  to  pay,  or  a  fraudu- 
lent concealment  of  the  existence  of  an  intent  not  to  pay,  since  in 
either  case  the  fraud  described  is,  in  fact,  one  and  the  same.^'  In 
answer  to  the  argument  that  in  such  cases  there  is  merely  an  unexe- 
cuted intention  to  defraud,*®  it  has  been  said  that  the  intention  not 
to  pay  for  goods  purchased  is  in  morals  a  gross  fraud,  and  when  the 
goods  are  purchased  with  such  an  intention  the  fraudulent  purpose 
is  accompanied  by  the  act  of  purchase,  and  the  fraud  no  longer  rests 
in  unexecuted  intention,  it  is  actually,  perpetrated  by  the  purchase. 
In  other  words,  the  purchase  of  the  goods  is  the  fraudulent  act,  and  it 
is  fraudulent  because  of  the  accompanying  intention.^ 

32.  Distinguished  from  False  Representations. — False  representa- 
tions justifying  the  rescission  of  a  contract  of  sale  and  a  concealment 
of  an  intention  not  to  pay  for  the  goods  purchased,  are  separate  and 
distinct  wrongs.*  The  first  is  complete  without  an  intent  not  to  pay 
and  no  such  intent  need  be  shown,'  while  the  second  is  complete  with- 
out false  representations  other  than  such  as  are  implied  from  the  pur- 
chase or  may  expressly  be  made  directly  concerning  the  intent.*  Both 
may  be  present  in  a  given  case,  but  each  is  complete  without  the 
other.*  Nor  will  the  existence  of  a  bona  fide  intention  to  pay  at  some 
future  time  preclude  a  rescission  therefor  for  false  representations.* 

33.  Intention. — The  expression  "no  intention  of  paying"  has  fre- 
quently been  used  in  this  connection  as  synonymous  with  an  "inten- 
tion not  to  pay,"  though  it  has  been  held  that  they  are  not  synony- 
mous, and  that  the  latter  expression,  or  its  equivalent,  is  the  proper 
one.^  The  proper  inquiry  is,  whether  there  was  a  preconceived  design 
not  to  pay  for  the  goods,®  which  is  a  question  for.  the  jury  to  deter- 

18.  Note:  44  L.R.A.(N.S.)  1  et  seq.   Wis.  60,  107  N.  W.  454,  8  Ann.  Cas. 

19.  Swift  V.  Rounds,  19  R.  I.  527,  502,  6  L.R.A.(N.S.)  556. 
35  Atl.  45,  61  A.  S.  R.  791,  33  L.R.A.       4.  See  supra,  par.  30. 

561.  6.  Reid  v.  Cowduroy,  79  la.  169,  44 

20.  See  infra,  par.  35.  N.  W.  351,  18  A.  S.  R.  359  and  note; 

1.  Oswego  Starch  Factory  v.  Lend-  Hart  v.  Moulton,  104  Wis.  349,  80  N. 
rum,  57  la.  573, 10  N.  W.  900,  42  Am.  W.  599,  76  A.  S.  R.  881;  German  Nat. 
Rep.  53.  Bank  v.   Princeton   State   Bank,*  128 

2.  Hart  v.  Moulton,  104  Wis.  349,  Wis.  60,  170  N.  W.  454,  8  Ann.  Cas. 
80  N.  W.  599,  76  A.  S.  R.  881;  German  502,  6  L.R.A.(N.S.)  556. 

Nat.  Bank  v.  Princeton   State  Bank,  6.  Atlas  Shoe  Co.  v.  Bechard,  102 

128  Wis.  60,  107  N.  W.  454,  8  Ann.  Me.  197,  66  Atl.  390,  10  L.R.A.(N.S.) 

Cas.  502,  6  L.R.A.(N.S.)  556.  245. 

3.  Reid  v.  Cowduroy,  79  la.  169,  44  Note :  19  A.  S.  R.  743. 

N.  W.  351,  18  A.  S.  R.  359  and  note;  7.  Note:  44  L.R.A.(N.S.)  9  et  seq. 
Hart  V.  Moulton,  104  Wis.  349,  80  N.  8.  Gavin  v.  Armistead,  57  Ark.  574, 
W.  599,  76  A.  S.  R.  881;  German  Nat.  22  S.  W.  431,  38  A.  S.  R.  262;  Jordan 
Bank   v.   Princeton    State  Bank,   128   v.  Osgood,  109  Mass.  457, 12  Am.  Rep. 
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mine.*  Mere  inability ^^  or  failure**  to  pay  the  purchase  price  of 
property  promised  to  be  paid  in  the  future/'  or  a  mere  failure  to 
perform  a  promise  to  pay  at  a  particular  time,**  does  not  constitute 
fraud.  The  express  or  implied  representation  of  a  purchaser  of  goods 
on  credit,  that  he  will  pay  the  value  of  the  articles  purchased,  is 
simply  a  promise  to  pay,  and  the  remedy  of  the  seller  in  case  he  fails 
to  do  so  is  by  an  action  on  the  contract.*^  It  is  generally  held  that 
the  intention  not  to  pay  must  have  existed  at  the  time  when  the 
purchase  was  made,**  or  in  other  words,  that  the  only  intent  that 
renders  the  sale  fraudulent  is  a  positive  and  predetermined  intention, 
entertained  and  acted  upon  at  the  time  of  going  through  the  forms 
of  an  apparent  sale,  never  to  pay  for  the  goods.**  Where  this  rule 
obtains,  it  is  not  sufficient  that  such  ah  intention  is  conceived  after 
the  purchase  has  been  effected,*^  or  at  the  time  of  delivery,**  and 
that  the  vendee  successfully  avoids  payment.**  It  has  been  held, 
however,  that  receiving  the  goods,  with  the  then  "intent  not  to  pay" 
formed  at  the  time  of  receiving  them,**  or  before  their  acceptance,* 
is  such  a  fraud  as  will  entitle  the  seller  to  rescind.  But  it  is  held  that 
in  order  to  render  the  sale  fraudulent  it  must  have  been  the  vendee^s 
intention  never  to  pay  for  the  goods.*  .  A  mere  intention  not  to  pay 
at  the  time  agreed,*  or  according  to  the  contract,  is  not  sufficient, 
although  it  may  be  evidence  of  an  intention  never  to  pay.^ 

731;  Hall  v.  Naylor,  18  N.  Y.  588,  75  Stevens,  73  Me.  395,  40  Am.  Rep.  366; 

AxQ.   Dec.  269  and  note;    Talcott  v.  Skinner  v.  Michigan  Hoop   Co.,  119 

Henderson,  31  Ohio  St.  162,  27  Am.  Mich.  467,  78  N.  W.  547,  75  A.  S.  R. 

Rep.  501;  Eastman  v.  Premo,  49  Vt.  413. 

355,  24  Am.  Rep.  142.  18.  Schloss  v.  Feltus,  96  Mich.  619, 

9.  See  infra,  par.  192.  55  N.   W.  1010,  103  Mich.  525,  01 

10.  People  V.  Healy,  128  HI.  9,  20   N.  W.  797,  36  L.R.A.  161. 

N.  E.  692;  15  A.  S.  R.  90.  Note:  44  L.R.A.(N.S.)  24  et  seq. 

11.  Blake  v.  Blackley,  109  N.  C.  257,       19.  Burrill  v.  Stevens,  73  Me.  395, 

13  S.  E.  786,  26  A.  S.  R.  566 ;  Black-   40  Am.  Rep.  366. 

bum  V.  Morrison,  29  Okla.  510,  118  20.  Note:    44   L.R.A.(N.S.)    24   et 

Pac.  402,  Ann.  Cas.  1913A  523.  seq. 

12.  Blackburn  v.  Morrison,  29  Okla.  1.  Schloss  v.  Feltus,  96  Mich.  619, 
510,  118  Pac.  402,  Ann.  Cas.  1913 A  Mich.  525,  61  N.  W.  797,  36  L.R.A. 
523.        •  55   N.   W.   1010,  103   Mich.   525,   61 

18.  Blake  v.   Blackley,  109  N.   C.  N.  W.  797,  36  L.R.A.  161. 

257, 13  S.  E.  786,  26  A.  S.  R.  566.  2.  Burrill  v.  Stevens,  73  Me.  395,  40 

14.  People  V.  Healy,  128  111.  9,  20  Am.  Rep.  366;  Bidault  v.  Wales,  20 
N.  E.  692, 15  A.  S.  R.  90.  Mo.  546,  64  Am.  Dec.  205  and  note. 

15.  Jordan  v.  Osgood,  109  Mass.  Notes:  33  Am.  Dec.  709;  14  L.R.A. 
457,  12  Am.  Rep.  731.  265. 

Note:  44  L.R.A.(N.S.)  24  et  seq.  3.  Burrill  v.  Stevens,  73  Me.  395, 

16.  Burrill  v.  Stevens,  73  Me.  395,  40  Am.  Rep.  366;  Bidault  v.  Wales,  20 
40  Am.  Rep.  366.  Mo.  546,  64  Am.  Dec.  205. 

17.  Kearney    Milling,   etc.,    Co.    ▼.  Note:  33  Am.  Dec.  709. 

Union  Pac.  R.  Co.,  97  la.  719,  66  N.  4.  BurriH  v,  Stevens,  73  Me.  395,  40 
\7.  1059,  59  A.  S.  R.  434;  Burrill  v.   Anu  Rep.  306. 
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34.  Matters  Considered  on  Question  of  Intention. — A  preconceived 
intention  not  to  pay  for  goods  purchased  may  be  evidenced  by  circum- 
stances,* as  by  the  fact  that  the  purchaser  had  no  reasonable  expecta- 
tion of  being  able  to  pay  for  them,*  by  the  sudden  expansion  of  his 
business,  the  accumulation  of  goods  beyond  the  ordinary  amount,^ 
a  resale  of  all  or  a  part  of  the  property  at  a  reduced  price,®  and  its 
repurchase,*  absconding  with  the  goods,^®  or  an  unexplained  refusal 
shortly  after  the  sale  to  pay  for  the  goods  in  cash  as  agreed,*^  or  a 
refusal  to  pay  for  them  on  the  ground  that  they  were  bought  by  the 
debtor's  wife.^*  Some  courts  hold  that  an  assignment  in  insolvency 
or  to  a  favored  creditor,**  or  the  fact  that  the  vendee  went  into  bank- 
ruptcy shortly  after  the  purchase,  may  also  be  considered  on  the 
question  of  intention.*^  On  the  other  hand  it  has  been  held  that 
the  mere  fact  that  the  piu*cha3er  subsequently  executed  chattel  mort- 
gages upon  the  property,  thereby  giving  certain  of  his  creditors  a 
preference,  or  that  he  made  an  assignment  for  the  benefit  of  his 
creditors,  does  not  warrant  the  inference  of  an  intent  not  to  pay." 
False  representations,**  and  undisclosed  insolvency,*'  though  not 
necessary  elements,  are  evidentiary  facts  tending  to  establish  the 
intent  not  to  pay,  but  undisclosed  insolvency  is  not  of  itself  sufficient 
to  establish  such  intent.** 

35.  Contrary  Holdings  and  Modifications  of  Rule. — Some  courto 
hold  that  a  purchase  of  goods  with  an  intent  not  to  pay  for  them  is 

5.  Bidault  v.  Wales,  19  Mo.  36,  59  13.  Bidault  v.  Wales,  19  Mo.  36,  59 
Am.  Dec.  327;  Hall  v.  Naylor,  18  N.  Am.  Dec.  327. 

Y.  588,  75  Am.  Dec.  269;  Des  Farges  Note:  44  L.R.A.(N.S.)  21  et  seq. 

V.  Pugh,  93  N.  C.  31,  53  Am.  Rep.  14.  Des  Farges  v.  Pugh,  93  N.  C, 

446;    Belding    v.    Frankland,    8    Lea  31,  53  Am.  Rep.  446. 

(Tenn.)  67,  41  Am.  Rep.  630.  15.  Thompson  v.  Peck,  115  Ind.  512, 

Notes:  33  Am.  Dec.  709,  710;  44  18  N.  E.  16, 1  L.R.A.  201. 

L.R.A.(N.S.)  21  et  seq.  16.  Hai-t  v.  Moulton,  104  Wis.  349, 

6.  See  infra,  par.  36.  80  N.  W.  599,  76  A.  S.  R.  881. 

7.  Mackinley  v.  McGregor,  3  Whart.  17.  LeGrand  v.  Eufaula  Nat.  Bank, 
(Pa.)  369,  31  Am.  Dec.  522.  81  Ala.  123,  1  So.  460,  60  Am.  Rep. 

8.  Bidault  v.  Wales,  19  Mo.  36,  59  140;  Hall  v.  Naylor,  18  N.  Y.  588,  75 
Am.  Dec.  327;  Mackinley  V.  McGregor,  Am.  Dec.  269;  Des  Farges  v.  Pugh, 
3  Whart.  (Pa.)  369,  31  Am.  Dec.  522.  93  N.  C.  31,  53  Am.  Rep.  446;  Dalton 

Note:  33  Am.  Dec.  710.  v.  Thurston,  15  R.  I.  418,  7  Atl.  112, 

9.  Mackinley  v.  McGregor,  3  Whart.  2  A.  S.  R.  905 ;  Belding  v.  Frankland, 
(Pa.)  369,  31  Am.  Dec.  522.  8  Lea  (Tenn.)  67,  41  Am.  Rep.  630; 

10.  Bidault  v.  Wales,  19  Mo.  36,  Hart  v.  Moulton,  104  Wis.  349,  80  N. 
59  Am.  Dec.  327.  W.  599,  76  A.  S.  R.  881. 

Note:  33  Am.  Dec.  709.  Notes:  80  Am.  Dec.  268;  14  L.R.A. 

11.  Blackburn  v.  Morrison,  29  Okla.   265. 

510,  118  Pac.  402,  Ann.  Cas.  1913A  18.  Gillespie  v.  Pfles,  178  Fed.  886, 

623.  102  C.  C.  A.  120,  44  L.R.A.(N.S.)  1; 

12.  Mackinley  v.  McGregor,  3  Hart  v.  Moulton,  104  Wis.  349,  80  N. 
Whart.  (Pa.)  369,  31  Am.  Dec.  522.  W.  599,  76  A.  S.  R.  881. 
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not  fratidulent,^^  even  though  the  vendee  knows  that  he  is  insolvent 
and  conceals  that  fact  from  the  vendor,*^  provided  he  makes  no  decep- 
tive assertions  or  false  and  fraudulent  representations  to  induce  the 
sale.*  They  proceed  on  the  theory  that  the  act  of  purchase  is  not  an 
element  in  the  fraudulent  conduct  hut  rather  the  object  and  conse- 
quence of  it,  and  hence  that  there  is  merely  a  fraudulent  intent  not 
accompanied  by  an  overt  act,*  which,  as  previously  stated,  does  not 
constitute  actionable  fraud.*  Some  courts  hold  that,  while  a  purchase 
with  intent  not  to  pay  is  such  a  fraud  as  will  entitle  the  vendor  to 
rescind  the  sale,  although  there  were  no  other  fraudulent  representa- 
tions or  false  pretenses,  it  is  not  a  sufficient  basis  for  an  action  for 
deceit,  but  that  in  order  to  support  such  an  action  the  purchaser  must 
have  been  guilty  of  making  some  more  positive  false  representations 
or  practicing  some  art  or  deception.^  In  some  states  to  authorize  a  dis- 
»  affirmance  the  purchaser  must  have  been  insolvent  or  in  failing  cir- 
cumstances, must  have  had  at  the  time  a  preconceived  intention  not 
to  pay  for  the  goods,  or  no  reasonable  expectation  of  being  able  to  do 
so,  and  there  must  have  been  on  his  part  an  intentional  concealment 
of,  or  a  fraudulent  representation  in  reference  to^  one  or  more  of 
these  facts.* 

36.  Lack  of  Reasonable  Expectation  of  Ability  to  Pay. — There 
is  a  conflict  of  authority  as  to  whether  the  fact  that  a  purchaser  of 
goods  has  no  reasonable  expectation  of  being  able  to  pay  for  them  is 
equivalent  to  an  intention  on  his  part  not  to  pay  for  them;  some 
courts  holding  that  it  is  equivalent  to  such  an  intention,  and  others 
directly  to  the  contrary ;  *  and  stilT  others  that  it  raises  a  persuasive 
presumption  of  such  an  intention,'  or  that  concealment  of  insolvency, 

19.  Smith  V.  Smith,  21  Pa.  St  367,  Notes:  33  Am.  Dec*  708;  6  L.RJL 
60  Am.  Dec.  51.  (N.S.)  560. 

Notes:  27  Am.  Rep.  504  et  seq.;  6  3.  See  supra,  par.  11. 

LJl.A.(N.8.)    560;   44   L.R.A.(N.S.)  4.  People  v.  Healy,  128  HI.  9,  20 

26  et  seq.  N.  E.  692, 15  A.  S.  R.  90;  Union  Stock 

20.  Smith  v.  Smith,  21  Pa.  St.  367,  Yards,  etc.,  Co.  v.  Mallory,  etc.,  Co., 
60  Am.  Dec.  51  and  note;  Perlman  v.  157  111.  554,  41  N.  E.  888,  48  A.  S.  R. 
Sartorius,  162  Pa.  St.  320,  29  Atl.  852,  341. 

42  A.  S.  R.  834.  5.  LeGrand  v.  Eufanla  Nat.  Bank, 

Notes:  33  Am.  Dec.  708;  14  L.RJl.  81  Ala.  123,  1  So.  460,  60  Am.  Rep. 

265;  6  L.R.A.(N.S.)  560.  140.     See  also   Skinner  v.  Michigan 

1.  Smith  V.  Smith,  21  Pa.  St.  367,  Hoop  Co.,  119  Mich.  467,  78  N.  W. 
60  Am.  Dec.  51  and  note;  Perlman  v.  547,  75  A.  S.  R.  413. 

Sartorius,  162  Pa.  St.  320,  29  Atl.  6.  Notes :  33  Am.  Dec.  709 ;  18  A.  S. 

852,  42  A.  S.  R.  834.  R.  364;  2  L.R.A.  154;  6  L.R.A.(N.S.) 

Notes:    14   L.R.A.    265;    6   L.R.A.  556  et  seq.;  44  L.R.A.(N.S.)  11  et  seq. 

(N.S.)    560;  44  L.R.A.(N.S.)    26  et  7.  Gillespie  v.  Piles,  178  Fed.  886, 

seq.  102  C.  C.  A.  120,  44  L.R.A.(N.S.)  1; 

2.  Smith  V.  Smith,  21  Pa.  St.  367,  Talcott  v.  Henderson,  31  Ohio  St.  162^ 
60  Am.  Dec.  51  and  note.  27  Am.  Rep.  501. 
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with  no  reasonable  expectation  of  paying,  renders  a  sale  fraudulent  * 
It  has  been  held  that  an  insolvent  buyer  who  knows  at  the  time  of 
his  purchase  that  his  financial  condition  is  such  that  it  is  and  will  be 
impossible  for  him  to  pay  for  his  purchases  is  conclusively  presumed 
to  have  bought  them  with  an  intention  not  to  pay  for  them,'  and 
that  if  one  who  has  purchased  goods  on  credit  knows  before  he  accepts 
them  that  he  cannot  continue  his  business,  he  is  chargeable  with 
accepting  them  with  an  intent  not  to  pay  for  them.^^  Other  courts 
hold  that  the  mere  fact  that  the  purchaser  has  no  reasonable  expecta- 
tion of  being  able  to  pay  is  not  equivalent  to  an  intention  not  to  do 
so,^^  and  will  not  render  the  sale  fraudulent  even  though  the  pur- 
chaser is  insolvent  and  conceals  that  fact  from  the  seller.^*  They 
say  that  it  is  not  a  question  of  reasonable  expectation,  but  of  fraud- 
ulent purpose,^*  and  that  the  inquiry  is  not  whether  the  vendee  had 
reasonable  grounds  to  believe  he  could  pay  the  debt  at  some  time, 
and  in  some  way,**  or  whether  the  grounds  of  his  belief  that  he 
could  and  would  pay  were  sound  and  rational,**  but  whether  or  not 
he  did  so  intend  and  believe  in  point  of  fact.**  Even  where  the  latter 
rule  obtains,  however,  the  absence  of  such  a  reasonable  expectation  is 
evidence  of  an  intention  not  to  pay,*^  and  has  been  said  to  have  a 
strong  tendency  to  prove  its  existence.*®  It  has  been  held  that  a  mere 
promise  to  pay  at  a  time  when  the  purchaser  knows  that  he  will  not 
in  all  reasonable  probability  be  able  to  pay  will  not  invalidate  the 
sale.*' 

*     8.  Morrow  Shoe  Mfg.  Co.  v.  Pea-  A.   S.   R.  90;  Bumll  v.   Stevens,  73 

body,  57  Fed.  685,  18  U.  S.  App.  25(5;  Mc.  395,  40  Am.  Rep.  366 ;  German 

616,   6   C.   C.   A.  508,   60   Fed.   341,  Nat.  Bank  v.  Princeton  State  Bank,  128 

18  U.  S.  App.  616,  8  C.  C.  A.  652,  Wis.  60,  107  N.  W.  454,  8  Ann.  Cas. 

24  L.R.A.  417;  GiUespie  v.  Piles,  178  502,  6  L.R.A.(N.S.)  556  and  note. 

Fed.  886,  102  G.  C.  A.  120,  44  L.R.A.  Note:  44  L.R.A.(N.S.)   14  et  seq. 

(N.S.)   1  and  note;  Talcott  v.  Hen-  13.  Dalton  v.  Thurston,  15  R.  I.  418, 

derson,  31  Ohio  St.  162,  27  Am.  Rep.  7  Atl.  112,  2  A.  S.  R.  905. 

501.  14.  Bnrriil  v.  Stevens,  73  Me.  396, 

Note :  41  Am.  Rep.  633.  40  Am.  Rep.  366. 

'     9.  Gillespie  v.  Piles,  178  Fed.  886,  15.  Dalton   v.    Thurston,   15   R.   L 

102  C.  C.  A.  120,  44  L.R.A.(N.S.)  1.  418,  7  Atl.  112,  2  A.  S.  R.  905. 

10.  Schloss  V.  Feltus,  96  Mich.  619,  16.  Burrill  v.  Stevens,  73  Me.  395, 
55  N.  W.  1010.  103  Mich.  525,  67  40  Am.  Rep.  366 ;  Dalton  v.  Thurston, 
N.  W.  797,  36  L.R.A.  161.  15  R.  I.  418,  7  Atl.  112,  2  A.  S.  R. 

11.  Dalton  V.  Thurston,  15  R.  I.  418,  905. 

7  Atl.  112,  2  A.  S.  R.  905 :  German  17.  Gavin  v.  Armistead,  57  Ark.  574, 

Nat.  Bank  v.  Princeton  State  Bank,  22  S.  W.  431,  88  A.  S.  R.  262;  German 

128  Wis.  60,  107  N.  W.  454,  8  Ann.  Nat.  Bank  v.  Princeton   State  Bank, 

Cas.  502,  6  L.R.A.(N.S.)  556  and  note.  128  Wis.  60,  170  N.  W.  454,  8  Ann. 

Notes:   18  A.   S.   R.  364,  365;   44  Cas.  602,  6  L.R.A.(N.S.)  556. 

L.R.A.(N.S.)  14  et  seq.  18.  Gavin    v.    Armistead,    57    Ark. 

12.  Gavin  v.  Armistead,  57  Ark.  574,  574,  22  S.  W.  431,  38  A.  S.  R.  262. 
22  S.  W.  431,  38  A.  S.  R.  262;  People  19.  Blake  v.  Blacklev,  109  N.  C.  257, 
V.  Healy,  128  ill.  9,  20  N.  E.  692,  15  13  S.  E.  786,  26  A.  S.*^R.  566. 
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IV.  Fraud  with  Regard  to  Particular  Matters 

Oenerally 

37.  Property, — ^An  action  will  lie  for  fraud  in  the  sale  of  personal 
property,*®  and  while  it  was  formerly  held  that  false  representations 
concerning  real  estate  would  not  sustain  an  action,  and  that,  for  the 
purpose  of  protecting  the  grantee,  a  warranty  should  be  made  at  the 
time  of  the  sale,^  it  is  now  generally  held  that  an  action  lies  for  fraud 
in  the  sale  of  realty  as  well  as  in  the  sale  of  personalty,*  and  that 
such  fraud  is  also  ground  for  rescinding  the  sale.*  As  declared  by 
high  authority,  false  and  fraudulent  representations  upon  the  sale 
of  real  property  may  undoubtedly  be  ground  for  an  action  for  dam- 
ages, when  the  representations  relate  to  some  matter  collateral  to  the 
title  of  the  property  and  the  right  of  possession  which  follows  its 
acquisition,  such  as  the  location,  quantity,  quality  and  condition  of 
the  land,  the  privileges  connected  with  it,  or  the  rents  and  profits 
derived  therefrom.*  An  action  lies  for  falsely  and  fraudulently  sell- 
ing goods  of  one's  own  manufacture  as  the  manufacture  of  another, 
to  his  injury,*  or  for  interfering  with  the  business  of  a  competitor  by 
means  of  misrepresentations.*  Where  an  applicant  for  admission 
to  a  charitable  institution  is  required. to  transfer  all  his  property  to 
it  as  a  condition  of  admission,  and  falsely  states  that  he  has  none, 
the  institution  may  recover  the  property  which  was  so  withheld  on 
discovering  the  fraud  at  his  death.  ^ 

38.  Personal  Identity,  Rights,  Relations,  and  Condition. — Fraud 
may  be  predicated  of  a  false  introduction  or  identification,®  misrepre- 
sentations made  to  induce  a  person  to  go  from  one  state  to  another  in 
order  that  he  may  be  arrested  in  the  latter,'  and  misrepresentations 

20.  Journey  v.  Hunt,  1  N.  J.  L.  235,  etc.,  Co.,  130  U.  S.  643,  9  S.  Ct.  645, 

1  Am.  Dec.  202.  32  U.  S.  (L.  ed.)  1054.    See  infra,  par. 

1.  Journey  v.  Hunt,  1  N.  J.  L.  235,  39,  as  to  representations  concerning 
1  Am.  Dec.  202,  citing  authorities  to  title. 

this  effect.  6.  G.  B.  MUler,  etc..  Tobacco  Manu- 

2.  Sherwood  y.  Salmon,  5  Day  factory  v.  Commerce,  45  N.  J.  Ia  18, 
<Conn.)  439,  6  Am.  Dec.  167;  Journey   46  Am.  Rep.  750. 

V.  Hunt,  1  N.  J.  L.  235,  1  Am.  Dec.  6.  Davis  v.  New  England  R.  Pub. 
202;  Culver  v.  Avery,  7  Wend.  (N.  Co.,  203  Mass.  470,  89  N.  E.  565,  133 
Y.)  380,  22  Am.  Dec.  586  and  note.       A.  S.  R.  318,  25  L.R.A.(N.S.)  1024, 

3.  Sherwood  v.  Salmon,  5  Day  7.  General  German  Aged  People's 
(Conn.)  439,  5  Am.  Dec.  167;  Brown  Home  v.  Hammerbacker,  64  Md.  595, 
V.  Manning,  3  Minn.  35,  74  Am.  Dec  3  AU.  678,  54  Am.  Rep.  782. 

736;  Parham  v.  Randolph,  4  How.  8.  Lahay  v.  City  Nat.  Bank,  15  Colo. 
(Miss.)  435,'  35  Am,  Dec.  403;  Mit-  339,  25  Pac.  704,  22  A.  S.  R.  407; 
-chell  v.  Zimmerman,  4  Tex.  75,  51  Am.  Raser  v..  Moomaw,  78  Wash,  653,  139 
Dec.  717.  See  generally,  Vkotob  and  Pac.  622,  51  L.RA..(N.S.)  707  and 
Purchases.  note, 

4.  Andms  v.   St.   Louis   Smelting,      9.  Cook  v.  BrQWn,  125  Mass.  503, 
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whereby  one  is  induced  to  marry  a  third  person  ^®  or  to  enter  into  a 
void  marriage  with  the  person  making  the  representations.^*  A  posi- 
tive statement  by  a  physician  to  one  who  has  been  injured,  and  who 
has  come  to  him  for  advice,  that  he  can  be  cured  and  that  he  will  be 
cured  by  treatment,  made  for  the  purpose  of  inducing  him  to  take 
such  treatment  and  which  has  that  effect,  is  a  fraud,  where  the  injury 
is  incurable,  whether  the  physician  knows  that  his  statement  is  false, 
or  speaks  without  knowledge  of  its  truth  or  falsity,  and  does  not 
believe  it  to  be  true  or  represents  it  to  be  true  of  his  own  knowledge.** 
Whether  or  not  fraud  may  be  predicated  of  statements  by  a  physician 
to  an  injured  person  as  to  the  duration  of  his  injuries  generally  de- 
pends on  whether  such  statements  are  intended  or  understood  to  be 
mere  expressions  of  opinion,  upon  which  the  person  to  whoin  they 
are  made  has  no  right  to  rely,  or  whether  it  was  intended  that  they 
should  be  received,  and  whether  they  were  received,  as  statements  of 
facts.**  In  the  latter  case  the  person  to  whom  they  are  made  has  a 
right  to  rely  on  them  because  of  the  peculiar  and  special  knowledge 
of  the  physician,  especially  where  there  is  a  further  relation  of  trust 
and  confidence  between  them  because  of  the  fact  that  the  physician 
is  employed  by  the  employer  of  the  injured  party  who  was  injured 
in  his  employer's  service.  These  rules  also  apply  to  statements  by  an 
employer's  claim  agent  for  the  purpose  of  procuring  a  release,**  and 
to  false  statements  as  to  the  nature  of  the  injury,  whereby  a  settlement 
is  procured,  made  by  a  physician  **  or  by  the  agent  of  the  person 
responsible  for  the  injury.**  This  is  equally  true  whether  the  phy- 
sician knew  that  his  statements  were  false  or  should  have  known  it 
in  the  exercise  of  proper  care,*'  or  whether  he  made  them  without 
knowing  whether  they  were  true  or  false.*®    But  fraud  in  the  procure- 

28  Am.  Rep.  259  and  note;  Sweet  v.  35  Wash.  439,  77  Pac.  727, 1  Ann.  Cas. 

KimbaU,  166  Mass.  332,  44  N.  E.  243,  443. 

55  A.  S.  R.  406.  15.  Haigh  v.  White  Way  Laundry 

10.  Beach  v.  Bea«h,  160  la.  346, 141  Co.,  164  la.  143,  145  N.  W.  473,  50 
N.  W.  921,  Ann.  Cas.  1915D  216  and  L.R.A.(N.S.)  1091  and  note;  St.  Louis^ 
note,  46  L.R.A.(N.S.)  98;  Kujek  v.  etc.,  R.  Co.  v.  Richards,  23  Okla.  256, 
Goldman,  150  N.  Y.  176,  44  N.  E.  773,  102  Pac.  92,  23  L.R.A.(N.S.)  1032. 
55  A.  S.  R.  670,  34  L.R.A.  156.  Notes:    20    L.RJL.(N.S.)    922;    48 

11.  Sears  v.  Wegner,  150  Mich.  388,  L.R.A.(N.S.)  448. 

114  N.  W.  224,  14  L.R.A.(N.S.)  819.  16.  Haigh  v.  White  Way  Lamidry 

12.  Hedin  v.  Minneapolis  Medical,  Co.,  164  la.  143,  145  N.  W.  473,  50 
etc.,  Inst.,  62  Minn.  146,  64  N.  W.  158,  L.R.A.(N.S.)  1091  and  note;  St.  Louis, 
54  A.  S.  R.  628,  35  L.R.A.  417.  See  etc.,  R.  Co.  v.  Richards,  23  Okla.  256,. 
generally.  Physicians  and  Surgeons.  102  Pac.  92,  23  L.R.A.(N.S.)  1032. 

13.  Haigh  v.  White  Way  Laundiy  Note:  48  L.R.A.(N.S.)  448. 

Co.,  164  la.  143,  145  N.  W.  473,  50  17.  St.  Louis,  etc.,  R.  <3o.  v.  Rich- 

L.R.A.(N.S.)   1091  and  note;  Bjork-  ards,  23  Okla.  256,  102  Pac-  92,  2a 

lund  V.  Seattle  Electric  Co.,  35  Wash.  L.R.A.(N.S.)  1032. 

439,  77  Pac.  727, 1  Ann.  Cas.  443.  Note:  50  L.R.A.(N.S.)  1092. 

14.  Bjorklund  v.  Seattle  Electric  Co.,  18.  Haigh  v.  White  Way  Laundry 

272 


12  B.  C.  L.  FRAUD  AND  DECEIT  }  39 

ment  of  a  release  from  an  injured  employee  is  not  shown  by  the  fact 
that  the  employer's  surgeon  expressed  his  opinion  that  no  injuries 
except  those  known  at  the  time  would  result  from  the  accident,  in 
reliance  upon  which  the  release  was  executed,  and  that  injuries  of  a 
much  more  serious  character  subsequently  developed.**  So  far  as 
concerns  the  validity  of  releases  between  master  and  servant^  and 
releases  generally,  other  topics  should  also  be  consulted.** 

Title,  Location,  Quantity  and  Condition  of  Property 

39.  Title  and  Ownership. — ^Though  there  is  some  authority  to  the 
contrary,*  it  is  generally  held  that  false  representations  by  the  vendor 
of  realty  as  to  its  ownership  *  or  possession,*  or  as  to  his  title  thereto,* 
may  constitute  such  fraud  as  will  justify  a  rescission  of  the  sale  or 
form  the  basis  of  an  action  of  deceit,  provided  they  are  as  to  matters 
of  fact  and  not  mere  expressions  of  opinion,^  and  are  made  under  such 
circumstances  and  in  such  a  way  that  the  other  party  has  a  right  to 
rely  on  them,*  and  the  other  essential  elements  of  actionable  fraud 
are  present.'     This  rule  has  been  applied  to  a  false  representation 

Co.,  164  la.  143,  145  N.  W.  473,  50  Dee.  403;  Rimer  v.  Dngan,  39  Miss. 
L.R.A.(N.S.)  1091  and  note.  477,  77  Am.  Dec  687  and  note;  Clark 

19.  Quebe  v.  Gulf,  etc.,  R.  Co.,  98  v.  Edgar,  84  Mo.  106,  54  Am.  Rep. 
Tex.  6,  81  S.  W.  20,  4  Ann.  Cas.  545,  84;  Cressler  v.  Rees,  27  Neb.  515,  43 
66  LJI.A.  734.  N.  W.  363,  20  A.  S.  R.  691 ;  Davis  v. 

20.  See  Mastbs  and  Sebvant;  Re-  Lee,  52  Wash.  330,  100  Pac.  752,  132 
LEASE.  A.  S.  R.  973;  Culver  v.  Avery,  7  Wend. 

1.  Atwood  V.  Chapman,  68  Me.  38,  (N.  Y.)  380,  22  Am.  Dee.  586;  Hunt 
28  Am.  Rep.  5.  v.  Barker,  22  R.  I.  18,  46  Atl.  46,  84 

Notes:  2  Am.  Dec.  78,  79;  15  Am.  A.   S.   R.   812;   Woods   v.   North,   6 

Rep.  384;  35  LJI.A.  420;  37  L.R.A.  Humph.    (Tenn.)    309,  44  Am.   Dec. 

603,  604.  312;  Mitchell  v.  Zimmerman,  4  Tex. 

2.  Brown  v.  Manning,  3  Minn.  35,  75,  51  Am.  Dec  717;  Kathan  v.  Com- 
74  Am.  Dec.  736.  stock,  140  Wis.  427,  122  N.  W.  1044, 

Note:  18  A.  S.  R.  557.  28  L.R.A.(N.S.)  201  and  note;  Dar- 

3.  Brown  v.  Manning,  3  Minn.  35,  lington  v.  J.  L.  Gates  Land  Co.,  142 
74  Am.  Dec.  736.  Wis.  198, 125  N.  W.  456, 135  A.  S.  R. 

4.  Meeks  v.  Gamer,  93  Ala.  17,  8  1070. 

Bo.  378, 11  LJI.A.  196  and  note;  Bost-       Notes:  15  Am.  Rep.  385;  35  L.R.A. 
wick  V.  Lewis,  1  Day  (Conn.)  250,  2  420,  438,  439;  37  L.R.A.  603,  604;  28 
Am.  Dec.  73  and  note;  Snyder  v.  La-  L.R.A.(N.S.)   202  et  seq.;  Ann.  Caa. 
framboise,  Breese  (111.)  343,  12  Am.  1913B  1143  et  sea. 
Dec.  187;  Westerman  v.  Corder,  86       5.  Andrus   v.    St.   Louis   Smelting, 
Kan.   239,  119  Pac.  868,  Ann.   Cas.   etc.,  Co.,  130  U.  S.  643,  9  S.  Ct.  645, 
1913C60,39L.R.A.(N.S.)  500;Shack-  32  U.  S.   (L.  ed.)   1054;  Kathan  v. 
dford  V.  Hendley,   1  A.  K.   Marsh.   Comstock,  140  Wis.  427,  122  N.  W. 
(Ky.)  496,  10  Am.  Dec.  753;  Camp-  1044,  28  L.R.A.(N.S.)  201  and  note* 
bell  V.  Whittingham,  5  J.  J.  Mai^.   See  supra,  par.  14  et  seq.,  as  to  neces- 
(Ky.)  96,  20  Am.  Dec.  241;  Reynolds  sity  of  representation  b^g  of  fact 
▼.  Franklin,  44  Minn.  30,  46  N.  W.       6.  See  infra,  par.  133. 
139,  20  A.  S.  R.  540;  Parham  v.  Ran-       7.  See  supra,  par.  10  et  seq. 
dolph,  4  How.   (Miss.)   435,  35  Am. 

R.  C.  L.  Vol.  XII.— 18.        273 


^  39  FRAUD  AND  DECEIT  12  R.  C.  L. 

by  the  vendor  that  he  has  a  good  title  when  in  fact  he  has  no  title,* 
that  a  tax  title  is  perfect,*  or  as  to  the  existence  of  incumbrances,*® 
or  that  the  land  is  clear  of  interferences  under  elder  patents,**  or 
that  he  owns  the  timber  on  the  land  conveyed  when  he  has  previously 
sold  it  to  another.*^  On  the  other  hand,  the  vendor  cannot  be  held 
responsible  where  he  merely  expresses -an  opinion  as  to  the  legal 
effect  of  known  facts  and  muniments  of  title,*'  or  an  opinion  as  to 
the  validity  of  his  title.**  It  has  also  been  held  that  a  statement  by 
an  auctioneer,  in  response  to  an  inquiry  in  regard  to  the  amount  of 
incumbrances  on  the  property  to  be  sold,  that  he  does  not  know,  but 
has  heard  that  they  amount  to  a  named  sum,  is  a  mere  opinion  and 
hence  not  fraudulent,  though  the  amount  is  greater.**  So,  a  state- 
ment by  the  vendor  that  he  has  a  good  title  and  can  make  a  good 
title  to  the  land  to  the  vendee,  while  embodying  a  conclusion  from  the 
facts  relative  to  the  title,  is  in  effect  a  representation  that  the  facts 
which  will  constitute  a  good  title  exist,  especially  where  the  vendee 
is  ignorant  of  land  titles.**  So,  too,  a  false  representation  that  a  trust 
deed  is  a  first  lien  and  that  there  are  no  prior  mortgages  or  trust  deeds 
is  a  representation  of  fact,  and  not  a  mere  opinion.*^  Again,  a  repre- 
sentation that  the  title  to  land  is  perfect  and  free  from  incumbrances 
amounts  to  an  affirmation  of  fact  in  so  far  as  any  acts  of  the  party 
making  it  in  respect  to  the  title  are  concerned,  and  if  false  in  respect 
of  such  acts  is  ground  for  rescission  though  innocently  made.*®  False 
representations  by  the  vendor  of  personalty  as  to  his  ownership  are 
actionable,*®  as  are  misrepresentations  to  the  owner  of  real  estate  as 
to  the  extent  of  his  interest  therein,  he  being  ignorant  with  reference 
thereto,  and  the  purchaser  having  knowledge  thereof,*®  That  the 
purchaser  of  property  agrees  to  look  to  a  third  person  for  his  indem- 
nity in  case  the  land  shall  be  lost  does  not  preclude  him  from  rescind- 

8.  Rimer  v.  Dugan,  39  Miss.  477,  77  12.  Darlington  v.  J,  L.  Gates  Land 
Am.  Dec.  687;  Buchanan  v.  Burnett,  Co.,  142  Wis.  198,  125  N.  W.  456, 135 
102  Tex.  492,  119  S.  W.  1141,  132  A.   A.  S.  R.  1070. 

S.  R.  900.  13.  Buchanan  v.  Burnett,  102  Tex. 

9.  Babcock  v.  Case,  61  Pa.  St.  427,  492,  119  S.  W.  1141,  132  A.  S.  R. 
100  Am.  Dec.  654;  Kathan  v.  Com-  900. 

stock,  140  Wis.  427,  122  N.  W.  1044,  14.  Champlin  v.  Laytin,  18  Wend. 

28  L.R.A.(N.S.)  201.  (N.  Y.)  407,  31  Am.  Dec.  382. 

10.  Christian  v.  Scott,  1  Stew.  (Ala.)  15.  Barnard  v.  Duncan,  38  Mo.  17D, 
490, 18  Am.  Dec.  68 ;  Cullum  v.  Branch  90  Am.  DeU.  416. 

Bank,  4  Ala.  21,  37  Am.  Dec.  725;  16.  Buchanan  v.  Burnett,  102  Tex. 

Campbell    v.    Wbittingham,    6    J.    J.  492,  119  S.  W.  1141, 132  A.  S.  R.  900. 

Marsh.   (Ky.)  96,  20  Am.  Dec.  241;  17.  Kehl  v.  Abram,  210  lU.  218,  71 

Culver  V.  Avery,  7  Wend.    (N.   Y.)  N.  E.  347, 102  A.  S.  R.  158. 

380,  22  Am.  Dec.  586;  Gannon  V.  Haus-  18.  Champlin  v.  Laytin,  18  Wend, 

aman,  42  Okla.  41,  140  Pac.  407,  52  (N.  Y.)  407,  31  Am.  Dec.  382. 

L.R.A.(N.S.)  519.  19.  Cross  v.  Peters,  1  Greenl.  (Me.) 

11.  Peebles    v.    Stephens,    3    Bibb.  376,  10  Am.  Dec.  78. 

(Ky.)  324,  6  Am.  Dec.  660.  20.  Note;  30  L.R.A.(N.S.)  753. 
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ing  the  contract  of  sale  where  the  vendor  conceals  the  existence  of 
interfering  claims  under  older  patents,  since  good  faith  is  as  essential 
in  contracts  under  which  the  vendee  undertakes  to  risk  the  title  as 
in  those  of  any  other  description.* 

40.  Location. — Some  courts  have  held  that  false  representations  as 
to  the  situation  of  land  are  not  actionable.*  It  is  generally  held,  how- 
ever, that  they  may  constitute  fraud  *  which  will  sustain  an  action  of 
deceit,*  or  constitute  ground  for  rescinding  the  contract  of  sale,^  pro- 
vided they  are  of  such  a  character  and  are  made  in  such  a  way  that 
the  vendee  has  a  right  to  rely  on  them.®  As  in  other  cases,  no  relief 
can  be  had  if  the  representation  is  made,  as  a  matter  of  opinion  only,' 
at  least  unless  it  is  knowingly  false  and  an  intentional  deception  is 
shown ;  ®  but  representations  made  by  one  who  claims  personal  knowl- 
edge and  is  seeking  to  sell  or  exchange  the  property,  cannot  be  con- 
sidered mere  matter  of  opinion,®  nor  can  representations  which  are 
made  positively  and  with  the  intent  that  they  shall  be  relied  upon.*® 
A  misrepresentation  as  to  the  location  of  suburban  lots  with  reference 
to  a  suburban  street  involves  a  material  matter  and  is  ground  for 
rescission.**  Falsely  pointing  out  the  land  proposed  to  be  sold  is  a 
fraud  which  will  sustain  an  action  for  damages  for  deceit,**  and  is 
also  ground  for  rescission,**  if  the  other  essential  elements  of  action- 
able fraud  are  present.  So,  too,  third  persons  claiming  to  know  the 
location  of  property  are  generally  liable  in  damages  if  they  point  out 
the  wrong  land  to  the  vendee.**  It  has  been  held  that  a  representa- 
tion that  land  is  near  a  railway  station  cannot  be  made  the  basis  of  an 
action  for  deceit.**  A  sale  of  lots  at  auction  by  a  plan  shown  to  bidders 
is  a  representation  of  the  existence  and  location  of  the  streets  set  out 
in  the  plan,  and  is  the  affirmation  of  a  positive  fact  which  if  false  and 

1.  Peebles    v.    Stephens,    3    Bibb.  Matthews,  77  Ala.  357,  54  Am.  Rep. 
(Ky.)  324,  6  Am.  Dec.  660.  60. 

2.  Note:  15  Am.  Rep.  38o.  8.  See  supra,  par.  17. 

'     3.  Van   Epps  v.   Harrison,  5  Hill       9-  Note:  35  L.R. A.  429,  439. 
(N.  Y.)  63,  40  Am.  Dec.  314.  1^-  I^avis  v.  Lee,  52  Wash.  330,  100 

4.  Small  V.  Kennedy,  137  Ind.  299,  Pa<;-  '^^2,  132  A.  S.  R.  973. 

36  N.  E.  674, 19  L.R.A.  377;  Hecht  v.  ,  .J^^^^^^.;!:-  ^rfi^J^,^^'  ^^f' 
Metzler,  14  Utah  408,  48  Pac.  37,  60  -^^tJ^i  ^'  ^2"'  ^°  ^oo^^^'l  .^l' 
A.  S.  R.  906;  Lawson  v.  Vernon   38  cft^L^ri  ^  a'T^iJ  ^^I^T^'^' ^^^' 

-or     I.     ACin    CA  T>         ccn    iat    a      a     t>      o"   "^-C  009,  107  A.  S.  R.  880. 

Wash  422,  80  Pac.  559^107  A   S   R        ^^^^.  33  'l.R.A.(N.S.)  302  et  seq. 

??^'  T^o^'fon-  A^'  ^  ^f"'  ^^^'  ^^^  13.  Kirkland  v.  Lott,  2  Scam.  (lU.) 
Pa^,  7d2,  132  A.  S.  R.  973.  ^3^  33  ^^^    p^^    435.   McKinnon  v. 

Note:  38  L.R.A.(N.S.)  301  et  seq.  Vollmar,  75  Wis.  82,  43  N.  W.  800, 17 

5.  Ballard  v.  Lyons,  114  Minn.  264,  A  S  R  178  6  L  R  A  121 

131  N.  W.  320,  38  L.R.A.(N.S.)  301  Note:'  38  L.R.A.(N;S.)  304  et  seq. 

and  note.  14.  Note:  38  L.R.A.(N.S.)  303. 

6.  See  infra,  par.  134.  15.  Parker  v.  Moulton,  114  Mass. 
l     7.  Montgomery  Southern  Ry.  Co.  v.  99,  19  Am.  Rep.  315,       . 
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material  is  ground  for  relief  in  equity,  if  its  falsity  is  unknown  to  the 
purchaser.** 

41.  Quantity,  Boundary,  and  Acreage. — ^It  is  very  generally  held 
that  where  the  seller  either  over  or  underestimates  the  quantity  of  the 
subject-matter  of  the  sale,  and  he  is  in  a  position  to  know  the  quantity, 
or  form  a  reasonably  accurate  estimate  thereof,  and  the  purchaser  is 
not,  if  the  seller  falsely  and  fraudulently  over  or  underestimates  the 
same,  and  such  estimate  is  relied  upon  by  the  purchaser,  it  constitutes 
a  fraud.*'  So,  too,  fraud  may  be  predicated  of  false  representations 
as  to  the  quantity  and  size  of  timber  whereby  one  is  induced  to  enter 
into  a  contract  to  cut  and  haul  it.*^  A  mere  underestimate  is  gen- 
erally no  defense  to  an  action  for  the  purchase  price,  however,  where 
there  is  no  actual  fraud ;  *•  nor  will  a  misrepresentation  as  to  quantity 
constitute  fraud  where  the  parties  stand  on  an  equal  footing  and  have 
equal  means  of  ascertaining  the  truth.**^  False  representations  as  to 
the  quantity  of  timber  on  land  sold  have  been  held  to  be  ground  for 
rescinding  the  sale.*  Statements  as  to  the  number  of  things  sold, 
though  professedly  of  opinioi^,  may  repel  that  conclusion  and  amount 
to  statements  of  fact  if  grossly  erroneous.*  But  mere  expressions  of 
opinion  by  the  vendor  as  to  the  area  of  land  sold  or  the  number  of 
acres  which  the  tract  contains,  cannot  be  made  the  basis  of  a  charge  of 
fraud,*  at  least  where  the  opinion  is  honestly  entertained  and  there 
is  no  fraudulent  intent^  It  has  been  held  that  a  misrepresentation 
by  the  owner  of  land  as  to  the  quantity  of  it  which  is  fit  for  cultivation 
constitutes  a  fraud.*  Fraud  may  be  predicated  upon  the  fact  that 
the  vendor  of  land  falsely  represents  that  certain  land  is  included  in 
the  tract  sold,*  or  misrepresents  the  lines  or  boundaries  of  the  land,^ 

16.  McCall  V.  Davis,  56  Pa.  St.  431,  331, 56  Am.  Dec.  509 ;  Daniel  v.  Pogue, 
94  Am.  Dec.  92.  Sneed    (Ky.)    98,   3  Am.   Dec.   708; 

17.  Mt.  Hope*  Nurseries  v.  Jackson,  Pringle  v.  Samuel,  1  Litt.  (Ky.)  43, 
36  Okla.  273,  128  Pac.  250,  45  L.R.A.  13  Am.  Dec.  214;  Mabardy  v.  McHugh, 
(N.S.)  243  and  note.  202  Mass.  148,  88  N.  E.  894,  132  A. 

18.  Huganir  v.  Cotter,  102  Wis.  323,  S.  R.  484, 16  Ann.  Cas.  500,  23  L.R.A. 
78  N.  W.  423,  72  A.  S.  R.  884.  (N.S.)  487;  McGhee  v.  Bell,  170  Mo. 

19.  Note:  4  L.R.A.(N.S.)  244.  121,  70  S.  W.  493,  59  L.R.A.  761; 

20.  See  infra,  par.  135.  Cabot  v.  Cbristie,  42  Vt.  121,  1  Am. 

1.  McKinnon   v.  Vollmar,  75  Wis.  Rep.  313;  Lawson  v.  Vemon,  38  Wash. 
82,  43  N.  W.  800,  17  A.  S.  R.  178,  6  422,  80  Pac.  559, 107  A.  S.  R.  880. 
L.R.A.  121.  Notes:  77  Am.  Dec.  689;  15  Am. 

2.  Williams  v.  McFadden,  23  Fla.  Rep.  385;  18  A.  S.  R.  557;  6  L.R.A. 
143,  1  So.  618,  11  A.  S.  R.  345.  151 ;  36  L.R.A.  420,  428,  429. 

3.  Camp  V.  Camp,  *2  Ala.  632,  36  5.  Mitchell  v.  Zimmerman,  4  Tex. 
Am.  Dec.  423;  Mabardy  v.  McHugh,  75,  51  Am.  Dec.  717  and  note. 

202  Mass.  148,  88  N.  E.  894,  132  A.  6.  Camp  v.  Camp,  2  Ala.  632,  36 

S.  R.  484,  16  Ann.  Cas.  500  and  note.  Am.  Dec.  423 ;  Munroe  v.  Pritchett,  16 

3  L.R.A.(N.S.)  487.  Ala.  785,  50  Am.  Dec.  203;  Vincent  v. 

Notes:  2  Am.  Dec.  80,  81;  18  A.  S.  Corbett,  94  Miss.  46,  47  So.  641,  21- 

R.  r)57;  35  L.R.A.  419,  420.  L.R.A.(N.S.)  85. 

4.  Harrell  v.  Hill,  19  Ark.  102,  68  7.  Montgomery  Southern  Ry.  Co.  v. 
Am.  Dec.  202;  Yost  v.  Shaffer  3  Ind.  Matthews,  77  Ala.  357,  54  Am.  Rep. 
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thereby  leading  the  purdiaser  to  believe  that  a  certain  tract  is  covered 
by  the  deed  when  in  fact  it  is  not,^  or  represents  that  a  lot  extends 
to  an  alley,  which  is  pointed  out.*  Some  courts  hold  that  representa- 
tions as  to  the  boundaries  of  land  may  be  either  expressions  of  opinion 
or  statements  of  fact,^^  and  that  it  is  for  the  jury  to  decide  which 
they  aie.^^  Misrepresentations  by  the  defendant  at  an  execution  sale 
that  a  certain  tract  of  land  is  included  in  the  levy,  whereby  an  inno- 
cent purchaser  is  induced  to  bid,  will  give  the  purchaser  a  good  title 
in  equity  to  such  tract  though  it  is  not  in  fact  included  in  the  levy, 
and  this  whether  such  representations  proceed  from  design  or  a  mis- 
representation of  the  fact.^^  To  be  ground  for  relief  in  any  case  the 
representations  must,  of  course,  be  of  such  a  character  and  made  in 
such  a  way  that  the  vendee  has  a  right  to  rely  on  them.^* 

42.  Condition,  Qttalityi  Character,  Adaptability,  and  the  Like. — 
Statements  by  the  vendor  of  property  as  to  its  condition,**  quality,** 
character,**  capacity,*'  or  adaptability  to  certain  uses,*®  are  generally 
regarded  as  mere  expressions  of  opinion,  and  when  such  is  the  case 
do  not  constitute  fraud.**    Some  courts  hold  that  false  representations 

60;  Onstafton  v.  Bustemeyer,  70  Conn.  50  S.  E.  306,  70  L.R.A.  349;  William- 

125,  39  Atl.  104,  66  A.  S.  R.  92,  39  son  v.  Holt,  147  N.  C.  315,  61  S.  E. 

LJa.A.  644;  Daniel  v.  Pogue,  Sneed  384,  17  L.R.A.(N.S.)  240;  Robertson 

(Ky.)   98,  2  Am.  Dec.  708;  Glass  v.  v.  Halton,  156  N.  C.  215,  72  S.  E.  316, 

Hulbert,  102  Mass.  24,  3  Am.  Rep.  37  L.R.A.(N.S.)  298;  Hunt  v.  Bark- 

418.  er,  22  R.  1. 18,  46  Atl.  46,  84  A.  S.  R. 

Notes:  15  Am.  Rep.  385;  21  LJR.A.  812;  Pigott  v.  Graham,  48  Wash.  349, 

(N.S.)  86.  93  Pac.  436,  14  L.RA.(N.S.)   1176; 

8.  Glass  V.  Hulbert,  102  Mass.  24,  J.  H.  Clark  Co.  v.  Rice,  127  Wis.  451, 
3  Am.  Rep.  418.  106  N.  W.  231,  7  Ann.  Cas.  505. 

9.  Davis  V.  Central  Land  Co.,  162-      Notes:  2  Am.  Dec.  79,  80;  15  Am. 
T.Ia.  269,  143  N.  W.  1073,  49^  L.R.A.  Rep.  385;  35  L.R.A.  419,  436,  437;  37 

(N.S.)  1219.  L.R.A.  607. 

'      10.  Foster  v.  Kennedy,  38  Ala.  359,  16.  Williams  v.  McFadden,  23  Fla. 

^1  Am.  Dec.  56.  143, 1  So.  618, 11  A.  S.  R.  345 ;  Stack- 

11.  See  infra,  par.  190.  pole  v.  Hfencock,  40  Fla.  362,  24  So. 

12.  Buchanan  v.  Moore,  13  Serg.  &  914,  45  L.R.A.  814;  Silver  v.  Frazier, 
B.  (Pa.)  304,  15  Am.  Dec.  601.  See  3  Allen  (Mass.)  382,  81  Am.  Dec.  662. 
Executions,  vol.  10,  p.  1328  et  seq.  17.  Neidefer  v.   Chastain,   71   Ind. 

13.  See  infra,  par.  135.  363,  36  Am.  Rep.  198. 

14.  Williams  v.  McFadden,  23  Fla.  18.  Williams  v.  McFadden,  23  Fla. 
143, 1  So.  618, 11  A.  S.  R.  345 ;  Stack-  143, 1  So.  618, 11  A.  S.  R.  345 ;  Stack- 
pole  V.  Hancock,  40  Fla.  362,  24  So.  pole  v.  Hancock,  40  Fla.  362,  24  So. 
914,  45  L.R.A.  814;  Parker  v.  Moulton,  914,  45  L.R.A.  814;  Neidefer  v.  Chas- 
114  Mass.  99, 19  Am.  Rep.  315.  tain,  71  Ind.  363,  36  Am.  Rep.  198 ; 

15.  Crocker  v.  Manley,  164  111.  282,  Holbrook  v.  Connor,  60  Me.  578,  11 
45  N.  E.  577,  56  A.  S.  R.  196;  Hoi-  Am.  Rep.  212;  Parker  v.  Moulton,  114 
brook  V.  Connor,  60  Me.  578,  11  Am.  Mass.  99,  19  Am.  Rep.  315;  Hickey  v. 
Rep.  212;  Boulden  v.  StilweU,  100  Md.  Morrell,  102  N.  Y.  454,  7  N.  E.  321, 
543,  60  Atl.  609,  1  LJl.A.(N.S.)  258;  55  Am.  Rep.  824. 

Silver  v.  Frazier,  3  Allen  (Mass.)  382,       19.  Hickey  v.  Morrell,  102  N.  Y.  451, 
81  Am.  Dec.  662 ;  National  Cash  Reg-  7  N.  E.  321,  55  Am.  Rep.  824. 
isier  Co.  v.  Townsend,  137  N.  C.  652, 
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as  to  the  quality  of  land  sold  may  constitute  fraud,*^  if  made  under 
auch  circumstances  as  will  justify  the  vendee  in  relying  thereon.*  It 
is  also  held  that  representations  as  to  quality  may  be  either  expressions 
of  opinion  or  statements  of  fact,*  and  it  is  for  the  jury  to  decide  which 
they  are.'  Misrepresentations  of  particular  facts  affecting  the  quality 
or  condition  of  the  thing  sold  are  generally  actionable.*  Fraud  may 
be  predicated  of  false  representations  that  a  certain  privilege  is 
annexed  to  land  sold,^  or  as  to  the  character  of  improvements  thereon,* 
or  that  it  is  suitable  for  certain  purposes,'  or  that  it  has  a  gusher  of 
water  on  it,^  or  that  there  is  a  harbor  at  the  place  where  it  is  situated.* 
Similarly,  fraud  may  rest  in  an  undertaking  that  land  agreed  to  be 
sold  shall  be  as  good  grass  land  as  any  in  the  state,*®  or  upon  a  fraud- 
ulent representation  that  an  adjoining  owner  is  bound  to  maintain 
a  line  fence,  whereby  a  purchaser  is  induced  to  agree  to  maintain  an- 
other fence,^*  or  upon  representations  that  land  is  not  subject  to  over- 
flow, where  the  vendee  at  the  time  is  unable  to  determine  from  appear- 
ances whether  it  is  or  not,^*  or  upon  a  wilful  misrepresentation  by  one 
who  exchanges  land  that  the  property  given  in  exchange  is  high  and 
dry,  when  relied  upon  by  the  other  party,  without  an  inspection  of 
the  premises,*'  or  upon  unqualified  statements  by  the  vendor  as  to 
the  grade  of  a  lot  made  as  of  his  own  knowledge,  though  he  does  not 
know  them  to  be  untrue.**  It  has  been  held  that  a  bare  representa- 
tion that  land  is  level  cannot  be  made  the  basis  of  an  action  of  deceit.*^ 
43.  Buildings;  Manufactures;  Publications;  Live  Stock;  Pro- 
ductiveness.— It  has  been  held  that  an  action  of  deceit  cannot  be  based 
upon  a  representation  that  a  house  on  land  sold  is  in  good  repair  and 

20.  Parham   v.   Randolph,  4   How.  7.  Van   Epps   v.  Harrison,  5  Hill 

(Miss.)  435,  35  Am.  Dec.  403;  Cress-  (N.  Y.)  63,  40  Am.  Dec.  314;  Howe 

ler  V.  Reese,  27  Neb.  515,  43  N.  W.  v.  Martin,  23  Okla.  561,  102  Pac.  128, 

363,  20  A.  S.  R.  691;  Hoock  v.  Bow-  138  A.  S.  R.  840. 

am,  42  Neb.  80,  60  N.  W.  389,  47  A.  8.  George  v.  Hesse,  100  Tex.  44,  93 

S.  R.  691.  S.  W.  107,  123  A.  S.  R.  772,  15  Ann. 

1.  See  infra,  par.  135.  Cas.  456,  8  L.R.A.(N.S.)  804. 

2.  Foster  v.  Kennedy,  38  Ala.  359,  9.  Miles  v.  Stevens,  3  Pa.  St.  21,  46 
81  Am.  Dec.  56.  Am.  Dec.  621. 

3.  See  infra,  par.  190.  10.  Journey  v.  Hunt,  1  N.  J.  L.  235, 

4.  Ellis  V.  Andrews,  56  N.  Y.  83,  15  1  Am.  Dec.  202, 

Am.  Rep.  379  and  note;  Handy  v.  Wal-  11.  Glass  v.  Hulbert,  102  Mass.  24, 

dron,  18  R.  I.  567,  29  Atl.  143,  49  A.  3  Am.  Rep.  418. 

S.  R.  794.  12.  Alexander     v.     Beresford,     27 

Notes:  32  A.  S.  R.  441;  37  L.R.A.  Miss.  747,  61  Am.  Dec.  538. 

607.  13.  Hecht  v.  Metzler,  14  Utah  408, 

5.  Monell  v.  Golden,  13  Johns.   (N.  48  Pac.  37,  60  A.  S.  R.  906. 

Y.)  395,  7  Am.  Dec.  390.  14.  Bullitt  v.  Farrar,  42  Minn.  8,  43 

6.  Small  V. 'Kennedy,  137  Ind.  299,   N.  W.  566,  18  A.  S.  R.  485,  6  L.R.A. 
33  N.  E.  674,  19  L.R.A.  337;  Howe  v,   149. 

Martin,  23  Okla.  561,  102  Pac.  128,       15.  Parker  v.  ]\roulton,  114  Mass.  9f?, 
138  A.  S.  R.  840.  19  Am.  Rep.  315. 

Note:  6  L.R.A.  151. 
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well  finished/*  but  that  such  an  action  lies  for  false  representations 
by  a  landlord  that  a  house  is  sweet  and  healthy,  made  for  the  purpose 
of  inducing  a  prospective  tenant  to  rent  it,  where  the  other  elements 
of  actionable  fraud  are  present,*'  and  likewise  for  a  misrepresenta- 
tion tliat  a  storage  warehouse  is  fireproof  on  the  exterior.*^  A  dealer 
or  manufacturer  who,  with  know^ledge  of  the  falsity  of  his  statements, 
represents  that  an  article  sold  may  safely  be  used  for  a  particular  • 
purpose,  is  liable  in  an  action  of  deceit  for  damages  for  injuries  result- 
ing from  its  use  in  that  manner,  and  this  though  no  contractual 
relation  exists  between  him  and  the  person  so  injured.**  False  repre- 
sentations as  to  the  character  and  contents  of  a  book  to  be  published 
are  ground  for  avoiding  a  subscription  contract  induced  thereby,^** 
as  are  false  representations  as  to  the  meaning  of  technical  terms  used 
in  describing  it.^  False  and  fraudulent  representations  that  livestock 
sold  are  in  a  sound  and  healthy  condition,*  or  that  a  horse  is  safe 
and  just  what  the  purchaser  wants,  when  in  fact  he  is  vicious,*  have 
been  held  actionable.  It  has  been  held  that  fraud  cannot  be  predi- 
cated on  misrepresentations  as  to  the  productiveness  of  property  sold, 
such  as  the  profits  of  a  mill  on  the  land.*  On  the  other  hand,  repre- 
sentations as  to  the  crops  which  have  been  produced  on  the  property 
in  the  past,*  and  an  assertion  that  trees  are  bearing,*  have  been  held 
to  be  assertions  of  facte  which  will  support  a  charge  of  fraud. 

Value,  Cost,  and  the  Like 

44.  General  Rule. — ^Representations  of  value  are  generally  regarded 
as  mere  opinions,  or  seller's  statements,  and,  when  such  is  the  case, 
are  held  not  to  constitute  fraud ; '  though  they  may  operate  to  defeat 

16.  Parker  v.   Moulton,  114   Mass.  Wintz  v.  Morrison,  17  Tex.  372,  67 
99,  19  Am.  Rep.  315.  Am.  Dec.  658 ;  West  v.  Emery.  17  Vt. 

17.  Note:  93  A.  S.  R.  843.  583,   44   Am.   Dec.    356;    Howard    v. 

18.  Hickey  v.  Morrell,  102  N.  Y.  454,  Goiild,  28  Vt.  523,  67  Am.  Dec.  728 ; 
7  N.  E.  321,  55  Am.  Rep.  824.  Wheeler  v.  Wheelock,  33  Vt.  144,  78 

19.  Cunningbam    v.    C.    R.    Pease  Am.  Dec.  617. 

House  Furnishing  Co.,  74  N.  H.  435,  3.  Shackett  v.  Bickford,  74  N.  H. 

69  Atl.  120, 124  A.  S.  R.  979,  20  L.R.A.  57,  65  Atl.  252,  124  A.  S.  R.  933,  7 

(N.S.)  236.    See  also  infra,  par.  122.  L.R.A.(N.S.)  646. 

20.  Greenleaf  v.  Gerald,  94  Me.  91,  4.  Notes:  2  Am.  Dec.  81;  15  Am. 
46    Atl.   799,   80   A.    S.   R.   377,   50  Rep.  385. 

L.R.A.  542.  5.  Notes:    15    Am.    Rep.    385;    35 

1.  Barrie  v.  Miller,  104  Ga.  312,  30   L.R.A.  439. 

S.  E:  840,  69  A.  S.  R.  171.  6.  Williams  v.  McFadden,  23  Fla. 

2.  Morehouse  v.  Northrop,  33  Conn.  143,  1  So.  618,  11  A.  S.  R.  345. 
380,  89  Am.  Dec.  211;  Irwin  v.  Sher-  7.  Tooker  v.  Alston,  159  Fed.  599, 
ril,  1  N.  C.  99,  1  Am.  Dec.  574;  Gar-  86  C.  C.  A.  425, 16  L.R.A.(N.S.)  818; 
vin  V.  Harrell,  27  Okla.  373,  113  Pac.  Camp  v.  Camp,  2  Ala.  632,  36  Am. 
186,  Ann.  Cas.  1912B  744,  35  L.R.A.  Dec.  423;  Ansley  v.  Piedmont  Bank, 
(N.S.)  862;  Vance  v.  Word,  1  Nott  113  Ala.  467,  21  So.  69,  59  A.  S.  R. 
&  McC.  (S.  C.)  197,  9  Am.  Dec.  683;  122;    Sherwood    v.    Salmon,    5    Day 
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an  action  for  specific  performance.®  The  same  is  ordinarily  true  of 
representations  by  the  vendor  of  property  that  it  is  worth  a  certain 
sum,*  or  has  been  sold  for  a  certain  sum,^^  or  as  to  the  amount  for 

(Conn.)  439,  5  Am.  Dec.  lC7j  Gastaf-  Neb.  615,  43  N.  W.  363,  20  A.  S.  R. 

son  V.  Rustemeyer,  70  Conn.  125,  39  691;  Page  v.  Parker,  43  N.  H.  363,  80 

Atl.  104,  66  A.  S.  R.  92,  39  L-R.A.  Am.  Dec.  172  and  note;  Van  Epps  v. 

'  644;  Bradley  v.  Oviatt,  86  CQnn.  63,  Harrison,  5  Hill  (N.  Y.)  63,  40  Am. 

84   Atl.    321,   42   L.R.A.(N.S.)    828;  Dec.  314;  Simar  v.  Canaday,  53  N.  Y. 

Williams  v.  McFadden,  23  Fla.  143,  1  298,  13  Am.  Rep.  623 ;  EUis  v.  An- 

So.  618,  11  A.  S.  R.  345;  Stackpole  v.  drews,  56  N.  Y.  83,  15  Am.  Rep.  379 

Hancock,  40  Fla.  362,  24  So.  914,  45  and  note;  Chrysler  v.  Canaday,  90  N. 

L.R.A.  814;  Collier  v.Harkness,  26  Ga.  Y.  272,  43  Am.  Rep.  166;  Hickey  v. 

362,  71  Am.  Dec.  216 ;  Kenner  v.  Hard-  MorreU,  102  N.  Y.  454,  7  N.  E.  321, 

ing,  85  111.  264,  28  Am.  Rep.   615;  55  Am.  Rep.  824;  Fairchild  v.  Mc- 

Endsley  v.  Johns,  120  111.  469,  12  N.  Mahon,  139  N.  Y.  290,  34  N.  E.  779, 

E.  247,  60  Am.  Rep.  572;  Crocker  v.  36  A.  S.  R.  701;  National  Cash  Regis- 

Manley,  164  111.  282,  45  N.  E.  577,  56  ter  Co.  v.  Townsend,  137  N.  C.  652,  50 

A.  S.  R.  196;  Hooker  v.  Midland  Steel  S.  E.  306,  70  L.R.A.  349;  Williamson 

Co.,  215  111.  444,  74  N.  E.  445,  106  A.  v.  Holt,  147  N.  C.  316,  61  S.  E.  384, 

S.  R.  170;  Neidefer  v.  Chastain,  71  17    L.R.A.(N.S.)    240;    Robertson   v, 

Ind.  363,  36  Am.  Rep.  198;  Stauffer  Halton,  156  N.  C.  215,  72  S.  E.  316, 

V.  Hulwick,  176  Ind.  410,  94  N.  E.  154,  37  L.R.A.(N.S.)   298;  Rockafellow  v. 

Ann.  Cas.  1914A  951 ;  Teaehout  V.  Van  Baker,  41  Pa.  St.  319,  80  Am.  Dec. 

Hoesen,  76  la.  113,  40  N.  W.  66,  14  624;  Handy  v.  Waldron,  18  R.  I.  567, 

A.  S.  R.  206, 1  L.R.A.  664;  State  Bank  28  Atl.  605,  49  A.  S.  R.  794;  Hunt  v. 

of  Iowa  Falls  v.  Brown,  142  la.  190,  Barker,  22  R.  I.  18,  46  Atl.  46,  84  A. 

Il9  N.  W.  81, 134  A.  S.  R.  412;  Graff-  S.  R.  812;  Gainesville  Nat.  Bank  v. 

enstein  v.  Epstein,  23  Kan.  443,  33  Bamberger,  77  Tex.  48,  13  S.  W.  959, 

Am.  Rep.  171;  Moore  v.  Turbeville,  2  19  A.  S.  R.  738;  Hecht  v.  Metzler,  14 

Bibb  (Ky.)  602,  5  Am.  Dec.  642;  Per-  Utah  408,  48  Pac.   37,  60  A.   S.  R. 

kins  V.  Rice,  Litt.  Sel.  Cas.  (Ky.)  218,  906;  Crompton  v.  Beedle,  83  Yt.  287, 

12  Am.  Dec.  298 ;  Ripy  v.  Cronan,  131  75  Atl.  331,  Ann.  Cas.  1912A  399,  30 

Ky.  631,  115  S.  W.  791,  21  L.R.A.  L.R.A. (N.S.)    748    and    note;    J.    H. 

(N.S.)  305;  Bean  v.  Herrick,  12  Me.  Clark  Co.  v.  Rice,  127  Wis.  451,  106 

262,  28  Am.  Dec.  176;  Holbrook  v.  N.  W.  231,  7  Ann.  Cas.  505. 

Connor,  CO  Me.  578,  11  Am.  Rep.  212  Notes:  2  Am.  Dec.  78,  80;  90  Am. 

and  note;  Pendergast  v.  Reed,  29  Md.  Dec.  428;   18  A.  S.  R.  556,  557;   6 

398,  96  Am.  Dec.  539 ;  Boulden  v.  Stil-  L.R.A.  151 ;  35  L.R.A.  418  et  seq. ;  37 

well,  100  Md.  543,  60  Atl.  609, 1  L.R.A.  L.R.A.  605  et  seq. 

(N.S.)  258  and  note;  Silver  v.  Frazier,  8.  Whiting  v.  Price,  169  Mass.  576, 

3  Allen  (Mass.)  382,  81  Am.  Dec.  662;  48  N.  E.  772,  61  A.  S.  R.  307. 

Parker  v.  Moulton,  114  Mass.  99,  19  Notes:   35   L.R.A.  433;   30   L.R.A. 

Am.  Rep.  315;  Homer  v.  Perkins,  124  (N.S.)  755  et  seq. 

Mass.  431,  26  Am.  Rep.  677;  Poland  See   generally,   Specific   Perform- 

V.  Brownell,  131  Mass.  138,  41  Am.  ance. 

Rep.    215;    Deming    v.    Darling,   148  9.  Teaehout  v.  Van  Hoesen,  76  la. 

Mass.  504,  20  N.  E.  107,  2  L.R.A.  743  113,  40  N.  W.  96,  14  A.  S.  R.  206,  1 

and  note;   Andrews  v.   Jackson,  168  L.R.A.  664;  Holbrook  v.  Connor,  60 

Mass.  266,  47  N.  E.  412,  60  A.  S.  R.  Me.  578,  11  Am.  Rep.  212;  Medbury 

390,  37  L.R.A.  402;  Whiting  v.  Price,  v.  Watson,  6  Mete.    (Mass.)   246,  39 

172  Mass.  240,  51  N.  E.  1084,  70  A.  S.  Am,  Dee.  726  and  note;  Saunders  v. 

R.  262 ;  Boles  v.  Merrill,  173  Mass.  491,  Hatterman,  24  N.  C.  32,  37  Am.  Dec. 

53  N.  E.  894,  73  A.  S.  R.  308;  Morgan  404  and  note. 

V.  Dinges,  23  Neb.  271,  36  N.  W.  544,  Note:  1  L.R.A.(N.S.)  260. 

8  A.  S.  R.  121;  Cressler  v.  Rees,  27  10.  Saunders  v.  Hatterman,  24  N. 
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which  it  may  be  sold,^*  though  the  contrary  is  sometimes  held  of 
statements  as  to  what  property  has  been  sold  or  offered  for  where  there 
are  special  circumstances.^'  Nor  are  false  representations  as  to  the 
market  price  *•  or  market  value  **  of  a  commodity  sold,  ordinarily 
ground  for  setting  aside  the  sale.  There  is  considerable  authority  to 
the  effect  that  fraud  cannot  be  predicated  of  representations  as  to 
value  though  they  are  known  by  the  party  making  them  to  be  false 
and  are  made  with  a  view  to  deceive,^*  but  that  the  vendee  must  go 
further  and  show  that  some  deceit  was  practiced  for  the  purpose  of 
putting  him  off  his  gtiard.^^  On  the  other  hand  it  is  held  that  such 
representations  are  actionable  when  known  to  the  utterer  to  be  untrue, 
if  made  with  the  intention  of  misleading  the  vendee,  and  if  he  does 
in  fact  rely  on  them  and  is  misled  to  his  injury.*' 

45.  Reasons  of  Rule. — ^The  general  rule  that  fraud  cannot  be  predi- 
cated on  representations  as  to  value  and  the  like  is  based  on  the  fact 
that  value  is  largely  a  matter  of  judgment  and  estimation  about  which 
men  may  differ,*®  and  that  such  representations  can  rarely  have 
induced  the  other  party  to  enter  into  the  contract  without  negligence 
on  his  part.**  It  has  been  declared  that  the  extent  of  supply  and 
demand  relative  to  an  article  of  commerce,  upon  which  its  value 
principally  depends,  is  in  a  great  measure  a  matter  of  opinion,  upon 

C.  326, 37  Am.  Dec.  404.  v.  Moulton,  114  Mass.  99, 19  Am.  Rep. 

Notes:  35  L.R.A.(N.S.)  187,  188;  8  315;  Homer  v.  Perkins,  124  Mass.  431, 

Ann.  Cas.  1062.  26  Am.  Rep.  677;  Deming  v.  Darling, 

11.  Note:  1  L.R.A.(N.S.)  260.  148  Mass.  504,  20  N.  E.  107,  2  L.R.A. 

12.  Note:  35  L.R.A.(N.S.)  187, 188.  743;  Page  v.  Parker,  43  N.  H.  363,  80 

13.  Bell  V.  Byerson,  11  la-  233,  77  Am.  Dec.  172;  Chrysler  v.  Canaday,  90 
Am.  Dec.  142;  Graffenstein  v.  Epstein,  N.  Y.  272,  43  Am.  Rep.  166;  Saunders 
23  Kan.  443,  33  Am.  Rep.  171.  v.  Hatterman,  24  N.  C.  32,  37  Am.  Dec. 

Notes:  15  Am.  Rep.  386;  35  LJI.A.  404;  Handy  v.  Waldron,  18  R.  I.  567, 
418;  35  L.R.A.(N.S.)  188.  29  Atl.  143,  49  A.  S.  R.  794. 

14.  Foley    v.     Cowgill,    5    Blackf.       Note:  6  L.R.A.  151. 

(Ind.)   18,  32  Am.  Dec.  49;   Bell  v.  16.  Page  v.  Parker,  43  N.  H.  363, 

Byerson,  11  la.  233,  77  Am.  Dec.  142;  80  Am.  Dec.  172;  Van  Epps  v.  Harri- 

lilientbal  v.  Saffolk  Brewing  Co.,  154  son,  5  Hill  (N.  T.)  63,  40  Am.  Dec. 

Mass.  185,  28  N.  E.  151,  26  A.  S.  R.  314. 

234  and  note,  12  L.R.A.  821.  17.  Note:  1  L.R.A. (N.S.)  260. 

Notes:  2  Am.  Dec.  80;  37  L.R.A.  18.  Williams  v.  McFadden,  23  Fla. 

606.  143,  1  So.  618, 11  A.  S.  R.  345 ;  Moore 

15.  austafson  v.  Rustmeyer,  70  v.  Turbeville,  2  Bibb  (Ky.)  602,  5  Am. 
Conn.  125,  39  Atl.  104,  66  A.  S.  R.  92,  Dec.  642 ;  Cross  v.  Peters,  1  Greenl. 

39  L.R.A.  644;  Crocker  v.  Manley,  164  (Me.)  376,  10  Am.  Dec.  78;  Parker  v. 
lU.  282,  45  N.  E.  577,  56  A.  S.  R.  196 ;  Moulton,  114  Mass.  99,  19  Am.  Rep. 
Teachout  v.  Van  Hoesen,  76  la.  113,  315 ;  Page  v.  Parker,  43  N.  H.  363,  80 

40  N.  W.  96, 14  A.  S.  R.  206, 1  L.R.A.  Am.  Dec.  172;  Van  Epps  v.  Harrison, 
664;  Ripy  v.  Cronan,  131  Ky.  631, 115  5  Hill  (N.  Y.)  63,  40  Am,  Dec.  314; 
S.  W.  791,  21  L.R.A.(N.S.)  305;  Hoi-  Rockafellow  v.  Baker,  41  Pa.  St.  319, 
brook  V.  Connor,  60  Me.  578,  11  Am.  80  Am.  Dec.  624. 

Rep.  212;  Medbury  v.  Watson.  6  Mete.  19.  Handy  v.  Waldron,  18  R.  I.  567, 
(Mass.)  246,  39  Am.  Dec.  726;  Parker  29  Atl.  143,  49  A.  S.  R.  794. 
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which  different  minds  may  form  different  conclusions;  to  deprive  the 
better  informed,  more  enterprising,  and  more  cautious  party  of  the 
benefit  of  his  contract,  on  account  of  representations,  of  the  correctness 
of  which  the  other  party  ought  to  judge  for  himself,  would  tend  more 
to  encourage  ignorance,  sloth,  and  recklessness,  than  to  repress  dis- 
honesty.-^ The  law  does  not  deny  its  aid  in  such  case  because  it  looks 
upon  a  want  of  candor  and  sincerity  with  indulgence,  but  because  it 
will  not  encourage  that  indolence  and  inattention  which  are  no  less 
pernicious  to  the  interest  of  society,^  and  will  not  relieve  those  who 
suffer  damage  by  reason  of  their  own  negligence  or  folly.* 

46.  Illustrations. — Misrepresentations  as  to  the  richness  of  a  mine, 
and  as  to  what  can  be  done  with  it,'  are  not  actionable  as  such,  nor 
are  representations  as  to  the  future  value  or  profitableness  of  a  busi- 
ness, or  as  to  the  profits  which  will  result  from  an  investment,*  nor 
representations  as  to  the  patentee's  charge  for  a  license  to  make  and 
sell  patented  articles,  made  to  induce  the  purchase  of  the  patent.* 
The  rule  that  assertions  of  value  are  not  actionable  has  also  been 
applied  to  a  case  where  one  agreed  to  deliver  to  another  a  certain 
kind  of  property  equal  in  value  to  property  of  the  same  kind  owned 
by  a  third  person,  and  the  person  to  whom  the  delivery  was  to  be 
made  misrepresented  such  value,  it  not  appearing  that  the  property 
was  not  equally  accessible  to  both  parties.*  On  the  other  hand,  repre- 
sentations that  certain  land  is  good  land  and  of  ample  value  to  secure 
a  loan,  made  to  induce  the  making  of  the  loan,  may  constitute  a  state- 
ment of  fact  and  be  actionable^  So,  too,  representations  as  to  the 
value  of  timber  on  a  tract  of  land,  based  as  claimed  upon  the  personal 
knowledge  of  the  person  making  them,  have  been  held  not  mere 
expressions  of  opinion.®  The  question  whether  representations  as  to 
value  are  merely  the  expression  of  an  opinion  or  belief,  or  an  affirma- 
tion of  fact  to  be  relied  upon,  is  sometimes  regarded  as  a  question  for 
the  jury.®  If  a  shipper  deceives  a  carrier  as  to  the  value  of  property 
to  be  transported  and  the  other  elements  of  actionable  deceit  are 
present,  he  cannot  recover  more  than  the  value  of  the  property  as 
stated  to  the  carrier  in  case  it  is  damaged,  even  though  a  contract 
limiting  the  carrier's  liability  to  that  amount  would  be  void.*® 

20.  Foley  v.  Cowgill,  5  Black.  (Ind.)  6.  Moore     v.     Tarbeville,    2    Bibb 

18,  32  Am.  Dec.  49.  (Ky.)  602,  5  Am.  Dec.  642. 

1.  Moore     v.     Turbeville,    2     Bibb  7.  Stauffer    v.    Hulwick,    176    Ind. 
(Ky.)  602,  5  Am.  Dec.  642.  410,  96  N.  E.  154,  Ann.  Cas.  1914A 

2.  Silver  v.  Frazier,  3  Allen  (Mass.)  951. 

382,  81  Am.  Dec.  662.  8.  Note:  35  L.R.A.  429. 

3.  looker  v.  Alston,  159  Fed.  599,       9.  See  infra,  par.  190. 

86  C.  C.  A.  425,  16  L.R.A.(N.S.)  818.  10.  Southern   Exp.   Co.   v.   Fox   ft 

4.  See  supra,  par.  20.  Logan,  131  Ky.  257,  115  S.  W.  184, 

5.  Williams  v.  Hicks,  2  Vt.  36,  19  117  S.  W.  270,  133  A.  S.  R.  241.    See 
Am.  Rep.  693.  Carriers,  vol.  4,  p.  734  et  seq. 
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47.  Exceptions  to  and  Modifications  of  Rule. — ^It  cannot  be  laid 
down  as  a  matter  of  law  that  value  is  never  a  material  fact,^^  and  there 
are  many  exceptions  to  the  general  rule,  arising  out  of  the  special 
circumstances  under  which  the  representations  are  made.^^  For 
example,  the  rule  applies  only  where  the  parties  stand  on  an  equal 
footing,  and  have  equal  means  of  knowledge,  and  there  is  no  relation 
of  trust  or  confidence  existing  between  them.^*  So,  too,  a  statement 
of  value  may  be  of  such  a  character,  so  made  and  intended,  and  so 
received,  as  to  constitute  fundamental  misrepresentation,^^  and  if  it 
18  made  as  an  assertion  of  fact,  and  with  the  purpose  that  it  shall  be 
so  received,  and  it  is  so  received,  it  may  amount  to  a  fraud.*^  Also 
value  is  frequently  made  by  the  parties  themselves  the  principal  ele- 
ment in  a  contract;  and  there  are  many  cases  where  articles  possess 
a  standard  commercial  value,  in  which  it  is  a  chief  criterion  of  quality 
among  those  who  are  not  experts.**  Moreover,  some  courts  hold  that 
the  general  rule  does  not  apply  where  the  representation  is  known 
by  the  party  making  it  to  be  false,  and  it  is  made  with  an  intent  to 
deceive,*^  or  where  it  is  made  by  a  third  person  who  has  no  apparent 
interest  in  the  subject  matter  of  the  contract.*® 

48.  Representations  as  to  Other  Offers  for  Property. — There 
appears  to  be  a  conflict  of  authority  as  to  whether  fraud  may  be 
predicated  on  false  representations  by  a  vendor  as  to  other  offers  for 
the  property  he  is  selling.*®  Some  courts  hold  that  the  general  rule 
applicable  to  representations  as  to  value  applies,  and  that  representa- 
tions that  a  certain  sum  has  been  bid  by  others  for  the  property,*^ 
or  that  the  party  making  the  representation  has  been  offered  *  a  cer- 

11.  Handy  v.  Waldron,  18  R.  I.  567,  29  Atl.  143,  49  A.  S.  R.  794. 

29  Atl.  143,  49  A.  S.  R.  794.  17.  See  supra,  par.  44. 

12.  Gustafson     v.     Rustmeyer,     70  18.  See  infra,  par.  53. 
Conn.  125,  39  Atl.  104,  66  A.  S.  R.  92,  19.  Note:  35  L.R.A.(N.S.)  186. 
39L.R.A.  644;  Holbrook  V.Connor,  60  20.  Moore    v.    Turbeville,    2    Bibb 
Me.  578, 11  Am.  Rep.  212  and  note.  (Ky.)  602,  5  Am.  Dec.  642;  Ripv  v. 

Notes:  2  L.R.A.  744;  6  L.R.A.  151;  Cronan,  131  Ky.  631,  115  S.  W.  791, 

36  L.R.A.  426  et  seq.;  35  L.R^.(N.S.)  21  L.R.A.(N.S.)  305;  Page  v.  Parker, 

188.  43  N.  H.  363,  80  Am.  Dec.  172;  Van 

13.  See  infia,  par.  132.  Epps  v.  Harrison,  5  Hill  (N.  Y.)  63, 

14.  Crompton  v.  Beedle,  83  Vt.  287,  40  Am.  Dec.  314;  Saunders  v.  Hatter- 
75  Atl.  331,  Ann.  Cas.  1912A  399,  30  man,  24  N.  C.  32,  37  Am.  Dec.  404. 
I#.R^.(N.S.)  748.  1.  Kenner  v.  Harding,  85  111.  264, 

15.  Stanffer  v.  Hulwick,  176  Ind.  28  Am.  Dec.  615;  Teachout  v.  Van 
410,  96  N.  E.  154,  Ann.  Cas.  1914A  Hoesen,  76  la.  113,  40  N.  W.  96,  14 
951;  Simar  v.  Canaday,  53  N.  Y.  298,  A.  S.  R.206,  1  L.R.A.  664;  Cross  v. 

13  Am.  Rep.  523;  Hickey  v.  Morroll,  Peters,  1  Qreenl.  (Me.)  376,  10  Am. 
102  N.  Y.  454,  7  N.  E.  321,  55  Am.  Dec.  78;  Holbrook  v.  Connor,  60  Me. 
Rep.  824;  Crompton  v.  Beedle,  83  Vt.  578,  11  Am.  Rep.  212;  Medbury  v. 
287,  75  Atl.  331,  Ann.  Cas.  1912A  399,  Watson,  6  Mete.  (Mass.)  246,  39  Am. 

30  L.R.A.(N.S.)  748.  Dec.  726  and  note;  Boles  v.  Merrill, 
Note:  11  Am.  Rep.  218.  173  Mass.  491,  63  N.  E.  894,  73  A.  vS. 

16.  Handy  v.  Waldron,  18  R.  I.  567,  R.  308 ;  Handy  v.  Waldron,  18  R.  1. 
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tain  sum  for  it,  or  has  refused  to  accept  such  sum,*  do  not  constitute 
actionable  fraud.  In  other  jurisdictions  the  rule  obtains  that  a  repre- 
sentation of  other  offers  is  a  statement  of  fact  upon  which  the  pur- 
chaser may  rely,  and  if  he  does  rely  thereon  and  is  induced  thereby  ta 
purchase  the  property,  the  statement,  if  false,  constitutes  fraud  in 
contemplation  of  law.  It  is  to  be  noted  in  this  connection  that  al- 
though some  courts  concede  the  fraudulent  character  of  misrepresenta- 
tions of  cost,  they  deny  the  application  of  this  doctrine  to  false  repre- 
sentations as  to  other  offers  for  the  property.  On  the  other  hand,  in 
some  jurisdictions  wherein  the  rule  obtains  that  false  representations 
of  cost,  in  the  absence  of  any  other  circumstances,  do  not  constitute 
fraud  in  legal  contemplation,  it  is  held  that  false  statements  as  to 
offers  for  property  constitute  legal  fraud,  if  the  offer  is  made  in  col- 
lusion with  the  vendor,  to  deceive  the  purchaser  and  induce  him  to 
purchase,  and  it  has  this  effect.* 

49.  Representations  as  to  Cost. — ^There  is  a  conflict  of  authority 
as  to  whether  representations  of  the  cost  of  property  or  the  price  paid 
for  it  are  actionable,*  arising,  it  has  been  said,  from  the  different  views 
taken  by  courts  in  different  jurisdictions,  as  to  whether  such  represen- 
tations relate  to  the  value  of  the  property,  and  hence  come  within  the 
rule  that  misrepresentations  of  value,  in  the  absence  of  special  circum- 
stances, are  not  actionable,  and  from  the  different  view  entertained  by 
different  courts,  as  to  the  actionability  of  false  representations  of  fact 
as  affected  by  the  negligence  of  the  person  complaining  thereof  in 
relying  thereon.*  Some  courts  hold  that  fraud  cannot  be  predicated 
on  misrepresentations  by  the  vendor  of  property  as  to  the  price  paid 
for  it  by  others,*  or  by  himself,'  where  the  parties  deal  at  arm's 
length,*  and  no  other  facts  or  circumstances  giving  rise  to  an  express 

567, 29  Atl.  143, 49  A.  S.  R.  794;  Hunt  53  N.  E.  894,  73  A.  S.  R.  308;  Beare 

V.  Barker,  22  R.  I.  18,  46  Atl.  46,  84  v.  Wright,  14  N.  D.  26, 103  N.  W.  632, 

A.  S.  R.  812 ;  Williams  v.  Hicks,  2  Vt.  8  Ann.  Cas.  1057  and  note,  69  L.R.A. 

36, 19  Am.  Rep.  693.  409. 

Notes:  2  Am.  Dec.  80;  6  L.R.A.  151;  7.  Crocker  v.  Manley,  164  111.  282, 

37  L.R.A.  606;  35  L.RJl.(N.S.)   186  45  N.  E.  577,  56  A.  S.  R.  196;  Teach- 

et  seq.  out  v.  Van  Hoesen,  76  la.  113,  40  N. 

2.  Teachout  v.  Van  Hoesen,  76  la.  W.  96, 14  A.  S.  R.  206,  1  L.R.A.  664; 
113,  40  N.  W.  96,  14  A.  S.  R.  206,  1  Holbrook  v.  Connor,  60  Me.  578,  11 
L.R.A.  664;  Holbrook  v.  Connor,  60  Am.  Rep.  212;  Medbury  v.  Watson,  6 
Me.  578,  11  Am.  Rep.  212;  Medbury  Mete.  (Mass.)  246,  39  Am.  Dec.  726 
V.  Watson,  6  Mete.  (Mass.)  246,  39  and  note;  Beare  v.  Wright,  14  N.  D. 
Am.  Dec.  726  and  note.  26,  103  N.  W.  632,  8  Ann.  Cas.  1057 

3.  Note:    35    L.R.A.(N.S.)    186    et  and  note,  69  L.R.A.  409. 

seq.  Notes:  2  Am.  Dec,  80;  15  Am.  Rep. 

4.  Kohl  V.  Taylor,  62  Wash.  678, 114  384;  18  A.  S.  R.  557;  6  L.R.A.  151; 
Pac.  874,  35  L.R.A.(N.S.)  174  and  37  L.R.A.  606;  35  L.R.A.(N.S.)  17^ 
note.  et  seq. 

5.  Note:  35  L.R.A.(N.S.)  175.  8.  See  infra,  par.  132. 

6.  Boles  V.  MerriU,  173  Mass.  491, 
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or  implied  agreement  that  the  price  paid  shall  determine  the  price 
in  the  contract.*  The  reasons  generally  given  for  so  holding  are  that 
such  representations  are  mere  trader's  talk  or  puffing,^^  and  are  no 
more  than  an  indication  of  the  opinion  of  the  vendor  as  to  the  value 
of  the  property/^  on  which  the  vendee  has  no  right  to  rely,^*  and 
in  respect  to  which  the  rule  of  caveat  emptor  applies.**  Other  courts, 
however,  hold  that  a  representation  as  to  the  cost  of  property  is  to 
be  regarded  as  the  representation  of  a  fact,*^  and  not  a  mere  opinion 
as  to  its  value,**  and  therefore  may  constitute  actionable  fraud.  It 
is  sometimes  held  that  while  such  representations  do  not  aflford  a 
sufficient  basis  for  an  action  for  deceit,  they  will  prevent  a  decree 
for  specific  performance.**  Such  representations  are  actionable  where 
the  parties  do  not  stand  on  an  equal  footing,*'  or  where  the  terms 
of  the  contract  itself  make  the  price  paid  a  material  fact,*®  as  where 
the  price  to  be  paid  by  the  vendee  is  based  on  the  price  paid  by  the 
vendor,*'  or  by  others,*®  and  especially  where  the  parties  contemplate 
future  business  relations  to  grow  out  of  the  sale.*  They  may  also 
become  actionable  when  made  in  connection  with  other  representa- 
tions,* or  where  they  amount  to  dishonest  estimates,  as  where  an 

9.  Beare  v.  Wright,  14  N.  D.  26, 103   35  L.R.A.(N.S.)  174  and  note. 

N.  W.  632, 8  Ann-  Cas.  1057,  69  L.R.A.  Notes:  2  Am.  Dec.  80;  18  A.  S.  R. 

409.  657,  558;  37  L.R.A.  606;  8  Ann.  Cas. 

Note:  35  L.R.A.(N.S.)  179  et  seq.  1062. 

10.  Boles  V.  Merrill,  173  Mass.  491,  15.  Teachout  v.  Van  Hoesen,  76  Ja. 
53  N.  E.  894,  73  A.  S.  R.  308.  113,  40  N.  W.  96,  14  A.  S.  R.  206, 

Notes:  35  L.R.A.(N.S.)  180;  8  Ann.  1  L.R.A.  664. 
Cas.  1062.  Note:  35  L.R.A.(N.S.)  177  et  seq. 

See  supra,  par.  18.  16.  Note:  35  L.R.A.(N.S.)  182.    See 

11.  Crocker  v.  Manky,  164  HI.  282,  Specific  Ferfokmanc^ 
45  N.  E.  577,  56  A.  S.  R.  196;  Hoi-       17,  See  infra,  par.  132. 

brook  V.  Connor,  60  Me.  578,  11  Am.  18.  Beare  v.  Wright,  14  N.  D.  26, 
Rep.  212.  103  N.  W.  632,  8  Ann.  Cas.  1057,  69 

12.  Crocker  v.  Manley,  164  HI.  282,  L.R.A.  409. 

45  N.  E.  577,  56  A.  S.  R.  196.  19.  Pendergast  v.  Reed,  29  Md.  398, 

Note:  35  L.R.A.(N.S.)  179  et  seq.  96  Am.  Dec.  539;  Beare  v.  Wright,  14 

13   Holbrook  v.  Connor,  60  Me.  578,  N.  D.  26,  103  N.  W.  632,  8  Ann.  Cas. 

11  Am.  Rep.  212.  1057  and  note,  69  L.R.A.  409;  Kohl 

Notes:  35  L.R.A. (N.S.)  179  et  seq.;  v.  Taylor,  62  Wash.  678, 114  Pac.  874, 

8  Ann.  Cas.  1062.  35  L.R.A.(N.S.)  174  and  note. 

14.  Teachout  v.  Van  Hoeien,  76  la.  Notes :   37  '  L.R.A.  606 ;  35  L.R. A. 

113,  40  N.  W.  96,  14  A.  S.  R.  206,  1  (N.S.)  182  et  seq. 

L.R.A.  664;  Page  v.  Parker,  43  N.  H.  20.  Beare  v.  Wright,  14  N.  D.  26, 

363,  80  Am.  Dec.  172;  Van  Epps  v.  103  N.  W.  632,  8  Ann.  Cas.  1057,  69 

Harrison,  5  HiU  (N.  Y.)  63,  40  Am.  L.R.A.  409, 

Dec.  314;  Ellis  v.  Andrews,  66  N.  Y.  Note:  35  L.R.A. (N.S.)  182  et  seq. 

83,  15  Am.  Rep.  379  and  note ;  Fair-  1.  Kohl   v.   Taylor,  62  Wash.   678, 

child  V.  McMahon,  139  N.  Y.  290,  34  114  Pac.  874,  35  L.R.A.(N.S.)  174. 

N.  E.  779,  36  A.  S.  R.  701;  Kohl  v.  2.  Note:  35  L.R.A.(N.S.)  182. 

Taylor,  62  Wadi.  678,  114  Pac.  874, 
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architect  deliberately  misrepresents  the  cost  of  a  building  which  i* 
to  be  constructed.' 

50.  Representations  as  to  Price  Paid  by  Agent,  Broker,  or  Joint 
Purchaser. — False  representations  as  to  the  price  of  land  paid  by  one' 
person  for  another  constitutes  fraud  for  which  an  action  for  deceit 
may  be  maintained  for  the  damage  suffered  thereby,  and  the  same 
is  true  as  to  misrepresentations  made  by  a  person  negotiating  for 
the  purchase  of  land  for  another,  as  to  the  price  asked  therefor.* 
So,  too,  if  one  induces  another  to  join  with  him  in  the  purchase  of 
land,  each  to  pay  half  the  purchase  price,  and  by  falsely  represent- 
ing the  amount  of  the  price  induces  him  to  put  up  more  than  his 
share,  and  keeps  the  balance,  he  is  guilty  of  actionable  fraud.*  A 
broker  who,  having  authority  to  sell  real  estate  at  a  certain  price, 
secures  a  higher  price  from  the  purchaser  by  means  of  a  positive 
statement  that  that  is  the  least  the  owner  will  take  for  the  property, 
and  that  it  is  a  bargain  at  that  price,  is  liable  to  the  purchaser  in 
an  action  for  deceit,  where  the  vendee  is  wholly  ignorant  of  the  value 
of  the  property  and  is  unable  to  form  any  rational  estimate  of  such 
value  by  inspection,  and  the  broker  has  knowledge  of  that  fact.  Such 
representations  are  not  mere  statements  of  opinion  as  to  the  value 
of  the  property,  but  are  statements  of  facts  within  his  own  knowledge, 
and  unknown  to  plaintiff,  which  were  intended  to,  and  did,  influence 
him  in  making  the  purchase,  and  upon  which  he  had  a  right  to  rely.* 
On  the  other  hand,  it  has  been  held  that  false  representations  as  to 
the  price  at  which  land  is  put  into  the  hands  of  an  agent  for  sale 
are  not  material  statements  of  fact  with  reference  to  the  value  of  the 
land,  the  falsity  of  which  may  be  made  the  basis  for  the  recovery 
of  damages  on  the  theory  of  fraud.'  Thus,  it  has  been  held  that 
the  purchaser  cannot  hold  the  vendor's  broker  liable  on  the  ground 
of  fraud  for  the  difference  between  what  he  paid  for  the  property 
and  what  the  broker  actually  secured  it  for  from  the  vendor,  because 
the  broker  assured  him  that  the  price  paid  was  the  least  the  vendor 
would  take  for  the  property,  where  no  means  were  taken  to  prevent 
the  purchaser  from  making  personal  inquiry  of  the  vendor  as  to  such 
fact,  and  he  had  an  opportunity  to  investigate,  and  there  is  no  con- 
fidential relation  existing  between  the  parties.®  One  employed  to 
sell  property  at  the  best  price  obtainable  is  not  guilty  of  fraud  in 
stating  that  a  named  price  is  the  lowest  which  the  owner  will  take 

3.  Lane  v.  Harmony,  112  Me.  25,  90  Note:  35  L.R.A.(N.S.)  186. 
Atl.  546,  Ann.  Cas.  1915C  874.  See  Brokers,  vol.  4,  p.  285. 

4.  Note:.35L.R.A.(N.S.)  184.  7.  Note:  35  L.R.A.(N.S.)  186. 

5.  Berg^eron  v.  Miles,  88  Wis.  397,  8.  Ripy  v.  Cronan,  131  Ky.  631, 115 
60  N.  W.  783,  43  A.  S.  R.  911.  S.  W.  791,  21  L.R.A.(N.S.)  305  and 

6.  Hokanson  v.  Oatman,  165  Mich.  note. 
512,  131  N.  W.  Ill,  35  L.R.A.(N.S.) 

423. 
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for  the  property,  if  he  does  not  know  at  the  time  that  u  lower  price 
would  be  acceptable,  although  after  the  sale  he  settles  with  the  owner 
at  a  lower  figure,  for  in  such  case  the  representations  can  be  taken 
only  as  expressions  of  the  vendor's  estimate  of  the  value  of  the 
property.* 

51.  Facts  Affecting  Value. — ^Many  courts  hold  that  fraud  may  be 
predicated  on  misrepresentations  bf  particular  facts  affecting  the  value 
of  the  thing  sold,*®  as,  for  example,  a  misrepresentation  by  the  vendor 
of  a  saltpeter  cave  as  to  the  amount  of  saltpeter  which  a  given  quantity 
of  nitrous  earth  will  produce,**  or  ialse  representations  by  the  agent 
of  the  vendor  of  land,  whereby  the  vendee  is  induced  to  purchase 
it  at  twice  its  value,  that  there  is  great  demand  for  building  lots  on 
the  land,  that  a  railroad  company  is  about  to  erect  shops  in  the  vicin* 
ity,  and  that  a  syndicate  has  been  formed  to  secure  the  land,  and  has 
offered  a  large  sum  of  money  for  it,  and  this  though  the  vendee  has 
made  no  inquiry  in  regard  to  the  truth  of  such  representations.** 
The  rule  is  also  frequently  applied  in  cases  involving  the  sale  of 
corporate  stock.**  Statements  by  one  selling  a  business  as  to  the 
amount  of  its  net  earnings,  and  that  he  has  a  certain  number  of 
regular  customers  who  pay  him  a  certain  sum  each  month,  and  that 
he  has  previously  sold  the  property  and  bought  it  back  again,  are 
not  mere  dealer's  talk,  but  are  ground  for  rescission  if  false  and 
fraudulent,  since  they  relate  to  material  facts  on  which  the  vendee 
has  a  right  to  rely.**  It  has  also  been  held  that  a  misrepresentation 
as  to  the  frequency  of  the  times  of  departure  and  arrival  of  trains 
at  a  railway  station  in  the  vicinity  of  a  city  near  a  dwelling  house, 
tends  greatly  to  affect  the  value  of  the  property,  and  may  therefore 
be  fraudulent.**  There  is  a  conflict  of  authority  as  to  whether  rep- 
resentations respecting  the  cost  of  property,**  or  offers  made  for  it,*' 
may  constitute  actionable  fraud. 

52.  Rents,  Profits,  Income. — ^False  representations  by  a  vendor  as 
to  the  income,**  profits  or  produce  *•  of  land,  or  as  to  the  amount 

9.  Bradley  v.  Oviatt,  86  Conn.  63,       12.  Sutton  v.  Morgan,  158  Pa.  St. 
84  Atl.  321,  42  L.R.A.(N.S.)  828.  204,  27  AU.  894, 38  A.  S.  R.  841. 

10.  Medbury   v.    Watson,   6   Mete.       13.  See  infra,  par.  58. 

(Mass.)  246,  39  Am.  Dec.  726;  Chap-  14.  Boles  v.  MerriU,  173  Mass.  491, 

man  v.  Bible,  171  Mich.  663, 137  N.  W.  53  N.  E.  894,  73  A.  S.  R.  308. 

533,  43  LJIJL.(N.S.)   373;  Simar  v.  15.  Hoist  v.  Stewart,  161  Mass.  516, 

Canaday,  53  N.  Y.  298,  13  Am.  Rep.  37  N.  E.  755,  42  A.  S.  R.  442. 

523;  Ellis  v.  Andrews,  56  N.  Y.  83, 15  16.  See  snpra,  par.  49. 

Am.  Rep.  379  and  note;  Handy  v.  Wal-  17.  See  supra,  par.  48. 

dron,  18  R.  I.  567,  29  Atl.  143,  49  A.  18.  Hecht  v.  Metzler,  14  Utah  408, 

S.  B.  794.  48  Pac.  37,  60  A.  S.  R.  906. 

Notes:  32  A.  S.  R.  441;  37  L.R.A.  Note:  2  Am.  Dec.  81. 

606,  607.  19.  Note:  2  Am.  Dec.  81.    See  also 

11.  Perkins  v.  Rice,  Litt.  Sel.  Gas.  supra,  par.  43. 
(Ky.)  218, 12  Am.  Dec.  298. 
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of  rent  received  therefor,*®  are  regarded  as  statements  of  fact  upon 
which  fraud  may  be  predicated  if  they  are  false,  since  these  are  mat- 
ters within  the  vendor's  own  knowledge,  and  the  same  is  true  of 
assertions  that  the  profits  of  a  business  are  or  have  been  a  certain 
sum  annually.*^  False  representations  as  to  the  amount  of  rent 
received  is  a  good  defense  to  a  suit  for  specific  performance.*  Rep- 
resentations as  to  future  profits  are  'not  actionable.* 

53.  Representations  by  Third  Persons. — The  general  rule  that 
assertions  as  to  value  are  not  actionable,'  does  not  apply  where  the 
representation  comes  from  a  third  person  not  known  to  have  any 
interest  in  magnifying  the  value  of  the  property,*  especially  where 
the  vendor  has  conspired  with  such  third  person  to  deceive  the  pur- 
chaser. Thus,  a  vendor  of  land  is  liable  in  damages  for  deceit  where 
he  falsely  represents  to  the  vendee,  who  lives  at  a  distance  from 
the  property,  has  never  seen  it,  and  is  unacquainted  with  its  value, 
that  he  has  been  offered  a  certain  sum  for  it  by  a  third  person,  and 
fraudulently  procures  such  person  to  corroborate  his  statement,  such 
offer  being  fictitious  and  payable  in  other  property  worthless  or  at 
greatly  exaggerated  values.^  So,  too,  an  action  lies  against  a  third 
person  for  false  affirmations  to  a  purchaser  of  property,  respecting  its 
value  and  the  price  paid  for  it  by  the  vendor,  accompanied  by  prom- 
ises to  aid  the  purchaser  in  getting  it  at  that  price,  where  the  party 
making  such  affirmations  knows  them  to  be  false  and  makes  them 
with  intent  to  defraud,  and  the  purchaser  confiding  therein  purchases 
the  property  at  a  price  beyond  its  real  value,  though  no  action  would 
lie  against  the  vendor  for  similar  affirmations.®  It  has  also  been  held 
that  a  false  representation  by  a  third  person  as  to  the  condition,  util- 
ity, or  other  matter  affecting  the  value  of  property  of  which  the  person 
to  whom  the  representation  is  made  is  contemplating  a  purchase,  is 
a  false  representation  of  material  facts.'    The  distinction  between  the 

20.  Sherwood  v.  Salmon,  5  Day  1.  Boynton  v.  Hazelboom,  14  Allen 
(Conn.)  439,  5  Am.  Dec.  167;  Provi-  (Mass.)  107,  92  Am.  Dec.  738.  See 
dent  Loan  Trust  Co.  v.  Mcintosh,  68   Specific  Performance. 

Kan.  452,  75  Pac.  498,  1  Ann.  Cas.  2.  See  supra,  par.  20. 

906;  Perkins  v.  Rice,  Ldtt.  Sel.  Cas.  8.  See  supra,  par.  44. 

(Ky.)  218,  12  Am.  Dec.  298;  Cross  v.  4.  Kenner  v.  Harding,  85  III.  264, 

Peters,  1  Greenl.  (Me.)   376,  10  Am.  28  Am.  Rep.  615;  Endsley  v.  Johns, 

Dec.  78 ;  Medbury  v.  Watson,  6  Mete.  120  111.  469, 12  N.  E.  247,  60  Am.  Rep. 

(Mass.)  246,  39  Am.  Dec.  726;  Page  V.  572;    Medbury    v.    Watson,    6    Mete 

Parker,  43  N.  H.  363,  80  Am.  Dec.  (Mass.)  246,  39  Am.  Dec.  726. 

172;  Van  Epps  v.  Harrison,  5  Hill  5.  Kenner  v.  Harding,  85  111.  264, 

(N.  Y.)  63,  40  Am.  Dec.  314;  Ellis  v.  28  Am.  Rep.  615. 

Andrews,  56  N.  Y.  83,  15  Am.  Rep.  6.  Medbury    v.    Watson,    6    Meto. 

379  and  note;  Hecht  v.  Metzler,  14  (Mass.)  246,  39  Am.  Dec.  726  and  note. 

Utah  408,  48  Pac.  37,  60  A.  S.  R.  906.  Note:  2  Am.  Dec.  80, 

Note:  2  Am.  Dec.  81.  7.  Note:  35  L.B.A.  429. 

21.  JenkinA  v.  Long,  19  Ind.  28,  81 
Am.  Dec.  374. 
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two  cases  is  marked  and  obvious.  In  the  one,  the  buyer  is  aware  of 
his  position;  he  is  dealing  with  the  owner  of  the  property,  whose 
aim  is  to  secure  a  good  price,  and  whose  interest  it  is  to  put  a  high 
estimate  upon  his  estate,  and  whose  great  object  is  to  induce  the 
purchaser  to  make  the  purchase;  while  in  the  other,  the  man  who 
makes  the  false  assertions  has  apparently  no  object  to  gain ;  he  stands 
in  the  situation  of  a  disinterested  person,  in  the  light  of  a  friend, 
who  has  no  motive  or  intention  to  depart  from  the  truth,  and  who 
thus  throws  the  vendee  off  his  guard,  and  exposes  him  to  be  misled  by 
the  deceitful  representations.^ 

Credit,  Solvency,  Financial  Standing 

54.  Representations  as  to  One's  Own  Solvency. — On  the  question 
whether  a  purchaser  of  property  is  liable  to  an  action  for  deceit  for 
misrepresenting  his  own  financial  ability,  the  authorities  are  divided.* 
Some  courts  hold  that  reliance  cannot  be  placed  on  such  representa- 
tions, at  least  unless  the  person  to  whom  they  are  made  has  no  con- 
venient means  of  ascertaining  the  truth.*^  It  is  generally  held, 
however,  that  such  representations  constitute  a  fraud  which  will 
sustain  such  an  action, ^^  or  will  be  ground  for  rescinding  a  sale 
made  in  reliance  thereon,**  provided  the  representations  consist  of 
definite  statements  of  fact  as  contradistinguished  from  mere  estimates 
or  expressions  of  opinion.**  A  representation  that  the  person  making 
it  is  a  person  safely  to  be  trusted  and  given  credit  is  a  mere  expres- 
sion of  opinion,  or  mere  trade  talk,  upon  which  an  action  of  deceit 
cannot  be  based,**  nor  is  a  mere  overestimate  of  his  property  by  a 

8.  Kenner  v.  Harding,  85  III.  264,  97;  Jordan  v.  Osgood,  109  Mass.  457, 
28  Am.  Rep.  615;  Medbury  v.  Watson,  12  Am.  Rep,  731;  Schloss  v.  Fdtus, 
6  Mete.  (Mass.)  246, 39  Am.  Dec.  726.  96  Mich.  619,  55  N.  W.  1010,  36  L.R.A. 

Note :  2  Am.  Dec.  80.  161,  103  Mich.  525,  67  N.  W.  797,  36 

9.  Note:  18  A.  S.  R.  558.  L.R.A.  164;  Gary  v.  Hotailing,  1  Hill 

10.  Note:  37  KRJl.  607.  (N.  Y.)  311,  37  Am.  Dec.  323;  Amer- 

11.  Henry  v.  Dennis,  95  Me.  24,  49  ican  Sugar  Refining  Co.  v.  Fandier, 
Atl.  58,  85  A.  S.  R.  365;  Lyons  v.  146  N.  Y.  552,  40  N.  E.  206,  27  L.R.A. 
Bri^s,  14  R.  I.  222,  51  Am.  Rep.  757 ;  Gainesville  Nat.  Bank  v.  Bamber- 
372.  ger,  77  Tex.  48, 13  S.  W.  959, 19  A.  S. 

12.  Fechheimer  v.  Baum,  37  Fed.  B.  738;  Hodgeden  v.  Hubbard,  18  Vt. 
167,  2  L.R.A.  153  and  note;  Thompson  504,  46  Am.  Dec,  167;  Miller  v.  White, 
V.  Rose,  16  Conn.  71, 41  Am.  Dec.  121 ;  46  W.  Va.  67,  33  S.  E.  332,  76  A.  S. 
Truzton  v.  Fait,  etc.,  Co.,  1  Penn.  R.  791 ;  Hart  v.  Moulton,  104  Wis.  349, 
(Del.)  483,  73  A.  S.  R.  81;  Reid  v.  80  N.  W.  599,  76  A.  S.  R.  881. 
Cowduroy,  79  la.  169,  44  N.  W.  351,  Notes:  18  A.  S.  R-  558;  14  LJt.A. 
18  A.  S.  R.  359  and  note;  Lowry  v.  264;  35  L.R.A.  424. 

Hitch,  110  S.  W.  833,  33  Ky.  L.  Rep.       13.  Lyons  v.  Briggs,  14  R.  L  222,  5i 
573, 17  L.RJ^.(N.S.)  1032;  Atlas  Shoe  Am.  Rep.  372. 
Co.  V.  Bechard,  102  Me.  197,  66  Atl.       Note:  85  A.  S.  R.  384. 
390,  10  L.R.A.(N.S.)  245;  Buffington       14.  Lyons  v.  Briggs,  14  R.  I.  222, 
T.  Gerrish,  15  Mass.  156,  8  Am.  Dec.  51  Am.  Rep.  372. 
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purchaser  sufficient  to  constitute  fraud.^*     On  the  other  hand,  it 

has  been  held  that  representations  as  to  one's  own  pecuniary  resources 

and  the  property  which  he  owns  are  not  expressions  of  opinion  or 

estimates  of  one's  ability  to  pay,  but  statements  of  facts  in  regard 

to  his  property  in  detail,  on  which  the  vendor  has  the  right  to  rely 

and  form  his  own  opinion  or  estimate  of  the  purchaser's  right  to 

credit,  which  may  be  the  basis  of  an  action  of  deceit  if  knowingly 

false.^*    So,  representations  are  not  of  matters  of  opinion  where  they 

are  made  by  a  person  who  goes  to  a  property  owner  and,  to  induce 

him  to  execute  a  lease  thereof,  represents  that  he  has  the  means  at 

hand  for  successfully  working  a  force  capable  of  conducting  certain 

operations  on  the  property,  and  promises  to  commence  operations 

within  a  certain  time.*'    One  who  makes  a  statement  to  a  commercial 

agency  as  to  his  financial  standing  is  under  obligation  to  speak  the 
truth.*8 

55.  Representations  as  to  Solvency  of  Third  Persons. — Statements 
as  to  the  credit  and  financial  standing  of  third  persons  are  usually 
largely  matters  of  opinion,**  and  are  generally  so  understood,-^  and 
when  such  is  the  case  are  not  actionable  *  provided  they  are  honestly 
given.*  It  has  also  been  said  that  an  action  based  on  such  representa- 
tions is  often  an  attempt  to  evade  the  statute  of  frauds,  and  hence 
is  not  sustainable.'  On  the  other  hand,  it  has  been  said  that  there 
is  a  material  difference  between  the  case  of  a  person  who  represents 
that  another  can  safely  be  trusted  and  given  credit  to,  and  the  case 
of  one  who  makes  the  same  representation  about  himself,  since  in 
the  first  case  the  person  making  the  representation,  whether  he  vol- 
unteers it  or  makes  it  on  inquiry,  is  listened  to  without  suspicion 
and  with  a  ready  belief,  because  having  no  interest  in  the  transaction 
he  is  supposed  not  to  have  any  motive  to  say  anything  but  the  truth, 
and  because  being  a  third  person  he  would  naturally  not  be  expected 
to  be  so  explicit  as  the  party  himself  who  desires  the  credit,  while  a 

15.  Note:  35  L.R.A.  423.  19.  Tryon   v.   Whitmarsh,  1   Mete. 

16.  Childs  v.  Merrill,  63  Vt.  463,  22  (Mass.)  1,  35  Am.  Dec.  339;  Cowley 
Atl.  626,  14  L.R.A.  264  and  note.  In  v.  Smyth,  46  N.  J.  L.  380, 50  Am.  Rep. 
this  case  it  is  said  that  the  contrary  432. 

holdings  in  Fisher  v.  Brown,  1  Tyler  20.  Russell  v.  Clark,  7  Cranch  69, 

(Vt.)  387,  4  Am.  Dec.  726,  and  other  3  U.  S.  (L.  ed.)  271;  Lord  v.  Colley,. 

early  Vermont  cases  can  be  supported  6  N.  H.  99,  25  Am.  Dec.  445. 

on  other  grounds,  and  must  be  con-  1.  Einstein  v.  Marshall,  58  Ala.  153, 

sidered  in  the  light  of  later  cases  which  29  Am.  Rep.  729. 

modify  them.     See  18  A.  S.  R.  558  Notes:  85  A.  S.  R.  380;  35  L.BA. 

note,  for  such  early  Vermont  cases.  421;  37  L.R.A.  607,  608. 

17.  Rorer  Iron  Co.  v.  Trout,  83  Va.  2.  See  infra,  par.  103,  104,  105. 
397,  2  S.  E.  713,  5  A.  S.  R.  286.  8.  Newaom  v.  Jackson,  26  Ga.  241^ 

18.  Fechheimer  v.   Baum,  37   Fed.  71  Am.  Dec.  206. 

167,  2  L.R.A.  153.  Note :  85  A.  S.  R.  380. 
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prudent  man  would  not  rest  satisfied  with  only  a  representation  from 
the  party  himself,  but  would  insist  on  a  specification  of  facte.*  Some 
courte  hold  that  such  a  representation  may  be  made  either  as  a  matter 
of  opinion,  or  as  a  matter  of  fact,  that  the  subject  of  the  statement 
does  not  necessarily  determine  which  it  is,*  and  that  the  question 
is  therefore  one  for  the  jury.*  An  unbending  rule  cannot  be  laid 
down  which  will  govern  all  such  cases,  and  much  must  depend  on 
the  circumstances  of  each  particular  case;^  but  it  may  be  stated 
generally  that  while  one  of  whom  inquiries  are  made  has  his  option 
to  answer  or  not,  and  may  refuse  to  give  any  information  on  the 
subject,  if  he  undertakes  to  do  so  he  must  answer  according  to  the 
truth  as  far  as  he  knows.®  As  a  general  rule,  therefore,  an  action 
of  deceit  may  be  based  on  such  representations  when  they  are  false 
and  fraudulent,  but  not  otherwise.*  In  order  to  be  the  basis  of  a 
charge  of  fraud  in  any  case,  the  statements  must  be  certain  and  defi- 
nite.^^  Some  courte  hold  that  a  general  representation  is  not  action- 
able where  there  is  no  indication  in  the  representation  iteelf  or  in 
the  circumstances  as  to  the  extent  to  which  the  credit  may  safely  go,** 
while  others  hold  to  the  contrary.**  It  is  generally  held  that  fraudu- 
lent representations  aa  to  the  pecuniary  condition  of  one  party  to  a 
proposed  marriage,  made  by  a  third  person  to  the  other  party  thereto^ 
in  order  to  promote  the  marriage,  are  actionable,*'  though  there  is 
authority  to  the  contrary.** 

56.  Recommendations  to  Credit  Construed. — ^A  statement  that  a 
person  is  "solvent"  is  held  to  be  a  representation  of  fact.*'  An  inquiry 
as  to  solvency  refers  only  to  financial  responsibility,  and  not  to 
moral  character  or  trustworthiness.**  So,  in  order  to  make  a  man 
"good"  for  a  bill  of  merchandise  it  is  not  necessary  for  him  to  have 
more  property  than  is  exempt  from  levy  and  sale  under  execution, 

4.  Lyons  v.  Briggs,  14  R.  I.  222,  51  Dec.  210  and  note;  Zabriskie  v.  Smith, 
Am.  Rep.  372.  13  N.  Y.  322,  64  Am.  Deo.  551  and 

5.  Andrews  v.  Jackson,  168  Mass.  note;  Lyons  v.  Briggs,  14  R.  I.  222^ 
266,  47  N.  E.  412,  60  A.  S.  R.  390,  37  51  Am.  Rep.  372. 

L.R.A.  402.  Note :  85  A.  S.  R.  376  et  seq, 

6.  See  infra,  par.  190.  10.  Note :  85  A.  S.  R.  380. 

7.  Einstein  v.  Marshall,  58  Ala.  153,  11.  Newsom  v.  Jackson,  26  Ga.  241, 
29  Am.  Rep.  729.  71  Am.  Dec.  206;  James  v.  Crosthwait, 

8.  Pasley  v.  Freeman,  3  T.  R.  51,  1  97  Qa.  673,  25  S.  E.  754,  36  L.R.A. 
Rev.  Rep.  634,  12  Eng.  Rul.  Cas.  235.  631.                                         ^, 

Note:  85  A.  S.  R.  376.  Note:  85  A.  S.  R.  381. 

9.  Fooks  V.  Waples,  1  Har.  (Del.)       12.  Note:  85  A.  S.  R.  381. 

131,  25  Am.  Dec.  64;  Yates  Center  Nat.  18.  Beach  v.  Beach,  160  la.  346, 141 

Bank  v.  Allen,  92  Kan.  481, 141  Pac.  N.  W.  921,  46  LJl.A.(N.S.)  98  and 

553,  L.R.A.1915A  100  and  note;  Pat-  note. 

ten  V.  Gumey,  17  Mass.  182,  9  Am.  14.  Note:  46  L.R.A.(N.S.)  98. 

Dec.  141;  Lord  v.  Colley,  6  N.  H.  99,  15.  Note:  35  L.ft.A.  421. 

25  Am.  Dec.  445  and  note;  Upton  v.  16.  Note:  85  A.  S.  R.  38L 

yail,  6  Johns.    (N.  Y.)    181,  5  Am. 
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but  the  word  cannot  be  restricted  to  a  willingness  to  pay  when  in  f  unds, 
or  merely  to  the  promptness  with  which  he  has  previously  met  his 
obligations.^'  Whether  at  the  time  of  the  recommendation  a  person 
has  enough  property  to  enable  him  to  pay  the  amount  for  which  he  is 
recommended  to  credit  is  not  the  test,  for  the  goods  purchased  added 
to  property  previously  owned,  together  with  business  qualifications 
and  commercial  standing,  may  make  him  "good"  for  the  amount, 
and,  conversely,  he  may  own  at  the  time  of  the  representation  enough 
property  to  pay  for  the  goods,  and  yet  be  not  good  for  the  amount 
by  reason  of  other  debts  which  render  him  insolvent.*®  So,  though 
an  agent  purchases  goods  for  his  principal  under  false  statements  euj 
to  the  principal's  existing  indebtedness,  yet  if  the  principal  is  at  the 
time  solvent  and  able  to  pay  for  the  goods,  and  has  no  present  intent 
to  pay  for  them,  there  is  no  fraud  on  account  of  which  to  avoid  the 
purchase,  and  the  vendor  cannot  rescind  the  sale  and  reclaim  the 
goods.**  The  word  "several,"  as  used  in  a  statement  that  one  desires 
to  purchase  several  hundred  dollars'  worth  of  goods,  means  more  than 
two,  but  not  very  many,  and  has  been  held  to  include  seven.*® 
It  has  been  held  that  an  action  of  deceit  will  not  lie  against  one 
who  falsely  and  fraudulently  represents  that  a  firm  residing  in  another 
state  is  solvent,  and  that  its  removal  to  the  town  where  the  plaintiff 
and  defendant  live  and  the  setting  up  of  its  business  there  will 
increase  its  population  and  enhance  the  value  of  the  plaintiff's  prop- 
erty, whereby  the  plaintiff  is  induced  to  subscribe  to  a  fund  to  pro- 
cure such  removal,  where  such  firm  actually  removes  to  and  sets  up 
business  in  said  town,  tliough,  owing  to  its  insolvency,  none  of  the 
expected  advantages  accrue,  this  for  the  reason  that  the  expected 
advantages  are  too  speculative.*  It  has  also  been  held  that  a  mere 
friend  of  the  family,  acting  without  compensation,  who  advises  as  to 
the  investment  of  funds,  does  not  sustain  such  confidential  relations 
to  the  lender  that  he  can  be  held  personally  liable  in  case  the  loan 
is  lost  because  of  his  misrepresentations  as  to  the  credit  of  the  bor- 
rower.* If  a  banker  makes  false  representations  as  to  the  amount 
standing  to  the  credit  of  one  of  its  customers  to  one  desiring  to 
purchase  an  interest  in  the  latter's  business,  he  cannot  escape  lia- 
bility to  the  amount  of  the  asserted  credit  by  reason  of  the  fact  that 
he  was  not  informed  as  to  the  extent  of  the  proposed  investment.' 

17.  Tift  V.  Harden,  22  Ga.  623,  68  1.  Fitzsimmons    v.     Cliapman,     37 
Am.  Dec.  512.  Mich.  139,  26  Am.  Rep.  508. 

18.  Tift  v.  Harden,  22  Ga.  623,  68  2.  Knight  v.  Rawlings,  205  Mo.  412, 
Am.  Dec.  612.  104  S.  W.  38,  12  Ann.  Cas.  325,  13 

19.  Note:  10  A.  S.  R.  381.  L.R.A-(N.S.)  212. 

20.  Tift  V.  Harden,  22  Ga.  623,  68  8.  James  v.  Crosthwait,  97  Ga.  673, 
Am.  Dec.  512.  25  S.  £.  754,  36  L.R.A.  631. 
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57.  Representations  as  to  Notes  or  Checks  of  Third  Persons. — False 
representations  tiiat  a  note  *  or  check  '  of  a  third  person  given  for 
the  purchase  price  of  property  is  good,  or  that  notes  transferred  to 
secure  the  release  of  a  mortgage  are  amply  secured,  by  reason  of 
which  the  transferee  is  induced  to  accept  them  without  indorsement 
by  the  transferor,*  or  as  to  the  solvency  of  the  makers  ^  or  indorsers  * 
of  notes  sold,  or  that  notes  sold  are  perfectly  good,*  have  been  held 
to  constitute  actionable  fraud.  Generally  such  statements  are  regarded 
as  statements  of  fact  rather  than  mere  expressions  of  opinion.*^  If 
expressions  of  opinion,  however,  they  are  generally  not  actionable,*^ 
unless  intentionally  false,  and  in  some  states  not  even  then.**  Some 
courts  hold  that  they  may  be  either  statements  of  fact  or  expressions 
of  opinion,*'  and  whether  they  are  the  one  or  the  other  is  sometimes 
held  to  be  a  question  for  the  jury.** 

58.  Representations  as  to  Capitid  and  Financial  Condition  of  Cor- 
porations.— ^Whether  or  not  fraud  may  be  predicated  of  false  repre- 
sentations as  to  the  financial  condition  of  a  corporation  made  for 
the  purpose  of  inducing  the  sale  of  its  stocks  and  bonds,  is  generally 
made  to  depend  upon  whether  both  parties  have  equal  knowledge 
or  means  of  knowledge  on  the  subject.**'  The  rule  that  misrepresenta- 
tions of  particular  facts  affecting  the  value  of  the  thing  sold  may 
constitute  fraud  *•  is  sometimes  applied  in  such  cases.*'  Thus,  it 
has  been  held  that  false  representations  as  to  the  capital  of  a  corpo- 
ration,*® or  that  a  mining  company  has  in  its  treasury  a  large  sum 
of  money  available  for  the  development  of  a  mine,**  or  has  ore 
of  a  certain  value  in  sight,*®  made  by  the  vendor  of  stock  will  sus- 
tain an  action  of  deceit  where  the  other  elements  of  actionable  fraud 
are  present    It  has  also  been  held  that  such,  an  action  will  lie  for 

4.  Alexander    v.    Dennis,    9    Port.       12.  See  supra,  par.  17. 

(Ala.)  174,  33  Am.  Dec.  309.  13.  Homer   v.   Perkins,   124   Mass. 

5.  Endsley  v.  Johns,  120  111.  469, 12  431,  26  Am.  Rep.   677;   Andrews  v. 
N.  E.  247,  60  Am.  Rep.  572.  Jackson,  168  Mass.  266,  47  N.  E.  412, 

6.  Poore  v.  Price,  5  Leigh  (Va.)  52,  60  A.  S.  R.  390,  37  L.R.A.  402. 
27  Am.  Dec.  582.  .   14.  See  infra,  par.  190. 

7.  Bingbamton  Trust  Co.  y.  Anten,  15.  See  infra,  par.  132. 
68  Ark.  299,  57  S.  W.  1105,  82  A.  S.  16.  See  supra,  par.  51. 

R.  295.  17.  Ellis  v.  Andrews,  56  N.  Y.  83, 

8.  Note:  37  L.R.A.  608.  15  Am.  Rep.  379. 

9.  Crane  v.  Elder,  48  Kan.  259,  29       Notes:   37  L.R.A.   606  et  seq.;   14 
Pac.  151, 15  L.R.A.  795  and  note.  L.R.A.(N.S.)  1176  et  seq. 

Note :  35  L.R A.  424.  -  18.  Hindman  v.  Louisville  First  Nat. 

10.  Crane  v.  Elder,  48  Kan.  269,  29  Bank,  112  Fed.  931,  50  C.  C.  A.  623, 
Pac.  151, 15  L.R.A.  795  and  note,  57  L.R.A.  108. 

Note :  35  L.R.A.  ,424.  19.  Beare  v.  Wright,  14  N.  D.  26, 

11.  Homer  v.  Perkins,  124  Mass.  431,  103  N.  W.  632,  8  Ann.  Cas.  1057,  69 
26  Am.  Rep.  677 ;  Andrews  v.  Jackson,  L.R.A.  409. 

168  Mass.  266,  47  N.  E,  412,  60  A.  S.       20.  Bamdt  v.  Frederick,  78  Wis.  1, 
R.  390,  37  L.R.A.  402.  47  N.  W.  6, 11  L.R.A.  199. 
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false  representations  as  to  the  financial  condition  of  an  insolvent 
insurance  company  whereby  one  is  induced  to  insure  therein.*  False 
representations  that  a  corporation  has  been  properly  incorporated, 
and  as  to  the  condition  of  its  business  and  the  value  of  its  stock,  have 
been  held  to  be  ground  for  rescinding  an  exchange  of  real  estate  for 
corporate  stock.*  It  has  also  been  held  that  false  representations 
made  by  the  vendor  of  mining  stock  that  the  company  issuing  it 
had  pecuniary  means  to  engage  in  the  business  of  mining  upon  their 
lands  and  had  made  arrangements  to  do  so  immediately,  and  that 
no 'legal  obstacle  existed  to  the  prosecution  of  their  business  or  the 
transfer  of.  stock  upon  their  books,  are  ground  for  rescinding  the 
sale.'  A  statement  that  a  stock  has  always  paid  dividends  at  a  speci- 
fied rate  is  a  statement  of  fact.*  On  the  other  hand,  statements  that 
a  mine  Is  rich  in  silver  will  pay  a  certain  dividend  and  that  there 
is  enough  ore  on  the  dump  to  pay  the  par  value  of  the  stock,  have 
been  held  to  be  matters  of  opinion.*  It  has  also  been  held  that  false 
representations  that  a  railroad  bond  is  an  "A  No.  1  bond,"  and  that 
the  railroad  is  good  security  therefor,  made  for  the  purpose  of  induc- 
ing a  sale,  will  not  render  the  seller  liable  to  damages,  even  though 
he  made  the  statements  in  bad  faith.*  The  contrary  has  been  held, 
however,  as  to  a  representation  that  bonds  are  secured  by  property 
of  a  specified  value,'  or  are  first  mortgage  bonds.®  It  has  been  held 
that  fraud  cannot  be  predicated  of  representations  as  to  the  financial 
ability  of  a  company  to  build  a  railroad.^  Misrepresentations  as  to 
the  financial  condition  of  a  corporation  contained  in  reports  of  direct- 
ors,*® or  of  a  proposed  corporation  contained  in  a  prospectus,**  may 
constitute  fraud  where  one  is  induced  to  purchase  stock  in  reliance 
thereon,  as  may  false  representations  by  officers  of  a  bank  which 
induce  the  making  of  deposits  therein,**  provided  they  are  state- 
ments of  facts  and  not  mere  expressions  of  opinion.*' 

1.  Salmon  v.  Richardson,  30  Conn.    81  Am.  Dec.  385. 

360,  79  Am.  Dec.  255.  10.  Scott  v.  Dixon,  29  L.  J.  Exch. 

2.  .Wagner  v.  Fehr,  211  Pa.  St.  435,  62,  7  Eng.  Rul.  Cas.  522.     See  also 
60  Atl.  1043,  3  Ann.  Cas.  608.  infra,  par.  120. 

3.  Bradley  v.  Poole,  98  Mass.  169,  11.  McFarland     v.     Carlsbad     Hot 
93  Am.  Dec.  144.  Springs  Sanatorium  Co.,  68  Ore.  530, 

4.  Handy  v.  Waldron,  18  R.  I.  567,  137  Pac.  209,  Ann.   Cas.  191oC  555 
29  Atl.  143,  49  A.  S.  R.  794.  and  note;  Peek  v.  Gumey,  L.  R.  6  H. 

5.  Crocker  v.  Manley,  164  111.  282,  L.  377,  43  L.  J.  Ch.  19,  22  W,  R.  29, 
45  N.  E.  577,  56  A.  S.  R.  196.  7  Eng.  Rul.  Cas.  527  and  note.     See 

6.  Deming  v.  Darling,  148  Mass.  504,  also  infra,  par.  119. 

20  N.  E.  107,  2  L.R.A.  743.  12.  Cowley  v.  Smyth,  46  N.  J.  L. 

7.  Whiting  v.  Price,  169  Mass.  576,  380,  50  Am.  Rep.  432.     See  Baxks, 
48  N.  E.  772,  61  A.  S.  R.  307.  vol.  3,  p.  473. 

8.  Clark  v.  Edgar,  84  Mo.  106,  54  18.  Ashuelot   Sav.   Bank  v.   Albee, 
Am.  Rep.  84.  63  N.  H.  152,  56  Am.  Rep.  501. 

9.  Parker  v.  Thomas,  19  Ind.  213, 
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Matters  of  Law 

59.  In  General. — As  a  general  rule  fraud  cannot  be  predicated 
upon  misrepresentations  as  to  matters  of  law,**  nor  upon  opinions 
on  questions  of  law  based  on  facts  known  to  both  parties  alike,** 
nor  upon  representations  as  to  what  the  law  will  not  permit  to  be 
done,**  especially  when  the  representations  are  made  by  the  avowed 
agent  of  the  adverse  interest.*^  Reasons  given  for  this  rule  are  that 
everyone  is  presumed  to  know  the  law,  both  civil  and  criminal,*® 
and  is  bound  to  take  notice  of  it,*'  and  hence  has  no  right  to  rely 
on  such  representations  or  opinions,*®  and  will  not  be  permitted  to 
say  that  he  was  misled  by  them.*  Pursuant  to  this  it  has  been  held 
that  fraud  cannot  be  predicated  of  misrepresentations  as  to  the  legal 
effect  of  a  written  instrument,*  as,  for  example,  a  deed,*  or  a  federal 
land  warrant,*  or  a  contract  of  insurance.^  The  same  is  held  of  rep- 
resentations that  a  parol  promise  to  convey  land  can  be  enforced 
and  that  the  promisor's  wife  can  be  compelled  to  join  in  the  con- 
veyance; •  of  an  opinion  as  to  when  an  option  given  to  a  third 

14.  Upton  V.   Tribilcock,  91  U.   S.   R.  129;  Piatt  v.  Scott,  6  Black.  (Ind.) 
45,  23   U.   S.    (L.  ed.)   203;  Georgia   389,  39  Am.  Dec.  436. 

Home  Ins.  Co.  v.  Warten,  113  -AJa.  Note:  68  Am.  Dec.  654. 

479,  22   So.   288,  59   A.   S.   R.  129;  19.  Parker  v.  Thomas,  19  Ind.  213, 

Champion  v.  Woods,  79  Cal.  17,  21  81  Am.  Dec.  385. 

Pac.  534,  12  A.  S.  R.  126;  Piatt  v.  20.  Rheingans   v.    Smith,   161    Cal. 

Scott,  6  Black.    (Ind.)    389,  39  Am.  362,  119  Pac.  494,  Ann.  Cas.  1913B 

Dec.  436;  Parker  v.  Thomas,  19  Ind.  1140   and   note;    Hooker   v.   Midland 

213, 81  Am.  Dec.  385  and  note;  Thomp-  Steel  Co.,  215  111.  444,  74  N.  E.  445, 

son  V.  Phoenix  Ins.  Co.,  75  Me.  55,  46  106  A.  S.  R.  170 ;  Clem  v.  Newcastle, 

Am.  Rep.  357.  etc.,  R.  Co.,  9  Ind.  488,  68  Am.  Dec. 

Notes:   68  Am.  Dec.  654;  81  Am.  653;  Thompson  v.  Phoenix  Ins.  Co., 

Dec.  376;  18  A.  S.  R.  559;  11  L.R.A.  75  Me.  55, 46  Am.  Rep.  357. 

197;  35  L.R.A.  420;  37  L.R.A.  605;  Notes:  68  Am.  Dec.  654;  37  L.R.A. 

Ann.  Cas.  1913B  1143  et  seq.  605. 

15.  Georgia  Home  Ins.  Co.  v.  Wart-  1.  Piatt  v.   Scott,  6  Black.    (Ind.) 
en,  113  Ala.  479,  22  So.  2S8,  59  A.  S.  389,  39  Am.  Dec.  436. 

R.  129;  Rheingans  v.  Smith,  161  Cal.  2.  Qeorgia  Home  Ins.  Co.  v.  Wart- 

362,  119  Pac.  494,  Ann.  Cas.  1913B  en,  113  AJa.  479,  22  So.  288,  59  A.  S. 

1140  and  note;  Champlin  v.  Laytin,  R.  129;   Clem  v.  Newcastle,  etc.,  R. 

18  Wend.  (N.  T.)  407,  31  Am.  Dec.  Co.,  9  Ind.  488,  68  Am.  Dec.  653  and 

382;  Buchanan  v.  Burnett,  102  Tex.  note. 

492,  119  S.  W.  1141,  132  A.  S.  R.  Note:  37  L.R.A.  605. 

900.  3.  Note :  Ann.  Cas.  1913B  1143. 

16.  Thompson  v.  Phoenix  Ins.  Co.,  4.  Piatt  v.   Scott,  6   Black.    (Ind.) 
75  Me.  55,  46  Am.  Rep.  367.  389,  39  Am.  Dec.  436. 

Note:  37  L.R.A.  605.  Note:  Ann.  Cas.  1913B  1143. 

17.  Thompson  v.  Phoenix  Ins.  Co.,  5.  Georgia  Home  Ins.  Co.  v.  Wart- 
75  Me.  55,  46  Am.  Rep.  357.  en,  113  Ala.  479,  22  So.  288,  59  A.  S. 

18.  Georgia  Home  Ins.  Co.  v.  Wart-  R.  129. 

en,  113  Ala.  479,  22  So.  288,  59  A.  S.       6.  Note:  68  Am.  Dec.  655. 
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person  for  the  purchase  of  land  will  expire ; '  and  of  expressions 
of  opinion  by  the  vendor  or  vendee  of  realty  as  to  the  validity  of  or 
the  law  affecting  the  vendor's  title,  where  the  facts  are  fully  known.® 
Again,  it  is  held,  fraud  cannot  rest  in  representations  as  to  the  rela- 
tive rights  of  husband  and  wife  in  real  property,*  as  for  example, 
that  property  acquired  by  the  husband  during  marriage  is  his  sepa- 
rate property,^®  nor  in  statements  as  to  the  law  of  insurance  and 
the  legal  conditions  on  which  the  right  of  recovery  on  an  insurance 
policy  depends,^^  nor  in  representations  that  a  company  has  a  right 
under  its  charter  to  construct  a  railroad  between  certain  points.^* 
Nor  can  one  who  neither  withholds  nor  misstates  the  facts  be  adjudged 
guilty  of  fraud  simply  because  the  courts  finally  decide  the  law  to 
be  other  than  he  claimed  it  to  be  while  engaged  in  litigation  over 
the  subject.^' 

60.  Exceptions  to  and  Modifications  of  Rule. — The  rule  that  fraud 
cannot  be  predicated  on  misrepresentations  as  to  matters  of  law 
may  be  rendered  inapplicable  by  the  existence  of  peculiar  facts  and 
circumstances.^*  Thus,  relief  may  be  granted  because  of  such  a 
misrepresentation  where  there  is  a  relation  of  trust  and  confidence 
between  the  parties.**  The  same  is  true  where  one  who  himself 
knows  the  law  deceives  another  by  misrepresenting  the  law  to  him,** 
or  knowing  him  to  be  ignorant  of  it,  takes  advantage  of  him  through 
such  ignorance,*^  or  where  the  person  to  whom  the  representations 
are  made  relies  upon  the  supposed  superior  knowledge  and  experi- 
ence of  the  other  party  and  on  his  statement  that  it  is  unnecessary 
or  inadvisable  for  him  to  consult  a  lawyer.*®  One  may  also  have 
relief  in  equity  because  of  a  mistake  of  law  occasioned  by  fraud.** 

7.  Rheingans  v.  Smith,  161  Cal.  362,  17,  21  Pac.  534,  12  A.  S.  R.  126 ; 
119  Pac.  494,  Ann.  Cas.  1913B  1140  Rheingans  v.  Smith,  161  Cal.  362,  119 
and  note.  Pac.  494,  Ann.  Cas.  1913B  1140  and 

8.  Note:  Ann.  Cas.  1913B  1144.  note;  Fisher  v.  Bishop,  108  N.  Y.  25, 

9.  Note :  Ann.  Cas.  1913B  1143.  15  N.  E.  331,  2  A.  S.  R.  357. 

10.  Champion  v.  Woods,  79  Cal.  17,  16.  Jordan  v.  Stevens,  51  Me.  78, 
21  Pac.  534,  12  A.  S.  R.  126.  81  Am.  Dec.  556. 

11.  Thompson  v.  Phoenix  Ins.  Co.,  17.  State  v.  Paup,  13  Ark.  129,  56 
75  Me.  55,  46  Am.  Rep.  357.  Am.  Dec.  303;  Jordan  v.  Stevens,  51 

12.  Parker  v.  Thomas,  19  Ind.  213,  Me.  78,  81  Am.  Dec.  556. 

81  Am.  Dec.  385.  18.  Olston  v.  Oregon  Water  Power, 

13.  Trustees  of  Amherst  College  v.  etc.,  Co.,  52  Ore.  343,  96  Pac.  1095, 
Ritch,  151  N.  Y.  282,  45  N.  E.  876,  97  Pac.  538,  20  L.R.A.(N.S.)  915; 
37  L.R.A.  305.  Bjorklond  v.  Seattle  Electric  Co.,  35 

14.  Georgia  Home  Ins,  Co.  v.  Wart-  Wash.  439,  77  Pac.  727,  1  Ann.  Cas. 
en,  113  Ala.  479,  22  So.  288,  59  A.  443. 

S.  R.  129;  Thompson  v.  Phoenix  Ins.  19.  Champlin  v.  Laytin,  18  Wend. 

Co.,  75  Me.  55,  46  Am.  Rep.  357.  (N.  Y.)  407,  31  Am.  Dec.  382;  Tyson 

15.  Georgia  Home  Ins.  Co.  v.  Wart-  v.  Passmore,  2  Pa.  St.  122,  44  Am.  Dec. 
en,  113  Ala.  479,  22  So.  288,  59  A.  S.  181  and  note;  Drew  v.  Clarke,  Cooke 
R.  129;  Champion  v.  Woods,  79  Cal.  (Tenn.)  374,  5  Am.  Dec.  698;  Trigg^ 
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So,  too,  though  both  parties  are  mistaken  as  to  the  law,  and  though 
there  is  no  actual  fraud,  if  one  is  unduly  influenced  and  misled  by 
the  other  to  do  that  which  he  would  not  have  done  but  for  such 
influence,  and  in  consequence  conveys  to  the  other  property  without 
any  consideration  therefor,  or  purchases  what  is  already  legally  his 
own,  the  court  will,  if  it  can  be  done,  restore  both  of  the  parties  to 
the  same  condition  as  before.*^  Similarly,  if  the  agent  of  a  pur- 
chaser at  a  mortgage  foreclosure  sale  misrepresents  to  the  mortgagor 
that  he  has  a  certain  time  in  which  to  redeem,  a  refusal  to  permit  a 
redemption  within  such  time,  though  after  the  statutory  period  has 
expired,  constitutes  ^  fraud  against  which  equity  will  grant  relief.* 
An  unqualified  statement  by  a  vendor  as  to  his  title  or  ownership 
is  regarded  as  an  afiirmation  of  a  fact,  notwithstanding  it  may  involve 
an  opinion  as  to  the  legal  sufficiency  of  the  evidences  of  such  title, 
and  may  be  made  the  basis  for  a  charge  of  fraud.*  False  representa- 
tions that  a  certain  association  was  duly  incorporated  under  the  laws 
of  the  state,  when  there  is  no  statute  authorizing  its  incorporation,^ 
or  that  a  sale  of  land  by  an  administrator  was  authorized  by  the  dece- 
denVs  will,*  have  been  held  to  constitute  fraud.  It  has  also  been 
held  that  one  who  is  induced  by  another  to  purchase  land  by  falsely 
representing  that  an  entire  tract  can  be  acquired  under  a  land  war- 
rant which  he  owns,  will  not  be  permitted  to  acquire  the  balance 
of  the  tract  over  and  above  the  amount  covered  by  the  warrant  and 
hold  the  same  adversely  to  his  vendee.*  Reliance  may  be  placed 
on  a  statement  of  the  law  of  another  state,  and  a  misrepresentation 
thereof  may  constitute  fraud.* 

V.  Materiality 

61.  General  Rule. — To  constitute  fraud  in  any  case  the  facts  mis- 
represented or  concealed  must  have  been  material  facts  ^  and  they 

V.  Read,  5  Hnmph.   (Tenn.)   529,  42  6.  Epp  v.  Hinton,  91  Kan.  513,  138 

Am.  Dec.  447  and  note;  Kyle  v.  Feh-  Pac.  576,  L.R.A.1915A  675  and  note. 

ley,  81  Wis.  67,  51  N.  W.  257,  29  A.  Note :  37  L.R.A.  605. 

S.  R.  866.  7.  Fechheimer  v.  Baum,  37  Fed.  167, 

Note:  10  Am.  Dec.  324  et  seq..  2  L.R.A.  153;  looker  v.  Alston,  159 

20.  Jordan  v.  Stevens,  51  Me.  78,  Fed.  599,  86  C.  C.  A.  425,  16  L.R A. 

81  Am.  Dec.  556.  (N.S.)   818;  Camp  v.  Camp,  2  Ala. 

1.  Benson  v.  Banting,  127  Cal.  532,  632,  36  Am.  Dec.  423 ;  Munroe  v.  Prit- 
59  Pac.  991,  78  Am.  Dec.  81.  chett,  16  Ala.  785,  50  Am.  Dec.  203; 

2.  Note:  Ann.  Ca8.1913B  1143.  See  McGar  v.  Williams,  26  Ala.  469,  62 
Bupra,  par.  39  et  seq.  Am.  Dec.  739;  Meeks  v.  Gamer,  93 

3.  McNamara  v.  Gargett,  68  Mich.  Ala.  17,  8  So.  378,  11  L.R.A.  196  and 
454,  36  N.  W.  218, 13  A.  S.  R.  355.  note;  Georgia  Home  Ins.  Co.  v.  War- 

4.  Note:  Ann.  Cas.  1913B  1143.         ten,  113  Ala.  479,  22  So.  288,  59  A. 
6.  Tyson  v.  Passmore,  2  Pa.  St.  122,  8.  R.  129;   Cook  v.  Bagnell  Timber 

44  Am.  Dec.  181.  See  generally,  Es-  Co.,  78  Ark.  47,  94  S.  W.  695,  8  Ann. 
TOPPEL,  vol.  10,  p.  784  et  seq.  Cas.  251;  Webster  v.  Haworth,  8  Cal. 
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must  also  substantially  affect  the  interests  of  the  person  alleged  to  have 

21,  68  Am.  Dec.  287;  Lawrence  v.  and  note;  Vincent  v.  Corbett,  94  Miss. 
Gayetty,  78  Cal.  126,  20  Pac.  382,  12  46,  47  So.  641,  21  L.R.A.(N.S.)  85; 
A.  S.  R.  29;  Nounnan  v,  Sutter  Coun-  Clark  v.  Edgar,  84  Mo.  106,  54  Am. 
ty  Land  Co.,  81  Cal.  1,  22  Pac.  515,  6  Rep.  84;  Jakway  v.  Proudfit,  76. Neb. 
L.R.A.  219  and  note;  Colton  v.  Stan-  62,  106  N.  W.  1039,  109  N.  W.  388, 
ford,  82  Cal.  351,  23  Pac.  16,  16  A.  S.  14  Ann.  Cas.  258 ;  Cerny  v.  Paxtou  & 
R.  137;  Colorado  Springs  Co.  v.  Gallagher  Co.,  78  Neb.  134,  110  N. 
Wight,  44  Colo.  179,  96  Pac.  820,  16  W.  882,  10  L.R.A.(N.S.)  640;  Page 
Ann.  Cas.  644;  Sherwood  v.  Salmon,  v.  Parker,  43  N.  H.  363,  80  Am.  Dec. 
5  Day  (Conn.)  439,  5  Am.  Dec.  167;  172;  Stewart  v.  Stearns,  63  N.  H.  99, 
Williams  v.  McFadden,  23  Fla.  143,  1  56  Am.  Rep.  496 ;  Ashuelot  Sav.  Bank 
So.  618,  11  A.  S.  R.  346;  Barrie  v.  v.  Albee,  63  N.  H.  152,  56  Am.  Rep. 
MUler,  104  Ga.  312,  30  S.  E.  840,  69  501;  Roberts  v.  James,  83  N.  J.  L. 
A.  S.  R.  171;  Central  of  Georgia  R.  492,  85  Atl.  244,  Ann.  Cas.  1914B 
Co.  V.  Goodwin,  120  Ga.  83,  47  S.  E.  859 ;  Fleming  v.  Slocum,  18  Johns. 
641,  1  Ann.  Cas.  806;  Crawford  v.  (N.  Y.)  403,  9  Am.  Dec.  224;  Kountze 
Crawford,  134  Ga.  114,  67  S.  E.  673,  v.  Kennedy,  147  N.  Y.  124,  41  N.  E. 
19  Ann.  Cas.  932,  28  L.R.A.(N.S.)  414,  49  A.  S.  R.  651,  29  L.R.A.  360; 
353;  People  v.  Healy,  128  111.  9,  20  Kujek  v.  Goldman,  150  N.  Y,  176,  44 
N.  E.  692,  15  A.  S.  R.  90;  Crocker  N.  E.  773,  55  A.  S.  R.  670,  34  L.R.A. 
V.  Manley,  164  111.  282,  45  N.  E.  577,  156;  Taylor  v.  Commercial  Bank,  174 
56  A.  S.  R.  196;  Kehl  v.  Abram,  210  N.  Y.  181,  66  N.  E.  726,  95  A.  S.  R. 
111.  218,  71  N.  E.  347,  102  A.  S.  R.  564,  62  L.R.A.  783;  Adams  v.  Gil- 
158;  Jenkins  v.  Long,  19  Ind.'28,  81  lig,  199  N.  Y.  314,  92  N.  E.  670, 
Am.  Dec.  374  and  note;  Frenzel  v.  20  Ann.  Cas.  910,  32  L.R.A.(N.S.) 
Miller,  37  Ind.  1,  10  Am.  Rep.  62;  127;  National  Cash  Register  Co.  v. 
Neidefer  v.  Chastain,  71  Ind.  363,  36  Townsend,  137  N.  C.  652,  50  S. 
Am.  Rep.  198;  Haigh  v.  White  Way  E.  306,  70  L.R.A.  349;  Griffin  v. 
Laundry  Co.,  164  la.  143,  145  N.  W.  Roanoke  R.  &  Lumber  Co.,  140  N. 
473,  50  L.R.A.(N.S.)  1091;  Douthitt  C.  514,  53  S.  E.  307,  6  L.R.A.(N.S.) 
V.  Applegate,  33  Kan.  395,  6  Pac.  463;  Howe  v.  Martin,  23  Okla.  561, 
575,  52  Am.  Rep.  533;  Provident  102  Pac.  128,  138  A.  S.  R.  840;  Gar- 
Loan  Trust  Co.  V.  Mcintosh,  68  Kan.  vin  v.  Harrell,  27  Okla.  373,  113  Pac. 
452,  75  Pac.  498,  1  Ann.  Cas.  906;  186,  Ann.  Cas.  1912B  744,  35  L.R.A. 
Holbrook  v.  Connor,  60  Me.  578,  11  (N.S.)  862;  Finlayson  v.  Finlayson, 
Am.  Rep.  212;  Greenleaf  v.  Gerald,  17  Ore.  347,  21  Pac.  57,  11  A.  S.  R. 
94  Me.  91,  46  Atl.  799,  80  A.  S.  R.  836,  3  L.R.A.  801;  Harris  v.  Tyson, 
377,  50  L.R.A.  542 ;  Boulden  v.  Stil-  24  Pa.  St.  347,  64  Am.  Dec.  661 ;  Ful- 
weU,  100  Md.  543,  60  Atl.  609,  1  ton  v.  Hood,  34  Pa.  St.  365,  75  Am. 
L.R.A.(N.S.)  258  and  note;  Tryon  v.  Dec.  664  and  note;  Rockafellow  v. 
Whitmarsh,  1  Mete.  (Mass.)  1,  35  Am.  Baker,  41  Pa.  St.  319,  80  Am.  Dec. 
Dec.  339;  Bradley  v.  Poole,  98  Mass.  624;  Croyle  v.  Moses,  90  Pa.  St.  250, 
169,  93  Am.  Dec.  144 ;  Hedden  v.  Grif-  35  Am.  Rep.  654 ;  Griswold  v.  Gebbie, 
fin,  136  Mass.  229,  49  Am.  Rep.  25;  126  Pa.  St.  353,  17  AU.  673,  12  A. 
Cole  V.  Cassidy,  138  Mass.  437,  52  Am,  S.  R.  878 ;  Swift  v.  Rounds,  19  R  I 
Rep.  284;  Dawe  v.  Morris,  149  Mass.  527,  35  Atl.  45,  61  A.  S.  R.  791,  33 
188,  21  N.  E.  213,  14  A.  S.  R.  404,  4  L.R.A.  561;  Wintz  v.  Morrison,  17 
L.R.A.  158  and  note;  Bullitt  v.  Far-  Tex.  372,  67  Am.  Dec.  658;  Jack- 
rar,  42  Minn.  8,  43  N.  W.  566,  18  A.  son  v.  Stockbridge,  29  Tex.  394,  94 
S.  R.  485  and  note,  6  L.R.A.  149  and  Am.  Dec.  290;  Hecht  v.  Metzler, 
note;  Hedin  v.  Minneapolis  Medical,  14  Utah  408,  48  Pac.  37,  60  A.  S 
etc.,  Inst,  62  Minn.  146,  64  N.  W.  R.  906;  Smith  v.  Bishop,  9  Vt.  lio! 
158,  54  A.  S.  R.  628,  35  L.R.A.  417  31    Am.    Dec.   607;    Cabot    v.    Chris- 
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been  defrauded.®  A  fact  is  material  when  it  influences  a  person  to 
enter  into  a  contract,'  or  when  it  deceives  him  and  induces  him  to 
act,*^  or  when  without  it  the  transaction  would  not  have  occurred.*^ 
It  is  broadly  stated,  therefore,  that  the  representations  must  have  oper- 
ated as  ^n  inducement  ta  the  making  of  the  contract  in  question,^* 
that  is,  must  have  influenced  the  mind  of  the  party  to  whom  they  are 
made  in  making  the  contract  or  fixing  its  terms.  ^*  If  he  would  have 
done  so  as  readily  had  he  been  apprised  of  the  facts,  then  he  has  not 
been  defrauded.^^  It  has  been  declared,  however,  that  whether  the 
complaining  party  would  have  made  the  contract  but  for  the  repre- 
sentations is  not  the  test  of  his  right,  since  that  is  often  a  mere  specula- 
tive inquiry,  and  that  if  the  false  representations  were  material  and 
relied  upon,  and  were  intended  to  operate,  and  did  operate,  as  one  of 
the  inducements  to  the  contract,  it  is  not  necessary  to  inquire  whether 
the  plaintiff  would  or  would  not  have  made  it  without  this  induce- 
ment.** In  other  words,  the  court  will  not  undertake  to  say  how  far 
knowledge  of  a  fact  concealed  would  have  influenced  the  other  party, 
but  it  is  sufficient  if  it  would  have  been  well  calculated  to  influence 

tie,   42   Vt.   121,   1   Am.   Rep.   313;  10.  Hedden    y.    GriflElii,    136    Mass. 

Wilson    v.    Carpenter,    91    Va.    183,  229,  49  Am.  Rep.  25. 

21  S.  E.  243,  50  A.  S.  R.  824;  Law-  Note:  6  L.R.A.  150. 

son  V.  Vernon,  38  Wash.  422,  80  Pac  11.  Boalden    v.    Stilwell,    100    Md. 

569,  107  A.  S.  R.  880;  Pigott  v.  Gra-  543,  60  Ati.  609,  1  L.R.A.(N.S.)  258; 

ham,  48  Wash.  348,  93  Pac.  435,  14  Gainesville  Nat.  Bank  v.  Bamberger, 

L.R.A.(N.S.)    1176;   Kohl  v.   Taylor,  77  Tex.  48,  13  S.  W.  959,  19  A.  S.  R. 

62  Wash.  678, 114  Pac.  874,  35  L.R.A.  738;  Flight  v.  Booth,  1  Bing  N.  Cas. 

{N.S.)  174  and  note;  Barndt  v.  Fred-  370,  27  E.  C.  L.  421,  6  Eng.  Rul.  Cas. 

erick,  78  Wis.  1,  47  N.  W.  6, 11  L.R.A.  746. 

199;  Hart  v.  Moulton,  104  Wis.  349,  Note:  35  L.R.A.(N.8.)  176. 
80  N.  W.  599,  76  A.  S.  R.  881 ;  Stan-  12.  Munroe  v.  Pritchett,  16  Ala. 
dard  Mfg.  Co.  v.  Slot,  121  Wis.  14,  785,  50  Am.  Dec.  203;  Frenzel  v.  Mill- 
98  N.  W.  923,  105  A.  S.  R.  1016;  er,  37  Ind.  1,  10  Am.  Rep.  62;  Rob- 
Flight  V.  Booth,  1  Bing  N.  Cas.  370,  erts  v.  James,  83  N.  J.  L.  492,  85  Atl. 
27  E.  C.  L.  421,  6  Eng.  Rul.  Cas.  746;  244,  Ann.  Cas.  1914B  859;  Pigott  v. 
Venezuela  Ry.  Co.  v.  Kisch,  L.  R.  2  H.  Graham,  48  Wash.  348,  93  Pac.  435, 14 
L.  99,  36  L.  J.  Ch.  849, 16  L.  T.  N.  S.  L.R.A.(N.S.)  1176. 
500,  15  W.  R.  821,  6  Eng.  Rul.  Cas,  13.  Lane  v.  Harmony,  112  Me.  25, 
759.  90  Atl.  '546,  Ann.  Cas.  1915C  874; 
Notes:  13  A.  S.  R.  431;  18  A.  S.  R.  Daniels  v.  Hudson  River  Fire  Ins.  Co., 
559;  25  A.- S.  R.  613,  614;  12  L.R.A.  1.2  Cush.  (Mass.)  416,  59  Am.  Dec. 
821.  192;  Ashuelot  Sav.  Bank  v.  Albee,  63 

8.  Juzan  v.  Touhnin,  9  Ala.  662,  44  N.  H.  152,  56  Am.  Rep.  501 ;  Des 
Am.  Dec.  448 ;  Meeks  v.  Garner,  93  Farges  v.  Pugh,  93  N.  C.  31,  53  Am. 
Ala.  17,  8   So.   378,  11  L.R.A.  196;  Rep.  446. 

Williams  v.  McFadden,  23  Fla.  143,       14.  Provident  Loan  Trust  Co.  v.%tc- 
1  So.  618,  11  A.  S.  R.  345;  Jackson  Intosh,  68  Kan.  452,  75  Pac.  498,  1 
V.   Stockbridge,  29  Tex.  394,  94  Am.  Ann.  Cas.  906. 
Dec.  290.  15.  Cabot  v.  Christie,  42  Vt  121, 

9.  Shackelford  v.  Hendley,  1  A.  K.  1  Am.  Rep.  313. 
Marsh.  (Ky.)  496,  10  Am.  Dec.  753. 

299 


4  G2  FRAUD  AND  DECEIT  12  R.  C.  U 

liini,^®  and  if  it  may  reasonably  be  supposed  that  it  would  have  done 

62.  Illustrations. — ^The  following  have  been  held  material  within 
the  rule  stated  in  the  preceding  paragraph:  misrepresentations  as 
to  the  contents  of  a  written  instrument  which  one  is  asked  to  sign/® 
or  that  certain  persons  named  and  known  to  the  defendant  are  to 
constitute  the  board  of  directors  of  an  insurance  company,  by  reason 
of  which  one  is  induced  to  enter  into  a  contract  of  insurance/*  or 
that  a  corporation  is  all  right  and  will  immediately  proceed  to  develop 
its  property,  and  the  business  for  which  it  was  organized,  made  to 
induce  a  sale  of  stock ;  ^^  a  representation  that  a  woman  is  virtuous, 
made  to  induce  a  third  person  to  marry  her ;  *  a  representation  as  to 
the  frequency  of  the  arrival  and  departure  of  trains  at  a  suburban 
station  near  a  dwelling  house,  made  to  induce  its  purchase;  ^  a  repre- 
sentation by  the  vendee  of  land  to  the  vendor  that  there  is  no  phos- 
phate on  it ;  *  a  representation  by  one  selUng  a  lease  that  it  contains 
a  restriction  against  offensive  trades,  where  it  contains  restrictions 
against  certain  inoffensive  ones  as  well ;  ^  the  concealment  of  the  fact 
by  one  seeking  a  pardon  that  the  judgment  of  conviction  has  been 
appealed  from;  *  representations  by  the  payee  of  a  note  to  the  maker 
that  a  certain  association  on  whose  behalf  he  executed  a  bond,  form- 
ing the  consideration  for  the  note,  was  duly  incorporated  under  the 
statute;^  and  representations,  made  to  induce  a  subscription  to  a 
biographical  work,  that  only  a  certain  number  other  residents  of  the 
town  in  which  the  subscriber  lives  will  be  solicited  to  become  sub- 
scribers for  such  work  and  to  have  their  biographies  and  portraits 
published  therein,  etc.'  So,  too,  the  solvency  of  the  vendees  of  prop- 
erty is  a  material  inducement  to  the  sale.®  On  the  other  hand,  false 
representations  by  the  vendor  of  land  as  to  the  price  he  paid  for  it 

16.  State  V.  Mclntire,  46  N.  C.  1,  2.  Hoist  v.  Stewart,  161  Mass.  516, 
59  Am.  Dec.  566.  37  N.  E.  755,  42  A.  S.  R.  442. 

17.  State  V.  Mclntire,  46  N.  C.  1,  8.  Stackpole  v.  Hancock,  40  Fla. 
59  Am.  Dec.  566 ;  Des  Farges  v.  Pugh,  362,  24  So.  914,  45  L.R. A.  814. 

93  N.  C.  31,  53  Am.  Rep.  446 ;  Flight  4.  Flight  v.  Booth,  1  Bing.  N.  Cas. 

V.  Booth,  1  Bing.  N.  Cas.  370,  27  E.  C.  370,  27  E.  C.  L.  421,  6  Eng.  Rul.  Cas. 

L.  421,  6  Eng.  Rul.  Cas.  746.  746. 

18.  Central  of  Georgia  R.  Co.  v.  6.  State  v.  Mclntire,  46  N.  C.  1, 
Goodwin,  120  Ga.  83,  47  S.  E.  641, 1  59  Am.  Dec.  566. 

Ann.  Cas.  806.     See  infra,  par.  137.  6,  McNamara  v.  Gargett,  68  Mich. 

19.  Penn  Mut.  Life  Ins.  Co.  v.  454,  36  N.  W.  218,  13  A.  S.  R.  355. 
Crane,  134  Mass.  56,  45  Am.  Rep.  7.  Greenleaf  v.  Gerald,  94  Me.  91, 
282 ;  Hedden  v.  GriflSn,  136  Mass.  229,  46  Ati.  799,  80  A.  S.  R.  377,  50 
49  Am.  Rep.  25.  L.R.A.  542. 

20.  Bradley  v.  Poole,  98  Mass.  169,  8.  Oswego  Starch  Factory  v.  Lend- 
93  Am.  Dec.  144.  rum,  57  la.  573, 10  N.  W.  900,  42  Am. 

1.  Kujek   v.   Goldman,  150   N.   Y.  Rep.  53. 
176,  44  N.  E.  773,  55  A.  S.  R.  670,  34 
L1.R.A.  156. 
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have  been  held  to  be  immaterial,  on  the  ground  that  the  price  paid 
gives  no  light  whatever  as  to  any  inherent  fixed  quality,  or  description 
of  the  property  which  goes  to  make  up  its  value,  and  knowledge  of 
it  will  not  enable  the  purchaser  more  intelligently  to  form  his  own 
opinion  of  such  value.*  Nor  will  a  false  representation  by  a  vendor 
as  to  the  strength  of  his  title  justify  a  rescission  of  the  sale  for  fraud 
if  the  title  which  he  is  able  to  convey  is  perfect  in  law.  The  contract 
itself  may  show  that  certain  representations  were  not  regarded  as 
material,  as  where  the  complaining  party  could  have  inserted  pro- 
visions therein  to  protect  himself  against  the  contingencies  covered 
by  the  representations,  but  failed  to  do  so.*^ 

63.  Collateral  Matters;  Fraud  in  Other  Transactions.— The  repre- 
sentations must  be  relevant  to  the  subject  of  the  contract,**  and  must 
be  as  to  some  subject  material  to  the  contract  itself,  as  distinguished 
from  matters  which  are  merely  collateral  thereto  and  do  not  constitute 
essential  elements  thereof.**  For  example,  it  has  been  held  that 
representations  which  merely  affect  the  probability  that  the  contract 
will  be  performed  are  collateral  to  it,  and  do  not  constitute  actionable 
fraud.**  It  has  been  held,  however,  that  they  need  not  relate  directly 
to  the  natmre  and  character  of  the  subject-matter  of  the  contract,  but 
that  it  is  sufficient  if  they  are  so  closely  connected  with  the  contract 
that  the  parties  would  not,  but  for  the  representations,  have  entered 
into  it,  and  were  induced  to  enter  into  it  to  the  knowledge  of  the  other 
party,  by  such  representations.**  The  fraud  must  be  inherent  in  the 
transaction  in  question  itself,  and  if  independent  of  it  cannot  operate 
either  as  a  bar  to  an  action  or  in  mitigation  of  damages.** 

VI.  Falsity 

64.  In  General. — ^In  order  that  representations  may  warrant  relief 
in  any  case  they  must,  of  course,  be  false.**    In  order  to  establish  a 

9.  Holbrook  v.  Connor,  60  Me.  578,       14.  Note:  35  L.R.A.(N.S.)  177. 
11  Am.  Rep.  212.    See  snpra,  par.  49.       15.  Emerson  v.  Smith,  51  Pa.  St. 

10.  Nounnan     v.     Sntter     County  90,  88  Am.  Dee.  566. 

Land  Co.,  81  Cal.  1,  22  Pac.  515,  6  16.  Davis  v.   Louisville  Trust  Co., 

LJI.A.  219.  181  Fed.  10, 104  C.  C.  A.  24,  30  L.R.A. 

11.  Notes:  3  LJEI.A.  802;  4  L.R.A.  (N.S.)  1011;  Meeks  v.  Garner,  93  Ala. 
158.  17,  8  So.  378, 11  L.R.A.  196  and  note; 

12.  Hedden  v.  Ghriffin,  136  Mass.  Harrell  v.  Hill,  19  Ark.  102,  68  Am. 
229,  49  Am.  Rep.  25;  Dawe  v.  Morris,  Dec.  202;  Webster  v.  Haworth,  8  Cal. 
149  Mass.  188,  21  N.  E.  313,  14  A.  21,  68  Am.  Dec.  287;  Lawrence  v. 
8.  R.  404,  4  L.R.A.  158;  Cemy  v.  Gayetty,  78  Cal.  126,  20  Pac.  382,  12 
Paxton,  etc.,  Co.,  78  Neb.  134,  110  A.  S.  R.  29 ;  Lahay  v.  City  Nat.  Bank, 
N.  W.  882,  10  L.R.A.(N.S.)  640.  15  Colo.  339,  25  Pac.  704,  22  A.  S.  R. 

Note:  1  L.R.A.(N.S.)  259.  407;  Zang  v.  Adams,  23  Colo.  408,  48 

13.  Dawe  v.  Morris,  149  Mass.  188,  Pac.  509,  68  A.  S.  R.  249;  Van  Bus- 
21  N.  E.  313,  14  A.  S.  R.  404,  4  kirk  v.  State  Bank,  35  Colo.  142,  83 
L.R.A.  158.  Pac.  778,  117  A.  S.  R.  182;  Coloraao 
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case  of  false  representation,  however,  it  is  not  necessary  that  some- 
thing which  is  false  should  have  been  stated  as  if  it  were  true,  but  it 
is  sufficient  that  a  false  impression  has  been  produced  on  the  mind 

Springs  Co.  v.  Wight,  44  Colo.  179,  cal,  etc.,  Inst.,  62  Minn.  146,  64  N.  W. 

96  Pac.  820,  16  Ann.  Cas.  644;  Brad-  158,  54  A.  S.  R.  628,  35  L.R.A.  417 

ley  V.   Oviatt,  86   Conn.   63,  84  Atl.  and  note;  Williamson  v.  Williamson, 

321,  42  L.R.A.(N.S.)    828;   Williams  3  Smedes  &  M.  (Miss.)  715,  41  Am. 

V.  McFadden,  23  Fla.  143,  1  So.  618,  Dec.  636;  Vincent  v.  Corbett,  94  Miss. 

11  A.  S.  R.  345;  Harris  v.  MuUins,  32  46,  47  So.  641,  21  L.R.A.{N.S.)   85; 

Ga.  704,  79  Am.  Dec.  320;  Central  of  Barnard  v.  Duncan,  38  Mo.  170,  90 

Georgia  R.  Co.  v.  Goodwin,  120  Ga.  Am.  Dec.  416;  Webb  v.  Rockefeller, 

83,  47  S.  E.  641,  1  Ann.  Cas.  806;  195  Mo.  57,  93  S.  W.  772,  6  L.R.A. 

Mitchell  V.  Deeds,  49  111.  416,  95  Am.  (N.S.)  872;  Morgan  v.  Dinges,  23  Neb. 

Dec.  621;  Endsley  v.  Johns,  120  lU.  271,  36  N.  W.  544,  8  A.  S.  R.  121; 

469,  12  N.  E.  247,  60  Am.  Rep.  572 ;  Page  v.  Parker,  43  N.  H.  363,  80  Am. 

People  V.  Healy,  128  111.  9,  20  N.  E.  Dec.  172;   Stewart  v.  Stearns,  63  N. 

692,  15  A.  S.  R.  90;  Crocker  v.  Man-  H.  99,  56   Am.  Rep.  496;   Spead  v. 

ley,  164  111.  282,  45  N.  E.  577,  56  A.  Tomlinson,  73  N.  H.  46,  59  Atl.  376, 

S.  R.  196;  Hooker  v.  Midland  Steel  68  L.R.A.  432;  Fivey  v.  Pennsylvania 

Co.,  215  lU.  444,  74  N.  E.  445, 106  A.  R.  Co.,  67  N.  J.  L.  627,  52  Atl.  472, 

S.  R.  170;  Jenkins  v.  Long,  19  Ind.  91  A.  S.  R.  445;  Roberts  v.  James,  83 

28,  81  Am.  Dec.  374  and  note;  Frenzel  N.  J.  L.  492,  85  Atl.  244,  Ann.  Cas. 

V.  Miller,  37  Ind.  1,  10  Am.  Rep.  62;  1914B  859;   Rohrschneider  v.  Knick- 

Shaw  V.  Jacobs,  89  la.  713,  55  N.  W.  erbocker  life  Ins.  Co.,  76  N.  Y.  216, 

333,  56  N.  W.  684,  48  A.  S.  R.  411,  32  Am.  Rep.  290;  Kountze  v.  Ken- 

21  L.R.A.  440 ;  Boddy  v.  Henry,  113  nedy,  147  N.  Y.  124,  41  N.  E.  414,  49 

la.  462;  85  N.  W.  771,  53  L.R.A.  769;  A.  S.  R.  651,  29  L.R.A.  360;  Kujek  v. 

Beach  v.  Beach,  160  la.  346,  141  N.  Goldman,  150  N.  Y.  176,  44  N.  E.  773, 

W.  921,  46  L.R.A.(N.S.)  98;  Waters  55  A.  S.  R.  670,  34  L.R.A.  156;  Tay- 

V.  Mattingly,  1  Bibb  (Ky.)  244,  4  Am.  lor  v.  Commercial  Bank,  174  N.  Y.  181, 

Dec.  631;  Southern  Exp.  Co.  v.  Fox,  66  N.  E.  726,  95  A.   S.  R.  564,  62 

131  Ky.  257,  115  S.  W.  184,  117  S.  L.R.A.  783 ;  Knelling  v.  Roderick  Lean 

W.  270,  133  A.  S.  R.  241;  Cross  v.  Mfg.  Co.,  183  N.  Y.  78,  75  N.  E.  1098, 

Peters,  1  Greenl.  (Me.)   376,  10  Am.  Ill  A.  S.  R.  691  and  note,  5  Ann.  Cas. 

Dec.  78 ;  Hammatt  V.  Emerson,  27  Me.  124,  2  L.R.A.(N.S.)    303;   Adams   v. 

308,  46  Am.  Dec.  598;   Holbrook  v.  Gillig,  199  N.  Y.  314,  92  N.  E.  670, 

Connor,   60   Me.   578,   11   Am.    Rep.  20   Ann.    Cas.   910,   32   L.R.A.(N.S.) 

212;  Atwood  v.  Chapman,  68  Me.  38,  127;    National   Cash   Register   Co.   v. 

28  Am.  Rep.  6 ;  Greenleaf  v.  Gerald,  Townsend,  137  N.  C.  652,  50  S.  E.  306, 

94  Me.  91,  46  Atl.  799,  80  A.  S.  R.  70  L.R.A.  349;  Griffin  v.  Roanoke  R., 

377,  50  L.R.A.  542 ;  Atlas  Shoe  Co.  v.  etc.,  Co.,  140  N.  C.  514,  53  S.  E.  307, 

Bechard,  102  Me.  197,  66  Atl.  390,  10  6  L.R.A.(N.S.)  463;  Robertson  v.  Hal- 

L.R.A.(N.S.)  245;  Lamm  v.  Port  De-  ton,  156  N.  C.  215,  72  S.  E.  316,  37 

posit  Homestead  Ass'n.,  49  Md.  233,  L.R.A.  (N.S.)  298;  Hadley  v.  Clinton 

33  Am.  Rep.  246;  Poland  v.  Brownell,  County   Importing   Co.,  13   Ohio   St. 

131  Mass.  138,  41  Am.  Rep.  215;  Cole  502,  82  Am.  Dec.  454;  Howe  v.  Mart- 

V.   Cassidy,   138   Mass.   437,   52  Am.  in,  23  Okla.  561,  102  Pac.  128,  138  A. 

Rep.  284;  Dawe  v.  Morris,  149  Mass.  S.  R.  840;  Finlayson  v.  Finlayson,  17 

188,  21  N.  E.  313,  14  A.  S.  R.  404  Ore.  347,  21  Pao.  57,  11  A.  S.  R.  836, 

and  note,  4  L.R.A.  158 ;  Windram  v.  3  L.R.A.  801 ;  Fulton  v.  Hood,  34  Pa. 

French,  151  Mass.  547,  24  N.  E.  914,  St.  365,  75  Am.  Dec.  664;  Bower  v. 

8  L.R.A.  750;  Reynolds  v.  Franklin,  Fenn,  90  Pa.  St.  359,  35  Am.  Rep. 

44  Minn.  30,  46  N.  W.  139,  20  A.  S.  662;  Hexter  v.  Baat,  125  Pa,  St.  52, 

K.  540;  Hedin  v.  Minneapolis  Medi-  17  Atl.  252,  11  A.  S.  R.  874;  Griswold 
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of  the* other  party.*'  A  false  representation  may  therefore  be  made 
by  presenting  that  which  is  true  so  as  to  create  an  impression  which 
is  false,  and  then  profiting  by  the  false  impression  thus  created ;  *® 
for  in  such  case  the  state  of  mind  produced  falsely  represents  the  facts, 
and  to  take  advantage  of  such  a  state  of  mind  is  to  profit  by  a  false 
representation.*'  Thus,  it  is  immaterial  that  no  specific  statement 
in  a  prospectus  is  false,  if  the  general  impression  conveyed  by  it  is 
false ;  *•  though  it  has  been  held  that  if  the  language  is  susceptible 
of  two  meanings,  a  subscriber  to  stock  must  ascertain  which  meaning 
is  intended.*  A  statement  which  is  true  in  fact  may  also  be  fraud- 
ulent, where  it  is  misleading  because  it  does  not  include  all  the  mate- 
rial facts.*  So  it  has  been  held  that  the  fact  that  the  discount  of 
subscribers'  notes  indorsed  by  an  insurance  company,  by  the  bank 
in  which  they  were  deposited  as  capital,  was  genuine  and  real,  does 
not  prevent  its  certificate  that  the  company's  capital  and  surplus  had 
been  paid  in,  in  cash,  from  being  false  and  misleading.'  Except 
where  it  may  be  regarded  as  continuing  in  character,*  the  truth  or 
falsity  of  a  representation  is  generally  to  be  determined  as  of  the  time 
when  it  was  made,  and  subsequent  changes  in  the  condition  of  affairs 
cannot  aflfect  the  liability  of  the  person  who  made  it.* 

65.  Construction  of  Representations. — The  scope  of  particular  rep- 
resentations IB  a  matter  of  construction,*  which  is  to  be  determined 

T.  Gebbie,  126  Pa.  St.  353, 17  Atl.  673,       17.  Douthitt  v.  Applegate,  33  Kan. 

12  A.  S.  E.  878 ;  Hecht  v.  Metzler,  14  395,  6  Pac.  575,  52  Am.  Rep.  533 ; 

Utah  468,  48  Pac.  37,  60  A.  S.  R.  906 ;   Lomersoii  v.  Johnston,  47  N.  J.  Eq. 

Howard  v.  Gould,  28  Vt.  523,  67  Am.  312,  20  Atl.  675,  24  A.  S.  R.  410] 

Dec.  728;  Childs  v.  Merrill,  63  Vt.  463,  Smith  v.  Mariner,  5  Wis.  551,  68  Am. 

22   Atl.   626,   14  L.R.A.   264;    Rorer  Dec.  73. 

Iron  Co.  V.  Trout,  83  Va.  397,  2  S.  E.       18.  Lomerson  v.  Johnston  47  N.  J. 

713,  5  A.  S.  R.  285;  WUson  v.  Car-  Eq.  312  20  Atl.  675  24  A.  S.  R.  410; 

penter,  91  Va.  183,  21  S.  E.  243,  50  Mallory  v.  Leach,  35  Vt.  156,  82  Am. 

A.  S.  R.  824;  Kohl  v.  Taylor,  62  Wash.  Dec.  625. 

678,  114  Pac.  874,  35  L.R.A.(N.S.)       19.  Lomerson  v.  Johnston,  47  N.  J. 

174  and  note;  Bamdt  v.  Frederick,  78  Eq.  312,  20  Atl.  675,  24  A.  S.  R.  410. 

Wis.  1,  47  N.  W.  6,  11  L.R.A.  199;       20.  Downey  v,  Finucane,  205  N.  Y. 

Standard  Mfg.  Co.  v.  Slot,  121  Wis.  251,  98  N.  E.  391,  40  L.R.A.(N.S.) 

14,  98  N.  W.  923,  105  A.  S.  R.  1016;  307. 

Central  R.  Co.  v.  Kisch,  L.  R.  2  H.  L.      Note:  85  A.  8.  R.  387. 

99,  36  L.  J.  Ch.  849,  16  L.  T.  N.  S.       1.  Note:  85  A.  S.  R.  387. 

-500,  15  W.  R.  821,  6  Eng.  Rul.  Cas.       2.  See  infra,  par.  71. 

759;  Derry  v.  Peek,  14  App.  Cas.  337,      3.  Hindman  v.  Louisville  First  Nat. 

58  L.  J.  Ch.  864,  61  L.  T.  N.  S.  265,  Bank,  112  Fed  931,  50  C.  C.  A.  623, 

38  W.  R.  33,  12  Eng.  Rul.  Cas.  250.  57  L.R.A.  108. 

Notes:  25  Am.  Dec.  450;  81  Am.      4.  See  infra,  par.  116. 
Dec.  401;  18  A.  8.  B.  555  et  seq.;  2      5.  Note:  18  A.  8.  R.  555. 
L.R.A.  743;  6  L.R.A.  149,  150;   50      6.  Windram  v.  French,  151  Mass. 
L.R.A.(N.S.)  1091  i  6  En^.  Rul.  Cas.  547,  24  N.  E.  914^  8  hjciju  750. 
416. 
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by  a  consideration  of  the  intent  and  object  of  the  person  making  it.' 
The  language  used  is  to  be  interpreted  by  the  eflfect  which  it  would 
produce  upon  an  ordinary  mind,®  and  will  be  given  its  usual  and 
natural  meaning,'  since  that  is  the  sense  in  which  the  person  making 
it  will  be  presumed  to  have  intended  it  to  be  understood.*®  The  state- 
ment of  a  conclusion  may  import  the  existence  of  facts  justifying  it. 
Thus  officers  of  a  corporation  who  sign  and  issue  certificates  of  its 
stock  in  the  usual  form,  stating  upon  their  faces  that  the  corporation 
is  incorporated  according  to  the  laws  of  a  particular  state,  and  that 
the  stock  is  non-assessable,  thereby  represent  that  the  stock  is  not 
spurious  nor  invalid  because  of  their  known  acts  or  omissions,  and 
also  that  everything  has  been  done  which  is  necessary  to  make  the 
stock  rightfully  exempt  from  further  assessment.**  It  has  been  held 
that  the  description  of- property  sold  as  in  good  order  and  condition 
is  equivalent  to  a  representation  that  it  is  in  such  condition,**  and 
that  a  declaration  in  a  prospectus  that  dividends  have  been  paid 
imports  that  they  have  been  earned.*'  On  the  other  hand,  it  has 
been  held  that  a  guaranty  in  an  agreement  is  not  necessarily  a  repre- 
sentation that  the  facts  guaranteed  are  true.**  In  the  sale  of  ma- 
chinery the  court  must  assume  that  representations  as  to  ite  fitness 
are  based  on  the  supposition  that  it  will  be  used  with  some  degree  of 
care  and  intelligence.**  Nor  are  misrepresentations  as  to  the  quality 
of  machinery  sold  shown  by  evidence  that  other  machinery  of  the 
same  kind,  sold  by  the  same  vendor,  but  not  shown  to  be  of  the 
same  pattern,  is  defective.**  And  a  vendor  cannot  be  held  responsible 
for  a  fraudulent  misrepresentation  as  to  his  title,  simply  because 
third  parties  engage  in  blackmailing  or  malicious  litigation  with  his 
vendee,  or  because  othels,  not  competent  to  judge  of  the  title,  refuse 
to  purchase  from  the  vendee.*'  The  construction  of  recommendations 
to  credit  is  treated  elsewhere  in  this  article.*® 

7.  Davis  V.  Louisville  Trust  Co.,  181  18.  Downey  v.  Finneane,  205  N.  Y. 
Fed.  10,  104  C.  C.  A.  24,  30  L.R.A.  251,  98  N.  E.  391,  40  L.R.A.(N.S.) 
(N.S.)  1011.  307. 

8.  Downey  v.  Finucane,  205  N.  Y.  14.  Hammatt  v.  Emerson,  27  Me. 
251,  98  N.  E.  391,  40  L.R.A.(N.S.)  308,  46  Am.  Dec.  598. 

307.  15.  Computing  Scales  Co.  v.  Long, 

9.  Miles  V.  Stevens,  3  Pa.  St.  21,  45  66  S.  C.  379,  44  S.  E.  963,  65  L.R.A. 
Am.  Dec.  621.  294. 

10.  Nash  V.  Minnesota  Title  Ins.,  16.  Computing  Scales  Co.  v.  Long, 
etc.,  Co.,  163  Mass.  574,  40  N.  E.  1039,  66  S.  C.  379,  44  S.  E.  963,  65  L.RA* 
47  A.  S.  R.  489,  28  L.R.A.  753.  294. 

11.  Win^ram  v.  French,  151  Mass.  17.  Meeks  v.  Qamer,  93  Ala.  17,  A 
547,  24  N.  E.  914,  8  L.R.A.  750.  So.  378,  11  L.R.A.  196. 

12.  Bryant  v.  Crosby,  36  Me.  562,  It,  See  supra,  par.  66. 
58  Am.  Dec.  767. 
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VII.  Concealment 

Oenerai  Principles 

66.  Concealment  in  GeneraL — Fraud  may  be  committed  by  the 
suppression  of  the  truth  as  well  as  by  the  suggestion  of  falsehood,^^ 
and  it  is  equally  competent  for  the  court  to  relieve  against  it  whether 
it  is  committed  in  one  way  or  the  other.*®  The  one  acts  negatively, 
the  other  positively ;  both  are  calculated,  in  difiFerent  ways,  to  produce 
the  same  results  The  former  as  well  as  the  latter  is  a  violation  of 
the  principles  of  good  faith.  It  proceeds  from  the  same  motives  and 
is  attended  with  the  same  consequences ; '  and  the  deception  and 
injury  may  be  as  great  in  the  one  case  as  in  the  other.'  Thus,  in  the 
case  of  the  sale  of  personal  property,  a  concealment  of  a  defect  with- 

19.  Magee  ▼.  Manhattan  L.  Ins.  Co.,  Dee.  664;  Dirks  Trust,  etc.,  Co.  v. 
92  U.  S.  93,  23  U.  S.  (L.  ed.)  699;  Koch,  32  S.  D.  551,  143  N.  W.  952, 
Fechheimer  v.  Baum,  37  Fed.  167,  2  49  L.R.A.(N.S.)  513;  Wintz  v.  Mor- 
L.RJL.  153;  Camp  v.  Camp,  2  Ala.  rison,  17  Tex.  372,  67  Am.  Dec.  658; 
632,  36  Am.  Dec.  423;  Einstein  V.  Mar-  Virginia  Land  Co.  v.  Haupt,  90  Va. 
shall,  58  Ala.  153,  29  Am.  Rep.  729;  533,  19  S.  E.  168,  44  A.  S.  R.  939. 
Stackpole  'v.  Hancock,  40  Fla.  362,  Notes :  6  Am.  Dec.  117,  118 ;  13  A. 
24  So.  914,  45  LJl.A.  814;  Mitchell  v.  S.  R.  431;  18- A.  S.  R.  556;  85  A.  S. 
Deeds,  49  lU.  416,  95  Am.  Dec.  621;  R.  382;  2  L.R.A.  154;  3  L.R.A.  802. 
Oswego  Starch  Factory  v.  Lendrum,  20.  Cook  v.  Bagnell  Timber  Co.,  78 
57  la.  573, 10  N.  W.  900,  42  Am.  Rep.  Ark.  47,  94  S.  W.  695,  8  Ann.  Cas. 
53;  Bowman  v.  Bates,  2  Bibb  (Ky.)  251;  Waters  v.  Mattingly,  1  Bibb 
47,  4  Am.  Dec,  677;  Peebles  v.  Step-  (Ky.)  244,  4  Am.  Dec.  631  and  note; 
hens,  3  Bibb.  (Ky.)  324,  6  Am,  Dec.  Kennedy  v.  Johnson,  2  Bibb  (Ky.) 
660;  Beard  v.  Campbdl,  2  A.  K.  12,  4  Am.  Dec. '666;  Hughes  v.  Rob- 
Marsh.  (Ky.)  125,  12  Am.  Dec.  362;  ertson,  1  T.  B.  Mon.  (Ky.)  215,  15 
Taylor  v.  Bradshaw,  6  T.  B.  Mon.  Am.  Dec.  104  and  note;  Taylor  v. 
(Ky.)  145, 17  Am.  Dec.  132;  Hays  v.  Bradshaw,  6  T.  B.  Mon.  (Ky.)  145, 
Meyers,  139  Ky.  440,  107  S.  W.  287,  17  Am.  Dec.  132;  Hays  v.  Meyers,  139 
32  Ky.  L.  Rep.  832, 139  A.  S.  R.  493,  Ky.  440,  107  S.  W.  287,  32  Ky.  L. 
17  LJR.A.(N.S.)  284;  Tucker  v.  Den-  Rep.  832,  139  A.  S.  R.  493,  17  L.R.A. 
ton,  106  S.  W.  280,  32  Ky.  L.  Rep.  (N.S.)  284;  Crane  v.  Conklin,  1  N.  J. 
521,  15  L.R.A.(N.S.)  289;  Barnard  Eq.  346,  22  Am.  Dec.  519;  Fleming 
V.  Duncan,  38  Mo.  170,  90  Am.  Dec.  v.  Sloeum,  18  Johns.  (N.  Y.)  403,  9 
416;  Gmber  v.  Baker,  20  Nev.  453,  Am.  Dec.  224. 
23  Pac.  858,  9  L.R.A.  302;  Flem-  Note:  35  Am.  Dec.  363. 
ing  V.  Sloeum,  18  Johns.  (N.  Y.)  403,  1.  Waters  v.  Mattingly,  1  Bibb 
9  Am.  Dec.  224;  National  Cash  Reg-  (Ky.)  244,  4  Am.  Dec.  631;  Page  v. 
ister  Co.  v.  Townsend,  137  N.  C.  652,  Parker,  43  N.  H.  363,  80  Am.  Dec. 
50  S.  E.  306,  70  L.R.A.  349;  Robert-  172. 

son  V.  Halton,  156  N.  C.  215,  72  S.  E.  2.  Peebles  ▼.  Stephens,  3  Bibb 
316,  37  L.R.A.(N.S.)  298;  Hadley  v.  (Ky.)  324,  6  Am.  Dec.  660. 
Clinton  County  Importing  Co.,  13  3.  Taylor  v.  Bradshaw,  6  T.  B.  Mon. 
Ohio  St.  502,  82  Am.  Dec.  454;  Enier-  (Ky.)  145,  17  Am.  Dec.  132;  Hays  v. 
son  V.  Smith,  51  Pa.  St.  90,  88  Am.  Meyers,  139  Ky.  440, 107  S.  W:  287,  32 
Dec.  566 ;  Croyle  v.  Moses,  90  Pa.  St.  Ky.  L.  Rep.  832, 139  A.  S.  R.  493, 17 
250,  35  Am.  Rep.  654;  Denton  v.  Mc-  L.R.A,(N.S.)  284. 
Kenzie,  1  Desaus  (S.  C.)  289,  1  Am. 
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holds  from  the  buyer  such  information  as  is  necessary  to  apprise  him 
of  the  true  situation  of  the  property  whereby  he  is  deceived;  a  mis- 
representation positively  and  directly  deceives  him ;  in  the  one  case 
he  is  deceived  from  the  want  of  information,  in  the  other  by  wrong 
or  improper  information ;  and  if  he  is  relievable  in  the  one  case,  he 
must  be  in  the  other.*  It  has  been  held  that  every  intendment  is 
made  against  a  party  who  is  guilty  of  a  suppression  of  a  fact.*  One 
will  not  be  permitted  to  say  that  he  was  ignorant  of  the  legal  effect  of 
the  fact  concealed,  since  no  one  will  be  heard  to  say  that  he  is 
ignorant  of  the  law.* 

67.  Distinction  between  Silence  and  Concealment. — ^The  law  dis- 
tinguishes between  passive  concealment  and  active  concealment,'  or, 
in  other  words,  between  mere  silence  and  the  suppression  or  conceal- 
ment of  a  fact;®  the  difference  consisting  in  the  fact  that  conceal- 
ment implies  a  purpose  or  design,  while  the  simple  failure  to  dis- 
close a  fact  does  not.*  As  a  general  rule  to  constitute  fraud  by  con- 
cealment or  suppression  of  the  truth  there  must  be  something  more 
than  mere  silence,^®  or  a  mere  failure  to  disclose  known  facts.*^  There 
must  be  a  concealment,**  and  the  silence  must  amount  to  fraud.*' 
Concealment  in  this  sense  may  consist  in  withholding  information 
asked  for,  or  in  making  use  of  some  device  to  mislead,  thus  involving 
act  and  intention.**  The  term  generally  infers  also  that  the  person 
is  in  some  way  called  upon  to  make  a  disclosure.**  It  may  be  said, 
therefore,  that,  in  addition  to  a  failure  to  disclose  known  facts,  there 
must  be  some  trick  or  contrivance  intended  to  exclude  suspicion  and 
prevent  inquiry,**  or  else  that  there  must  be  a  legal  or  equitable  duty 

4.  Waters  v.  Mattingly,  1  Bibb  Dunan,  91  Md.  144,  46  Atl.  347,  50 
(Ky.)  244,  4  Am.  Dec.  631.  L.R.A.  401;  Sankey  v.  McElevey,  104 

5.  State  V.  Mclntire,  46  N.  C.  1,  59  Pa.  St.  265,  40  Am.  Rep.  575. 
Am.  Dec.  566.  Note:  111  A.  S.  E.  708. 

6.  State  V.  Mclntire,  46  N.  C.  1,  59  11.  Kohl  v.  lindley,  39  DL  195,  89 
Am.  Dec.  566.  Am.  Dec.  294;  Taylor  v.  Bradshaw,  6 

7.  Stewart  v.  Wyoming  Cattle  T.  B.  Mon.  (Ky.)  145,  17  Am.  Dec. 
Ranche  Co.,  128  U.  S.  383,  9  S.  Ct.  132 ;  Hays  v.  Meyers,  139  Ky.  440, 107 
101,  32  U.  S.  (L.  ed.)  439;  Cromp-  S.  W.  287,  32  Ky.  L.  Rep.  832,  139  A. 
ton  v.  Beedle,  83  Vt.  287,  75  Atl.  331,  S.  R.  493,  17  L.R.A.(N.S.)  284;  Tal^ 
Ann.  Cas.  1912A  399,  30  L.R.A.(N.S.)  cott  v.  Henderson,  31  Ohio  St.  162,  27 
748.  Am.  Rep.  501. 

8.  Chicora  Fertilizer  Co.  v.  Dunan,       Note:  6  Eng.  Rul.  Cas.  813. 

91  Md.  144,  46  AU.  347,  50  L.R.A.  401.       12.  Kohl  v.  Lindley,  39  111.  195,  89 

9.  Talcott  v.  Henderson,  31  Ohio  St.  Am.  Dec.  294;  Stewart  v.  Dngin,  4  Mo. 
162,  27  Am.  Rep.  501.  245,  28  Am.  Dec.  348. 

10.  Woodruff  V.  Williams,  35  Colo.  13.  Robinson  v.  Justice,  2  Pen.  &  W. 
28,  85  Pac.  90,  5  L.R.A.(N.S.)  986;  (Pa.)  19,  21  Am.  Dec.  407  and  note. 
Bartholomew  v.  Warner,  32  Conn.  98,  14.  Kohl  v.  Lindley,  39  111.  195,  89 
85  Am.  Dec.  251 ;  Hays  v.  Meyers,  139  Am.  Dec.  294. 

Ky.  440,  107  S.  W.  287,  32  Ky.  L.       16.  Bartholomew     v.     Warner,     32 
Rep.  832,  139  A.  S.  R.  493,  17  L.R.A.   Conn.  98,  85  Am.  Dec.  251. 
(N.S.)  284;  Cliicora  Fertilizer  Co.  v.       16.  Woodruff  v.  Williams,  35  Colo. 
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resting  on  the  party  knowing  such  facts  to  disclose  them.^'  It  is  gen- 
erally held  that  the  failure  to  disclose  material  facts  may  be  a  good 
defense  to  a  suit  for  specific  performance  even  where  it  does  not  amount 
to  fraud  ^®  and  would  not  be  the  basis  of  an  action  of  deceit,  because 
equity  compels  the  specific  performance  of  a  contract  only  where  it 
is  fair  and  open,  and  where  all  material  matters  known  to  each 
party  have  been  communicated  to  the  other.*'  There  is  authority, 
however,  to  the  effect  that  mere  silence  is  not  a  defense  to  such  an 
action  where  there  was  no  duty  to  speak.*^ 

68.  Duty  to  Speak, — Though  generally  mere  silence  does  not 
amount  to  fraud,*  there  are  times  and  occasions  when  it  becomes  the 
duty  of  a  person  to  speak,*  in  order  that  the  party  he  is  dealing  with 
may  be  placed  on  an  equal  footing  with  him ;  •  and  when  a  failure  to 
state  a  fact*  is  equivalent  to  a  fraudulent  concealment,  and  amounts 
to  fraud  equally  with  an  affirmative  falsehood.*  But,  while  one  can- 
not properly  withhold  the  truth  from  those  who  have  reason  to 
expect  information  from  him,  those  who  do  not  look  to  him  for  infor- 
mation and  expect  no  disclosure  from  him,  cannot  properly  complain 
of  his  silence  or  successfully  contend  that  he  haa  suppressed  the 
truth.*  Hence,  in  order  that  suppression  of  the  truth  may  con- 
stitute fraud,  there  must  be  a  suppression  of  facts  which  one  party 
is  under  a  legal  or  equitable  obligation  to  communicate  to  the  other,* 
and  which  the  other  party  is  entitled  to  have  communicateEl  to  him.' 
In  oilier  words,  the  facts  concealed  must  be  such  as,  in  fair  dealing, 
the  one  party  has  a  right  to  expect  to  be  disclosed,  and  such  as  the 

28,  85  Pac.  90,  5  L.R.A.(N.S.)  986;  Note:  111  A.  S.  R.  708. 

Hays  V.  Meyers,  139  Ky.  440,  107  S.  8.  Hays  v.  Meyers,  139  Ky.  440, 107 

W.  287,  32  Ky.  L.  Rep.  832,  139  A.  S.  S.  W.  287,  32  Ky.  L.  Rep.  832,  139  A. 

R.    493,    17    L.R.A.(N.S.)    284.     See  S.  R.  493,  17  L.R.A.(N.S.)  284. 

also  infra,  par.  80.  4.  Graff  am  v.   Burgess,  117   U.   S. 

17.  See  infra,  par.  68.  180,  6  S.  Ct.  686,  29  U.  S.  (L.  ed.) 

18.  Note:  6  Eng.  Rul.  Cas.  813.  839;  Farrar  v.  Churchill,  135  U.  S. 

19.  Rothmiller  v.  Stein,  143  N.  T.  609,  10  S.  Ct.  771,  34  U.  S.  (L.  ed.) 
681,  38  N.  E.  718,  26  L.R.A.  148.  246;  Roper  v.  Sangamon  Lodge,  No. 

Note:  6  Eng.  Rul.  Cas.  758.  6, 1.  0.  0.  F.,  91  III.  518,  33  Am.  Rep. 

20.  Chicora  Fertilizer  Co.  v.  Dunan,   60;  Rothmiller  v.  Stein,  143  N.  Y.  581, 
91  Md.  144,  46  Atl.  347,  50  L.R.A.   38  N.  E.  718,  26  L.R.A.  148. 

401.      See    generally.    Specific    Per-  5.  Taylor  v.  Bradshaw,  6  T.  B.  Mon. 

FORMANCB.  (Ky.)  145,  17  Am.  Dec.  132;  Hays  v. 

1.  See  supra,  par.  67.  Meyers,  139  Ky.  440,  107  S.  W.  287, 

2.  Fechheimer  v.  Baum,  37  Fed.  167,  32  Ky.  L.  Rep.  832,  139  A.  S.  R.  493, 
2   L.R.A.   153;   Roper   v.    Sangamon  17  L.R.A. (N.S.)  284. 

Lodge,  No.  6,  I.  O.  O.  F.,  91  m.  518^  6.  Juzan   v.   Toulmin,  9  Ala.   662, 

33  Am.  Rep.  60;  Hays  v.  Meyers,  139  44  Am,  Dec.  448;  Pickering  v.  Day,  3 

Ky.  440,  107  S.  W.  287,  32  Ky.  L.  Houst.  (Del.)  474,95  Am.  Dec.  291. 

Bep.  832,  139  A.  S.  R.  493,  17  L.R.A.  Note:  4  L.R.A.  159. 

(N.S.)  284;  Rothmiller  v.  Stein,  143  7.  Pickering  v.  Day,  3  Houst.  (Del.) 

N.  Y.  581,  38  N.  E.  718,  26  L.R.A.  474,  95  Am.  Dec.  29L 

148.                 ,  .. ^ 
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other  party  is  bound  to  disclose.®  If,  then,  there  is  a  legal  obligation 
to  speak,  a  failure  to  speak  amounts  to  a  suppression  of  the  fact 
which  should  have  been  disclosed;  and  such  failure  is  a  fraud,*  but 
where  there  is  no  obligation  to  speak,  silence  cannot  be  termed  sup- 
pression, and  is  not  a  fraud. ^®  The  inquiry,  therefore,  is  whether, 
upon  any  particular  occasion,  it  was  the  duty  of  the  person  to  speak  on 
pain  of  being  guilty  of  a  fraud  by  reason  of  his  silence,*^  which 
depends  upon  the  circumstances  of  each  particular  case,**  and  is  to 
be  determined  by  comparing  the  facts  not  disclosed  with  the  object 
and  end  in  view  by  the  contracting  parties.**  Among  other  ways, 
the  obligation  to  communicate  may  arise  from  the  fact  that  one  of 
the  parties  has  superior  knowledge  or  means  of  knowledge,  or  from 
confidential  relations  between  them,**  or  from  the  fact  that  a  party 
does  something  or  says  something  which,  for  want  of  the  disclosure, 
is  false  and  deceptive,**  or  is  placed  or  places  himself  in  a  position 
where  his  silence  will  convey  a  false  impression,**  or  from  the  fact 
that  a  statement  or  representation  has  been  made  in  the  bona  fide 

8.  Mills  V.  Lee,  6  T.  B.  Mon.  (Ky.)  10.  West  v.  Anderson,  9  Conn.  107, 
91,  17  Am.  Dec.  118;  Hadley  v.  Clin-  21  Am.  Dec.  737;  Jackson  v.  Combs, 
ton  County  Importing  Co.,  13  Ohio  7  Mackey  (D.  C.)  608,  1  L.RA.  742 
St.  502,  82  Am.  Dec.  454.  and  note;  Reid  v,  Cowduroy,  79  la. 

9.  Fechhcimer  v.  Baum,  37  Fed.  167,  169,  44  N.  W.  351,  18  A.  S.  R.  359 ; 
2  L.R.A.  153;  Cook  v.  Bagnell  Timber  Chicora  Fertilizer  Co.  v.  Dunan,  91 
Co.,  78  Ark.  47,  94  S.  W.  695,  8  Ann.  Md.  144,  46  Atl.  347,  50  L.R.A. 
Cas.  251;  Jackson  V.  Combs,  7  Mackey  401;  Van  Honten  v,  Morse,  162 
(D.  C.)  608,  1  L.R.A.  742  and  note;  Mass.  414,  38  N.  E.  705,  44  A.  S. 
Graves  v.  Lebanon  Nat.  Bank,  10  R.  373,  26  L.R.A.  430;  People's 
Bush.  (Ky.)  23,  19  Am.  Rep.  50;  Bank  v.  Bogart,  81  N.  Y.  101,  37  Am. 
Hays  V.  Meyers,  139  Ky.  440,  107  S.  Rep.  481 ;  Rothmiller  v.  Stein,  143  N. 
W.  287,  32  Ky.  L.  Rep.  832,  139  A.  Y.  581,  38  N.  E.  718,  26  L.R.A.  148; 
S.  R.  493,  17  L.R.A.(N.S.)  284;  Sankey  v.  McElevey,  104  Pa.  St.  265, 
Chicora  Fertilisier  Co.  v.  Dunan,  91  49  Am.  Rep.  575;  Opie  v.  Pacific  Inv. 
Md.  144,  46  Atl.  347,  50  L.R.A.  Co.,  26  Wash.  505,  67  Pac.  231,  56 
401;  Rothmiller  v.  Stein,  143  N.  Y.  L.R.A.  778;  Peek  v.  Qumey,  L.  R.  6 
581,  38  N.  E.  718,  26  L.R.A.  148;  H.  L.  377,  43  L.  J.  Ch.  19,  22  W.  R. 
Rockafellow    v.    Baker,    41    Pa,    St.  29,  7  Eng.  Rul.  Cas.  527. 

319,  80  Am.  Dec.  624;  Manes  v.  Dur-       Note:  90  Am.  Dec.  428. 

ant,  2  Rich.  Eq.  (S.  C.)  404,  46  Am.       11.  Rothmiller  v.  Stein,  143  N.  Y. 

Dec.  65 ;  Dirks  Trust  &  Title  Co.  v.   581,  38  N.  E.  718,  26  L.R.A.  148. 

Koch,  32  S.  D.  551,  143  N.  W.  952,       12.  Atwood  v.  Chapman,  68  Me.  38, 

49  L.R.A.(N.S.)  513;  Opie  v.  Pacific  28  Am.  Rep.  5;  Dirks  Trust  &  Title 

Inv.  Co.,  26  Wash.  505,  67  Pac.  231,   Co.  v.  Koch,  32  S.  D.  551,  143  N.  W. 

56  L.R.A.  778;  Venezuela  R.  Co.  v.  952,  49  L.R.A.(N.S.)  513. 

Kisch,  L.  R.  2  H.  L.  99,  36  L.  J.  Ch.       13.  Mills  v.  Lee,  6  T.  B.  Mon.  (Ky.) 

849, 16  L.  T.  N.  S.  500, 15  W.  R.  821,  91,  17  Am.  Dec.  118. 

6  Eng.  Rul.  Cas.  759 ;  Peek  v.  Gumey,       14.  See  infra,  par.  69,  72. 

L.  R.  6  H.  L.  377,  43  L.  J.  Ch.  19,  22       15.  Hadley  v.  Clinton  County  Im- 

W.  R.  29,  7  Eng.  Rul.  Cas.  527.         porting  Co.,  13  Ohio  St.  502,  82  Am. 

Notes :  90  Am.  Dec.  428 ;  5  L.R.A.  Dec.  454. 
428;  6  L.R.A.  150;  6  Eng.  Rul.  Cas.       16.  Atwood  v.  Chapman,  68  Me.  38, 
815.  28  Am.  Rep.  5. 
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belief  that  it  is  trae^  and  before  it  is  acted  on  the  party  who  has  made 
it  discovers  that  it  is  untrue.^' 

69.  Superior  Knowledge  or  Means  of  Knowledge. — ^There  is  much 
authority  to  the  effect  that  if  one  party  to  a  contract  has  superior 
knowledge,*®  or  knowledge  which  is  not  within  the  fair  and  reason- 
able reach  of  the  other  party,  and  which  he  could  not  discover  by  the 
exercise  of  reasonable  diligence,**  or  means  of  knowledge  which  are 
not  open  to  both  parties  alike,*®  he  is  under  a  legal  obligation  to  speak, 
a.nd  his  silence  constitutes  fraud,  especially  when  the  other  party 
relies  upon  him  to  communicate  to  him  Uie  true  state  of  facts  to 
enable  him  to  judge  of  the  expediency  of  the  bargain.*  Some  courts 
have  gone  so  far  as  to  hold  that  each  party  is  bound  in  every  case 
to  communicate  to  the  other  his  knowledge  of  material  facts,  pro- 
vided he  knows  the  other  to  be  ignorant  of  them,  and  they  be  not 
open  and  naked  or  equally  within  the  reach  of  his  observation,*  or 
unless  they  axe  open  to  common  observation  •  or  are  apparent  on 
inspection,*  or  if  they  are  such  as  not  discoverable  at  first  view,*  or 
are  not  visible  to  the  eye.*  It  has  also  been  held  that  if  a  vendor 
of  property  knows,  or  has  reasonable  ground  to  believe,  that  unless  he 
does  make  the  disclosure  the  purchaser  will  be  liable  to  be  misled  to 
his  injury,  then  it  is  his  duty  in  good  conscience  to  make  it,  and  if 
he  does  not  make  it  he  is  liable  to  the  purchaser  for  the  damages 
which  the  latter  sustains.' 

70.  Inquiries. — ^Where  one  responds  to  an  inquiry  it  is  his  duty 
to  impart  correct  information,®  and  he  is  guilty  of  fraud  if  he  denies 
all  knowledge  of  a  fact  which  he  knows  to  exist,'  or  if  he  gives 

17.  Note:  6  Eng.  Rul.  Cas.  814,  815.  S.  W.  287,  32  Ky.  L.  Rep.  832,  139 

18.  Kohl  V.  lindley,  39  HI.  195,  89  A.  S.  R.  493,  17  L.R.A.(N.S.)  284. 
Am.  Dec.  294 ;  Rothmiller  v.  Stein,  143  3.  Camp  v.  Camp,  2  Ala.  632,  36 
N.  Y.  581,  38  N.  E.  718,  26  L.R.A.  Am.  Dec.  423. 

148.  4.  Johnston  v.  Cope,  3  Har.  ft  J. 

19.  Hays  v.  Meyers,  139  Ky.  440,   (Md.)  89,  5  Am.  Dec.  423. 
107  S.  W.  287,  32  Ky.  L.  Rep.  832,       Note:  15  Am.  Dec.  106. 

139    A.  S.  R.  493,  17  L.R.A.(N.S.)  5.  Hughes'  v.   Robertson,   1    T.    B. 

284;  Barnard  v.  Duncan,  38  Mo.  170,  Mon.  (Ky.)  215, 15  Am.  Dec.  104. 

90  Am.  Dec.  416  and  note.  6.  Stewart  v.  Durgin,  4  Mo.  245,  28 

20.  Camp  v.  Camp,  2  Ala.  632,  36  Am.  Dee.  348. 

Am.  Dec.  423;  Hays  v.  Meyers,  139  7.  Dirks  Trust  &  Title  Co.  v.  Koch, 

Ky.  440, 107  S.  W.  287,  32  Ky.  L.  Rep.  32  S.  D.  551, 143  N.  W.  952, 49  L.R.A. 

832, 139  A.  S.  R.  493, 17  L.R.A.(N.S.)  (N.S.)  513. 

284;  Atwood  v.  Chapman,  68  Me.  38,  8.  Roper  v.  Sangamon  Lodge,  No.  6, 

28  Am.  Rep.  5;  Rothmiller  v.  Stein,  I.  0.  O.  F.,  91  lU.  518,  33  Am.  Rep. 

143  N.  Y.  581,  38  N.  E.  718,  26  L.R.A.  60;  Hays  v.  Meyers,  139  Ky.  440,  107 

148;  Mitchell  v.  Zimmerman,  4  Tex.  S.  W.  287,  32  Ky.  L.  Rep.  832.  139 

75,  51  Am.  Dec.  717.  A.  S.  R.  493,  17  L.R.A.(N.S.)    284; 

Note:  6  Am.  Dec.  117.  Baker  v.  Seahom,  1  Swan  (Tenn.)  54, 

1.  Atwood  V.  Chapman,  68  Me.  38,  55^  Am.  Dec.  724. 

28  Am.  Rep.  5.  "9.  Smith  v.  Beatty,  37  N.  C.  456,  40 

2.  Hays  v.  Meyers,  139  Ky.  440, 107  Am.  Dec.  435. 
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equivocal,  evasive,  or  misleading  answers  calculated  to  convey  a  false 
impression,  even  though  literally  true  as  far  as  they  go,^®  or  if  he 
fails  to  disclose  the  whole  truth.^*  Thus,  the  sale  of  a  remainder 
at  the  price  it  would  have  been  worth  if  the  life  tenant  had  been  in 
good  health  was  held  fraudulent,  where  the  purchaser,  with  knowl- 
edge that  the  life  tenant  was  on  his  deathbed,  sought  the  remainder- 
man, and,  with  knowledge  of  his  ignorance  of  the  facts,  gave  a  mis- 
leading answer  to  a  question  as  to  how  the  life  tenant  was  getting 
along,  with  the  object  of  deceiving  him,  and  thereby  secured  the 
trade.^*  So,  where  an  attorney,  on  being  applied  to  to  procure  a 
bond  and  mortgage  for  a  nonresident,  is  asked  whether  he  knows  of 
any  incumbrance  on  the  same,  and  falsely  states  that  he  does  not, 
he  is  guilty  of  fraud,  especially  where  he  subsequently  purchases 
the  property  for  a  sum  much  less  than  its  value  at  a  sale  under  a 
prior  mortgage  of  the  existence  of  which  he  was  previously  aware.^* 
The  rule  is  also  frequently  applied  where  inquiries  are  made  as  to 
the  credit  and  solvency  of  a  third  person.^* 

71,  Half  Truths. — Even  though  one  is  under  no  obligation  to 
speak  as  to  a  matter,  if  he  undertakes  to  do  so,^*  either  voluntarily  *• 
or  in  response  to  inquiries,*'  he  is  bound  not  only  to  state  truly  what 
he  tells  but  also  not  to  suppress  or  conceal  any  facts  within  his 
knowledge  which  will  materially  qualify  those  stated.  If  he  speaks 
at  all  he  must  make  a  full  and  fair  disclosure.*®  To  tell  half  a  truth 
has  been  declared  to  be  equivalent  to  the  concealment  of  the  other 
half.*'  A  partial  and  fragmentary  disclosure,  accompanied  by  the 
wilful  concealment  of  material  and  qualifying  facts,  is  not  a  true 
statement,  and  is  as  much  a  fraud  as  an  actual  misrepresentation, 
which,  in  eflFect,  it  is.*^  Therefore,  if  one  wilfully  conceals  and  sup- 
presses such  facts,  and  thereby  leads  the  other  party  to  believe  that 

10.  Hays  v.  Meyers,  139  Ky.  440,       Note:  85  A.  S.  R.  386. 

107  S.  W.  287,  32  Ky.  L.  Rep.  832,  17.  Baker  v.  Seaborn,  1  Swan 
139  A.  S.  R.  493,  17  L.R.A.(N.S.)  (Tenn.)  54,  55  Am.  Dec.  724;  How- 
284;  Newell  v.  Randall,  32  Minn.  171,  ard  v.  Gould,  28  Vt.  523,  67  Am.  Dec, 
19  N.  W.  972,  50  Am.  Rep.  562.  728  and  note. 

11.  See  infra,  par.  71.  18.  Gray  v.  Richmond  Bicycle  Co., 

12.  Hays  v.  Meyers,  139  Ky.  440,  167  N.  Y.  348,  60  N.  E.  663,  82  A.  S. 
107  S.  W.  287,  32  Ky.  L.  Rep.  832,  R.  720;  Baker  v.  Seaborn,  1  Swan 
139  A.  S.  R.  493,  17  L.R.A.(N.S.)  (Tenn.)  54,  55  Am.  Dec.  724  and  note; 
284.  Howard  v,  Gould,  28  Vt.  523,  67  Am, 

13.  Bacon  v.  Bronson,  7  Johns.  Ch.   Dec.  728  and  note. 

(N.  Y.)  194,  11  Am.  Dec.  449.  19.  Newell  v.  Randall,  32  Minn.  171, 

14.  See  infra,  par.  77.  19  N.  W.  972,  50  Am.  Rep.  562;  Long 

15.  Stackpole  v.  Hancock,  40  Fla.  v.  Mulford,  17  Ohio  St.  44,  93  Am. 
362,  24  So.  914,  45  L.R.A.  814.  Dec.  638. 

16.  Zabriskie  v.  Smith,  13  N.  Y.  322,  20.  Peek  v.  Gurney,  L.  R.  6  H.  L. 
64  Am.  Dec.  551 ;  Gray  v.  Richmond  377,  43  L.  J.  Ch.  19,  22  W.  R.  29,  7 
Bicycle  Co.,  167  N.  Y.  348,  60  N.  E.   Eng.  Rul.  Cas.  527. 

663,  82  A.  S.  R.  720. 
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the  matters  to  which  the  statements  made  relate  are  different  from 
what  they  actually  are,  he  is  guilty  of  a  fraudulent  concealment.* 
Thus,  if  the  vendor  of  land  states  that  his  title  is  good,  and  withholds 
an  important  fact  which  tends  to  impair  it,  he  states  more  than  the 
truth  will  authorize,  and  in  so  doing  is  guilty  of  fraud.*  A  sale  of 
mining  stock  induced  by  representations  that  a  third  person  known 
as  a  successful  business  man  of  large  experience  and  capacity  has 
subscribed  for  stock  will  be  set  aside  where  the  fact  that  such  person 
was  to  have  his  stock  free  of  charge  was  concealed  from  the  vendee.* 
Similarly,  a  purchaser  of  stock  is  guilty  of  fraud  where  he  tells  the 
seller  that  a  large  assessment  is  to  be  levied  thereon,  without  at  the 
same  time  telling  him  other  facts  which  would  enhance  its  value  in 
his  estimation,  whereby  he  is  induced  to  sell  it  for  much  less  than  its 
actual  value.*  And  in  estimating  the  probability  of  subscribers  to 
corporate  stock  being  misled  by  a  prospectus,  the  court  may  take  into 
consideration  not  only  the  facts  stated  therein,  but  the  facts  sup- 
pressed.* So,  too,  one  desiring  credit  for  goods  purcliased  is  guilty 
of  fraud  if,  in  response  to  a  question  as  to  how  he  stands,  he  correctly 
states  his  means,  but  is  silent  as  to  the  fact  that  he  owes  two  thirds 
as  much  as  his  capital.*  The  rule  is  also  applied  where  one  making 
a  report  to  a  commercial  agency  conceals  material  facts  affecting  his 
credit  and  standing,  and  where  one  recommending  a  third  person  to 
credit  fails  to  disclose  material  facts  affecting  his  ability  to  pay  or 
the  probability  that  he  will  do  so.' 

72.  Confidential  Relations. — Where  a  relation  of  trust  and  con- 
fidence exists  between  the  parties  it  is  the  duty  of  the  party  in  whom 
the  confidence  is  reposed  to  make  full  disclosure  of  all  material  facts 
within  his  knowledge  relating  to  the  transaction  in  question,  and  any 
concealment  of  material  facts  by  him  is  a  fraud,®  although  the  trans- 

1.  Van  Houten  v.  Morse,  162  Mass.  8.  Fechheimer  v.  Baum,  37  Fed. 
414,  38  N.  E.  705,  44  A.  S.  R.  373,  26  167,  2  L.R.A.  153;  Juzan  v.  Toulrain, 
L.R.A.  430;  Crompton  v.  Beedle,  83  9  Ala.  662,  44  Am.  Dee.  448;  Kelly  v. 
Vt.  287,  75  Atl.  331,  Ann.  Cas.  1912A  McGratb,  70  Ala.  75,  45  Am.  Rep.  75 ; 
399,  30  L.R.A.(N.S.)  748.  See  also  McDonougfa  v.  Williams,  77  Ark.  261, 
Fivey  v.  Pennsylvania  R.  Co.,  67  N.  92  S.  W.  783,  7  Ann.  Cas.  276,  8 
J.  L.  627,  52  Atl.  472,  91  A.  S.  R.  445.  L.R.A.(N.S.)     452;    Edward    Barron 

2.  Atwood  V.  Chapman,  68  Me.  38,  Estate  Co.  v.  Woodruff  Co.,  163  Cal. 
28  Am.  Rep.  5.  561,  126   Pac.  351,  42   L.R.A.(N.S.) 

3.  Coles  V.  Kennedy,  81  Ta.  360,  46  125;  Caldwell  v.  Davis,  10  Colo.  481, 
N.  W.  1088,  25  A.  S.  R.  503.  15  Pac.  696,  3  A.  S.  R.  599 ;  Heming- 

4.  Mallory  v.  Leach,  35  Vt.  156,  82  way  v.  Coleman,  49  Conn.  390,  44  Am. 
Am.  Dec.  625.  Rep.  243 ;  Yale  Gas  Stove  Co.  r.  Wil- 

5.  Downey  v.  Finucane,  205  N.  Y.  cox,  64  Conn.  101,  29  Atl.  303,  42  A. 
251,  98  N.  E.  391,  40  L.R.A.  (N.S.)  S.  R.  159,  25  L.R.A.  90 ;  Hays  v.  Mey- 
307.  ers,  139  Ky.  440,  107  S.  W.  287,  32 

6.  Newell  v.  Randall,  32  Minn.  171,  Ky.  L.  Rep.  832,  139  A.  S.  R.  493,  17 
19  N.  W.  972,  50  Am.  Rep.  562.  L.R.A. (N.S.)  284;  Rothmiller  v.  Stein, 

7.  See  infra,  par.  76,  77.  143  N.  Y.  581,  38  N.  E.  718,  26  L.R.A. 
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action  could  not  have  been  impeached  had  no  such  relation  existed.* 
Thus,  equity  will  set  aside  a  sale  of  a  devisee's  interest  in  land  to  the 
executor  where  the  sale  is  made  through  an  agent  for  an  inadequate 
price,  and  the  executor  conceals  facts  known  to  him  in  regard  to  the 
value  of  the  land,  and  as  to  the  amount  of  the  testator's  debts  on 
which  the  value  of  such  interest  largely  depends,,  which  facts  are 
unknown  to  the  vendee,  since  in  such  case  it  is  the  duty  of  the 
executor  to  disclose  the  information  possessed  by  him  before  making 
the  purchase.^^  Persons  who  contemplate  a  joint  purchase  of  prop- 
erty also  come  within  this  rule,  and  therefore  a  failure  of  one  of  them 
to  communicate  and  share  with  his  copurchasers  any  secret  advantage 
or  profit  offered  by  the  vendor  for  inducing  the  purchase  by  his 
copurchasers  is  such  a  breach  of  confidence  as  amounts  to  fraud.^* 
The  same  principle  has  been  held  to  apply  where  one  knowingly  per- 
mits another  to  act  as  though  there  was  a  confidential  relation.^*  And 
notwithstanding  the  termination  of  the  agency  of  one  who  has  under- 
taken to  sell  property  for  another,  so  that  he  is  at  liberty  to  purchase 
for  himself,  the  confidential  relation  between  the  parties  may  continue 
down  to  the  time  of  the  sale  so  as  to  make  it  the  duty  of  the  former 
agent  to  disclose  the  fact  that  he  has  an  opportunity  to  make  a  resale 
at  a  much  higher  price.^*  Whether  or  not  it  has  so  continued  is 
generally  a  question  of  fact  for  the  jury.^* 

Concealment  or  Nondisclo^wre  of  Particular  Facts 

73.  Generally. — It  is  generally  held  that  mere  silence  does  not 
constitute  fraud  when  it  relates  to  matters  equally  open  to  common 
observation  or  visible  to  the  eye,**  or  where  tliey  are  discoverable  by 

148 ;  Long  ▼.  Mulf ord,  17  Ohio  St.  484,  Marsh.  (Ky.)  125,  12  Am.  Dec.  362. 
93  Am.  Dec.  638;  Kline  v.  Kline,  57  See  Executors  and  Admikistbators, 
Pa.  St.  120,  98  Am.  Dec.  206 ;  Bennett  vol.  11,  p.  423  et  seq. 
v.  McMiUin,  179  Pa.  St.  146,  36  Atl.  11.  Noble  v.  Fox,  35  Okla.  70,  128 
188,  57  A.  S.  R.  591;  Opie  v.  Pacific  Pac.  102,  43  L.R.A.(N.S.)  933  and 
Inv.  Co.,  26  Wash.  505,  67  Pac.  231,  56   note. 

L.R.A.  778 ;  Venezuela  R.  Co.  v.  Kisch,       12.  Bennett  v.  McMillin,  179  Pa.  St. 
L.  R.  2  H.  L.  99,  36  L.  J.  Ch.  849,  16   146,  36  Ati.  188,  57  A.  S.  R.  591. 
L.  T.  N.  S.  500,  15  W.  R.  821,  6  Eng.       13.  McDonough  v.  Williams,  77  Ark. 
Rul.  Cas.  759;  Erlanger  v.  New  Som-  261,  92  S.  W.  783,  7  Ann.  Cas.  276,  8 
brerd  Phosphate  Co.,  3  App.  Cas.  1218,  L.R.A.(N.S.)  452. 
48  L.  J.  Ch.  73,  39  L.  T.  N.  S.  269,  27       14.  See  infra,  par.  193. 
W.  R.  65,  6  Eng.  Rul.  Cas.  777  and       16.  Camp  v.  Camp,  2  Ala.  632,  36 
note.  Am.  Dec.  423 ;  Kohl  v.  Lindley,  39  111. 

Notes:  6  Am.  Dec.  118;  3  L.R.A.  195,  89  Am.  Dec.  294;  Frenzel  v.  Mil- 
802.  ler,  37  Ind.  1,  10  Am.  Rep,  62 ;  Hanks 

9.  Thomas  v.  Thomas,  27  Okla.  784,  v.  McKee,  2  Litt.  (Ky.)  227,  13  Am. 
109  Pac.  825,  113  Pac.  1058,  Ann.  Cas.  Dec'.  265 ;  Bean  v.  Herrick,  12  Me.  262, 
1912C  713,  35  LJl.A.(N.S.)  124.  See  28  Am.  Dec.  176;  Stewart  v.  Dugin, 
generally,  supra,  par.  5.  4  Mo.  245,  28  Am.  Dec.  348;  Rothmil- 

10.  Beard    v.    Campbell,    2    A.    K   ler  v.  Stein,  143  N.  Y.  581,  38  N.  E. 
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the  exercise  of  ordinary  diligence,^*  or  where  the  means  of  informa" 
tion  are  as  accessible  to  one  party  as  to  the  other.*'  But  where  a 
matter  is  not  equally  open  to  the  observation  of  both  parties  and  is 
not  discoverable  by  the  exercise  of  ordinary  diligence,  mere  silence 
on  the  part  of  the  one  having  the  knowledge  may  constitute  fraud.^^ 
A  reason  given  for  this  rule  is  that,  since  matters  are  not  what  they 
appear  to  be  and  the  true  state  of  affairs  is  not  discoverable  by  dili- 
gence, deceit  is  accomplished  by  suppression  of  the  truth.**  It  has 
been  held,  however,  that  mere  silence  in  such  a  case  does  not  con- 
stitute fraud  as  a  matter  of  law,  but  is  evidence  of  fraud,  the  effect 
of  which  may  be  strengthened  or  destroyed  by  the  circumstances 
attending  the  transaction.*®  In  the  application  of  these  rules,  it 
has  been  held  that  if  the  vendor  of  land,  knowing  that  the  contract 
of  sale  is  void,  conceals  that  fact  and  accepts  money  to  cancel  the 
contract  from  one  who  believes  that  it  is  valid  and  binding  on  the 
vendee,  he  is  guilty  of  fraud.*  On  the  other  hand,  it  has  been  held 
that  fraud  will  not  be  imputed  to  a  married  woman  from  the  mere 
fact  that  she  joins  her  husband  in  a  deed  which  she  conceives  to  be 
inoperative  as  to  herself,  but  remains  silent  on  the  subject,  she  having, 
no  agency  in  the  making  of  the  contract  or  the  preparation  of  the 
deed.*  Nor  is  a  debtor  bound  to  disclose  to  the  creditor  or  his  per- 
sonal representative  the  fact  of  the  indebtedness.*  It  has  been  held 
that  making  a  purchase  through  a  third  person  is  a  badge  of  fraud, 
where  there  is  no  satisfactory  reason  for  so  doing ;  *  but  it  has  also  been 
held  that  this  is  not  of  itself  fraud.*    A  request  of  secrecy  to  a  third 

718,  26  L.R.A.  148;  Brown  v.  Gray,  51  Am.  Dec.  140;  Hoe  v.  Sanborn,  21  N. 

N.  C.  103,  72  Am.  Dec.  563 ;  Croyle  v.  Y.  552,  78  Am.  Dec.  163 ;  Brown  v. 

Moses,  90  Pa.  St.  260,  36  Am.  Rep.  Gray,  51  N.  C.  103,  72  Am.  Dee.  563. 

654.  Notes:  6  Am.  Dec.  118;  44  Am.  Dec. 

Note :  111  A.  S.  R.  708.  289 ;  90  Am.  Dec.  429. 

16.  Kohl  V.  lindley,  39  lU.  195,  89  19.  Brown  v.  Gray,  51  N.  C.  103,  72 
Am.  Dec.  294;  Frenzel  v.  Miller,  37  Am.  Dec.  563. 

Ind.   1,  10  Am.  Rep.  62;   Brown  v.       20.  Hadley  v.  Clinton  County  Im- 
Gray,  51  N.  C.  103, 72  Am.  Dec.  563.       porting  Co.,  13  Ohio  St.  502,  82  Am. 
Note :  90  Am.  Dee.  429.  Dec.  454. 

17.  Roper  v.  Sangamon  Lodge  No.  1.  Tucker  v.  Denton,  106  S.  W.  280, 
6, 1.  O.  0.  F.,  91  lU.  518,  33  Am.  Rep.  32  Ky.  L.  Rep.  521,  15  L.R.A.(N.S.) 
60;  Bean  v.  Herrick,  12  Me.  262,  28  289. 

Am.  Dec.  176;  Barnard  v.  Duncan,  38  2.  McFarland  v.  Febiger,  7  Ohio  pt. 

Mo.  170,  90  Am.  Dec.  416  and  note;  1>  194,  28  Am.  Dec.  632. 

RoekafeUow  v.  Baker,  41  Pa.  St.  319,  3.  Sankey  v.  McElevey,  104  Pa.  St. 

80  Am.  Dec.  624 ;  Mitchell  v.  Zimmer-  265,  49  Am.  Rep.  575. 

man,  4  Tex.  75,  51  Am.  Dec.  717.  4.  Beard    v,    Campbell,    2    A.    K. 

18.  Hanks  v.  McEee,  2  litt.  (Ky.)  Marsh.  (Ky.)  125,  12  Am.  Dec.  362 
227,  13  Am.  Dec.  265;  Hughes  v.  Ro-  and  note. 

bertson,  1  T.  B.  Mon.  (Ky.)  215,  15  6.  Cowan  v.  Fairhrother,  118  N.  C. 
Am.  Dec."  104  and  note ;  Cross  v.  Pet-  406,  24  S.  E.  212,  54  A.  S.  R.  733,  32 
era,  1  Greenl.  (Me.)  376,  10  Am.  Dec.  L.R.A.  829;  Smith  v.  Mariner,  5  Wis. 
78;  Cecil  v.  Spurger,  32  Mo.  462,  82  551,  68  Am.  Dec.  73. 
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person,  sustaining  to  the  transaction  the  mere  relation  of  a  witness, 
does  not  constitute  actionable  fraud,  at  least  where  no  application 
appears  to  have  been  made  to  the  witness  to  disclose  the  facts  of  the 
transaction,  and  no  misrepresentation  appears  to  have  been  made  to 
the  party  in  relation  to  them.* 

74.  Condition  of  Property;  Title. — ^Failure  to  disclose  the  con- 
dition of  property  intended  for  a  certain  use  may  constitute  fraud,' 
as  where*  the  seller  of  provisions  for  domestic  use  knows  they  are 
unsound  but  nevertheless  remains  silent,  the  concealment  of  the 
fact  that  they  are  not  fit  for  such  use  being  equivalent  to  the  sug- 
gestion of  a  falsehood ;  ®  and  the  same  rule  is  often  applied  in  the 
case  of  the  sale  of  food  for  live  stock,  or  where  manufactured  articles 
are  purchased  for  a  particular  use  which  is  made  known  to  the  vendor 
at  the  time  of  the  sale.®  So,  a  landlord  may  be  liable  for  not  disclosing 
a  concealed  source  of  danger,  known  by  him  to  be  such,  and  not  dis- 
coverable by  the  tenant,*®  or  a  vendor  may  be  liable  where  he  fails 
to  disclose  latent  defects,**  and  a  seller  of  live  stock,  who  knows  that 
they  are  diseased,  is  liable  for  the  resulting  damages  if  he  fails  to 
disclose  the  fact  to  the  purchaser.**  An  express  stipulation  or  warn- 
ing may  purge  silence  of  its  fraudulent  import,  but  even  in  such  case 
there  must  be  neither  active  concealment  *'  nor  representations  cal- 
culated to  throw  the  other  party  off  his  guard.**  The  duty  to  disclose 
matters  concerning  the  title  to  real  property  is  fully  treated  else- 
where in  this  work.*^ 

75.  Value  Generally. — It  is  generally  held  that  where  the  parties 
are  dealing  at  arm's  length,**  and  there  is  no  confidential  relation 
existing  between  them,*'  and  no  request  for  information,*®  or  any 

6.  Smith  V.  Bishop,  9  Vt.  110,  31       See  generally  Sales. 

Am.  Dec.  607.  13.  Note:  6  Eng.  Rul.  Cas.  813. 

7.  Kimhall  v.  Cunningham,  4  Mass.  14.  West  v.  Anderson,  9  Conn.  107, 
502,  3  Am.  Dec.  230.  21  Am.  Dec.  737. 

8.  French  v.  Vining,  102  Mass.  132,       16.  See  Vendor  akd  Puechaser. 

3  Am.  Rep.  440 ;  Van  Bracklin  v.  Fon-  16.  Hays  v.  Meyers,  139  Ky.  440, 
aa,12Jiih^  (N.  Y.)  468,  7  Am.  Dec.  107  S.  W.  287,  32  Ky.  L.  Rep.  832, 
339.  ^^<-...«^  139  A.  S.  R.  493, 17  L.R.A.(N.S.)  284. 

9.  French  v.  Vining,  I02~MflLSS.  132,  17.  Hemingway  v.  Coleman,  49 
3  Am.  Rep.  440.     See  generally  ^r«4ES.    Conn.  390,  44  Am.  Rep.  243 ;  Hooker 

10.  Cutter  V.  Hamlen,  147  Mas^SY:  Midland  Steel  Co.,  215  III.  444,  74 
471,  18  N.  E.  397, 1  L.R.A.  429;  Cesar  IW  E.  445,  106  A.  S.  R.  170;  Tippe- 
V.  Karutz,  60  N.  Y.  299,  19  Am.  Rep.  ca^ County  v.  Reynolds,  44  Ind.  509, 
164.     See  Landlord  AND  Tenant.  15.  AWRep.  245;  Chicora  Fertiliser 

11.  Weikel  v.  Sterns,  142  Ky.  513,  Co.  of^arleston  v.  Dunan,  91  Md. 
134  S.  W.  908,  34  L.R.A.(N.S.)  1035.   144,  46  Afv^347,  50  L.R.A.  401. 

See  Vendor  and  Purchaser.  Note :  33  \m,  Dec.  710. 

12.  Jeffrey   v.    Bigelow,   13    Wend.       See  also  suwa,  par.  5,  72. 

(N.  Y.)    518,  28  Am.  Dec.  476  and       18.  Cook  v.^agncll  Timber  Co.,  78 

note;  Wintz  v.  Morrison,  17  Tex.  372,   Ark.  47,  94  S.\W.  695,  8  Ann.   Cat. 

67  Am.  Dec,  658.  251;  Hemingway  v.  Coleman,  49  Comj. 

Note:  15  Am.  Dec.  106  etseq.  390,  44  Am.  Re^  243;  Chicora   Fer- 
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other  peculiar  circumstances  calling  for  such  disclosure,^*  and  in 
the  absence  of  actual  fraud,**  a  party  to  a  transaction  is  under  no 
legal  obligation  to  disclose  the  reasons  influencing  him  to  enter  into 
it,*  such  as  his  views  as  to  value,*  or  a  secret  intrinsic  value  belonging 
to  it,  of  which  he  knows  and  of  which  the  other  is  ignorant,'  or 
extrinsic  circumstances  within  his  knowledge  which  affect  value,*^ 
or  the  sources  of  information  at  his  disposal.*  Nor  is  either  party 
obliged,  under  such  circumstances,  to  answer  the  inquiries  of  the 
other.*  There  seems,  however,  to  be  authority  to  the  effect  that  fail- 
use  to  disclose  matters  affecting  value  may  constitute  fraud,  though 
there  are  only  slight  or  even  no  attendant  circumstances  calling  for 
a  disclosure  other  than  that  one  of  the  parties  has  knowledge  and 
the  other  has  not.' 

76.  Credit,  Solvency,  and  Financial  Standing  Generally. — ^As  a 
general  rule  a  purchaser,  when  buying  on  credit,  is  not  bound  to  dis- 
close his  financial  condition  to  the  seller,  and  mere  silence  as  to  his 
pecuniary  condition  does  not  constitute  fraud,®  though  his  ability 

tiliaer  Co.  of  Charleston  v.  Dunan,  91  Co.,  215  HI.  444,  74  N.  E.  445, 106  A. 

Md.  144,  46  Atl.  347,  50  L.B JL  401.  S.  R.  170 ;  Tippecanoe  County  v.  Rey- 

See  also  supra,  par.  70.  nolds,  44  Ind.  509,  15  Am.  Rep.  245; 

19.  Cook  V.  Bagnell  Timber  Co.,  78  Hays  v.  Meyers,  139  Ky.  440,  107  S. 
Ark.  47,  94  S.  W.  695,  8  Ann.  Cas.  251.  W.  287,  32  Ky.  L.  Rep.  832, 139  A.  S. 

20.  Hooker  v.  Midland  Steel  Co.,  R.  493,  17  L.R.A.(N.S.)  284;  Chicora 
215  111.  444,  74  N.  B.  445, 106  A.  S.  R.  Fertilizer  Co."  of  Charleston  v. 
170;  Tippecanoe  County  v.  Reynolds,  Dunan,  91  Md,  144,  46  Atl.  347,  50 
44  Ind.  509,  15  Am.  Rep.  245 ;  Chi-  L.R.A.  401 ;  Mactier  v.  Frith,  6  Wend. 
cora  Fertilizer  Co.  of  Charleston  v.  (N.  Y.)  103,  21  Am.  Dec.  262;  Smith 
Dunan,  91  Md.  144,  46  Atl.  347,  50  v.  Beatty,  37  N.  C.  456,  40  Am.  Dec. 
L.R.A.  401.  435;  Harris  v.  Tyson,  24  Pa.  St.  347, 

Note :  33  Am.  Dec.  710.  64  Am.  Dee.  661 ;  Rockaf ellow  v.  Bak- 

See  infra,  par.  80,  81.  er,  41  Pa.  St.  319,  80  Am.  Dec.  624 ; 

1.  Cook  V.  Bagnell  Timber  Co.,  78  Trigg  v.  Read,  5  Humph.  (Tenn.)  529, 
Ark.  47,  94  S.  W.  695,  8  Ann.  Cas.  42  Am.  Dec.  447;  Crompton  v.  Beedle, 
251 ;  Hemingway  V.  Coleman,  49  Conn.  83  Vt.  287,  75  Atl.  331,  Ann.  Cas. 
390,  44  Am.  Rep.  243;  Hays  v.  Mey-  1912A  399,  30  L.R.A.(N.S.)  748  and 
««,  139  Ky.  440,  107  S.  W.  287,  32  note. 

Ky.  L.  Rep.  832,  139  A.  S.  R.  493,       Notes:  15  Am.  Dec.  108;  33  Am. 
17     L.R.A.(N.S.)     284;     Mallory    v.  Dec.  710;  6  Eng.  Rul.  Cas.  757,  758. 
Leach,  35  Vt.  156,  82  Am.  Dec.  625;       5.  Hays  v.  Meyers,  139  Ky.  440, 107 
Opie  V.  Pacific  Inv.  Co.,  26  Wash.  505,   S.  W.  287,  32  Ky.  L.  Rep.  832,  139 
67  Pac.  231,  56  L.R.A.  778.  A.  S.  R.  493,  17  L.RJl.(N.S.)  284. 

2.  Hays  v.  Meyers,  139  Ky,  440, 107  6.  Stackpole  v.  Hancock,  40  Fla. 
S.  W.  287,  32  Ky.  L.  Rep.  832, 139  A.  362,  24  So.  914,  45  L.R.A.  814. 

S.  R.  493, 17  LJR.A.(N.S.)  284.  7.  Camp  y.  Camp,  2  Ala.  632,  Sn 

3.  Trigg  V.  Read,  5  Humph.  (Tenn.)  Am.  Dec.  423;  Parham  v.  Randolph.  4 
529,  42  Am.  Dec.  447.  How.  (Miss.)  435,  35  Am.  Dee.  403; 

Note:  6  Eng.  Rul.  Cas.  757,  758.        Bedford  v.   Hickman,  5   Call.    (Va.) 

4.  Hemingway  v.  Coleman,  49  Conn.  236,  2  Am.  Dec.  590. 

390,  44  Am.  Rep.  243;  Stackpole  v.  Notes:  77  Am.  Dec.  689;  30  L.R.A. 
Hancock,  40  FU.  362,  24  So.  914,  45  (N.S.)  754;  6  Eng.  Rul.  Cas.  757,  758. 
L.B.A.  814;  Hooker  v.  Midland  Steel       8.  Newell  v.  RandaU,  32  Minn.  171, 
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to  pay  is  doubtful  •  or  his  financial  condition  is  desperate,*®  or  even 
though  he  is  insolvent.**  His  failure  to  disclose  such  facts  is  not 
a  fraud  where  no  inquiry  is  made  of  him,  or  he  does  not  give  any 
untrue,  evasive  or  partial  answers  to  any  questions  that  may  be  put 
to  him,**  and  there  is  no  fraudulent  purpose,*'  no  preconceived  design 
not  to  pay  for  the  goods,**  no  lack  of  a  reasonable  expectation  of  being 

19   N.   W.   972,   50   Am.   Rep.    562;  418,  7  Atl.  112,  2  A.  S.  R.  905;  Swift 

Bidault    V.    Wales,    20    Mo.    546,    64  v.  Rounds,  19  R.  I.  527,  35  Atl.  45, 

Am.  Dec.  205;  Dalton  v.  Thurston,  15  61  A.  S.  R.  791,  33  L.R.A.  561;  Beld- 

R.   I.  418,   7  Atl.   112,  2  A.   S.   R.  ing  Bros.  &  Co.  v.  FranMand,  8  Lea 

905.  (Tenn.)  67,  41  Am.  Rep.  630  and  note; 

Note:   6  L.RA.(N.S.)   559.  GaineBville  Nat.  Bank  v,  Bamberger, 

9.  Miller  v.  White,  46  W.  Va.  67,  33  77  Tex.  48,  13  S.  W.  959,  19  A.  S.  R. 
S.  E.  332,  76  A.  S.  R.  791.  738;  Fitzsimmons  v.  Joslin,  21  Vt.  129, 

10.  Dalton  v.  Thurston,  15  R.  I.  418,  52  Am.  Dec.  46  and  note;  Miller  v. 
7  Atl.  112,  2  A.  S.  R.  905.  White,  46  W.  Va.  67,  33  S.  E.  332,  76 

Note:  6  L.R.A.(N.S.)  559.'  A.  S.  R.  791;  Hart  v.  Moulton,  104 

11.  Morrow  Shoe  Mfg.  Co.  v.  New  Wis.  349,  80  N.  W.  599,  76  A.  S.  R. 
England  Shoe  Co.,  57  Fed.  685,  60  881;  German  Nat.  Bank  of  Ripon  v. 
Fed.  341,  18  U.  S.  App.  256,  616,  6  Princeton  State  Bank,  128  Wis.  60, 
C.  C.  A.  508,  8  C.  C.  A.  652,  24  L.R.A.  107  N.  W.  454,  8  Ann.  Cas.  502,  6 
417;     Gillespie    v.    Piles,    178    Fed.  L.R.A.(N.S.)  556  and  note. 

886,   102    C.    C.    A.   120,   44   L.R.A.  Notes:  33  Am.  Dec.  707,  708;  41 

(N.S.)    1    and    note;    Le    Grand    v.  Am.   Rep.   633;    14  L.R.A.   265;    44 

Eufaula  Nat.   Bank,   81  Ala.   123,   1  L.R.A. (N.S.)  16  et  seq. 

So.    460,    60   Am.    Rep.    140;    Gavin  12.  Morrow  Shoe  Mfg.  Co.  v.  New 

V.    Armistead,    57    Ark.    574,    22    S.  England  Shoe   Co.,  57  Fed.   685,   60 

W.    431,    38    A.    S.    R.    262;    Trux-  Fed.  341,  18  U.  S.  App.  256,  616,  S 

ton   V.    Fait    &    Slagle    Co.,    1    Pen.  C.  C.  A.  508,  8  C.  C.  A.  652,  24  L.R.A. 

(Del.)  483,  42  Atl.  431,  73  A.  S.  R.  417;    Newell    v.    Randall,    32    Minn. 

81 ;  People  v.  Healy,  128  111.  9,  20  N.  171,  19  N.  W.  972,  50  Am.  Rep.  562 ; 

E.  692,  15  A.  S.  R.  90;  Thompson  v.  Brown  v.  Montgomery,  20  N.  Y.  287, 

Peck,  115  Ind.  512,  18  N.  E.  16,  1  75  Am.  Dec.  404  and  note;  People'^ 

L.R.A.  201 ;  Reid  v.  Cowduroy,  79  la.  Bank  v.  Bogart,  81  N.  Y.  101,  37  Am, 

169,  44  N.  W.  351,  18  A.  S.  R.  359  Rep.  481;  Fitzsimmons  v.  Joslin,  21 

and  note;  J.  J.  Smith  Lumber  Co.  v.  Vt.  129,  62  Am.  Dec.  46. 

Scott  County  Garbage  Reducing,  etc..  Notes:   33  Am.  Dec.  707,  708;  44 

Co.,  149  la.  272,  128  N.  W.  389,  30  Am.  Rep.  633. 

L.R.A.(N.S.)  1184;  Cross  v.  Peters,  1  13.  Gainsville   Nat.   Bank  v.  Bam- 

Greenl.   (Me.)   376,  10  Am.  Dec.  78;  berger,  77  Tex.  48,  13  S.  W.  959,  19 

Bidault  V.  Wales,  19  Mo.  36,  59  Am.  A.  S.  R.  738. 

Dee.  327  and  note;  Brown  v.  Mont-  14.  Gavin    v.    Armistead,    57    Ark. 

gomery,  20  N.  Y.  287,  75  Am.  Dec.  674,  22  S.  W.  431,  38  A.  S.  R.  262: 

404  and  note;  Nichols  v.  Michael,  23  Thompson  v.  Peck,  115  Ind.  512  18  N; 

N.  Y.  264,  80  Am.  Dec.  259  and  note;  E.  16,  1  L.R.A.  201;  Bidault  v.  Wales! 

People's  Bank  V.  Bogart,  81  N.  Y.  101,  19   Mo.   36,   59   Am.   Dec.   327;    Des 

37  Am.  Rep.  481 ;  Rothmiller  v.  Stein,  Farges  v.  Pugh,  93  N.  C.  31,  53  Am 

143  N.  Y.  581,  38  N.  E.  718,  26  L.R.A.  Rep.  446;   Talcott  v.   Henderson,  31 

148 ;  Des  Farges  v.  Pugh,  93  N.  C.  31,  Ohio  St.  162,  27  Am.  Rep.  501 :  Miller 

53  Am.  Rep.  446;  Talcott  v.  Hender-  v.  White,  46  W.  Va.  67,  33  S   E.  332 

son,  31  Ohio  St.  162,  27  Am.  Rep.  501  76  A.  S.  R.  791;  German  Nat.  Bank  of 

and  note;  Dalton  v.  Thurston,  15  R.  I.  Ripon  v.  Princeton  State  Bank,  128 
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able  to  do  so,**  and  no  misrepresentations  or  falsehood  of  any  kind.** 
-Reasons  given  for  the  rule  are  that  the  law  does  not  deny  the  pos- 
sibility of  an  honest  purchase  of  goods  on  credit  by  an  insolvent 
person,  without  a  disclosure  of^the  fact,*'  particularly  if  he  himself 
does  not  know  that  he  is  insolvent.*®  But  concealment  of  material 
facts  in  a  report  as  to  one's  financial  condition  made  to  a  commercial 
agency  will  vitiate  a  sale  made  in  reliance  on  the  agency's  report. *• 
And  it  has  been  held  to  be  fraud  to  fail  to  disclose  the  existence  of  a 
mortgage  on  the  party's  present  and  future  property  to  secure  an 
existing  indebtedness ;  ^^  and  that  if  the  natural  and  probable  result 
of  the  purchaser's  act  is  to  defraud  the  seller,  then  rescission  may  be 
had.*  Nor  does  the  rule  that  a  purchaser  is  not  bound  to  disclose 
his  insolvency  countenance  the  position  that  a  dealer  who  has  been 
of  kno¥m  sttmding,  but  who  has  suddenly  failed  in  business,  oan  go 
to  those  who  were  acquainted  with  his  former  character  but  who 
have  not  heard  of  his  failure,  and  innocently  purchase  their  property 
on  credit.'  But  it  has  been  held  that  the  general  rule  is  not  affected 
by  the  mere  fact  of  past  dealings  and  punctual  payments,  so  long  as 
the  applicant  for  credit  continues  in  business.* 

77.  Concealment  of  Financial  Standing  by  Third  Person. — Conceal- 
ing the  condition  of  a  person  in  reference  to  whose  credit  inquiries 
are  made  is  a  fraud,*  as  is  also  the  wilful  suppression  of  material 
facts  in  regard  to  the  credit  of  a  third  person  which  the  inquiring 
party  is  entitled  to  know.*  Though  such  inquiries  need  not  be 
answered,  yet  one  undertaking  to  do  so  is  not  at  liberty  to  suppress 
a  material  fact  within  his  knowledge.*    The  question  in  such  a  case 

Wis.  60,  107  N.  W.  454,  8  Ann.  Cas.  case  where  there  is  an  intention  not  to 

602,  6  L.R.A.(N.S.)  556  and  note.  pay. 

Notes:  33  Am.  Dee.  707,  708;  44  19.  Fechheimer  v.   Baum,   37   Fed. 

L.IiA.(N.S.)  16  et  seq..  167,  2  L.R.A.  153;  Mooney  v.  Davis, 

See  also  supra,  par.  30  et  seq.  75  Mich.  188,  42  N.  W.  802,  13  A.  S. 

15.  Talcott  V.  Henderson,  31  Ohio  R.  425. 

St.  162,  27  Am.  Rep.  501.     See  abo  20.  Louisville    Drv    Goods    Co.    v. 

supra,  par.  36.  Lanman,  135  Ky.  163, 121  S.  W.  1042, 

16.  See  infra,  par.  81.  135   A.   S.  R.  451,  28  L.R.A.(N.S.) 

17.  HaU  V.  Naylor,  18  N.  Y.  588,  75  363. 

Am.   Dec.   269   and   note;   Brown   v.       1.  J.  J.  Smith  Lumber  Co.  v.  Scott 

Montgomery,  20  N.  Y.  287,  75  Am.  County  Garbage  Reducing,  etc.,  .Co., 

Dec.  404;  Rothmiller  v.  Stein,  143  N.  149  la.  272,  128  N.  W.  389,  30  L.R.A. 

Y.  581,  38  N.  E.  718,  26  L.R.A.  148;  (N.S.).  1184.    See  generally  Sales. 
Talcott  V.  Henderson,  31  Ohio  St.  162,       2.  Brown  v.  Montgomery  20  N.  Y. 

27  Am."  Rep.  501.  287,  75  Am.  Dec.  404  and  note. 

18.  Cross  V.  Peters,  1  Greenl.  (Me.)       3.  Dalton  v.  Thurston  15  R.  I.  418, 
376,   10   Am.   Dec.  78.    See   Oswego  7  Atl.  112,  2  A.  S.  R.  905. 

Starch  Factory  v.  Lendrum,  57  la.  573,       4.  Note ;  64  Am.  Dec.  559. 
10  N.  W.  90b,  42  Am.  Rep.  53  dis-      6.  Einstein  v.  Marshall,  58  Ahi.  153, 
tinguishing  Cross  r.  Peters,  1  Greenl.  29  Am.  Rep.  729. 
(He.)  376,  10  Am.  Dec.  78,  from  a      6.  Note :  85  A.  S.  R.  382. 
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is  always  whether  the  defendant  wilfully  suppressed  the  truth  with 
a  view  of  giving  a  third  person  a  credit  to  which  he  was  not  entitled.^ 
One  who  represents  that  another  is  entitled  to  credit  is  not  bound, 
however,  to  disclose  the  facts  on  whfch  his  opinion  is  founded.  Tf 
he  has  trusted  the  person  recommended,  believing  him  trustworthy, 
his  omission  to  disclose  the  facts  is  not  presumptive  proof  of  fraud, 
but  if  he  keeps  back  any  material  fact  with  the  intent  to  deceive,  then 
he  is  guilty  of  fraud,^  as,  for  example,  if  he  fails  to  disclose  that  the 
person  in  regard  to  whom  the  representation  is  made  owes  him  a 
large  sum  and  is  going  on  at  his  sufferance,*  or  where  he  represents 
that  a  minor  is  of  good  credit  but  fails  to  disclose  that  he  is  a  minor. *^ 
78.  Value  of  Commercial  Paper  and  Corporate  Stock. — Some  courts 
hold  that  one  who  sells  commercial  paper  must  disclose  any  facts 
known  to  him  adverse  to  the  credit  of  the  parties  responsible  for  the  > 
payment  of  it,  irrespective  of  his  opinion  upon  them;  and  that  his 
failure  to  do  so  is  a  fraud  in  law,  which,  if  such  parties  are  in  fact 
insolvent,  constitutes  a  good  defense  to  an  action  by  the  person  in 
whose  behalf  the  paper  was  sold,  against  the  buyer,  for  the  price.^* 
Others,  however,  hold  that  the  failure  of  the  seller  of  such  paper  to 
communicate  the  fact  of  the  insolvency  of  the  parties  thereto  to  the 
buyer  does  not  constitute  fraud.^*  It  has  been  held  that  in  any  event 
the  rule  requiring  disclosure  does  not  apply  where  one  gives  his  own 
note  for  the  purchase  price  of  the  note  of  a  third  person.**  It  has 
also  been  held  that  on  a  sale  of  a  bill  of  exchange  by  an  indorsee  he 
is  under  no  legal  obligation  to  volunteer  to  the  vendee  the  informa- 
tion that  it  is  not  drawn  against  funds  and  is  for  accommodation,  and 
his  mere  failure  to  do  so  is  not  a  fraud.**  Liability  in  these  con- 
nections usually  turns  on  the  question  of  implied  warranty.*'  A 
stockholder  is  under  no  legal  obligation  to  state  the  fact  that  the 
corporation  is  insolvent,  to  a  purchaser  who  seeks  him  of  his  own 
accord  for  the  purpose  of  buying  the  stock,  without  any  previous 
offer  to  sell,  especially  where  the  vendee  is  also  a  stockholder.**  So, 
the  mere  suppression  by  a  debtor  of  the  fact  that  negotiations  are 
pending  for  a  sale  of  the  plant  of  a  corporation,  shares  of  stock  in 
which  he  has  pledged  as  collateral  security  for  his  debt,  and  that 

7.  Einstein  v.  Marshall,  58  Ala.  153,       12.  Note :  60  Am.  Dec.  56. 

29  Am.  Rep.  729.  18.  German  Nat.  Bank  of  Ripon  v. 

8.  Tryon    v.    Whitmarch,    1    Mete.   Princeton   State  Bank,  128  Wis.  60, 
(Mass.)  1,  35  Am.  Dec.  339.  107  N.  W.  454,  8  Ann.  Cas.  502,  6 

Ndte:  25  Am.  Dec.  449.  L.R.A.(N.S.)  556. 

9.  Zabriskie  v.  Smith,  13  N.  Y.  322,       14.  People's  Bank  v.  Bogart,  81  N. 
64  Am.  Dec.  551.  Y.  101,  37  Am.  Rep.  481. 

10.  Note:  35  Am.  Dec.  363.  15.  See  Bills  and  Notes,  vol.  3,  p. 

11.  Brown   v.   Montgomery,   20   N.   1162  et  seq. 

Y.  287,  75  Am.  Dec.  404  and  note;  16.  Rothmiller v.  Stein,  143 N.  Y.  581, 
Rothmiller  v.  Stein,  143  N.  Y.  581,  38  38  N.  E.  718,  26  L.R.A.  148.  See  gen- 
N.  E.  718,  26  L.R.A.  148.  erally.  Corporations,  vol.  7,  p.  277. 
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such  sale  will  more  than  double  the  value  of  the  stock,  is  not  a 
fraudulent  concealment  which  will  invalidate  an  agreement  by  the 
creditor  to  release  the  collateral  and  abate  a  portion  of  the  debt  in 
consideration  of  its  immediate  payment  some  months  before  ma- 
turity.^' On  the  other  hand,  it  has  been  held  that  where  a  person 
solicited  to  subscribe  for  corporate  stock  has  no  other  information  on 
the  subject  than  that  which  the  solicitor  chooses  to  convey,  the  state- 
ments of  the  latter  ought  to  be  characterized  by  the  utmost  candor 
and  honesty.^^ 

79.  Matters  Relating  to  Legal  Proceedings,  and  Settlement  of 
Claims  and  Suits. — ^A  party  to  a  lawsuit  is  not  bound  to  disclose  to 
his  adversary  facts  which  tend  to  defeat  or  weaken  his  own  right  of 
recovery,  and  he  commits  no  fraud  by  remaining  silent.**  So,  too, 
one  who  is  trying  to  settle  litigation  has  the  right  to  keep  his  opinion 
on  the  merits  to  himself,  and  is  not  guilty  of  fraud  in  so  doing,  for 
in  such  case  the  parties  are  dealing  with  each  other  at  arm's  length, 
and  are  adversaries.**^  Nor  is  one  party  to  a  controversy  concerning 
land  bound  to  disclose  to  his  adversary  defects  in  his  own  title,  and 
his  failure  to  do  so  will  not  avoid  a  compromise.*  Nor  will  the  failure 
of  legatees  to  disclose  their  opinion  that  certain  trusts  are  void  as  to 
the  widow  invalidate  a  release  by  her  of  her  right  to  contest  the 
bequest.*  On  the  other  hand,  it  has  been  held  that  a  release  of  liabil- 
ity for  personal  injuries  given  by  an  employee  fo  his  employer  is 
vitiated  where  the  employer's  physician,  who  treated  the  employee, 
knew  that  the  latter  was  seriously  injured  but  failed  to  inform  him 
of  that  fact*  So  a  pardon  is  vitiated  by  the  suppression  of  the  fact 
that  the  judgment  of  conviction  has  been  appealed  from.* 

Nondisclosure  Accompanied  by  Tricks,  Artifices  or  Misrepresentations 

80.  General  Rule. — The  rule  that  fraud  cannot  be  predicated  .of  a 
failure  to  disclose  facts  where  the  information  is  as  accessible  to  one 
party  as  to  the  other,  and  the  truth  may  be  ascertained  by  the  exercise 
of  reasonable  diligence,  does  not  justify  a  resort  to  active  deceit  or 

17.  Chicora  Fertilizer  Co.*  of.  91,  17  Am.  Dec  118.  See  generally, 
Charleston  v.  Dtinan,  91  Md.  144,  46  Compromise  and  Settlement,  vol.  5, 
Ail.  347,  50  L.R.A,  401.  pp.  882  et  seq.,  895  et  seq. 

18.  Virginia  Land  Co.  v.  Haupt,  90  2.  Trustees  of  Amherst  College  v. 
Va.  533,  19  S.  E.  168,  44  A.  S.  R.  Ritch,  151  N.  Y.  282,  45  N.  E.  876, 
939.    See  Corporations,  vol.  7,  p.  238  37  L.R  JL.  305. 

et  seq.  3.  Bjorklond     v.     Seattle     Electrie 

19.  Taylor  v.  Brad^haw,  6  T.  B.  Co.,  35  Wash.  439,  77  Pac.  727, 1  Ann. 
Mon.  (Ky.)  145, 17  Am.  Dec.  132.  Cas.  443.    See  generally  Master  ani> 

20.  Trnstees  of  Amherst  College  v.  Servant. 

Ritch,  151  N.  Y.  282,  45  N.  E.  876,  37  4.  State  v.  Mclntire,  46  N.  C.  1,  5^ 
LkRA.  305.  Am.  Dec.  566. 

1.  MiUs  V.  Lee,  6  T.  B.  Mon.  (Ky.) 
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fraud,^  and  hence  does  not  apply  where  a  party,  in  addition  to  non- 
disclosure, uses  any  artifice  to  throw  the  other  party  off  his  guard  and 
to  lull  him  into  a.  false  security.*  Therefore  each  party  to  the  con- 
tract must  take  care  not  to  say  or  do  anything  tending  to  impose  upon 
the  other.'  The  concealment  becomes  a  fraud  where  it  is  effected 
by  misleading  and  deceptive  talk,®  acts,  or  conduct,*  or  is  accom- 
panied by  misrepresentations,**^  or  where  in  addition  to  a  party's 
silence  there  is  any  statement,  word  or  act  on  his  part  which  tends 
affirmatively  to  a  suppression  of  the  truth,  or  to  a  covering  up  or 
disguising  of  the  trutii,  or  to  a  withdrawal  or  distraction  of  a  party's 
attention  from  the  real  facts;  then  the  line  is  overstepped  and  ^e 
concealment  becomes  a  fraud.** 

81.  Extent  of  Artifice;  Concealment  of  Financial  Condition. — ^Verv 
little  in  addition  to  nondisclosure  of  material  facts  is  sufficient  to  pre- 
vent the  application  of  the  general  rule,  and  to  render  a  party  guilty 

6.  Hays  V.  Meyers,  139  Ky.  440, 107  (N.S.)    513;  Wintz  v.   Morrison,  17 

S.  W.  287,  32  Ky.  L.  Rep.  832,  139  Tex.  372,  67  Am.  Dec.  658. 

A.  S.  R.  493,  17  L.R.A.(N.S.)  284.  Notes:    6   Am.   Dec.   117;   44   Am. 

6.  Camp  V.  Camp,  2  Ala.  632,  36  Dec.  314;  90  Am.  Dec.  428  et  seq.;  6 

Am.  Dec.  423;  CuUum  v.  Branch  Bank  Eng.  Rul.  Cas.  813: 

at  Mobile,  4  Ala.   21,   37   Am.   Dec.  7.  Chicora  Fertilizer  Co.  of  Charles- 

725 ;  Bryant  v.  Boothe,  30  Ala.  311,  68  ton  v.  Dunan,  91  Md.  144,  46  Atl.  347, 

Am.  Dec.  117;  Jackson  v.  Combs,  7  50  L.R.A.  401. 

Mackey  (D.  C.)  608, 1  L.R.A.  742  and  8.  Crompton  v.  Beedle,  83  Vt.  287, 

note;   Stackpole  v.  Hancock,  40  Fla.  75  Atl.  331,  Ann.  Cas.  1912A  399,  30 

362,  24  So.  914,  45  L.R.A.  814;  Kohl  L.R.A.(N.S.)  748. 

V.  Lindley,  39  111.  195,  89  Am.  Dec.  9.  Hays  v.   Meyers,   139   Ky.  440, 

294;     Roper     v.     Sangamon     Lodge,  107  S.  W.  287,  32  Ky.  L.  Rep.  832, 

No.    6,    I.    0.    0.    F.,    91    111.    518,  139  A.  S.  R.  493, 17  L.R.A.(N.S.)  284; 

33  Am.  Rep.  60 ;  Frenzel  v.  Miller,  37  Crompton  v.  Beedle,  83  Vt.  287,  75 

Ind.  1,  10  Am.  Rep.  62;  Bowmian  v.  Atl.   331,  Ann.   Cas.   1912A   399,  30 

Bates,  2  Bibb  (Ky.)  47,  4  Am.  Dec.  L.R.A.(N.S.)  748. 

677;. Hanks  v.  McKee,  2  Litt.  (Ky.)  ^y^-  Tooker  v.  Alston,  159  Fed.  599, 

227,  13  Am.  Dec.  265;  Campbell  v.  |6  C.  C.  A  425, 16  L  R.A.(N.S.)  818; 

Whittingham,  5  J.  J.  Marsh.    (Ky.)  fays   ^-   Meye^  139   Ky^  ^0    107 

96,  20  Am.  Dec.  241;  Atwood  v.  Chap-  \   \  |^  ^q    17  TR  ?%  f\'^. 

man,  68  Me.  38,  28  Am.  Rep.  5;  Par-  j'J'f'^^^X  ^JqM'^^^^V ^^t/ 
u  15     J  1  u  yi  XT        /•*#■     \  >ioc:    ^oug  V.  Athol,  196  Mass.  497,  82  N. 

ham  V.  Randolph,  4  How.  (Miss.    4^    g.  665,  17  L.R.A.(N.S.)   96;  Georg^ 

35  Am  Dec  403;  McGhee  v.  Bell,  170  ^^  j^^^  g  Humph.  (Tenn.)  36,  44 
Mo.  121,  70  S.  W.  493,  69  L.R.A.  Am.  Dec.  288;  Wintz  v.  Morrison  17 
761;  Morgan  v.  Dmges,  23  Neb.  271,   Tex.  372,  67  Am.  Dec  658;  Howard 

36  N.  W.  544,  8  A.  S.  R.  121;  Roth-  v.  Gould,  28  Vt.  523,  67  Am.  Dec.  728; 
miller  v.  Stein,  143  N.  Y.  581,  38  N.  Peek  v.  Gumey,  L.  R.  6  H.  U  377,  43 
E.  718,  26  L.R.A.  148 ;  Brown  v.  Gray,  L.  J.  Ch.  19,  22  W.  R.  29,  7  Eng.  RuL 
51  N.  C.  103,  72  Am.  Dec.  563;  Croyle   Cas.  527. 

V.  Moses,  90  Pa.  St.  250,  35  Am.  Rep.       Note :  3  L.R.A.  802. 
654;   Chisholm  v.   Gadsden,  1   Strob.       11.  Hays  v.  Meyera,  139  Ky    440 
L.    (S.   C.)    220,  47   Am.   Dec.   550;   107  S.  W.  287,  32  Ky.  L.  Rep.  832! 
Dirks  Trust  &  Title  Co.  v.  Koch,  32   139  A.   S.   R.  493,  17   L.R.A.(Ns7 
S.  D.  551,  143  N.  W.  952,  49  L.R.A.   284. 
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of  fraud.**  So  statements  ordinarily  regarded  as  expressions  of  an 
opinion  may  be  considered  as  sufficient  when  calculated  to  mislead 
and  prevent  an  examination  of  the  property  involved.**  Indeed,  it 
has  been  said  that  the  least  degree  of  misrepresentation  constitutes 
I  very  potent  evidence  of  fraud  under  such  circumstances,**  and  that 
a  single  word,  or  a  nod,  or  a  wink,  or  a  shake  of  the  head,  or  a  smile, 
intended  to  induce  the  belief  in  the  existence  of  a  nonexisting  fact, 
may  be  sufficient.**  Thus,  it  has  been  held  that  a  deed  of  land  will 
be  set  aside  where  the  vendee  not  only  fails  to  disclose  to  the  vendor 
that  phosphate  has  been  discovered  thereon,  of  which  fact  the  vendor 
is  ignorant,  but  represents  to  the  vendor  that  the  land  is  valuable 
only  for  the  timber  which  is  on  it,  under  circumstances  calculated 
to  mislead  the  vendor  and  to  prevent  him  from  making  an  inquiry ;  *^ 
or  where  the  vendee  represents  that  the  land  is  worth  nothing  except 
for  a  sheep  pasture,  when  he  knows  that  there  is  a  valuable  mine 
on  it,  of  which  the  vendor  is  ignorant;  *'  or  where  the  vendor  had 
never  seen  the  property  and  was  ignorant  of  the  fact  that  it  con- 
tained valuable  deposits  of  stone,  and  sold  the  property  at  one  fifth 
of  its  value,  upon  the  representation  of  the  vendee,  who  desired  to 
secure  it  for  the  value  of  the  stone,  that  he  knew  the  value  of  the 
property  and  that  it  was  only  the  amount  paid,  that  the  property 
was  inaccessible,  and  that  he  desired  to  secure  it  for  another  purpose.** 
So  also,  the  rule  that  a  person  desiring  credit  is  not  bound  to  dis- 
close the  fact  that  he  is  insolvent**  applies  only  where  there  are 
no  misrepresentations,   falsehoods,  or  artifices*^  such  as  misstate- 

12.  Stackpole  v.  Hancock,  40  Fla.  75  Atl.  331,  Ann.  Cas.  1912 A  399,  30 

362,  24  So.  914,  46  L.R.A.  814;  Mor-  L.R.A.(N.S.)   748.    See  Vendor  and 

gan  V.  Dinges,  23  Neb.  271,  36  N.  W.  Purchaser. 

514,  8  A.   S.   R.   121;    Crompton   v.  19.  See  supra,  par.  76. 

Beedle,  83  Vt.  287,  75  Atl.  331,  Ann.  20.  Morrow  Shoe  Mfg.  Co.  v.  New 

Cas.  1912A  399,  30  L.R.A.(N.S.)  748  England   Shoe  Co.,  57  Fed.  685,  60 

and  note.  Fed.  341,  18  U.  S.  App.  256,  616,  6 

Note:  6  Eng.  Rul.  Cas.  758.  C.  C.  A.  508,  8  C.  C.  A.  652,  24  L.R.A. 

IS.  Stackpole  v.  Hancock,  40  Fla.  417;  Thompson  v.  Peck,  115  Ind.  512, 

362,  24  So.  914,  45  L.R.A.  814;  Bow-  18  N.  E.  16,  1  L.R.A.  201;  Cross  v. 

man   v.  Bates,  2  Bibb    (Ky.)    47,   4  Peters,  1  Greenl.   (Me.)  376,  10  Am. 

Am.  Dec.  677.  Dec.  78;  Newell  v.  Randall,  32  Minn. 

14.  Rothmiller  v.  Stein,  143  N.  Y.  171,  19  N.  W.  972,  50  Am.  R^p.  662 ; 
581,  38  N.  E.  718,  26  L.R.A.  148.  People's  Bank  v.  Bogart,  81  N.  Y.  101, 

15.  Chicora  Fertilizer  Co.  of  37  Am.  Rep.  481 ;  Des  Farges  v.  Pugh, 
Charleston  v.  Dunan,  91  Md.  144,  46  93  N.  C.  31,  53  Am.  Rep.  446;  Na- 
Atl.  347,  50  L.R.A.  401;  Crompton  v.  tional  Bank  of  Commerce  v.  Chatfield, 
Beedle,  83  Vt.  287,  75  Atl.  331,  Ann.  118  Tenn.  481,  101  S.  W.  765,  10 
Cas.  1912A  399,  30  L.R.A.(N.8.)  748  L.R.A.(N.S.)  801;  Fitzsimmons  v. 
and  note.  Joslin,  21  Vt.  129,  52  Am.  Dec.  45 

16.  Stackpole  v.  Hancock,  40  Fla.  and  note. 

362,  24  So.  914,  46  L.R.A.  814.  Notes:  33  Am.  Dee.  707,  708;  41 

17.  Note:  6  Eng.  Rnl.  Cas.  758.         Am.  Rep.  633. 

18.  Crompton  v.  Beedle,  83  Vt.  287, 
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ments  aa  to  ability  to  pay  or  means  of  payment,^  ox  false  representa- 
tions in  regard  to  social  standing.* 

VIII.  Knowledge  and  Intent 

Oeneral  Prmdples 

82.  Rule  Stated. — Fraud  involves  the  idea  of  intentional  decep- 
tion,* and  exists  where  there  is  a  misrepresentation  made  with  intent 
to  deceive,*  or  with  actual  knowledge  of  its  falsity.*    But  while  a 

1.  Miller  v.  White,  46  W.  Va.  67,  57  L.R.A.  108;  Alexander  v.  Dennis, 
33  S.  E.  332,  76  A.  S.  R.  791.  9  Port.  (Ala.)  174,  33  Am.  Dec.  309; 

Note:  80  Am.  Dec.  268.  Camp  v.  Camp,  2  Ala.  632,  36  Am* 

2.  Des  Farges  v.  Pugh,  93  N.  C.  31,  Dec.  423 ;   Juzan  v.  Toulmin,  9  Ala. 
53  Am.  Rep.  446.  662,   44   Am.    Dec.   448;    Monroe   v. 

3.  Hammatt    v.    Emerson,    27    Me.   Pritchett,  16  Ala.  785,  50  Am.  Dec. 
308,  46  Am.  Dec.  598.  203;    Einstein    v.    Marshall,   58    Ala. 

4.  Fechheimer  v.  Baum,  37  Fed.  153,  29  Am.  Rep.  729 ;  Harrell  v.  Hill, 
167,  2  L.R.A.  153;  Barrie  v.  MiUer,  19  Ark.  102,  68  Am.  Dec.  202;  Wil- 
104  Ga.  312,  30  S.  E.  840,  69  A.  S.  liams  v.  McFadden,  23  Fla.  143,  1  So. 
R.  171;  Central  of  Georgia  R.  Co.  v.  618,  11  A.  S.  R.  345;  Frenzel  v.  Mil- 
Goodwin,  120  Ga.  83,  47  S.  E.  641,  1  ler,  37  Ind.  1,  10  Am.  Rep.  62;  Ham- 
Ann.  Cas.  806;  Crawford  v.  Craw-  matt  v.  Emerson,  27  Me.  308,  46  Am. 
ford,  134  Ga.  114,  67  S.  E.  673,  19  Dec.  598;  Bryant  v.  Crosby,  36  Me. 
Ann.  Cas.  932,  28  L.R.A.(N.S.)  353;  562,  58  Am.  Dec.  767;  Linacott  v. 
Haicrh  V.  White  Way  Laundry  Co.,  Orient  Ins.  Co.,  88  Me.  497,  34  Atl. 
lC4la.  143,  145  N.  W.  473,  50  L.R.A.  405,  51  A.  S.  R.  435;  Joice  v.  Taylor, 
(N.S.)  1091;  Douthitt  v.  Applegate,  6  Gill.  &  J.  (Md.)  54,  25  Am.  Dec. 
33  Kan.  395,  6  Pac.  575,  52  Am.  Rep.  325;.  Tryon  v.  Whitmarsh,  1  Mete. 
533;  Linscott  v.  Orient  Ins.  Co.,  88  (Mass.)  1,  35  Am.  Dec.  339;  Lobdell 
Me.  497,  34  Atl.  405,  51  A.  S.  R.  435;  v.  Baker,  1  Mete.  (Mass.)  193,  35  Am. 
Parham  v.  Randolph,  4  How.  (Miss.)  Dec.  358;  Bullitt  v.  Farrar,  42  Minn. 
435,  35  Am.  Dec.  403 ;  Bacon  v.  Bron-  8,  43  N.  W.  566,  18  A.  S.  R.  485,  6 
son,  7  Johns.  Ch.  (N.  Y.)  194,  11  L.R.A.  149  and  note;  Hedin  v.  Min- 
Am.  Dec.  449;  Kujck  v.  Goldman,  150  neapolis  Medical,  etc.,  Inst.,  62  Minn. 
N.  Y.  176,  44  N.  E.  773,  65  A.  S.  R.  146,  64  N.  W.  158,  54  A.  S.  R.  628,  35 
670,  34  L.R.A.  156;  Adams  v.  Gillig,  L.R.A.  417  and  note;  Rimer  v.  Dngan, 
199  N.  Y.  314,  92  N.  E.  670,  20  Ann.  39  Miss.  477,  77  Am.  Dec.  687  and 
Cas.  910,  32  L.R.A.(N.S.)  127;  Howe  note;  Mahurin  v.  Harding,  28  N.  H. 
V.  Martin,  23  Okla.  561,  102  Pac.  128,  128,  59  Am.  Dec.  401 ;  Spead  v.  Tom- 
138  A.  S.  R.  840 ;  Harris  v.  Tyson,  24  linson,  73  N.  H.  46,  59  Atl.  376,  68 
Pa.  St.  347,  64  Am.  Dec.  661;  Croyle  L.R.A.  432;  Cunningham  v.  C.  R. 
V.  Moses,  90  Pa.  St.  250,  35  Am.  Rep.  Pease  House  Furnishing  Co.,  74  N.  H. 
654;  Mitchell  v.  Zimmerman,  4  Tex.  435,  69  Atl.  120,  124  A.  S.  R.  979,  20 
75,  51  Am.  Dee.  717;  Hecht  v.  Metzler,  LJl.A.(N.S.)  236;  G.  B.  Miller  &  Co. 
14  Utah  408,  48  Pac.  37,  60  A.  S.  R.  Tobacco  Manufactory  v.  Commerce,  45 
906;  Smith  v.  Mariner,  5  Wis.  551,  68  N.  J.  L.  18,  46  Am.  Rep.  750;  Bacon 
Am.  Dec.  73  and  note;  Flight  v.  v.  Bronson,  7  Johns.  Ch.  (N.  Y.)  194^ 
Booth,  1  Bing.  N.  Cas.  370,  27  E.  C.  L.  11  Am.  Dec.  449 ;  Rohrschneider  v. 
421,  6  Eng.  Rul.  Cas.  746.  Knickerbocker   Life   Ins.   Co.,   76   N. 

Note:  11  L.R.A.  198.  Y.    216,    82   Am.    Rep.    290;    Irwin 

5.  Hindman  v.  LouisviDe  First  Nat.  v.   Sherril,  1  N.   C.  99,  1  Am.  Dec. 
Bank,  112  Fed.  931,  50  C.  C.  A.  623,  574;  GrifSn  v.  Roanoke  B.  &  Lam* 

322 


12  R.  C.  L.  FRAUD  Am>  DECEIT  f  83 

fraudulent  intent  is  an  essential  ingredient  of  actual  fraud,*  and 
hence  must  generally  be  shown  in  order  to  maintain  an  action  of 
deceit,'  an  actual  wrongful  or  fraudulent  purpose  or  intent  is  not 
always  essential.^  Moreover,  the  law  affords  remedies  for. the  conse- 
quences of  innocent  misrepresentations.*  Where  an  act  is  originally 
tainted  with  a  fraudulent  intent  the  subsequent  abandonment  of  the 
intent  is  ineffectual  as  against  an  innocent  person  who  is  injured  by 
the  act.** 

83.  Fraudulent  Intent  in  Actions  for  Deceit. — Actual  fraud  is  the 
foundation,  or,  as  is  often  said,  the  gist  or  gravamen  of  the  action 
of  deceit.^^  Proof  of  a  mere  naked  falsehood  or  representation  is 
not  enough,  even  though  the  complaining  party  relied  on  it  and 
sustained  damages,  but  in  addition  thereto  the  false  statement  must 
have  been  knowingly  or  intentionally  made.**     Broadly  speaking, 

ber  Co.,  140  N.  C.  514,  53  S.  E.  307,  7.  See  infra,  par.  83. 

6  L.R.A.(N.S.)  463;  Beare  v.  Wright,  8.  Madden  v.  Caldwell  Land  Co.,  16 

14  N.  D.  26,  103  N.  W.  632,  8  Ann.  Idaho   59,   100   Pac.   358,   21   L.R.A. 

Cas.  1057,  69  L.R.A.  409;  Erie  City  (N.S.)  332;  Knight  v.  Rawlings,  205 

Iron  Works  v.   Barber,  106   Pa.   St.  Mo.  412,  104  S.  W.  38,  12  Ann.  Cas. 

125,  51  Am.  Rep.  508 ;  Vance  V.  Word,  325,   13   L.R.A.(N.S.)    212.     See   m- 

1  Nott.  &  Mc.  (S.  C.)  197,  9  Am.  Dec.  fra,  par.  86. 

683;  Wynne  v.  Allen,  7  Baxt.  (Tenn.)  9.  Boddy  v.  Henry,  113  la.  462,  85 

312,   32   Am.   Rep.   562;    Jackson   v.  N.  W.  771,  53  L.R.A.  769;  Kountze  v. 

Stockbridge,  29  Tex.  394,  94  Am.  Dec.  Kennedy,  147  N.  Y.  124,  41  N.   E. 

290 ;  Childs  v.  Merrill,  63  Vt.  463,  22  414,  49  A.  S.  R.  651,  29  L.R.A.  360. 

Atl.  626,  14  L.R.A.  264;  Davis  v.  Nu-  See  infra,  par.  98  et  seq. 

zum,  72  Wis.  439,  40  N.  W.  497,  1  10.  Lobdell     v.     Baker,     1     Mete. 

L.R.A.  774;  Pasley  v.  Freeman,  3  T.  (Mass.)  193,  35  Am.  Dec.  358. 

R.  51,  1  Rev.  Rep.  634,  12  Eng.  Rul.  11.  Hammatt   v.   Emerson,  27   Me. 

Cas.  235 ;  Derry  v.  Peek,  14  App.  Cas.  308,  46  Am.  Dec.  598 ;  Kingsbury  v. 

337,  58  L.  J.  Ch.  864,  61  L.  T.  N.  S.  Taylor,  29  Me.  508,  50  Am.  Dec.  607; 

265,  38  W.  R.  33,  12  Eng.  Rul.  Cas.  Tryon  v.  Whitmarsh,  1  Mete.  (Mass.) 

250  and  note.  1,  35  Am.  Deo.  339;  Page  v.  Park- 
Notes:  10  A.  S.  R.  45;  18  A.  S.  R.  er,    43    N.    H.    363,    80    Am.    Dee. 

362  et  seq.,  555  et  seq.;  25  A.  S.  R.  172;     Toung     v.     Covell,     8     Johns. 

613,   614;   4   LJl.A.   159;    1   L.R.A.  (N.  Y.)  23,  5  Am.  Dec.  316;  Benton  v. 

(N.S.)  260.  Pratt,  2  Wend.  (N.  Y.)  385,  20  Am. 

6.  Feeney  v.  Howard,  79  Cal.  525,  Dec.  623 ;  Robertson  v.  Halton,  156  N. 

21  Pac.  984, 12  A.  S.  R.  162,  4  L.R.A.  C  215,  72  S.  E.  316,  37  L.RJl(N.S.) 

826;   National   State  Bank   of   Terre  298;  Hadley  v.  Qinton   County  Im- 

Haute  V.  Vigo  County  Nat.  Bank,  141  porting  Co.,  13  Ohio  St.  502,  82  Am. 

Ind.  352,  40  N.  E.  799,  50  A.  S.  R.  Dec.  454;  Munro  v.  Gairdner,  3  Brev. 

330;    Hammatt   v.   Emerson,   27   Me.  (S.  C.)  31,  5  Am.  Dec.  531;  Childs  v. 

308,   46    Am.    Dec.    598;    Knight    v.  Merrill,  63  Vt.  463,  22  Atl.  626,  14 

Rawlings,  205  Mo.  412,  104  S.  W.  38,  L.R.A.  264;  Pasley  v.  Freeman,  3  T. 

12   Ann.   Cas.   325,  13  L.R.A.(N.S.)  R.  51,  1  Rev.  Rep.  634,  12  Eng.  Rul. 

212;  People  v.  Cook,  8  N.  Y.  67,  59  Cas.  235. 

Am.  Dec.  451;  Howe  v.  Martin,  23  Notes:  39  Am.  Dec.  734;  4  L.R.A. 

Okla.  661,  102  Pac.  128,  138  A.  S.  R.  158. 

840.  12.  Hindman    v.    Louisville     First 

Notes:   6   Am.   Dec.   119;   35   Am.  Nat.  Bank,  112  Fed.  931,  50  C.  C  A. 

Dee,  363.  623,  57  L.R.A.  108;  Monroe  v.  PriU 

323 


84  FRAUD  AND  DECEIT  12  R.  C.  L. 

moreover,  the  misrepresentation  must  have  been  made  with  the  inten- 
tion of  deceiving  the  complaining  party.^*  If  such  an  intent  is 
shown,  an  action  of  deceit  will  lie,  provided,  of  course,  the  other 
elements  of  actionable  fraud  are  present,  but  if  it  is  absent  there 
can  be  no  fraud.** 

84.  Intention  that  Representation  Shall  Be  Acted  On. — ^As  a  rule, 
to  entitle  one  to  maintain  an  action  of  deceit  because  of  false  rep- 
resentations or  to  rescind  a  contract  made  in  reliance  thereon,  it 
must  appear  that  such  representations  were  made  for  the  purpose 

<»hett,  16  Ala.  785,  50  Am.  Dec.  203 ;  597 ;  Erie  City  Iron  Works  v.  Barber, 

Lewark  v.   Carter,  117  Ind.  206,  20  106  Pa.  St.  125,  51  Am.  Rep.  508; 

N.  E.  119,  10  A.  S.  R.  40,  3  L.R.A.  Hexter  v.  Bast,  125  Pa.  St.  52, 17  Atl. 

440;  Boddy  v.  Henry,  113  la.  462,  85  252,  11  A.   S.  R.  874;   Qriswold   v. 

N.  W.  771,  53  L.R.A.  769;  Davis  v.  Gebbie,  126  Pa.  St.  353,  17  Atl.  673, 

Central  Land  Co.,  162  la.  269,  143  12  A.  S.  R.  878;  Munro  v.  Gairdner, 

N.  W.  1073,  49  L.R.A.(N.S.)  1219  and  3  Brev.  (S.  C.)  31,  5  Am.  Dec.  531; 

note;   Hammatt  v.  Emerson,  27  Me.  Howard  v.  Gould,  28  Vt.  523,  67  Am. 

308,  46  Am.  Dec.  598 ;  Lamm  v.  Port  Dec.  728 ;   Cabot  v.   Christie,  42  Vt. 

Deposit  Homestead  Ass'n,  49  Md.  233,  121,  1  Am.  Rep.  313;  Lawson  v.  Ver- 

33  Am.  Rep.   246;   Boulden  v.   Stil-  non,  38  Wash.  422,  80  Pac.  559,  107 

well,   100   Md.   543,   60   Atl.   609,   1  A.  S.  R.  880;  Pasley  v.  Freeman,  3 

L.R.A.(N.S.)   258;  Emerson  v.  Brig-  T.  R.  51,  1  Rev.  Rep.  634,  12  Eng. 

ham,  10  Mass.  197,  6  Am.  Dec.  109;  Rul.  Cas.  235;  Derry  v.  Peek,  14  App. 

Nash  V.  Minnesota  Title  Insurance  &  Cas.  337,  58  L.  J.  Ch.  864,  61  L.  T. 

Trust  Co.,  163  Mass.  574,  40  N.  E.  N.  S.  265,  38  W.  R.  33,  12  Eng.  Rul. 

1039,  47  A.  S.  R.  489,  28  L.R.A.  753;  Cas.  250. 

Hedin   v.   Minneapolis   Medical,   etc..  Notes:  22  A.  S.  R.  410;  111  A.  S. 

Inst.,  62  Minn.  146,  64  N.  W.  158,  54  R.  709;  4  L.R.A.  158. 

A.  S.  R.  628,  35  L.R.A.  417;  Webb  v.  18.  See  infra,  par.  84.    See  also  in- 

Rockefeller,   195  Mo.   57,  93    S.   W.  fra,  par.  117. 

772,  6  L.R.A.(N.S.)  872;  Mahurin  v.  14.  Hindman    v.    Louisville    First 

Harding,  28  N.  H.  128,  59  Am.  Dec.  Nat.  Bank,  112  Fed.  931,  50  C.  C.  A. 

401;  Page  v.  Parker,  43  N.  H.  363,  623,  57  L.R.A.  108;  Western  Union 

80  Am.  Dec.  172;  Spead  v.  Tomlin-  Tel.  Co.  v.  Schriver,  141  Fed.  538,  72 

son,  73   N.  H.   46,  59   Atl.   376,  68  C.   C.  A.  596,  4  L.R.A.(N.S.)    678; 

L.R.A.  432;  Shackett  v.  Bickford,  74  Tooker  v.  Alston,  159  Fed.  599,  86  C. 

N.  H.  57,  65  Ati.  252,  124  A.  S.  R.  C.    A.    425,    16    L.R.A.(N.S.)     818; 

933,  7   L.R.A.(N.S.)    646   and   note;  Graves  v.  Horton,  132  Ga.  786,  66  S. 

Cowley  V.  Smyth,  46  N.  J.  L.  380,  50  E.   112,  26  L.R.A.(N.S.)    545;   Dou- 

Am.   Rep.  432 ;   Young  v.   Covell,  8  thitt  v.  Applegate,  33  Kan.  395,  6  Pac. 

Johns.  (N.  Y.)   23,  5  Am.  Dec.  316;  575,  52  Am.  Rep.  533;  Medbury  v. 

Benton  v.  Pratt,  2  Wend.  (N.  Y.)  385,  Watson,  6  Mete.  (Mass.)  246,  39  Am. 

20  Am.  Dec.  623;  Kountze  v.  Kennedy,  Dec.  726;  Utley  v.  Hill,  155  Mo.  232, 

147  N.  Y.  124,  41  N.  E.  414,  49  A.  S.  55  S.  W.  1091,  78  A.  S.  R.  569,  49 

R.  651,  29  L.R.A.  360;  Irwin  v.  Sher-  L.R.A.  323;  Webb  v.  Rockefeller,  195 

ril,  1  N.  C.  99, 1  Am.  Dec.  574;  Peebles  Mo.  57,  93  S.  W.  772,  6  L.R.A.(N.S.) 

V.  Patapsco  Guano  Co.,  77  N.  C.  233,  872;   Bullitt  v.  Farrar,  42  Minn.  8, 

24  Am.  Rep.  447;  Wells  v.  Cooks,  16  43  N.  W.  566,  18  A.   S.  R.  485,  6 

Ohio  St.  67,  88  Am.  Dec.  436;  Mason  L.R.A.  149;  Cowley  v.  Smyth,  46  N. 

V.  Moore,  73  Ohio  St.  275,  76  N.  E.  J.  L.  380,  50  Am.  Rep.  432;  Culver 

932,  4  Ann.  Cas.  240,  4  L.R.A.(N.S.)  v.  Avery,  7  Wend.   (N.  Y.)   380,  22 
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of  influencing  the  complaining  party^  and  with  the  intent  that  they 
shall  be  acted  upon  by  him/*  or  in  a  manner  naturally  calculated 

Am.  Dec.  586;  White  v.  Merritt,  7  N.  Harding,  28  N.  H.  128,  69  Am.  Dec. 
Y.  352,  67  Am.  Dec.  527  and  note;  401;  Page  v.  Parker,  43  N.  H.  363, 
Blnelling  v.  Roderick  Lean  Mfg.  Co.,  80  Am.  Dec.  172 ;  Arnold  v.  Hagerman, 
183  N.  Y.  78,  76  N.  E.  1098,  111  A.  S.  45  N.  J.  Eq.  186,  17  Atl.  93,  14  A.  S. 
R.  691,  5  Ann.  Cas.  124,  2  LJI.A.  R.  712;  Cowley  v.  Smith,  46  N.  J.  L. 
(N.S.)  303;  Griffin  v.  Roanoke  R.  380,  50  Am.  Rep.  432;  Mosconetcong 
&  Lumber  Co.,  140  N.  C.  514,  53  Iron  Works  v.  Delaware,  etc.,  R. 
S.  E.  307,  6  L.R.A.(N.S.)  463;  Co.,  78  N.  J.  L.  717,  76  Atl.  971, 
Wynne  V.  Allen,  7  Baxt.  (Tenn.)  312,  20  Ann.  Cas.  178;  Young  v.  Co- 
32  Am.  Rep.  562;  Wintz  v.  Morrison,  Tell,  8  Johns.  (N.  Y.)  23,  5  Am.  Dec. 
17  Tex.  372,  67  Am.  Dec.  658;  Fitas-  316;  Wakeman  v.  Dalley,  51  N.  Y. 
Simmons  v.  Joslin,  21  Vt.  129,  52  Am.  27,  10  Am.  Rep.  551;  Kujek  v.  Gold- 
Dec.  46;  Crockett  v.  Burleson,  60  W.  man,  150  N.  Y.  176,  44  N.  E.  773,  55 
Va.  252,  54  S.  E.  341,  6  L.R.A.(N.S.)  A.  S.  R.  670,  34  L.R.A.  156;  Taylor 
263 ;  Pasley  v.  Freeman,  3  T.  R.  51,  v.  Commercial  Bank,  174  N.  Y.  181,  66 
1  Rev.  Rep.  634,  12  Eng.  RuL  Cas.  N.  E.  726,  95  A.  S.  R.  564,  62  L.R.A. 
235.  783;  Knelling  v.  Roderick  Leon  Mfg. 
Note:  35  Am.  Dec  363.  Co.,  183  N.  Y.  78,  75  N.  E.  1098,  111 
15.  Hindman  v.  Louisville  First  A.  S.  R.  691,  5  Ann.  Cas.  124,  2 
Nat.  Bank,  112  Fed.  931,  50  C.  C.  A.  L.R.A.(N.S.)  303;  Robertson  v.  Hal- 
623,  67  L.R.A.  108;  Western  Union  ton,  156  N.  C.  215,  72  S.  E.  316,  37 
Tel.  Co.  V.  Schriver,  141  Fed.  538,  72  L.RA..(N.S.)  298;  Hadley  v.  Clinton 
C.  C.  A.  596,  4  L.R.A.(N.S.)  678;  County  Importing  Co.,  13  Ohio  St. 
Lafaay  v.  City  Nat.  Bank,  15  Colo.  502,  82  Am.  Dec.  454;  Wells  v.  Cook, 
339,  25  Pac.  704,  22  A.  S.  R.  407 ;  Colo-  16  Ohio  St.  67,  88  Am.  Dec.  436  and 
rado  Springs  Co.  v.  Wight,  44  Colo,  note;  Mason  v.  Moore,  73  Obio  St. 
179,  96  Pac.  820,  16  Ann.  Cas.  644;  275,  76  N.  E.  932,  4  Ann.  Cas.  240,  4 
Salies  V.  Johnson,  85  Conn.  77,  81  Atl.  L.R.A.(N.S.)  597;  Howe  v.  Martin, 
974,  Ann.  Cas.  1913A  386;  Bradley  23  Okla.  561,  102  Pac.  128,  138  A.  S. 
v.  Oviatt,  86  Conn.  63,  84  Atl.  321,  42  R.  840 ;  Garvin  v.  Harrell,  27  Okla. 
L.R.A.(N.S.)  828;  Endsley  v.  Johns,  373,  113  Pac.  186,  Ann.  Cas.  1912B 
120  HI.  469, 12  N.  E.  247,  60  Am.  Rep.  744,  35  L.R.A.(N.S.)  862;  Munro  v. 
572;  Crocker  v.  Manley,  164  HI.  282,  Gairdner,  3  Brev.   (S.  C.)  31,  5  Am. 

45  N.  E.  577,  56  A.  S.  R.  196;  Beach  Dec.  531;  Wynne  v.  Allen,  7  Baxt. 
V.  Beach,  160  la.  346,  141  N.  W.  921,  (Tenn.)     312,    32    Am.    Rep.    562; 

46  LJl.A.(N.S.)  98;  Hammatt  v.  Em-  Gainesville  Nat.  Bank  v.  Bamberger, 
erson,  27  Me.  308,  46  Am.  Dec.  598;  77  Tex.  48,  13  S.  W.  959,  19  A.  S.  R. 
Henry  v.  Dennis,  95  Me.  24,  49  Atl.  738;  Howard  v.  Gould,  28  Vt.  523, 
58,  85  A.  S.  R.  365  and  note;  Atlas  67  Am.  Dec.  728;  Borer  Iron  Co.  v. 
Shoe  Co.  V.  Bechard,  102  Me.  197,  66  Trout,  83  Va.  397,  2  S.  E.  713,  5  A. 
Atl.  390,  10  L.R.A.(N.S.)  245;  Hun-  S.  R.  285;  Puffer  v.  Welch,  144  Wis. 
neweU  v.  Duxbury,  154  Mass.  286,  28  506,  129  N.  W.  525,  Ann.  Cas.  1912A 
N.  E.  267, 13  L.R.A.  733;  Chubbuck  v.  1120;  Peck  v.  Gurney,  L.  R.  6  H.  L. 
Cleveland,  37  Minn.  466,  35  N.  W.  377,  43  L.  J.  Ch.  19,  22  W.  R.  29,  7 
362,  5  A.  S.  R.  864 ;  Bullitt  v.  Farrar,  Eng.  Rul.  Cas.  527 ;  Pasley  v.  Free- 
42  Minn.  8,  43  N.  W.  566, 18  A.  S.  R.  man,  3  T.  R.  51,  1  Rev.  Rep.  634,  12 
485,  6  L.R.A.  149  and  note;  Hedin  v.  Eng.  Rul.  Cas.  235. 

Minneapolis  Medical,  etc.,  Inst.,  62  Notes:  88  Am.  Dec.  442  et  seq.;  14 
Minn.  146,  64  N.  W.  158,  54  A.  S.  A.  S.  R.  407;  18  A.  S.  R.  561  et  seq.; 
R.  628,  35  L.R.A.  417  and  note;  Webb  85  A.  S.  R.  369  et  seq;  111  A.  S.  R. 
V.  Rockefeller,  195  Mo.  57,  93  S.  W.  709;  2  LJt.A.  743;  4  L.R.A.  158;  6 
772,  6  L.R.A.{N.S.)  872;  Mahurin  v.   Eng.  Rul.  Cas.  756. 
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to  induce  him  to  act  upon  them/*  in  a  matter  affecting  himself,^ ^ 
and  in  a  manner  that  occasions  injury  or  loss;*®  or,  as  has  been 
said,  they  must  have  been  intended  and  allowed  to  operate  on  his 
mind  and  have  been  suffered  to  influence  him.*®  They  must  also 
have  been  intended  and  calculated  to  produce  an  injury  or  dam- 
age to  him.*®  If  it  does  not  appear  that  they  were  made  to  him, 
or  with  any  expectation  that  they  would  come  to  his  knowledge,  or 
with  any  belief  or  reason  to  believe  that  they-  would  induce  him  to 
'  act  in  the  manner  in  question,  then  there  is  no  liability  on  his  part, 
for  the  reason  that  the  necessary  privity  is  not  shown.*  In  such 
case  the  loss  is  not  the  natural  or  probable  consequence  of  his  act.* 
But  that  the  representation  was  not  originally  intended  to  deceive 
the  plaintiff  is  immaterial,  where  it  is  subsequently  resorted  to  for 
that  purpose.'  So,  a  representation  made  by  a  person  in  a  casual 
conversation  as  to  the  amount  he  is  worth  is  no  ground  for  rescinding 
a  contract  made  sometime  afterwards  and  which  was  not  in  con- 
templation when  the  conversation  took  place.* 

85.  Representations  to  Persons  Other  than  Complainant. — The  rule 
that  the  representations  must  have  been  intended  to  influence  the 
complaining  party  *  is  equally  applicable  whether  they  are  made 
directly  or  indirectly  to  him.  If  made  directly  to  him,  it  must  have 
been  intended  that  they  should  be  acted  on  by  the  person  to  whom 
they  are  made.*     If  made  to  a  class  of  persons,'  or  to  the  public 

16.  Atlas  Shoe  Co.  v.  Bechard,  102  72  Am.  Dec.  639;  Munro  v.  Gairdner, 
Me.  197,  66  Atl.  390,  10  L.R.A.(N.S.)  3  Brev.  (S.  C.)  31,  5  Am.  Dec.  531. 
245;  Robertson  v.  Halton,  156  N.  C.       1.  Western  Union  TeL  Co.  v,  Shriv- 
215,  72  S.  E.  316,  37  L.R.A.(N.S.)  er,  141  Fed.  538,  72  C.  C.  A.  596,  4 
298.  L.R.A.(N.S.)      678;     Ashuelot     Sav. 

17.  Wells  V.  Cook,  16  Ohio  St.  67,  Bank  v.  Albee,  63  N.  H.  152,  56  Am. 
88  Am.  Dec.  436.  Rep.  501. 

18.  Hindman  v.  Louisville  First  2.  Western  Union  Tel.  Co.  v.  Schri- 
Nat.  Bank,  112  Fed.  931,  50  C.  C.  A.  ver,  141  Fed.  358,  72  C.  C.  A.  596,  4 
623,  57  L.R.A.  108;  Webb  v.  Roeke-  L.R.A.(N.S.)   678. 

feller,  195  Mo.  57,  93  S.  W.  772,  6       3.  James    v.    Crosthwait,    97    Ga. 
L.R.A.(N.S.)    872;   Peck   v.   Gurney,  673,  25  S.  E.  754,  36  L.R.A.  631. 
L.  R.  6  H.  L.  377,  43  L.  J.  Ch.  19,  22  ^  *.  Arnold   v.   Hagerman,  45  N.  J. 
W.  R.  29,  7  Eng.  Rul.  Cas.  527;  Pas-  Eq'186,  17  Atl.  93,  14  A.  S.  R.  712. 
ley  V.  Freeman,  3  T.  R.  51,  1  Rev.       J'  S^®  supra,  par.  84 

SVgg  V  Pew/lo'-Gray  (Mass.)  gf »-'  '  «--  (S.  C.)  31,  5  Am. 
409,  71  Am  Dec.  662;  Hunnewell  V.  7.' Hindman  v.  LouisviUe  First 
Duxoury,  154  Ma^.  286,  28  N  E  267,  jjat.  Bank,  112  Fed.  931,  50  C.  C.  A. 
13  L.R.A.  733;  Webb  v.  Rockefeller,  623;  57  L.R.A.  108;  Hunnewell  v. 
195  Mo.  57,  93  S.  W.  7/2,  6  L.R.A.  Duxbury,  154  Mass.  286,  28  N.  E. 
(N.S.)  872.  267,  13  L.R.A.  733;  Webb  v.  Rocke- 

20.  Robertson    v.    Halton,    156    N.  feller,  195  Mo.  57,  93  S.  W.  772.  6 
C.  215,  72  S.  E.  316,  37  L.R.A.(N.S.)    L.R.A.(N.8.)   872. 
298;  Bonn  v.  Ahl,  29  Pa.  St.  387,       Note:  85  A.  S.  R.  387. 
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generally,®  they  must  have  been  intended  to  influence  the  complain- 
ing party  as  one  of  the  public  or  one  of  such  class.  In  such  case, 
however,  an  intent  to  deceive  the  plaintiflf  in  particular  is  not  neces- 
sary, but  it  h  sufficient  that  there  was  an  intent  to  defraud  any  who 
might  act  on  the  representations.^  It  is  enough  that  the  complain- 
ing party  was  entrapped  by  them  and  that  they  were  designed  to 
entrap  someone.^®  If  made  to  a  third  person,  it  must  have  been 
intended  that  they  should  be  communicated  to  and  acted  upon  by 
the  complaining  party, ^^  since  he  has  no  right  to  rely  on  them,**  and 
does  so  at  his  own  risk.*'  So,  if  a  representation  is  made  to  one 
person  with  the  intention  that  a  third  person  alone  shall  act  upon 
it,  the  person  to  whom  it  is  made  cannot  maintain  an  action  for 
deceit  against  the  person  making  it  though. he  acts  upon  it  and  suffers 
damage;  but  the  fact  that  a  representation  was  intended  to  deceive 
the  person  to  whom  it  was  made  as  well  as  a  third  person  will  not 
affect  the  rights  of  the  latter.** 

86.  Inferred  Intent. — There  are  cases  where  a  wilfully  false  rep- 
resentation is  presumed  from  the  circumstances  of  the  transaction 
and  the  situation  of  the  parties,**  and  where  a  fraudulent  intent 
may  be  imputed  or  inferred  *•  on  the  theory  that  one  must  be  pre- 
sumed to  have  intended  the  necessary  consequences  of  his  own  vol- 
untary acts.*'  Thus,  such  an  intent  will  be  inferred  where  a  false 
statement,  in  its  nature  calculated  to  defraud  and  injure,  is  made 
with  knowledge  of  its  falsity,*®  or  with  what  the  law  regards  as 

8.  Puffer  V.  Welch,  144  Wis.  506,  12.  Notes :  88  Am.  Dee.  442  et  seq. ; 
129  N.  W.  525,  Ann.  Cas.  1912A  1120.  85  A.  S.  R.  370,  377. 

9.  Bartholomew  v.  Bentley,  15  13.  Stevens  v.  Ludlum,  46  Minn. 
Ohio  659,  45  Am.  Dec.  596;  Munro  v.  160,  48  N.  W.  771,  24  A.  S.  R.  210, 
Gairdner,  3  Brev.  (S.  C.)  31,  5  Am.  13  L.R.A.  270.  See  infra,  par.  117, 
Dec.  531.  et  seq. 

Notes:   25  Am.  Dec.  448,  449;  85  14.  Wells  v.  Cook,  16  Ohio  St.  67, 

A.  S.  R.  370  et  seq. ;  7  Eng.  Rul.  Cas.  88  Am.  Dec.  436. 

561.  15.  Emerson  v.  Brigham,  10  Mass. 

10.  City  Bank  v.  Phillips,  22  Mo.  197,  6  Am.  Dec.  109. 

85,  64  Am.  Dec.  254.  *  16.  Hadley  v.  Clinton  County  Im- 

11.  Henry  v.  Dennis,  95  Me.  24,  porting  Co.,  13  Ohio  St.  502,  82  Am. 
49  Atl.  58,  85  A.  S.  R.  365;  Ashuelot   Dee.  454. 

Sav.  Bank  v.  Albee,  63  N.  H.  152,  56  Note :  3  L.R.A.  802. 
Am.  Rep.  501;  Eaton,  etc.,  Co.  v.  Av-  17.  Einstein  v.  Marshall,  58  Ala. 
ery,  83  N.  Y.  31,  38  Am.  Rep.  389;  153,  29  Am.  Rep.  729;  Weikel  v. 
Wells  V.  Cook,  16  Ohio  St.  67,  88  Stems,  142  Ky.  513,  134  S.  W.  908, 
Am.  Dec.  436  and  note ;  Harris  V.  Ty-  34  L.R.A.(N.S.)  1035;;  Lobdell  v. 
son,  24  Pa.  St.  347,  64  Am.  Dec.  661;  Baker,  1  Mete.  (Mass.)  193,  35  Am. 
Gainesville  Nat.  Bank  v.  Bamberger,  Dee.  358;  Hadley  v.  Clinton  County 
77  Tex.  48,  13  S.  W.  959,  19  A.  S.  R.  Importing  Co.,  13  Ohio  St.  502,  82 
738;  Pnffer  v.  Welch,  144  Wis.  506,  Am.  Dec.  454'. 

129  N.  W.  525,  Ann.  Cas.  1912A  1120.       18.  Western  Union  Tel.  Co.  v.  Shri- 

Notes:  88  Am.  Dec.  442  et  seq.;  85  ver,  141  Fed.  538,  72  C.  C.  A.  596,  4 

A.  S.  R.  370  et  seq.  L.R.A.(N.S.)    678;  Einstein  v.  Mar- 
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equivalent  to  such  knowledge,**  as  where  a  person  who  is  in  a  posi- 
tion to  know  the  truth  makes  a  representation  as  to  a  material  matter 
which  is  untrue,*^  or  where  a  person  makes  a  representation  posi- 
tively, or  professing  to  speak  as  of  his  own  knowledge,  without  hav- 
ing any  knowledge  on  the  subject.*  In  such  cases  the  intent  to 
deceive  may  be  found  from  the  fact  that  the  representation  was 
false,*  without  further  proof  of  actual  intent.  Moreover,  the  intent 
is  regarded  as  conclusively  proved,  and  a  finding  that  there  was  no 
such  intent  will  be  disregarded.*  It  has  also  been  held  that  where 
an  instrument  is  per  se  fraudulent  and  void  in  law,  the  existence 
of  a  fraudulent  intent  need  not  be  shown.* 

87.  Knowledge  in  General. — Scienter  means  knowledge  on  the  part 
of  the  person  making  the  representations,  at  the  time  when  they  are 
made,  that  they  are  false,*  and  it  is  generally  held  that  in  an  action 
of  deceit  scienter  must  be  proved.*    Accordingly,  in  order  to  sustain 

shall,  58  Ala.  153,  29  Am.  Rep.  729 ;  etc..  Institute,  62  Minn.  146,  64  N.  W. 

Central  of  Georgia  R.   Co.  v.   Good-  158,  54  A.  S.  R.  628,  35  L.R.A.  417; 

win,   120    Ga.   83,   47    S.    E.    641,   1  Vincent  v.  Corbett,  94  Miss.  46,  47  So. 

Ann.    Cas.    806;    Endsley    v.    Johns,  641,  21  L.R.A.{N.S.)  85;;  Foulks  Ac- 

120     lU.    469,    12    N.     E.    247,    60  celerating  Air  Motor  Co.  v.  Thies,  26 

Am.  Rep.  572;  Beach  v.  Beach,  160  Nev.  158,  65  Pac.  373,  99  A.  S.  R. 

la.   346,  141  N.   W.  921,  46  L.R.A.  684;  Cowley  v.   Smyth,  46  N.  J.  L. 

(N.S.)  98;  Hammatt  v.  Emerson,  27  380,   50   Am.   Rep.   432;    Downey   v. 

Me.  308,  46  Am.  Dec.  598 ;  Whiting  v.  Finucane,  205  N.  Y.  251,  08  N.  E. 

Price,  169  Mass.  576,  48  N.  E.  772,  61  391,  40  L.R.A. (N.S.)    307;   Cabot  v. 

A.  S.  R.  307;  Stewart  v.  Stearns,  63  Christie,  42  Vt.  121,  1  Am.  Rep.  313. 

N.  H.  99,  56  Am.  Rep.  496;  Spead  v.  See  infra,  par.  94. 
Tomlinson,  73  N.  H.  46,  59  Atl.  376,       2.  Spead  v.  Tomlinson,  73  N.  H.  46, 

68  L.RJL.  432;  Cowley  v.  Smyth,  46  59  Atl.  376,  68  L.R.A.  432;  Davis  v. 

N.  J.  L.  380,  50  Am.  Rep.  432;  Had-  Central  Land  Co.,  162  la.  269,  143  N. 

ley  V.  ainton  County  Importing  Co.,  W.  1073,  49  L.R.A.(N.S.)  1219;  Cole 

13   Ohio  St.  502,  82  Am.  Dec.  454 ;  V.  Cassidy,  138  Mass.  437,  52  Am.  Rep. 

Munro  V.  Gairdner,  3  Brev.  (S.  C.)  31,  284;   Chatham  Furnace   Co.  v.   Mof- 

5  Am.  Dec.  531;  Wynne  v.  Allen,  7  fatt,  147  Mass.  403,  18   N.   E.   168, 

Baxt.  (Tenn.)  312,  32  Am.  Rep.  562.  9  A.  S.  R.  727;  Bullitt  v.  Farrar,  42 

Note:  22  A.  S.  R.  410.  Minn.  8,  43  N.  W.  566,  18  A.  S.  R. 

19.  Central  of  Georgia  R.  Co.  v.  485,  6  L.R.A.  149;  Vincent  v.  Corbett, 
Goodwin,  120  Ga.  83,  47  S.  E.  641,  1  94  Miss.  46,  47  So.  641,  21  L.RJL. 
Ann.  Cas.  806.  (N.S.)  85;  Hadley  v.  Clinton  County 

20.  Note:  22  A.  S,  R.  410.  Importing  Co.,  13  Ohio   St.  502,  82 
1.  Lahay    v.    City    Nat.    Bank,    15  Am.  Dec.  454. 

Colo.  339,  25  Pac.  704,  22  A.  S.  R.  3.  Cowley  v.    Smyth,  46  N.   J.   L. 

407;  Davis  v.  Central  Land  Co.,  162  380,  50  Am.  Rep.  432. 

la.  269,  143  N.  W.  1073,  49  L.R.A.  Note:  18  A.  S.  R.  561. 

(N.S.)    1219;   Hammatt   v.   Emerson,  4.  Bergman  v.  Jones,  10  N.  D.  520, 

27  Me.  308,  46  Am.  Dec.  598 ;  Chath-  88  N.  W.  284,  88  A.  S.  R.  739. 

am  Furnace  Co.  v.  Moffatt,  147  Mass.  5.  Johnson  v.  Gulick,  46  Neb.  817, 

403,  18  N.  E.  168,  9  A.  S.  R.  727;  65   N.   W.   883,   50   A.    S.    R.    629; 

Bullitt  V.  Farrar,  42  Minn.  8,  43  N.  Robertson  v.  Halton,  156  N.  C.  215,  72 

W.  566,  18  A.   S.  R.  485,  6  L.R.A.  S.  E.  316,  37  L.R.A.(N.S.)   298. 

149;   Hedin  v.   Minneapolis   Medical,  6.  Endsley  v.  Johns,   120  111.   469, 

328 


12  R.  C.  L.  FRAUD  AND  DECEIT  6  87 


a  charge  of  fraud  in  the  making  of  a  false  rei)reseDtation  it  must 
appear  either  that  the  party  making  it  knew  it  was  false,'  or  else 

12  N.  E.  247,  60  Am.  Rep.  672;  Vin-  Port  Deposit  Homestead  Assoc,  49 
cent  V.  Corbett,  94  Miss.  46,  47  So.  Md.  233,  33  Am.  Rep.  246;  Boulden 
641,  21  L.R.A.(N.S.)  85;  Mahurin  v.  v.  StUwell,  100  Md.  543,  60  Atl.  609, 
Harding,  28  N.  H.  128,  59  Am.  Dec.  1  L.R.A.(N.S.)  258;  Cole  v.  Cassidy, 
401;  Wolcottv.  Mount,  36  N.J.  L.  262,  138    Mass.   437,    52   Am.    Rep.    284; 

13  Am.  Rep.  438;  Hoe  v.  Sanborn,  21  Nash  v.  Minnesota  Title  Ins.,  etc.,  Co., 
N.  Y.  552,  78  Am.  Dec  163;  Brown  163  Mass.  574,  40  N.  E.  1039,  47  A. 
V.  Gray,  51  N.  C.  103,  72  Am.  Dec.  S.  R.  489,  28  L.R.A.  753;  Vincent  v. 
563;  Staines  v.  Shore,  16  Pa.  St.  200,  Corbett,  94  Miss.  46,  47  So.  641,  21 
55  Am.  Dec  492;  Erie  City  Iron  L.R.A.(N.S.)  85;  Webb  v.  Rockefel- 
Works  V.  Barber,  106  Pa.  St.  125,  51  ler,  195  Mo.  57,  93  S.  W.  772,  6 
Am.  Rep.  508;  Griswold  v.  Gebbie,  L.R.A.(N.S.)  872;  Page  v.  Parker,  43 
126  Pa.  St.  353,  17  AU.  673, 12  A.  S.  N.  H.  363,  80  Am.  Dec.  172;  Shackett 
R.  878;  Vance  v.  Word,  1  Nott  &  v.  Bickford,  74  N.  H.  57,  65  Atl.  252, 
McC.  (S.  C.)  197,  9  Am.  Dec.  683;  124  A.  S.  R.  933,  7  L.R.A.(N.S.)  646 
Chisohu  V.  Gkidsden,  1  Strob.  L.  (S.  and  note;  Cunningham  v.  C.  R.  Pease 
C.)  220,  47  Am.  Dec.  550.  House  Furnishing  Co.,  74  N.  H.  435, 

Notes:  20  Am.  Dec  626;  6  L.R.A.   69   Atl.   120,  124  A.   S.   R.  979,   20 
149,  150.  L.R.A.(N.S.)  236;  Wakeman  v.  Dal- 

7.  Hindman  v.  Louisville  First  ley,  51  N.  Y.  27,  10  Am.  Rep.  551; 
Nat.  Bank,  112  Fed.  931,  50  C.  C.  A.  Kountze  v.  Kennedy,  147  N.  Y.  124, 
623,  57  L.R.A.  108;  Western  Union  41  N.  E.  414,  49  A.  S.  R.  651,  29 
Tel.  Co.  V.  Schrivcr,  141  Fed.  538,  72  L.R.A.  360 ;  Taylor  v.  Commercial 
C.  C.  A.  596,  4  L.R.A.(N.S.)  678;  Bank,  174  N.  Y.  181,  66  N.  E.  726,  95 
Colorado  Springs  Co.  v.  Wight,  44  A.  S.  R.  564,  62  L.R.A.  783;  Kuelling 
Colo.  179,  96  Pac.  820,  16  Ann.  Cas.  v.  Roderick  Lean  Mfg.  Co.,  183  N.  Y. 
644  and  note;  Bartholomew  v.  Bush-  78,  75  N.  E.  1098,  111  A.  S.  R.  691,  5 
nell,  20  Conn.  271,  52  Am.  Dec.  333;  Ann.  Cas.  124,  2  L.R.A.(N.S.)  303; 
Morehouse  v.  Northrop,  33  Conn.  380,  Irwin  v.  Shernl,  1  N.  C.  99,  1  Am. 
89  Am.  Dec.  211;  Sallies  v.  Johnson,  Dec.  574;  Robertson  v.  Halton,  156  N. 
85  Conn.  77,  81  Atl.  974,  Ann.  Cas.  C.  215,  72  S.  E.  316,  37  L.R.A.(N.S.) 
1913 A  386;  Bradley  v.  Oviatt,  86  298;  Hadley  v.  Clinton  County  Im- 
Conn.  63,  84  Atl.  321,  42  L.R.A..  porting  Co.,  13  Ohio  St.  502,  82  Am. 
(N.S.)  828;  Williams  v.  McFadden,  Dec.  454;  Mason  v.  Moore,  73  Ohio 
23  Fla.  143,  1  So.  618,  11  A.  S.  R.  St.  275,  76  N.  E.  932,  4  Ann.  Cas. 
345;  People  v.  Healy,  128  111.  9,  20  240,  4  L.R.A.(N.S.)  597;  Hexter  v. 
N.  E.  692,  15  A.  S.  R.  90;  Boddy  v.  Bast,  125  Pa.  St.  52,  17  Atl.  252,  11 
Henry,  113  la.  462,  85  N.  W.  771,  53  A.  S.  R.  874;  Griswold  v.  Gebbie,  126 
L.R.A.  769 ;  Beach  v.  Beach,  160  la.  Pa.  St.  353,  17  Atl.  673,  12  A.  S.  R. 
346,  141  N.  W.  921,  46  L.R.A.(N.S.)  878;  West  v.  Emery,  17  Vt.  583,  44 
98;  Davis  v.  Central  Land  Co.,  162  Am.  Dec  356;  Wheeler  v.  Wheelock, 
la.  269,  143  N.  W.  1073,  49  L.R.A.  33  Vt.  144,  78  Am.  Dec  617;  Childs 
(N.S.)  1219  and  note;  CampbeU  v.  v.  Merrill,  63  Vt.  463,  22  Atl.  626,  14 
Hillman,  15  B.  Mon.  (Ky.)  508,  61  L.R.A.  264;  Bamdt  v.  Frederick,  78 
Am.  Dec  195;  Southern  Express  Co.  Wis.  1,  47  N.  W.  6,  11  L.R.A.  199; 
▼.  Fox,  131  Ky.  257,  115  S.  W.  184,  Derry  v.  Peek,  14  App.  Cas.  337,  58 
117  S.  W.  270,  133  A.  S.  R.  241 ;  L.  J.  Ch.  864,  61  L.  T.  N.  S.  265,  38 
Weikel  v.  Stems,  142  Ky.  513,  134  S.  W.  R.  33,  12  Eng.  Rul.  Cas.  250  and 
W.  908,  34  L.R.A.(N.S.)  1035;  Cross  note 

V.  Peters,  1  Greenl.  (Me.)  376,  10  Notes:  2  Am.  Dec.  77,  78;  35  Am. 
Am.  Dec  78;  Kingsbury  v.  Taylor,  29  Dec.  343;  14  A.  S.  R.  407;  18  A.  S. 
Me.  508,  50  Am.  Dec.  607;  Lamm  v.   R.  559;  36  A.  S.  R.  591;  2  L.R.A. 
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that  it  was  made  under  such  circumstances  as  to  raise  a  presumption 
of  knowledge.®  While  the  law  raises  no  presumption  of  knowledge 
from  the  mere  fact  of  falsity,*  there  are  many  cases  in  which  false 
representations  may  constitute  fraud  though  the  party  making  them 
did  not  actually  know  that  they  were  false.^^  Indeed,  it  has  been 
said  that  there  are  so  many  exceptions  to  the  rule  requiring  knowl- 
edge to  be  shown  that  it  may  be  worthy  of  inquiry  whether  it  is  exactly 
accurate  to  say  that  it  is  a  general  rule.**  And  aside  from  those 
cases  in  which  the  law  will  imply  knowledge,  many  courts  hold  that 
false  representations  will  warrant  the  rescission  of  a  contract  or  con- 
stitute a  good  defense  to  an  action  thereon,  or  to  a  suit  for  its  specific 
performance,  even  though  the  party  making  them  did  not  know 
them  to  be  false,  and  in  some  states  proof  of  scienter  is  not  necessary 
even  in  actions  of  deceit.** 

88.  Belief  in  Truth  of  Representations. — To  prevent  a  false  state- 
ment from  being  fraudulent  there  must  be  an  honest  belief  in  its 
truth,**  and,  as  a  general  rule,  the  existence  of  such  belief  is  a  good 
defense  to  an  action  for  deceit,**  at  least  where  the  representations 

743 ;   6  L.R. A.  150 ;   11   L.R.A.  197 ;  Land  Co.,  162  la.  269, 14.3  N.  W.  1073, 

35  L.R.A.  435;  7  L.R.A.(N.S.)   646;  4tf  L.R.A.  (N.S.)   1219;  Nash  v.  Min- 

Ann.  Cas.  1913C  64.  nesota  Title  Ins.,  etc.,  Co.,  163  Mass. 

8.  Colorado  Springs  Co.  v.  Wight,  574,  40  N.  E.  1039,  47  A.  S.  R.  489, 
44  Colo.  179,  96  Pac.  820,  16  Ann.  28  L.R.A.  753;  Shackett  v.  Bickford, 
Cas.  644  and  note;  Southern  Express  74  N.  H.  57,  65  Atl.  252,  124  A.  S.  R. 
Co.  V.  Fox,  131  Ky.  257,  115  S.  W.  933,  7  L.R.A.(N.S.)  646;  Howard  v. 
184,  117  S.  W.  270,  133  A.  S.  R.  241;  Gould,  28  Vt.  523,  67  Am.  Dec.  728; 
Boulden  v.  Stilwell,  100  Md.  543,  60  Derry  v.  Peek,  14  App.  Cas.  337,  58 
Atl.  609,  1  L.R.A.(N.S.)  258;  Vin-  L.  J.  Ch.  864,  61  L.  T.  N.  S.  265,  38 
cent  V.  Corbett,  94  Miss.  46,  47  So.  W.  R.  33,  12  Eng.  Rul.  Cas.  250. 
641,  21  L.R.A.(N.S.)  85;  Mason  v.  14.  Hindman  v.  Louisville  First 
Moore,  73  Ohio  St.  275,  76  N.  E.  932,  Nat.  Bank,  112  Fed.  931,  50  C.  C.  A. 
4  Ann.  Cas.  240,  4  L.R.A.(N.S.)  597.  623,  57  L.R.A.  108;  Einstein  v.  Mar- 

Note :  11  L.R.A.  197.  shaU,  58  Ala.  153,  29  Am.  Rep.  729 ; 

See  also  infra,  par.  92.  Sallis  v.  Johnson,  85  Conn.  77,  81  Atl. 

9.  Erie  City  Iron  Works  v.  Barber,  974,  Ann.  Cas.  1913A  386;  Williams 
106  Pa.  St.  125,  51  Am.  Rep.  508.  v.  McFadden,  23  Fla.  143,  1  So.  618, 

Note:  18  A.  S.  R.  560.  11  A.  S.  R.  345;   Endsley  v.  Johns, 

10.  Lahay  v.  City  Nat.  Bank,  15  120  111.  469,  12  N.  E.  247,  60  Am. 
Colo.  339,  25  Pac.  704,  22  A.  S.  R.  Rep.  572;  Lewark  v.  Carter,  117  Ind 
407;  Woodruff  v.  Garner,  27  Ind.  4,  206,  20  N.  E.  119,  10  A.  S.  R.  40,  3 
89  Am.  Dec.  477;  Lewark  v.  Carter,  L.R. A.  440;  Davis  v.  Central  Land  Co., 
117  Ind.  206,  20  N.  E.  119,  10  A.  S.  162  la.  269,  143  N.  W.  1073,  49  L.R.A. 
R.  40,  3  L.R.A.  440.  (N.S.)    1219   and  note;    Campbell   v. 

Note:  4  L.R.A.  158.  Hillman,  15  B.  Mon.    (Ky.)   508,  61 

11.  Woodruff  V.  Garner,  27  Ind.  4,  Am.  Dee.  195;  Lamm  v.  Port  Deposit 
89  Am.  Dec.  477.  Homestead    Assoc,    49    Md.    233,    33 

12.  See  infra,   par.  102.  Am.   Rep.   246;   Boulden   v.   StilweD, 

13.  Hindman     v.     Louisville     First  100  Md.  543,  60  Atl.  609,  1  L  R  A 
Nat.  Bank,  112  Fed.  931,  50  C.  C.  A.  (N.S.)  258;  Nash  v.  Minnesota  Title 
623,  57  L.R.A.  108;  Davis  v.  Central  Ins.,  etc.,  Co.,  163  Mass.  574,  40  N 

330 


12  R.  C.  L.  FRAUD  AND  DECEIT  $  88 

are  made  for  an  honest  purpose,^^  and  where  the  belief  is  based  on 
adequate  information**  and  where  there  is  no  duty  on  the  part  of 
the  person  sought  to  be  charged  to  know  the  truth.*^  In  such  case 
the  representation  cannot  be  said  to  have  been  made  for  the  purpose 
of  deceiving  or  defrauding  the  other  party.*®  This  rule  is  peculiarly 
applicable  to  the  expression  of  honest  opinion,  estimate,  or  judgment,** 
regardless  of  the  question  of  its  reasonableness.*^  Most  courts  hold 
that  statements  of  this  character  are  not  fraudulent  even  if  made  by 
one  as  of  his  own  knowledge,  if  he  honestly  believes  them  to  be  true, 
though  there  is  authority  to  the  contrary.*  But  a  suspicion  on  the 
part  of  the  person  making  a  representation  that  it  is  false  may  be 
sufficient  to  sustain  ajoi  action  of  deceit,  since  in  such  case  it  may 
be  said  that  he  does  not  entertain  an  honest  belief  that  it  is  true, 
or  is  consciously  and  wickedly  indiflferent  to  its  truth  or  falsity.' 
It  has  been  said  that  the  rule  requiring  an  honest  belief  in  the  truth 
of  the  statements  made  probably  covers  the  whole  ground,  since  one 
who  knowingly  states  that  which  is  false  has  obviously  no  such  honest 

E.  1039,  47  A.  S.  R.  489,  28  L.R.A.  153,  29  Am.  Rep.  729.  See  also  in- 
763;   Hedin   v.   Minneapolis   Medical,   fra,  par.  93. 

etc..  Institute,  62  Minn.  146,  64  N.  18.  Campbell  v.  Hillman,  15  B. 
W.  158,  54  A.  S.  R.  628,  35  L.R.A.  Mon.  (Ky.)  508,  61  Am.  Dec.  195. 
417  and  note;  Vincent  v.  Corbett,  94  19.  Montgomery  S.  R.  Co.  v.  Mat- 
Miss.  46,  47  So.  641,  21  L.R.A.(N.S.)  thews,  77  Ala.  357,  54  Am.  Rep.  60; 
85;  Mahurin  v.  Harding,  28  N.  H.  Haigh  v.  White  Way  Laundry  Co., 
128,  59  Am.  Dec.  401;  Page  v.  Park-  164  la.  143, 145  N.  W.  473,  50  L.R.A. 
er,  43  N.  H.  363,  80  Am.  Dec.  172;  (N.S.)  1091  and  note;  Campbell  v. 
Shaekett  v.  Bickford,  74  N.  H.  57,  65  Hillman,  15  B.  Mon.  (Ky.)  508,  61 
Atl.  252,  124  A.  S.  R.  933,  7  L.R.A.  Am.  Dec.  195 ;  Dennison  v.  Thomaston 
(N.S.)  646  and  note;  Cowley  v.  Mut.  Ins.  Co.^  20  Me.  125,  37  Am. 
Smyth,  46  N.  J.  L.  380,  50  Am.  Rep.  Dec.  42;  Cole  v.  Cassidy,  138  Mass. 
432;  Kountze  v.  Kennedy,  147  N.  Y.  437,  52  Am.  Rep.  284;  Williams 
124,  41  N.  E.  414,  49  A.  S.  R.  651,  Transp.  Line  v.  Darius  Cole  Transp. 
29  L.R.A.  360;  Howe  v.  Martin,  23  Co.,  129  Mich.  209,  88  N.  W.  473, 
Okla,  561,  102  Pac.  128,  138  A.  S.  R.  56  L.R. A.  939 ;  Bigelow  v.  Barnes, 
840;  Garvin  v.  Harrell,  27  Okla.  373,  121  Minn.  148,  140  N.  W.  1032,  45 
113  Pac.  186,  Ann.  Cas.  1912B  744,  35  L.R.A.(N.S.)  203;  Spead  v.  Tomlin- 
L,R.A.(N.S.)  862;  Erie  City  Iron  son,  73  N.  H.  46,  59  Atl.  376,  68 
Works  V.  Barber,  106  Pa.  St.  125,  51  L.R.A.  432;  Cowley  v.  Smyth,  46  N. 
Am.  Rep.  508;  Cabot  v.  Christie,  42  J.  L.  380,  50  Am.  Rep.  432. 
Vt.  121,  1  Am.  Rep.  313;  Derry  v.  Notes:  13  A.  S.  R.  431;  18  A.  S. 
Peek,  14  App.  Cas.  337,  58  L.  J.  Ch.  R.  363;  2  L.R.A.  744;  14  LJI.A.  264; 
864,  61  L.  T.  N.  S.  265,  38  W.  R.  33,  35  L.R.A.  423. 

12  Eng.  Rul.  Cas.  250.  20.  Spead  v.  Tomlinson,  73  N.  H. 

Notes :  2  Am.  Dec.  77,  78 ;  18  A.  S.  46,  59  Atl.  376,  68  L.R.A.  432 ;  Schrib- 
R.  560;  4  L.R.A.  158;  35  L.R.A.  432,  er  v.  Rapp,  5  Watts  (Pa.)  351,  30 
433,  435.  Am.  Dec.  327. 

15.  Lewark  v.  Carter,  117  Ind.  206,       1.  See  infra,  par.  96. 

20  N.  E.  119, 10  A.  S.  R.  40,  3  L.R.A.  2.  Shaekett  v.  Bickford,  74  N.  H. 

440.  57,  65  Atl.  252,  124  A.  S.  R.  933,  7 

16.  See  infra,  par.  89.  L.R.A.(N.S.)  646  and  note.                  ^ 

17.  Einstein   v.    Marshall,   58    Ala. 
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belief,  and  since  one  who  makes  a  statement  i-ecklessly,  careless 
whether  it  be  true  or  false,  can  have  no  real  belief  in  its  truth.' 

89.  Reasonable  Grounds  for  Belief. — Some  courts  hold  that  the 
statement  of  a  fact  which  the  party  making  it  has  no  reasonable 
grounds  for  believing  to  be  true,*  or  which  he  has  good  reason  to 
know  is  false,*  is  fraudulent  even  though  he  does  in  fact  believe  it 
to  be  true,*  for  the  reason  that  one  cannot  believe  what  he  has  no 
reasonable  ground  to  believe,  and  that  one  who  asserts  a  fact  to  be 
true  should  be  required  to  disprove  the  presumption  of  knowledge 
which  is  thereby  created,  and  to  disclose,  if  he  can,  what  reasonable 
grounds  existed  for  his  belief.'  Conversely,  it  has  been  held  that 
one  cannot  be  held  liable  in  an  action  of  deceit  for  misrepresentations 
which  he  believes  to  be  true,  if  his  belief  is  based  on  adequate  infor- 
mation,® or  on  reasonable  grounds,*  or  unless  it  is  shown  that  he 
believed  or  had  reason  to  believe  that  such  representations  were  false.** 
But  it  is  also  held  that  an  action  of  deceit  will  not  lie  against  one 
who  makes  a  false  representation  which  he  honestly  believes  to  be 
true  merely  because  he  has  no  reasonable  grounds  for  such  belief,** 
or  relied  on  information  which  a  wiser  man  might  not  have  credited.** 
So,  it  is  held,  such  representations  will  not  constitute  a  good  defense 
to  a  contract  merely  because  the  person  making  them  did  not  have 

3.  Hindman  v.  Louisville  First  Nat.  113  Pac.  186,  Ann.  Cas.  1912B  744, 
Bank,  112  Fed.  931,  50  C.  C.  A.  623,   35  L.R.A.(N.S.)  862. 

57  L.R.A.  108;  Davis  v.  Central  Land  7.  Vincent  v.  Corbett,  94  Miss.  46, 

Co.,  162  la.  269,  143  N.  W.  1073,  49  47  So.  641,  21  L.R.A.(N.S.)   85. 

L.R.A.(N.S.)  1219;  Shackett  v.  Bick-  8.  Erie  City  Iron  Works  v.  Barber, 

ford,  74  N.  H.  57,  65  Atl.  252,  124  A.  106  Pa.  St.  125,  51  Am.  Rep.  508. 

S.  R.  933,  7  L.R.A.(N.S.)  646;  Derry  9.  Note:  1  L.R.A.  774. 

v.  Peek,  14  App.  Cas.  337,  58  L.  J.  10.  Wakeman  v.  Dalley,  51  N.  Y. 

Ch.  864,  61  L.  T.  N.  S.  265,  38  W.  R.  27,  10  Am.  Rep.  551. 

33,  12  Eng.  Rul.  Cas.  250.    See  infra,  11.  Boddy  .v.  Henry,  113  la.  462, 

par.  89  et  seq.  85  N.  W.  771,  53  L.R.A.  769 ;  Shackett 

4.  Crocker  v.  Manley,  164  HI.  282,  v.  Bickford,  74  N.  H.  57,  65  Atl.  252, 
45  N.  E.  577,  56  A.  S.  R.  196;  Lin-  124  A.  S.  R.  933,  7  L.R.A.(N.S.)  646 
scott  V.  Orient  Ins.  Co.,  88  Me.  497,  and  note ;  Derry  v.  Peek,  14  App.  Cas. 
34  Atl.  405,  51  A.  S.  R.  435;  Vin-  337,  58  L.  J.  Ch.  864,  61  L.  T.  N.  S. 
cent  V.  Corbett,  94  Miss.  46,  47  So.  265,  38  W.  R.  33,  12  Eng.  Rul.  Cas. 
641,    21    L.R.A.(N.S.)    85;    Howe   v.  250. 

Martin,  23  Okla.  561,  102  Pac.  128,  Note:  7  L.R.A.(N.S.)  646. 
138  A.  S.  R.  840;  Garvin  v.  Harrell,  In  Kountze  v.  Kennedy,  147  N.  Y. 
27  Okla.  373,  113  Pac.  186,  Ann.  Cas.  124,  41  N.  E.  414,  49  A.  S.  R.  651,  29 
1912B  744,  35  L.R.A.(N.S.)  862;  L.R.A.  360,  the  court  referred  to  this 
Erie  City  Iron  Works  v.  Barber,  106  doctrine,  but  held  that  it  was  not  nec- 
Pa.  St.  125,  51  Am.  Rep.  508;  Bamdt  essary  to  go  that  far  in  view  of  a 
v.  Frederick,  78  Wis.  1,  47  N.  W.-  6,  finding  that  the  belief  was  based  on 
11  L.R.A.  199.  reasonable  grounds. 

Note:  Ann.  Cas.  1913C  63.  12.  Boddy  v.  Henry,  113  la.  462,  85 

5.  People  V.  Healy,  128  111.  9,  20  N.  W.  771,  53  L.R.A.  769;  Kountze 
N.  E.  692,  15  A.  S.  R.  90.  v.  Kennedy,  147  N.  Y.  124,  41  N.  E. 

6.  Garvin  v.  HarreU,  27  Okla.  373,   414,  49  A.  S.  R.  651,  29  L.R.A.  360. 
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good  reason  to  believe  they  were  true.*'  The  reasoning  of  this  doc- 
trine is  that  one  might  not  have  had  good  reason  to  believe  the  facts 
as  stated  by  him  because  he  was  too  credulous  or  careless  to  avoid 
being  deceived  by  information  obtained  from  others,  by  which  no 
intelligent  person  in  the  exercise  of  common  prudence  ought  to  have 
been  deceived,  in  which  case  his  liability  would  be  based  on  impru- 
dence or  carelessness  rather  than  upon  any  fraudulent  purpose  or 
intention  to  deceive.**  Even  where  this  rule  obtains,  however,  the 
ground  on  which  an  alleged  belief  was  founded  is  an  important  test 
of  its  reality.  The  fact  that  an  alleged  belief  was  destitute  of  all 
reasonable  foundation  may  of  itself  be  sufficient  to  show  that  it  was 
not  really  entertained,  and  that  the  representation  was  therefore  a 
fraudulent  one.  So,  too,  although  the  means  of  knowledge  are  a 
very  different  thing  from  knowledge,  if  one  who  makes  a  false  state- 
ment has  shut  his  eyes  to  the  facts,  or  has  purposely  abstained  from 
inquiring  into  them,  he  has  no  honest  belief  in  their  truth,  and  is 
just  as  guilty  of  fraud  as  if  he  had  knowingly  stated  that  which 
was  false.** 

90.  Qualified  Statements. — Generally  to  render  one  liable  for  the 
consequences  of  a  false  statement  it  must  amount  to  a  positive  repre- 
sentation. If  the  person  making  a  representation  qualifies  it  by 
stating  that  his  information  is  derived  from  a  reliable  person,  he  is 
not  thereby  rendered  responsible  for  the  truth  of  the  ultimate  state- 
ment, but  only  for  the  truth  of  his  receiving  such  information  from 
a  reliable  person.^*  In  such  case  he  will  not  be  deemed  guilty  of  fraud 
though  such  information  turns  out  to  be  incorrect  and  misleads  the 
other  party  to  his  prejudice,  provided  it  is  given  in  good  faith  and 
in  the  belief  that  it  is  true,  and  with  no  intention  to  mislead  or 
deceive.*'  But  one  is  liable  in  an  action  of  deceit  where  he  states 
that  a  thing  is  true  so  far  as  he  knows,  if  he  knows  that  it  is  not 
true.**  So,  expressing  a  doubt,  whereone  knows  the  truth,  may  tend 
both  to  establish  and  to  aggravate  a  fraud  rather  than  to  show  its 
absence.*'  And,  similarly,  a  promise  of  restitution  if  the  facts  do 
not  turn  out  to  be  as  represented,  may  be  a  mere  cover  for  the  fraud. ^ 

13.  Hammatt  v.  Emerson,  27  Me.  16.  Oemer  v.  Mosher,  58  Neb.  135, 
308,  46  Am.  Dec.  598.  78  N.  W.  384,  46  LJI.A.  244. 

14.  Hammatt  v.   Emerson,  27  Me.  17.  Smith  v.  Mariner,  5  Wis.  551, 
308,  46  Am.  Dec.  598 ;  Derry  v.  Peek,  68  Am.  Dec.  73. 

14  App.  Cas.  337,  58  L.  J.  Ch.  864,  Note:  49  LJl.A.(N.S.)  121. 

61  L.  T.  N.  S.  265,  38  W.  R.  33,  12  18.  West  v.  Emery,  17  Vt.  583,  44 

Eng.  Rul.  Cas,  250.     See  infra,  par.  Am.  Dec.  356;  Wheiler  v.  Wheelock, 

91.  33  Vt.  144,  78  Am.  Dec  617. 

15.  Hindman    v.    Louisville    First  19.  Baker    v.     Seahom,    1     Swan 
Nat.  Bank,  112  Fed.  931,  50  C.  C.  A.  (Tenn.)  54,  55  Am.  Dec.  724. 

623,  57  L.R.A.  108 ;  Derry  v.  Peek,  14       20.  Harris  v.  Rosenberger,  145  Fed. 
App.  Cas.  337,  58  L.  J.  Ch.  864,  61  449,  76  C.  C.  A.  225, 13  L.R.A.(N.S.) 
L.  T.  N.  S.  265,  38  W.  R.  33,  12  Eng.  762. 
Rol.  Cas.  250. 
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91.  Negligence,  Carelessness,  and  the  Like. — Except  where  there 
is  a  duty  to  know  the  facts/  representations  honestly  believed  to  be 
true,*  though  ever  so  misleading,*  will  not  ordinarily  sustain  an 
action  for  deceit  where  they  are  made  through  mistake,*  ignorance,* 
negligence,*  misjudgment,'  or.  stupidity,*  even  though  the  party 
making  them  might  discover  their  falsity  by  investigation.'  Espe- 
cially  is  this  true  when  the  representations  are  made  by  a  third  person 
having  no  interest  in  the  transactions  to  which  the  representations 
relate.*^  The  reason  for  this  rule  is  that  in  such  case  there  is  no 
intentional  fraud.**  Another  reason  sometimes  given,  where  the 
representations  are  made  gratuitously  by  one  having  no  interest  in 
the  subject  to  which  they  relate,  is  that  such  a  person  does  his  whole 
duty  when  he  acts  honestly  and  in  good  faith  in  volunteering  infor- 
mation or  in  answering  inquiries,  and  that  therefore,  since  he  has 
not  disregarded  his  duty,  he  cannot  be  held  liable  in  an  action  of 
tort.**     Representations  of  this  character  are  to  be  distinguished 


1.  See  infra,  par.  93.     '  v.  StilweU,  100  Md.  543,  60  Atl.  609, 

2.  Boddy  v.  Henry,  113  la.  462,  85  1  L.R.A.(N.S.)  258;  Nash  v.  Minne- 
N.  W.  771,  53  L.R.A.  769;  Boulden  sota  Title  Insurance  &  Trust  Co.,  163 
V.  StilweU,  100  Md.  543,  60  Atl.  609,  Mass.  574,  40  N.  E.  1039,  47  A.  S. 
1  L.R.A.(N.S.)  258;  Nash  v.  Minne-  R.  489,  28  L.R.A.  753;  Shackett  v. 
sota  Title  Insurance  &  Trust  Co.,  163  Bickford,  74  N.  H.  57,  65  Atl.  252, 
Mass.  574,  40  N.  E.  1039,  47  A.  S.  R.  124  A.  S.  R.  933,  7  L.R.A.(N.S.)  646 
489,  28  L.R.A.  753;  Shackett  v.  Bick-  and  note;  Cowley  v.  Smyth,  46  N.  J. 
ford,  74  N.  H.  57,  65  Atl.  252,  124  L.  380,  50  Am.  Rep.  432;  Kountze  v. 
A.  S.  R.  933,  7  L.R.A.(N.S.)  646;  Kennedy,  147  N.  Y.  124,  41  N.  E.  414, 
Kountze  v.  Kennedy,  147  N.  Y.  124,  49  A.  S.  R.  651,  29  Li.R.A.  360;  Derry 
41  N.  E.  414,  49  A.  S.  R.  651,  29  v.  Peek,  14  App.  Cas.  337,  58  L.  J. 
L.R.A.  360;  Derry  v.  Peek,  14  App.  Ch.  864,  61  L.  T.  N.  S.  265,  38  W.  R. 
Cas.  337,  58  L.  J.  Ch.  864,  61  L.  T.  33,  12  Eng.  Rul.  Cas.  250. 

N.  S.  265,  38  W.  R.  33,  12  Eng.  Rul.  Note :  111  A.  S.  R.  710  et  seq. 

Cas.  250.  7.  Boddy  v.  Henry,  113  la.  462,  85 

3.  Nash  V.  Minnesota  Title  Insur-  N.  W.  771,  53  L.R.A.  769;  Kountze 
ance  &  Trust  Co.,  163  Mass,  574,  40  v.  Kennedy,  147  N.  Y.  124,  41  N. 
N.  E.  1039,  47  A.  S.  R.  489,  28  L.R.A.  E.  414,  49  A.  S.  R.  651,  29  LJR.A. 
753.  360. 

4.  Boddy  v.  Henry,  113  la.  462,  85  8.  Nash  v.  Minnesota  Title  Insur- 
N.  W.  771,  53  L.R.A.  769.  ance  &  Trust  Co.,  163  Mass.  574,  40 

5.  Langdon  v.  Roane's  Adm'r,  6  n.  E.  1039,  47  A.  S.  R.  489,  28  L.R.A. 
Ala.  518,  41  Am.  Dec.  60;  Boddy  v.  753 

?S^7'  lla  \  ^?a'  ^^  \7y'  W^^ll  Note:  85  A.  S.  R.  378,  379. 

h^'i'J^^^^  rn'^finS  1-  T  R  A  9  ?  9.  Boddy  y.  Henry,  113  la.  462,  85 

Md.  543,  60  ^tJf .  609,  1  L.R.^^^  n.  W.  771,  53  L.r1   769. 

258;  Nash  v.  Mmnesota  Title  Insur-  -.    si^  Lfr^   r^o^  m\± 

unce  &  Trust  Co.,  163  Mass.  574,  40  J®.  See  mfra,  par.  104 

N.  E.  1039,  47  A.  S.  R.  489,  28  L.R.A.  ^,^^-  ^^^^^  J-  ?^S^'  ^IL^^'J^'?^ 

753;  Page  v.  Parker,  43  N.  H.  363,  N.  W.  771,  53  LR.A.  769;  Kountze 

80  Am.  Dec.  172.  v.  Kennedy,  147  N.  Y.  124,  41  N.  B. 

Note:  85  A.  S.  R.  378,  379.  414,  49  A.  S.  R.  651,  29  L.R.A.  360. 

6.  Boddy  v.  Henry,  113  la.  462,  85  12.  Nash  v,  Minnesota  Title  Insor- 
N.  W.  771,  53  L.R.A.  769;  Boulden  ance  &  Trust  Co.,  163  Mass.  674,  40 
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from  those  which  are  made  without  regard  to  whether  they  are  true 
or  false,  and  hence  without  any  real  belief  in  their  truth.^'  It  should 
also  be  borne  in  mind  in  this  connection  that  it  is  one  thing  to  hold 
as  a  matter  of  fact  that  from  certain  evidence  the  court  will  find 
knowledge  to  have  existed  in  a  particular  case,  and,  on  the  other 
hand,  to  charge  the  jury  that  such  facts  as  matter  of  law  render 
the  defendant  liable,  without  a  finding  of  knowledge  as  a  fact.** 
Gross  negligence  may  amount  to  evidence  of  fraud  if  it  is  so  grosa 
as  to  be  incompatible  with  the  idea  of  honesty,***  and  may  furnish 
conclusive  evidence  of  fraudulent  intent,  even  where  there  was  no 
actual  intention  to  deceive.** 

92.  Knowledge  Implied  or  Presumed. — Even  where  knowledge  of 
the  falsity  of  the  representations  is  necessary  to  constitute  fraud,  it 
is  not  indispensable  that  the  party  making  them  should  have  actually 
known  them  to  be  false  at  the  time  when  they  were  made.*'  There 
are  cases  in  which  the  law  implies  or  presumes  knowledge,  and  in 
which,  therefore,  the  representation  may,  in  contemplation  of  law, 
be  made  with  knowledge  of  its  falsity,  so  as  to  afford  a  right  of  action 
in  damages,  and,  a  fortiori,  ground  for  equitable  proceedings,  with- 
out actual  knowledge  of  either  its  truth  or  falsity.*®  Thus,  such 
knowledge  is  presumed  to  exist  where  false  representations  are  made 
recklessly  without  regard  to  their  truth  or  falsity,  or  are  made  as 
of  one's  own  knowledge  when  in  fact  he  has  no  knowledge  on  the 
-subject,  or  when  the  situation  or.  means  of  knowledge  of  the  person 
making  them  are  such  as  to  make  it  his  duty  to  know  the  facts,*' 
or  where  the  representations  are  made  for  a  fraudulent  purpose.*® 
In  these  cases  proof  of  scienter  is  not  dispensed  with.  It  is  simply 
a  question  of  the  method  and  quantum  of  proof.* 

93.  Duty  to  Know  Facts;  Forgetfulness. — It  is  very  generally 
held  that  scienter  may  be  proved  by  showing  that  the  special  situa- 
tion or  means  of  knowledge  of  the  party  making  the  representations 

N.  E.  1039,  47  A.  S.  R.  489,  28  L.R.A.  50  Am.  Dec.  203;  Einstein  v.  Mar- 
753.  shall,  58  Ala.  153,  29  Am.  Rep.  729; 

13.  Derry  v.  Peek,  14  App.  Cas.  Hedin  v.  Minneapolis  MediesJ,  etc., 
337,  58  L.  J.  Ch.  864,  61  L.  T.  N.  S.  Inst.,  62  Minn.  146,  64  N.  W.  158,  54 
265,  38  W.  R.  33,  12  Eng.  RiU.  Cas.  A.  S.  R.  628,  35  L.R.A.  417;  Erie  City 
250.     See  supra,  par.  88,  infra,  94.       Iron  Works  v.  Barber,  106  Pa.   St. 

14.  Boddy  v.  Henry,  113  la.  462,  85  125,  51  Am.  Rep.  508. 

N.  W.  771,  53  L.R.A.  769.  18.  Prewitt  v.  Trimble,  92  Ky.  176, 

16.  Note :  111  A.  S.  R.  711.  17  S.  W.  356,  36  A.  S.  R.  586.           ^ 

16.  Alvarez  v.  Brannan,  7  Cal.  503,  19.  See  infra,  par.  93  et  seq.  * 
€8  Am;  Dec.  274 ;  Madden  v.  Caldwell,  20.  Woodruff  v.  Garner,  27  Ind.  4, 
Land  Co.,  16  Idaho  59,  100  Pac.  358,  89  Am.  Dec.  477;  Vincent  v.  Corbett, 
21  L.R.A.(N.S.)  332;  Hilligas  v.  94  Miss.  46,  47  So.  641,  21  L.R.A. 
Kuns,  86  Neb.  68,  124  N.  W.  925,  20  (N.S.)  85;  Cowley  v.  Smyth,  46  N. 
Ann.  Cas.  1124  and  note,  26  L.R.A.  J.  L.  380,  50  Am.  Rep.  432. 

<N.S.)  284.  1.  Vincent  v.  Ccfrbett,  94  Miss.  46, 

17.  Munroe  v.  Pritchett,  16  Ala.  785,  47  So.  641,  21  L.R.A.(N.S.)   85. 
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were  such  as  to  make  it  his  duty  to  know  whether  they  were  true 
or  false,®  and  that,  in  so  far  as  the  element  of  knowledge  is  con- 
cerned, false  representations  may  be  ground  for  rescinding  a  contract 
where  the  party  making  them  ought  to  have  known,'  or  it  was  his 
duty  to  know,*  or  he  had  the  means  of  knowing  the  truth.*  So, 
one  may  be  held  liable  for  a  false  representation,  where  the  facts 
are  peculiarly  within  his  own  knowledge/  or  where  it  lies  within 
his  special  province  to  know  them,^  or  where  the  other  party  has  a 
right  to  suppose  that  he  has  used  reasonable  diligence  to  inform  him- 
self of  the  truth.®  The  rule  applies  even  though  the  party  making 
the  statements  did  not  know  that  they  were  false,*  but  actually 
believed  them  to  be  true,^^  and  had  no  intention  to  deceive  or  defraud 
the  other  pafty.^*  He  ought  to  know,  it  is  declared,  not  because  he 
should  not  act  negligently,  but  because,  under  such  circumstances, 
he  should  not  speak  to  the  facts  at  all  for  the  purpose  of  inducing 
such  other  to  act  depending  on  the  truthfulness  of  what  is  spoken, 
unless  he  knows  that  his  representations  are  true,  or  expects  to  assume 
the  burden  of  warrantor  of  their  truthfulness.**  Under  such  circum- 
stances the  law  imputes  knowledge  of  the  truth  to  him,  and  there- 
fore, in  contemplation  of  law,  he  knows  that  his  statement  is  false, 
and  hence  it  is  fraudulent.*'  Another  reason  given  for  the  rule  is 
that  the  representation,  though  made  by  mistake  or  ignorance,  oper- 

2.  Bank  of  Havelock  v.  Western  5.  Davis  v.  Nuzum,  72  Wis.  439,  40 
Union  Tel.  Co.,  141  Fed.  522,  72  C.   N.  W.  497,  1  L.R.A.  774. 

C.  A.  580,  5  Ann.  Cas.  515,  4  Li.R.A.  6.  Note:  2  Am.  Dec.  78. 

(N.S.)    181;   Davis   v.   Central   Land  7.  Deny  v.  Peek,  14  App.  Cas.  337, 

Co.,  162  la.  269,  143  N.  W.  1073,  49  58  L.  J.  Ch.  864,  61  L.  T.  N.  S.  265, 

L.R.A.(N.S.)    1219;  Vincent  v.   Cor-  38  W.  R.  33,  12  Eng.  Rul.  Cas.  250. 

bett,  94  Miss.  46,  47  So.  641,  21  L.R.A.  Note:  85  A.  S.  R.  379. 

(N.S.)  85.  8.  Graves  v.  Lebanon  Nat.  Bank,  10 

Note:  7  L.R.A.(N.S.)  646,  647.  Bush  (Ky.)  23,  19  Am.  Rep.  50. 

3.  Small  V.  Kennedy,  137  Ind.  299,  9.  Standard  Mfg.  Co.  v.  Slot,  121 
33  N.  E.  674,  19  L.R.A.  337;  Vincent  Wis.  14,  98  N.  W.  923,  105  A.  S.  R. 
V.  Corbett,  94  Miss.  46,  47  So.  641,  1016. 

21  L.R.A.(N.S.)   85;  Hextcr  v.  Bast,  10.  Erie  City  Iron  Works  v.  Barb- 

125  Pa.  St.  52,  17  Atl.  252,  11  A.  S.  er,  106  Pa.  St.  125,  51  Am.  Rep.  508; 

R.  874 ;  Davis  v.  Nuzum,  72  Wis.  439,  Davis  v.  Nuzum,  72  Wis.  439,  40  N. 

40  N.  W.  497,  1  L.R.A.  774  and  note ;  W.  497,  1  L.R.A.  774  and  note ;  Derry 

Hart  V.  Moulton,  104  Wis.  349,  80  N.  v.  Peek,  14  App.  Cas.  337,  58  L.  J. 

W.  599,  76  A.  S.  R.  881;  Standard  Ch.  864,  01  L.  T.  N.  S.  265,  38  W.  R. 

Mfg.  Co.  v.  Slot,  121  Wis.  14,  98  N.  33,  12  Eng.  Rul.  Cas.  250. 

W.  923,  105  A.  S.  R.  1016;  Kathan  11.  Davis  v.  Nuzum,  72  Wis.  439, 

V.  Comstock,  140  Wis.  427, 122  N.  W.  40  N.  W.  497,  1  L.R.A.  774. 

1044,  28  L.R.A.(N.S.)  201.  12.  Kathan  v.  Comstock,  140  Wis. 

Note:  18  A.  S.  R.  559.  427,  122  N.  W.  1044,  28  LJl.A.(N.S.) 

4.  Prewitt  v.  Trimble,  92  Ky.  176,  201. 

17  S.  W.  356,  36  A.  S.  R.  586;  Erie       13.  Prewitt  v.  Trimble,  92  Ky.  176, 
City  Iron  Works  v.  Barber,  106  Pa.   17  S.  W.  356,  36  A.  S.  R.  586. 
St.  126,  51  Am.  Rep.  508.  Note:  2  Am.  Dec.  78. 
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ates  as  an  imposition  upon  the  other  party,  and  the  person  making 
it,  as  against  an  innocent  man  who  has  suffered  by  reason  thereof, 
will  not  be  allowed  to  say  he  made  it  honestly  believing  it  to  be  true.^* 
So  it  is  a  person's  duty  to  remember  his  own  acts,  and  he  is  bound 
to  do  so  at  his  peril.  Innocent  parties  cannot  be  permitted  to  suffer 
by  reason  of  his  forgetfulness,  and  if  he  forgets,  he  must  be  equally 
responsible  as  if  he  had  not  forgotten.**  Nor  will  forgetfulness  of 
the  existence  of  a  fact  after  former  knowledge  excuse  a  statement  of 
actual  knowledge.*'  There  is  authority,  however,  to  the  effect  that 
a  second  conveyance  of  land  cannot  be  made  the  basis  of  an  action 
of  deceit  where  the  grantor  has  forgotten  that  he  made  a  prior  one, 
and  did  not  intend  to  sell  the  land  twice.*' 

94.  Reckless  Statements. — ^Whether  a  person  misrepresenting  a 
fact  knows  it  to  be  false,  or  makes  the  assertion  without  any  precise 
knowledge  on  the  subject,  is  immaterial,  for  the  affirmation  of  what 
one  does  not  know  or  believe  to  be  true  is  equally,  in  morals  and 
law,  as  unjustifiable  as  the  affirmation  of  what  is  known  to  be  posi- 
tively false.*'  If  one  asserts  that  a  thing  is  true  within  his  personal 
knowledge,  or  makes  a  statement  as  of  his  own  knowledge,  or  makes 
such  an  absolute,  unqualified  and  positive  statement  as  implies  knowl- 
edge on  his  part,  when  in  fact  he  has  no  knowledge  whether  his 
assertion  is  true  or  false,  and  his  statement  proves  to  be  false,  he  is 
as  culpable  as  if  he  had  wilfully  asserted  that  to  be  tnie  which  he 
absolutely  knew  to  be  false,  and  is  equally  guilty  of  fraud.**    So  it 

14.  Erie  City  Iron  Works  v.  Barb-  Booth,  1  Bing.  N.  Cas.  370,  27  E.  C. 

cr,  106  Pa.  St.  125,  51  Am.  Rep.  508.  L.  421,  6  Eng.  Rul.  Cas.  746  and  note. 

16.  Alvarez  v.  Brannan,  7  Cal.  503,  Note:  35  L.R.A.  431. 

68  Am.  Dec.  274;  Bacon  v.  Bronson,  19.  Juzan  v.  Toulmin,  9  Ala.  662, 

7  Johns.  Ch.  (N.  Y.)  194, 11  Am.  Dec.  44  Am.  Dec.  448;  Munroe  v.  Pritchett, 

449.  16  Ala.  785,  50  Am.  Dec.  203 ;  Alvarez 

16.  Chatham  Furnace  Co.  v.  Moflf-  v.  Brannan,  7  Cal.  503,  68  Am.  Dec. 
att,  147  Mass.  403,  18  N.  E.  168,  9  274;  Colton  v.  Stanford,  82  Cal.  351, 
A.  S.  R.  727.  23  Pac.  16,  16  A.  S.  R.  137;  Lahay 

17.  Note :  20  Ann.  Caa.  1127.  v.  City  Nat.  Bank,  15  Colo.  339,  25 

18.  Smith  v.  Richards,  13  Pet.  267,  Pac.  704,  22  A.  S.  R.  407;  Frenzel 
10  U.  S.  (L.  ed.)  42;  Simon  v.  Good-  v.  Miller,  37  Ind.  1,  10  Am.  Rep.  62; 
year  Metalic  Rubber  Shoe  Co.,  105  Boddy  v.  Henry,  113  la.  462,  85  N.  W. 
Fed.  573,  44  C.  C.  A.  612,  52  L.R.A.  771,  53  L.R.A.  769;  Davis  v.  Central 
745 ;  Georgia  Home  Ins.  Co.  v.  Whar-  Land  Co.,  162  la.  269, 143  N.  W.  1073, 
ton,  113  Ala.  479,  22  So.  288,  59  A.  49  L.R.A.(N.S.)  1219;  Haigh  v.  White 
S.  R.  129 ;  Woodruff  v.  Garner,  27  Ind.  Way  Laundry  Co.,  164  la.  143,  145 
4,  89  Am.  Dec.  477;  Shackelford  v.  N.  W.  473,  50  L.R.A. (N.S.)  1091; 
Handley,  1  A.  K.  Marsh  (Ky.)  496,  Morrow  v.  Bonebrake,  84  Kan.  724, 
10  Am.  Dee.  753;  Rimer  v.  Dugan,  39  115  Pac.  585,  34  L.R.A.(N.S.)  1147; 
Miss.  477,  77  Am-  Dec.  687;  Rorer  Prewitt  v.  Trimble,  92  Ky.  176,  17 
Iron  Co.  V.  Trout,  83  Va.  397,  2  S.  S.  W.  356,  36  A.  S.  R.  586  and  note; 
E.  713,  5  A.  S.  R.  285 ;  Standard  Mfg.  Hammatt  v.  Emerson,  27  Me.  308,  46 
Co.  V.  Slot,  121  Wis.  14,  98  N.  W.  Am.  Dec.  598;  Atlas  Shoe  Co.  v. 
923,  105  A.   S.  R.  1016;   Flight   v.  Bechard,  102  Me,  197,  66  Atl.  390,  10 
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is  generally  held  that  false  statements  which  are  made  recklessly, 
without  knowing  or  caring  whether  they  are  true  or  false,  will  support 
an  action  of  deceit,*^  and  are  ground  for  rescinding  a  contract  induced 

L.R.A.(N.S.)   245;  Joice  v.  Taylor,  6  man,  4  Tex.  75,  51  Am.  Dec.  717  and 

Gill  &  J.  (Md.)  54,  25  Am.  Dec.  325;  note;  Henderson  v.  San  Antonio,  etc., 

Lobdell  V.  Baker,  1  Mete.  (Mass.)  193,  R.  Co.,  17  Tex.  560,  67  Am.  Dec.  675; 

35  Am.  Dec.  358 ;  Cole  v.  Cassidy,  138  Wilson  v.  Carpenter,  91  Va.  183,  21 

Mass.  437,  52  Am.  Rep.  284;  Knowl-  S.  E.  243,  50  A.  S.  R.  824;  Cabot  v. 

ton  V.  Keenan,  146  Mass.  86,  15  N.  E.  Christie,  42  Vt.  121,  1  Am.  Rep.  313 ; 

127,  4  A.  S.  R.  282;  Chatham  Furnace  Lawson  v.  Vernon,  38  Wash.  422,  80 

Co.  V.  Moffatt,  147  Mass.  403,  18  N.  Pac.  559,  107  A.  S.  R.  880;  Davis  v. 

E.  168,  9  A.  S.  R.  727;   Roberts  v.  Lee,  52  Wash.  330,  100  Pac.  752,  132 

French,  153  Mass.  GO,  26  N.  E.  416,  A.   S.  R.   973;   Smith   v.  Mariner,   5 

25  A.  S.  R.  611,  10  L.R.A.  656;  Ma-  Wis.  551,  68  Am.  Dec.  73;  Davis  v. 

bardy  v.  McHugh,  202  Mass.  148,  88  Nuzum,  72  Wis.  439,  40  N.  W.  497, 

N.  E.  894,  132  A.  S.  R.  484,  16  Ann.  1   L.R.A.   774  and  note;   Gunther  v. 

Cas.  500,  23  L.R.A.(N.S.)  487;  Bull-  Ulbrich,  82  Wis.  220,  52  N.  W.  88,  33 

itt  V.  Farrar,  42  Minn.  8,  43  N.  W.  A.  S.  R.  32;  Cameron  v.  Mount,  86 

566,   18   A.    S.   R.   485   and   note,   6  Wis.  477,  56  N.  W.  1094,  22  L.R.A. 

L.R.A.    149    and    note;    Reynolds    v.  512;   Kathan  v.   Comstock,  140  Wis. 

Franklin,  44  Minn.  30,  46  N.  W.  139,  427,  122  N.  W.  1044,  28  L.R.A.(N.S.) 

20  A.  S.  R.  540;  Hedin  v.  Minneapo-  201;    Menzies   v.    Menzies,   20    Rettie 

lis  Medical,  etc.,  Inst.,  62  Minn.  146,  (Sc.  Ct.  Sess.)  108,  24  Eng.  Rul.  Cas. 

64  N.  W.  158,  54  A.  S.  R.  628,  35  718. 

L.R.A.  417  and  note;  Vincent  v.  Cor-  Note.s:  2  Am.  Dec.  78;  6  Am.  Dec. 

bett,  94  Miss.  46,  47  So.  641,  21  L.R.A.  119;  10  A.  S.  R.  45;  18  A.  S.  R.  560; 

(N.S.)  85;  Webb  v.  Rockefeller,  195  36  A.   S.   R.   591;   1   L.R.A.   774;   4 

Mo.  57,  93  S.  W.  772,  6  L.R.A. (N.S.)  L.R.A.  159;  35  L.R.A.  428  et  seq.;  7 

872;  Knight  V.  Rawlings,  205  Mo.  412,  L.R.A. (N.S.)    646  et  seq.;  28  L.R.A. 

104  S.  W.  38,  12  Ann.  Cas.  325,  13  (N.S.)    202;    38    L.R.A.(N.S.)     305; 

L.R.A.(N.S.)    212;   Foulks  Accelerat-  Ann.   Cas.   1913C   64;   12   Eng.   Rul. 

ing  Air  Motor  Co.  v.  Thies,  26  Nev.  Cas.  295. 

158,  65  Pac.  373,  99  A.  S.  R.  684;  20.  Simon     v.     Goodyear     Metallic 

Snyder  v.  Findley,  1  N.  J.  L.  78,  1  Rubber   Shoe   Co.,  105  Fed.   573,  44 

Am.  Dec.  193;  Cowley  v.  Smyth,  46  N.  C.  C.  A.  612,  52  L.R.A.  745;  Hindman 

J.  L.  380,  50  Am.  Rep.  432 ;  Wake-  v.  Louisville  First  Nat.  Bank,  112  Fed. 

man  v.  Dalley,  51  N.  Y.  27,  10  Am.  931,  50  C.  C.  A.  623,  57  L.R.A.  108; 

Rep.  551;  Kountze  v.  Kennedy,  147  Western  Union   Tel.  Co.  v.  Schriver, 

N.  Y.  124,  41  N.  E.  414,  49  A.  S.  R.  141  Fed.  538,  72  C.  C.  A.  596,  4  L.R.A. 

651,  29  L.R.A.  360;  Downey  v.  Finu-  (N.S.)    678;  Munroe  v.  Pritchett,  16 

cane,  205  N.  Y.  251,  98  N.  E.  391,  40  Ala.  785,  50  Am.  Dec.  203;  Einstein 

L.R.A.(N.S.)    307;   Howe  v.   Martin,  v.  Marshall,  58  Ala.  153,  29  Am.  Rep. 

23  Okla.  561,  102  Pac.  128,  138  A.  729;  Sallies  v.  Johnson,  85  Conn.  77, 

S.  R.  840;  Garvin  v.  HarreU,  27  Okla.  81   AU.  974,  Ann.   Cas.  1913A  386; 

373,  113  Pac.  186,  Ann.  Cas.  1912B  Boddy  v.  Henry,  113  la.  462,  85  N.  W 

744,  35  L.R.A.(N.S.)   862;   Tyson   v.  771,  53  L.R.A.  769;  Davis  v.  Central 

Passmore,  2  Pa.  St.  122,  44  Am.  Dec.  Land  Co.,  162  la.  269, 143  N.  W.  1073, 

181;  Babcock  v.  Case,  61  Pa.  St.  427,  49  L.R.A. (N.S.)  1219  and  note;  Boul- 

100   Am.   Dec.  654;   Bower  v.  Fenn,  den  v.  Stilwell,  100  Md.  543,  60  Atl 

90   Pa.   St.   359,   35   Am.   Rep.   662;  609,    1    L.R.A.(N.S.)    258;    Nash    v. 

Erie  City  Iron  Works  v.  Barber,  106  Minnesota  Title  Insurance  &  Trust  Co 

Pa.  St.  125,  51  Am.  Rep.  508 ;  Hexter  163  Mass.  574,  40  N.  E.  1039,  47  A. 

V.  Bast,  125  Pa.  St.  52,  17  Atl.  252,  S.  R.  489,  28  L.R.A.  753;  Vincent  v 

11  A.  S.  R.  874;  Mitchell  v.  Zimmer-  Corbett,  94  Miss.  46,  47  So.  641    21 
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thereby.*  Some  courts  say  that  the  jury  must  be  satisfied  that  the 
defendant  made  the  statements  with  such  conscious  ignorance  of  their 
truth  as  to  be  equivalent  to  falsehood.'  And  the  gravamen  of  an 
action  for  deceit  founded  on  such  representatiojos  is  that  defendant 
has,  with  a  recklessness  equivalent  to  fraud,  made  a  positive  statement 
of  a  material  fact,  when  he  had  no  knowledge  on  the  subject.''  But  it 
is  immaterial  whether  the  representations  were  made  with  specific 
fraudulent  intent  or  not  or  whether  the  person  making  them  did  or 
did  not  know  that  they  were  false.*  The  dishonesty  in  such  case  con- 
sists, not  in  the  fact  that  the  person  making  a  representation  is 
negligent,  but  in  the  fact  that  he  does  not  care  about  the  truth  of  his 
statement,  and  is  recklessly  indifferent  in  regard  to  it.'^ 

95.  Reasons  of  Rule. — ^A  reason  given  for  this  rule  is  that  th^ 
making  of  a  representation  to  infiuence  the  conduct  of  the  person  to 
whom  it  is  made  carries  with  it  an  assurance,  necessarily  implied 
from  the  situation,  of  the  belief  of  the  party  making  it  in  the  truth 
of  the  affirmation.*  So,  too,  if  information  is  sought  from  him  in 
regard  to  a  matter  as  to  which  he  is  ignorant  and  has  no  informa- 
tion, it  is  his  duty  to  disclose  and  affirm  such  ignorance.^  A  state- 
ment made  as  of  one's  own  knowledge,  or  so  positively  as  to  imply 
knowledge  on  his  part,  not  only  includes  a  representation  that  the  fact 

Li.R.A.(N.S.)    85;    Shackett  v.   Biek-  wold  v.  Gebbie,  126  Pa.  St.  353,  17 

ford,  74  N.  H.  57,  65  Atl.  252,  124  Atl.  673,  12  A.  S.  R.  878. 

A.   S.  R.  933,  7  L.RA.(N.S.)    646;  3.  Griswold  v.  Gebbie,  126  Pa.  St. 

Cunningham  v.   C.   R.   Pease   House  353, 17  Atl.  673, 12  A.  S.  R.  878. 

Fumishing  Co.,  74  N.  H.  435,  69  Atl.  4.  Vincent  v.  Corbett,  94  Miss.  46, 

120, 124  A.  S.  R.  979,  20  L.R.A.(N.S.)  47  So.  641,  21  L.R.A.{N.S.)  85;  Gris- 

236;  Kountze  v.  Kennedy,  147  N.  Y.  wold  v.  Gebbie,  126  Pa.  St.  353,  17 

124,  41  N.  E.  414,  49  A.  S.  R.  651,  Atl.  673,  12  A.  S.  R.  878;  Cameron 

29  L.RA.  360;  Robertson  v.  Halton,  v.  Mount,  86  Wis.  477,  56  N.  W.  1094, 

156  N,  C.  215,  72  S.  E.  316,  37  L.R.A.  22  L.R.A.  512;  Standard  Mfg.  Co.  v. 

(N.S.)    298;    Cameron  v.   Mount,  86  Slot,  121  Wis.  14,  98  N.  W.  923,  105 

Wis.  477,  56  N.  W.  1094,  22  L.R.A.  A.  S.  R.  1016. 

512 ;  Derry  v.  Peek,  14  App.  Cas.  337,  5.  Spead   v.   Tomlinson,  73   N.  H. 

58  L.  J.  Ch.  864,  61  L.  T.  N.  S.  265,  46,  59  Atl.  376,  68  L.R.A.  432;  Shack- 

38  W.  R.  33,  12  Eng.  Rul.  Cas.  250  ett  v.  Bickford,  74  N.  H.  57,  65  Atl. 

and  note.  252, 124  A.  S.  R.  933,  7  L.R.A.(N.S.) 

Notes:   18   A.   S.   R.   560,   561;   4  646;   Cowley  v.  Smyth,  46  N.  J.  L. 

L.R.A.  159;  35  LJl.A.  431,  432;  Ann.  380,  50  Am.  Rep.  432;  Hexter  v.  Bast, 

Cas.  1913C  64.  125  Pa.  St.  52,  17  Atl.  252,  11  A.  S. 

1.  Fechheimer   v.    Baum,    37    Fed.  R.  874. 

167,  2  L.R.A.  153;  Barrie  v.  Miller,  6.  Alvarez  v.  Brannan,  7  Cal.  503, 

104  Ga.  312,  30  S.  E.  840,  69  A.  S.  68  Am.  Dec.  274;  Kountze  v.  Ken- 
R.  171;  Central  of  Georgia  R.  Co.  v.  nedy,  147  N.  Y.  124,  41  N.  E.  414,  49 
Goodwin,  120  Ga.  83,  47  S.  E.  641,  A.  S.  R.  651,  29  L.R.A.  360;  Howe  v. 
1  Ann.  Cas.  806;  Standard  Mfg.  Co.  Martin,  23  OUa.  561,  102  Pac.  128, 
V.  Slot,  121  Wis.  14,  98  N.  W.  923,  138  A,  S.  R.  840. 

105  A.  S.  R,  1016.  7.  Davis  v.  Central  Land  Co.,  162 

2.  Vincent  v.  Corbett,  94  Miss.  46,  la.  269,  143  N.  W.  1073,  49  L.R.A. 
47  So.  641,  21  L.R.A.(N.S.)  85;  Gris-  (N.S.)  1219. 
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is  as  stated;  but  also  the  further  representation  that  the  maker  knows  it 
to  be  so,®  and  necessarily  implies  a  belief  on  his  part  that  it  is  true.* 
Moreover,  a  representation  recklessly  made,  without  knowledge  of  itfl 
truth,  cannot  be  a  statement  honestly  believed,  but,  on  the  contrary,  is 
regarded  as  a  false  statement  knowingly  made.^^  If  the  maker  of  a 
statement  does  not  know  it  to  be  true,  he  must  ordinarily  be  deemed  to 
know  that  he  does  not;  **  and  if  he  knowingly  states  what  is  untrue, 
then  in  putting  his  statement  in  such  form  as  to  amount  to  an  asser- 
tion that  he  has  knowledge  of  its  truth,  he  is  guilty  of  an  intentional 
falsehood.**  It  has  been  said  in  this  connection  that  if  the  law 
allowed  the  action  of  deceit  to  punish  the  untruth,  and  not  as  a 
compensation  to  the  party  injured  by  its  consequences,  then  it  would 
be  proper  to  make  the  action  depend  upon  the  scienter;  but  the 
action  is  for  the  injury  sustained  by  reason  of  the  reckless,  false 
assertion  which  was  calculated  to  deceive  and  did  deeeive  the  other 
party.*' 

96.  Applicability  of  Rule  to  Opinions. — ^The  rule  that  one  who 
makes  a  statement  as  of  his  own  knowledge,  or  makes  such  a  positive 
and  unqualified  statement  as  implies  knowledge  on  his  part,  when 
in  fact  he  has  no  knowledge  on  the  subject,  is  guilty  of  fraud  if 
his  statement  proves  to  be  false,**  is  generally  held  to  apply  only 
where  the  assertion  is  in  respect  ito  a  matter  which  is  definitely  ascer- 
tainable, as  distinguished  from  a  matter  of  opinion,  estimate,  or 
judgment.**    One  may  be  guilty  of  actionable  fraud  where  he  states 

8.  Spead  v.  Tomlinson,  73  N.  H.  Notes:  4  L.R.A.  159;  Ann.  Cas. 
46,  59  Atl.  376,  68  L.R.A.  432.  1913C  64. 

9.  Hindman  v.  Louisville  First  Nat.  11.  Chatham  Furnace  Co.  v.  Mof- 
Bank,  112  Fed.  931,  50  C.  C.  A.  623,  fatt,  147  Mass.  403,  18  N.  E.  168,  9 
57  L.R.A.  108;  Boddy  v.  Henry,  113  A.  S.  R.  727;  Vincent  v.  Corbett,  94 
la.  462,  85  N.  W.  771,  53  L.R.A.  769;  Miss.  46,  47  So.  641,  21  L.R.A.(N.S.) 
Kountze  v.  Kennedy,  147  N.  Y.  124,  85. 

41  N.  E.  414,  49  A.  S.  R.  651,  29       12.  Hindman  v.  Louisville  First  Nat. 

L.R.A.  360.  Bank,  112  Fed.  931,  50  C.  C.  A.  623, 

10.  Hindman  v.  Louisville  First  Nat.  57  L.R.A.  108 ;  Davis  v.  Central  Land 
Bank,  112  Fed.  931,  50  C.  C.  A.  623,  Co.,  162  la.  269,  143  N.  W.  1073,  49 
57  L.R.A.  108;  Alvarez  v.  Brannan,  L.R.A.(N.S.)  1219;  Hammatt  v.  Em- 
7  Cal.  503,  68  Am.  Dec.  274;  Davis  erson,  27  Me.  308,  46  Am.  Dec.  598; 
v.  Central  Land  Co.,  162  la.  269,  143  BuDitt  v.  Farrar,  42  Minn.  8,  43  N. 
N.  W.  1073,  49  L.RA.(N.S.)  1219;  W.  566,  18  A.  S.  R.  485,  6  L.R.A. 
Nash  v.  Minnesota  Title  Insurance  &  149 ;  Spead  v.  Tondinson,  73  N.  H.  46, 
Trust  Co.,  163  Mass.  574,  40  N.  E.  59  Atl.  376,  68  L.R.A.  432;  Cowley 
1039,  47  A.  S.  R.  489,  28  L.R.A.  753;  v.  Smyth,  46  N.  J.  L.  380,  50  Am.  Rep. 
Shackett  v.  Bickford,  74  N.  H.  57,  65  432. 

Atl.  252,  124  A.  S.  R.  933,  7  L.R.A.       13.  Munroe    v.    Pritchett,    16    Ala. 
(N.S.)  646;  Howe  v.  Martin,  23  Okla.  785,  50  Am.  Dec.  203. 
561,  102  Pac.  128,  138  A.  S.  R.  840;       14.  See  supra,  par.  94. 
Derry  v.  Peek,  14  App.  Cas.  337,  58       15.  Davis  v.  Central  Land  Co.,  162 
L.  J.  Ch.  864,  61  L.  T.  N,  S.  265,  38   la.  269,  143  N.  W.  1073,  49  L.R.A. 
W.  R,  33,  12  Eng.  Rul.  Cas.  250.         (N.S.)  1219;  Atlas  Shoe  Co.  v.  Bech- 
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as  a  matter  of  knowledge  that  which  is  in  fact  opinion,^*  or  where 
he  asserts  a  thing  which  is  material  to  the  contract  as  an  existing 
fact,  though  it  might  otherwise  have  been  merely  an  opinion,^'  or 
where,  in  a  matter  of  opinion,  judgment,  or  estimate  he  dishonestly 
and  with  the  intent  to  deceive  states  that  as  of  his  own  knowledge 
which  is  not  true.^^  But  the  nature  of  the  subject  matter/^  or  the 
situation  of  the  parties,^^  may  be  such  that  the  statement  of  knowl- 
edge can  be  understood  only  as  an  expression  of  strong  belief  or 
opinion,  in  which  case  there  is  no  fraud,  though  the  party  making 
the  representation  asserts  the  fact  to  be  true  of  his  own  knowledge, 
if  he  honestly  believes  it  to  be  true;  the  question  being  wholly  one 
of  good  faith.^  But  the  rule  is  otherwise  where  the  representation 
relates  to  a  matter  susceptible  of  knowledge,  as  for  example  the  quan- 
tity of  land  in  a  tract  to  be  sold,'  or  its  precise  location.'  There  is 
a  conflict  of  authority  in  this  connection  as  regards  representations 
with  respect  to  the  credit  and  solvency  of  a  third  person,  or  the 
condition  or  credit  of  a  financial  institution.* 

97.  Concealment  or  Nondisclosure  of  Facts. — ^A  concealment  is 
fraudulent  when  made  with  knowledge  of  the  facts,*  and  with  intent 
to  deceive.*  And  to  make  a  concealment  actionable  in  any  case  it 
must  amount  to  fraud.  ^     Proof  of  scienter  is  essential  in  an  action 

« 

ard,   102   Me.   197,   66   Atl.   390,   10  18.  Enowlton-v.  Keenan,  146  Mass. 

L.R.A.(N.S.)    245;    Cole   v.    Cassidy,  86,  15  N.  E.  127,  4  A.  S.  B.  282. 

laS   Mass.   437,  52   Am.   Rep.    284;  19.  Cowley  v.  Smyth,  46  N.  J.  L. 

Knowlton  v.  Keenan,  146  Mass.  86,  380,   50    Am.    Rep.   432;    Wynne    v. 

15  N.  E.  127,  4  A.  S.  B.  282;  Chat-  Allen,  7  Baxt.   (Tenn.)   312,  32  Am. 

bam  Furnace  Co.  v.  Moffatt,  147  Mass.  Rep.  562 ;  Cabot  v.  Christie,  42  Vt. 

403,  18  N.  E.  168,  9  A.  S.  R.  727;  121,  1  Am.  Bep.  313. 

BoUitt  V.  Farrar,  42  Minn.  8,  43  N.  Note:  35  L,R.A.(N.S.)  177. 

W.  566, 18  A.  S.  R.  485,  6  L.R.A.  149 ;  20.  Cabot  v.   Christie,  42  Vt.  121, 

Vincent  v.   Corbett,  94  Miss.  46,  47  1  Am.  Rep.  313. 

So.  641,  21  L.R.A.(N.S.)  85;  Foulks  1.  Cowley  v.   Smyth,  46  N.  J.   L. 

Accelerating  Air  Motor  Co.  v.  Thies,  380,  50  Am.  Rep.  432. 

26  Nev.  158,  65  Pac.  373,  99  A.  S.  R.  2.  Cabot  v.  Christie,  42  Vt.  121,  1 

684;  Cowley  v.  Smyth,  46  N.  J.  L.  380,  Am.  Rep.  313;  Lawson  v.  Vernon,  38 

60   Am.  Rep.  432 ;  Kountze  v.  Ken-  Wash.  422,  80  Pac.  559,  107  A.  S.  R. 

nedy,  147  N.  Y.  124,  41  N.  E.  414,  49  880. 

A.  S.  R.  661,  29  L.R.A.  360;  Lawson  S.  Lawson  v.  Vernon,  38  Wash.  422, 

V.  Vernon,  38  Wash.  422,  80  Pac.  559,  80  Pac.  559,  107  A.  S.  B.  880. 

107  A.  S.  R.  880.  4.  See  infra,  par.  105,  106. 

Notes:  6  Am.  Dec.  119;  10  A.  S.  R.  5.  Wintz  v.  Morrison,  17  Tex.  372, 

46;  18  A.  S.  R.  560;  7  L.R.A.(N.S.)  67  Am.  Dec.  658;  Opie  v.  Pacific  Inv. 

646;    35   LJl.A.(N.S.)    177    et   seq.;  Co.,  26  Wash.  505,  67  Pac.  231,  56 

Ann.  Cas.  1913C  64.  L.R.A.  778. 

16.  Notes:  35  L.R.A.  430,  431;  12  6.  Parham    v.    Randolph,    4    How. 
Eng.  Rul.  Cas.  297.  (Miss.)  435,  35  Am.  Dec.  403;  Opie 

17.  Edward   Barron    Estate   Co.   v.  v.  Pacific  Inv.  Co.,  26  Wash.  505,  67 
Woodruff  Co.,  163  Cal.  561,  126  Pac.  Pac.  231,  56  L.R.A.  778. 

351,  42  L.R.A.(N.S.)    125.  Note:  28  L.R.A.(N.S.)  207,  208. 

Note:  35  L.B.A.  439,  440.  7.  Hadley   v.   Clinton   County   Im- 
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of  deceit  based  on  a  suppressio  veri,  the  same  as  in  cases  of  positive 
misrepresentations.^  But  as  in  the  case  of  false  representations,  the 
intent  to  deceive  may  be  imputed,^  and  in  some  cases  will  be  con- 
clusively imputed,  on  the  principle  that  a  party  must  be  presumed 
to  intend  the  necessary  consequences  of  his  own  voluntary  acts  or 
conduct, ^^  in  which  case  it  is  sufficient  if  he  voluntarily  conceals  a 
known  condition  which  he  has  reason  to  know  will  result  in  injury 
to  the  other  party.**  It  has  also  been  held  that  it  is  sufficient  to 
sustain  the  action,  if  the  fact  having  been  improperly  concealed, 
there  was  a  falsehood  to  the  defendants'  knowledge  which  produced 
a  damage  to  the  plaintiff,  and  where  this  is  shown,  a  fraudulent 
intention  in  concealing  the  fact  which  ought  to  have  been  disclosed 
need  not  appear.  Knowledge  is  the  most  important  in  deciding 
whether  or  not  there  is  fraud  in  cases  of  concealment.**  The  party 
sought  to  be  charged  must  have  known  of  the  facts  concealed,  and 
this  is  equally  true  in  actions  of  deceit  and  actions  founded  on  a 
rescission  at  law,*'  and  even  where  relief  is  sought  by  way  of  rescis- 
sion  in  a  court  of  equity,**  in  which  respect  it  differs  from  a  positive 
false  representation.**^  There  is  authority,  however,  to  the  effect  that 
the  concealment  need  not  have  been  wilful  or  intentional  in  order 
to  vitiate  a  contract.**  And  it  has  also  been  held  that  a  seller  of 
provisions  is  bound  to  know  that  they  are  sound  and  wholesome  at 

porting  Co.,  13  Ohio  St.  502,  82  Am.  Co.,  13  Ohio  St.  502,  82  Am.  Dec.  454. 
Dec.  454.  11.  Weikel  v.  Sterns,  142  Ky.  513, 

8.  Weikel  v.  Stems,  142  Ky.  513,  134  S.  W.  908,  34  L.R.A.(N.S.)  1035. 
134  S.  W.  908,  34  L.R.A.(N.S.)  1035;  12.  Hadley  v.  Clinton  County  Im- 
Hammatt  v.  Emerson,  27  Me.  308,  46  porting  Co.,  13  Ohio  St.  502,  82  Am. 
Am.  Dec.  598;  Tryon  v.  Whitmarsh,  Dec.  454. 

1  Mete.  (Mass.)  1,  35  Am.  Dec.  339;  13.  Wood  v.  Williams,  142  HI.  269, 

French  v.  Vining,  102  Mass.  132,  3  31  N.  E.  681,  34  A.  S.  R.  79;  Cross 

Am.  Rep.  440;  Page  v,  Parker,  43  N.  v.   Peters,   1   Greenl.    (Me.)    376,   10 

H,  363,  80  Am.  Dec.  172;  Kountze  v.  Am.   Dec   78;    Johnston   v.    Cope,  3 

Kennedy,  147  N.  Y.  124,  41  N.  E.  414,  Har.  &  J.  (Md.)  89,  5  Am.  Dec.  423; 

49  A.  S.  R.  651,  29  L.R.A.  360 ;  Brown  Hoe  v.  Sanborn,  21  N.  Y.  522,  78  Am. 

V.  Gray,  51  N.  C.  103,  72  Am.  Dec.  Dec.  103;  Brown  v.  Gray,  51  N.  G. 

563;   Hadley  v.  Clinton  County  Im-  103,  72  Am.  Dee.  663;  Robinson  v. 

porting  Co.,  13  Ohio  St.  502,  82  Am.  Justice,  2  Pen.  &  W.    (Pa.)    19,  21 

Dec.  454 ;  Munro  v.  Gairdner,  3  Brev.  Am.  Dec.  407  and  note ;  Wood  v.  Boyn- 

(S.  C.)  31,  5  Am.  Dec.  531.  ton,  64  Wis.  265,  25  N.  W.  42,  54 

Notes:  15  Am.  Dec.  108;  18  A.  S.  Am.  Rep.  610. 

R.  556.  Notes :    15   Am.   Dec.   107,   108 ;    6 

9.  Hadley   v.    Clinton    County   Im-  L.R.A.  150;  28  L.R.A.(N.S.)  208. 
porting  Co.,  13  Ohio  St.  502,  82  Am.  14.  Waters    v.    Mattingly,    1    Bibb 
Dec.  454.  (Ky.)  244,  4  Am.  Dec.  631. 

10.  Weikel  v.  Stems,  142  Ky.  513,       16.  See  infra,  par.  100. 

134  S.  W.  908,  34  L.R.A.(N.S.)  1035;  16.  Mooney  v.  Davis,  75  Mich.  188, 
Hadley  v.  Clinton  County  Importing  42  N.  W.  802,  13  A.  S.  R.  425. 
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his  peril.*'  It  has  been  held  that  the  fact  that  one  does  not  actu- 
ally know  of  a  condition  which  he  fails  to  disclose,  is  immaterial 
where  he  has  knowledge  of  facts  sufficient  to  apprise  a  man  of 
ordinary  prudence  of  the  truth.*®  But  it  is  also  held  that  actual 
knowledge  is  necessary,  and  that  mere  constructive  notice  is  not 
sufficient.*^ 

98.  Rescission  of  Contract. — ^False  representations  made  with 
knowledge  of  their  falsity,  or  with  intent  to  deceive,  or  with  what 
is  regarded  in  law  as  equivalent  to  knowledge,*®  are,  of  course,  such 
fraud  as  will  authorize  a  rescission  of  a  contract.  But  many  courts 
lay  down  the  rule  that  the  misrepresentation  of  a  material  fact  may 
be  ground  for  rescinding  or  avoiding  a  contract  though  there  is  no 
actual  fraud,*  and  though  it  is  innocently  made.*  Such  a  repre- 
sentation is  considered  to  be  constructively  fraudulent  because  of  its 
effect  of  imposing  on  and  deceiving  the  person  to  whom  it  is  made.* 
This  rule  has  often  been  applied  in  actions  at  law  to  recover  back 
property  sold,*  or  the  price  paid  for  property  purchased.*  It  is  also 
applied  where  it  is  sought  to  rescind  by  a  suit  in  equity  brought 
for  that  purpose,'  and  in  some  states,  where  fraud  is  interposed  as 

17.  Van  Bracklin  v.  Fonda,  12  L.R.A.  360;  Henderson  v.  San  An- 
Johns.  (N.  Y.)  468,  7  Am,  Dec.  339.  tonic,  etc.,  R.   Co.,  17   Tex.  560,  67 

18.  Weikel  v.  Sterns,  142  Ky.  513,  Am.  Dec.  675  and  note;  Buchanan  v. 
134  S.  W.  908,  34  L.R.A.(N.S.)  1035.  Burnett,  102  Tex.  492,  119  S.  W.  1141, 

19.  Note:  28  L.R.A.(N.S.)  208.  132  A.  S.  R.  900;  Flight  v.  Booth,  1 

20.  See  supra,  par.  82  et  seq.  Bing.  N.  Cas.  370,  6  Eng.  Rul.  Cas. 

1.  Flight  V.  Booth,  1  Bing.  N.  Cas.  740  and  note  27  E.  L.  C.  421;  Menzies 
730,  27  E.  C.  L.  421,  6  Eng.  Rul.  Cas.  v.  Menzies,  20  Rettie  (Sc.  Ct.  Sess.) 
746  and  note;  Derry  v.  Peek,  14  App*  108,  24  Eng.  Rul.  Cas.  718;  McKinnon 
Cas.  337,  58  L.  J.  Ch.  864,  61  L.  T.  N.  v.  Vollmar,  75  Wis.  82,  43  N.  W.  800, 
S.  265,  38  W.  R.  33, 12  Eng.  Rul.  Cas.  17  A.  S.  R.  178,  6  L.R.A.  121. 

250.  Notes:  77  Am.  Dec.  689;  90  Am. 

Note:  49  L.R.A.(N.S.)  1222.  Dec.  427;  18  A.  S.  R.  363;  7  L.R.A. 

2.  Fechheimer  V.  Baum,  37  Fed.  167,  (N.S.)  649;  38  L.R.A.(N.S.)  303  et 
2  KRA.  153;  Hindman  v.  LouisvUle  seq.,  305,  306;  6  Eng.  Rul.  Cas.  746. 
First  Nat.  Bank,  112  Fed.  931,  50  C  3.  Munroe  v.  Pritchett,  16  Ala.  785, 
C.  A.  623,  57  L.R.A.  108;  Munroe  v.  50  Am.  Dec.  203;  Henderson  v.  San 
Pritchett,  16  Ala.  785,  50  Am.  Dec.  Antonio,  etc.,  R.  Co.,  17  Tex.  560,  67 
203;  Georgia  Home  Ins.  Co.  v.  Wart-  Am.  Dec.  675. 

en,  113  Ala.  479,  22  So.  288,  59  A.  S.  4.  Mooney  v.  Davis,  75  Mich.  188, 
R.  129 ;  Alvarez  v.  Brannan,  7  Cal.  42  N.  W.  802,  13  A.  S.  R.  425. 
503,  68  Am.  Dec.  274;  Barrie  v.  Mil-  5.  Alvarez  v.  Brannan,  7  Cal.  503, 
ler,  104  Qa.  312,  30  S.  E.  840,  69  A.  S.  68  Am.  Dec.  274;  McKinnon  v.  Voll- 
R.  171 ;  Boddy  v.  Henry,  113  la.  462,  mar,  75  Wis.  82,  43  N.  W.  800,  17 
85  N.  W.  771,  53  L.R.A.  769;  Haigh  A.  S.  R.  178,  6  L.R.A.  121;  Barndt 
V.  White  Way  Laundry  Co.,  164  lau  v.  Frederick,  78  Wis.  1,  47  N.  W.  6, 11 
143,  145  N.  W.  473,  50  L.R.A.(N.S.)  L.R.A.  199;  Flight  v.  Booth,  1  Bing. 
1091  and  note;  Mooney  v.  Davis,  75  N.  Cas.  370,  27  E.  C.  L.  421,  6  Eng. 
Mich.  188,  42  N.  W.  802,  13  A.  S.  R.  Rul.  Cas.  746  and  note.  See  generally, 
425;  Kountze  v.  Kennedy,  147  N.  Y.  Vendor  and  Purchaser. 
124,  41  N.  E.  414,  49  A.  S.  R.  651,  29       6.  See  infra,  par.  114. 
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a  defense  in  an  action  on  a  contract.'  Some  courts  hold  that  knowl- 
edge must  be  shown  in  order  to  rescind  the  contract  at  law,  as,  for 
example,  where  it  is  sought  to  recover  back  property  sold  on  the 
ground  of  fraud,®  or  where  fraud  is  interposed  as  a  defense  in  an 
action  on  the  contract.'  It  has  also  been  held  that  the  rule  that 
false  representations  are  ground  for  rescission  though  innocently 
made  must  give  way  to  the  rule  of  caveat  emptor  in  cases  where 
that  rule  would  otherwise  apply.*^ 

99.  Fraud  as  Defense. — Some  courts  hold  that  to  sustain  a  defense 
of  fraudulent  representation,  it  is  insuiBcient  to  show  that  the  rep- 
resentations made  were  simply  false,  but  that  a  fraudulent  intent 
in  the  party  making  them  must  also  be  shown,^^  Where  this  rule 
obtains,  in  order  to  constitute  a  good  defense  in  an  action  on  the 
contract,  it  must  appear  that  the  misrepresentation  was  made  with 
knowledge  of  its  falsity,**  or  what  the  law  regards  as  equivalent 
to  knowledge,**  and  that  it  was  made  with  intent  to  deceive.**  Other 
courts  hold  that  when  fraud  is  relied  on  as  a  defense  to  a  contract 
fraudulent  intent  need  not  be  shown,**  and  that  a  misrepresentation 
is  equally  available  for  this  purpose  though  innocently  made  through 
mistake,**  and  without  knowledge  of  its  falsity,*'  and  though  it 
was  honestly  believed  by  the  party  making  it  to  be  true.*®  As  applied 
to  sales,  some  courts  hold  that  this  principle  rests,  not  on  the  doc- 
trine of  fraud,  but  on  the  ground  that  the  purchaser  failed  to  get 

7.  See  infra,  par.  99.  13.  See  supra,  par.  92. 

8.  Cross  v.  Peters,  1  Qreenl.  (Me.)  14.  Miller  v.  Howell,  1  Seam.  (HI.) 
376,  10  Am.  Dec.  78.  499,  32  Am.  Dec.  36  and  notej  Haigh 

9.  See  infra,  par.  99.  v.  White  Way  Laundry  Co.,  164  la. 

10.  Note:  Ann.  Cas.  1913C  63.  143,  145  N.  W.  473,  50  L.R.A.(N.S.) 

11.  Miller  v.  Howell,  1  Scam.  (HI.)  1091;  Fivey  v.  Pennsylvania  R.  Co., 
499,  32  Am.  Dee.  36  and  note;  Mit-  67  N.  J.  L.  627,  52  Atl.  472,  91  A.  S. 
chell  V.  Deeds,  49  111.  416,  95  Am.  Dec.  R.  445. 

621;  Shaw  v.  Jacobs,  89  la.  713,  55  15.  Foulks  Accelerating  Air  Motor 

N.  W.  333,  56  N.  W.  684,  48  A.  S.  R.  Co.  v.  Thies,  26  Nev.  158,  65  Pac.  373, 

411,  21  L.R.A.  440;  Haigh  v.  White  99  A.  S.  R.  684;  Standard  Mfg.  Co. 

Way  Laundry  Co.,  164  la.  143,  145  v.  Slot,  121  Wis.  14,  98  N.  W.  923, 

N.   W.   473,   50    L.R.A.(N.S.)    1091;  105  A.  S.  R.  1016;  J.  H.  Clark  Co. 

Griswold  v.  Sabin,  51  N.  H.  167,  12  v.  Rice,  127  Wis.  451,  106  N.  W.  231, 

Am.  Rep.  76.  7  Ann.  Cas.  505. 

12.  Central  of  Georgia  R.  Co.  v.  16.  Barrie  v.  Miller.  104  Ga.  312,  30 
Goodwin,  120  Ga.  83,  47  S.  E.  641,  1  S.  E.  840,  69  A.  S.  R.  171;  Hender- 
Ann.  Cas.  806;  Mitchell  v.  Deeds,  49  son  v.  San  Antonio,  etc.,  R.  Co.,  17 
111.  416,  95  Am.  Dee.  621  and  note;  Tex.  560,  67  Am.  Dec.  675  and  note. 
Shaw  V.  Jacobs,  89  la.  713,  55  N.  W.  17.  Barrie  v.  Miller,  104  Ga.  312,  30 
.333,  56  N.  W.  684,  48  A.  S.  R.  411,  S.  E.  840,  69  A.  S.  R.  171;  Frenzel 
21  L.R.A.  440;  Bryant  v.  Crosby,  36  v.  Miller,  37  Ind.  1,  10  Am.  Rep.  62; 
Me.  562,  58  Am.  Dec.  767;  Cunning-  Folks  Accelerating  Air  Motor  Co.  v. 
ham  V.  Smith,  10  Grat.  (Va.)  255,  60  Thies,  26  Nev.  158,  65  Pac.  373,  99 
Am.  Dec.  333.  A.  S.  R.  684. 

Note:  Ann.  Cas.  1913C  64.  18.  Montgomery  Southern  R.  Co.  v. 
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what  he  bargained  for,  and  failed  because  of  the  erroneous  statement 
of  facts  made  by  the  vendor,  which  he  trusted,  and  had  a  right  to 
trust  It  applies  only  where  the  representation  relates  to  a  matter 
of  fact,  and  not  where  it  consists  in  opipion.^* 

100.  Rule  in  Equity. — ^False  representations  which  are  made  with 
knowledge  of  their  falsity,  and  with  a  fraudulent  intent,  are,  of 
course,  ground  for  relief  in  equity  as  well  as  at  law.*^  As  a  general 
rule,  however,  courts  of  equity  will  grant  relief  in  such  cases,  by 
way  of  rescission  pr  otherwise,  even  though  no  fraudulent  intent 
on  the  part  of  the  person  making  the  representation  is  shown,  and 
though  he  made  them  innocently,  as  a  result  of  misapprehension  or 
mistake.^  All  that  need  be  shown  under  such  circumstances  is  that 
the  representations  were  false  and  actually  misled  the  person  to  whom 
they  were  made.*  The  reason  generally  given  for  the  rule  is  that 
courts  of  equity  may  grant  relief  on  the  ground  of  constructive  fraud 
such  as  would  not  authorize  relief  by  way  of  an  action  of  deceit  at 

Matthews,  77  Ala.  357,  54  Am.  Rep.  dolph,  4  How.  (Miss.)  435,  35  Am. 
60 ;  Foulks  Accelerating  Air  Motor  Co.  Dec.  403;  Rimer  v.  Dugan,  39  Miss. 
V.  Thies,  26  Nev.  158,  65  Pac.  373,  99  477,  77  Am.  Dec.  687  and  note ; 
A.  S.  R.  684.  Champlin   v.   Laytin,   18   Wend.    (N. 

19.  Montgomery  Southern  R.  Co.  r.  Y.)  407,  31  Am.  Dec.  382;  Boyd  v. 
Matthews,  77  Ala.  357,  54  Am.  Rep.  De  La  Montagnie,  73  N.  Y.  498,  29 
60.  See  snpra,  par.  14  et  seq.  And  Am.  Rep.  197;  Kountze  v.  Kennedy, 
see  generally.  Sales.  147  N.  Y.  124,  41  N.  E.  414,  49  A.  S. 

20.  See  supra,  par.  82.  R.  651,  29  L.R.A.  360;  National  Cash 
1.  Jozan  V.  Toulmin,  9  Ala.  662,  44  Redster  Co.  v.  Townsend,  137  N.  C. 

Am.  Dec.  448;  Meeks  t.  Gamer,  93  652,  50  S.  £.  306,  70  L.R.A.  349; 
Ala.  17,  8  So.  378,  11  L.R.A.  196;  Howe  v.  Martin,  23  Okla.  561,  102 
Benson  v.  Bunting,  127  Cal.  532,.  59  Pac.  128,  138  A.  S.  R.  840 ;  Tyson  v. 
Pac.  991,  78  A.  S.  R.  81 ;  Colorado  Passmore,  2  Pa.  St.  122,  44  Am.  Dec. 
Springs  Co.  v.  Wight,  44  Colo.  179,  181 ;  McCall  v.  Davis,  56  Pa.  St.  431, 
96  Pac.  820, 16  Ann.  Cas.  644 ;  Wood-  94  Am.  Dec.  92 ;  Buchanan  v.  Burnett, 
ruff  V.  Gamer,  27  Ind.  4,  89  Am.  Dec.  102  Tex.  492,  119  S.  W.  1141,  132  A. 
477;  Frenzel  v.  Miller,  37  Ind.  1,  10  S.  R.  900;  Rorer  Iron  Co.  v.  Trout, 
Am.  Rep.  62;  Boddy  v.  Henry,  113  83  Va.  397,  2  S.  E.  713,  5  A.  S.  R. 
la.  462,  85  N.  W.  771,  53  L.R. A.  285 ;  Wilson  v.  Carpenter,  91  Va.  183, 
769;  Westerman  v.  Corder,  86  Kan.  21  S.  E.  243,  50  A.  S.  R.  824;  Smith 
239,  119  Pac.  868,  Ann.  Cas.  1913C  v.  Mariner,  5  Wis.  551,  68  Am.  Dec. 
60,  39  L.R.A.(N.S.)  500  and  note;  73;  Kathan  v.  Comstock,  140  Wis. 
Waters  v.  Mattingly,  1  Bibb  (Ky.)  427,  122  N.  W.  1044,  28  L.R.A.(N.S.) 
244,  4  Am.  Dec.  631;  Shackelford  v.   201  and  note. 

Hendley,  1  A.  K.  Marsh.  (Ky.)  496,  Notes:  35  L.R.A.  432;  28  L.R.A. 
10  Am.  Dec.  753;  Mills  v.  Lee,  6  T.  B.  (N.S.)  204  et  seq.;  Ann.  Cas.  1913C 
Men.    (Ky.)    91,   17   Am.   Dec.   118;   63. 

Prewitt  V.  Trimble,  92  Ky.  176,  17  S.  See  Equity,  vol.  10,  p.  323  et  seq. 
W.  356,  36  A.  S.  R.  586;  Hammatt  v.  2.  Aldrich  v.  Scribner,  154  Mich.  23, 
Emerson,  27  Me.  308,  46  Am.  Dee.  117  N.  W.  681,  18  L.R.A.(N.S.)  379; 
598;  Converse  v.  Blumrich,  14  Mich.  Wilson  v.  Carpenter,  91  Va.  183,  21 
109,  90  Am.  Dec.  230 ;  Aldrich  v.  Scrib-  S.  E.  243,  50  A.  S.  R.  824. 
ner,  154  Mich.  23,  117  N.  W.  581,  18  Note:  Ann.  Cas.  1913C  63. 
L.R^.(N.S.)    379;    Parham   v.   Ran- 
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law.'  It  applies  where  it  is  sought  to  reform  a  contract  by  a  suit 
in  equity  brought  for  that  purpose  *  and  to  suits  for  cancellation,* 
or  where  fraud  is  set  up  as  a  defense  to  a  suit  in  equity,'  as,  for 
example,  a  suit  for  specific  performance,'  or  to  foreclose  a  mortgage.® 
In  some  states,  however,  it  has  been  held  that  even  in  suits  for  rescis- 
sion it  must  be  shown  that  the  representations  were  made  with  knowl- 
edge of  their  falsity  or  under  circumstances  which  did  not  justify 
a  belief  in  their  truth.* 

101.  Warranty  and  Estoppel. — ^An  action  of  deceit  is  to  be  dis- 
tinguished from  one  for  breach  of  warranty,  the  one  sounding  in 
tort  and  the  other  in  contract.^^  In  an  action  on  a  warranty,  more- 
over, it  is  sufficient  to  show  that  a  material  warranty  has  failed,^^ 
£Uid  where  such  is  the  case  scienter  need  not  be  alleged  or  proved.** 
But  the  fact  that  under  the  old  common  law  a  recovery  on  a  war- 
ranty might  be  had  in  an  action  of  deceit,  and  vice  versa,  did  not 
justify  a  recovery  on  the  ground  of  deceit  when  no  scienter  was 
shown.*'  By  the  old  common  law  under  a  warranty  an  erroneous 
statement  was  a  deceit  even  without  negligence,  and  it  has  been 
held  that,  on  the  same  principle,  negligently  erroneous  statements 
made,  and  imprudent  advice  given,  by  an  architect  under  contract 
with  the  owner  of  property  to  supervise  the  construction  of  a  building 

3.  Prewitt  v.  Trimble,  92  Ky.  176,  172;  Hexter  v.  Bast,  125  Pa.  St.  52, 
17  S.  W.  356,  36  A.  S.  R.  586 ;  Cowley   17  Atl.  252,  11  A.  S.  R.  874. 

V.  Smyth,  46  N.  J.  L.  380,  50  Am.  12.  Munroe  v.  Pritchett,  16  Ala.  785, 
Rep.  432;  Champlin  v.  Lavtin,  18  50  Am.  Dec.  203;  Bartholomew  v. 
Wend.  (N.  Y.)  407,  31  Am.  Dec.  382;  Bushnell,  20  Conn.  271,  62  Am.  Dec. 
Tracey  v.  Sacket,  1  Ohio  St,  54,  59  338;  Swayne  v.  Waldo,  73  la.  749, 
Am.  Dec.  610;  Kathan  v.  Comstock,  33  N.  W.  78,  5  A.  S.  R.  712;  Carter 
140  Wis.  427,  122  N.  W.  1044,  28  v.  Glass,  44  Mich,  164,  6  N.  W.  200,  38 
L.R.A.(N.S.)  201  and  note.  Am.  Rep.  240;  Vincent  v.  Corbitt,  94 

4.  Smith  v.  Jordan,  13  Minn.  264,  Miss.  46,  47  So.  641,  21  L.R.A.(N.S.) 
97  Am.  Dec.  232;  Cowley  v.  Smyth,  85;   Mahurin   v.  Harding,  28   N.   H. 

46  N.  J.  L.  380,  50  Am.  Rep.  432.  See  128,  69  Am.  Dec.  401 ;  Page  v.  Park- 
REF0R31ATI0N  OF  INSTRUMENTS.  cr,  43  N.  H.  363,  80  Am.  Dec.  172; 

5.  See  Cancellation  op  Instru-  Wolcott  v.  Mount,  36  N.  J.  L.  262,  13 
MENTS,  vol.  4,  p.  494  et  seq.  Am.   Rep.   438;   Irwin  v.    Sherrill,   1 

6.  Cowley  v.  Smyth,  46  N.  J.  L.  N.  C.  99,  1  Am.  Dec.  574;  Robertson 
380,  50  Am.  Rep.  432.  v.  Halton,  156  N.  C.  215,  72  S.  E.  316, 

7.  Boynton  v.  Hazelboom,  14  Allen  37  L.R.A.(N.S.)  298;  Erie  City  Iron 
(Mass.)  107,  92  Am.  Dec.  738.  See  Works  v.  Barber,  106  Pa.  St.  125,  51 
Specific  Performance.  Am.  Rep.  508;  Hexter  v.  Bast,  125 

8.  Converse  v.  Blumrich,  14  Mich.  Pa.  St.  52,  17  Atl.  252,  11  A.  S.  R. 
109,  90  Am.  Dec.  230.  See  Mortgages.  874;  Trice  v.  Cockran,  8  Grat.  (Va.) 

9.  Note:  Ann.  Cas.  1913C  63.  442,  56  Am.   Dec.   151;    Cameron   v. 

10.  Vincent  v.  Corbett,  94  Miss.  46,  Mount,  86  Wis.  477,  56  N.  W.  1094, 

47  So.  641,  21  L.R.A.(N.S.)   85.  22  L.R.A.  512. 

Note:  6  Am.  Dec.  117.  Notes:  16  Ann.  Cas.  646,  647;  Ann. 

See  Sales;  Vendor  and  Purchaser.  Cas.  1913C  64. 

11.  Vincent  v.  Corbett,  94  IVIiss.  46,  13.  Erie  City  Iron  Works  v.  Barb- 
47  So.  641,  21  L.R.A.(N.S.)  85;  Page  er,  106  Pa.  St.  125,  51  Am.  Rep.  508. 
V.  Parker,  43  N.  H.  363,  80  Am.  Dec. 
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and  to  make  statements  or  give  a  certificate  showing  the  value  or 
progress  of  the  work,  become  torts.^*  The  doctrine  of  equitable  estop- 
pel, or  estoppel  in  pais,  which  has  been  adopted  by  courts  of  law 
from  the  courts  of  equity,  also  presents  considerations  which  do  not 
apply  to  an  action  for  deceit.  The  theory  on  which  that  doctrine 
is  founded  is  that  a  party  should  not  be  allowed  to  retract  an  admis- 
sion or  affirmation  which  was  intended  to  influence  the  conduct  of 
another^  if  the  retraction  would  materially  injure  the  latter,  or,  in 
other  words,  that  one  who,  by  false  representations  that  a  certain 
state  of  facts  exists,  has  misled  another,  is  precluded  from  denying 
the  truth  of  such  representations  where  such  denial  would  result  in 
loss  to  the  other  party  and  operate  as  a  fraud  upon  him.^*  To  con- 
stitute such  an  estoppel  it  is  not  necessary  that  the  false  statements 
should  have  been  made  with  knowledge  of  their  falsity,  or  with  a 
design  to  mislead,  but  it  is  sufficient  that  the  act  was  calculated  to 
mislead  and  actually  did  mislead  the  defendants  while  acting  in 
good  faith,  and  with  reasonable  care  and  diligence.** 

102.  View  that  Scienter  Need  Not  Be  Shown  in  Action  for  Deceit.— 
It  is  sometimes  declared  that  in  actions  for  damages  for  false  repre- 
sentations it  is  not  necessary  to  allege  or  prove  scienter,*'  or  that 
the  representations  were  recklessly  made  in  conscious  ignorance  of 
whether  they  were  true  or  not,**  but  that  it  is  sufficient  if  the  rep- 
resentations were  false  in  fact,  and  that  the  defendant  may  be  liable 
for  damages  because  of  them  even  though  he  did  not  know  that 
they  were  untrue.**  It  is  said  that  there  is  no  reason  why  diflferent 
rules  should  obtain  at  law  and  in  equity,  since  an  equitable  cause 
of  grievance  in  no  way  differs  from  a  legal  one  unless  a  diflferent 
remedy  is  needed ;  that  the  consequences  to  the  plaintiflF  are  as  serious 

14.  Corey   v.    Eastman,   166   Mass.       Note:  16  Ann.  Cas.  646. 

279,  44  N.  E.  217,  55  A.  S.  R.  401.  18.  Aldrich  v.  Scribner,  154  Mich. 

15.  See  Estoppel,  toI.  10,  p.  688  23,  117  N.  W.  581,  18  L.R.A.(N.S.) 
et  seq.  379  and  note. 

16.  Webster  v.  Haworth,  8  Cal.  21,  19.  Foster  v.  Kennedy,  38  Ala.  359, 
68  Am.  Dec.  287;  Cowley  v.  Smyth,  81  Am.  Dee.  56;  Aldrich  v.  Scribner, 
46  N.  J.  L.  380,  50  Am.  Eep.  432;  154  Mich.  23, 117  N.  W.  581, 18  L.R. A. 
Bachanan  v.  Moore,  13  Serg.  &  R.  (N.S.)  379  and  note;  Gcrner  v.  Mosh- 
(Pa.)  304, 15  Am.  Dec.  601  and  note;  er,  58  Neb.  135,  78  N.  W.  384,  46 
Robinson  v.  Justice,  2  Pen.  &  W.  (Pa.)  L.R.A.  244.  See  also  Westerman  v. 
19,  21  Am.  Dec.  407  and  note.  See  Corder,  86  Kan.  239,  119  Pac.  868, 
Estoppel,  vol.  10,  p.  691  et  seq.  Ann.  Cas.  1913  C  60,  citing  cases  to 

17.  Carter  v.  Glass,  44  Mich.  154,  this  effect,  39  L.R.A.(N.S,)  500;  Con- 
6  N.  W.  200,  38  Am.  Rep.  240;  Aid-  verse  v.  Blnmrich,  14  Mich.  109,  90 
rich  V.  Scribner,  154  Mich.  23,  117  Am.  Dec.  230  and  note,  which  was, 
N.  W.  581,  18  L.R.A.(N.S.)  379  and  however,  a  case  where  fraud  was  set 
note;  Johnson  v.  Gulick,  46  Neb.  817,  up  as  a  defense  to  a  bill  in  equity  to 
65  N.  W.  883,  50  A.  S.  R.  629 ;  Gem-  foreclose  a  mortgage. 

er  V.  Mosber,  58  Neb.  135,  78  N.  W.       Notes:  12  A.  S.  R.  37;  Ann.  Cas. 
384,  46  L.R  JL.  244.  1913C  64. 
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as  though  there  had  been  a  vicious  purpose ;  *^  and  that  a  party  should 
be  held  to  the  reasonable  consequences  of  his  acts.*  Where  this  rule 
obtains,  the  intent  or  good  faith  of  the  person  making  the  representa- 
tion is  not  in  issue,*  and  is  not  a  controlling  factor.*  This  rule  has 
been  applied  in  an  action  for  money  had  and  received  to  recover 
money  alleged  to  have  been  received  from  the  plaintiff  in  reliance 
on  fraudulent  representations.*  It  has  been  held  that  this  rule  applies 
only  where  the  person  making  the  false  representations  obtains  what 
they  cause  the  other  party  to  lose,  and  not  where  they  are  mad© 
by  a  third  person  who  is  not  a  party  to  the  contract  and  who  has 
obtained  no  profit  or  benefit  through  them.^  So,  the  rule  does  not 
charge  the  person  making  the  statement  absolutely  with  the  conse- 
quences of  its  falsity  in  fact,  regardless  of  the  form  of  the  statement 
and  the  circumstances  under  which  it  is  made,  or  affect  the  rule 
that  one  is  liable  for  the  consequences  of  a  false  statement  only  when 
it  is  a  positive  representation  of  an  existing  fact.* 

103.  Motive. — If  fraud  is  proved  the  motive  of  the  guilty  pOTSon 
is  immaterial.'  By  the  term  "fraud"  the  legal  intent  and  effect  of 
the  acts  complained  of  are  meant,  rather  than  their  moral  intent. 
The  law  has  a  standard  for  measuring  intent,  and  declares  illegal  acts 
prejudicial  to  the  rights  of  others  to  be  frauds  on  those  rights,  although 
the  parties  are  innocent  of  any  intention  to  commit  a  fraud.*  More- 
over, the  term  "wilfully,"  when  applied  to  the  intent  with  which 
an  act  is  done  or  omitted,  implies  simply  a  purpose  or  willingness 
to  commit  the  act,  or  the  omission  referred  to,  and  does  not  require 
any  intent  to  violate  the  law  or  to  injure  another.*    Hence  if  raisrep- 

20.  Aldrich  v.  Scribner,  154  Mich.  v.  Logan,  22  Fla.  561,  1  A.  S.  R.  212; 
23,  117  N.  W.  581,  18  L.R.A.(N.S.)  Davis  v.  Central  Land  Co.,  162  la. 
379.  269,  143  N.  W.  1073,  49  L.R.A.(N.S.) 

1.  Hilligafi  V.  Kuns,  86  Neb.  68, 124  1219;  Lynn  v.  Baltimore,  etc.,  R.  Co., 
N.  W.  925,  20  Ann.  Cas.  1124,  26  60  Md.  404,  45  Am.  Rep.  741;  Nash 
L.R.A.(N.S.)  284.  v.  Minnesota  Title  Ins.,  etc.,  Co.,  163 

2.  Johnson  v.  Gulick,  46  Neb.  817,  Mass.  574,  40  N.  E.  1039,  47  A.  S.  R. 
65  N.  W.  883,  50  A.  S.  R.  629.  489,  28  L.R.A.  753;  Shackett  v.  Bick- 

3.  Hilligas  v.  Kuns,  86  Neb.  68,  ford,  74  N.  H.  57,  65  Atl.  252,  124 
124  N.  W.  025,  20  Ann.  Cas.  1124,  A.  S.  R.  933,  7  L.R.A.(N.S.)  646; 
26  L.R.A.(N.S.)  284.  '      Cowley  v.  Smyth,  46  N.  J.  L.  380,  50 

4.  Martin  v.  Hutton,  90  Neb.  34,  Am.  Rep.  432;  Hadley  v.  Clinton 
132  N.  W.  727,  36  L.R.A.(N.S.)  602.  County  Importing  Co.,  13  Ohio  St.  502, 

5.  Aldrich  v.  Scribner,  154  Mich,  82  Am.  Dec.  454;  Derry  v.  Peek,  14 
23,  117  N.  W.  581,  18  L.R.A.fN.S.)  App.  Cas.  337,  58  L.  J.  Ch.  864,  61  L. 
379.  T.  N.  S.  265,  38  W.  R.  33,  12  Eng. 

6.  Gerner  v.  Mosher,  58  Neb.  135,  Rul.  Cas.  250. 

78  N.  W.  384,  46  L.R.A.  244.     See  Notes:  18  A.  S.  R.  555;  6  L.RA. 

supra,  par.  14  et  seq.  150. 

7.  Hindraan  v.  Louisville  First  Nat.  8.  Logan  v.  Logan,  22  Fla.  561,  1 
Bank,  112  Fed.  931,  60  C.  C.  A.  623,  A.  S.  R.  212. 

57  L.R.A.  108 ;  Einstein  v.  Marshall,       9.  Howe  v.  Martin,  23  Okla.  561, 

58  Ala.  153,  29  Am.  Rep.  729 ;  Logan  102  Pae.  128,  138  A.  S.  R.  840. 
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resentations  ave  shown  to  be  wilfully  false,  the  law  infeis  an  improper 
motive,*^  and  it  is  enturely  immaterial  that  they  were  not  in  fact 
made  with  any  corrupt  intent.*^  Nor  need  the  person  guilty  of  the 
fraud  have  acted  from  motives  of  personal  gain.^^ 

Rules  Applied  to  PaaiicuUxr  Classes  of  Representations 

104.  Representations  by  Disinterested  Persons  Generally. — The 
rule  that  one  is  not  guilty  of  fraud  which  will  sustain  an  action  of 
deceit,  if  he  does  not  know  that  his  statements  are  false,  and  honestly 
intends  to  tell  the  truth,**  is  particularly  applicable  to  representations 
made  by  third  persons  who  have  no  interest  in  the  transaction  to 
which  the  representations  relate,**  and  is  sometimes  applied  under 
such  circumstances  even  by  courts  of  equity.**  One  who  merely 
answers  the  inquiries  of  a  stranger,  or  courteously  volunteers  infor- 
mation in  a  matter  which  does  not  concern  him,  is  in  a  position 
analogous  to  that  of  a  gratuitous  bailee  of  property  as  distinguished 
from  a  bailee  for  hire.**  If  he  answers  honestly  to  the  best  of  his 
ability  he  does  his  whole  duty,  even  though  he  thinks  that  his  state- 
ments will  be  acted  on  by  the  inquirer.  So,  if  he  is  an  ignorant, 
stupid  man,  and  on  that  account  the  inquirer  is  led  astray,  it  is 
not  his  fault,  but  the  fault  or  misfortune  of  the  person  who  relies 
upon  him,  and  it  would  be  unjust  to  visit  upon  him  the  consequences 
of  his  ignorance  in  a  matter  in  which  he  had  no  interest.*'  Yet, 
though  he  is  not  bound  to  answer  inquiries  made  of  him,  if  he  does 
80  or  volunteers  information  he  is  bound  not  to  make  a  fraudulent 
representation  and  he  must  not  intentionally  mislead.*^ 

10.  Note:  18  A.  S.  R.  555.  ance  &  Trust  Co.,  163  Mass.  574,  40 

11.  Whiting  V.  Price,  169  Mass.  576,  N.  E.  1039,  47  A.  S.  R.  489,  28  L.R.A. 
48  N.  E.  772,  61  A.  S.  R.  307 ;  Cowley  753 ;  Cowley  v.  Smyth,  46  N.  J.  L.  380, 
▼,  Smyth,  46  N.  J.  L.  380, 50  Am.  Rep.  50  Am.  Rep.  432 ;  Irwin,  v.  Sherril,  1 
432.  N.  C.  99,  1  Am.  Dec.  574. 

12.  Hammatt  v.  Emerson,  27  Me.  16.  Bean  v.  Herrick,  12  Me.  262,  28 
308,  46  Am.  Dee.  598  j  Tryon  v.  Whit-  Am.  Dec.  176. 

marsh,  1  Mete.  (Mass.)  1,  35  Am.  Dec.  16.  Nash  v.  Minnesota  Title  Insur- 

339:  Patten  v.  Gurney,  17  Mass.  182,  ance  &  Trust  Co.,  163  Mass.  574,  40 

9  Am.  Dec.  141;  Whiting  v.  Price,  169  N.  E.  1039,  47  A.  S.  R.  489,  28  L.R.A. 

Mass.  576,  48  N.  E.  772,  61  A.  S.  R.  763. 

307;   Cowley  v.  Smyth,  46  N.  J.  L.  17.  Nash  v.  Minnesota  Title  Insur- 

380,  50  Am.  Rep.  432;  Hadley  v.  Clin-  ance  &  Trust  Co.,  163  Mass.  574,  40 

ton   County  Importing  Co.,  13  Ohio  N.  E.  1039,  47  A.  S.  R.  489,  28  L.R.A. 

St.  502,  82  Am.  Dec.  454.  753. 

Notes:  85  A.  S.  R.  376;  12  Eng.  18.  Bean  v.   Herrick,  12  Me.   262, 

Rul.  Cas.  294,  295.  28  Am.  Dec.  176;  Nash  v.  Minnesota 

13   See  supra,  par.  88.  Title  Insurance  &  Trust  Co.,  163  Mass. 

14.  Einstein   v.    MarshaU,    58   Ala.  574,  40  N.  E.  1039,  47  A.  S.  R.  489, 

153,  29  Am.  Rep.  729 ;  Tryon  v.  Whit-  28  L.R.A.  753 ;  Irwin  v.  Sherril,  1  N. 

marsh,  1  Mete.  (Mass.)  1,  a5  Am.  Dec.  C.  99,  1  Am.  Dec.  574. 
339;  Nash  v.  Minnesota  Title  Insur- 
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105.  Representations  by  Third  Persons  as  to  Credit  and  Solvency. — 

Moreover,  such  recomraendations  are  generally  understood  to  be  noth- 
ing more  than  the  opinion  of  those  who  give  them,  resting  upon 
common  reputation  and  the  apparent  circumstaiices  of  the  individual 
recommended,  and  not  upon  any  minute  examination  of  his  affairs.** 
One  cannot  be  held  liable  in  damages  for  falsely  representing  another 
to  be  entitled  to  credit  in  the  absence  of  actual  fraud.*^  To  be  action- 
able the  representation  must  be  both  false  and  fraudulent.**  Nor 
will  such  a  recommendation  be  presumed  to  be  fraudulent,  merely 
because  it  happens  not  to  be  true,*  for  except  in  very  clear  cases 
there  is  no  standard  of  opinion  in  regard  to  such  matters.*  Hence, 
usually,  to  sustain  an  action  of  deceit  against  a  person  for  falsely 
representing  that  another  is  entitled  to  credit,  scienter  must  be  proved,* 
and  good  faith  and  honest  belief  are  a  complete  defense.*  The  courts 
agree  that  if  the  statement  is  known  to  be  false  at  the  time  it  is 
made,  and  is  made  with  intent  to  defraud,  there  will  be  liability 
for  the  injury  caused  by  it,®  but  are  not  fully  in  accord  as  to  how 
far  actual  fraudulent  intent  is  necessary.*  While  it  is  frequently 
stated  that  the  representation  must  have  been  made  with  an  intent 
to  deceive  and  defraud,'  it  is  generally  held  that  such  an  intent  will 

19.  See  supra,  par.  55.  153,  29  Am.  Rep.  729;  Tryon  v.  Whit- 

20.  Tryon  v.  Whitmarsh,  1  Mete,  marsh,  1  Mete.  (Mass.)  1,  35  Am,  Dec. 
(Mass.)  1,  35  Am.  Dec.  339;  Young  339;  Cowley  v.  Smyth,  46  N.  J.  L. 
V.  Covdl,  8  Johns.  (N.  Y.)  23,  5  Am.  380,  50  Am.  Rep.  432;  Wynne  v. 
Dec.  316;  Wynne  v.  Allen,  7  Baxt.  Allen,  7  Baxt.  (Tenn.)  312,  32  Am. 
(Tenn.)  312,  32  Am.  Rep.  562.  Rep.    562;    Lawson    v.    Vernon,    38 

21.  Einstein  v.  MarshaU,  68  Ala.  Wash.  422,  80  Pac.  559,  107  A.  S.  R. 
153,  29  Am.  Rep.  729 ;  Lord  v.  Colley,  880. 

6  N.  H.  99,  25  Am.  Dec.  445.  Notes:   85  A.  S.  R.  379,  380;  35 

1.  Lord  V.  Colley,  6  N.  H.  99,  26   L.R.A.  421. 

Am.  Dec  445.  5.  Upton  v.  Vail,  6  Johns.  (N.  Y.) 

Note:  85  A.  S.  R.  379.  181,  5  Am.  Dec.  210  and  note;  Zab- 

2.  Tryon  v.  Whitmarsh,  1  Mete,  riskie  v.  Smith,  13  N.  Y.  322,  64  Am. 
(Mass.)  1,  35  Am.  Dec.  339;  Lord  v.  I>ec.  551  and  note;  Hickey  v.  Mor- 
Colley,  6  N.  H.  99,  25  Am.  Dec.  445.  reU,  102  N.  Y.  454,  7  N.  E.  321,  55 

3.  Fooks  V.  Waples,  1  Har.  (Del.)    ;^™-  ^f?*  ?24;  Padey  v    Freeman,  3 
131,  25  Am.  Dec.  64;  Tift  v.  Harden,  i'  ,^V.^-^'olr       ^      ?'        '  ^^' 
22  Ga.  623,  68  Am.  Dec.  512;  Tryon   ^""^  p«^- 23^/°^  "^^'^    q=  t  i.  a 
V.  Whitmai^h,  1  Mete.  (Mass.)  1,  35  ^gf ^\^«'  ^^  ^'  ^'  ^'  ^^^'  ^  ^'^^^' 

0^.'  M ''ki9^^V^'^w  ''^/iT^i''^'  «•  No?^"35  L.R.A.  422  et  seq. 

n      ^ok    1  q'  t  p  f  Vv  i  f '91 9     T^-  7.  Einstein  v.  Marshall,  58  Ala.  153, 

Cas.  325,  13  L.R.A.(N.S.)   212;  Up-  29  Am.  Rep.  729;  Fooks  v.  Waples,  1 

ton  V.  Vail,  6  Johns.  (N.  Y.)  181,  5  h^t.    (Del.)    131,  25   Am.   Dec.    64; 

Am.  Dec.   210  and  note;  Lawson  v.  Young  v.  Covell,  8  Johns.  (N.  Y.)  23, 

Vernon,  38  Wash.  422,  80  Pac.  559,  5  Am.  Dec.  316;  Zabriskie  v.  Smith, 

107  A.  S.  R.  880.  13  N.  Y.  322,  64  Am.  Dec.  551  and 

Notes:  25  Am.  Dec  449;  35  L.R.A.  note;  Pasley  v.  Freeman,  3  T.  R.  51, 

422  et  seq.  1  Rev.  Rep.  634,  12  Eng.  Rul.  Cas. 

4.  Einstein    v.    Marshall,    58    Ala.  235. 
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be  inferred  if  the  statement  was  known,  by  the  party  making  it,  to 
be  false,®  or  if  he  did  not  believe  it  to  be  true,*  or  it  was  made  reck- 
lessly and  carelessly  without  knowledge  whether  it  was  true  or  false.^^ 
106.  Statements  by  Officers  or  Directors  of  Corporations. — In  so 
far  as  the  question  of  liability  depends  on  knowledge  and  intent, 
it  is  generally  held  that  ofBcers  and  directors  of  a  corporation  are 
liable  in  an  action  of  deceit  for  false  statements  in  reports,  certifi- 
cates, and  the  like  when  made  fraudulently  and  with  knowledge 
of  their  falsity,*^  or  in  reckless  disregard  of  their  truth  or  falsity,^* 
or  without  any  reasonable  knowledge,  bona  fide,  to  believe  them  to 
be  true.^'  Generally  it  is  held  that  there  is  no  such  liability  where 
the  statement  is  made  in  good  faith,  and  after  due  care  in  ascer- 
taining the  condition  of  the  company,  though  it  proves  untrue,** 
But  the  view  is  sometimes  taken  that  the  officers  and  directors  of  a 
corporation,  such  as  a  bank,  are  liable  for  damages  growing  out  of 
false  statements  made  by  them  as  to  its  financial  condition  even 
though  they  were  at  the  time  ignorant  that  such  statements  were 
false  and  had  no  intention  to  deceive ;  and  this  is  on  the  ground  that  it 
is  their  duty  to  know  the  truth.**  As  in  other  cases,**  in  so  far  as 
the  right  to  rescind  is  concerned,  it  is  generally  held  to  be  imma- 
terial that  the  representations  were  innocently  made,  or  whether 
they  were  made  with  knowledge  of  their  falsity,  or  a  careless  dis- 
regard as  to  their  truth  or  falsity,*'  though,  of  course,  where  actual 
fraud  is  relied  on  aji  intent  to  deceive  must  be  proved.*®  It  has 
been  held  that  sureties  on  the  bond  of  a  cashier  of  a  national  bank, 
who  become  such  in  reliance  on  a  report  of  the  directors  of  the  bank 
to  the  comptroller  of  the  treasury,  made  and  published  according 
to  law,  have  a  right  to  presume  that  the  directors  have  exercised 
at  least  slight  diligence  in  making  such  report,  and  that  they  are 

Notes:  25  Am.  Dec.  449;  85  A.  S.  R.  Note:  1  L.R.A.(N.S.)   268  et  seq. 

377  et  seq.  12.  Note :  85  A.  S.  R.  389. 

8.  Einstein  v.  Marshall,  58  Ala.  153,  13.  See  generally,  Banks,  vol.  3,  p. 
29  Am.  Rep.  729;  Wynne  v.  Allen,  7  471  et  seq.;  Corporations,  vol.  7,  p. 
Baxt.  (Tenn.)  312,  32  Am.  Rep.  562.  485  et  seq. 

Note :  86  A.  8.  R.  376,  378.  14.  Note :  85  A,  S.  R.  389. 

9.  Tryon  ▼.  Whitmarsh,  1  Mete.  15.  Boddy  v.  Henry,  113  la.  462,  85 
(Mass.)  1,  35  Am.  Dec.  339.  N.  W.  771,  53  L.R.A.  769;  Prewitt  v. 

Notes:  25  Am.  Dec.  449;  35  L.R.A,  Trimble,  92  Ky.  176,  17  S.  W.  356, 
422  et  seq.  36  A.  S.  R.  586. 

10.  Einstein  v.  Marshall,  58  Ala.  Notes:  85  A.  S.  R.  389;  1  L.R.A. 
153,  29  Am.  Rep.  729;  Cole  v.  Saecidy,   (N.S.)  258,  259. 

138  Mass.  437,  52  Am.  Rep.  284;  Law-  .     See  Banks,  vol.  3,  p.  471  et  seq. 

son  V.  Vernon,  38  Wash.  422,  80  Pac.       16.  See  supra,  par.  98. 

559, 107  A.  S.  R.  880.  17.  Prewitt  v.  Trimble,  92  Ky.  176, 

Note :  85  A.  S.  R.  378.  17  S.  W.  356,  36  A.  S.  R.  586 ;  Dime 

See  supra,  par.  94.  Sav.  Bank  v.  Fletcher,  158  Mich.  162, 

11.  Westervelt  v.  Demarest,  46  N.  122  N.  W.  540,  35  L.R.A.(N.S.)  858. 
J.  L.  37,  50  Am.  Rep.  400.  18.  See  Corporations,  vol.  7,  p.  239. 
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discharged  from  liability  where  such  report  contains  false  state- 
ments, and  the  truth  could  have  been  ascertained  by  the  directors 
had  they  exercised  such  diligence.**  Representations  made  by  oflBcers 
of  a  corporation,  to  one  dealing  with  it,  that  the  corporation  is  a 
legally  organized  body,  when  in  fact  it  was  irregularly  organized, 
have  been  held  not  to  render  the  transaction  void  for  fraud  and  mis- 
representation, where  it  appears  that  articles  of  incorporation  had 
actually  been  drawn  up  and  signed,  and  officers  of  the  organization 
elected,  and  that  the  officers  making  the  representations  did  not  know 
that  the  corporation  was  illegal  and  unauthorized.*® 

107.  Representations  by  Manufacturers. — It  has  been  held  that 
proof  of  bad  faith  or  absence  of  reasonable  grounds  of  belief  is  essen- 
tial to  recovery  in  an  action  of  deceit  against  a  manufacturer  for 
false  representations  made  by  an  agent  on  the  sale  of  goods  manu- 
factured and  sold  for  a  particular  purpose,  and  that  the  manufacturer 
cannot  be  held  liable  in  such  case  if  he  makes  and  sells  the  article 
in  good  faith,  though  it  contains  a  latent  defect  which  is  unknown 
and  undiscoverable  until  tried  by  use.*  On  the  other  hand  it  has 
been  held  that  a  manufacturer  of  a  composite  product  cannot  make 
a  false  representation  concerning  the  substances  of  which  it  is  com- 
posed*, which  is  not  also  fraudulent  in  the  sense  that  it  is  knowingly 
false.  Thus,  if  his  servants  employed  in  the  manufacture  of  such 
product,  on  any  occasion,  negligently  or  wilfully,  omit  to  put  in  the 
valuable  ingredients  without  the  knowledge  or  connivance  of  the  man- 
ufacturer, it  would  free  his  false  representation  from  immorality,  but 
he  must  in  law  be  held  equally  liable  for  the  acts  of  his  servants,*  and 
he  cannot  be  held  innocent  of  a  moral  fraud,  if,  after  being  informed 
of  the  omission,  he  seeks  to  take  advantage  of  it  by  demanding  for 
a  spurious  and  worthless  article  the  price  of  the  genuine  one. 

IX.  Reliance 

108.  In  General. — A  false  representation,  in  order  to  be  cognizable 
by  the  law  as  a  fraud,  must  be  relied  on  as  an  inducement  to  action 
^>j  injurious  change  of  position.'    Moreover,  the  representation  must 

19.  Graves  v.  Lebanon  Nat.  Bank,  (N.S.)  181;  Tooker  v.  Alston,  159 
10  Bush  (Ky.)   23,  19  Am.  Rep.  50.  Fed.  599,  86  C.  C.  A.  425,  16  L.R.A. 

20.  Mitchell  v.  Deeds,  49  III.  416,  (N.S.)  818;  Hindman  v.  LouisviUe 
95  Am.  Dee.  621.  First  Nat.  Bank,  112  Fed.  931,  50  C. 

1.  Erie  City  Iron  Works  v.  Barber,  C.  A.  623,  57  L.R.A.  108;  Meeks  v. 
106  Pa.  St.  125,  51  Am.  Rep.  508.  Garner,   93   Ala.   17,   8   So.   378,   11 

2.  Peebles  v.  Patapsco  Guano  Co.,  L.R.A.  196  and  note;  Georgia  Home 
77  N.  C.  233,  24  Am.  Rep.  447.  See  Ins.  Co.  v.  Warten,  113  Ala.  479,  22 
generally,  Sales.  So.  288,  59  A.  S.  R.  129;  Webster  v. 

3.  Bank  of  Havelock  v.  Western  Haworth,  8  Cal.  21,  68  Am.  Dec.  287 ; 
Union  Tel.  Co.,  141  Fed.  522,  72  C.  C.  Kelly  v.  Central  Pac.  R.  Co.,  74  Cal. 
A.   580,  5  Ann.   Cas.  515,  4  L.R.A.  557,  16  Pac.  386,  5  A.   S.   R.   470: 

352 


12  E.  C.  L,                        FRAUD  AL<D  DECEIT  §  108 

be  the  proximate  cause  of  such  action  or  change  of  position,  that  is, 
it  must  have  been  acted  on  in  the  manner  contemplated  by  the  party 

Lawrence  v.  Gayetty,  78  Cal.  126,  20  Fox,  131  Ky.  257,  115  S.  W.  184,  117 
Pac.  382,  12  A.  S.  R.  29;  Nounnan  v.  S.  W.  270,  133  A.  S.  R.  241;  Flanders 
Sutter  County  Land  Co.,  81  Cal.  1,  v.  Cobb,  88  Me.  488,  34  Atl.  277,  51 
22  Pac.  515,  6  L.R.A.  219;  Colton  v.  A.  S.  R.  410;  Greenleaf  v.  Gerald,  94 
Stanford,  82  Cal.  351,  23  Pac.  16,  16  Me.  91,  46  Atl.  799,  80  A.  S.  R.  377, 
A.  S.  R.  137 ;  Rheingans  v.  Smith,  161  50  L.R.A.  542 ;  Atlas  Shoe  Co.  v. 
Cal.  362,  119  Pac.  494,  Ann.  Cas.  Bechard,  102  Me.  197,  66  Atl.  390,  10 
1913B  1140;  Lahay  v.  City  Nat.  Bank,  L.R.A.(N.S.)  245  and  note;  Joice  v. 
15  Colo.  339,  25  Pac.  704,  22  A.  S.  R.  Tavlor,  6  Gill  &  J.  (Md.)  54,  25  Am. 
407;  Zang  v.  Adams,  23  Colo.  408,  48  Dec.  325;  Boulden  v.  Stilwell,  100  Md. 
Pac.  509,  58  A.  S.  R.  249;  Colorado  543,  60  Atl.  609,  1  L.R.A.(N.S.)  258 
Springs  Co.  v.  Wight,  44  Colo.  179,  96  and  note;  Lobdell  v.  Baker,  1  Mete. 
Pac.  820, 16  Ann.  Cas.  644;  Thompson  (Mass.)  193,  35  Am.  Dec.  358;  Fogg 
V.  Rose,  16  Conn.  71,  41  Am.  Dec.  v.  Pew,  10  Gray  (Mass.)  409,  71  Am. 
121;  Bradley  v.  Oviatt,  86  Conn.  63,  Dec.  662;  Bartlett  v.  Tucker,  104 
84  Atl.  321,  42  L.R.A.(N.S.)  828;  WU-  Mass.  336,  6  Am.  Rep.  240;  Poland  v. 
liams  V.  McFadden,  23  Fla.  143,  1  So.  Brownell,  131  Mass.  138,  41  Am.  Rep. 
618,  11  A.  S.  R.  345;  Stackpole  v.  215;  Cole  v.  Cassidy,  138  Mass.  437, 
Hancock,  40  Fla.  362,  24  So.  914,  45  52  Am.  Rep.  284;  Knowlton  v.  Kee- 
L.R.A.  814;  Bigby  v.  Powell,  25  Ga.  nan,  146  Mass.  86,  15  N.  E.  127,  4  A. 
244,  71  Am.  Dec.  168;  Barrie  v.  Mil-  S.  R.  282;  Converse  v.  Hood,  149 
ler,  104  Ga.  312,  30  S.  E.  840,  69  A.  Mass.  471,  21  N.  E.  878,  4  L.R.A.  521; 
S.  R.  171;  Central  of  Georgia  R.  Co.  Windram  v.  French,  151  Mass.  547,  24 
V.  Goodwin,  120  Ga.  83,  47  S.  E.  641,  N.  E.  914,  8  L.R.A.  750;  Roberts  v. 
1  Ann.  Cas.  806;  Crawford  v.  Craw-  French,  153  Mass.  60,  26  N.  E.  416, 
ford,  134  Ga.  114,  67  S.  E.  673,  19  25  A.  S.  R.  611,  10  L.R.A.  656;  Li- 
Ann.  Cas.  932,  28  L.R.A.(N.S.)  853;  lienthal  v.  Suffolk  Brewing  Co.,.  154 
Endsley  v.  Johns,  120  111.  469,  12  N.  Mass.  185,  28  N.  E.  151,  26  A.S.  R. 
E.  247,  60  Am.  Rep.  572 ;  Crocker  v.  234,  12  L.R.A.  821  and  note ;  Whiting 
Manley,  164  lU.  282,  45  N.  E.  577,  56  v.  Price,  169  Mass.  576,  48  N,  E.  772, 
A.  S.  R.  196;  Hooker  V.Midland  Steel  61  A.  S.  R.  307;  WHliams  Transp. 
Co.,  215  111.  444,  74  U.  E.  445,  106  A.  Line  v.  Darius  Cole  Transp.  Co.,  129 
S.  R.  170;  Jenkins  v.  Long,  19  Ind.  Mich.  209,  88  N.  W.  473,  56  L.R.A. 
28,  81  Am.  Dec.  374  and  note;  Parker  939;  Smith  v.  Werkheiser,  152  Mich. 
V.  Thomas,  19  Ind.  213,  81  Am.  Dec.  177,  115  N.  W.  964,  125  A.  S.  R.  406, 
385  and  note;  Frenzel  v.  Miller,  37  15  L.R.A.(N'.S.)  1092;  Bullitt  v.  Far- 
Ind.  1,  10  Am.  Rep.  62 ;  Reid  v.  Cowd-  rar,  42  Minn.  8,  43  N.  W.  566,  18  A. 
uroy,  79  la.  169,  44  N.  W.  351,  18  A.  S.  R.  485  and  note,  6  L.R.A.  149  and 
S.  R.  359  and  note;  Coles  v.  Kennedy,  note;  Reynolds  v.  Franklin,  44  Minn. 
81  la.  360,  46  N.  W.  1088,  25  A.  S.  R.  30,  46  N.  W.  139,  20  A.  S.  R.  540; 
503;  Boddy  v.  Henry,  113  la.  462,  85  Hedin  v.  Minneapolis  Medical,  etc., 
N.  W.  771,  53  L.R.A.  769;  Beach  v.  Inst.,  62  Minn.  146,  64  N.  W.  158, 
Beach,  160  la.  346,  141  N.  W.  921,  46  54  A.  S.  R.  628,  35  L.R.A.  417  and 
L.R.A.(N.S.)  98;  Haigh  v.  White  note;  Randall  Printing  Co.  v.  Sanitas 
Way  Laundry  Co.,  164  la.  143,  145  Mineral  Water  Co.,  120  Minn.  268, 
N.  W.  473,  50  L.R.A.(N.S.)  1091;  139  N.  W.  606,  43  L.R.A.(N.S.)  706; 
Provident.  Loan  Trust  Co.  v.  Mcintosh,  Meland  v.  Youngberg,  124  Minn.  446, 
68  Kan.  452,  75  Pac.  498, 1  Ann.  Cas,  145  N.  W.  167,  Ann.  Cas.  1915B  775 
906;  Casey  v.  Allen,  1  A.  K.  Marsh,  and  note;  Rimer  v.  Dugan,  39  Miss. 
(Ky.)  465, 10  Am.  Dec.  750;  Wight  v.  477,  77  Am.  Dec  687;  Clark  v.  Edgar, 
Shelby  R.  Co.,  16  B.  Mon.  (Ky.)  4,  63  84  Mo.  106,  54  Am.  Rep.  84;  Webb 
Am.  Dec.  522;  Southern  Exp.  Co.  v.  v.  Rockefeller,  195  Mo.  57,  93  S.  W. 
R.  C.  L.  VoL  XIL— 23.       -353 
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making  it  or  else  in  some  manner  reasonably  probable.*  Hence  fraud 
which  is  independent  of  the  transaction  does  not  vitiate  it.*  The 
character  of  the  representations  may  be  considered  in  determining 
whether  they  were  probably  relied  on.    Thus,  the  fact  that  they  are 

772,  6  L.R.A.(N.S.)  872;  Younger  v.  Rounds,  19  R.  L  527,  35  Atl.  45,  63 

Hoge,  211  Mo.  444,  111  S.  W.  20,  18  A.  S.  R.  791, 33  L.R.A.  561 ;  Montgoxn- 

L.R.A.(N.S.)    94;    Cerny   v.   Paiton,  ery  v.  Scott,  9  S.  C.  20,  30  Am.  Rep. 

etc.,  Co.,  78  Neb.  134,  110  IJ.  W.  882,  1;  Wynne  v.  Allen,  7  Baxt.  (Tenn.t 

10  L.R.A.(N.S.)    640;   Foulks  Accel-  312,  32  Am.  Rep.  562;  Buchanan  v. 

crating  Air  Motor  Co.  v.   Thies,  26  Buruett,  102  Tex.  492, 119  S.  W.  1141, 

Nev.  158,  65  Pac.  373,  99  A.  S.  B.  132  A.  S.  R.  900 ;  Hecht  v.  Metzler,  14 

684;  Pago  v.  Parker,  43  N.  H.  363,  Utah  408,  48  Pac.  37,  60  A.   S.  R. 

80  Am.  Dec.  172;  Stewart  v.  Stearns,  906;  Williams  v.  Hicks,  2  Vt.  36,  19 

63  N.  H.  99,  56  Am.  Rep.  496 ;  Ashuel-  Am.  Dec.  693;  Cabot  v.  Christie,  42 

ot  Sav.  Bank  v.  Albee,  63  N.  H.  152,  Vt.  121,  1  Am.  Rep.  313;  Rorer  Iron 

56  Am.  Rep.  501 ;  Westervelt  v.  De-  Co.  v.  Trout,  83  Va.  397,  2  S.  E.  71 3, 

marest,  46  N.  J.  L.  37,  50  Am.  Rep.  5  A.  S.  R.  285;  Wilson  v.  Carpenter, 

400 ;  Fivey  v.  Pennsylvania  R.  Co.,  67  91  Va.  183,  21  S.  E.  243,  50  A.  S.  R. 

N.  J.  L.  627,  52  Atl.  472,  91  A.  S.  R.  824;    Lawson    v.   Vernon,   38   Wash. 

445;  Wakeman  v.  DaUey,  51  N.  Y.  27,  422,  80  Pac.  559,  107  A.  S.  R.  880; 

10  Am.  Rep.   551;  Rohrschneider  v.  Kohl  v.   Taylor,  62  Wash.  678,  114 

Knickerbocker  Life  Ins.  Co.,  76  N.  Y.  Pac.   874,   35   L.R.A.(N.S.)    174  and 

216,  32  Am.  Rep.  290;  Fuller  v.  Rob-  note;   Barndt  v.   Frederick,  78  Wis. 

inson,   86   N.   Y.   306,  40   Am.   Rep.  1,  47  N.  W.  6,  11  L.RJL.  199;  Field 

540;   Kujek   v.  Goldman,  150  N.  Y.  v.  Siegel,  99  Wis.  605,  75  N.  W.  397, 

176,  44  N.  E.  773,  55  A.  S.  R.  670,  34  47  L.R.A.  433 ;  Hart  v.  Moulton,  104 

L.R.A.  156;  Tindle  v.  Birkett,  171  N.  Wis.  349,  80  N.  W.  599,  76  A.  S.  R. 

Y.  520,  64  N.  E.  210,  89  A.  S.  R.  881;  Standard  Mfg.  Co.  v.  Slot,  121 

822;  Kuelling  v.  Roderick  Lean  Mfg.  Wis.  14,  98  N.  W.  923,  105  A.  S.  R. 

Co.,  183  N.  Y.  78,  75  N.  E.  1098,  111  1016 ;  Bowe  v.  Gage,  127  Wis.  245^ 

A.    S.   R.   691,  5   Ann.   Caa.  124,  2  106  N.  W.  1074,  115  A.  S.  R.  1010; 

L.R.A.(N.S.)    303;   Adams  v.   Gillig,  J.  H.  Clark  Co.  v.  Rice,  127  Wis.  451, 

199  N.  Y.  314,  92  N.  E.  670,  20  Ann.  106  N.  W.  231,  7  Ann,  Cas.  505;  Ger- 

Cas.  910,  32  L.R.A.(N.S.)   127;  Na-  man   Nat.   Ban?  v.   Princeton   State 

tional  Cash  Register  Co.  v.  Townsend,  Bank,  128  Wis.  60,  107  N.  W.  454,  8 

137  N.  C.  652,  50  S.  E.  306,  70  L.R.A.  Ann.  Cas.  502,  6  L.R.A.(N.S.)  556; 
349;  Griflfin  v.  Roanoke  R.  &  Lumber  Pasley  v.  Freeman,  3  T.  R.  51,  1  Rev. 
Co.,  140  N.  C.  514,  53  S.  E.  307,  6  Rep.  634, 12  Eng.  Rul.  Cas.  235. 
L.R.A.(N.S.)  463  and  note;  Robert-  Notes:  33  Am.  Dec.  710;  46  Am, 
son  V.  Halton,  156  N.  C.  215,  72  S.  E.  Rep.  360;  13  A.  S.  R.  362:  18  A.  S. 
316,  37  L.R.A.(N.S.)  298;  Howe  v.  R.  555,  561;  25  A.  S.  R.  613,  614; 
Martin,  23  Okla.  561,  102  Pac.  128,  38  A.  S.  R.  845;  85  A.  S.  R  384,  388, 

138  A.  S.  R.  840;  Mt.  Hope  Nurserie's  390;  2  L.R.A.  744;  3  L.R.A.  802;  4 
V.  Jackson,  36   Okla.  273,  128  Pac.  L.R.A.  158;  6  L.R.A.  150;  11  L.RA 
250,  45  L.R.A.(N.S.)   243  and  note;  196  et  seq.;  10  L.R.A.(N.S.)   246  ct 
Monroe  v.  Barclay,  17  Ohio  St.  302,  seq.;   38   L.R.A.(N.S.)    308;   6   Eng. 
93  Am.  Dec.  620;  Harris  v.  Tyson,  24  Rul.  Cas.  756,  816;  12  Eng.  Rul.  Cas 
Pa.  St.  347,  64  Am.  Dec.  661 ;  Fulton  295. 

V.  Hood,  34  Pa.  St.  365,  75  Am.  Dec.       4.  Adams  v.  Schiflfer,  11  Colo.  15 

664  and  note;  Babcock  v.  Case,  61  Pa.  17  Pac.  21,  7  A.  S.  R.  202;  Robertson 

St.  427,  100  Am.  Dec.  654;  Bower  v.  v.  Halton,  156  N.  C.  215,  72  S    E 

Fenn,  90  Pa.  St.  359,  35  Am.  Rep.  316,  37  LR.A.(N.S.)  298.  '      " 

662;  Hexter  v.  Bast,  125  Pa.  St.  52,       Note:  85  A.  S.  R.  388. 
17  Atl.  252, 11  A.  S.  R.  874;  Swift  v.       5.  Note:  7  A.  S.  fi.  216. 
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indefinite  and  equivocal  may  tend  to  show  that  not  much  reliance 
was  placed  on  them.*  So,  too,  the  contract  itself  may  show  that  the 
representations  were  not  relied  on,  as  where  the  complaining  party 
could  have  inserted  provisions  therein  to  protect  himself  against  the 
contingencies  covered  by  the  representations,  but  failed  to  do  so.^ 
And  if  one  relies  on  oral  conditions  in  the  contract  rather  than  on 
the  representations,  then  there  is  no  fraud,®  and,  similarly,  a  war- 
ranty covering  the  same  ground  may  exclude  reliance  on  the  repre- 
sentation.* 

109.  Knowledge  that  Representation  Was  Made. — ^The  representa- 
tion must  have  come  to  the  knowledge  of  the  complaining  party,*® 
and  it  must  appear  that  it  was  made  directly  or  indirectly  to  him,** 
since  it  cannot  be  supposed  that  he  was  influenced  by  a  statement 
which  was  neither  made  nor  communicated  to  him.*'  In  other  words, 
it  is  wholly  immaterial  that  false  statements  were  made  unless  in 
some  way  they  were  brought  home  to  the  other  party  and  were 

,suflFered  to  influence  him  in  making  the  contract  in  question.*'  For 
example,  fraud  cannot  be  predicated  of  false  statements  contained 
in  a  return  made  by  a  corporation  to  a  public  officer  in  compliance 
with  a  provision  of  the  statute  unless  it  is  shown  that  the  party  claim- 
ing to  have  been  defrauded  saw  or  knew  of  such  statements,  and  was 
thereby  deceived,  and  entered  into  his  contract  with  the  company 
relying  in  some  degree  thereon.**  So,  if  a  false  representation  in  a 
report  to  a  commercial  agency  is  not  communicated  to  a  vendor, 
or  if  he  has  no  knowledge  of  it  until  after  the  consummation  of 
the  contract  of  sale,  clearly  he- has  no  right  of  action  or  of  rescission.** 

110.  Necessity  for  Deception. — Since  the  complaining  party  must 
have  relied  on  the  representations  in  order  to  render  them  actionable,** 
it  follows  that  they  must  have  deceived  him.*'    This  is  true,  however 

6.  Casey  v.  Allen,  1  A.  K.  Marsh.       13.  See  supra,  par.  84,  85. 

(Ky.)  465,  10  Am.  Dec.  750.  14.  Fogg  v.  Pew,  10  Gray  (Mass.) 

7.  Nounnan  v.  Sutter  County  Land  409,  71  Am.  Dec.  662.  See  Corpora* 
Co.,  81  Cal.  1,  22  Pac.  515,  6  L.RA..  tions,  vol.  7,  p.  485  et  seq. 

219.  15.  Note:  85  A.  S.  R.  384. 

8.  Lilienthal  v.  Suffolk  Brewing  Co.,       16.  See  supra,  par.  108. 

154  Mass.  185,  28'  N.  E.  151,  26  A.  S.  17.  looker  v.  Alston,  169  Fed.  599, 
R.  234,  12  L.R.A.  821.  86  C.  C.  A.  426, 16  L.R.A.(N.S.)  818; 

9.  H.  W.  Williams  Transp.  Line  v.  Juzan  v.  Toulmin,  9  Ala.  662,  44  Am. 
Darius  Cole  Transp.  Co.,  129  Mich.  Dee.  448;  Munroe  v.  Pritchett,  16  Ala. 
209,  88  N.  W.  473,  56  L.R.A,  939.       785,  50  Am.  Dec.  203;  Montgomery, 

10.  Kuelling  v.  Roderick  Lean  Mfg.  etc.,  R.  Co.  v.  Matthews,  77  Ala.  367, 
Co.,  183  N.  Y.  78,  76  N.  E.  1098,  111  54  Am.  Rep.  60 ;  Meeks  v.  Gamer,  93 
A.  S.  R.  691,  5  Ann.  Cas.  124,  2  Ala.  17,  8  So.  378,  11  L.R.A.  196  and 
L.R.A.(N.S.)  303.  note;  Harrell  v.  Hill,  19  Ark.  102,  68 

Note:  85  A.  S.  R.  390.  Am.  Dec.  202;  Champion  v.  Woods,  79 

11.  See  infra,  117.  Cal.  17,  21  Pac.  534,  12  A.  S.  R.  126; 

12.  Harris  v.  Tyson,  24  Pa.  St.  347,  Bigby  v.  Powell,  25  Ga.  244,  71  Am. 
64  Am.  Dec.  661.  Dec.  168;  Collier  v.  Harkness,  26  Ga. 
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false  and  dishonest  the  representations  may  be^  and  regardless  of  the 
fact  that  they  were  made  with  intent  to  deceive.^®  Hence  the  com- 
plaining party  must  honestly  have  confided  in  them/®  or,  as  has 
been  said,  must  reasonably  have  believed  them  to  be  true ;  ^^  for  if 
he  knew  that  they  were  false  it  cannot  truthfully  be  said  that  he  was 
deceived  by  them.*  Similarly,  where  fraud  is  sought  to  be  predicated 
on  the  concealment  of  material  facts,  it  must  appear  that  the  facts 

362,  71  Am.  Dec.  216;  Central  of  Ga.  vena,  3  Pa.  St.  21,  45  Am.  Dec.  621; 
R.  Co.  v.  Goodwin,  120  Ga.  83,  47  S.  Harris  v.  Tyson,  24  Pa.  St.  347,  64 
E.  641,  1  Ann.  Cas.  806 ;  Piatt  v.  Am.  Dec.  661 ;  Fulton  v.  Hood,  34  Pa- 
Scott,  6  Blackf.  (Ind.)  389,  39  Am.  St.  365,  75  Am.  Dec.  664;  Croyle  v. 
Dec.  436;  Frenzel  v.  Miller,  37  Ind.  Moses,  90  Pa.  St.  250,  35  Am.  Rep. 
1,  10  Am.  Rep.  62;  Wight  v.  Shelby  654;  Wintz  v.  Morrison,  17  Tex.  372, 
R.  Co.,  16  B.  Mon.  (Ky.)  4,  63  Am.  67  Am.  Dec.  658;  Jackson  v.  Stock- 
Dec.  522 ;  Southern  Exp.  Co.  v.  Fox,  bridge,  29  Tex.  394,  94  Am.  Dec.  290 ; 
131  Ky.  257,  115  S.  W.  184,  117  S.  Bjorkhund  v.  Seattle  Electric  Co.,  35 
W.  270,  133  A.  S.  R.  241;  Flanders  Wash.  439,  77  Pac.  727,  1  Ann.  Cas. 
V.  Cobb,  88  Me.  488,  34  Atl.  277,  51  443 ;  Bowe  v.  G&ge,  127  Wis.  245,  106 
A.  S.  R.  410;  Joice  v.  Taylor,  6  Gill  N.  W.  1074,  115  A.  S.  R.  1010. 
&  J.  (Md.)  54,  25  Am.  Dec.  325;  Notes:  12  A.  S.  R.  37;  14  A.  S.  R. 
Lamm  v.  Port  Deposit  Homestead  407;  6  L.R.A.  150;  12  L.R.A.  821. 
Ass'n,  49  Md.  233,  33  Am.  Rep.  246;  18.  Lamm  v.  Port  Deposit  Home- 
Fogg  V.  Pew,  10  Gray  (Mass.)  409,  stead  Ass'n,  49  Md.  233,  33  Am.  Rep. 
71  Am,  Dec.  662;  Emerson  v.  Brig-  246. 

ham,  10  Mass.  197,  6  Am.  Dee.  109;       19.  Rheingans   v.    Smith,   161    Cal. 
Bartlett  v.  Tucker,  104  Mass.  336,  6  362,  119  Pac.  494,  Ann.  Cas.  1913B 
Anl.  Rep.  240;  Roberts  v.  French,  153  1140;  Parker  v.  Thomas,  19  Ind.  213, 
Mass.  60,  26  N.  E.  416,  25  A.  S.  R.  81  Am.  Dec.  385;  Casey  v.  Allen,  1 
611,  10  L.R.A.  656;  Randall  Printing  A.  K.  Marsh.  (Ky.)  465,  10  Am.  Dec. 
Co.  V.  Sanitas  Mineral  Water  Co.,  120  750;  Windram  v.  French,  151  Mass. 
Minn.  268,  139  N.  W.  606,  43  L.R.A.  547,  24  N.  E.  914,  8  L.R.A.  750;  Li- 
(N.S.)   706;  Anderson  v.  Burnett,  5  lienthal  v.  Suffolk  Brewing  Co.,  154 
How. (Miss.)    165,  35  Am.  Dec.  425;  Mass.  185,  28  N.  E.  151,  26  A.  S.  R. 
Clark  V.  Edgar,  84  Mo.  106,  54  Am.  234,  12  L.R.A.  821;  Page  v.  Parker, 
Rep.  84;  Jakway  v.  Proudfit,  76  Neb.  43  N.  H.  363,  80  Am.  Dec.  172;  Howe 
62,  106  N.  W.  1039,  109  N.  W.  388,  v.  Martin,  23  Okla.  561,  102  Pac.  128, 
14  Ann.   Cas.  258  and  note;  Wake-  138  A.  S.  R.  840;  Hexter  v.  Bast,  125 
man  v.  Dalley,  51  N.  Y.  27,  10  Am.  Pa.  St.  52,  17  Atl.  252,  11  A.  S.  R. 
Rep.  551;  Taylor  v.  Commercial  Bank,  874;  Wynne  v.  Allen,  7  Baxt.  (Tenn.) 
174  N.  Y.  181,  66  N.  E.  726,  95  A.  S.  312,  32  Am.  Rep.  562 ;  Rorer  Iron  Co. 
R.  564,  62  L.R.A.  783;  Kuelling  v.  v.  Trout,  83  Va.  397,  2  S.  E.  713,  5 
Roderick  Lean  Mfg.   Co.,  183  N.  Y.  A.  S.  R.  285 ;  Barndt  v.  Frederick,  78 
78,  75  N.  E.  1098,  111  A.  S.  R.  691,  Wis.  1,  47  N.  W.  6,  11  L.R.A.  199. 
and  note,  5  Ann.  Cas.  124,  2  L.R.A.       Note:  11  L.R.A.  198. 
(N.S!)  303;  Fivey  v.  Pennsylvania  R.       20.  Crocker  v.  Manley,  164  111.  282, 
Co.,  67  N.  J.  L.  627,  52  Atl.  472,  91  45  N.  E.  577,  56  A.  S.  R.  196. 
A.  S.  R.  445;  Williamson  v.  Holt,  147       Note:  35  L.R.A.  433. 
N.  C.  515,  61  S.  E.  384,  17  L.R.A.       1.  Tooker  v.  Alston,  159  Fed,  599, 
(N.S.)  240;  Robertson  v.  Halton,  156  86  C.  C.  A.  425,  16  L.R.A.(N.S.)  818; 
N.  C.  215,  72  S.  E.  316,  37  L.R.A.  Ansley  v.  Bank  of  Piedmont,  113  Ala, 
(N.S.)  298;  Mt.  Hope  Nurseries  Co.  467,  21  So.  59,  59  A.  S.  R.  122;  Dn- 
V.  Jackson,  36  Okla.  273, 128  Pac.  250,  gan  v.  Cureton,  1  Ark.  31,  31  Am.  Dec 
45   L.R.A.(N.S.)    243;   Miles  v.   Ste-   727;  Griffin  v.  Griffin,  130  Ga.   527. 
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concealed  were  unknown  to  the  complaining  paily.*  To  have  such 
effect,  however,  his  knowledge  must  have  extended  to  the  material 
facts  as  to  which  the  representations  were  made.' 

111.  Effect  of  Investigation. — One  is  not  entitled  to  relief  on  the 
ground  of  false  representations  where,  instead  of  relying  upon  them, 
he  relied  on  his  own  knowledge  or  resorted  to  other  means  of  knowl- 
edge,* as,  for  example,  where  he  relies  on  his  own  judgment,*  or 
investigations,*  or  on  his  own  examination  of  the  property  involved,^ 
or  on  the  advice  of  third  persons,®  or  information  obtained  from 
them.*  But  the  mere  fact  that  one  makes  an  independent  investiga- 
tion or  examination,  or  consults  with  others,  does  not  necessarily  show 
that  he  relied  on  his  own  judgment,  or  on  the  information  so  gained, 
rather  than  on  the  representations  of  the  other  party,^®  nor  does  ii 

61  S.  E.  16,  14  Ann.  Cas.     866,  16       5.  Colton  v.  Stanford,  82  Cal.  351, 
L.R.A.(N.S.)  937;  Crocker  v.  Manley,  23  Pac.  16,  16  A.  S.  R.  137;  Bradley 
164  111,  282,  45  N.  E.  577,  56  A.  S.   v.  Oviatt,  86  Conn.  63,  84  Atl.  321, 
R.  196;  Southern  Exp.  Co.  v.  Fox,  131   42  L.R.A.(N.S.)  828;  Wilson  v.  Car- 
Ky.  257,  115  S.  W.  184,  117  S.  W.   penter,  91  Va.  183,  21  S.  E.  243,  50 
270,  133  A.  S.  R.  241;  Lamm  v.  Port  A.  S.  R.  824. 
Deposit  Homestead  Ass'n,  49  Md.  233,       Note :  11  L.R. A,  198. 
33  Am.  Rep.  246;  Crehore  v.  Crehore,       6.  Slaughter   v.    Gerson,   13    Wall. 
97  Mass.  330,  93  Am.  Dec.  98;  Sears  v.   379,  20  U.  S.  (L.  ed.)  627;  Farrar  v. 
Wegner,  150  Mich.  388, 114  N.  W,  224,  ChurchiU,  135  U.  S.  609, 10  S.  Ct.  771, 
14    L.R.A.(N.S.)    819;    Reynolds    v.   34  U.  S.   (L.  ed.)   246;  Shappirio  v. 
Franklin,  44  Minn.  30,  46  N.  W.  139,   Goldberg,  192  U.  S.  232,  24  S.  Ct.  259, 
20  A.  S.  R.  540 ;  Hedin  V.  Minneapolis  48  U.   S.    (L.   ed.)    419;    Bradley   v. 
Medical,  etc.,  Inst.,  62  Minn.  146,*  64   Oviatt,  86  Conn.  63,  84  Atl.  321,  42 
N.  W.  158,  54  N.  W.  158,  54  A.  S.  R.  L.R.A.(N.S.)  828;  Hooker  v.  Midland 
628,  35  L.R.A.  417;  Anderson  v.  Bur-   Steel  Co.,  215  HI.  444,  74  N.  E.  445, 
nett,  5  How.  (Miss.)  165,  35  Am.  Dec.  106  A.  S.  R.  170;  Meland  v.  Young- 
425;  Clark  v.  Edgar,  84  Mo.  106,  54  berg,  124  Minn.  446,  145  N.  W.  167, 
Am.  Rep.  84;  Hobbs  v.  Boatright,  195  Ann.  Cas.  1915B  775  and  note;  Young- 
Mo.  693,  93  S.  W.  934,  113  A.  S.  R.  er  v.  Hodge,  211  Mo.  444,  111  S.  W. 
709,  5  L.R.A.(N.S.)  906;  Younger  v.  20, 18  L.R.A.(N.S.)  94;  National  Cash 
Hoge,  211  Mo.  444,  111  S.  W.  20,  18  Register  Co.  v.  Townsend,  137  N.  C. 
L.R.A.(N.S.)   94;  Wilson  v.  Carpen-   652,  50  S.  E.  306,  70  L.R.A.  349. 
tcr,  91  Va.  183,  21  S.  E.  243,  50  A.       Note:  3  L.R.A.  806. 
S.  R.  B24.  7.  Colton  v.  Stanford,  82  Cal.  351, 

Note:   38  L.R.A.(N.S.)   308.  23  Pac.  16,  16  A.  S.  R.  137;  Crocker 

2.  Stewart  v.  Dugin,  4  Mo.  245,  28  v.  Manley,  164  111.  282,  45  N.  E.  577, 
Am.  Dec.  348.  56  A.  S.  R.  196;  Poland  v.  Brownell, 

Note :  15  Am.  Dec.  107.  131  Mass.  138,  41  Am.  Rep.  215. 

3.  Bradley  v.  Poole,  98  Mass.  169,       Note :  11  L.R.A.  198. 

93  Am.  Dec.  144.  8.  Colton  v.  Stanford,  82  Cal.  351, 

4.  Provident  Loan  Trust  Co.  v.  Mc-  23  Pac.  16,  16  A.  S.  R.  137;  Poland 
Intosh,  68  Kan.  452,  75  Pac.  498,  1  v.  BrowneU,  131  Mass.  138,  41  Am. 
Ann.  Cas.  906 ;  Jackson  v.  Stockbridge,  Rep.  215. 

29  Tex.  394,  94  Am.  Dec.  290 ;  Wilson       9.  Wakeman  v.  Dalley,  51  N.  Y.  27, 
V.  Carpenter,  91  Va.  183,  21  S.  E.  243,  10  Am.  Rep.  551. 
50  A.  S.  R.  824.  Note :  11  L.R.A.  198. 

Note:  6  Eng.  Rul.  Cas.  756.  10.  Tooker  v.  Alston,  159  Fed.  599, 
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give  rise  to  a  presumption  of  law  to  that  eflPect.**  If  under  the  circum- 
stances he  was  unable  to  learn  the  trifth  from  such  examination  or 
investigation^  or  without  fault  on  his  part  did  not  learn  it,  and  in 
fact  relied  on  the  representations,  then  he  is  entitled  to  relief.  Thus, 
the  fact  that  one  who  purchases  a  diamond  from  a  jeweler  inspects  it 
will  not  preclude  him  from  rescinding  the  contract  of  sale  and  recover- 
ing the  purchase  price  because  of  false  representations  as  to  its  quality, 
where  he  has  not  the  expert  knowledge  necessary  to  determine  its 
quality  and  in  fact  relies  on  the  representations  of  the  seller.^*  Nor 
does  the  fact  that  a  seller  received  other  information  aflFecting  a  buyer's 
standing,  after  receiving  the  report  of  a  commercial  agency  based  on 
the  buyer's  statements,  raise  a  presumption  of  law  that  in  making  the 
sale  he  did  not  rely  on  the  report  of  Ihe  agency ;  ^^  neither  does  the  fact 
•that  a  purchaser  of  a  business  examined  the  books  show  that  he  did 
not  rely  on  representations  of  the  vendor  as  to  the  amount  of  business 
done,  where  it  appears  that  the  examination  was  not  an  exhaustive 
one  and  did  not  lead  the  purchaser  to  discredit  the  statements  made 
to  him.^*  On  the  other  hand,  if  a  bookkeeper  who  proposes  to  buy 
an  interest  in  a  business  makes  as  complete  an  examination  of  the 
books  as  he  desires,  he  will  be  presumed  to  know  their  contents.**  It 
has  been  held  that  if  an  intending  purchaser  of  land  states  that  he 
has  looked  at  the  land,  he  must  expressly  state  that  he  intends  to  rely 
on  the  seller's  representations  as  to  the  amount  of  the  land  that  is 
cleared  in  order  to  make  a  statement  as  to  the  amount  fraudulent, 
especially  if  it  is  a  statement  of  opinion  merely.**  No  right  is  affected 
by  an  investigation  which  confirms  the  representation.*' 

112.  Necessity  of  Sole  Reliance. — It  is  not  necessary  that  the  mis- 
representation should  be  the  sole  cause  or  inducement  of  the  contract 
or  transaction  in  question,  contributing  to  the  result,  but  it  is  enough 
that  it  may  have  constituted  a  material  inducement.*^    Relief  may 

86  C.  C.  A.  425, 16  L.R.A.(N.S.)  818;       15.  Poland  v.  Brownell,  131  Mass. 

Mon'ow  v.  Bonebrake,  84  Kan.  724,  138,  41  Am.  Rep.  215. 

115  Pac.  585,  34  L.R.A.(N.S.)  1147;       16.  Note:     35     L.R.A.     433,    See 

Perkins  v.  Rice,  litt.  Sel.  Cas.  (Ky.)   Vendor  and  Purchaser. 

218, 12  Am.  Dec.  298 ;  Smith  v.  Werk-       17.  Perkins  v.  Rice,  Litt.  Sel.  Cas. 

heiser,  152  Mich.  177,  115  N.  W.  964,    (Ky.)   268,  12  Am.  Dec.  298. 

125  A.   S.  R.  406,  15  L.R.A.(N.S.)       18.  Hindman     v.     Louisville    First 

1092.  Nat.  Bank,  112  Fed.  931,  50  C.  C.  A. 

11.  Tooker  v.  Alston,  159  Fed.  599,  623,  57  L.R.A.  108;  Tooker  v.  Alston, 
86  C.  C.  A.  425, 16  L.R.A.(N.S.)  818.   159  Fed.  599,  86   C.   C.   A.  425,  16 

12.  Morrow  v.  Bonebrake,  84  Kan.  L.R.A.(N.S.)  818;  Davis  v.  Louisville 
724,  115  Pac.  585,  34  L.R.A.(N.S.)  Trust  Co.,  181  Fed.  10,  104  C.  C.  A. 
1147.  24,  30  L.R.A.(N.S.)   1011;   Colton  v. 

13.  Note:  85  A.  S.  R.  384.  Stanford,  82  Cal.  351,  23  Pac.  16,  16 

14.  Smith  V.  Werkheiser,  152  Mich.  A.  S.  R.  137;  Staekpole  v.  Hancock, 
177, 115  N.  W.  964,  125  A.  S.  R.  406,  40  Fla.  362,  24  So.  914,  45  L.R.A. 
15  L.R.A.(N.S.)  1092.  814;  James  v.  Crosthwait,  97  Ga.  673, 

358 


12  B.  C.  L.  FRAUD  AND  DECEIT  §  113 

be  had  under  this  rule  where  reliance  was  in  part  on  one's  own 

investigations.**    Even  if  the  representations  are  required  by  statute 

to  be  in  writing,  reliance  may  be  placed  in  part  upon  oral  statements, 

though,  in  such  case,  reliance  must  mainly  and  substantially  be 

placed  on  the  writing.*®    Nor  is  the  fact  that  one  would  not  have 

entered  into  a  contract  without  a  guaranty  covering  the  matters  as 

to  which  representations  have  been  previously  made  necessarily  a 

waiver  of  his  right  to  rely  upon  such  representations.*     So  it  has 

been  held  that  if  a  vendor  relies  partly  on  a  false  statement  made 

by  the  vendee  to  a  commercial  agency,  and  partly  on  the  report  of  the 

agency,  he  may  rescind  the  sale,'  but  that  a  sale  made  on  the  faith 

of  the  entire  report  of  an  agency  concerning  the  standing  of  the  buyer, 

and  not  particularly  in  reliance  of  a  statement  made  by  him  to  the 

agency,  cannot  be  rescinded  because  such  statement  is  false.' 

X.  Right  to  Rely 

Oenercdly 

113.  The  Rule  and  Its  Reason. — In  addition  to  actual  reliance,^ 
a  party  asserting  fraud  of  a  false  representation  must  have  had  the 
right  to  rely  thereon ;  *  wherefore  the  representation  must  have  been 

26  S.  E.  754,  36  L.R.A.  631;  Morrow  8.  Poska  v.  Stearns,  56  Neb.  541, 

V.  Bonebrake,  84  Kan.  724,  115  Pac.  76  N.  W.  1078,  71  A.  S.  R.  688,  42 

585,  34  L.R.A.(N.S.)  1147;  Windram  L.R.A.  427. 

V.  French,  151  Mass.  547,  24  N.  E.  Note:  85  A.  S.  R.  384. 

914,  8  L.R.A.  750 ;  Roberts  v.  French,  4.  See  supra,  par.  108  et  seq. 

153  Mass.  60,  26  N.  E.  416,  25  A.  S.  5.  Munroe  v.  Pritchett,  16  Ala.  785, 

R.  611, 10  L.R.A.  656;  Busch  v.  Wil-  50  Am.  Dec.  203;  Meeks  v.  Garner,  93 

cox,  82  Mich.  336,  47  N.  W.  328,  21  Ala.  17,  8   So.  378,  11  L.R.A.  196; 

A.   S.   R.   563;   Dime   Sav.   Bank   v.  Georgia  Home  Ins.  Co.  v.  Warton,  113 

Fletcher,  158  Mich.  162,  122  N.  W.  Ala.  479,  22  So.  288,  59  A.  S.  R.  129; 

540,  35   L.R.A.(N.S.)    858;   Ashuelot  Dugan  v.  Cureton,  1  Ark.  31,  31  Am. 

Sav.  Bank  v.  Albee,  65  N.  H.  152,  56  Dec.   727;    Lawrence   v.    Gayetty,   78 

Am.  Rep.  501;  Buchanan  v.  Burnett,  Cal.  126,  20  Pac.  382,  12  A.  S.  R.  29; 

102  Tex.  492,  119  S.  W.  1141,  132  A.  Edward  Barron  Estate  Co.  v.  Wood- 

S.  R.  900;  Cabot  v.  Christie,  42  Vt.  ruff  Co.,  163  Cal.  561, 126  Pac.  351,  42 

121,  1  Am.  Rep.  313;  Rorer  Iron  Co.  L.R.A.(N.S.)  125;  Zang  v.  Adams,  23 

v.  Trout,  83  Va.  397,  2  S.  E.  713,  5  Colo.  408,  48  Pac.  509,  58  A.  S.  R. 

A.  S.  R.  285.  249;    Gustafson    v.    Rustemeker,    70 

Notes:  12  A.  S.  R.  37;  18  A.  S.  R.  Conn.  125,  39  Atl.  104,  66  A.  S.  R.  92, 

559;  85  A.  S.  R.  380,  387;  11  L.R.A.  39  L.R.A.  644;  Bigby  v.  PoweU,  25 

198.  Ga.  244,  71  Am.  Dec.  168;  Jenkins  v. 

19.  Meland  v.  Youngberg,  124  Minn.  Long,  19  Ind.  28,  81  Am.  Dec.  374 
446,  146  N.  W.  167,  Ann.  Cas,  1915B  and  note;  Frenzel  v.  Miller,  37  Ind.  1, 
775.  10  Am.  Rep.  62 ;  Boddy  v.  Henry,  113 

20.  Note:  85  A.  S.  R.  380.  la.  462,  85  N.  W.  771,  53  L.R.A.  769; 

1.  Bosch  v.  Wilcox,  82  Mich.  336,  Graffenstein  v.  Epstein,  23  Kan.  443, 
47  N.  W.  328,  21  A,  S.  R.  563.  33  Am.  Rep.  171 ;  Thompson  v.  Phoe- 

2.  Note:  85  A.  S.  R.  384.  nix  Ins.  Co.,  75  Me.  55,  46  Am.  Rep. 
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made  to  him  either  directly  or  indirectly,*  and  must  have  been  of 
such  a  nature  that  it  was  reasonably  calculated  to  deceive  him/  and 
to  induce  him  to  do  that  which  otherwise  he  would  not  have  done.® 
The  policy  of  the  courts  is,  on  the  one  hand,  to  suppress  fraud,  and, 
on  the  other,  not  to  encourage  negligence  and  inattention  to  one's 
own  interests.  The  rule  of  law  is  one  of  policy.  Is  it  better  to 
encourage  negligence  in  the  foolish,  or  fraud  in  the  deceitful?  Either 
course  has  obvious  dangers.  But  judicial  experience  exemplifies  that 
the  former  is  the  less  objectionable,  and  hampers  less  the  adminis- 
tration of  pure  justice.  The  law  is  not  designed  to  protect  the  vigilant, 
or  tolerably  vigilant,  alone,  although  it  rather  favors  them,  but  is 
intended  as  a  protection  to  even  the  foolishly  credulous,  as  against 
the  machinations  of  the  designedly  wicked.*  The  courts,  however, 
are  not  entirely  in  accord  as  to  the  circumstances  under  which  fraud- 
ulent representations  may  be  relied  on,  although  it  cannot  perhaps 
be  denied  that  negligence  as  a  defense  in  cases  of  fraud  has  been 
in  danger  of  being  pushed  too  far.^®  There  would  seem  to  be  no 
doubt  that  while,  in  the  ordinary  business  transactions  of  life,  men 
are  expected  to  exercise  reasonable  prudence,  and  not  to  rely  upon 
others,  with  whom  they  deal,  to  care  for  and  protect  their  interests, 
this  requirement  is  not  to  be  carried  so  far  that  the  law  shall  ignore 
or  protect  positive,  intentional  fraud  successfully  practiced  upon 
the  simple  minded  or  unwary.^^  Again,  where  the  means  of  obtain- 
ing information  are  not  equal,  the  positive  representations  of  the 
person  who  is  supposed  to  possess  superior  means  of  information 
may  be  relied  on.**  According  to  some  decisions,  the  fact  that 
a  party  who  does  not  actually  know  the  representations  to  be  false 
has  means  of  ascertaining  their  truth  or  falsity  does  not  preclude 

357;  Boulden  v.  Stilwell,  100  Md.  543,  8.  Lawson  v.  Vernon,  38  Wash.  422, 
60  Atl.  609,  1  L.R.A.(N.S.)  258;  80  Pac.  559,  107 -A.  S.  R.  880;  Stand- 
Jackson  ▼.  Stockbridge,  29  Tex.  394,  ard  Mfg.  Co."  v.  Slot,  121  Wis.  14, 
94  Am.  Dec.  290;  Rorer  Iron  Co.  v.  98  M.  W.  923,  105  A.  S.  R.  1016. 
Trout,  83  Va.  397,  2  S.  E.  713,  5  A.  9.  Western  Mfg.  Co.  v.  Cotton,  126 
S.  R.  285 ;  J.  H.  Clark  Co.  v.  Rice,  127  Ky.  749,  104  S.  W.  758,  12  L.R.A. 
Wis.  451,  106  N.  W.  231,  7  Ann.  Cas.  (N.S.)  427. 

505.  10.  Long  v.   Inhabitants   of  Athol, 

Notes:  75  Am.  Deo.  672;  81  Am.  19G  Mass.  497,  82  N.  E.  665, 17  L.R.A. 

Dec.  402;  38  A.  S.  R.  845;  35  L.R.A.  (N.S.)  96. 

425,  426.  11.  Maxfield  v.  Schwartz,  45  Minn. 

6.  See  infra,  par.  117  150,  47  N.  W.  448, 10  L.R.A.  606 ;  Wil. 

7.  Hexter  v.  Bast,  125  Pa.  St.  52,  cox  v.  American  Tel.,  etc.,  Co.,  176 
17  Atl.  252,  11  A.  S.  R.  874;  Lawson  N.  Y.  115,  68  N.  E.  163,  98  A.  S.  B. 
V.  Vernon,  38  Wash.  422,  80  Pac.  559,  650. 

107  A.  S.  R.  880;  Standard  Mfg.  Co.       Note:  37  L.R.A.  694  et  seq. 

V.  Slot,  121  Wis.  14,  98  N.  W.  923,       12.  Mitchell  v.  Zimmerman,  4  Tex. 

105  A.  S.  R.  1016.  75,  51  Am.  Dec.  717. 

Notes:    6   L.R.A.   150;   11   L.R.A. 
198. 

360 


12  R.  C.  L.  FRAUD  AND  DECEIT  §§  U4,  115 

him  from  relying  on  such  representations.  Every  contracting  party, 
it  is  declared,  has  a  right  to  rely  on  the  express  statement  of  an 
existing  fact,  the  truth  of  which  is  known  to  the  opposite  party,  and 
unknown  to  him  as  the  basis  of  a  mutual  engagement;  and  he  is 
under  no  obligation  to  investigate  and  verify  statements,  to  the  truth 
of  which  the  other  party  to  the  contract,  with  full  means  of  knowl- 
edge, has  deliberately  pledged  his  faith.*'  According  to  others  the 
party  to  whom  a  representation  is  made  must  exercise  reasonable 
diligence  to  detect  the  truth  or  falsity  thereof  where  the  parties  stand 
on  an  equal  footing  and  the  matter  is  equally  open  to  the  inquiries 
of  both  parties.  This  is  so  where  no  artifice  is  employed  to  prevent 
the  defrauded  party  from  ascertaining  the  truth.** 

114.  Right  to  Rely  as  Affected  by  Investigation. — Where  a  party 
to  whom  representations  are  made  is  put  upon  inquiry  by  his  knowl- 
edge of  the  facts  and  undertakes  to  make  an  investigation  of  his  own, 
and  the  other  party  does  nothing  to  prevent  this  investigation  from 
being  as  full  as  the  investigator  chooses  to  make  it,  the  investigator 
will  not  usually  be  heard  to  say  that  he  had  the  right  to  rely  on 
such  representations.**  The  mere  fact  of  investigation,  however,  does 
net  necessarily  deprive  one  of  the  right  to  rely  on  representations; 
aa,  for  example,  where  expert  knowledge  is  necessary  to  an  effectual 
investigation,  which  knowledge  is  possessed  by  the  party  making  the 
representation  and  not  by  the  other.**  Nor  does  the  fact  that  one 
makes  an  examination  or  makes  inquiries  necessarily  show  that  he 
did  not  rely  on  the  false  representations  of  the  other  party.*' 

Time  of  Representation  as  Affecting  Right  to  Rely 

115.  In  General. — To  be  ground  for  rescission,  false  representcitions 
need  not  have  been  made  at  the  time  when  the  transaction  was  entered 

13.  Western  Mfg.  Co.  v.  Cotton,  126  394,  94  Am.  Dec.  290 ;  Standard  Mfg. 
Ky.  749,  104  S.  W.  758,  12  L.R.A.  Co.  v.  Slot,  121  Wis.  14,  98  N.  W. 
(N.S.)    427  J   Hoock  v.   Bowman,  42  923,  105  A.  S.  R.  1016. 

Neb.  80,  60  N.  W.  389,  47  A.  S.  R.  Notes:  32  A.  S.  R.  384;  3  L.R.A. 

691 ;  Fargo   Gas,  etc.,  Co.   v.   Far^o  806 ;  37  L.R.A.  594  et  seq. 

Gas,  etc.,  Co.,  4  N.  D.  219,  59  N.  W.  15.  Crocker  v.  Manley,  164  111.  282, 

1066,  37  L.R.A.  593 ;  Rorer  Iron  Co.  45  N.  E.  577,  56  A.  S.  R.  196 ;  Nation- 

V.  Trout,  83  Va.  397,  3  S.  E.  713,  5  al  Cash  Register  Co.  v.  Townsend,  137 

A.  S.  R.  285;  Wilson  v.  Carpenter,  91  N.  C.  652,  50  S.  E.  306,  70  L.R.A. 

Va.  83,  21  S.  E.  243,  50  A.  S.  R.  824.  349;  WiUiamson  v.  Holt,  147  N.  C. 

14.  Juzan  v.  Toulmin,  9  Ala.  662,  515,  61  S.  E.  384,  17  L.R.A.(N.S.) 
44  Am.  Dec.  448;  Long  v.  Inhabitants  240. 

of  Athol,  196  Mass.  497,  82  N.  E.  665,  Note:  6  L.R.A.  151. 

17  L.R.A.(N.S.)  96;  Finlayson  v.  Fin-  16.  Morrow  v.  Bonebrake,  84  Kan. 

layson,  17  Ore.  347,  21-Pac.  57,  11  724,  115  Pac.  585,  34  L.R.A.(N.S.) 

A.  S.  R.  836,  3  L.R.A.  801;  Mitchell  1147. 

V.  Zimmerman,  4  Tex.  75,  51  Am.  Dec.  17.  See  supra,  par.  110. 

717;  Jackson  v.  Stockbridge,  29  Tex. 
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into.  Fraud  may  be  predicated  of  representations  pre\dously  made^ 
provided  the  other  party  still  had  a  right  to  rely  on  them.^®  It  has 
been  held  that  the  buyer's  approval  to  a  commercial  agency,  made 
six  months  before  a  sale,  of  statements  previously  made  to  such  agency 
was  so  recent  before  the  sale  in  question  that  he  was  bound  thereby, 
or  at  least,  if  there  had  been  any  material  change  in  his  financial 
standing  after  the  statements  were  given,  he  should  have  notified 
the  agencies  to  whom  the  information  was  given,  that  persons  mth 
whom  he  had  commercial  dealings  should  not  be  misled  as  to  the 
extent  of  the  credit  they  might  safely  give.*®  Where  a  buyer  of  goods 
refers  to  previous  statements  as  to  his  financial  condition  and  thereby 
induces  the  seller  to  believe  that  they  still  represent  such  condition, 
the  seller  is  entitled  to  rely  thereon,  whether  they  were  true  or  false 
when  originally  made.*^  The  fact  that  a  statement  of  financial  con- 
dition made  to  secure  a  line  of  credit  was  true  when  made  does  not 
prevent  a  rescission  of  a  subsequent  sale  made  on  the  faith  of  it,  on 
the  ground  of  fraud,  where  the  contract  under  which  it  is  given 
provides  that  it  may  be  considered  a  continuing  statement,  and  a 
new  and  original  statement  upon  each  and  every  purchase  of  goods, 
and  it  was  untrue  when  the  sale  was  made  which  is  sought  to  be 
rescinded.*  On  the  other  hand,  it  is  no  defense  to  a  contract  that 
the  person  seeking  to  enforce  it  may  have  been  guilty  of  false  repre- 
sentations to  other  persons  at  other  times,  unless  such  representations 
were  intentionally  allowed  to  operate  on  the  mind  of  the  defendant 
at  the  time  when  the  contract  in  question  'was  made  in  inducing  him 
to  make  it.*  Nor  ordinarily  can  representations  made  in  regard  to 
one  transaction  be  extended  to  subsequent  ones,*  unless  they  are  con- 
tinuing in  character. 

116.  Continuing  Representations. — Ordinarily  a  representation  as 
to  one's  financial  condition  may  be  relied  upon  only  for  a  reasonable 
time.*  Such  a  representation,  however,  may  by  its  terms  be  made  a 
continuing  one.  Thus,  one  receiving  such  a  representation  as  a 
basis  of  a  line  of  credit,  under  an  agreement  that  it  shall  be  considered 
as  renewed  on  the  occasion  of  each  purchase  until  notice  from  the 
buyer  to  the  contrary,  may  rely  upon  it  until  he  has  notice  from 
some  source  which  would  put  him  on  his  guard  against  relying  longer 

18.  Atlas  Shoe  Co.  v.  Bechard,  102  Me.  197,  66  Atl.  390,  10  L.R.A.(N.S.) 
Me.  197,  66  Atl.  390,  10  L.R.A.(N.S.)    246. 

245.     See  infra,  par.  116.  2.  Fogg  v.  Pew,  10  Gray   (Mass.) 

19.  Mooney  v.  Davis,  75  Mich.  188,  409,  71  Am.  Dec.  662. 

42  N.  W.  802, 13  A.  S.  R.  425.  3.  Note :  85  A.  S.  R.  381,  382. 

20.  Atlas  Shoe  Co.  v.  Bechard,  102  4.  Atlas  Shoe  Co.  v.  Bechard,  102 
Me.  197,  66  Atl.  390,  10  L.R.A.(N.S.)  Me.  197,  66  ^tl.  390,  10  L.R.A.CN.S.) 
245.  245  and  note;  Zabriskie  v.  Sniitli,  13 

Note:  10  L.R.A.(N.S.)  248.  N.  Y.  322,  64  Am.  Dec.  551. 

1.  Atlas  Shoe  Co.  v.  Bechard,  102       Note:  85  A.  S.  R.  381,  382, 
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upon  it.  This  rule  obtains  even  though  the  representation  is  true 
when  it  is  made  and  only  becomes  false  by  reason  of  subsequent 
changes  in  the  buyer's  condition,*  though  it  is  especially  applicable 
where  the  statements  were  false  when  made.*  So,  statements  referring 
to  past  facts,  as  distinguished  from  existing  conditions,  as,  for  example, 
statements  as  to  the  amount  of  capital  put  into  a  business  or  as  to 
the  amount  of  paid  up  capital  stock  of  a  corporation,  are  of  such  a 
character  that  they  will  be  said  to  be  continuing  ones.'  Representa- 
tions to  commercial  agencies  are  regarded,  to  some  extent^  as  con- 
tinuing in  their  nature,  and  need  not  have  been  made  exactly  at  the 
time  of  the  transaction  in  question.*  Some  authorities  seem  to  hold 
that  the  representations  must  be  connected  proximately  in  point  of 
time  with  the  transaction  in  which  the  plaintiff  is  deceived,  and  gen- 
erally they  can  be  regarded  as  continuing  for  a  reasonable  time  only,* 
or  during  such  time  as  according  to  the  custom  of  the  agency  would 
elapse  before  another  application  is  made  to  him  and  another  state- 
ment procured.**  But  if  the  statement  is  true  when  made,  and  the 
sale  takes  place  a  considerable  time  thereafter,  the  buyer  will  not  be 
held  guilty  of  fraud  in  not  notifying  such  creditor  of  the  change  in 
his  financial  condition,  unless  he  knows,  or  should  know,  that  the 
credit  is  extended  on  the  strength  of  his  original  rating.**  Some 
courts  hold  that  to  warrant  a  rescission  on  the  ground  of  fraud  in 
such  case,  the  buyer's  conduct  must  practically  amount  to  "a  new 
representation  which  is  at  the  time  false  in  fact.**  If  the  buyer 
reduces  his  indebtedness,  between  the  time  when  he  made  a  state- 
ment and  when  it  is  communicated  to  the  seller,  so  that  his  indebted- 
ness falls  below  the  amount  stated,  the  fact  that  the  statement  was 
false  when  made  does  not  prejudice  the  seller.** 

Right  to  Rely  as  Dependent  on  Person  to  Whom  Representation 

Is  Made 

117.  Generally. — Broadly  speaking,  the  representation  must  be 
made  to  the  complaining  party.**  It  may,  of  course,  be  made  to  him 
directly  by  the  party  sought  to  be  charged.**    This,  however,  is  not 

6.  Atlas  Shoe  Co.  v.  Bechard,  102  12.  Note:  10  L.R.A.(N.S.)  247. 

Me.  197,  66  Ati.  390, 10  L.R.A.(N.S.)  13.  Note:  86  A.  S.  R.  385. 

245.  14.  Hipdman     v.     Louisville    First 

6.  Note:  10  L.R.A.(N.S.)  245,  246,  Nat.  Bank,  112  Fed.  931,  50  C.  C.  A. 
248.  623,  57  L.R.A.  108;  Harris  v.  Tyson, 

7.  Note:  10  L.R.A.(N.S.)  248.  24  Pa.  St.  347,  64  Am.  Dec.  661. 

8.  Notes :  85  A.  S.  R.  385 ;  14  L.R.A.  16.  Hindiaan    v.     Louisville    First 
264.  Nat.  Bank,  112  Fed.  931,  50  C.  C.  A. 

9.  Note:  85  A.  S.  R.  385.  623,    57    L.R.A.    108;    Hunnewell    v. 

10.  Note:  88  Am.  Dec.  444.  Duxbnry,  154  Mass.  286,  28  N.  E.  267, 

11.  Notes:    85   A.    S.   R:    385;   14    13  L.R.A.  733;  Webb  v.  Rockefeller, 
L.R.A.  264;  10  L.R.A.(N.S.)  247,  248.   195  Mo.  57,  93  S.  W.  772,  6  L.R.A, 
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always  necessary.**  It  is  immaterial  whether  it  is  made  to  him 
directly  or  indirectly,*'  or  whether  it  passes  through  a  direct  or 
circuitous  channel  in  reaching  him,*®  provided  only  that  it  is  made 
with  the  intent  that  it  shall  reach  him  and  be  acted  upon  by  him,** 
and  that  such  intent  is  in  fact  accomplished.'*^  Thus,  it  is  sufficient 
if  it  is  made  to  a  third  person  to  be  communicated  to  the  complaining 
party,*  or  with  a  view  of  reaching  and  influencing  him,*  or  to  a 
third  person  in  his  presence  with  a  view  of  influencing  him,'  or  if 
it  is  made  to  a  class  of  persons  of  whom  the  complaining  party  is 
one,*  or  even  if  it  is  macle  to  the  public  generally  with  a  view  to  its 
being  acted  upon,  and  the  complaining  party,  as  one  of  the  public, 
acts  on  it  and  suffers  damage  thereby.^    Nor  is  it  necessary  that  the 

(N.S.)  872;  Harris  v.  Tyson,  24  Pa.       Notes:  18  A.  S.  B.  562;  85  A.  S. 

St.  347,  64  Am.  Dec.  661 ;  Puffer  v.  R.  369  et  seq. 

Welch,  144  Wis.  506,  129  N.  W.  525,       1.  Silver  v.  Frazier,  3  Allen  (Mass.) 

Ann.  Cas.  1912A  1120.  382,  81  Am.  Dec.  662;  Stevens  v.  Lud- 

16.  James  v.  Crosthwait,  97  Ga.  673,  lum,  46  Minn.  160,  48  N.  W.  771,  24 
25  S.  E.  754,  32  L.R.A.  631;  Henry  A.  S.  R.  210,  13  L.R.A.  270;  Eaton, 
V.  Dennis,  95  Me.  24,  49  Atl.  58,  85  etc.,  Co.  v.  Avery,  83  N.  Y.  31,  38  Am. 
A.  S.  R.  365  and  note;  Stevens  v.  Lud-  Rep.  389;  Wells  v.  Cook,  16  Ohio  St. 
lum,  46  Minn.  160,  48  N.  W.  771,  24  67,  88  Am.  Dec.  436  and  note;  Gaines- 
A.  S.  R.  210,  13  L.R.A.  270;  City  ville  Nat.  Bank  v.  Bamberger,  77  Tex. 
Bank  v.  PhiUips,  22  Mo.  85,  64  Am.  48,  13  S.  W.  959,  19  A.  S.  R.  738; 
Dec.  254;  Utley  v.  Hill,  155  Mo.  232,  Puffer  v.  Welch,  .144  Wis.  506,  129 
55  S.  W.  1091,  78  A.  S.  R.  569,  49  N.  W.  525,  Ann.  Cas.  1912A  1120. 
L.R.A.  323;  Eaton,  etc.,  Co.  v.  Avery,  2.  Henry  v.  Dennis,  95  Me.  24,  49 
83  N.  Y.  31,  38  Am.  Rep.  389;  Kuel-  Atl.  58,  85  A.  S.  R.  365;  Chubbuck 
ling  V.  Roderick  Lean  Mfg.  Co.,  183  v.  Cleveland,  37  Minn.  466,  35  N.  W, 
N.  Y.  78,  75  N.  E.  1098,  111  A.  S.  R.  362,  5  A.  S.  R.  864;  Eaton,  etc.,  Co. 
691,  5  Ann.  Cas.  124,  2  L.R.A.(N.S.)  v.  Avery,  83  N.  Y.  31,  38  Am.  Rep. 
303;  Gainesville  Nat.  Bank  v.  Bam-  389;  Gainesville  Nat.  Bank  v.  Bam- 
berger, 77  Tex.  48,  13  S.  W.  959,  19  berger,  77  Tex.  48,  13  S.  W.  959,  19 
A.  S.  R.  738;  Peek  v.  Gumey,  L.  R.  A.  S.  R.  738;  Peek  v.  Gnrney  L.  R. 
6  H.  L.  377,  43  L.  J.  Ch.  19,  22  W.  6  H.  L.  377,  43  L.  J.  Ch.  19,  22  W.  R. 
R.  29,  7  Eng.  Rul.  Cas.  527  and  note.  29,  7  Eng.  Rul.  Cas.  527  and  note. 

Notes:  88  Am.  Dec.  443  et  seq.;  85       Notes:  18  A.  S.  R.  562;  85  A.  S.  R. 

A.  S.  R.  374;  12  Eng.  Rul.  Cas.  292  ^74.  ^    :,   „^  .r- 

Ql  ggq  3.  Alexander  v,  Beresford,  2/  Miss. 

17.  Eaton,  etc.,  Co.  v.  Avery,  83  N.   ^^l'  ^^^  ^^-  ^^^'  ^f '     ^^  ^.       ,^^ 
Y.  31,  38  Am.  Rep.  389;   Harris  v.  48V  W  ^^71  ^  7  S  ^"2?^^^^^^^ 
Tyson,  24  Pa.  St.  347,  64  Am.  Dec.  SrI  Sb  ;7uff^  v^WdcJ^'lM VL' 

Note:  85  A.  S.  R.  369.  ^ '"'  ""•  ''''  ''"'  ^'^'  ^""'  '"''"^ 

18.  Note:  85  A.  S.  R   369.  ^^^^.^  57  ^^    j^^^    4^4     g8  Am. 

19.  See  supra,  par.  84   85  d^c.  444;  12  Eng.  Rul.  Cas.  292  et  seq. 

20.  Henry  v.  Dennis,  95  Me.  24,  49  5.  Hindman  v.  Louisx-ille  First 
Atl.  d8,  85  A.  S.  R.  36o;  Chubbuck  Nat.  Bank,  112  Fed.  931,  50  C.  C.  A. 
V.  Cleveland,  37  Minn.  466,  35  N.  W.  623,  57  L.R.A.  108;  Salmon  v.  Rich- 
362,  5  A.  S.  R.  864 ;  Puffer  v.  Welch,  ardson,  30  Conn.  360,  79  Am.  Dec.  255 ; 
144  Wis.  506,  129  N.  W.  625,  Ann.  Hunnewell  v.  Duxbury,  154  Mass.  286, 
Cas.  1912A  1120.  28  N.  E.  267,  13  L.R.A.  733;  Stevens 
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person  making  it  should  know  the  names  of  the  persons  to  whom  it 
may  be  communicated,  provided  he  contemplates  that  it  shall  be 
communicated  to  others  and  be  acted  upon  by  them.*  Where  repre- 
sentations are  made  to  a  clerk  for  the  purpose  of  inducing  him  to 
sell  goods  belonging  to  his  employer,  which  he  does,  it  is  the  same 
as  if  they  had  been  made  to  the  employer  himself.'  So,  too,  the 
right  of  action  for  false  representations  made  to  an  agent  to  induce 
him  to  purchase  goods  for  an  undisclosed  principal  is  in  the  principal, 
even  thoug}i  the  bill  of  sale  is  made  to  the  agent  himself.^ 

118.  Statements  to  Commercial  Agencies.-^ne  who  furnishes 
information  to  a  commercial  agency  as  to  his  financial  condition  is 
held  to  know  that  it  is  for  publication  to  the  business  world  and  that 
such  publication  will  probably  be  consulted  when  he  applies  to  any 
bu8iBQ3S  institution  for  credit.*  It  is  considered  that  he  can  have 
no  other  motive  than  to  enable  the  agency  to  conununicate  such 
information  to  persons  who  may  be  interested  in  obtaining  it  for 
their  guidance,^^  and  is  presumed  to  have  made  such  statements  for 
the  purpose  of  obtaining  credit,**  and  to  enable  the  agency  to  com- 
mimicate  the  same  to  persons  interested  for  their  guidance  in  giving 
credit  to  him.**  He  makes  his  statement,  therefore,  knowing  that  it 
will  probably  be  used  as  a  basis  of  credit,**  and  must  be  held  to  intend, 
that  whatever  he  so  represents  will  be  communicated  by  the  agency 
to  any  patron  who  may  have  occasion  to  inquire.**  Hence,  where  it 
is  shown  that  the  representations  are  falsely  and  fraudulently  made, 
they  are  to  be  treated  as  having  been  made  with  that  intent  to  each 
of  the  persons  addressed,  precisely  the  same  as  if  each  person  had 

V.  Ludlum,  46  Minn.  160,  48  N.  W.       9.  Davis  v.  Louisville  Trust  Co.,  181 

771,  24  A.  S.  R.  210,  13  L.R.A.  270;    Fed.  10,  104  C.  C.  A.  24,  30  L.R.A. 

City  Bank  v.  PhiUips,  22  Mo.  85,  64    (N.S.)  1011. 

Am.  Dec.  254;  Webb  v.  Rockefeller,       10.  Eaton,  etc.,  Co.  v.  Avery,  83  N. 

195  Mo.  57,  93  S.  W.  772,  6  L.R.A.  Y.  31,  38  Am.  Rep.  389;  Gainesville 

(N.S.)   872;  Rohrschneider  v.  Knick-  Nat.  Bank  v.  Bamberger,  77  Tex.  48, 

erbocker  life  Ins.  Co.,  76  N.  Y.  216,  13  S.  W,  959, 19  A.  S.  R.  738. 

32  Am.  Rep.  290 ;  Knelling  v.  Roder-       Note :  85  A.  S.  R.  383. 

ick  Lean  Mfg.  Co.,  183  N.  Y.  78,  75       11.  Davis   v.   Louisville   Trust   Co., 

N.  E.  1098,  111  A.  S.  R.  691,  5  Ann.  181  Fed.  10, 104  C.  C.  A.  24,  30  L.R.A. 

Gas.  124,  2  L.R.A.(N.8.)    303;  Bar-    (N.S.)    1011;    Dime    Sav.    Bank    v. 

tholomew  v.  Bentley,  15  Ohio  659,  45  Fletcher,  158  Mich.  162,  122  N.  W. 

Am.  Dec  596;  Puffer  v.  Welch,  144  540,  35  L.R.A.(N.S.)  858. 

Wis.  506,  129  N.  W.  525,  Ann.  Caa.       12.  Dime    Sav.   Bank   v.    Fletcher, 

1912A  1120.  158  Mich.  162,  122  N.  W.  540,  35 

Notes:  88  Am.  Dee.  444;  85  A.  S.  R.  L.R.A.(N.S.)  858. 
374;  7  Eng.  Rnl.  Cas.  561.  13.  Davis  v.  Lonisville   Trust   Co., 

6.  Henry  v.  Dennis,  95  Me.  24,  49  181  Fed.  10, 104  C«  C.  A.  24^  30  L.R.A. 
Atl.  58,  85  A.  S.  R.  365.  (N.S.)  1011. 

7.  Thompson  v.  Rose,  16  Conn.  71,      14.  Stevens  v.    Ludlum,   46   Minn. 
41  Am.  Dec.  121.  160,  48  N.  W.  771,  24  A.  S.  R.  210, 

8.  Cnshing  v.  Rice,  46  Me.  303,  71  13  UBJL  270. 
Am.  Dec.  579. 
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been  singled  out  and  so  sought  to  be  influenced,**  and  any  person  who 
extends  credit  to  him  or  otherwise  deals  with  him  in  reliance  thereon 
is  entitled  to  the  same  relief  as  if  such  representations  had  been  made 
directly  to  him.**  So,  too,  if  a  fraudulent  report  is  made  to  a  com- 
mercial agency  by  a  corporation  for  the  purpose  of  inducing  sales 
of  its  stock,  it  is  ground  for  the  rescission  of  a  purchase  of  stock  made 
in  reliance  thereon,  by  any  person  to  whom  it  may  be  regarded  aa 
addressed.  Whether  such  is  the  purpose  of  the  report  is  a  question 
of  interpretation,  in  arriving  at  which  the  intent  and  object  of  the 
person  making  it  is  to  be  considered.*'  There  is  authority  to  the 
effect  that  representations  made  to  a  mercantile  agency  are  intended 
only  for  its  patrons,  and  that  others  have  no  right  to  rely  upon 
them ;  *®  but  there  is  also  authority  to  the  efifect  that  such  a  person 
may  rely  on  such  reports,  where  the  agency  has  general  authority 
to  publish  them  to  third  persons  in  such  manner  and  to  such  extent 
as  it  shall  desire,  and  provided  such  third  person  has  not  come  into 
possession  thereof  wrongfully,  on  the  groimd  that  the  person  making 
the  report  must  be  deemed  to  have  contemplated  its  efifect  upon  the 
persons  to  whom  it  is  so  published.**  Notice  of  a  report  addressed  to 
the  public  may  be  acquired  through  the  medium  of  a  report  of  a 
mercantile  agency,  and  action  may  be  rightfully  taken  upon  the 
faith  of  the  information  so  derived,  as,  for  example,  notice  of  a  report 
required  by  law  to  be  made  to  a  public  officer,*^  or  of  matters  con- 
tained in  articles  of  incorporation  required  to  be  filed  with  such  an 

officer.* 

119.  Corporation   Prospectus. — False  statements   contained   in    a 
prospectus  constitute  actionable  fraud  where  the  persons  making  them 

16.  Davis  V.   Louisville   Trust  Co.,  Notes:  88  Am.  Dec.  444;  18  A.  S. 

181  Fed.  10, 104  C.  C.  A.  24,  30  L.R.A.  R.  363 ;  35  A.  S.  R.  383 ;  14  L.R.A. 

(N.S.)  1011.  264. 

16.  Fechheimer   v.   Baum,   37   Fed.  17.  Davis   v.   Louisyille   Trust   Co., 

167,  2  L.R.A.  153 ;  Davis  v.  Louisville  181  Fed.  10, 104  C.  C.  A.  24,  30  LJa.A. 

Trust  Co.,  181  Fed.  10,  104  C.  C.  A.  (N.S.)  1011. 

24,    30   L.R.A.(N.S.)    1011;    Reid   v.  18.  Davis  v.  Louisville  Trust  Co.,  181 

Cowduroy,  79  la.  169,  44  N.  W.  351,  Fed.  10,  104  C.  C.  A.  24,  30  L.R.A. 

18  A.  S.  R.  359  and  note;  Mooney  v.  (N.S.)  1011  and  note. 

Davis,  75  Mich.  188,  42  N.  W.  802, 13  19.  Davis  v.   Louisville   Trust   Co., 

A.   S.   R.   425;   Dime   Sav.   Bank  v.  181  Fed.  10, 104  C.  C.  A.  24,  30  L.R.A. 

Fletcher,  158  Mich.  162,  122  N.  W.  (N.S.)  1011.    See  generally,  Mebcan- 

540,  35  L.R.A.(N.S.)  858;  Stevens  v.  tile  Agencies. 

Ludlum,  46  Minn.  160,  48  N.  W.  771,  20.  Davis   v.   Louisville   Trust   Co., 

24  A.  S.  R.  210, 13  L.R.A.  270;  Eaton,  181  Fed.  10, 104  C.  C.  A.  24, 30  L.RA. 

etc.,  Co.  V.  Avery,  83  N.  Y.  31,  38  (N.S.)    1011;    Dime    Sav.    Bank    v. 

Am.  Rep.  389 ;  Tindle  v.  Birkett,  171  Fletcher,  158  Mich.  162,  122  N.  W. 

N.  Y.  520,  64  N.  E.  210,  89  A.  S.  R.  540,  35  L.R.A.(N.S.)  858. 

822;  Gainesville  Nat.  Bank  v.  Bam-  1.  Davis  v.  Louisville  Trust  Co.,  181 

berger,  77  Tex.  48,  13  S.  W.  959,  19  Fed.  10,  104  C.  C.  A.  24,  30  L.R.A. 

A.  S.  R.  738.  (N.S.)  lOlL 
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knew,  or  ought  to  have  known,  their  falsity,  and  the  complaining 
party  has  relied  and  acted  upon  them  to  his  hurt.*  Such  statements 
are  regarded  as  made  to  each  person  comprehended  within  the  class 
of  persons  who  are  designed  to  be  influenced  by  them,  and  no  other 
relation  of  privity  between  the  parties  need  be  shown  except  that 
created  by  the  wrongful  act  of  the  defendant  in  issuing  and  circulat- 
ing the  prospectus,  and  the  resulting  injury  to  the  plaintiff.'  Some 
courts  hold  that  such  representations  will  not  sustain  an  action  in 
favor  of  one  who  was  not  a  party  to  the  original  subscription,  but 
who  afterward,  having  seen  the  prospectus  and  relying  on  it,  pur- 
chased shares  in  the  market,*  unless  he  can  show  that  its  object  was 
to  induce  persons  to  whom  it  was  sent  so  to  purchase  them,*  or  that 
it  was  intended  by  those  issuing  it  to  be,  and  was,  commimicated  to 
him  prior  to  his  application  for  shares.*  The  reasons  given  for  this 
rule  are  that  the  purchaser  must  show  some  direct  connection  between 
the  persons  issuing  the  prospectus  and  himself  in  the  communication 
of  the  prospectus  and  its  influence  upon  his  conduct  in  becoming  a 
purchaser;  that  the  proper  purpose  of  a  prospectus  of  an  intended 
company  is  to  invite  persons  to  become  allottees  of  the  shares,  or 
original  shareholders  in  the  company,  and  that  when  it  has  per- 
formed this  office  and  the  allotment  has  been  completed,  it  is  ex- 
hausted.' Other  courts,  however,  hold  that  such  misrepresentations 
will  sustain  an  action  by  purchasers  from  stockholders.® 

120.  Reports  of  Officers  and  Directors  of  Corporations. — ^While 
there  is  more  or  less  conflict  on  the  question,  as  a  general  rule  fraud 
may  be  predicated  of  false  statements  in  certificates  or  reports  which 

2.  Utley  V.  Hill,  155  Mo.  232,  55  S.  Cas.  756;  12  Eng.  Rul.  Cas.  294. 
W.  1091,  78  A.  8.  B.  569,  49  L.R.A.  See  also  Hindman  v.  Louisville  First 
323;  Derry  v.  Peek,  14  App.  Cas.  337,  Nat.  Bank,  112  Fed.  931,  50  C.  C.  A. 
58  L.  J.  Ch.  864,  61  L.  T.  N.  S.  265,  623,  57  L.R.A.  108,  which  refers  to 
38  W.  R.  33,  12  Eng.  Rul.  Cas.  250  and  explains  Peek  v.  Gurney,  supra, 
and  note.  this  note. 

Notes :  88  Am.  Dec.  444 ;  18  A.  S.  5.  Note :  12  Eng.  Rul.  Cas.  294.  See 
R.  562;  4  LJIJL.  159;  1  L.R.A.(N.S.)  also  Hindman  v.  Louisville  First  Nat. 
260.  Bank,  112  Fed.  931,  50  C.  C.  A.  623, 

See  also  Cobporations,  vol.  7,  p.  85  57  L.R.A.  108,  citing  English  cases  to 
et  seq.,  485  et  seq.  this  effect. 

8.  Central  R.  Co.  v.  Kisch,  L.  R.  2       6.  Note:  7  Eng.  Rul.  Cas.  561. 
H.  L.  99,  36  L.  J.  Ch.  849,  16  L.  T.       7.  Peek  v.  Gurney,  L.  R.,  6  H.  L. 
N.  S.  500,  15  W.  R.  821,  6  Eng.  Rul.   377,  43  L.  J.  Ch.  19,  22  W.  R.  29,  7 
Cas.  759;  Peek  v.  Gurney,  L.  R.  6  H.  Eng.  Rul.  Cas.  527. 
L.  377,  43  L.  J.  Ch.  19,  22  W.  R.       Note :  12  Eng.  Rul.  Cas.  294. 
29,  7  Eng.  Rid.  Cas.  527.  8.  Hindman  v.  Louisville  First  Nat. 

Notes:  85  A.  S.  R.  387;  7  Eng.  Rul.  Bank,  98  Fed.  562,  39  C.  C.  A.  1,  48 
Cas.  561,  562.  L.R.A.  210,  which  refers  to  Peek  v. 

4.  Peek  v.  Gurney,  L.  R.,  6  H.  L.  Gurney,  supra,  and  states  that  it  has 
377,  43  L.  J.  Ch.  19,  22  W.  R.  29,  7   been  dissented  from. 
Eng.  Rul.  Cas.  527  and  note.  Note :  7  Eng.  Rul.  Cas.  561  et  seq. 

Notes:  85  A.  S.  R.  387;  6  Eng.  Rul. 
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the  law  requires  corporations  to  file  with  public  officers,  where  their 
purpose  may  be  deemed  to  be  to  afiford  information  to  persons  deal- 
ing with  the  corporation  or  in  its  securiti^,*  even  though  such  repre- 
sentations are  made  to  induce  favorable  action  by  the  officer  as  well, 
for  in  such  case  the  representation  will  be  regarded  as  addressed  to 
every  such  person.^^  It  has  also  been  held  to  be  a  good  defense  to  an 
action  on  a  premium  note  given  to  an  insolvent  insurance  company 
that  the  company  published  false  statements  as  to  its  condition,  and 
that  a  statement  of  its  condition  filed  with  a  public  officer  pursuant 
to  law  was  false.**  Especially  may  an  action  be  based  on  misrepre- 
sentations of  the  kind  under  consideration  when  the  statute  requires 
the  report  in  which  they  are  contained  to  be  published.**  But  to 
render  the  rule  apphcable  some  direct  connection  between  the  person 
or  corporation  making  the  representation  and  the  complaining  party 
is  essential,  and  if  the  report  or  certificate  is  addressed  to  and  intended 
only  to  influence  the  action  of  the  officer  with  whom  it  is  filed,  and 
its  purpose  is  not  to  procure  credit,  persons  extending  credit  to  or 
purchasing  the  shares  of  the  corporation  in  reliance  on  false  state- 
ments therein  contained  have  no  right  of  action.**  So  it  is  held  that 
one  cannot  maintain  an  action  for  deceit  against  those  making  the 
certificate  merely  because  he  was  led  to  purchase  corporate  stock  or 
securities  as  a  consequence  of  the  admission  of  the  corporation  to 
do  business  in  the  state  on  the  faith  of  such  representations.**  On 
the  other  hand,  however,  it  has  been  held  that  false  statements  in  the 
articles  of  incorporation  filed  as  required  by  law,  constitute  a  fraud 
on  persons  purchasing  stock  or  dealing  with  the  corporation  in 
reliance  thereon.**  It  has  been  held  that  sureties  on  a  bank  treasurer's 
bond  are  not  relieved  from  liability  because  of  false  and  fraudulent 
statements  contained  in  a  report  as  to  the  bank's  affairs,  made  and 

9.  Davis  V.  Louisville  Trust  Co.,  181   181  Fed.  10, 104  C.  C.  A.  24,  30  L.R.A. 
Fed.  10,  104  C.  C.  A.  24,  30  L.R.A.    (N.S.)  1011. 

(N.S.)    1011;    Dime    Sav.    Bank    v.  Notes:  1  L.R.A.(N.S.)  259  et  seq.; 

Fletcher,  158  Mich.  162,  122  N.  W.  6  L.R.A.(N.S.)  874,875. 

540,  35  L.R.A.(N.S.)  858  and  note.  13.  Hindman     v.    Louisville     First 

Notes :  88  Am.  Dec.  445 ;  85  A.  S.  Nat.  Bank,  112  Fed.  931,  50  C.  C.  A. 

R.  390;  6  L.R.A.(N.S.)   872  et  seq.;  623,  57  L.R.A.  108;  Webb  v.  Rocke- 

7  Eng.  Rul.  Cas.  561.  feller,  195  Mo.  57,  93  S.  W.  772,  6 

10.  Hindman    v.    Louisville    First  L.R.A. (N.S.)  872. 

Nat.  Bank,  112  Fed.  931,  50  C.  C.  A.  14.  Hindman     v.     Louisville    First 

623,  57  L.R.A.  108.    See  Banks,  vol.  Nat.  Bank,  112  Fed.  931,  50  C.  C.  A. 

3,  p.  471;   Corporations,  vol.  7,  p.  623,  57  L.R.A.  108;  Hunnewell  v.  Dox- 

238  et  seq.,  485  et  seq.  bury,  154  Mass.  286,  28  N.  E.  267,  13 

IL  City  Bank  v.  PhiUips,  22  Mo.  L.R.A.  733. 

85,  64  Am.  Dec.  254.    In  this  case  it  15.  McBryan  v.  Universal  Elevator 

does  not  appear  whether  the  publica-  Co.,  130  Mich.  Ill,  89  N.  W.  683,  97 

tion  was  made  pursuant  to  law.     See  A.  S.  R.  453. 

generally,  Insurance.  Note:  6  L.R.A.(N.S.)  872. 

12.  Davis   V.   Louisville    Trust   Co., 
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published  by  an  examining  committee  of  trustees,  pursuant  to  law, 
since  the  examination  and  report  is  not  made  for  the  purpose  of 
inducing  anyone  to  become  a  surety  on  such  bond.^* 

121.  Representations  Made  to  Assignors,  Partners,  and  Stock 
Exchanges. — The  fact  that  a  written  instrument  runs  to  the  vendee  or 
obligee  therein  named  "and  assigns''  is  not  alone  sufficient  to  give  a 
right  of  action  to  such  assigns  for  a  deceit  perpetrated  on  their 
assignors.  Nor  is  that  fact  sufficient  to  show  that  misrepresentations 
made  to  and  relied  upon  by  the  original  grantees,  vendees,  or  obligees 
were  intended  by  the  maker  thereof  to  be  communicated  to  or  to 
influence  the  action  of  such  "assigns."  *'  But  a  person  is  liable  to  a 
partnership  for  misrepresentation  to  one  of  its  members,  though  not 
made  to  him  as  such,  if  he,  relying  thereon,  induces  his  firm  to  act  to 
its  injury.  This  is  true  though  the  person  making  the  representation 
did  not  know  that  the  person  to  whom  it  was  made  was  a  member  of 
the  firm  in  question,  and  it  is  immaterial  that  the  representation  was 
addressed  to  a  firm  and  that  the  person  doing  business  alone  under 
that  firm  name  relied  on  it  as  a  member  of  another  firm,  nor  does 
that  fact  affect  the  right  of  the  latter  firm  to  recover  the  damages 
sustained  by  it  because  of  its  reliance  thereon.*^  In  an  early  English 
case  it  was  held  that  persons  purchasing  stock  or  securities  in  reliance 
on  false  representations  made  to  the  officials  of  a  stock  exchange 
for  the  purpose  of  obtaining  the  listing  of  such  stocks  or  securities 
upon  the  exchange  in  order  that  they  may  be  more  readily  sold  to 
the  public,  and  which  in  due  course  have  been  communicated  to 
buyers,  are  entitled  to  relief  where  the  other  elements  of  actionable 
fraud  exists ;  *•  but  this  doctrine  was  subsequently  repudiated,  at  least 
in  so  far  as  it  allows  a  recovery  where  the  report  never  comes  to  the 
actual  knowledge  of  the  purchaser  of  the  securities.*® 

122.  Fraud  in  Connection  with  Sale  of  Dangerous  Articles^— Where 
the  manufacturer  or  seller  of  an  article  knows  that  it  is  dangerous 
to  life  or  limb,  and  refrains  from  giving  notice  thereof  to  the  pur- 
chaser, or  actively  conceals  the  defect,  or  makes  false  representations 
as  to  its  safety,  he  is  liable  to  any  person  who  suffers  an  injury  there- 
from, regardless  of  whether  there  is  a  contractual  relation  between 
them  or  not,  provided  his  use  of  the  article  is  contemplated  by  the 

16.  Ashndot  Sav.  Bank  v.  Albee,  63       19.  Note :  85  A.  S.  R.  388. 

N.  H.  152,  56  Am.  Rep.  501.    See  also  20.  Peek  v.  Gurney,  L.  R.,  6  H.  L. 

Bakks,  vol.  3,  p.  485.    And  see  gen-  377,  43  L.  J.  Ch.  19,  22  W.  R.  29,  7 

erally,  Principal  akd  Surety.  Eng.  Rul.  Cas.  527  and  note.    See  also 

17.  Puffer  V.  Welch,  144  Wis.  506,  Hindman  v.  Louisville  First  Nat.  Bank, 
129  N.  W.  525,  Ann.  Cas.  1912A  1120  112  Fed.  931,  50  C.  C.  A.  623,  57 
and  note.  L.R.A.  108;  Webb  v.  Rockefeller,  195 

18.  Henry  v.  Dennis,  95  Me.  24,  49  Mo.  57,  93  S.  W.  772,  6  LJl.A.(N.S.) 
Atl.  58,  85  A.  S.  R.  365.    See  Part-  872. 
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vendor.*  Nor  is  it  material  that  the  article  is  not  inherently  danger- 
ous, for  the  danger  is  in  the  concealed  defect  in  an  implement  sold 
as  sound,  and  which  not  only  appears  to  be  sound,  but  which  the 
maker  has  caused  to  appear  sound,  with  intent  to  deceive.  Thus,  the 
manufacturer  of  a  farm  roller  for  the  purpose  of  sale,  who  inten- 
tionally puts  in  defective  materials,  and  conceals  the  defects  by  cover- 
ing them  up  with  wood,  putty,  and  paint,  is  liable  to  a  third  person 
who  purchases  the  roller  from  his  vendee  and  is  injured  by.  its  break- 
ing through  such  defects,  when  in  use.  The  acts  of  the  manufacturer 
in  such  a  case  amount  to  a  representation  that  the  article  as  offered 
for  sale  is  in  a  perfectly  marketable  condition.*  The  same  has  been 
held  of  a  defective  buggy,'  a  defective  threshing  machine,*  a  folding 
bed,*^  and  a  horse  with  a  dangerous  disease  which  caused  the  death  of 
a  person  who  took  charge  of  it  for  the  purchaser.®  So,  too,  a  seller  of 
stove  polish  who  falsely  represented  that  it  could  safely  be  used  on  a 
hot  stove,  knowing  that  such  representation  was  false,  was  held  liable 
for  injuries  sustained  by  a  member  of  the  purchaser's  family  from 
an  explosion  of  the  polish  while  using  it  for  that  purpose.'  In  cases 
of  this  kind  it  is  important  to  distinguish  between  fraudulent  repre- 
sentations and  mere  warranties,  for  if  there  is  no  fraud,  but  only  a 
warranty,  clearly  no  action  for  decei^;  will  lie.®  Nor  will  mere  negli- 
gence on  the  part  of  the  seller  be  sufficient  to  sustain  such  an  action 
for  fraud,  and  there  is  much  authority  to  the  effect  that  no  action  for 
negligence  can  be  maintained  by  third  persons.*  It  has  also  been 
held  that  the  seller  of  a  dangerous  horse,  who  fraudulently  repre- 
sented him  to  be  safe  for  family  use,  was  not  liable  for  injuries  to 

1.  Schubert  v.  J.  R.  Clark  Co.,  49  4.  Huset  v.  J.  I.  Case  Threshing 
Minn.  331,  51  N.  W.  1103,  32  A.  S.  R.  Mach.  Co.,  120  Fed.  865,  57  C.  C.  A. 
559,  15  L.R.A.  818;  Heizer  v.  Kings-  237,  61  L.R.A.  303. 

land,  etc.;  Mfg.  Co.,  110  Mo.  605,  19  5.  Lewis  v.  Terry,  111  Cal.  39,  43 

S.  W.  630,  33  A.  S.  R.  482,  15  L.R.A.  Pac.  398,  52  A.  S.  R.  146,  31  L.R.A. 

821 ;  Cunningham  v.  C.  R.  Pease  House  220. 

Furnishing  Co.,  74  N.  H.  435,  69  Atl.  6.  State  v.  Fox,  79  Md.  514,  29  Atl. 

120, 124  A.  S.  R.  979,  20  L.R.A.(N.S.)  601,  47  A.  S.  R.  424,  24  L.R.A.  679. 

236;  Kuelling  v.  Roderick  Lean  Mfg.  7^  Cunningham     v.     C.     R.     Pease 

Co.,  183  N.  Y.  78,  75  N.  E.  1098,  111  House  Furnishing  Co.,  74  N.  H.  435, 

A.  S.  R.  691  and  note,  5  Ann.  Cas.  124,  69   Atl.   120,   124  A.   S.   R.   979,   20 

2  L.R.A.(N.S.)  303  and  note.            .  L.R.A.(N.S.)  236. 

Notes :  85  A.  S.  R.  375 ;  111  A.  S.  R.  8.  Note :  85  A.  S.  R.  375.    See  gen- 

710;  2  L.R.A.(N.S.)   304;  48  LJR.A.  erally,  Sales. 

<N.S.)  218.  9.  Lewis  v.  Terry,  111  Cal.  39,  43 

2.  Kuelling  v  Roderick  Lean  Mfg.  Pac.  398,  52  A.  S.  R.  146,  31  L.R.A. 
Co.,  183  N.  Y.  78,  75  N.  E.  1098,  111  220;  Heizer  v.  Kingsland,  etc.,  Mfg. 
A.  S.  R.  691,  5  Ann.  Cas.  124,  2  L.R.A.  Co.,  110  Mo.  605,  19  S.  W.  630,  33  A. 
<N.S.)  303.  S.  R.  482,  15  L.R.A.  821. 

3.  Woodward  v.  Miller,  119  Qa.  618,  Notes:  111  A.  S.  R.  710;  2  LJfc.A. 
46  S.  E.  847,  100  A.  S.  R.  188,  64  (N.S.)  303. 

L.R.A.  932.  See  NEOLiaENCE. 
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the  purchaser's  wife  occasioned  by  the  horse's  running  away.*^  The 
cases  dealing  with  the  liability  of  the  ultimate  vendor  do  not  always 
draw  a  sharp  line  between  fraud  and  negligence  as  the  basis  of  the 
action,  and  somewhat  variant  rules  are  sometimes  applied  to  dilBferent 
subjects  of  sale,  wherefore  the  articles  dealing  with  such  particular 
matters  should  be  consulted.*^ 

ChaTocter  of  Deception  and  Duty  to  Investigate 

123.  General  Rule  as  to  Negligence. — ^A  person  to  whom  false  rep- 
resentations are  made  is  not  entitled  to  relief  because  of  them  if  he 
might  readily  have  ascertained  the  truth  by  ordinary  care  and  atten- 
tion, and  his  failure  to  do  so  was  the  result  of  his  own  negligence.** 
.  Hence,  as  a  rule,  in  order  that  false  representations  may  be  ground 
for  an  action  of  deceit  or  for  rescission  of  a  contract  entered  into -in 
reliance  thereon,  they  must  be  such  as  are  calculated  to  impose  upon 
or  deceive  a  person  of  ordinary  prudence,  and  of  such  a  character 
that  a  reasonably  prudent  person  would  have  relied  on  them.**    In 

10.  Note:  2  L.R.A.(N.S.)  304.  Cas.  500,  23  L.R.A.(N.S.)  487;  Page 

11.  See  Drugs  and  Druggists,  vol.  v.  Parker,  43  N.  H.  363,  80  Am.  Dec. 
9,  p.  707  et  seq.;  Explosions  and  172;  Industrial  Savings,  etc.,  Co.  v. 
Explosives,  vol  11,  p.  700 ;  Food,  vol.  Plummer,  84  N.  J.  Eq.  184,  92  Atl. 
1],  par.  57.  583,  L.R.A.  1915C  613;  Saunders  v. 

12.  Camp  V.  Camp,  2  Ala.  632,  36  Hatterman,  24  N.  C.  32,  37  Am.  Dec. 
Am.  Dec.  423;  Munroe  v.  Pritchett,  16  404;  Finlayson  v.  Finlayson,  17  Ore. 
Ala.  785,  50  Am.  Dec.  203;  Meeks  v.  347,  21  Pac.  57,  11  A.  S.  R.  836,  3 
Garner,  93  Ala.  17,  8  So.  378,  11  L.R.A.  801  and  note;  Jackson  v. 
LJI.A.  196;  Dugan  v.  Cureton,  1  Ark. .  Stockbridge,  29  Tex.  394,  94  Am.  Dec. 
31,  31  Am.  Dec.  727;  Boyd  v.  Blank-  290;  Williams  v.  Hicks,  2  Vt.  36,  19 
man,  29  Cid.  19,  87  Am.  Dec.  146;  Am.  Dec.  693;  Mamlock  v.  Fairbanks, 
Gnstafson  v.  Rustemeyer,  70  Conn.  46  Wis.  415,  1  N.  W.  167,  32  Am. 
125,  39  AU.  104,  66  A.  S.  R.  92,  39  Rep.  716 ;  Hart  v.  Moulton,  104  Wis. 
L.R.A.  644;  Newsom  v.  Jackson,  26  349,  80  N.  W.  599,  76  A.  S.  R.  881; 
Ga.  241,  71  Am.  Dec.  206;  Woodruff  Pasley  v.  Freeman,  3  T.  R.  51,  1  Rev. 
V.  Gamer,  27  Ind.  4,  89  Am.  Dec.  477;  Rep.  634,  12  Eng.  Rnl.  Cas.  235. 
Frenzel  v.  MiUer,  37  Ind.  1,  10  Am.       jsTote:  32  A.  S.  R.  384  et  seq. 

5^P'  I??i  ?J^«^s^«^°  "^.V^Pfi^'"'  ^"^       13.  Hooker  v.   Midland   Steel   Co., 

^"t  ^1?'  ^o  ^u  n^'  ^f^(^^Tt  ""'   215  lU.  444,  74  N.  E.  445,  106  A.  S. 
Turbeville,  2  Bibb  (Ky.)  602,  5  Am.   p  i ta . .  t?„^cin«  ^   T«i,r,a  ion  Tn  aao 

Dec.  642;  Ripy  v.  Cronan,  131  Ky.  f^li^V^s^^^^^^^^ 

631,.  115  S.  W:  791,  21  L.R.A.CN.sf)  f  ^'  \^t\f\^^',^A^k^^^^^ 

305^  Boulden  v.  Stilwell,  100  Md.  543,  ^f^  I'  f  ^T"/x^T^  ^^o  ^'  ^^  ^^' 

60  Atl.  609,  1  L.R.A.(N.S.)  258;  Sil-  ^^^  1     o?  ,;^  ,?aL^®/  Barnard  v. 

ver  V.  Frazier,  3  Allen  (Mass.)  382,  81  5,"^°?^'  ^^  ^^- 1^^'  ^^  ^^-  ^^^c.  416; 

Am.  Dec.  662;  Whiting  v.  Price,  172  ^^a^k  v.  Edgar,  84  Mo.  106,  54  Am. 

Mass.  240,  51  N.  E.  1084,  70  A.  S.  R.  Rep.  84;  Page  v.  Parker,  43  N.  H. 

262;  Long  v.  Athol,  196  Mass.  497,  82  363,  80  Am.  Dec.  172;  Lyons  v.  Briggs, 

N.  E.  665,  17  L.R.A.(N.S.)   96;  Ma-  14  R.  L  222,  51  Am.  Rep.  372;  Wynne 

bardy  v.  McHugh,  202  Mass.  148,  88  v.  Allen,  7  Baxt.  (Tenn.)  312,  32  Am. 

N.  E.  894,  132  A.  S.  R.  484,  16  Ann.  Rep.  562;  Rorcr  Iron  Co.  v.  Trout, 
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other  words,  where  the  means  of  knowledge  are  at  hand  and  are 
equally  available  to  both  parties,  and  the  subject  matter  is  alike  open 
to  their  inspection,  if  one  of  them  does  not  avail  himself  of  those 
means  and  opportunities,  he  will  not  be  heard  to  say  that  he  was 
deceived  by  the  other's  misrepresentations.**  But  this  doctrine  does 
not  authorize  deception  in  what  is  said  or  unsaid,  and  hence  the 
effect  of  negligence  on  the  part  of  the  party  deceived  may  be  tolled 
by  the  active  fraud  of  the  other  party.** 

124.  Indefinite   and   Extravagant   Assertions. — ^A    representation 
may  be  so  indefinite  that  the  person  to  whom  it  is  made  has  no  right 

83  Va.  397,  2  S.  E.  713,  5  A.  S.  R.  41  Pa.  St.  319,  80  Am.  Dec.  624; 
285.  Lawson  v.  Vernon,  38  Wash.  422,  80 

I^otes:  33  Am.  Dec.  710  j  2  L.R.A.   Pac.  559,  107  A.   S.  R.  880;   Pigott 
743.  V.   Graham,  48   Wash.   348,   93   Pac 

14.  Dalhoff  Const.  Co.  v.  Block,  157  435,  14  L.R.A.(N.8.)  1176;  Mamlock 
Fed.  227,  85  C.  C.  A.  25,  17  L.R.A.  v.  Fairbanks,  46  Wis.  415,  1  N.  W. 
(N.S.)  419;  Tooker  v.  Alston,  159  167,  32  Am.  Rep.  716. 
Fed.  599,  86  C.  C.  A.  425,  16  L.R.A.  Notes:  2  Am.  Dec.  79  et  seq.;  12  A. 
(N.S.)  818;  Juzan  v.  Toulmin,  9  Ala.  S.  R.  37;  32  A.  S.  R.  384  et  seq.;  38 
662,  44  Am.  Dec.  448;  Munroe  v.  A.  S.  R.  845;  28  L.R.A.(N.S.)  206;  12 
Pritchett,  16  Ala.  785,  50  Am.  Dec.  Eng.  Rul.  Cas.  295. 
203;  Montgomery  S.  R.  Co.  v.  Mat-  15.  Webster  v.  Haworth,  8  Cal.  21, 
thews,  77  Ala.  357,  54  Am.  Rep.  60;  68  Am.  Dec.  287;  Stackpole  v.  Han- 
Champion  V.  Woods,  79  Cal.  17,  21  cock,  40  Fla.  362,  24  So.  914,  45  L.R.A. 
Pac.  534,  12  A.  S.  R.  126;  Collier  v.  814;  Pringle  v.  Samuel,  1  Litt.  (Ky.) 
Harkness,  26  Ga.  362,  71  Am.  Dec.  43, 13  Am.  Dec.  214 ;  Hanks  v.  McKee, 
216;  Crocker  v.  Manley,  164  lU.  282,  2  Litt.  (Ky.)  227, 13  Am.  Dec.  265  and 
45  N.  E.  577,  56  A.  S.  R.  196;  Frenzel  note;  Atwood  v.  Chapman,  68  Me.  38, 
V.  Miller,  37  Ind.  1,  10  Am.  Rep.  62;-  28  Am.  Rep.  5;  Lamm  v.  Port  Deposit 
Bell  V.  Byerson,  11  la.  233,  77  Am.  Homestead  Ass'n,  49  Md.  233,  33  Am. 
Dec.  142;  Ripy  v.  Cronan,  131  Ky.  Rep.  246;  Barnard  v.  Duncan,  38  Mo. 
631,  115  S.  W.  791,  21  L.R.A. (N.S.)  170,  90  Am.  Dec.  416  and  note; 
305;  Boulden  v.  StilweU,  100  Md.  Morgan  v.  Dinges,  23  Neb.  271,  36  N. 
543,  60  AtL  609,  1  L.R.A.(N.S.)  258  W.  544,  8  A.  S.  R.  121;  RothmiUer  v. 
and  note;  Medebury  v.  Watson,  6  Stein,  143  N.  Y.  581,  38  N.  E.  718,  26 
Mete.  (Mass.)  246,  39  Am.  Dec.  726;  L.R.A.  148;  Brown  v.  Gray,  51  N.  C. 
Poland  V.  Brownell,  131  Mass.  138,  41  103,  72  Am.  Dec.  563;  Griffin  v.  Roa- 
Am.  Rep.  215 ;  Deming  v.  Darling,  148  noke  R.,  etc.,  Co.,  140  N.  C.  514,  53 
Mass.  504,  20  N.  E.  107,  2  L.R.A.  S.  E.  307,  6  L.R.A.(N.S.)  463;  Had- 
743;  Hoist  v.  Stewart,  161  Mass.  516,  ley  v.  Clinton  County  Importing  Co., 
37  N.  E.  755,  42  A.  S.  R.  442;  Long  13  Ohio  St.  502,  82  Am.  Dec.  454; 
V.  Athol,  196  Mass.  497,  82  N.  E.  665,  Croyle  v.  Moses,  90  Pa.  St.  250,  35 
17  L.R.A.(N.S.)  96;  Anderson  v.  Bur-  Am.  Rep.  654;  Handy  v.  Waldron,  IS 
nett,  5  How.  (Miss.)  165,  35  Am.  Dec.  R.  I.  567,  29  Atl.  143,  49  A.  S.  R. 
425;  Anderson  v.  Hill,  12  Smedes  &  794;  Dirks  Trust,  etc.,  Co.  v.  Koch, 
M.  (Miss.)  679,  51  Am.  Dec.  130;  Cot-  32  S.  D.  551, 143  N.  W.  952,  49  L.R.A. 
trill  V.  Krum,  100  Mo.  397,  13  S.  W.  (N.S.)  513;  Wintz  v.  Morrison,  17 
753,  18  A.  S.  R.  549;  Stewart  v.  Tex.  372,  67  Am.  Dec  658;  Crompton 
Steams,  63  N.  H.  99,  56  Am.  Rep.  496 ;  v.  Beedle,  83  Vt  287,  75  Atl.  331^ 
Fulton  V.  Hood,  34  Pa.  St  365,  75  Ann.  Cas.  1912 A  399,  30  L.B A.  (N.S.) 
Am.  Dec.  664;  Rockafellow  v.  Baker,    748  and  note. 
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to  rely  on  it.**  Fraud  cannot  be  predicated  of  representations  or 
assurances  which  in  the  nature  of  things  are  impossible  of  perform- 
ance and  in  regard  to  which  no  one  having  the  capacity  to  contract 
at  all  could  be  deceived,*'  or  where  from  the  nature  of  the  representa- 
tion it  is  incredible  that  the  person  to  whom  it  was  made  could  have 
been  deceived.*®  On  the  other  hand,  the  mere  fact  that  false  repre- 
sentations were  so  extravagant  that  sensible  people  would  not  have 
relied  upon  them  does  not  preclude  a  finding  that  plaintiff  did  so, 
nor  relieve  the  defendant  from  Uability  for  his  fraud,  if  he  committed 
fraud,  since  it  is  as  much  an  actionable  fraud  wilfully  to  deceive  a 
credulous  person  with  an  improbable  falsehood  as  it  is  to  deceive  a 
cautious,  sagacious  person  with  a  plausible  one.**  Persons  holding 
themselves  out  to  the  world  as  skilled  in  a  particular  branch  of  me- 
chanics, who  induce  others  to  incur  expense  and  part  with  their  money 
upon  false  and  fraudulent  assurances  that  their  skill  wiU  enable  them 
to  accomplish  results  which,  although  hitherto  deemed  unattainable, 
are  not  manifestly  absurd  and  essentially  impracticable  in  the  nature 
of  things,  cannot  escape  liability  in  an  action  of  deceit  where  they 
promise  more  than  their  skill  will  enable  them  to  perform.  Thus, 
it  has  been  held  that  one  has  a  right  to  rely  on  representations  of  a 
tradesman  that  a  tin  roof  constructed  by  him  will  last  a  certain 
number  of  years,  and  that  the  tradesman  cannot  escape  liability  in 
an  action  of  deceit  because  he  cannot  make  good  such  representation^ 
even  though  workmen  are  generally  agreed  that  a  tin  roof  cannot  be 
made  which  will  last  that  long.*^ 

125.  Reference  to  Sources  of  Information. — ^The  fact  that  the  party 
making  the  representations  refers  to  his  sources  of  information  does 
not  necessarily  prevent  the  other  party  from  relying  on  the  repre- 
sentations. Whether  he  should  have  consulted  the  sources  referred 
to  depends  on  circumstances,*  and  is  often  held  to  be  a  question  for 
the  jury.*  Thus,  if  one  who  inquires  about  the  title  to  property  is 
expressly  referred  by  the  vendor  to  a  will  under  which  title  is  derived, 
or  if  the  vendor  expresses  any  doubt  as  to  the  title,  it  is  incumbent  on 
the  purchaser  to  investigate  the  subject  for  himself,  even  though  the 
vendor  states  that  the  title  is  good  and  valid,  and  if  he  fails  to  do  so 
and  the  title  turns  out  to  be  bad  his  loss  is  due  to  his  own  negligence ; 
but  the  contrary  is  true  if  the  vendor's  representations  are  such  as 

16.  Bank  of  Havelock  v.  Western   ick,  78  Wis.  1,  47  N   W.  6,  11  L.R.A. 
Union  Tel.  Co.,  141  Fed.  522,  72  C.  C.   199. 

A.   580,  5  Ann.   Cas.  515,  4  L.R.A.  19.  Bamdt  v.  Frederick,  78  Wis.  1, 

(N.S.)  181.  47  N.  W.  6, 11  L.R.A.  199. 

17.  McGar  v.  Williams,  26  Ala.  469,  20.  McGar  v.  Williams,  26  Ala.  460, 
62  Am.  Dec.  739.  02  Am.  Dec.  739. 

18.  Mt.  Hope  Nurseries  Co.  v.  Jack-  1.  Whiting  v.  Price,  172  Mass.  240, 
Bon,  36  Okla.  273,  128  Pac.  250,  45  51  N.  E.  1084,  70  A.  S.  R.  263. 
L.R.A.(N.S.)   243;  Bamdt  v.  Freder-  2.  See  infra,  par.  193. 
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are  calculated  to  induce  the  vendee  to  believe  that  the  title  is  valid 
and  to  prevent  him  from  making  further  inquiry,  and  he  purchases 
in  reliance  thereon,  even  though  the  vendor  states  that  his  title  is 
derived  under  the  will.*  If  one  states  that  his  entire  knowledge  in 
regard  to  a  matter  is  derived  from  certain  documents,  the  effect  is 
only  to  limit  his  representations  to  what  appears  from  them.  And 
the  mere  fact  that  the  vendor  of  land  informs  the  vendee  that  he 
never  has  seen  the  property  does  not  necessarily  preclude  recovery 
for  false  representations  in  regard  to  it,  as,  for  example,  where  the 
vendor  makes  a  great  show  of  care  to  ascertain  the  facts  and  his 
employees  have  seen  and  examined  the  property.* 

126.  Exceptions  to  and  Modifications  of  Rule  Generally. — ^In  the 
application  of  the  general  rule  as  to  diligence  *  the  circumstajaces  of 
each  case  should  be  considered  to  determine  whether  the  plaintiflF  has 
been  guilty  of  such  inexcusable  neglect  as  to  preclude  him  under  the 
general  rule  of  public  policy  from  having  a  remedy  against  one  who 
has  fraudulently  abused  his  confidence.  The  law  does  not  require 
extraordinary  diligence,*  and  as  to  those  facts  which  by  ordinary 
diligence  could  not  be  ascertained,  it  permits  a  reliance  on  the  asser- 
tions of  the  party,  who  from  his  opportunities  has  the  means  of 
knowledge.'  One  has  a  right  to  rely  on  statements  of  material 
facts,  essentially  connected  with  the  substance  of  the  transaction, 
where  they  are  not  mere  general  commendations  or  expressions  of 
opinion,  and  are  as  to  matters  within  the  knowledge  of  the  person 
making  them,  or  as  to  which  he  assumes  to  assert  them  as  of  his 
knowledge,  or  mattors  which  from  their  nature  or  situation  are 
peculiarly  within  his  knowledge.®  The  same  right  exists  where  one 
is  not  in  a  position  to  ascertain  the  truth  by  the  exercise* of  ordinary 
diligence,'  or  can  do  so  only  with  difficulty,  or  by  employing  an 
expert, ^^  or  there  is  a  confidential  relation  existing  between  the  par- 
ties.^^    In  short,  an  investigation  is  not  usually  required  if  the  parties 

3.  Campbell  v.  Hillman,  15  B.  Men.  A.  S.  R.  794;  Pigott  v.  Graham,  48 
(Ky.)  508,  61  Am.  Dec.  195.  Wash.   34%  93   Pac.  435,  14  LJI.A. 

4.  Howe  V.  Martin,  23  Okla.  561,  (N.S.)  1176;  Standard  Mfg.  Co.  v. 
102  Pac.  128,  138  A.  S.  R.  840.  Slot,  121  Wis.  14,  98  N.  W.  923,  105 

5.  See  supra,  par.  123.  A.  S.  R.  1016. 

6.  Hoist  V.  Stewart,  161  Mass.  516,  Note:  90  Am.  Dec.  430. 

37  N.  E.  755,  42  A.  S.  R.  442 ;  Whit-  9.  Sherwood     v.     Salmon,    5     Day 

ing  v.  Price,  172  Mass.  240,  51  N.  E.  (Conn.)  439,  5  Am.  Dec.  167. 

1084,  70  A.  S.  R.  262.  10.  Ballard  v.  Lyons,  114  Minn.  264, 

7.  Camp  V.  Camp,  2  Ala.  632,  36  131  N.  W.  320,  38  L.R.A.(N.S.)  301. 
Am.  Dec.  423.  11.  Edward   Barron  Estate   Co.    v. 

8.  Endsley  v.  Johns,  120  111.  489,  Woodruff  Co.,  163  Cal.  561,  126  Pac. 
12  N.  E.  247,  60  Am.  Rep.  572;  Hanks  351,  42  L.R.A.(N.S.)  125;  Teaehout  v. 
V.  McKee,  2  Litt.  (Ky.)  227,  13  Am.  Van  Hoesen,  76  la.  113,  40  N.  W.  96. 
Dec.  265;  Stewart  v.  Steams,  63  N.  14  A.  S.  R.  206, 1  L.R.A.  664:  Graffen- 
H.  99,  56  Am.  Rep.  496;  Handy  v.  stein  v.  Epstein,  23  Kan.  44o,  33  Am. 
Waldron,  18  R.  I.  567,  29  Atl.  143,  49  Rep.  171;  Ripy  v.  Cro'nan,  131  Ky. 
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do  not  stand  on  an  equal  footing,**  or  do  not  have  equal  means  of 
knowledge.*'  It  has  been  held  that  negligence  is  not  ground  for 
refusing  equitable  relief  against  a  decree  procured  by  practicing 
deception  on  the  court,  since  a  party  is  not  required  to  be  on  his 
guard  against  fraudulent  acts  of  that  character.**  The  fact  that  one 
has  been  warned  that  a  person  with  whom  he  is  about  to  deal  is  old, 
forgetful,  and  incapable,  does  not  necessarily  prevent  him  from  rely- 
ing on  representations  made  by  such  person.*^ 

127.  Examination  Prevented  or  DiflBicult. — The  fact  that  the  party 
to  whom  the  representations  were  made  might  have  discovered  the 
truth  by  investigation  is  immaterial  where  he  was  fraudulently  in- 
duced to  forego  making  inquiries  or  investigations  which  he  other- 
wise would  have  made,**  or  where  the  representations  are  of  such  a 
character  or  are  made  in  such  a  way  as  to  disarm  his  vigilance,  lull 
his  suspicions,  and  induce  him  to  refrain  from  making  such  inquiries 

631,  116  S.  W.  791,  21  L,R.A.(N.S.)  R.  Co.,  17  Tex.  560,  67  Am.  Deb.  675; 

305;  Morrill  v.  Palmer,  68  Vt.  1,  33  Howard  v.  Gould,  28  Vt.  623,  67  Am. 

Atl.   829,  33  L.R.A.  411 ;   Bosher  v.  Dec.  728 ;  Lawson  v.  Vernon,  38  Wash.  ' 

Richmond  &  H.  Land  Co.,  89  Va.  456,  422,  80  Pac.  559,  107  A.  S.  R.  880; 

16  S.  E.  360,  37  A.  S.  R.  879.  Pigott  v.  Graham,  48  Wash.  348,  93 

Note:  90  Am.  Dec.  428.  Pac.  435, 14  L.R.A.(N.S.)  1176;  Smith 

12.  Graffenstein  v.  Epstein,  23  Kan.  v.  Mariner,  5  Wis.  551,  68  Am.  Dec. 
443,    33   A^.   Rep.    171;    Cottrill   v.  73. 

Krnm,  100  Mo.  397,  13  S.  W.  753,  18  Note :  90  Am.  Dec.  428. 

A.  S.  R.  549;  Stewart  v.  Steams,  63  14.  De  Louis  v.  Meek,  2  G.  Greene 

N.  H.  99,  56  Am.  Rep.  496.  (la.)  55,  50  Am.  Dec.  "491.     See  Judg- 

Note:  10  L.R.A.  606.  ments. 

13.  Russ  Lumber,  etc.,  Co.  v.  Mus-  16.  Cutter  y.  Hamlen,  147  Mass.  471, 
cupiabe  Land  &  Water  Co.,  120  Cal.  18  N.  E.  397,  1  L.R.A.  429. 

521,  62  Pac.  995,  65  A.  S.  R.  186;  16.  Gustafson    v.    Rustemeyer,    70 

Graffenstein  v.  Epstein,  23  Kan.  443,  Conn.  125,  39  Atl.  104,  66  A.  S.  R.  92, 

33  Am.  Rep.  171;  Crane  v.  Elder,  48  39  L.R.A.  644;   Williams  v.  McFad- 

Kan.  259,  29  Pac.  151,  15  L.R.A.  795;  den,  23  Fla.  143,  1  So.  618,  11  A.  S. 

Bean  v.  Herrick,  12  Me.  262,  28  Am.  r^    345.    Stackpole    v.    Hancock,    40 

?//-.5^I^L^?l\^^^nn'';  ^^^'^A^^/xri??  ^la.  362,  24  So.  914,  45  L.R.A.  814; 

5^1  ^^1^^*^'  ^^?{r\^-    •^•^?;.^  Ripy   V.   Cronan,  131   Ky.   631,   115 

258;    M^W    V.    Wats<^     6    Mete,  g     ^     ^^^     gl    L.R.A.(N.S.)    305; 

(Mass.)  246,  39  Am.  Dec.  726;  Durkin  Mg^burv  v    Watson    6  Mete     Uobr  ) 

V.  Cobleigh,  166  Mass.  108,  30  N.  E.  ^^f  ^o^.       n      70fi    o    t  xT^'^ 

474,  32  I  S.  R.  436,  17  L.R.A.  270;  246,  39  Am.  Dec  726;  Parker  v.  Moul- 

Anderson  v.  Burnett,  5  How.  (Miss.)  ^°°/  ^}^  ^^'  ^^' ^^^^^P•  ^^o^ 

165,   35    Am.    Dec.    425;    Cottrill    v.  Poland  v.   Brownell,  131  Mass.  138, 

Krum,  100  Mo.  397,  13  S.  W.  753,  18  41  Am.  Rep.  21o;  Mabardy  v.  Mc- 

A.  S.  R.  549;  Stewart  v.  Stearns,  63  Hugh,  202  Mass.  148,  88  N.  E.  894, 

N.  H.  99,  56  Am.  Rep.  496;  Saunders  132  A.  S.  R.  484,  16  Ann.  Cas.  500, 

V.  Hatterman,  24  N.  C.  32,  37  Am.  23    L.R.A. (N.S.)     487;     Stewart    v. 

Dec.  404;  Fargo  Gas  &  Coke  Co.  v.  Steams,  63  N.  H.  99,  56  Am.  Rep. 

Fargo  Gas  &  Electric  Co.,  4  N.  D,  219,  496;  Hunt  v.  Barker,  22  R.  I.  18,  46 

59  N.  W.  1066,  37  L.R.A.  593 ;  Mitchell  Atl.  46,  84  A.  S.  R.  812 ;  Crompton 

V.  Zimmerman,  4  Tex.  75,  51  Am.  Dec.  v.  Beedle,  83  Vt.  287,  75  Atl.  331,  Ann. 

717;  Henderson  v.  San  Antonio,  etc.,  Cas.  1912A  399,  30  L.R.A.(N.S.)  748; 

375 


§  128  FRAUD  AND  DECEIT  12  R.  C.  L. 

or  examination,*'  or  where  by  trick  or  artifice  he  was  prevented  by 
the  other  party  from  making  an  examination.*®  Similarly,  there 
is  much  authority  to  the  effect  that  the  necessity  of  investigation  may 
be  dispensed  with  by  the  fact  that  the  property  involved  is  located  so 
far  from  the  place  of  the  transaction  that  an  investigation  would 
entail  great  expense  and  incouvouieuce.**  This  rule,  however,  can- 
not be  applied  indiscriminately,  and  there  are  many  decisions  hold- 
ing that  the  fact  that  the  property  was  at*  a  distance  did  not  excuse 
an  examination  or  investigation.-®  So  it  has  been  held  that  mis- 
representations as  to  the  value  of  land  lying  in  a  neighboring  county 
are  not  actionable,  though  the  vendee  has  never  seen  the  property, 
where  he  could  by  reasonable  diligence  have  informed  himself  of  its 
value,  either  by  examining  it  or  making  inquiries.* 

128.  Constructive  Notice. — The  law  of  constructive  notice  can 
never  be  so  applied  as  to  relieve  a  party  from  responsibility  for  actual 
misstatements  and  frauds,*  though  if  one  has  knowledge  of  such  facts 
as  woifld  lead  any  honest  man  using  ordinary  caution  to  make  further 
inquiries,  and  does  not  make,  but  on  the  contrary  studiously  avoids 
making  them,  he  must  be  taken  to  have  notice  of  those  facts,  which, 
if  he  had  used  such  ordinary  diligence,  he  would  readily  have  ascer- 
tained.* Nor  is  a  party  who  is  put  upon  inquiry  by  notice  bound  at 
his  peril  to  assume  that  the  notice  asserts  the  facts ;  and  if  he  is  reason- 

Pigott  V.  Graham,  48  Wash.  348,  93  ges,  23  Neb.  271,  36  N.  W.  544,  8  A. 

Pac.  435,  14  L.R:A.(N.S.)  1176.  S.  R.  121;  Cressler  v.  Rees,  27  Neb. 

Notes :  2  Am.  Dec.  78 ;  68  Am.  Dec.  515,  43  N.  W.  363,  20  A.  S.  R.  691. 

655;  18  A.  S.  R.  557;  38  A.  S.  R.  Notes:  2  Am.  Dec.  79,  80;  35  L.R.A. 

845;  12  Eng.  Rul.  Cas.  295,  297.  430;  38  L.R.A.(N.S.)  307. 

17.  Kirkland  v.  Lott,  2  Scam.  (111.)  See  Bean  v.  Herrick,  12  Me.  2Cv:\  28 
13,  33  Am.  Dec.  435;  Crane  v.  Elder,  Am.  Dec.  176,  where  the  fact  thai  tlie 
48  Kan.  259,  29  Pac.  151,  15  L.R.A.  property  was  at  a  distance  was  taken 
795;  Bean  v.  Herrick,  12  Me.  262,  28  into  consideration. 

Am.  Dec.  176;  Stewart  v.  Stearns,  63  20.  Nominan  v.  Sutter  County  Land 
N.  H.  99,  56  Am.  Rep.  496;  Saunders  Co.,  81  Cal.  1,  22  Pac.  515,  6  L.R.A.- 
V.  Hatterman,  24  N.  C.  32,  37  Am.  219;  Williams  v.  McFadden,  23  Fla. 
Dec.  404;  Alston  v.  Oregon  Water  143,  1  So.  618,  11  A.  S.  R.  345;  Dem- 
Power  &  R.  Co.,  52  Ore.  343,  96  Pac.  ing  v.  Darling,  148  Mass.  504,  20  N. 
1095,  97  Pac.  538,  20  L.R.A.(N.S.)  E.  107,  2  L.R.A.  743. 
915;  McKinnon  v.  Vollmar,  75  Wis.  1.  Saunders  v.  Hatterman,  24  N.  C. 
82,  43  N.  W.  800,  17  A.  S.  R.  178,  6  32,  37  Am.  Dec.  404  and  note. 
L.RJI.  121.  Notes:  90  Am,  Dec.  430;  35  L.R.A. 

18.  Tooker  v.  Alston,  159  Fed.  599,   430. 

86  C.  C.  A.  425, 16  L.R.A.(N.S.)  818;  2.  Western  Mfg.  Co.  v.  Cotton,  126 

Handy  v.  Waldron,  18  R.  I.  567,  29  Ky.  749,  104  S.  W.  758,  12  L.R.A. 

Atl.  143,  49  A.  S.  R.  794;  Mamloek  v.  (N.S.)  427;  Converse  v.  Blurarich,  14 

Fairbanks,  46  Wis.  415,  1  N.  W.  167,  Mich.  109,  90  Am.  Dec.  230.     See  in- 

32  Am.  Rep.  716.  fra,  par.  130  et  seq.    And  see  gener- 

19.  Bostwick     V.     Lewis,     1     Day  ally,  Notice;  Records. 

(Conn.)  250,  2  Am.  Dec.  73  and  note;       3.  Converse  v.  Blumrich,  14  Mich. 
Sherwood  v.  Salmon,  5  Day  (Conn.)    109,  90  Am.  Dec.  230. 
439,  5  Am.  Dec.  167;  Morgan  v.  Din- 
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ably  diligent  in  obtaining  information  from  the  sources  likely  to 
supply  it,  and  obtains  none,  he  deprives  the  notice  of  all  force.*  If 
he  seeks  the  best  authority  to  ascertain  the  truth  of  rumors,  and  is 
there  misled,  the  person  misleading  him  cannot  be  allowed  to  support 
rights  by  insisting  that  he  should  still  be  chargeable  with  the  reports 
which  he  had  endeavored  in  vain  to  verify.* 

129.  Duty  to  Consult  Records. — It  is  generally  held  that  fraud 
may  be  predicated  of  false  representations  or  concealments,  although 
the  truth  could  have  been  ascertained  by  an  examination  of  public 
records,*  at  least  where  the  representation  is  knowingly  false  and 
is  made  for  the  express  purpose  of  deceiving  and  defrauding  another 
who  relies  on  iU  This  rule  is  especially  applicable  where  the  party 
to  whom  the  representations  are  made  has  no  opportunity  to  exam- 
ine the  records,®  or  where  such  investigation  would  not  reveal  the 
truth.*  It  has  also  been  held  that  a  woman  has  a  right  to  rely 
on  the  positive  and  repeated  assertions  of  a  man  that  he  has  been 
lawfully  divorced  from-  his  former  wives,  made  for  the  purpose  of 
inducing  her  to  marry  him,  and  that  she  is  not  required  to  investi- 
gate the  records  in  a  city  three  hundred  miles  away.*^  But  it  has 
been  held  that  to  excuse  an  examination  of  the  records,  when  access- 
ible, the  representation  must  be  such  as  to  induce  the  party  to  whom 
it  is  made  to  refrain  from  making  such  examination;  and  that  the 

4.  Note :  90  Am.  Dec.  243.  v.  Hausaman,  42  Okla.  41,  140  Pac. 

6.  Converse  v.  Blumrich,  14  Mich.   407,   52   L.R.A.(N.S.)    519;   Hunt  v. 
109,  90  Am.  Dec.  230.  Barker,  22  R.  I.  18,  46  Atl.  46,  84  A. 

6.  CuUum  V.  Mobile  Branch  Bank,  S.  R.  812;  Darlington  v.  J.  L.  Gates 
4  Ala.  21,  37  Am.  Dec.  725;  Zang  v.  Laud  Co.,  142  Wis.  198,  125  N.  W. 
Adams,  23  Colo.  408,  48  Pac.  509,  58  456,  135  A.  S.  R.  1070. 
A.  S.  R.  249 ;  McCormick  v.  Miller,  102  Notes :  15  Am.  Rep.  385 ;  11  L.R.A. 
HI.  208,  40  Am.  Rep.  577 ;  Kehl  v.  Ab-  107 ;  37  L.R.A.  603,  604 ;  28  L.R.A. 
ram,  210  Dl.  218,  71  N.  E.  347,  102  (N.S.)  209  et  seq.;  38  L.R.A.(N.S.) 
A.  S.  R.  158 ;  Backer  v.  Pyne,  130  Ind.   307,  308. 

288,  30  N.  E.  21,  30  A.  S.  R.  231;  7.  Kebl  v.  Abram,  210  lU.  218,  71 
Westerman  v.  Corder,  86  Kan.  239, 119  N.  E.  347, 102  A.  S.  R.  158;  Backer  v. 
Pac.  868,  Ann.  Cas.  1913C  60,  39  Pyne,  130  Ind.  288,  30  N.  E.  21,  30 
L.R.A.(N.S.)  500;  Campbell  v.  Whit-  A.  S.  R.  231;  Hoock  v.  Bowman,  42 
tingham,  5  J.  J.  Marsh.  (Ky.)  96,  20  Neb.  80,  60  N.  W.  389,  47  A.  S.  R. 
Am.  Dec.  241;  Hoist  v.  Stewart,  161  691;  Hunt  v.  Barker,  22  R.  I.  18,  46 
Mass.  516,  37  N.  E.  755,  42  A.  S.  R.  Atl.  46,  84  A.  S.  R.  812.  See  general- 
442;  Parham  v.  Randolph,  4  How.  ly,  Vendor  and  Purchaser. 
(Miss.)  435,  35  Am.  Dec.  403;  Clark  8.  Webster  v.  Hawarth,  8  Cal.  21,  68 
V.  Edgar,  84  Mo.  106,  54  Am.  Rep.  84 ;   Am.  Dec.  287. 

Hoock  V.  Bowman,  42  Neb.  80,  60  N.  9.  Zang  v.  Adams,  23  Colo.  408,  48 
W.  389,  47  A.  S.  R.  691;  Martin  v.  Pac.  509,  58  A.  S.  R.  249;  Hoock  v. 
Hutton,  90  Neb.  34,  132  N.  W.  727,  Bowman,  42  Neb.  80,  60  N.  W.  389, 
36  L.R.A.(N.S.)  602;  Monell  v.  Col-  47  A.  S.  R.  69L 
den,  13  Johns.  (N.  Y.)  395,  7  Am.  10.  Blossom  v.  Barrett,  37  N.  Y. 
Dec.  390 ;  Masson  v.  Bovet,  1  Denio.  434,  97  Am.  Dec.  747. 
(N.  Y.)  69,  43  Am.  Dec.  651;  Gannom 
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fact  that  such  an  examination  would  have  disclosed  the  facts,  though 
it  does  not  necessarily  destroy  the  right  of  reliance,  is  nevertheless 
entitled  to  its  weight  in  determining  whether  the  representations 
are  such  as  would  impose  on  a  person  of  ordinary  prudence.*^  It 
has  also  been  held  that  mere  silence  will  hot  constitute  fraud  where 
the  truth  can  be  discovered  by  an  examination  of  the  records,  and 
the  other  party  knows  that  he  has  certain  rights  in  the  premises, 
though  the  contrary  is  true  where  the  other  party  is  prevented  by 
false  representations  from  making  an  investigation.** 

130.  Rule  that  Investigation  Is  Unnecessary.-r-There  is  a  strong 
line  of  authority  to  the  effect  that  one  to  whom  a  distinct  and  definite 
representation  has  been  made  is  entitled  to  rely  on  such  representa- 
tion, and  need  not  make  further  inquiry  concerning  the  particular 
facts  involved.*'  Under  this  rule  it  is  sufficient  if  the  representations 
are  of  a  character  to  induce  action  and  do  induce  it,  and  the  only 
question  to  be  considered  is  whether  the  misrepresentations  actually 
deceived  and  misled  the  complaining  party,  without  reference  to 
whether  they  would  influence  a  person  of  ordinary  intelligence,** 
or  to  the  fact  that  the  means  of  knowledge  are  open  to  the  complain- 
ing party,*^  or  easily  available  to  him,**  and  that  he  might  ascertain 
the  truth  by  proper  inquiry  or  investigation.*'    Under  such  circum- 

11.  Clark  V.  Edgar,  84  Mo.  106,  54  exander,  30  Okla.  198,  120  Pac.  601, 
Am.  Rep.  84.  38  L.R.A.(N.S.)  787;  Mt.  Hope  Nurse- 

12.  Haynie  v.  Hall,  5  Humpb.  ries  Co.  v.  Jackson,  36  Okla.  273,  128 
(Tenn.)  290,  42  Am.  Dec.  427.  Pac.  250,  45  L.R.A.(N.S.)  243;  Hunt 

13.  Lahay  v.  City  Nat.  Bank,  15  v.  Barker,  22  R.  I.  18,  46  Atl.  46,  84 
Colo.  339,  25  Pac.  704,  22  A.  S.  R.  A.  S.  R.  812;  Kathan  v.  Comstock,  140 
407;  Zang  v.  Adams,  23  Colo.  408,  48  Wis.  427,  122  N.  W.  1044,  28  L.R.A. 
Pac.  609,  58  A.  S.  R.  249;  Williams  v.  <N.S.)  201. 

McFadden,  23  Fla.  143,  1  So.  618,  11  Notes:  15  Am.  Rep.  386;  6  L.R.A. 

A.  S.  R.  346 ;  Westerman  v.  Corder,  150,  151 ;  12  Eng.  Rul.  Cas.  297. 

86  Kan.  239,  119  Pac.  868,  Ann.  Cas.  14.  Western  Mfg.  Co.  v.  Cotton,  126 

1913C  60,  39  L.R.A.(N.S.)  500:  PJaton  Ky.  749,  104  S.  W.  758,  12  L.R.A. 

V.  Winnie,  20  Mich.  156,  4  Am.  Rep.  (N.S.)  427;  CottriU  v.  Krum,  100  Mo. 

377;  Smith  v.  Werkheiser,  152  Mich.  397,  13  S.  W.  763,  18  A.  S.  R.  549; 

177,  115  N.  W.  964,  125  A.  S.  R.  406,  Bowe  v.  Gage,  127  Wis.  245,  106  N. 

15    L.R.A.(N.S.)     1092;    Cottrill    v.  W.  1074,  115  A.  S.  R.  1010. 

Krum,  100  Mo.  397,  13  S.  W.  753,  18  15.  Western  Mfg.  Co.  v.  Cotton,  126 

A.  S.  R.  549;  Hoock  v.  Bowman,  42  Ky.  749,  104  S.  W.  758,  12  L.R.A. 

Neb.  80,  60  N.  W.  389,  47  A.  S.  R.  (N.S.)  427;  CottrUl  v.  Krum,  100  Mo. 

691;  Martin  v.  Hutton,  90  Neb.  34,  397,  13  S.  W.  753,  18  A.  S.  R.  549; 

132  N.  W.  727,  36  L.R.A.(N.S.)  602;  WOson  v.  Carpenter,  91  Va.  183,  21 

Van  Epps  v.  Harrison,  5  Hill  (N.  Y.)  S.  E.  243,  50  A.  S.  R.  824. 

63,40    Am.    Dec.    314;    Watsoa    v.  16.  Western  Mfg.  Co.  v.  Cotton,  126 

People,  87  N.y.  561, 41  Am.  Rep.  397;  Ky.  749,  104  S.  W.  758,  12  L.R.A. 

GrifTin  v.  Roanoke  R.  &  Lumber  Co.,  (N.S.)  427. 

140  N.  C.  514,  53  S.  E.  307,  6  L.R.A.  17.  Kirkland  v.  Lott,  2  Scam.  (HI.) 

(N.S.)  463;  St.  Louis,  etc.,  R.  Co.  v.  13,  33  Am.  Dec.  435;  Kehl  v.  Abram, 

Richards,  23  Okla.  256,  102  Pac.  92,  210  111.  218,  71  N.  E.  347, 102  A.  S.  R. 

23  L.R.A.(N.S.)  1032;  Summers  v.Al-  158;  Morrow  v.  Bonebrake,  84  Kan. 
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stances  negligence  is  not  considered  to  palliate  the  fraud.^'  Reasons 
given  for  so  holding  are,  that  the  law  is  not  designed  to  protect  the 
vigilant,  or  tolerably  vigilant,  alone,  although  it  rather  favors  them, 
but  is  intended  as  a  protection  to  even  the  foolishly  credulous,  as 
against  the  machinations  of  the  designedly  wicked ;  ^*  that  a  defrauded 
party  does  not  owe  to  the  one  who  defrauds  him  an  obligation  to 
use  diligence  to  discover  the  fraud ;  *^  that  neglect  or  want  of  pru- 
dence on  the  part  of  the  person  defrauded  cannot  justify  the  false- 
hood or  fraud  of  those  who  practice  upon  their  credulity,^  nor  can  the 
doctrine  of  contributory  negligence  be  invoked  to  save  them  from  lia- 
bility for  misleading  him.'  Again,  it  is  declared  that  as  between 
the  original  parties,  one  who  has  intentionally  deceived  the  other, 
to  his  prejudice  is  not  to  be  heard  to  say,  in  defense  of  the  charge 
of  fraud,  that  the  innocent  party  ought  not  to  have  trusted  him, 
or  was  guilty  of  negligence  in  so  doing.* 

Application  of  Rules  to  Particular  Matters 

131.  Opinions;  Puffing;  Future  Events;  Financial  Condition. — The 

rule  that  fraud  cannot  be  predicated  of  mere  expressions  of  opinion, 

724,  115  Pac.  585,  34  L.R.A.(N.S.)  204,  27  Atl.  894,  38  A.  S.  R.  841. 

1147;  Mt.  Hope  Nurseries  Co.  v.  Jack-  3.  Lahay  v.  City  Nat.  Bank,  15  Colo. 

Bon,  36  OUa.  273,  128  Pac.  250,  45  339,  25  Pac.  704,  22  A.  S.  B.  407; 

L.RA.(N.S.)  243;  Hunt  v.  Barber,  22  Western  Mfg.  Co.  v.  Cotton,  126  Ky. 

R.  I.  18,  46  Atl.  46,  84  A.  S.  R.  812;  749,  104  S.  W.  758,  12  L.R.A.(N.S.) 

Buchanan  v.  Burnett,  102  Tex.  492,  427;  Eaton  v.  Winnie,  20  Mich.  156, 

119  S.  W.  1141,  132  A.  S.  R.  900 ;  4  Am.  Rep.  377 ;  Maxfield  v.  Schwartz, 

Venezuela  R.  Co.  v.  Kisch,  L.  R.  2  46  Minn.  150,  47  N.  W.  448, 10  L.RA. 

H.  L.  99,  36  L.  J.  Ch.  849,  16  L.  T.  606  and  note;  CottrUl  v.  Krum,  100 

N.  S.  500,  15  W.  R.  821,  6  Eng.  Rul.  Mo.  397, 13  S.  W.  753, 18  A.  S.  R.  549 ; 

Cas.  759.  Hoock  v.  Bowman,  42  Neb.  80,  60  N. 

18.  Western  Mfg.  Co.  v.  Cotton,  126  W.  389,  47  A.  S.  R.  691 ;  Wilcox  v. 
Ky.  749,  104  S.  W.  758,  12  L.RA.  American  Telephone,  etc.,  Co.,  176  N. 
(N.S.)  427;  Wilcox  v.  American  Tele-  Y.  115,  68  N.  E.  153,  98  A.  S.  R.  650; 
phone,  etc.,  Co.,  176  N.  Y.  115,  68  N.  GriiHn  v.  Roanoke  R.  &  Lumber  Co., 
E.  153,  98  A.  S.  R.  650 ;  Sutton  v.  140  N.  C.  514,  53  S.  E.  307,  6  L.R.A. 
Morgan,  158  Pa.  St.  204,  27  Atl.  894,  (N.S.)  463;  St.  Louis,  etc.,  R.  Co.  v. 
38  A  S.  R.  841  and  note.  Richards,  23  Okla.  256,  102  Pac.  92, 

Note:  10  L.RA.  606.  23    L.R.A.(N.S.)    1032;    Summers   v. 

19.  Western  Mfg.  Co.  v.  Cotton,  126  Alexander,  30  Okla.  198, 120  Pac.  601, 
Ky;  749,  104  S.  W.  758,  12  L.R.A.  38  L.R.A.(N.S.)  787;  Mt.  Hope  Nurse- 
(N.S.)  427.  ries  Co.  v.  Jackson,  36  Okla.  273,  128 

20.  Smith  v.  Werkheiser,  152  Mich.  Pac.  250,  45  L.R.A.(N.S.)  243;  Bu- 
177,  115  N.  W.  964, 125  A.  S.  R.  406,  chanan  v.  Burnett,  102  Tex.  492,  119 
15  L,R.A.(N.S.)  1092.  S.  W.  1141,  132  A.  S.  R.  900;  Rorer 

1.  KirUand  v.  Lott,  2  Scam.  (111.)  Iron  Co.  v.  Trout,  83  Va.  397,  2  S.  E. 
13,  33  Am.  Dec.  435;  Sutton  v.  Mor-  713,  6  A.  S.  R.  285;  Venezuela  R.  Co. 
gan,  158  Pa.  St.  204,  27  Atl.  894,  38  v.  Kisch,  L.  R.  2  H.  L.  99,  36  L.  J. 
A.  S-  R.  841.  Ch.  849,  16  L.  T.  N.  S.  500, 15  W.  R. 

2.  Sutton  V.  Morgan,  158  Pa.   St.   821,  6  Eng.  Rul.  Cas  759. 
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or  representations  as  to  matters  of  estimate  or  judgment,*  is  primarily 
based  on  the  principle  that  the  person  to  wh6m  such  statements  are 
made  has  no  right  to  rely  upon  them.*  Where  each  has  equal  oppor- 
tunity to  form  and  exercise  a  correct  judgment  of  his  own,  neither 
is  presumed  to  trust  the  other,  but  raUier  to  rely  on  his  own  judg- 
ment.* This  principle  applies,  however,  only  where  the  matter  in 
question  is  as  much  within  the  knowledge  of  one  party  as  the  other,' 
or  is  equally  open  to  both  parties  for  examination  and  inquiry.®  So, 
such  statements  may  amount  to  fraud  where  there  is  a  confidential 
relation  between  the  parties,^  or  where  the  facts  are  not  equally 
known  to  both  of  them,^®  or  fair  investigation  is  prevented,**  or  if 
the  statement  is  made  to  induce  the  other  party  to  forbear  inquiry, 
and  results  in  such  forbearance.**  So,  too,  liability  may  arise  where 
the  party  expressing  the  opinion  possesses  special  learning  or  knowl- 
edge on  the  subject,**  or  where  he  has,**  or  is  presumed  to  have,** 
or  assumes  to  have  *•  knowledge  upon  a  subject  of  which  the  other 
is  ignorant,  and  knowingly  makes  false  statements  on  which  the 
other  relies,  or  has  or  is  presumed  to  have  means  of  information  not 
equally  open  to  the  other,  especially  if  the  parties  are  not  dealing 

4.  See  supra,  par.  14  at  seq.  59   A.   S.  R.  129;   Bell  v.   Southern 

5.  Camp  V.  Camp,  2  Ala.  632,  36  Home  Bldg.,  etc.,  Ass'n,  140  Ala.  371, 
Am.  Dec.  423;  Williams  v.  McFadden,  37  So.  237, 103  A.  S.  R.  41;  Nounnan 
23  Fla.  143,  1  So.  618,  11  A.  S.  R.  v.  Sutter  County  Land  Co.,  81  Cal.  1, 
346;  Thompson  v.  Phoenix  Ins.  Co.,  22  Pac.  515,  6  L.R.A.  219;  Thompson 
75  Me.  55,  46  Am.  Rep.  357  and  note;  v.  Phoenix  Ins.  Co.,  75  Me.  55,  46  Am. 
Parker  v.  Moulton,  114  Mass.  99,  19  Rep.  357  and  note;  Mitchell  v.  Zim- 
Am.  Rep.  315;  Stewart  v.  Steams,  63  merman,  4  Tex.  75,  51  Am.  Dec.  717; 
N.  H.  99,  56  Am.  Rep.  496;  National  Jackson  v.  Stockbridge,  29  Tex.  394, 
Cash  Register  Co.  v.  Townsend,  137  94  Am.  Dec.  290;  Rorer  Iron  Co.  v. 
N.  C.  652,  50  S.  E.  306,  70  L.R.A.  Trout,  83  Va.  397,  2  S.  E.  713,  5  A. 
349 ;  Williamson  v.  Holt,  147  N.  C.   S.  R.  285. 

515,   61   S.  E.  384,  17  L.R.A.(N.S.)       Note:  12  Eng.  Rul.  Cas.  297. 

240;  Mitchell  v.  Zimmerman,  4  Tex.       9.  See  supra,  par.  16. 

75,  51  Am.  Dec.  717;  Rorer  Iron  Co.       10.  Note:  35  L.R.A.  426  et  seq. 

V.  Trout,  83  Va.  397,  2  S.  E.  713,  5       11.  Williams  v.  McFadden,  23  Fla. 

A.  S.  R.  285.  143,  1  So.  618,  11  A.  S.  R.  345. 

Notes:  35  L.R.A.  434,  435;  37  L.R.A  Notes:  4  L.R.A.  159;  35  L.RA.  426 
604,  605.  et  seq. 

6.  Juzan  v.  Toulmin,  9  Ala.  662,  44       12.  Note :  12  Eng.  Rul.  Cas.  297. 
Am.  Dec.  448;  Rockafellow  v.  Baker,       13.  Hedin  v.   Minneapolis  Medical, 
41    Pa.    St.   319,   80   Am.   Dec.    624;   etc.,  Inst.,  62  Minn.  146,  64  N.  W.  158, 
Mitchell  V.  Zimmerman,  4  Tex.  75,  51   54  A.  S.  R.  628,  35  L.R.A.  417  and 
Am.  Dec.  717;  Jackson  v.  Stockbridge,  note. 

29  Tex.  304,  94  Am.  Dec.  290.  14.  Olston  v.  Oregon  Water  Power, 

7.  Davis  V.  Lee,  52  Wash.  330,  100  etc.,  R.  Co.,  52  Ore.  343,  06  Pac.  1095, 
Pac.  752,  132  A.  S.  R.  973.  97  Pac.  538,  20  L.R.A.(N.S.)    915. 

Note:  28  L.R.A. (N.S.)  206.  15.  Note:  35  L.R.A.  439,  440. 

8.  Juzan  v.  Toulmin,  9  Ala.  662,  44  16.  Hedin  v.  Minneapolis  Medical, 
Am.  Dec.  448;  Georgia  Home  Ins.  Co.  etc.,  Inst.,  62  Minn.  140,  64  N.  W. 
V.  Warton,  113  Ala.  479,  22  So.  288,  158,  54  A.  S.  R.  628,  35  L.R.A.  417. 
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12  Ft.  C.  L.  FRAUD  AND  DECEIT  §  132 

at  arm's  length.^'     Generally  speaking,  one  has  no  right  to  rely 

upon  representations  which  amount  to  mere  general  commendations 

of  property  sold,*®  nor  upon  representations  as  to  matters  in  the 

future,**  nor  upon  promises  or  assertions  of  intention.*^     There  is 

ft  conflict  of  authority  as  to  whether  fraud  may  be  predicated  of 

^^presentations  by  a  person  as  to  his  own  financial  condition,  but 

generally  one  may  rely  upon  representations  as  to  the  credit  and 

solvency  of  a  third  person.* 

132.  ValuCi  Cost,  and  the  Like. — ^As  a  general  rule  one  has  no 
light  to  rely  upon  representations  as  to  value  or  cost  But  is  rather 
Required  to  exercise  his  own  judgment  in  the  matter.*    It  is  deemed 
8^  act  of  folly  on  his  part  to  credit  the  other  party's  assertion.* 
Such  statements  are  usually  more  or  less  assimilated  to  mere  expres- 
sions of  judgment  which  will  not  excuse  the  other  party's  failure 
to  make  an  examination  for  himself  for  the  purpose  of  ascertaining 
n^Jiat  the  facts  really  are,  especially  where  the  relation  of  the  parties 
is  a-ntagonistic,  such  as  between  buyer  and  seller.*    The  rule  applies 

iy.  Rorer  Iron  Co.  v.  Trout,  83  Va.    (N.S.)  1176  and  note. 
3&7',    2  S.  E.  713,  5  A.  S.  R.  285.  Notes :  2  Am.  Dec.  78 ;  90  Am.  Dec. 

i«-  See  supra,  par.  18.  428;  18  A.  S.  R.  556,  557;  37  L.R.A. 

X9.  See  supra,  par.  19.  605  et  seq. 

.  See  supra,  par.  21.  See  also  supra,  par.  43-52. 

See  supra,  par.  54  et  seq.  3.  Williams  v.   McFadden,  23  Fla. 

Camp  V.  Camp,  2  Ala.  632,  36   143, 1  So.  618, 11  A.  S.  R.  345;  Moore 

Dec.  423;    Gustafson   v.   Ruste-  v.   Turbeville,  2  Bibb.    (Ky.)    602,  5 

sr,  70  Conn.  125,  39  Atl.  104,  66   Am.  Dec.  642;  Ripy  v.  Cronan,  131 

R.  92,  39  L.R.A.  644;  Crocker  Kv.  631,  115  S.  W.  791,  21   L.R.A. 

r,  164  111.  282,  45  N.  E.  577,    (N.S.)    305;   Pendergast  v.  Reed,  29 

S.'R.  196;  Hooker  v.  Midland   Md.  398,  96  Am.  Dec.  539;  Silver  v. 

Co.,  215  111.  444,  74  N.  E.  445,  Frazier,  3  Allen  (Mass.)  382,  81  Am. 

..  S.  R.  170;  Bell  v.  Byerson,  11   Dec.  G62;  Page  v.  Parker,  43  N.  H. 

33,77  Am.  Dec.  142;  Qraffenstein   363,  80  Am.  Dec.  172;  Van  Epps  v. 

)stein,  23  Kan.  443,  33  Am.  Rep.   Harriison,  5  Hill  (N.  Y.)  63,  40  Am. 

Ripy  V.  Cronan,  131  Ky.  631, 115   Dec.  314;  Ellis  v.  Andrews,  56  N.  Y. 

•^.    791,    21    L.R.A.'(N.S.)    305;   83,  15  Am.  Rep.  379  and  note. 

V.  Peters,  1  Greenl.  (Me.)  376,       4.  Gustafson     v.     Rustemeyer,     70 

m.  Dec.  78;  Holbrook  v.  Connor,   Conn.  125,  39  Atl.  104,  66  A.  S.  R.  92, 

[e.  578,  11  Am.  Rep.  212;  Med-  39  L.R.A.  644;  Williams  v.  McFadden, 

V.  Watson,  6  Mete.  (Mass.)  246,  23  Fla.  143,  1  So.  618,  11  A.  S.  R. 

m.  Dec.  726;  Parker  v.  Moulton,   345;  Collier  v.  Harkness,  26  Qa.  362, 

[ass.  99, 19  Am.  Rep.  315;  Homer  71  Am.  Dec.  216;  Endsley  v.  Johns,  120 

•kins,  124  Mass.  431,  26  Am.  Rep.   111.  469,  12  N.  E.  247,  60  Am.  Rep. 

Ellis  V.  Andrews,  66  N.  Y.  83, 15  572;  Ripy  v.  Cronan,  131  Ky,  631, 

Rep.  379  and  note;  Rockafellow   115  S.  W.  791,  21  L.R.A.(N.S.)  305; 

■,  41  Pa.  St.  319,  80  Am.  Dec.  Medbury  v.  Watson,  6  Mete.  (Mass.) 

Handy  v.  Waldron,  18  R.  I.  567,  246,  39  Am.  Dec.  726;  Parker  v.  Moul- 

I.  143,  49  A.  S.  R.  794;  Hunt  v.  ton,  114  Mass.  99,  19  Am.  Rep.  315; 

:«,  22  R.  I.  18,  46  Atl.  46,  84  Homer  v.  Perkins,  124  Mass.  431,  26 

R.  812;  Pigott  v.  Graham,  48   Am.  Rep.  677.     See  Sales. 

L  348,  93  Pac.  435,  14  L.R.A. 
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§  132  FRAUD  AND  DECEIT  12  R.  C.  L. 

where  the  truth  is  readily  ascertainable  by  ordinary  diligence,*  and 
the  person  to  whom  the  representations  are  made  has  equal  means 
of  ascertaining  the  facts*  and  is  equally  well  qualified  to  judge  of 
the  matter.'  It  does  not  apply  where  the  parties  do  not  stand  on 
an  equal  footing,®  especially  where  there  is  a  relation  of  trust  and 
confidence  between  them,*  or  where  one  is  fraudulently  prevented 
from  making  inquiries.*^     So,  reliance  on  statements  as  to  value 

5.  Deming    v.    Darling,   148    Mass.   Mo.  397,  13  S.  W.  753,  18  A.  S.  R. 

504,  20N.  E.107,2L.R.A.  743;Handy  549;  Morgan  v.  Dinges,  23  Neb.  271, 
V.  Waldron,  18  R.  I.  567,  29  Atl.  143,  36  N.  W.  544,  8  A.  S.  R.  121 ;  Cress- 
49  A.  S.  R.  794;  Williams  v.  Hicks,  2  ler  v.  Rees,  27  Neb.  515,  43  N.  W.  363, 
Vt.  36,  19  Am.  Rep.  693.  20  A.  S.  R.  691;  Simar  v.  Canaday,  63 

6.  Hooker  v.  Midland  Steel  Co.,  215  N.  Y.  298,  13  Am.  Rep.  523 ;  Ellis  v. 
111.  444,  74  N.  E.  445,  106  A.  S.  R.  Andrews,  56  N.  Y.  83,  15  Am.  Rep. 
170;  Foley  v.  Cowgill,  5  Blackf.  (Ind.)  379;  Handy  v.  Waldron,  18  R.  I.  567, 
18,  32  Am.  Dec.  49;  Bell  v.  Byerson,  11  29  Atl.  143,  49  A.  S.  R.  794;  Pigott 
la.  233,  77  Am.  Dec.  142;  State  Bank  v.  Graham,  48  Wash.  348,  93  Pac.  435, 
of  Iowa  Falls  v.  Brown,  142  la.  190,  14  L.R.A.(N.S.)  1176  and  note. 

119  N.  W.  81, 134  A.  S.  R.  412;  Graf-  Notes:  15  Am.  Rep.  386;  2  L.R.A. 
fenstein  v.  Epstein,  23  Kan.  443,  33  744;  35  L.R.A.  426  et  seq. 
Am.  Rep.  171;  Ripy  v.  Cronan,  131  9.  Gustafson  v.  Rustemeyer,  70 
Ky.  631,  115  S.  W.  791,  21  L.R.A.  Conn.  125,  39  Atl.  104,  66  A.  S.  R. 
(N.S.)  305;  Pendergast  v.  Reed,  29  92,  39  L.R.A.  644;  Teachout  v.  Van 
Md.  398,  96  Am.  Dec.  539;  Silver  v.  Hoesen,  76  la.  113,  40  N.  W.  96,  14 
Frazier,  3  Allen  (Mass.)  382,  81  Am.  A.  S.  R.  206, 1  L.R.A.  664;  State  Bank 
Dec.  662;  Poland  v.  Brownell,  131  of  Iowa  Falls  v.  Brown,  142  la.  190, 
Mass.  138,  41  Am.  Rep.  215;  Lilien-  119  N.  W.  81,  134  A.  S.  R.  412;  Graf- 
thai  V.  Suffolk  Brewing  Co.,  154  Mass.  fenstein  v.  Epstein,  23  Kan.  443,  33 
185,  28  N.  E.  151,  26  A.  S.  R.  234  and  Am.  Rep.  171 ;  Ripy  v.  Cronan,  131 
note,  12  L.R.A.  821;  Rockafellow  v.  Ky.  631,  115  S.  W,  791,  21  L.R.A. 
Baker,  41  Pa.  St.  319,  80  Am.  Dec.  (N.S.)  305;  Holbrook  v.  Connor,  60 
624 ;  Pigott  v.  Graham,  48  Wash.  348,  Me.  578,  11  Am.  Rep.  212  y  Beare  v. 
93  Pac.  435, 14  L.R.A.(N.S.)  1176  and  Wright,  14  N.  D.  26,  103  N.  W.  632, 
note;  J.  H.  Clark  Co.  v.  Rice,  127  8  Ann.  Cas.  1057  and  note,  69  L.R.A. 
Wis.  451,  106  N.  W.  231,  7  Ann.  Cas.  409 ;  Hecht  v.  Metzler,  14  Utali  408,  48 

505.  Pac.  37,  60  A.  S.  R.  906;  Pigott  v. 

7.  Poland   v.   Brownell,   131    Mass.   Graham,  48.  Wash.  348,  93  Pac.  435, 
138,  41  Am.  Rep.  215;  Hokanson  v.  14  L.R.A.(N.S.)  1176  and  note. 
Oatman,  165  Mich.  512, 131  N.  W.  Ill,       Notes:    35   L.R.A.    429;    1    L.R.A. 
35  L.R.A.(N.S.)  423.  (N.S.)   260;  35  L.R.A.(N.S.)   179  et 

Note:  35  L.R.A.(N.S.)    186.  seq.,  182,  185. 

8.  Zang  V.  Adams,  23  Colo.  408,  48  10.  Gustafson  v.  Rustemeyer,  70 
Pac.  509,  58  A.  S.  R.  249;  Hokanson  Conn.  125,  39  Atl.  104,  66  A.  S.  R.  92, 
V.  Oatman,  165  Mich.  512,  131  N.  W.  39  L.R.A.  644;  WiUiams  v.  McFad- 
111,  35.L.R.A.(N.S.)  423;  Cottrill  v.  den,  23  Fla.  143,  1  So.  618,  11  A.  S. 
Krum,  100  Mo.  397,  13  S.  W.  753,  18  R.  345;  Stackpole  v.  Hancock,  40  Fla. 
A.  S.  R.  549;  Teachout  v.  Van  Hoesen,  362,  24  So.  914,  45  L.R.A.  814;  Ripy 
76  la.  113,  40  N.  W.  96,  14  A.  S.  R.  v.  Cronan  131  Ky.  631, 115  S.  W.  791. 
206,  1  L.R.A.  664;  Boulden  v.  Stil-  21  L.R.A. (N.S.)  305;  Medbury  v.  Wat- 
well,  100  Md.  543,  60  Atl.  609,  1  son,  6  Mete.  (Mass.)  246,  39  Am.  Dec 
L.R.A.(N.S.)  258;  Medbury  v.  Wat-  726;  Parker  v.  Moulton,  114  Mass.  99, 
son,  6  Mete.  (Mass.)  246,  39  Am.  Dec.  19  Am.  Rep.  315;  Simar  v.  Canaday, 
726  and  note;  CottrUl  v.  Krum,  100  53  N.  Y.  298,  13  Am.  Rep.  523;  Chry- 
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12  R.  C.  L.  FRAUD  AND  DECEIT  .  §§  133,  134 

may  be  justified  by  lack  of  knowledge  on  the  one  side  and  the  assump- 
tion of  knowledge  on  the  other.** 

133.  Title. — ^Generally  one  has  the  right  to  rely  on  representations 
of  fact  in  regard  to  the  title,**  and  is  under  no  obligation  to  search 
the  records**  or  otherwise  to  exercise  diligence  in  investigating  the 
truth  of  the  representations,  and  it  is  no  defense  that  he  might  have 
discovered  the  truth  by  so  doing.**  It  has  been  held  that  reliance 
cannot  be  placed  on  representations  as  to  title  made  by  one  conduct- 
ing a  judicial  sale.** 

134.  Location. — Some  courts  hold  that  fraud  cannot  be  predicated 
of  false  representations  as  to  the  location  of  land  sold  where  the  means 
of  knowledge  are  equally  open  to  both  parties.**  The  contrary  is 
true,  however,  where  there  is  no  opportunity  for  examination,*'  as 
where  the  land  lies  at  a  great  distance.**  A  similar  rule  has  been 
applied  where  the  location  is  discoverable  only  with  great  difficulty, 
or  requires  considerable  investigation  or  expert  advice.**  Obviously, 
this  question  most  frequently  arises  between  vendor  and  vendee, 
and  is  more  or  less  affected  by  the  principles  which  have  been  evolved 
from  that  relation;  some  courts  going  to  the  extent  of  holding  that 

filer  V.  Canaday,  90  N.  Y.  272,  43  Am.  13.  See  supra,  par.  129. 
Rep.  166;  Hunt  v.  Barker,  22  R.  I.  14.  Cuilum  v.  Mobile  Branch  Bank, 
18, 46  Atl.  46,  84  A.  S.  R.  812;  Cromp-  4  Ala.  21,  37  Am.  Dec.  725;  Wester- 
ton  V.  Beedle,  83  Vt.  287,  75  Atl.  331,  man  v.  Corder,  86  Kan.  239,  119  Pac. 
Ann.  Cas.  1912A  399,  30  L.R.A.(N.S.)  868,  Ann.  Cas.  1913C  60,  39  L.R.A. 
748  and  note;  Pigott  v.  Graham,  48  (N.S.)  500;  Hunt  v.  Barker,  22  R.  I. 
Wash.  348,  93  Pac.  435,  14  L.R.A.  18,  46  Atl.  46,  84  A.  8.  R.  812;  Buc 
(N.S.)  1176  and  note.  *  hanan  v.  Burnett,  102  Tex.  492,  119 
Notes:  18  A.  S.  R.  557;  35  L.R.A.  S.  W.  1141,  132  A.  S.  R.  900. 

426  et  seq.;  30  L.R.A.(N.S.)  750.  Note:  28  L.R.A.(N.S.)  209. 

11.  Gustafson  v.  Rustemeyer,  70  15.  Note:  37  L.R.A.  604.  See  Ju- 
Conn.  125,  39  Atl.  104,  66  A.  S.  R.   dicial  Sales. 

92,39L.R.A.  644;Ripy  V.  Cronan,131  16.  Gimblin     v.     Harrison,     Sneed 

Ky.  631,  115  S.  W.  791,  21  L.R.A.  (Ky.)  315,  2  Am.  Dec.  720;  Lawson  v. 

(N.S.)  306;  Chrysler  v.  Canaday,  90  Vernon,  38  Wash.  422,  80  Pac.  559, 

N.  Y.  272,  43  Am.  Rep.  166;  Bower  107  A.  S.  R.  880. 

V.  Fenn,  90  Pa.  St.  359,  35  Am.  Rep.  Note :  2  Am.  Dec.  79,  80. 

662.  See  also  supra,  par.  40. 

Notes:  18  A.  S.  R.  557;  35  L.R.A.  17.  Notes:  2  Am.  Dec.  79,  80;  35 

427  et  seq.;  14  L.R.A.(N.S.)  1176  et  L.R.A.  430;  38  L.R.A.(N.S.)  307. 
seq.  18.  See  supra,  par.  127. 

12.  Masson  ▼.  Bovet,  1  Denio  (N.  19.  Durkin  v.  Cohleigh,  156  Mass. 
Y.)  69,  43  Am.  Dec.  651 ;  Hunt  v.  108,  30  N.  E.  474,  32  A.  S.  R.  436, 17 
Barker,  22  R.  I.  18,  46  Atl.  46,  84  A.  L.R.A.  270;  Ballard  v.  Lyons,  114 
S.  R.  812;  Kathan  v.  Comstock,  140  Minn.  264,  131  N.  W.  320,  38  L.R.A. 
Wis.  427,  122  N.  W.  1044,  28  L.R.A.  (N.S.)  301;  Hoock  v.  Bowman,  42 
(N.S.)  20L  Neb.  80,  60  N.  W.  389,  47  A.  S.  R.  691 ; 

Notes:  37  LJI.A.  603,  604;  28  McCall  v.  Davis,  66  Pa.  St.  431,  94 
LJi.A.(N.S.)  209.  Am.  Dec.  92;  Lawson  v.  Vernon,  38 

See  also  supra,  par.  39.  And  see  Wash.  422,  80  Pac.  559,  107  A.  S.  K 
generally.  Vendor  and  Purchaser.       880. 
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where  the  vendee  has  no  knowledge  of  the  facts  he  has  an  absolute 
right  to  rely  on  representations  as  to  location  made  by  the  vendor, 
and  that  he  is  not  bound  to  make  inquiry  as  to  the  truth  of  the 
facts  so  stated,  even  though  the  vendor  does  not  by  any  artifice  pre- 
vent or  dissuade  him  from  making  inquiry  in  reference  to  the  true 
location,  which  he  has  present  means  of  ascertaining.*®  It  has  been 
hold  that  the  owner  of  land  who  directed  his  agent  to  erect  a  house 
at  a  particular  place  on  it  could  not  maintain  an  action  against  a 
third  person  who,  by  false  representations  as  to  the  boundary,  induced 
the  agent,  in  the  owner^s  absence,  to  erect  the  house  at  a  different 
place,  where  it  did  not  appear  that  the  boundary  was  peculiarly 
within  the  defendant's  knowledge  or  difficult  of  ascertainment  by 
the  use  of  means  within  the  reach  of  the  agent,  it  being  presumed, 
in  the  absence  of  averments  to  the  contrary,  that  the  plaintiff  and 
his  agent  had  ample  opportunity,  by  the  use  of  due  care  and  dili- 
gence, of  obtaining  information  and  discovering  the  exact  truth. ^ 
135.  Quality,  Condition,  and  Quantity. — It  is  generally  held  that 
one  has  no  right  to  rely  on  representations  as  to  the  condition,  qual- 
ity, or  character  of  property,  or  its  adaptability  to  certain  uses,  where 
the  parties  stand  on  an  equal  footing  and  have  equal  means  of  know- 
ing the  truth.*  The  contrary  is  true,  however,  where  the  parties 
have  not  equal  knowledge  and  he  to  whom  the  representation  is  made 
has  no  opportunity  to  examine  the  property  •  or  by  fraud  is  prevented 
from  making  an  examination.*  So,  where  a  purchaser  of  goods  is 
unacquainted  with  goods  of  that  character  and  could  learn  nothing  as 
to  their  quality  and  character  by  an  examination  of  them,  he  has  a 
right  to  rely  on  the  seller's  representations  in  that  regard.*  The  same 
has  been  held  of  false  representations  as  to  the  condition  and  amount 
of  earnings  of  a  lighting  plant  and  prices  charged  customers.*    It  has 

20.  Hoock  V.  Bowman,  42  Neb.  80,  Am.  Rep.  438;  Pigott  v.  Graham,  48 

60  N.  W.  389,  47  A.  S.  R.  691 ;  Gun-  Wash.   348,  93   Pac.   435,  14  L.R.A. 

ther  v.  Ullrich,  82  Wis.  222,  52  N.  W.  (N.S.)  1176. 

88,  33  A.  S.  R.  32.  Notes:  2  Am.  Dec.  78,  79:  37  L.R.A. 

Notes:  18  A.  S.  R.  557;  38  L.R.A.  607. 

(N.S.)  306  et  seq.  See  also  supra,  par.  42. 

See   generally,   Vendor   and   Pur-  3.  Boulden  v.  Stilwell,  100  Md.  543, 

CHASER.    See  also  Boundaries,  vol.  4,  60  Atl.  609, 1  L.R.A.(N.S.)  258;  Cress- 

p.  131,  as  to  estoppel  by  representa-  ler  v.  Rees,  27  Neb.  515,  43  N.  W.  363, 

tions  as  to  boundaries.  20  A.  S.  R.  691;  Handy  v.  Waldron, 

1.  Silver  v.  Frazier,  3  Allen  (Mass.)  18  R.  I.  567,  29  Atl.  143,  49  A.  S.  R. 
382,  81  Am.  Dec.  662.  794. 

2.  Collier  v.  Harkness,  26  Ga.  362,  Note:  15  Am.  Rep.  385. 
71  Am.  Dec.  216;  Crocker  v.  Manley,  4.  See  supra,  par.  127. 

164  lU.  282,  45  N.  E.  577,  56  A.  S.  R.       5.  Stewart  v.  Stearns,  63  N.  H.  99, 
196;  Silver  v.  Frazier,  3  Allen  (Mass.)   56  Am.  Rep.  496. 
382,  81  Am.  Dec.  662 ;  Parker  v.  Moul-       6.  Fargo  Gas,  etc.,  Co.  v.  Fargo  Gas 
ton,  114  Mass.  99,  19  Am.  Rep.  315;  etc.,  Co.,  4  N.  D.  219,  59  N.  W.  1066, 
Wolcott  V.  Mount,  36  N.  J.  L.  262,  13   37  L.R.A.  593. 

384 


12  R.  C.  L.  FRAUD  AND  DECEIT  §  133 

ako  been  held  that  misrepresentations  by  a  dealer  to  one  who  does  not 
know  the  grades  and  qualities  of  diamonds,  that  a  diamond  is  of  a  spe- 
cial grade  and  quality,  is  ground  for  rescission.^  Some  courts  hold  tha 
the  vendee  of  land  is  entitled  to  rely  on  such  representations  where  the 
facts  are  unknown  to  him,  and  that  he  is  not  bound  to  make  an  investi- 
gation to  ascertain  their  truth,*  such  as  representations  as  to  the  con- 
dition of  land  and  its  adaptability  to  the  use  for  which  the  vendor 
knows  the  vendee  wants  it.*  It  has  been  held  that  if  neither  the  vendor 
nor  the  vendee  of  land  has  ever  seen  it,  and  the  latter  purchases  it 
in  reliance  on  representations  of  a  third  person  as  to  its  quality,  the 
maxim  caveat  emptor  applies,  and  he  has  no  remedy  if  the  quality 
is  not  as  represented.*^  But  it  is  held  that  the  vendee  of  land  is 
entitled  to  rely  on  the  representations  of  the  vendor  as  to  the  quantity 
or  area  of  the  land  sold,  and  is  not  obliged  to  measure  it  or  other- 
wise investigate  the  facts  for  the  purpose  of  discovering  the  truth.** 
Certainly  this  rule  usually  holds  good  where  for  any  reason  the  vendee 
is  at  a  disadvantage,**  or  where  fraud  is  employed  to  prevent  an 
effective  investigation.**  It  has  been  held  that  a  vendor  of  real  estate, 
who,  to  the  knowledge  of  the  purchaser,  has  never  seen  the  property, 
but  asserts  that  representations  made  by  his  agent  as  to  its  character 
are  true,  is  liable  to  make  good  to  the  purchaser,  in  an  action  for 
fraud,  the  loss  resulting  from  the  falsity.**  Some  courts  hold  that 
fraud  cannot  be  predicated  upon  misrepresentations  by  the  vendor 
of  real  estate  as  to  its  quantity  or  area  where  he  points  out  the  'true 
boundaries  of  the  property  to  the  purchaser  provided  he  does  not 
fraudulently  dissuade  the  purchaser  from  making  full  examination 
and  measurement.**  Most  courts  hold  that  false  representations  as 
to  the  area  of  land  are  actionable  even  though  the  true  boundaries 
are  pointed  out.*'  So  also  it  has  been  held  that  the  contrary  rule 
did  not  apply  as  to  the  number  of  yards  of  carpet  in  a  house,  though 
the  purchaser  had  an  opportunity  to  take  measurements  for  himself.*' 

* 

7.  Morrow  v.  Bonebrake,  84  Kaa.  IS.  McKinnon  ▼.  Vollmar,  76  Wis. 
724,  115  Pac  685,  34  L.R.A.(N.S.)  82,  43  N.  W.  800,  17  A.  S.  R.  178,  6 
1147.  L.R.A.  121. 

8.  Hoock  V.  Bowman,  42  Neb.  80,  14.  Aldrich  v.*  Scribner,  154  Mich. 
60  N.  W.  389,  47  A.  S.  R.  691.  23,  117  N.  W.  581,  18  L.R.A.(N.S.) 

9-  Van  Epps  v.  Harrison,  5  Hill  (N.  379. 
Y.)   63,  40  Am.  Dec.  314;  Mitchell  ▼.       15.  Lewis  v.  Jewdl,  151  Mass.  345, 
Zimmerman,  4  Tex.  75,  51  Am.  Dec.   24  N.  E.  52,  21  A.  S.  R.  454;  Mabardy 
717.  V.  McHugh,  202  Mass.  148,  88  N*  E. 

lb.  Gimblin  v.  Harrison,  Sneed  894,  132  A.  8.  R.  484,  16  Ann;  Cas. 
(Ky.)  315,  2  Am.  Dec.  720.  500  and  note,  23  L.R.A.(N.S.)  487  and 

11.  Pringle  v.  Samuel,  1  Litt.  (Ky.)    note. 

43,  13  Am.  Dec.  214;  McGhee  v.  Bell,       16.  Notes:  23  L.R.A.(N.S.)  487  et 

170  Mo.  121,  70  S.  W.  493,  59  L.R.A.  seq.;  16  Ann.  Cas.  603. 

761.    See  aiso  supra,  par.  41.  17.  Lewis  v.  JeweD,  151  Mass.  345, 

12.  McGhee  v.  BeR,  170  Mo.  121,  70  24  N.  E.  52,  21  A.  S.  R.  454. 
S.  W.  493,  69  L.R.A.  761. 
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Misrepresentations  as  to  the  quantity  of  a  commodity  in  market  do 
not  constitute  fraud  if  correct  information  on  that  subject  is  equally 
within  the  power  of  both  contracting  parties  with  equal  diligence.^^ 
So,  too,  it  has  been  held  that  misrepresentations  as  to  the  amount  au 
order  for  a  specified  number  of  steel  bars  at  a  specified  price  per  pound 
will  come  to  is  not  a  ground  for  avoiding  tJae  sale,  where  there  is 
no  trust  relation  between  the  parties,  and  the  buyer  is  experienced 
in  the  business  and  can  easily  ascertain  for  himself  what  the  steel 
will  weigh  and  therefore  what  it  will  cost.** 

136.  Contents  of  Written  Instrument  Generally. — ^It  is  well  set- 
tled that  a  person  who  signs  an  instrument  without  reading  it,  when 
he  has  the  opportunity  to  read  it  and  can  read,  cannot  avoid  the 
effect  of  his  signature  merely  because  he  was  not  informed  of  its 
contents ;  '^  and  the  same  is  true  though  he  cannot  read,  if  he  neg- 
lects to  have  it  read,  or  to  inquire  as  to  its  contents.*  But  the  rule 
is  otherwise  where  the  execution  of  the  instrument  is  obtained  by 
fraud,*  and  in  such  case  the  instrument  is  not  binding  on  the  party 
executing  it  though  he  did  not  read  it  or  request  that  it  be  read 
to  him.*  The  same  is  true  where  he  is  prevented  from  reading  it 
or  having  it  read  by  some  fraud  or  device  on  the  part  of  the  other 
party.*    Nor  does  the  general  rule  apply  where  there  is  a  relation 

18.  Foley  v.  Cowgill,  5  Blackf.  1.  Beck,  etc..  Lithographing  Co.  t. 
(Ind?)  18,  32  Am.  Dec.  49.  Houppert,  104  Ala.  503,  16  So.  522, 

19.  Dalhoff  Constr.  Co.  v.  Block,  157  53  A,  S.  R.  77;  Spitze  v.  Baltimore, 
Fed.  227,  85  C.  C.  A.  25,  17  L.R.A.  etc.,  R.  Co.,  75  Md.  162,  23  Atl.  307, 
(N.S.)  419.  32  A.  S.  R.  378  and  note.    See  BiiiLe 

20.  Beck,  etc.,  Lithographing  Co.  v.  and  Notes,  vol.  3,  p.  1103  et  seq.; 
Houppert,  104  Ala.  503,  16  So.  522,  Contracts,  vol.  6,  p.  624  et  seq.;. 
53  A.  S.  B.  77;  Georgia  Home  Ins.  Co.  Deeds,  vol.  8,  p.  1031  et  seq. 

V.  Warten,  113  Ala.  479,  22  So.  288,  2.  Fivey  v.  Pennsylvania  R.  Co.,  67 

59  A.  S.  R.  129;  Clem  v.  Newcastle,  N.  J.  L.  627,  52  Atl.  472,  91  A.  S.  R. 

etc.,  R.  Co.,  9  Ind.  488,  68  Am.  Dec.  445;  Griffin  v.  Roanoke  R.,  etc,  Co.^ 

653 ;  Grace  v.  Adams,  100  Mass.  505,  140  N.  C.  514,  53  S.  E.  307,  6  L.R. A, 

97  Am.  Dec.  117,  1  Am.  Rep.  131;  (N.S.)    463  and  note;   Bjorklund    v. 

Gage  V.  Phillips,  21  Nev.  150,  26  Pac.  Seattle  Electric  Co.,  35  Wash.  439,  77 

60,  37  A.  S.  R.  494;  Fivey  v.  Pennsyl-  Pac.  727,  1  Ann.  Cas.  443. 

vania  R.  Co.,  67  N.  J;  L.  627,  52  Atl.  Notes:  32  A.  S.  R.  387;  48  L.R.A. 

472,  91  A.  S.  R.  445;  Griffin  v.  Roan-  (N.S.)  448. 

oke  R.,  etc.,  Co.,  140  N.  C.  514,  53  S.  8.  Fivey   v.   Pennsylvania   R.    Co- 

E.  307,  6  L.R.A.(N.S.)  463  and  note;  67  N.  J.  L.  627,  52  Atl.  472,  91  A.  S» 

Guthrie,  etc.,  R.   Co.  v.   Rhodes,   19  R.  445;  Griffin  v.  Roanoke  R.,  etc.» 

Okla.   21,   91   Pac.   1119,   21   L.R.A.  Co.,  140  N.  C.  614,  53  S.  E.  307,  6- 

(N.S.)  490;  Mt.  Hope  Nurseries  Co.  v.  L.R.A.(N.S.)  463  and  note. 

Jackson,  36  Okla.  273,  128  Pac.  250,  Note :  32  A.  S.  R.  387. 

45  L.R.A.(N.S.)   243;  Hale  v.  Hale,  4.  Griffin  v.  Roanoke  R.,  etc.,  Co., 

62  W.  Va.  609,  59  S.  E.  1056,  14  140  N.  C.  514,  53  S.  E.  307,  6  L.R.aI 

L.R.A.(N.S.)  221;  Standard  Mfg.  Co.  (N.S.)  463;  Mt.  Hope  Nurseries  Co 

V.  Slot,  121  Wis.  14,  98  N.  W.  923,  v.  Jackson,  36  Okla.  273, 128  Pae.  250^ 

105  A.  S.  R.  1016.  45  L.R.A.(N.S.)  243. 
Note:  32  A.  S.  R.  385  et  seq. 
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of  trust  and  confidence  between  the  parties.*  It  is  generally  held 
that  as  against  a  bona  fide  purchaser  the  party  seeking  to  avoid  the 
instrument  must  not  only  show  that  he  was  induced  to  execute  it  by 
fraud,  but  also  that  the  execution  was  without  negligence  on  his  part.* 
137.  Misrepresentation  as  to  Contents  of  Instniment,  Substitu- 
tioiiy  and  the  Like. — It  is  sometimes  held  that  if  the  party  executing 
the  instrument  does  not  read  it  or  have  it  read  to  him  he  cannot 
avoid  it  though  its  contents  were  falsely  stated  to  him,'  at  least  as 
against  a  bona  fide  holder  ^  or  other  innocent  third  person.*  On  the 
other  hand  it  is  held  that  the  instrument  may  be  avoided  where  its 
execution  is  obtained  by  misrepresentation  of  its  contents,^*  so  that 
the  party  signs  a  paper  he  did  not  know  he  was  signing,  and  did  not 
really  intend  to  sign,^^  even  though  he  had  an  opportunity  to  read 
the  paper,  or  to  have  it  read  to  him  and  did  not  do  so.**  Especially 
does  this  rule  apply  where  the  person  to  whom  the  misrepresentations 
are  made  is  illiterate,**  or  is  unable  to  read  or  understand  the  Eng- 
lish language,*^  or  where  a  relation  of  trust  and  confidence  exists 

5.  Gage  v.  Phillips,  21  Kev.  150,  26  (N.S.)  463  and  note;  Schuylkill  Coun- 
Pac.  60,  37  A.  S.  R.  494.  ty  v.  Copley,  67  Pa.  St  386,  5  Am. 

6.  Gibbfl  V.  Linabury,  22  Mich.  479y  Rep.  441 ;  Bjorklund  v.  Seattle  Elec- 
7  Am.  Rep.  675;  McGinn  v.  Tobey,  62  trie  Co.,  35  Wash.  439,  77  Pac.  727, 
Mich.  252,  28  N.  W.  818,  4  A.  S.  R.  1  Ann.  Cas.  443;  Hale  v.  Hale,  62  W. 
848;  Montgomery  v.  Scott,  9  S.  C.  20,  Va.   609,  59   S.  E.  1056,  14  L.R.A. 

30  Am.  Rep.  1.  (N.S.)  221. 

7.  Guthrie,  etc.,  R.  Co.  v.  Rhodes,       Note:  48  L.R.A. (N.S.)  448. 

19  Okla.  21,  91  Pac.  1119,  21  L.R.A.  11.  Stacy  v.  Ross,  27  Tex.  3,  84  Am. 

(N.S.)  490.  Dec.  604. 

Notes:  32  A.  S.  R.  386;  6  L.R.A.  12.  Beck,  etc.,  Lithographing  Co.  v. 

(N.S.)  465et6eq.  Houppert,  104  Ala.  503,  16  So.  522, 

8.  Anderson  v.  Wame,  71  111.  20,  22  53  A.  S.  R.  77;  Western  Mfg.  Co.  v. 
Am.  Rep.  83;  Roach  v.  Karr,  18  Kan.  Cotton,  126  Ky,  749,  104  S.  W.  758, 
529,  26  Am.  Rep.  788;  Ort  v.  Fowler,  12  L.R.A.(N.S.)  427;  McGinn  v.  To- 

31  Kan.  478,  2  Pac.  580,  47  Am.  Rep.  bey,  62  Mich.  252,  28  N.  W.  818,  4 
501;  Chapman  v.  Rose,  56  N.  Y.  137,  A.  S.  R.  848;  Maxfield  v.  Schwartz, 
15  Am.  Rep.  401.  45  Minn.  150,  47  N.  W.  448, 10  L.R.A. 

Note:  11  Am.  Rep.  450.  606;  Wilcox  v.  American  Telephone, 

9.  McHenry  v.  Day,  13  la.  445,  81  etc.,  Co.,  176  N.  Y.  115,  68  N.  E.  153, 
Am.  Dec.  438.  98  A.  S.  R.  650;  Hale  v.  Hale,  62  W. 

•10.  Central   of   Georgia   R.   Co.  v.  Va.   609,  59   S.  E.  1066,  14  L.R.A. 
Goodwin,  120  Ga.  83,  47  S.  E.  641,  1   (N.S.)  221. 

Ann.  Cas.  806:  GKbhs  v.  Linabury,  22  13.  Gibbs  v.  Linabury,  22  Mich. 
Mich.  479,  7  Am.  Rep.  675;  Maxfield  479,  7  Am.  Rep.  675;  SchuylkUl  Coun- 
V.  Schwartz,  45  Minn.  150,  47  N.  W.  ty  v.  Copley,  67  Pa.  St.  386,  5  Am. 

448,  10  LJI.A,  606;  Briggs  v.  Ewart,  Rep.  441;  Stacy  v.  Ross,  27  Tex.  3, 

51  Mo.  245,  11  Am.  Rep.  445  and  84  Am.  Dec.  604. 

note;  Gage  v.  Phillips,  21  Nev.  150,       14.  Maxfield  v.  Schwartz,  45  Minn. 

26  Pac.  60,  37  A.  S.  R.  494;  Wilcox  150,  47  N.  W.  448,  10  L.R.A.  606; 

y.  American  Telephone,  etc.,  Co.,  176  Bjorklund  v.  Seattle  Electric  Co.,  35 

N.  Y.  115,  68  N.  B.  153,  98  A.  8.  R.  Wash.  439,  77  Pae.  727,  1  Ann.  Caa. 

^0;  Griffin  V.  Roanoke  R.,  etc.,  Co.,  443. 

140  N.  C.  514,  53  S.  E.  307,  6  L.R.A. 
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between  the  parties.^*  The  rule  has  been  applied  where  the  fraud 
was  perpetrated  by  misreading  the  instrument,**  by  substituting  an- 
other document  for  the  one  which  the  party  supposed  he  was  sign- 
ing/' by  writing  it  down  in  terms  different  from  those  agreed  on,  the 
party's  signature  being  obtained  without  calling  his  attention  to  the 
alteration,*^  and  by  representing  that  it  has  been  written  in  the  terms 
agreed.*^  A  similar  rule  has  been  applied  where  a  bond  was  sold 
by  falsely  representing  that  it  was  of  a  certain  known  kind,  and  there 
was  nothing  in  its  general  looks  to  raise  suspicion,**^  and  also  to  a 
case  where  a  vendor  was  fraudulently  induced  to  alter  the  descrip- 
tion in  his  deed  so  as  to  make  it  include  more  land  than  was  intended 
to  be  conveyed,  he  not  knowing  that  the  alteration  would  have  such 
effect.*  But  it  has  been  held  that  the  fact  that  a  false  representation 
is  made  in  respect  to  the  paper  is  not  necessarily  sufficient  to  excuse 
a  person  for  affixing  his  signature  thereto  in  ignorance  of  its  contents, 
unless  under  all  the  circumstances,  in  view  of  his  duty  to  give  reason- 
able attention  to  the  protection  of  his  own  interests,  the  false  repre- 
sentation is  still  reasonably  calculated  to  and  does  induce  him  not 
to  make  the  investigation  which  he  otherwise  would  make.*  It  is 
sometimes  held  that  the  question  of  negligence  under  such  circum- 
stances is  for  the  jury.* 

XI.  Liability  as  Affected  by  Injurious  or  Beneficial  Effect 

OF  Transaction 

138.  Necessity  for  Damage  Generally. — As  a  general  rule  to  war- 
rant relief  on  the  ground  of  fraud  either  at  law  or  in  equity  the 
party  seeking  it  must  have  been  damaged,  or,  as  the  rule  is  some- 
times stated,  he  must  have  been  misled  to  his  hurt.*     It  has  also 

15.  Dg  Ruiter  v.  De  Ruiter,  28  Ind.  1.  Reed  v.  Cramer,  2  N.  J.  Eq.  277, 
App.  9,  62  N.  E.  100,  91  A.  S.  R.  107 ;  34  Am.  Dec.  204. 

Smith  V.  Smith,  134  N.  Y.  62,  31  N.  2.  Standard  Mfg.  Co.  v.  Slot,  121 

E.  258,  30  A.  S.  R.  617.  Wis.  14,  98  N.  W.  923,  105  A  S.  R. 

Note:  4  L.R.A.  158.  1016. 

16.  Western  Mfg.  Co.  v.  Cotton,  126  8.  Mullen  v.  Old  Colony  R.  Co.,  127 
Ky.  749,  104  S.  W.  758,  12  L.R.A.  Mass.  86,  34  Am.  Rep.  349;  Bliss  v. 
(N.S.)  427;  Stacy  v.  Ross,  27  Tex.  3,  New  York  Cent.,  etc.,  R.  Co.,  160  Mass. 
84  Am.  Dec.  604.  447,  36  N.  E.  65,  39  A.  S.  R.  504. 

Note:  6  L.R.A.(N.S.)  463  et  seq.  4.  Hindman  v.  Louisville  First  Nat. 

17.  McGinn  v.  Tobey,  62  Mich.  252,  Bank,  98  Fed.  562,  39  C.  C.  A.  1,  48 
28  N.  W.  818,  4  A.  S.  R.  848.  L.R.A.  210;  Simon  v.  Goodyear  Metal- 

18.  Western  Mfg.  Co.  v.  Cotton,  126  lie  Rubber  Shoe  Co.,  105  Fed.  572^  44 
Ky.  749,  104  S.  W.  758,  12  L.R.A.  C.  C.  A.  612,  52  L.R JL.  745;  looker  v. 
(N.S.)  427.  Alston,  159  Fed.  599,  86  C.  C.  A,  426, 

19.  Hale  v.  Hale,  62  W.  Va.  609,  59  16  L.R.A-(N.8.)  818;  Cullum  v.  Mo- 
S.  E.  1056,  14  L.R.A.(N.S.)  221.  bile  Branch  Bank,  4  Ala.  21,  37  Anu 

20.  Ripley  v.  Case,  78  Mich.  126,  Dec.  725;  McGar  v.  Williams,  26  Ala. 
43  N.  W.  1097,  18  A.  S.  R.  428.  469,   62   Am.   Dec.   739;    Einstein  v. 
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been  held  that  a  purchaser  of  either  real  or  personal  property  is  entitled 
to  the  benefit  of  his  bargain^  by  receiving  the  identical  property  pur- 
chased;  and  where  the  vendor^  by  fraud  or  false  representations,  con- 
veys to  him  or  induces  him  to  accept  something  not  contemplated 

MaishaD,  58  Ala.  153,  29  Am.  Rep.  1  L.R.A.(N.S.)  258  and  note;  Wdl- 
729;  Kelly  v.  McGrath,  70  Ala.  75,  ington  v.  Small,  3  Cush.  (Mass.)  145, 
45  Am.  Rep.  75;  Meeks  v.  Gamer,  93  50  Am.  Dec  719;  Emerson  v.  Brig- 
Ala.  17,  8  So.  378, 11  L.R.A.  196  and  ham,  10  Mass.  197,  6  Am.  Dec.  109 ; 
note;  Marshall  v.  Buchanan,  35  Cal.  Knowlton  y.  Keenan,  146  Mass.  86, 15 
264,  95  Am.  Dec.  95;  Kelly  v.  Central  N.  E.  127,  4  A.  S.  R.  282;  Dawe  v. 
Pac.  R.  Co.,  74  Cal.  557,  16  Pac.  386,  Morris,  149  Mass.  188,  21  N.  E.  313, 14 

5  A.  S.  R.  470 ;  Edward  Barron  Es-  A.  6.  B.  404>  4  L.R. A.  158 ;  Windram 
tate  Co,  V.  Woodruff  Co.,  163  Cal.  561,  v.  French,  151  Mass.  547,  24  N.  E.  914, 
126  Pac,  351,  42  L.R.A.(N.S.)  125;  8  L.R.A.  750;  Lewis  v.  Corbin,  195 
Lahay  v.  City  Nat.  Bank,  15  Colo.  339,  Mass.  520,  81  N.  E.  248,  122  A.  S.  R. 
25  Pac.  704,  22  A.  S.  R.  407;  Colorado  261;  Smith  v.  Werkheiaer,  152  Mich. 
Springs  Co.  V.  Wight,  44  Colo.  179,  96  177,  115  N.  W.  964,  125  A.  S.  R.  406, 
Pac  820,  16  Ann.  Cas.  644;  Sherwood  15  L.R.A.(N.S.)  1092;  Hedin  v.  Min- 
V.  Salmon,  5  Day  (Conn.)  439,  5  Am.  neapolis  Medical,  etc.,  Institute,  62 
Dec.  167;  Murray  v.  Jennings,  42  Minn.  146,  64  N.  W.  158,  54  A.  S.  R. 
Conn.  9,  19  Am.  Rep.  527;  Bradley  628,  36  L.RwA..  417  and  note;  Jakway 
V.  Oviatt,  86  Conn.  63,  84  Atl.  321,  42  v.  Proudfit,  76  Neb.  62,  106  N.  W. 
L.R,A.(N.S.)  828;  Nelson  County  v.  1039, 109  N.  W.  388, 14  Ann.  Cas.  258 
Northcote,  6  Dak.  378,  43  N.  W.  897,  and  note;  Page  v.  Parker,  43  N.  H. 

6  L.R.A.  230 ;  Bigby  v.  Powell,  25  Ga.  363,  80  Am.  Dec.  172 ;  Britton  v.  Su- 

244,   71   Am.    Dec   168;    Central    of  preme  Council,  etc.,  46  N.  J.  Eq.  102, 

Georgia  R.  Co.  v.  Goodwin,  120  Ga.  18  Atl.  675,  19  A.  S.  R.  376;  Mus- 

83,  47  S.  E.  641,  1  Ann.  Cas.  806;  conetcong   Iron   Works   v.   Delaware, 

Gravee  v.  Horton,  132  Ga.  786,  65  S.  etc.,  R.  Co.,  78  N.  J.  L.  717,  76  Atl. 

B.  112,  26  L.R.A.(N.S.)   545;  Craw-  971,  20  Ann.  Cas.  178  and  note;  Bent- 

ford  V.  Crawford,  134  Ga.  114,  67  S.  on  v.  Pratt,  2  Wend.  (N.  Y.)  385,  20 

E.  673,  19  Ann.  Cas.  932,  28  L.R.A.  Am.  Dec.  623;  White  v.  Merritt,  7  N. 

(N.S.)  353;  Bartlett  v.  Blaine,  83  111.  Y.  352,  57  Am.  Dec.  527  and  note; 

25,25Am.  Rep.  346;  Endsley  V.Johns,  Wakeman  v.  DaJley,  51  N.  Y.  27,  10 

120  111.  469, 12  N.  E.  247,  60  Am.  Rep.  Am.  Rep.  551 ;  Simar  v.  Canaday,  53 

572;  Crocker  v.  Manley,  164  111.  282,  N.  Y.  298,  13  Am.  Rep.  523;  Rice  v. 

45  K.  E,  677,  56  A.  S.  R.  196;  KcIIot  Manley,  66  N.  Y,  82,  23  Am.  Rep.  30; 

y-  Johnson,  11  Ind.  337,  71  Am.  Dec.  Deobold  v.  Oppermann,  111  N.  Y.  531, 

^^;  Neidefer  v.  Chastain,  71  Ind.  3G3,  19  N.  E.  94,  7  A.  S.  B.  760,  2  L.R.A. 

^^  Am.  Rep.  198;  Boddy  v.  Henry,  644;  Rothmiller  v.  Stein,  143  N.  Y. 

JIS  J^,  462,  85  N.  W.  771,  53  L.R.A.  581,  38  N.  E.  718,  26  L.R.A.   148; 

rS9  z    Beach  v.  Beach,  160  la.  346,  141  Kountze  v.  Kennedy,  147  N.  Y.  124,  41 

^'    ^^V.  921,  46  L.R.A.(N.S.)  98;  Casey  N.  E.  414,  49  A.  S.  R.  651,  29  L.R.A. 

jy^    ^^11  en,  1  A.  K.  Marsh.  (Ky.)  46d,  360;  Kujek  v.  Goldman,  150  N.  Y.  176, 

{^    -*^r»3.  Dec  750;  Campbell  v.  Whit-  44  N.  E.  773,  55  A.  S.  R.  670,  34 

t^os-b^jn    5  J.  J.  Marsh.  (Ky.)  96,  20  L.R.A.    156;    Taylor    v.    Commercial 

^^^-   X>ec.  241;  Baudin  v.  Roliff,  1  Mart.  Bank,  174  N.  Y.  181,  66  N.  E.  726,  95 

J;  -      S.      (La.)    165,  14  Am.  Dec.  181;  A.  S.  R.  564,  62  L.RA.  783;  Knelling 

l-roa^     V.  Peters,  1  Greenl.  (Me.)  376,  v,  Roderick  Lean  Mfg.  Co.,  183  N.  Y. 

^^    :^^-^^.  Dec.  78;  Hammatt  v.  Emerson,  78,  76  N.  E.  1098,  111  A.  S.  R.  691 

pT     ^^'^^^  308,  46  Am.  Dec.  598;  Lamm  v.  and  note,  5  Ann.  Cas.  124,  2  L.R.A. 


W5^  Deposit  Homestead  Assoc,  49  (N.S.)  303;  Adams  v.  GiUig,  199  N. 
7^^-  S33,  33  Am.  Rep.  246;  Boulden  Y.  314,92  N.  E.  670,  20  Ann.  Cem.  910, 
▼-    ^*^lweU,  100  Md.  543,  60  Atl.  609,  32  L.R.A,(N.S.)  127;  liynn  v.  Sherril, 
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by  the  contract,  he  may  rescind  the  sale  and  recover  what  he  has 
paid,  without  showing  that  he  has  sustained  any  pecuniary  injury 
or  damage  thereby.*  And  some  courts  hold  that,  where  fraud  is 
relied  on  as  a  defense  to  an  action  on  a  contract,  if  the  false  state- 
ment relates  to  a  material  fact  the  law  implies  that  the  defrauded 
party  has  suffered  an  injury  sufficient  to  defeat  a  recovery.*  But 
these  and  other  seeming  exceptions  to  the  rule  as  to  the  necessity 
of  damage  may  be  referred  to  the  operation  of  the  rules  concerning 
what  constitutes  damage,  and  the  time  as  of  which  it  is  deemed  to 
have  accrued.^ 

139.  What  Constitutes  Damage;  Time  of  Accrual. — ^Proof  of  a 
material  injury  is  essential  in  an  action  of  deceit.®  But  the  loss  or 
injury  need  not  necessarily  be  of  a  specifically  pecuniary  character. 
It  is  sufficient  if  the  fraud  has  resulted  in  the  loss  of  a  right  which 
the  law  recognizes  as  of  pecuniary  value,  such  as  the  loss  by  a  hus- 
band of  his  right  consortium  with  his  wife.*  Again,  one  who  is 
defrauded  through  false  representations  respecting  the  solvency  of 
another  is  damnified  as  soon  as  he  is  induced  to  act  in  the  manner 

1  N.  C.  99,  1  Am.  Dec.  574;  Griflfin  v.  A.  S.  R.  1016;  Pasley  v.  Freeman,  3 
Roanoke  R.,  etc.,  Co.,  140  N.  C.  514,  T.  R.  51, 1  Rev.  Rep.  634, 12  Eng.  RoL 
53  S.  E.  307,  6  LJl.A.(N.S.)  463;  Rob-  Cas.  235;  Derry  v.  Peek,  14  App.  Caa. 
ertson  v.  Halton,  156  N.  C.  215,  72  337,  58  L.  J.  Ch.  864,  61  L.  T.  N.  S. 
S.  E.  316,  37  L.R.A.(N.S.)  298;  Earth-  266,  38  W.  R.  33,  12  Eng.  Rul.  Cas. 
olomew  V.  Bentley,  15   Ohio  659,  45  250. 

Am.  Dec.  596 ;  Wells  v.  Cook,  16  Ohio  Notes :   25  Am.  Dec.  447 ;  11  Am. 

St.  67,  88  Am.  Dec.  436;  Guthrie,  etc..  Rep.  218;  12  A.  S.  R.  37;  18  A.  S.  E. 

R.  Co.  V.  Rhodes,  19  Okla..21,  91  Pac.  488,  555,  561;  38  A.  S.  R.  845;  85  A, 

1119,  21  L.R.A.(N.S.)   490;  Howe  v.  S.  R.  376;  2  L.R.A.  743;  12  L.R.A. 

Martin,  23  Okla.  561,  102  Pac.  128,  L.R.A.(N.S.)    189;    38    L.RJ^..(N.S.) 

138  A.  S.  R.  840;  Bunn  v.  Ahl,  29  Pa.  821;  28  L.R.A.(N.S.)  207  et  seq.;  35 

St.  387,  72  Am.  Dec.  639  and  note;  469,  470;  12  Eng.  Rul.  Cas.  295. 

Fulton  V.  Hood,  34  Pa.  St.  365,  75  6.  Jakway  v.  Proudfit,  76  Neb.  62, 

Am.  Dec.  664 ;  Croyle  v.  Moses,  90  Pa.  106  N.  W.  1039,  109  N.  W.  388,  14 

St.  250,  35  Am.  Rep.  654;  Hunt  v.  Ann.  Cas.  258. 

Barker,  22  R.  I.  18,  46  Atl.  46,  84  A.  6.  Notes:  35  L.R.A.(N.S.)  189;  14 

S.  R.  812;  Swift  v.  Rounds,  19  R.  I.  Ann.  Cas.  262. 

527,  35  Atl.  45,  61  A.  S.  R.  791,  33  7.  See  infra,  par.  139. 

L.R. A.  561 ;  Wynne  v.  Allen,  7  Baxt.  8.  Moody  v.  Burton,  27  Me.  427,  46 

(Tenn.)  312,  32  Am.  Rep.  562;  Will-  Am.  Dec.  612;  Lamm  v.  Port  Deposit 

iams  V.  Hicks,  2  Vt.  36,  19  Am.  Dec.  Homestead  Assoc,  49  Md.  233,  33  Am. 

693;  Howard  v.  Gould,  28  Vt.  523,  67  Rep.    246;    Tryon    v.    Whltmarsh,    1 

Am.  Dec.  728;   Childs  v.  Merrill,  63  Mete.    (Mass.)   1,  35  Am.  Dec.  339; 

Vt.  463,  22  Atl.  626,  14  L.R.A.  264;  Wellington  v.  Small,  3  Cush.  (Mass.) 

Rorer  Iron  Co.  v.  Trout,  83  Va.  397,  145,  50  Am.  Dec.  719  and  note;  Deo- 

2  S.  E.  713,  5  A.  S.  R.  285 ;  Bjorklund  bold  v.  Oppermann,  111  N.  Y.  531,  19 
▼.  Seattle  Electric  Co.,  35  Wash.  439,  N.  E.  94,  7  A.  S.  R.  760,  2  L.R.A.  644. 
77  Pac.  727,  1  Ann.  Cas.  443 ;  Lawson  Note :  39  Am.  Dec.  734. 

V.  Vernon,  38  Wash.  422,  80  Pac.  559,  9.  Kujek  v.  Goldman,  150  N.  Y.  176, 
107  A.  S.  R.  880;  Standard  Mfg.  Co.  44  N.  E.  773,  55  A.  S.  R.  670,  34 
V.  Slot,  121  Wis.  14,  98  N.  W.  923, 105   L.R.A.  156. 
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occasioning  the  loss,  and  may  maintain  an  action  therefor  at  once,^® 
and  an  action  for  damages  for  fraudulently  procuring  a  loan  on 
inadequate  security  may  be  maintained  as  soon  as  the  loan  is  made.** 
Similarly,  where  a  person  fraudulently  places  in  circulation  the  nego- 
tiable instrument  of  another,  prima  facie  he  is  liable  to  such  other 
party  for  the  face  value  thereof,  and  an  action  may  be  maintained 
against  him  on  an  allegation  of  liability  to  pay  without  an  allegation 
either  of  payment  or  of  actual  loss.**  So,  the  fact  that  one  is  com- 
pelled to  pay  a  note  which  he  was  induced  to  indorse  for  another 
through  fraudulent  misrepresentations  of  the  latter  as  to  his  prop- 
erty imports  some  damage,  even  though  he  may  be  able  to  enforce 
payment  from  the  maker.*'  Likewise,  a  solvent  maker  of  a  note 
secured  by  fraud  may  sue  before  the  note  is  due,  where  it  has  passed 
into  the  hands  of  a  bona  fide  holder,*^  and  there  is  authority  for 
the  same  rule  even  though  the  note  has  not  been  transferred.**  Nor 
is  it  a  defense  to  an  action  by  a  mortgagee  for  the  loss  of  security 
caused  by  false  representations  that  the  plaintiff's  claim  is  amply 
secured,  notwithstanding  the  loss.**  And  it  has  been  held  that  a 
vendee  need  not  wait  for  an  ouster  before  he  sues  for  deceit  in  rep- 
resenting realty  as  being  imencumbered.*^  Any  appreciable  preju- 
dice is  sufficient  to  warrant  a  rescission  in  equity,  thaugh  it  may  be 
very  slight  in  amount,  and  the  court  will  not  inquire  with  any  care 
into  its  extent.*®  It  is  such  injury  as  will  be  redressed  by  equity  to 
obtain  from  an  owner,  by  a  false  representation  of  a  fact  which  he 
deems  material,  property  he  would  not  otherwise  have  parted  with 
upon  the  terms  which  he  is  thus  induced  to  accept.**  So,  also,  it 
has  been  held  that  if  the  payment  of  a  promised  advance  by  the 
vendee  of  goods  is  a  condition  precedent  to  the  duty  of  the  vendor 
to  deliver  them,  the  latter  may  rely  on  the  fact  that  the  promise 
was  fraudulently  made  as  a  defense  to  an  action  on  the  contract 
without  showing  that  he  was  damaged  by  failure  to  receive  the  ad- 
vance.*^ Similarly,  if  the  vendor  of  personalty  fails  to  give  notice 
to  the  vendee  of  a  valid  outstanding  title  or  encumbrance,  the  latter 

10.  Note:  86  A.  S.  R.  383.  16.  Bank  of  Havelock  v.  Western 

11.  Briggs  V.  Brushaber,  43  Mich.  Union  Tel.  Co.,  141  Fed.  522,  72  C. 
330,  5  N.  W.  383,  38  Am.  Rep.  187.  C.  A.  580,  6  Ann.  Cas.  515,  4  L.R.A. 

12.  Metropolitan  El.  R.  Co.  v.  Knee-  (N.S.)  181. 

land,  120  N.  Y.  134,  24  N.  E.  381,  17       17.  Gannon  v.  Hausaman,  42  OMa. 
A.  S.  R.  619,  8  L.R.A.  253.  41, 140  Pac.  407,  52  L.R.A.(N.S.)  519. 

13.  Childs  V.  Merrill,  63  .Vt.  463,  22       18.  Wilson  v.  Carpenter,  91  Va.  183, 
Atl.  626,  14  L.R.A.  264.  21  S.  E.  243,  50  A.  S.  R.  824. 

14.  Hoffman  v.  Toft,  70  Ore.  488,       19.  Wagner   v.   Fehr,   211   Pa.   St. 
142  Pac.  365,  52  L.R.A.(N.S.)  944.  435,  60  Atl.  1043,  3  Ann.  Cas.  608. 

15.  Note:   52  L,R.A.(N.S.)    945   et       20.  Langley  v.  Rodriguez,  122  Cal* 
Bcq.  580,  55  Pac.  406,  68  A.  S.  R.  70. 
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may  rescind  without  waiting  for  actual  loss  to  come  to  him.*  The 
same  principles  are  applied  where  fraud  is  set  up  as  a  defense  in  a 
suit  for  specific  performance,  no  accrued  damages  to  the  defendant 
being  necessary  in  order  to  prevent  a  decree.*  Negatively  framed, 
the  rule  as  to  wliat  constitutes  damage,  in  any  case,  may  broadly  be 
stated  to  be  that  there  is  no  damage  where  the  position  of  the  com- 
plaining party  is  no  worse  than  it  would  have  been  had  the  alleged 
fraud  not  been  committed.*  Thus,  one  is  not  entitled  to  relief  against 
a  judgment  of  reversal  though  it  is  procured  through  false  repre- 
sentations made  by  appellant's  counsel  to  the  appellee's  counsel  that 
a  bill  of  exceptions  contains  all  the  facts  and  will  carry  up  the  entire 
record,  where  a  reversal  would  have  resulted  even  if.  the  whole  record 
had  been  sent  up.*  Similarly,  one  suffers  no  injury  from  a  fraud 
which  induces  him  to  enter  into  a  contract  so  long  as  the  contract 
remains  wholly  executory  as  to  both  parties  and  nothing  has  been 
done  under  it  by  either.* 

140.  Certainty  and  Proximity. — To  sustain  an  action  for  deceit 
the  fraud  and  injury  must  be  connected  and  must  bear  to  each  other 
the  relation  of  cause  and  effect.*  The  damage  must  have  resulted 
proximately  from  the  fraud.'  It  has  been  held,  however,  that  though 
the  fraud  does  not  cause  substantial  damage  apart  from  the  happen- 
ing of  subsec[uent  events  which  reasonably  may  be  expected  to  hap- 
pen, if  these  do  happen  the  defendant  is  chargeable  with  the  natural 
consequences  of  his  act.  In  such  case  he  cannot  complain  that  these 
supposed  facts  followed  as  conditions  concurring  with  his  fraud  to 
cause  the  damage,  if  his  fraud  was  planned  in  reference  to  the  proba- 

1.  Computing  Scales  Co.  v.  Long,  Dak.  378,  43  N.  W.  897,  6  L.R.A.  230; 
06  S.  C.  379,  44  S.  E.  963,  65  L.R.A.  Moody  v.  Burton,  27  Me.  427,  46  Am. 
294.    See  Vendor  and  Purchaser.        Dec.  612;  Boulden  v.  StilwcU,  100  Md. 

2.  Kelly  v.  Central  Pac.  R.  Co.,  74  543,  60  Atl.  609,  1  L.R.A.(N.S.)  258; 
Cal.  557,  16  Pac.  386,  5  A.  S.  R.  470.  Wellington  v.  Small,  3  Cush.  (Mass.) 
See  Specific  Performance.  145,  50  Am.  Dec.  719  and  note;  Silver 

3.  Fulton  V.  Hood,  34  Pa.  St.  365,  v.  Frazier,  3  Allen  (Mass.)  382,  81  Am. 
75  Am.  Dec.  664;  Wilson  v.  Hundley,  Dec.  662;  Dawe  v.  Morris,  149  Mass. 
96  Va.  96,  30  S.  E.  492,  70  A.  S.  R.  188,  21  N.  E.  313,  14  A.  S.  R.  404,  4 
837.  L.R.A.    158;    Lewis    v.    Corbin,    195 

4.  Bigby  v.  Powell,  25  Qa.  244,  71  Mass.  520,  81  N.  E.  248,  122  A.  S.  R. 
Am.  Dec.  168.  261;    Fitzsimmons    v.    Chapman,    37 

5.  Edward  Barron  Estate  Co.  v.  Mich.  139,  26  Am.  Rep.  508 ;  White  v. 
Woodruff  Co.,  163  Cal.  561,  126  Pac.  Merritt,  7  N.  Y.  352,  57  Am.  Dec.  527 
351,  42  L.R.A.(N.S.)  125.  and  note;  RothmiUer  v.  Stein,  143  N. 

6.  Stewart  v.  Dugin,  4  Mo.  245,  28  Y.  581,  38  N.  E.  718,  26  L.R.A.  148; 
Am.  Dec.  348;  Rothmiller  v.  Stein,  143  Kuelling  v.  Roderick  Lean  Mfg.  Co., 
N.  Y.  581,  38  N.  E.  718,  26  L.R.A.  183  N.  Y.  78,  75  N.  E.  1098,  111  A.  S. 
145;  Kuelling  v.  Roderick  Lean  Mfg.  R.  691,  5  Ann.  Caa.  124,  2  L.R.A. 
Co.,  183  N.  Y.  78,  75  N.  E.  1098,  111  (N.S.)  303;  Wells  v.  Cook,  16  Ohio 
A.  S.  R.  691,  5  Ann.  Cas.  124,  2  L.R.A.  St.  67,  88  Am.  Dec.  436;  Field  v.  Sie^ 
(N.S.)  303.  gel,  99  Wis.  605,  75  N.  W.  397,   47 

7.  Nelson    County   v.   Northcote,   6   L.R.A.  433.    See  also  infra,  par.  197. 
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bility  that  these  events  would  follow.^  Thus,  it  has  been  held  that 
if  an  innocent  person  sustains  a  loss,  occasioned  by  the  fraud  of 
another,  the  latter  will  be  held  responsible  though  he  shows  that 
the  loss  would  not  have  been  incurred  but  for  the  misconduct  of  a 
third  person,  especially  if  that  person  is  his  agent.*  The  damages 
must  be  certain,  that  is,  such  as  can  clearly  be  defined  and  ascer- 
tained.^^ To  warrant  the  rescission  of  a  contract,  the  injury  may 
be  to  present,  actual,  existing  rights,  or  it  may  be  to  rights  which 
are  contingent,  or  which  are  to  accrue  in  the  future.** 

141.  Performance  of  Legal  Obligation  as  Damage. — One  suffers 
no  damage  where  he  is  fraudulently  induced  to  do  something  which 
he  is  under  legal  obligation  to  do,**  such  as  payment  of  a  just  debt,** 
or  performance  of  a  valid  contract.**  Nor  is  the  fact  that,  to  the 
indorsee's  knowledge,  a  note  is  obtained  from  the  payee  by  false 
representations  any  defense  to  an  action  by  the  indorsee  against  the 
maker,  since  the  maker  is  called  upon  to  pay  only  what  he  has  under- 
taken to  pay,  and  payment  to  the  plaintiff  will  be  a  good  discharge.*^ 
The  contrary  is  true,  ^however,  where  one  is  induced  to  perform  a 
contract  which  he  has  the  legal  right  to  rescind,  and  suffers  loss 
thereby.**  Nor  is  fraud  in  the  acquisition  of  property  removed  by 
the  application  of  the  property  to  the  payment  of  a  just  debt  due 
from  the  defrauded  party.*'  There  seems  to  be  a  conflict  of  author- 
ity as  to  whether  one  is  prejudiced  by  false  representations  which 
induce  him  to  give  security  for  an  overdue  indebtedness.*® 

142.  Damage  as  Affected  by  Value  of  Property  Sold. — ^Property 
purchased  need  not  be  entirely  worthless  in  order  to  entitle  one  de- 
frauded into  purchasing  it  to  hold  the-seller  liable  for  the  loss  thereby 
inflicted  upon  him.*^  But  a  .vendor  is  not  damaged  by  fraud  in 
procuring  the  sale  if  the  property  is  worth  no  more  than  he  received 

8.  Lewis  V.  Corbin,  195  Mass.  520,  12.  Musconetcong    Iron    Works    v. 
81  N.  E.  248,  122  A.  S.  R.  261.  Delaware,  etc.,  R.  Co.,  78  N.  J.  L.  717, 

9.  Lobdell  v.  Baker,  1  Mete.  (Mass.)  76  Atl.  971,  20  Ann.  Cas.  178  and  note; 
193,  35  Am.  Dec.  358.  Deobold  v.  Opperman,  111  N.  Y.  531, 

10.  Nelson   Coimty  v.  Northeote,  6   19  N.  E.  94,  7  A.  S.  R.  760,  2  L.R.A. 
Dak.  378,  43  N.  W.  897,  6  L.R.A.  230;    644. 

Moody  V.  Burton,  27  Me.  427,  46  Am.  Note:  20  Ann.  Cas.  179. 

Dec.  612;  Wellington  v.  Small,  3  Cush.  13.  Musconetcong    Iron    Works    v. 

(Mass.)    145,  50  Am.   Dec.   719   and  Delaware,  etc.,  R.  Co.,  78  N.  J.  L.  717, 

note;   Fitzsimmons    v.    Chapman,    37  76  Atl.  971,  20  Ann.  Cas.  178  and  note. 

Mich.  139,  26  Am.  Rep.  508:  Dawe  v.  14.  Note:  20  Ann.  Cas.  180. 

Morris,  149  Mass.  188,  21  N.  E.  313,  15.  Prouty    v.    Roberts,    6     Cush. 

1/ >.  S.  R.  404,  4  L.R.A.  158;  White  (Mass.)  19,  52  Am.  Dec.  761. 

i^^arritt,  7  N.  Y.  352,  57  Am.  Dec.  16.  Note:  20  Ann.  Cas.  181. 

n  /and  note;  Field  v.  Siegel,  99  Wis,  17.  See  supra,  par.  9. 

Mr   75  N.  W.  397,  47  L.R.A.  433.  18.  Note:  20  Ann.  Cas.  180. 

^ee  also  infra,  par.  197.  19.  Tooker  v.  Alston,  159  Fed.  599, 

11.  Kelly  V.  McGrath,  70  Ala.  75.-  86  C.  C.  A.  425,  16  L.R.A.(N.S.)  818. 
6  Am.  Rep.  75. 

393 


§  143  FRAUD  AND  DECEIT  12  R.  C.  L. 

for  it.'*  In  states  where  the  measure  of  damages  for  misrepresenting 
facts  affecting  the  value  of  property  sold  is  the  diflFerence  between 
the  actual  value  and  what  the  value  would  have  been  if  the  facts 
were  as  represented,*  the  fact  that  the  property  is  actually  worth 
what  the  vendee  gave  for  it  does  not  preclude  him  from  obtaining 
relief  on  the  ground  that  the  sale  was  induced  by  false  representations 
made  by  the  vendor,  if  it  would  have  been  worth  still  more  had  the 
representations  been  true.*  The  same  is  true  where  the  property  is 
worth  more  than  the  vendee  gave  for  it,'  or  where  he  has  since  sold 
it  for  what  he  gave  for  it  *  or  even  at  an  advanced  price.*  Nor  can 
it  be  said  that  one  of  two  joint  purchasers  of  land  who  is  induced 
to  pay  more  than  his  share  of  the  purchase  price  by  the  fraud  of 
the  other,  is  not  damaged  because  his  bargain  is  a  good  one  at  the 
price  he  paid.®  A  reason  given  for  the  rule  as  applied  to  auction 
sales,  is  that  it  cannot  properly  be  assumed  that  there  is  a  standard 
of  value  independent  of  the  wishes  and  wants  of  the  bidders.'  In 
jurisdictions  where  the  measure  of  damages  for  deceit  in  the  exchange 
of  property  is  the  difference  between  the  actual  value  of  the  property 
parted  with  and  the  value  of  the  property  received,  there  can  be  no 
recovery  if  the  property  received  is  worth  as  much  or  more  than 
the  property  traded,  although  worth  less  than  it  would  have  been 
worth  had  it  been  as  represented.® 

143.  Benefit  to  Defendant. — To  render  one  liable  for  damages  in 
an  action  of  deceit  it  is  not  necessary  that  he  shall  have  derived  any 
benefit  from  the  deception  •  or  have  colluded  with  the  person  who 

20.  McDonough  v.  Williams,  77  Ark.  Bank,  112  Fed.  931,  50  C.  C.  A.  623, 

261,  92  S.  W.  783,  7  Ann.  Cas.  276,  57  L.R.A.  108;  Talcott  v.  Friend,  179 

8  L.R.A.  (N.S.>)  452;  Bowman  v.  Bates,  Fed.  676,  103  C.  C.  A.  80,  43  L.R.A. 

2  Bibb    (Ky.)   47,  4  Am.  Dec.   677.  (N.S.)   649;  Einstein  v.  Marshall,  5S 

Note:  3  L.R.A.  806.  Ala.  153,  29  Am.  Rep.  729;  James  v. 

1.  See  infra,  par.  198.  Crosthwait,  97  Ga.  673,  25  S.  E.  754, 

2.  Pendergast  v.  Reed,  29  Md.  398,  36  L.R.A.  631;  Endsley  v.  Johns,  120 
96  Am.  Dec.  539 ;  Staines  v.  Shore,  16  HI.  469,  12  N.  E.  247,  60  Am.  Rep. 
Pa.  St.  200,  55  Am.  Dec.  492.  572 ;  Whitesell  v.  Strickler,  167  Ind. 

3.  Murray  v.  Jennings,  42  Conn.  9,  602,  78  N.  E.  845,  119  A.  S.  R.  524; 
19  Am.  Rep.  527;  Pendergast  v.  Reed,  Tryon  v.  Whitmarsh,  1  Mete.  (Mass.) 
29  Md.  398,  96  Am.  Dec.  539;  Chap-  1,  35  Am.  Dec.  339  and  note;  Medbury 
man  v.  Bible,  171  Mich.  663, 137  N.  W.  v.  Watson,  6  Mete.  (Mass.)  246,  39 
533,  43  L.R.A.(N.S.)  373.  Am.   Dec.   726;    Stiles   v.   White,   11 

Note:  8  L.R.A.(N.S.)  470.  Mete.  (Mass.)  356,  45  Am.  Dec.  214; 

4.  Medbury  v.  Watson,  6  Mete.  Hobbs  v.  Boatright,  195  Mo.  693,  93 
(Mass.)  246,  39  Am.  Dec.  726.  S.  W.  934.  113  A.  S.  R.  709,  5  L.R.A. 

5.  Note:  39  Am.  Dec.  734.  (N.S.)  906;  Culver  v.  Avery,  7  Wend. 

6.  Bergeron  v.  Miles,  88  Wis.  397,  (N.  Y.)  380,  22  Am.  Dec.  586;  White 
60  N.  W.  783,  43  A.  S.  R.  911.  v.  Merritt,  7  N.  Y.  352,  57  Am.  Dec 

7.  Staines  v.  Shore,  16  Pa.  St.  200,  527  and  note;  Kuelling  v.  Roderick 
65  Am.  Dec.  492.  Lean  Mfg.  Co.,  183  N.  Y.  78,  75  N.  E, 

8.  Note:  38  L.R.A.(N.S.)  469,  470.  1098,  111  A.  S.  R.  691,  5  Ann.  Cas. 

9.  Hindman  v.  Louisville  First  Nat.  124,  2  L.R.A.(N.S.)   303;  Hadley  v. 
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was  so  benefited.**  Nor  is  it  necessary  that  he  should  have  had  any 
interest  in  the  contemplated  transaction,**  or  in  the  subject  matter 
thereof,**  or  in  making  the  representation,*'  nor  that  he  should  have 
expected  to  reap  any  benefit  from  the  fraud.**  Conversely,  the  fact 
that  he  happens  to  have  such  an  interest  is  a  matter  of  which  the 
law  takes  no  cognizance  in  such  an  action.**  It  is  not  necessary  to 
allege  or  prove  it;  and  proof  of  it  does  not  aflFect  the  rights  of  the 
parties,  unless  it  goes  far  enough  to  create  a  liability  of  another  kind,** 
though  the  fact  that  he  did  derive  a  benefit  may  serve  to  strengthen 
the  plaintiffs  case  on  the  evidence.*' 

XII.  Privity  as  Affecting  Right  to  Relief 

144.  Generally. — No  one  will  be  permitted  to  take  advantage  of 
h]8  own  fraud.*^  Nor  can  an  innocent  person  avail  himself  of  an 
advantage  obtained  by  the  fraud  of  another,  unless  there  is  some 
consideration  moving  from  himself.**  A  mere  stranger  to  the  title, 
no  matter  how  much  fraud  and  deceit  may  have  been  practiced  upon 

Clinton    County    Importing    Co.,    13       11.  Bean  ▼.  Herrick,  12  Me.  262,  28 

Ohio  St.  502,  82  Am.  Dec.  454;  Chi-  Am.  Dec.  176. 

sohn  V.  Gadsden,  1  Strob.  L.  (S.  C.)       Note:  28  L.R.A.(N.S.)  200. 

220,  47  Am.  Dec.  550 ;  Wynne  v.  Allen,       12.  Medbury    v.    Watson,    6    Mete. 

7Baxt.  (Tenn.)  312,  32  Am.  Rep.  562;    (Mass.)    246,  39   Am.  Dec.  726  and 

Fitzsimmoas  v.  Joslm,  21  Vt.  129,  52  note;   Nash  v.   Minnesota  Title  Ins., 

Am.  Dec.  46 ;  Pasley  v.  Freeman,  3  T.  etc.,  Co.,  163  Mass.  574,  40  N.  E.  1039, 

R.  51,  1  Rev.  Rep.  634,  12  Eng.  Rul.  47  A.  S.  R.  489,  28  L.R.A.  753;  Irwin 

Cas.  235.  V.  Sherril,  1  N.  C.  99, 1  Am.  Dec.  574; 

Notes:   25  Am.  Dec.  447,  448;   18  Bennett  v.  McMillin,  179  Pa.  St.  146, 
A.  S.  R.  555;  85  A.  8.  R.  376;  28  36  Atl.  188,  57  A.  S.  R.  591. 
L.R.A.(N.S.)  206.  13.  Hart     v.     Tallmadge,     2     Day 

10.  Einstein    v.    Marshall,    58    Ala.   (Conn.)  381,  2  Am    Dec    105;  Ends- 
153,   29   Am.   Rep.   729 ;    Endsley   v.  }f y  ^An   a      'r.        rSo         ' 
Johns,  120  lU.  469,  12  N.  E.  247,  60  ^^^'^^  ^^'  ^^^'  ^^^\n^ 
Am.  Rep.  572;  Tryon  v.  Whitmarah,  1       ;i  ^®?  supra,  par.  lUd. 
1X-*      rhjr  «-  \    1     oc    A        T^  ^    Qoo .       15.  Talcott  V.  Friend,  179  Fed.  676, 
Mete    {Mass.)   1,  36  A^.  Dec.  339,  ^^3  ^  ^  ^  ^^  ^g  l.r.a.(N.S.)  649; 

J^//^o^A  ""•  ^""^nJ  ^n^^^'  ^^"^'^   Nash  V.  Minnesota  Title  Ins.,  etc.,  Co.,- 
246,  39  Am.  Dec.  726;  Culver  V.  Avery,  ^gg  j^^g  574  40  n.  e.  1039,  47  A.  S. 

7  Wend.   (N.  Y.)   380,  22  Am.  Dec.  r  439^  28  L.R.A.  753. 

586;  Kuelling  v.  Roderick  Lean  Mfg.      *x6.  Nash   v.    Minnesota   Title   Ins., 

Co.,  183  N.  Y.  78,  75  N.  E.  1098,  111   etc.,  Co.,  163  Mass.  574,  40  N.  E.  1039, 

A.  8.  R.  691,  5  Ann.  Cas.  124,  2  L.R.A.  47  A.  S.  R.  489,  28  L.R.A.  753. 

(N.S.)    303;    Chisohn   v.   Gadsden,   1       17.  Patten  v.  Gurney,  17  Mass.  182, 

Strob.  L.   (S.  C.)   220,  47  Am.  Dec.  9   Am.  Dec.   141;   Blaisdell  v.  Davis 

550;  Wynne  v.  AUen,  7  Baxt.  (Tenn.)   Paper  Co.,  75  N.  H.  497,  77  Atl.  485, 

312,  32  Am.  Rep.  562;  Fitzsimmons  v.  139  A.  S.  R.  735. 

Jofilin,  21  Vt.  129,  52  Am.  Dec.  46;       18.  See  infra,  par.  145. 

Pasley  v.  Freeman,  3  T.  R.  51,  1  Rev.       19.  Atlantic  Cotton  Mills  v.  Indian 

Rep.  634,  12  Eng.  Rul.  Cas,  235.  Orchard  Mills,  147  Mass.  268, 17  N.  E, 

Note :  18  A.  S.  R.  555.    .  496,  9  A.  S.  R.  698. 
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him  by  the  party  who  has  procured  the  title,  cannot  complain.-® 
The  question  as  to  who  may  complain,  however,  is  determined  by 
the  real  interest  of  the  parties.  Thus,  the  right  of  one  who  trader 
property  for  corporate  stock  to  recover  for  false  representations  by 
the  owners  of  the  stock  as  to  the  amount  of  the  corporate  property 
is  not  affected  by  the  fact  that  some  of  the  stock  is  taken  in  the 
names  of  other  persons  by  his  direction.*  A  purchaser  may  sue  for 
fraudulent  representations,  whereby  he  was  induced  to  purchase 
property  to  his  injury,  although  he  has  sold  the  property.*  A  wife 
who,  for  the  purpose  of  releasing  her  dower,  joins  in  a  conveyance 
which  her  husband  is  induced  to  make  by  fraudulent  representations, 
has  a  right  of  action  for  deceit  in  respect  of  her  inchoate  right  of 
dower.'  It  has  been  held  that  where  the  defendant  brings  about  a 
marriage  by  representing  that  property  has  been  left  to  the  pros- 
pective husband  in  such  a  way  that  if  he  marries  and  has  an  heii 
the  property  will  go  to  the  latter,  when  in  fact  the  prospective  hus- 
band has  conveyed  his  interest  to  the  defendant,  the  defendant  ia 
constituted  a  trustee  ex  maleficio  in  respect  to  the  property  in  favor 
of  a  child  born  of  the  marriage.*  Nor  in  such  case  is  tiie  fraud  miti- 
gated  by  showing  that  it  consisted  of  fraudulent  representations,  made 
to  induce  a  woman  to  marry  from  mercenary  motives.*  A  trustee 
who  in  good  faith  pays  the  share  of  a  beneficiary  in  the  trust  fund 
to  the  beneficiary's  assignee,  has  no  further  interest  in  the  fund  so 
paid,  and  cannot  sue  to  recover  it  from  the  assignee  on  the  ground 
that  the  assignment  was  induced  by  fraud.* 

145.  Persons  Participating  in  Fraud. — ^As  a  general  rule,  every 
one  who  engages  in  a  fraudulent  scheme  forfeits  all  right  to  pro- 
tection, either  at  law  or  in  equity.'  No  one  will  be  permitted  in  a 
court  of  justice  to  take  advantage  of  or  claim  protection  by  reason 
of  his  own  fraud.®  So,  one  cannot  by  his  own  fraud  acquire  a  right 
to  maintain  an  action  in  any  court,'  or  complain  that  his  own  fraud 
resulted  in  his  injury.*^  Nor  can  recovery  be  had  on  an  implied 
contract  if  the  plaintiff  has  made  a  special  contract  which  is  void 

20.  Seymour  v.  Cushway,  100  Wis.  7.  Pettibone  v.  Phelps,  13  Conn.  445, 
580,  76  N.  W.  769,  69  A.  S.  R.  957.  35  Am.  Dec.  88;  Stovall  v.  Farmers', 

1.  Boddy  V.  Henry,  113  la.  462,  85  etc.,  Bank  of  Memphis,  8  Smedes  &  M. 
N.  W.  771,  53  L.R.A.  769.  (Miss.)  305,  47  Am.  Dec.  85. 

2.  Medbury  v.  Spencer,  6  Mete.  8.  Evans  v.  Stuhrberg,  78  Mich.  145, 
(Mass.)  246,  39  Am.  Dec.  726  and  note.  43  N.  W.  1046,  18  A.  S.  R.  435,  6 

3.  Simar  v.  Canaday,  53  N.  Y.  298,  L.R.A.  501;  Munson  v.  Halloweli,  26 
13  Am.  Rep.  523.  Tex.  475,  84  Am.  Dec.  582. 

4.  Piper  v.  Hoard,  107  N.  Y.  73,  13  9.  City  Bank  of  New  Haven  v.  Per- 
N.  E.  626, 1  A.  S.  R.  789.  kins,  29  N.  Y.  554,  86  Am.  Dec  332; 

6.  Piper  v.  Hoard,  107  N.  Y.  73, 13  Davis  v.  McNalley,  5  Sneed  (Tenn.) 
N.  E.  626,  1  A.  S.  R.  789.  583,  73  Am.  Dec.  159. 

6.  Lovato  V.  Catron,  (N.  M.)  148  10.  Dutton  v.  Purcell,  21  N.  D.  648, 
Pac.  490,  L.R.A.1915E  451.  See  gen-  132  N.  W.  347,  36  L.R.A.(N.S.)  149. 
erally,  Trusts. 
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for  his  fraud.*^  One  cannot  set  up  his  own  fraud  as  a  defense  to 
an  action,^*  or  rescind  his  contract  because  of  it/'  or  allege  that 
his  agreement  was  fraudulent  in  order  to  avoid  its  eCFect.**  Nor 
will  one  who  executes  a  contract  for  the  purpose  of  defrauding  an- 
other be  protected  against  it  when  it  is  used  against  himself.**  Thus, 
an  action  on  a  note  obtained  by  fraud  may  be  defeated  on  that  ground, 
if  the  defendant  can  show  that  the  plaintiflf  obtained  the  note  by 
his  own  fraudulent  act,  although  the  defendant  may  be  liable  to  pay 
the  note  to  the  true  owner.**  So,  too,  one  who  sells  a  note  which 
is  void  in  his  hands  on  grounds  of  public  policy,  fraudulently  repre- 
senting it  to  be  good,  is  liable  to  the  purchaser  for  the  money  paid 
therefor,  when  the  maker  has  refused  payment,  although  the  pur- 
chaser, as  a  bona  fide  holder,  might  have  collected  it  from  the  maker.*' 
Nor  is  an  innocent  party  who  has  been  defrauded  into  giving  notes, 
obliged  to  contest  them  in  the  hands  of  a  stranger  on  any  informa- 
tion short  of  a  certainty  that  the  latter  is  not  a  bona  fide  holder, 
before  bringing  an  action  against  the  party  defrauding  him.*^  If 
one  assigns  an  obligation  making  the  same  misr^resentations  as 
were  made  to  him  with  regard  to  the  title,  he  cannot  recover  from 
the  assignee,  although  the  obligor  indorses  on  the  obligation  that  he 
will  perform  the  condition  in  favor  of  the  assignee.**  One  who 
obtains  a  written  contract  by  means  of  false  and  fraudulent  repre- 
sentations cannot  shut  out  evidence  as  to  such  representations  on 
the  ground  that  it  explains  or  contradicts  the  written  instrument.*^ 
146.  Relief  as  between  Parties  to  Fraud. — ^As  a  general  rule,  if 
the  parties  to  a  fraud  are  in  pari  delicto,  the  law  will  leave  them 
where  it  finds  them,*  and  therefore  one  sued  on  a  contract  may  set 
"p  as  a  defense  that  it  was  made  in  fraud  of  third  persons,  where 
^oth  parties  participated  in  the  fraud.*  So  it  has  been  held  that 
^^ej:^  one  of  two  persons  conspiring  to  defraud  a  third,  testifies  in 


^  ^  •     McCorkle  v.  Doby,  1  Strob.  L.       18.  Knight  v.  Linzey,  80  Mich.  396, 

>^      <!:;.)  396,  47  Am.  Dec.  560.  45  N.  W.  337,  8  Ii.R.A.  476. 

^<^^-     Evans  v.  Dravo,  24  Pa.  St.  62,       19.  Shackelford  v.  Hendky,  1  A.  K. 

^    ^       -<^^m.  Dec.  359  and  note;  Fitzsim-  Marsh.   (Ky.)  496,  10  Am.  Dec.  753. 

V^<=*^^^    V.  Jofilin,  21  Vt  129,  52  Am,       20.  Gushing  v.  Rice,  46  Me.  303,  71 

"S^^^^    -46.  Am.  Dec.  579.    See  Evidence,  vol.  10, 

__^^.    Gunther  v.  Ullrich,  82  Wis.  222,  p.  1056  et  seq. 

^-^    -^^-  W.  88,  33  A.  S.  R.  32.  1.  Knight  v.  Lmzey,  80  Mich.  396,^ 

.^^■^*-   Troughton  v.  Johnston,  3  N.  C.  45  N.  W.  337,  8  L.R.A.  476  and  note; 
^^^,    2  Am.  Dec.  626.  Ryan  v.  Miller,  236  Mo.  496,  139  S. 

.^S.  Rankin  v.  Simpson,  19  Pa.  St.   W.  128,  Ann.  Cas.  1912D  640;  Evans 
^•^»    57  Am.  Dec.  668.  v.  Dravo,  24  Pa.  St.  62,  62  Am.  Dec. 

^^B.  City  Bank  of  New  Haven  v.  Per-  359;  Willis  v.  Morris,  63  Tex.  458,  51 
^^s,  29  N.  Y.  554,  86  Am.  Dec.  332.  Am.  Rep.  655.     See  generaUy,  Oon- 
_  yi-  Evans   v.   Stuhrberg,    78   Mich,  tracts,  vol.  6,  p.  721  et  seq. 
^^^y  43  N.  W.  1046, 18  A.  S.  R.  435,      2.  Willis  v.  Morris,  63  Tex.  458,  51 
^  UK  JL.  501.  Am.  Rep.  655. 
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the  course  of  a  judicial  proceeding  that  a  certain  contract  of  sale 
is  at  an  end,  neither  will  be  permitted  to  set  the  contract  up  against 
the  other.'  This  doctrine,  however,  is  not  universally  applied.  It 
is  based  on  the  principle  that  to  give  the  plaintiflf  relief  in  such  case 
would  contravene  public  morals  and  impair  the  good  of  society. 
Hence  it  should  not  be  applied  in  a  case  in  which  to  withhold  the 
relief  would,  to  a  greater  extent,  offend  public  morals.*  Thus,  a 
party  to  a  fraud  in  negotiations  looking  to  marriage  has  been  per- 
mitted to  recover  in  his  own  name  against  one  who  was  no'  more 
guilty  than  he  was,  where  the  marriage  was  brought  about  by  the 
fraud.*  Again,  a  bond  given  to  secure  to  one  creditor  the  deficiency 
of  a  composition,  not  communicated  to  the  other  creditors,  may  be 
decreed  to  be  delivered  up,  with  costs,  though  to  a  party  to  the  fraud.* 
Nor  does  the  general  rule  apply  where  the  parties  do  not  stand  on 
equal  terms,  as  where  there  are  confidential  relations  between  them.' 
Thus,  where  a  wife  is  induced  to  transfer  property  to  her  husband 
by  false  representations  that  she  is  liable  for  certain  debts  and  that 
the  creditors  will  take  the  property  therefor,  the  fact  that  she  con- 
sented to  the  transaction  to  defraud  the  creditors,  will  not  prevent 
a  rescission  thereof  in  equity.®  Moreover,  relief  will  often  be  granted 
to  a  party  who  was  ignorant  of  the  fact  that  the  scheme  was  fraudu- 
lent, and  entered  into  it  in  reliance  on  the  representations  of  the 
other  party  as  to  its  honesty.®  Equity  often  interferes  also  for  the 
relief  of  the  less  guilty  of  the  parties  whose  transgression  has  been 
brought  about  by  the  imposition  or  undue  influence  of  the  party  on 
whom  the  burden  of  the  original  wrong  principally  rests.*®  There 
is  authority  to  the  contrary,**  but  some  courts  hold  that  one  injured 
by  a  fraudulent  scheme  will  not  be  denied  relief  because  he  went 
into  it  with  the  intention  of  defrauding  others,  both  on  the  ground 
that  the  parties  are  not  equally  guilty  in  such  cases,  and  also  for 
reasons  of  public  policy.  Thus,  they  permit  one  to  recover  money 
lost  in  betting  on  a  false  race,  though  he  entered  into  the  scheme  for 
the  purpose  of  defrauding  others,**  especially  where  he  repents  and 
demands  the  return  of  his  money  before  the  race  is  run  or  the  stake- 

3.  Cook  V.  Grant,  lf>  Serg.  &  R.  8.  Boyd  v.  De  La  Montagnie,  78  N, 
(Pa.)  198,  16  Am.  Dec.  564.  Y.  498,  29  Am.  Rep.  197. 

4.  Falkenberg  v.  Allen,  18  Okla.  210,  9.  Knight  v.  linzey,  80  Mich.  396, 
90  Pac.  415,  10  L.R.A.(N.S.)  494;  45  N.  W.  337,  8  L.R.A.  476  and  note. 
Jackman  v.  Mitchell,  13  Ves.  Jr.  581,  10.  Bell  v.  Campbdl,  123  Mo.  1,  25 
9  Rev.  Rep.  229, 12  Eng.  Rul.  Cas.  321.  S.  W.  359,  45  A.  S.  R.  505. 

5.  Piper  v.  Hoard,  107  N.  Y.  73,  13  Note :  8  L.R.A.  476. 

N.  E.  626, 1  A.  S.  R.  789.  11.  Knight  v.  Linzey,  80  Mich.  396, 

6.  Jackman  v.  Mitchell,  13  Ves.  Jr.  45  N.  W.  337,  8  L.R.A.  476. 

581,  9  Rev.  Rep.  229, 12  Eng.  Rul.  Cas.  12.  Hobbs  v.  Boatright,  195  Mo.  693, 
321.  See  Composition  with  Cbem-  93  S.  W.  934,  113  A.  S.  R.  709,  5 
TORS,  vol.  5,  p.  871  et  seq.  L.R.A.(N.S.)  906. 

7.  Note:  1  L.R.A.(N.S.)  1012, 1013. 
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holder  has  parted  with  the  money .^'  It  is  also  often  held  that  if 
either  party  to  a  contract  which  is  against  public  policy  has  been 
defrauded,  he  may  have  his  action  for  the  fraud  though  he  could 
not  enforce  the  contract.^*  In  such  cases  the  law  will  not  refuse 
redress  to  a  loser  who  was  defrauded  into  paying  money  without  under- 
standing fully  that  the  dealing  was  improper.^*  In  any  case,  a  par^y 
to  an  obligation  made  for  a  fraudulent  purpose  may  recover  thereon 
if  he  needs  no  aid  from  the  fraud  to  make  out  his  case,^*  and  the 
same  is  true  where  one  is  induced  by  fraud  to  enter  into  a  contract 
which  is  contrary  to  public  policy.^' 

XIII.  Persons  Liable 

147.  In  General. — Relief  on  the  ground  of  fraud  can  be  had  only 
against  those  who  are  shown  to  have  been  parties  thereto.**  Nor 
can  one  be  affected  by  false  representations  which  are  neither  induced 
by  him  nor  made  with  his  knowledge,**  nor  be  deprived  of  any  rights 
by  fraudulent  acts  in  which  he  does  not  participate.*®  To  warrant 
relief  in  any  case,  therefore,  it  must  appear  that  the  fraud  was  com- 
mitted either  by  the  person  sought  to  be  charged,*  or  by  his  procure- 
ment,* or  with  his  authority.'  The  mere  fact  that  he  may  profit 
by  it  is  not  enough,  if  he  neither  adopts  it  nor  takes  any  advantage 
under  it.*  Thus,  a  sale  made  on  the  faith  of  a  report  furnished  by 
a  commercial  agency  cannot  be  rescinded  for  fraud,  if  it  is  not  shown 
that  the  buyer  ever  made  any  statement  of  his  standing  to  the  agency, 

13.  Falkenberg  v.  Allen,  18  Okla.  20.  Munson  v.  Hallowell^  26  Tex. 
210,  90  Pac.  415,  10  LJl.A.(N.S.)  494.  475,  84  Am.  Dec.  582. 

Note:  5  L.R.A.(N.S.)  906  et  seq.  1.  Lahay  v.  City  Nat.  Bank,  15  Cok). 

See   Contracts,  vol.   6,  p.  775  et  339,  25  Pac.  704,  22  A.  S.  R.  4P7; 

seq. ;  Gaming,  post.  Graves  v.  Horton,  132  Ga.  786,  65  S. 

14.  McNamara  v.  Gargett,  68  Mich.  E.  112,  26  L.R.A.(N.S.)  545;  Crocker 
454,  36  N.  W.  218,  13  A.  S.  R.  355;  v.  Manley,  164  HI.  282,  45  N.  E.  577, 
Hess  V.  Culver,  77  Mich.  598,  43  N.  W.  56  A.  S.  R.  196;  Webb  v.  Rocke- 
994,  18  A.  S.  R.  421,  6  L.R.A.  498.  feUer,  195  Mo.  57,  93  S.  W.  772, 
See  generally,  Contractts,  vol.  6,  p.  6  L.R.A.(N.S.)  872;  Robertson  v.  Hal- 
707  et  seq.  ton,  156  N.  C.  215,  72  S.  E.  316,  37 

15.  Hess  V.  Culver,  77  Mich.  598,  L.R.A.(N.S.)  298;  Munro  v*  Gairdner, 
43  N.  W.  994,  18  A.  S.  R.  421,  6  3  Brev.  (S.  C.)  31,  5  Am.  Dec.  531; 
L.R.A.  498.  Williams  v.  Hicks,  2  Vt.  36,  19  Am. 

16.  Evans  v.  Dravo,  24  Pa.  St.  62,  Dec.  693 ;  Bamdt  v.  Frederick,  78  Wis. 
62  Am.  Dec.  359  and  note.  1,  47  N.  W.  6, 11  L.R.A.  199. 

17.  Douthitt  V,  Applegate,  33  Kan.  2.  Munro  v.  Gairdner,  3  Brev.  (S. 
395,  6  Pac.  575,  52  Am.  Rep.  533.    See  C.)  31,  5  Am.  Dec.  531. 

»lso  Contracts,  vol.  6,  p.  816  et  seq.  3.  Graves  v.  Horton,  132  Ga.  786, 

18.  Adams  v.  Schiffer,  11  Colo.  52,  65  S.  E.  112,  26  L.R.A.(N.S.)  545. 
17  Pac.  21,  7  A.  S.  R-  202.  4.  Taylor  v.  Commercial  Bank,  174 

19.  Compton  v.  Bunker  Hill  Bank,  N.  Y.  181,  66  N.  E.  726,  95  A.  S.  R. 
^6  111.  301,  36  Am.  Rep.  147.  564,  62  L.R.A.  783. 

Note :  85  A.  S.  R.  370, 
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or  referred  the  seller  to  such  report.*  In  order,  however,  to  be  charge- 
able personally,  one  need  not  act  in  his  own  proper  person.  It  is 
sufiBcient  if  he  authorized  the  fraud  or  causes  it  to  be  committed.* 
Liability  may  also  arise  out  of  particular  relations,  such  as  partner- 
ship '  or  agency.^  So,  an  agreement  by  a  property  owner  to  pay  a 
broker  a  commission  for  selling  the  property,  knowing  that  he  was 
employed  by  the  buyer,  is  a  fraud  on  the  buyer,  and  the  vendor  is 
responsible  for  the  broker's  representations.*  And  a  corporation  may 
be  liable  for  a  fraudulent  prospectus,  but  a  director  or  other  officer 
who  takes  no  part  therein  will  not  be  liable.*®  On  the  other  hand, 
one  who  acts  as  an  agent  and  as  a  conspirator  to  secure  a  note  for 
stock  in  a  corporation,  is  liable,  though  he  is  not  an  officer  of  the 
corporation.**  So,  too,  one  who  ratifies  and  makes  his  own  the 
fraudulent  act  of  another  becomes  liable  therefor,  although  there 
was  no  combination  or  conspiracy  between  them.**  Moreover,  one 
who,  with  knowledge  of  the  facts,  assists  another  in  the  perpetration 
of  a  fraud,  is  equally  guilty.*'  Again,  if  several  persons  combine 
and  conspire  to  effect  a  common  object,  and  it  is  arranged  that  each 
shall  do  certain  acts  and  perform  certain  parts,  with  a  view  to  the 
attainment  of  the  same  common  result,  or  that  one  or  two  are  to 
be  active  agents,  while  the  other  one  or  two  remain  in  the  back- 
ground, and  take  no  open  or  visible  part  in  the  transactions,  all  will 
alike  be  responsible  for  the  acts  of  all  and  of  each  one.**  And  what- 
ever is  done  or  said  by  any  one  of  the  number,  in  furtherance  of 
the  common  design,  becomes  a  part  of  the  res  gestae,  and  is  the  act 
or  saying  of  all.**  It  has  also  been  held  that  the  representations 
of  one  of  a  class  of  persons  interested  in  a  transaction  are  binding 

6.  Hiller  v.  Ellis,  72  Miss.  701,  18  NT.  Y.  181,  66  N.  E.  726,  95  A.  S.  R. 

So.  95,  41  L.R.A.  707.  564,  62  L.R.A.  783;  Hoge  v.  Hoge,  1 

6.  Kuelling  v.  Roderick  Lean  Mfg.  Watts  (Pa.)  163,  26  Am.  Dec.  52; 
Co.,  183  N.  Y.  78,  75  N.  E.  1098,  111  Fitzsimmons  v.  Joslin,  21  Vt.  129,  52 
A  S.  R.  691,  5  Ann.  Cas.  124,  2  L.R.A.  Am.  Dec.  46;  Gunther  v.  Ullrich,  82 
(N.S.)  303.  Wis.  222.  52  N.  W.  88,  33  A.  S.  R.  32. 

Note:  21  Ann.  Cas.  356.  Note:  85  A.  S.  R.  374. 

7.  Gannon  v.  Hausaman,  42  Okla.  13.  Stovall  v.  Farmers',  etc.,  Bank 
41, 140  Pac.  407,  52  L.RA.(N.S.)  519.  of  Memphis,  8  Smedes  &  M.  (Miss.) 
See  Partnership.  305,  47  Am.  Dec.  85;  Hobbs  v.  Boat- 

8.  See  PRiNCiPAii  and  Agent.  right,  195  Mo.  693,  93  S.  W.  934,  113 

9.  Whitney  v.  Bissell  (Ore.)  146  A.  S.  R.  709,  5  L.R.A. (N.S.)  906;  Ben- 
Pac.  141,  L.R.A.1915D  257.  See  Bito-  nett  v.  McMillin,  179  Pa.  St.  146,  36 
KERS,  vol.  4,  p.  255,  274.  Atl.  188,  57  A.  S.  R.  591. 

10.  McFarland  v.  Carlsbad  Hot  14.  Stackpole  v.  Hancock,  40  Fla. 
Springs  Sanatorium  Co.,  68  Ore.  530,  362,  24  So.  914,  45  L.R.A.  814;  Page 
137  Pac.  209,  Ann.  Cas.  1915C  555.  v.  Parker,  43  N.  H.  363,  80  Am.  Dec 
See  Corporations,  vol.  7,  pp.  238  et  172. 

seq.,  406,  485  et  seq.,  651.  15.  Page  v,  Parker,  43  N.  H.  363, 

11.  Hoffman  v.  Toft,  70  Ore.  488,  80  Am.  Dec.  172,  See  Conspiract, 
142  Pac.  365,  52  L.R.A.(N.S,)  944.  vol.  5,  p.  1090. 

12.  Taylor  v.  Commercial  Bank,  174 
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on  all,  although  some  may  not  have  been  directly  implicated.^® 
Where  one  supplies  another  with  means  of  perpetrating  fraud  in  his 
name,  against  one  person,  and  the  fraud  is  perpetrated  by  the  same 
means,  but  against  other  parties,  he  is  nevertheless  liable.*^ 

148.  Particular  Persons. — An  action  to  recover  damages  for  fraud 
and  deceit  may  be  maintained  against  a  corporation.*®  It  has  also 
been  held  that  such  an  action  lies  against  an  infant,**  and  that  an 
infant  may  be  estopped  by  his  actual  and  positive  fraud  committed 
by  some  unequivocal  act,  as  distinguished  from  mere  silence  or  acqui- 
escence.*® A  public  officer  making  false  and  fraudulent  representa- 
tions in  respect  to  property  sold  by  him  is  liable  in  an  action  on 
the  case.  His  official  character  cannot  protect  him,  at  least  where 
the  representations  have  nothing  to  do  with  such  character,  and  are 
in  relation  to  facts  known  by  him  in  his  private  capacity  alone  and 
which  have  no  connection  with  his  office.*  But  fraud  is  not  imputable 
to  the  government  as  such.*  A  personal  representative  of  a  decedent 
is  personally  liable  for  any  false  representations  made  by  him  in  a 
sale  of  property  of  the  estate.* 

149.  As  between  Innocent  Persons. — ^Where  one  of  two  innocent 
persons  must  suffer  from  the  fraud  of  a  third,  he  who  furnishes  the 
means  to  commit  it,*  or  whose  negligence  enabled  the  third  person 
to  commit  it,*  must  bear  the  loss.  But  this  rule  applies  only  to  cases 
where  the  person  chargeable  has  made  a  third  party  his  real  or  appar- 
ent agent,  or  where  he  provides  the  means  for  committing  a  fraud 
intentionally  or  for  a  dishonest  purpose,  or  negligently,  or  where  he 
derives  a  benefit  from  the  fraud  of  a  third  person.  It  does  not  govern 
the  great  majority  of  cases  where  one  innocently,  for  an  honest  pur- 
pose and  with  reasonable  care,  furnishes  to  a  third  person  the  means 
by  which  he  perpetrates  a  fraud  from  which  be  who  provides  the 

16.  Note:  85  A.  S.  R.  371.  MuNiaPAL    Corporations;    States; 

17.  Wilson  V.  Green,  25  Vt.  450,  60  United  States. 

Am.  Dec  279  3.  Note :  21  Ann.  Cas.  356.    See  Ex- 

18.  Doraey  Mach.  Co.  v.  McCaffrey,  ecutors  and  Administrators,  vol.  11, 
139  Ind.  545,  38  N.  E.  208,  47  A.  S.  p.  350  et  seq. 

R.  290^    See  Corporations,  vol.  7,  p.  4.  Western  Union  Tel,  Co.  v.  Schriv- 

651.  er,  141  Fed.  538,  72  C.  C.  A.  596,  4 

19.  Vance  v.  Word,  1  Nott  &  McC.  L.R.A.(N.S.)  678;  Caulkins  v.  Whia- 
(S.  C.)  197, 9  Am.  Dec.  683.    See  In-  ler,  29  la.  495,  4  Am.  Rep.  236. 
FANTS.  5.  Anderson  v.  Wame,  71  HI.  20,  22 

20.  See  Estoppel,  vol.  10,  p.  752  et  Am.  Rep.  83;  Ort  v.  Powlei*,  31  Kan. 
seq.  478,  2  Pac.  580,  47  Am.  Rep.  501; 

1.  Culver  V.  Avery.  7  Wend.  (N.  Y.)   Allen   v.    South   Boston   R.   Co.,   150 
380,  22  Am.  Dec.  586  and  note.  Mass.  200,  22  N.  E.  917,  15  A.  S.  R. 

Note :  18  A.  S.  R.  562,  185,  5  L.R. A.  716 ;  Chapman  v.  Rose, 

See  generally,  Public  Officers.        56  N.  Y.  137, 15  Am.  Rep.  401;  Mont- 

2.  Doe  V.  Robertson,  11  Wheat.  332,  gomery  v.  Scott,  9  S.  C.  20,  30  Am. 
6  U.  S.  (L.  ed.)  488.     See  generally.  Rep.  1. 

Counties,    vol.    7,    p.  954    et    seq.;      Note:  28  L.R^.(N.S.)  206. 
R.  C.  L.  Vol.  XII.— 26.         401 
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means  derives  no  benefit.*  Thus,  it  has  been  held  not  to  apply  where 
one  without  negligence  and  for  the  purpose  of  identification  writes 
his  name  on  a  piece  of  blank  paper  and  gives  it  to  a  third  person, 
who,  without  his  knowledge  and  consent,  writes  a  promissory  note 
over  the  signature  and  disposes  of  it  to  an  innocent  holder.'  It  is, 
perhaps,  most  commonly  invoked  in  connection  with  commercial 
paper.® 

150.  Representations  by  Third  Persons. — A  transaction  is  not 
purged  of  fraud  by  showing  that  it  was  brought  about  by  a  third 
person,®  nor  can  an  interest  gained  by  one  person  by  the  fraud  of 
another  be  held  by  him,  since  otherwise  fraud  would  always  place 
itself  beyond  the  reach  of  the  law.*^  The  right  to  recover  for  fraud 
or  deceit  is  not  restricted  to  the  parties  to  the  transaction,  but  extends 
to  third  persons  injured  thereby.^^  So,  one  who  wilfully  makes 
false  representations,  to  be  fraudulently  used  by  another  as  an  induce- 
ment to  a  third  person  to  enter  into  a  contract  with  the  person  repeat- 
ing them,  is  as  much  guilty  of  deceit  as  the  latter,  and  is  equally 
liable  to  the  party  deceived.^*  To  render  one  liable  in  an  action 
of  deceit  no  privity  of  contract  between  the  plaintiff  and  defendant 
need  be  shown.*'  In  this  respect  the  action  differs  from  one  on  a 
warranty.**  Accordingly,  it  has  been  held  that  an  action  for  deceit 
may  be  maintained  by  a  purchaser  against  a  third  person  who  makes 
fraudulent  representations  as  to  the  subject  matter  of  the  sale,*^  or 
by  one  who  sells  property  or  extends  credit  to  an  insolvent  against 
one  who  falsely  recommended  him  as  being  entitled  to  credit,**  or 
by  a  bank  against  a  third  person  who  falsely  identifies  the  holder 
of  an  instrument  as  the  payee  thereof  by  reason  of  which  the  bank 
makes  payment  to  him,*'  or  by  a  purchaser  of  stock  against  a  person 
who  makes  fraudulent  representations  as  to  the  capital  of  the  corpo- 
ration,**   Nor  can  one  escape  liability  for  fraud  in  the  sale  of  prop- 

6.  Western  Union  Tel.  Co.  v.  Schriv-  13.  Talcott  v.  Friend,  179  Fed.  676, 
er,  141  Fed.  538,  72  C.  C.  A.  596,  4  103  C.  C.  A.  80,  43  L.R.A.(N.S.)  649; 
L.R.A.(N.S.)  678.  Silver  v.  Frazier,  3  Allen  (Mass.)  382,* 

7.  Caulkins  v.  Whisler,  29  la.  495,  81  Am.  Dec.  662. 

4  Am.  Rep.  236.  14.  Irwin  v.  Sherril,  1  N.  C.  99,  1 

8.  See  Bills  and  Notes,  vol.  3,  pp.  Am.  Dec.  574. 

999,  1007,  1107.  -15.  Irwin  v.  Sherril,  1  N.  C.  99,  1 

9.  Whitesell   v.   Strickler,  167  Ind.   Am.  Dec.  574. 

602,  78  N.  E.  845,  119  A.  S.  R.  524.  Notes:  85  A.  S.  R.  374;  28  L.R.A. 

10.  Ferrall  v.  Bradford,  2  Fla.  508,  (N.S.)   206;  38  L.R.A.{N.S.)  303. 
50  Am.  Deo.  293.  See  also  supra,  par.  530. 

11.  Kuelling  v.  Roderick  Lean  Mfg.  16.  Note :  85  A.  S.  R.  374. 

Co.,  183  N.  y.  78,  75  N.  E.  1098,  111  17.  Lahay   v.   City  Nat.  Bank,   15 

A.  S.  R.  691,  5  Ann.  Cas.  124,  2  L.R.A.  Colo.  339,  25  Pac.  704,  22  A.  S.  R. 

(N.S.)  303.  407. 

12.  James  v.  Crosthwait,  97  Qa.  673,  18.  Hindman  v.  Louisville  First  Nat. 
25  S.  E.  754,  36  L.R.A.  631.  Bank,  112  Fed.  931,  60  C.  C.  A.  623, 

Note:  85  A.  S.  R.  371.  57  L.R.A.  108. 
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erty  because  a  portion  of  what  the  purchaser  is  induced  to  buy 
belongs  to  another  person.**  So  also  a  third  person  who  fraudu- 
lently brings  about  a  marriage  is  liable  in  damages  as  for  deceit. ^^ 
And  while  a  stranger  whose  false  representations  aid  an  infant  m 
the  sale  of  personal  property  will  not  be  liable,  on  rescission  of  the 
contract,  to  the  purchaser,  in  assumpsit,  for  the  return  of  the  pur- 
chase price  no  part  of  which  he  receives,  the  converse  would  be  true 
in  an  action  for  damages  for  the  fraud.*  The  fraud  of  a  third  per- 
son can  give  a  purchaser  of  goods  no  right  to  rescind,  unless  the 
seller  in  some  way  becomes  a  party  to  the  fraud;  and  even  in  the 
latter  event  the  right  to  rescind  grows  out  of  the  conduct  of  the  seller 
and  is  not  based  on  any  relation  of  the  third  person  to  the  considera- 
tion or  the  contract,  or  on  any  new  right  in  favor  of  the  purchaser 
against  him.' 

151.  Reference  to  Third  Person. — ^If  one  refers  to  another  on  any 
subject,  it  is  a  general  rule  of  evidence  that  he  is  bound  by  what 
that  person  says  on  the  subject,  the  same  as  if  he  had  said  it  him- 
self,* Hence  if  one  party  to  a  transaction  refers  the  other  to  a  third 
person  for  information,  the  party  making  the  reference  is  liable  for 
false  and  fraudulent  representations  made  by  the  person  to  whom 
he  refers.*  This  rule  has  been  applied  to  representations  as  to  finan- 
cial responsibility,*  including  previous  commercial  ratings  for  which 
the  applicant  for  credit  was  originally  in  no  way  responsible,*  to 
representations  of  a  vendor's  agent  adopted  by  the  vendor,'  and  to 
a  statement  signed  by  the  president  and  directors  of  a  bank,  which 
was  circulated  with  and  referred  with  approval  to  a  statement  in  which 
the  cashier  set  forth  the  resources  and  liabilities  of  the  bank.*  Where 
two  persons  unite  in  putting  forth  a  false  statement  for  the  purpose 
of  deceiving  and  misleading  others,  one  of  them  cannot  escape  lia- 
bility therefor  by  referring  inquirers  as  to  the  truth  of  such  repre- 
sentations to  the  other,  especially  where  he  vouches  for  the  latter 
and  assures  the  inquirer  that  he  will  tell  the  truth.*  But  the  mere 
fact  that  the  owner  of  an  abstract  of  title  allows  another  to  use  it 

19.  Tooker  v.  Alston,  159  Fed.  599,      4.  Note:  85  A.  S,  R.  370. 

86  C.  C.  A.  425,  16  L.R.A.(N.S.)  818.       5.  Fitzsimmons  v.  Joslin,  21  Vt.  129, 

20.  Beach  v.  Beach,  160  la.  346,  141  52  Am.  Dec.  46. 

N.  W.  921,  46  L.R.A.(N.S.)   98  and      6.  Hiller  v.  Ellis,  72  Miss.  701,  18 
note.  So.  95,  41  L.R.A.  707. 

1.  Patterson  v.  Kasper,  182  Mich.       Note:  85  A.  S.  R.  383. 

281, 148  N.  W.  690,  L.R.A.1915A  1221.       7.  Aldrich  v.  Scribner,  154  Mich.  23, 

2.  Nash  V,  Minnesota  Title  Ins.,  etc.,  117  N.  W.  581,  18  L.RA.(N.S.)  379. 
Co.,  163  Mass.  574,  40  N.  E.  1039,  47  8.  Prewitt  v.  Trimble,  92  Ky.  176, 
A.  S.  R.  489,  28  L.R.A.  753.  See  17  S.  W.  366,  36  A.  S.  R.  586.  See 
Sales.  Banks,  vol.  3,  p.  471  et  seq. 

3.  Fitzsimmons  v.  Joslin,  21  Vt.  129,  9.  James  v.  Crosthwait,  97  Qa.  673, 
62  Am.  Dec.  46.    See  Admissions  and  25  S.  E.  754,  36  L.R.A.  631. 

I>ECLABATIONS,    Vol.    1,    P.    483    ct    SCq.  j. 
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as  an  accommodation  docs  not  render  the  owner  responsible  for  the 
representations  of  title  contained  therein.^® 

XIV.  Remedies  and  Peocedurb 

Jurisdiction  and  Remedies 

152.  Jurisdiction. — Generally  speaking,  courts  of  law  and  courts 
of  equity  have  concurrent  jurisdiction  in  cases  of  fraud/*  subject, 
however,  to  the  general  rule  that  equity  ^nay  refuse  to  interfere  where 
the  remedy  at  law  is  adequate,**  and  it  has  been  held  that  where 
the  fraud  is  admitted  in  an  action  at  law,  the  party  should  avail 
himself  of  it  there  as  a  defense.**  Certainly,  there  is  no  question  as 
to  equity's  jurisdiction  to  relieve  against  fraud,**  especially  when 
there  is  no  adequate  remedy  at  law.**^  Moreover,  some  courts  hold 
that  equity  will  grant  relief  in  such  cases  even  where  there  is  a 

10.  Note:  85  A.  S.  R.  374.  Gurney,  L,  R.  6  H.  L.  377,  43  L.  J. 

11.  Bagnell    v.    Broderick,    13    Pet.    Ch.  19,  22  W.  R.  29,  7  Eng.  Rul.  Cas. 
436, 10  U.  S.  (L.  ed.)  235;  Hartshorn   527. 

V.  Day,  19  How.  211, 15  U.  S.  (L.  ed.)  Note:  3  L.R.A.  805. 

605 ;  Miles  v.  Caldwell,  2  Wall.  35,  17  See  Equity,  vol.  10,  p.  316  et  aeq. 

U.  S.  (L.ed.)  755;  Ferrall  V.Bradford,  12.  Jackson   v.   King,  4   Cow.    (N. 

2  Fla.  508,  50  Am.  Dec.  293;  Jamison  Y.)  207,  15  Am.  Dec.  354;  Olston  v. 

v.  Doe,  3  Scam.    (HI.)   113,  36  Am.  Oregon  Water  Power,  etc.,  Co.,  52  Ore. 

Dec.  534;  Rogers  v.  Brent,  5  Oilman  343,  96  Pac.   1095,  97  Pac.  538,  20 

(111.)  573,  50  Am.  Dec.  422;  Walton  L.R.A.(N.S.)  916. 

v.  Malcolm,  264  111.  389, 106  N.  E.  211,  13.  Ferrall  v.  Bradford,  2  Fla.  508, 

Ann.   Cas.  1915D  1021;   Lamborn  v.  50  Am.  Dec.  293. 

Watson,  6  Har.  &  J.   (Md.)   252,  14  14.  Nelson  v.  Cowling,  77  Ark.  351, 

Am.  Dec.  275 ;  Brewer  v.  Harris,  2  91  S.  W.  773,  113  A.  S.  R.  155 ;  Mel- 

Smedes  &  M.  (Miss.)  84,  41  Am.  Dec.  drum  v.  Meldrum,  15  Colo.  478,  24 

587;  Jackson  V.  Burgott,  10  Johns.  (N.  Pac.   1083,  11  L.R.A.   65   and  note; 

Y.)  457,  6  Am.  Dec.  349;  Fleming  v.  Logan  v.  Logan,  22  Fla.  561,  1  A.  S. 

Slocum,  18  Johns.  (N.  Y.)  403,  9  Am.  R.  212;  McGhee  v.  Bell,  170  Mo.  121, 

Dec.  224;  Bacon  v.  Brown,  7  Johns.  70  S.  W.  493,  59  L.R.A.  761;  Witmer's 

Ch.   (N.  Y.)   194,  11  Am.  Dec.  449;  Appeal,  45  Pa.  St.  455,  84  Am.  Dec. 

Jackson  V.  King,  4  Cow.  (N.  Y.)  207,  505;    Woods    v.    North,    6    Humph. 

15  Am.  Dec.  354;  Olston  v.  Oregon  (Tenn.)  309,  44  Am.  Dec.  312;  Met- 

fn^^"^  ^?Z^I'  n'^'^'i  ^^'ioQ    on  T  J  A '  calf  V.  Hart,  3  Wyo.  513,  27  Pac.  900, 

?^T^^oif  ^W^^  ^^'-  ^^^l^%^iV-  31  Pac.  407   31  A,  S.  R.  122. 
N.S.)  915;  Wagner  v.  Fehr,  211  Pa.       ^vr  ,   .  o  /p  a    804  805 

^'',''\!'pm^^^^^  l^^^^^^^^^  5     Allen 

III  stA^^'^n9l]  WhSv!  jLi  (Mass.)  60  81  ^.  Dec  732;  McGhee 
4  Call.  (Va.)  253,  2  Am.  Dec.  564;  J- ^eU,  170  Mo.  121,  70  S.  W.  4^,  59 
Garland  v.  Rives,  4  Rand.  (Va.)  282,  L.R.A.  761;  Alston  v.  Oregon  Water 
15  Am.  Dec.  756;  Poore  v.  Price,  5  Power,  etc.,  Co.,  52  Ore.  343,  96  Pac 
Leigh  (Va.)  52,  27  Am.  Dec.  582  and  1095,  97  Pac.  538,  20  L.E.A.(N.S.) 
note ;  Prewett  v.  Citizens'  Nat.  Bank  915 ;  Wagner  v.  Fehr,  211  Pa.  St.  435, 
of  Parkersburg,  66  W.  Va.  184,  66  S.  60  Atl.  1043,  3  Ann.  Cm.  60a  and 
E.  231,  135  A.  S.  R.  1019;  Peek  v.  note. 
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plain,  adequate,  and  complete  remedy,  at  law,  the  theory  being  that 
this  ancient  ground  of  equitable  jurisdiction  has  not  been  curtailed 
by  the  later  legalremedies.**  Others,  however,  hold  that  equity  will 
not  take  jurisdiction  where  there  is  such  a  legal  remedy,  and  this 
is  the  rule  by  statute  in  some  jurisdictions.*'  Though  the  jurisdic- 
tion of  the  two  courts  is  almost  equal  in  their  right  to  try  and  deter- 
mine questions  of  fraud,  their  means  of  proving  the  fraud  are  not 
equal,  and  their  mode  of  granting  relief  is  widely  diflFerent.*®  The 
law  relieves  against  fraud  negatively  by  preventing  either  a  recov- 
ery or  a  defense  founded  on  fraud,**  treating  the  transaction  as  a 
nullity,^®  while  equity  frequently  affirms  the  transaction  and  compels 
the  party  who  has  fraudulently  obtained  an  apparent  right  to  trans- 
fer it  to  the  person  equitably  entitled  to  it.*  So,  the  remedy  in 
equity  is  frequently  more  beneficial  than  that  at  law,*  Moreover, 
equity  may  construct  a  fraud  from  the  circumstances,  whereas  the 
law  must  find  it  as  a  fact.*  But  these  considerations  constitute  no 
reason  why  the  party  may  not  avail  himself  of  such  relief  as  a  court 
of  law  can  give  him  when  he  can  prove  the  fraud,^  and  it  has  been 
declared  that  so  far  as  concerns  actual  fraud  there  is  no  reason  why 
it  should  not  be  left  to  the  jury,  with  the  additional  advantage  of 
directness  of  procedure.**  As  in  other  cases  of  concurrent  jurisdic- 
tion, that  court  whose  jurisdiction  first  attaches  will  retain  cogni- 
sance of  the  cause  unless  it  is  the  law  court  and  ground  for  removal 
into  a  court  of  equity  is  set  up  and  sustained.* 

153.  Remedies  in  Gener^L — ^Persons  engaged  in  a  fraud  are  not 
the  objects  of  the  special  solicitude  of  the  courts.  If  they  are  caught 
in  their  own  toils  and  are  themselves  the  suflPerers,  such  is  the  legiti- 

16.  Logan  v.  Logan,  22  Fla.  561,  1  50  Am.  Dec.  293;  Rogers  v.  Brent.  5 
A.  S.  R.  212;  Parham  v.  Randolph,  4  Gilman  (111.)  573,  50  Am.  Dec.  422; 
How.  (Miss.)  435,  35  Am.  Dec.  403;  Wagner  v.  Fehr,  211  Pa.  St.  435,  60 
Bacon  v.  Bronson,  7  Johns.  Ch.  (N.  Atl.  1043,  3  Ann.  Cas.  608;  Phillips 
Y.)  194,  11  Am.  Dec.  440;  Poore  v.  v.  Potter,  7  R.  L  289,  82  Am.  Dec.  598 ; 
Price,  5  Leigh  (Va.)  52,  27  Am.  Dec.  White  v.  Jones,  4  CaD.  (Va.)  253,  2 
582.  Am.   Dec.  564;   Garland   v.  Rives,  4 

Note:  3  Am.  Cas.  611.  Rand.  (Va.)  282, 15  Am.  Dec.  756. 

17.  Note:  3  Ann.  Cos.  611,  612.  3.  Ferrall  v.  Bradford,  2  Fla.  508, 

18.  Rogers. V.  Brent,  5  Gilman  (111.)  50  Am.  Dec.  293;  Jackson  v.  King,  4 
673,  50  Am.  Dec.  422.  Cow.  (N.  Y.)  207, 15  Am.  Dec.  354. 

19.  Lambom  v.  Watson,  6  Har.  &  J.  4.  Rogers  v.  Brent,  5  Gilman  (111.) 
(Md.)  252, 14  Am.  Dec.  1^75 ;  Olston  v.  573,  50  Am.  Dec.  422. 

Oregon  Water  Power,  etc.,  Co.,  52  Ore.  5.  Prewett  v.  Citizens'  Nat.  Bank  of 

a43,   96  Pac.  1095,  97  Pac.  538,  20  Parkeraburg,  66  W.  Va.  184,  66  S.  E. 

L.R.A.(N.S.)  915.  231, 135  A.  S.  R.  1019. 

20.  Rogers  v.  Brent,'  5  Gilman  (111.)  6.  Prewett  v.  Citizens'  Nat.  Bank  of 
673,  50  Am.  Dec.  422.  Parkeraburg,  66  W.  Va.  184,  Q6  S.  E. 

1.  Rogers  v.  Brent,  5  Gilman  (HI.)  231,  135  A.  S.  R.  1019.  See  generally, 
573,  50  Am.  Dec.  422.  Abatement  and  Revival,  vol.  1,  p.  19 ; 

2.  Ferrall  v.  Bradford,  2  Fla.  508,   Courts,  vol.  7,  p.  1067  et  seq. 
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mate  consequence  of  their  violation  of  law  and  morality.'  When- 
ever fraud  is  perpetrated  by  one  party  to  the  injury  of  another,  the 
offender  is  liable,®  and  the  most  solemn  transactions  may  be  set  aside 
and  rendered  inoperative.*  Accordingly,  the  defrauded  party  may 
elect  to  rescind  and  be  restored  to  his  former  position.^®  Thus,  if 
he  has  been  induced  to  sell  personal  property  he  may  treat  the  sale 
as  void  and  sue  to  recover  the  property,  or,  if  it  has  been  con- 
verted, may  recover  its  value,^^  or  even  may  recapture  it  if  this 
can  be  done  without  breach  of  the  peace.**  If  he  has  paid  out  money 
he  may  recover  its  amount  ^'^  or  even  the  specific  funds  provided 
they  have  not  passed  into  the  hands  of  an  innocent  person.**     Ha 

7.  Neblett  v.  Mcfarland,  92  U.  S.  145  N.  Y.  562,  40  N.  E.  206,  27  L.R,A. 
101,  23  U.  S.  (L.  ed.)  471.  757;  Beare  v.  Wright,  14  N.  D.  26, 

8.  Nudd  V.  Burrows,  91  U.  S.  426,  103  N.  W.  632,  8  Ann.  Cas.  1057,  69 
23  U.  S.  (L.  ed.)  286.  L.R.A.   409;    Baird   v.    Howard,   51 

9.  Johnson  v.  Waters,  111  U.  S.  640,  Ohio  St.  57,  36  N.  E.  732,  46  A.  S.  R. 
4  S.  Ct.  619,  28  U.  S.  (L.  ed.)  547.  550,  22  L.R.A.  846;  Howe  v.  Martin, 

10.  National  Bank,  etc.,  Co.  v.  Pet-  23  Okla.  561,  102  Pac.  128,  138  A.  S. 
rie,  189  U.  S.  423,  23  S.  Ct.  512,  47  R.  840;  Scheckinger  v.  Gault,  35 
U.  S.  (L.  ed.)  879;  Hindman  v.  Louis-  Okla.  416,  130  Pac.  305,  Ann.  Cas. 
ville  First  Nat.  Bank,  112  Fed.  931,  1914D  468 ;  Swift  v.  Rounds,  19  R.  I. 
50  C.  C.  A.  623,  57  L.R.A.  108 ;  Alex-  527,  35  AU.  45,  61  A.  S.  R.  791,  33 
ander  v.  Dennis,  9  Port.   (Ala.)   174,  L.R.A.    561;    McCorkle    v.    Doby,    1 

33  Am.  Dec.  309;  Cullum  v.  Mobile  Strob.  L.  (S.  C.)  396,  47  Am.  Dec. 
Branch  Bank,  4  Ala.  21,  37  Am.  Dec.  560;  Black  v.  Simpson,  94  S.  C.  312, 
725;  Binghamton  Trust  Co.  v.  Auten,  77  S.  E.  1023,  46  L.R.A.(N.S.)  137; 
68  Ark.  299,  57  S.  W.  1105,  82  A.  S.  Henderson  v.  Overton,  2  Yerg. 
R.  295;  McDonough  v.  Williams,  77  (Tenn.)  394,  24  Am.  Dec.  492;  Mai- 
Ark.  261,  92  S.  W.  783,  7  Ann.  Cas.  lory  v.  Leach,  35  Vt.  156,  82  Am. 
276,  8  L.R.A.(N.S.)  452;  Yale  Gas  Dec.  625;  Jordan  v.  Annex  Corpora- 
Stove  Co.  V.  Wilcox,  64  Conn.  101,  29  tion,  109  Va.  625,  64  S.  E.  1050,  17 
Atl.  303,  42  A.  S.  R.  159,  25  L.R.A.  Ann.  Cas.  267;  Crockett  v.  Burleson, 
90 ;  Gustafson  v.  Rustemeyer,  70  Conn.  60  W.  Va.  252,  54  S.  E.  341,  6  L.R.A. 
125,  39  Atl.  104,  66  A.  S.  R.  92,  39  (N.S.)  263. 

L.R.A.  644;  Seeley  v.  Seeley-Howe-Le       Notes:  85  A.  S.  R.  386;  28  L.R.A* 

Van  Co.,  130  la.  626,  105  N.  W.  380,   (N.S.)  208. 

114  A.  S.  R.  452;  State  Bank  of  Iowa       See  also  Contracts,  vol.  6,  p.  932 

Falls  V.  Brown,  142  la.  190, 119  N.  W.  et  seq. 

81,  134  A.  S.  R.  412;  McKay  v.  Mc-       11.  See  Sales. 

Carthy,  146  la.  546,  123  N.  W.  755,       12.  Hodgedon  v.  Hubbard,  18  Vt. 

34  L.R.A.(N.S.)  911;  Kimball  v.  Cun-  504,  46  Am.  Dec.  167  and  note, 
ningham,  4  Mass.  502,  3  Am.  Dec.  230 ;  13.  United  States  v.  Boston  State 
Hedden  v.  Griffin,  136  Mass.  229,  49  Nat.  Bank,  96  U.  S.  30,  24  U.  S.  (L. 
Am.  Rep.  25;  Nash  v.  Minnesota  Title  ed.)  647;  Lahay  v.  City  Nat.  Bank^ 
Ins.,  etc.,  Co.,  163  Mass.  574,  40  N.  15  Colo.  339,  25  Pac.  704,  22  A.  S.  R. 
E.  1039,  47  A.  S.  R.  489,  28  L.R.A.  407  and  note;  Tucker  v.  Denton,  106 
753;  Brown  v.  Manning,  3  Minn.  35,  S.  W.  280,  32  Ky.  L.  Rep.  521,  15 
74  Am.  Dec.  736;  Roberts  v.  James,  L.R.A.(N.S.)  289. 

83  N.  J.  L.  492,  85  Atl.  244,  Ann.  Cas.       14.  Stephens  v.  Board  of  Education 
1914B  859 ;  Masson  v.  Bovet,  1  Denio  of  Brooklyn,  79  N.  Y.  183,  35  Am. 
(N.  Y.)  69,  43  Am.  Dec.  651;  Ameri-  Rep.  51L 
can   Sugar  Refining  Co.   v.   Fancher, 

406 


12  B.  C.  L.  FRAUD  AND  DECEIT  §  153 

may  also  sue  in  equity  for  rescission,  in  which  case  he  may  obtain 
full  relief,**  or  he  may  repudiate  the  transaction  and  when  sued 
thereon  set  up  the  fraud  as  a  defense.**  On  the  other  hand,  he  may 
elect  to  affirm  the  transaction  and  sue  either  for  the  benefits  to  which 
he  is  entitled  thereunder  *'  or  for  damages  for  the  deceit.*®  So,  as 
a  general  rule,  one  who  has  been  fraudulently  induced  to  part  with 
money  or  personal  property  may  waive  the  tort  and  sue  in  assumpsit 
as  on  an  implied  contract.**    Equity  will  refuse  its  aid  to  enforce 

16.  Hindman  v.  Louisville  First  Cancellation  op  Instruments,  vol. 
Nat.  Bank,  112  Fed.  931,  50  C  C.  A.  4,  p.  494  et  seq. 
623,  57  LJt.A.  108;  CuUum  v.  Mobile  16.  See  infra,  par.  154. 
Branch  Bank,  4  Ala.  21,  37  Am.  Dec.  17.  Morrow  Shoe  Mfg.  Co.  v.  New 
725;  Sherwood  v,  Salmon,  5  Day  England  Shoe  Co.,  57  Fed.  685,  60 
(Conn.)  439,  5  Am.  Dec.  167;  Watera  Fed.  341,  18  U.  S.  App.  256,  616,  6 
V.  Mattingly,  1  Bibb  (Ky.)  244,  4  C.  C.  A.  508,  8  C.  C.  A.  652,  24  L.R.A. 
Am.  Dec.  631  and  note;  Perkins  v.  417,  425;  McDonough  v.  Williams,  77 
Rice,  Litt.  Sel.  Cas.  (Ky.)  218,  12  Ark.  261,  92  S.  W.  783,  7  Ann.  Cas. 
Am.  Dec.  298;  Glass  v.  Hulbert,  102  276,  8  L.R.A.(N.S.)  452;  Yale  Gas 
Mass.  24,  3  Am.  Rep.  418 ;  Long  v.  Stove  Co.  v.  Wilcox,  64  Conn.  101,  29 
Athol,  196  Mass.  497,  82  N.  E.  665, 17.  Atl.  303,  42  A.  S.  R.  159,  25  L.R.A. 
L.R.A.(N.S.)  96;  Parham  V.Randolph,  90;  Williams  v,  McFadden,  23  Fla. 
4  How.  (Miss.)  435,  35  Am.  Dec.  403;  143, 1  So.  618,  11  A.  S.  R.  345;  Kear- 
Ryan  v.  Miller,  236  Mo.  496,  139  S.  ney  Milling,  etc.,  Co.  v.  Union  Pac.  R. 
W.  128,  Ann.  Cas.  1912D  540 ;  Durell  Co.,  97  la.  719,  66  N.  W.  1059,  59 
V.  Haley,  1  Paige  (N.  Y.)  492, 19  Am.  A.  S.  R.  434;  Seeley  v.  Seeley-Howe- 
Dec.  444;  Boyd  v.  De  La  Montagnie,  LeVan  Co.,  130  la.  626,  105  N.  W. 
73  N.  Y.  498;  29  Am.  Rep.  197;  380,  114  A.  S.  R.  452;  State  Bank  of 
Adams  v.  Gillig,  199  N.  Y.  314,  92  Iowa  Falls  v.  Brown,  142  la.  190, 119 
N.  E.  670,  20  Ann,  Cas.  910  and  note,  N.  W.  81,  134  A.  S.  R.  412;  Ryan  v. 
32  L.R.A.(N.S.)  127;  Griffin  v.  Roa-  MUler,  236  Mo.  496,  139  S.  W.  128, 
noke  R.,  etc.,  Co.,  140  N.  C.  514,  53  S.  Ann.  Cas.  1912D  540;  Jacobs  v. 
E.  307,  6  L.R.A.(N.S.)  463;  Braddy  Shorey,  48  N.  H.  100,  97  Am.  Dec. 
V.  Elliott,  146  N.  C.  578,  60  S.  E.  586;  Lloyd  v.  Brewster,  4  Paige  (N. 
507, 125  A.  S.  R.  523, 16  L.R.A.(N.S.)  Y.)  537,  27  Am.  Dec.  88  and  note; 
1121;  Baird  v.  Howard,  51  Ohio  St.  American  Sugar  Refining  Co.  v. 
67,  36  N.  E.  732,  46  A.  S.  R.  550,  22  Faneher,  145  N.  Y.  552,  40  N.  E.  206, 
L.R.A.  846;  Howe  v.  Martin,  23  27  L.R.A.  757;  Beare  v.  Wright,  14 
Okla.  561,  102  Pac.  128,  138  A.  S.  R.  N.  D.  26,  103  N.  W.  632,  8  Ann.  Cas. 
840;  Wagner  v.  Fehr,  211  Pa.  St.  435,  1057,  69  L.R.A.  409;  Howe  v.  Martin, 
60  Atl.  1043,  3  Ann.  Cas.  608;  Woods  23  Okla.  561,  102  Pac.  128,  138  A.  S. 
V.  North,  6  Humph.  (Tenn.)  309,  44  R.  840;  McCorkle  v.  Doby,  1  Strob.  L. 
Am.  Dec.  312;  Buchanan  v.  Burnett,  (S.  C.)  396,  47  Am.  Dec.  560;  Croc- 
102  Tex.  492,  119  S.  W.  1141,  132  A.  kett  v.  Burleson,  60  W.  Va.  252,  54 
S.  R.  900;  Rorer  Iron  Co.  v.  Trout,  S.  E.  341,  6  L.R.A. (N.S.)  263. 
83  Va.  397,  2  S.  E.  713,  5  A.  S.  R.  Notes:  43  Am.  Dec.  654,  655;  41 
285;  Bosher  v.  Richmond,  etc.,  Land  L.R.A. (N.S.)  25,  26. 
Co.,  89  Va.  455,  16  S.  E.  360,  37  A.  18.  See  infra,  par.  155. 
S-  R.  879;  Wilson  v.  Carpenter,  91  19.  Hokanson  v.  Oatman,  165  Mich. 
Va.  183,  21  S.  E.  243,  50  A.  S.  R.  512,  131  N.  W.  Ill,  35  L.R.A.(N.S.) 
824;  Central  R.  Co.  of  Venezuela  v.  423;  Hobbs  v.  Boatright,  195  Mo.  693, 
Kisch,  L.  R.  2  H.  L.  99,  36  L.  J.  Ch.  93  S.  W.  934,  113  A.  S.  R.  709,  5 
849,  16  L.  T.  N.  S.  500,  15  W.  R.  L.R.A.(N.S.)  906;  Smith  v.  Smith,  21 
821.  6  Eng.  Rul.  Cas.  759.     See  also  Pa.  St.  367,  60  Am.  Dec.  51;  Hender- 
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§  154  FRAUD  AND  DECEIT  12  R.  C.  L. 

or  sustain  a  fraudulent  contract,  to  the  prejudice  of  third  persons.*® 
But  'a  person  does  not,  by  attempting  to  defraud  another,  forfeit  his 
property  to  the  latter.* 

154.  Fraud  as  Defense. — ^When  a  fraudulent  transaction  is  sought 
to  be  enforced  in  the  courts,  the  defendant  may  set  up  the  fraud  as 
either  a  complete  *  or  partial  defense,  as  the  case  may  be,'  or  else  in 
mitigation  of  damages*  or  ground  for  recoupment.^  At  common 
law  fraud  in  tlio  execution  of  a  deed  or  other  sealed  instrument  is 
available  as  a  defense  in  an  action  at  law,  but  for  fraud  in  the  induce- 
ment, that  is,  where  there  is  a  consensus,  though  brought  about  by 
fraud,  equity  alone  can  give  relief.*  This  rule,  however,  has  been 
abrogated  in  some  states,  especially  in  those  in  which  the  distinc- 
tion between  sealed  and  unsealed  instruments  has  been  abolished  by 
statute,'  or  where  the  statute  makes  a  seal  only  prima  facie  evidence 
of  consideration,  so  that  a  sealed  instrument  may  be  attacked  at  law 

son  v.  Overton,  2  Yerg.  (Tenn.)  394,  (Ky.)  465,  54  Am.  Dec.  547;  Ham- 
24  Am.  Dec.  492;  Huganir  v.  Cotter,  matt  v.  Emerson,  27  Me.  308,  46  Am. 
102  Wis.  323,  78  N.  W.  423,  72  A.  S.  Dec.  598  and  note;  BurriU  v.  Stevens, 
R.  884;  German  Nat.  Bank  of  Ripon  73  Me.  395,  40  Am.  Rep.  366. 
V.  Princeton  State  Bank,  128  Wis.  60,  4.  Burton  v.  Stewart,  3  Wend.  (N. 
107  N.  W.  454,  8  Ann.  Cas.  502,  6  Y.)  236,  20  Am.  Dec.  692;  McCorkle 
L.R.A.(N.S.)  556.  v.  Doby,  1  Strob.  L.  (S.  C.)  396,  47 

Note:  134  A.  S.  R.  194,  195.  Am.  Dec.  560. 

See  also  Assumpsit,  vol.  2,  pp.  759       5.  Smith  v.  Werkbeiser,  152  Mich, 
et  seq.,  782  et  seq.  177,  115  N.  W.  964,  125  A.  S.  R.  406, 

20.  Fleming  V.  Townsend,  6  Ga.  103,  15  L.R.A.(N.S.)   1092;  Van  Epps  v. 
50  Am.  Dec.  318.  Harrison,  5  Hill  (N.  Y.)  63,  40  Am. 

1.  Blue  V.  Blue,  38  111.  9,  87  Am.  Dec.  314  and  note. 

Dec.  267.  Note:  40  Am.  Dec.  329,  334. 

2.  Piper   v.   Menifee,   12   B.   Mon.       See  Sbt-opf  and  Counterclaim. 
(Ky.)  465,  54  Am.  Dec.  547;  Smith  v.       6.  Richelieu  Hotel   Co.  v.  Intema- 
Werkheiser,  152  Mich.  177,  115  N.  W.  tion   Military   Encampment   Co.,   140 
904, 125  A.  S.  R.  406, 15  L.R.A.(N.S.)    111.  248,  29  N.  E.  1044,  33  A.  S.  R. 
1092;  Cecil  v.  Spurger,  32  Mo.  462,  234;  Thomas  v.  Thomas,  1  Litt.  (Ky.) 

82  Am.  Dec.  140;  Roberts  v.  James,  62,  13  Am.  Dec.  220  and  note;  Gant 

83  N.  J.  L.  492,  85  Atl.  244,  Ann.  Cas.  v.  Hunsucker,  34  N.  C.  254,  55  Am. 
1914B  859 ;  Cook  v.  Grant,  16  Serg.  Dec.  408  and  note ;  McArthur  v.  John- 
&  R.  (Pa.)  198,  16  Am.  Dec.  564;  son,  61  N.  C.  317,  93  Am.  Dec.  593 
McCorkle  v.  Doby,  1  Strob.  L.  (S.  C.)  and  note;  Olston  v.  Oregon  Water 
396,  47  Am.  Dec.  560 ;  Trigg  v.  Read,  Power,  etc.,  Co.,  52  Ore.  343,  96  Pac. 
5  Humph.  (Tenn.)  529,  42  Am.  Dec.  1095,  97  Pac.  538,  20  L.R.A.(N.S.) 
447 ;  Drinkard  v.  Ingram,  21  Tex.  650,  915  and  note ;  Phillips  v.  Potter,  7  R.  L  , 
73  Am.  Dec.  250 ;  Wilson  v.  Hundley,  289,  82  Am.  Dec.  598 ;  Taylor  v.  King, 
96  Va.  96,  30  S.  E.  492,  70  A.  S.  R.  6  Munf.  (Va.)  358,  8  Am.  Dec.  746 
837;    Jordan    v.   Annex    Corporation,  and  note. 

109  Va.  625,  64  S.  E.  1050,  17  Ann.  Note :  10  L.R.A.  606. 

Cas.   267;   Prewett   v.   Citizens'   Nat.  See  also  Deeds,  vol.  8,  p.  1030. 

Bank  of  Parkersburg,  66  W.  Va.  184,  7.  Olston  v.  Oregon  Water  Power, 

66  S.  E.  231,  135  A.  S.  R.  1019.  etc.,  Co.,  52  Ore.  343,  96  Pac.  1095, 

Note:  38  L.R.A.(N.S.)  306.  97  Pac.  538,  20  L.R.A.(N.S.)  915  and 

3.  Piper   v.   Menifee,   12   B.   Mon.  note.     See  generally.  Seals. 
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for  fraud  in  the  consideration  to  the  same  extent  as  one  not  under 
seal.* 

155.  Action  for  Damages. — One   who  has  been  induced  to  enter 
into  a  contract  by  fraud  may  elect  to  retain  what  he  has  received 

under  the  contract,  and  bring  an  action  to  recover  damages  for  the 
injury  he  has  sustained  from  the  deceit.*    Such  an  action  is  in  the 

nature  of  an  action  on  the  case,  and  is  denominated  an  action  of 
deceit ^^    It  is  of  ancient  origin,  and  is  fully  established  by  the  author- 

8.  Van  Eppfl  ▼.  Harrison,  6  Hill  1912D  540 ;  Westervelt  v.  Demarest,  46 
(N.  Y.)  63,  40  Am.  Dec.  314;  Olston  N.  J.  L.  37,  50  Am.  Rep.  400;  Hickey 
V.  Oregon  Water  Power,  etc.,  Co.,  52  v.  MoiTell,  102  N.  Y.  454,  7  N.  E. 
Ore.  343,  96  Pac.  1095,  97  Pac.  538,  321,  55  Am.  Rep.  824 ;  Griffin  v.  Roa- 
20  L.R.A.(N.S.)  915  and  note.  See  noke  R.,  etc.,  Co.,  140  N.  C.  514,  53 
also  CONTRAOTS,  vol.  6,  p.  651  et  seq.  S.  E.  307,  6  L.RA.(N.S.)  463;  Beare 

9.  Hindman  v.  Louisville  First  v.  Wright,  14  N.  D.  26, 103  N.  W.  632, 
Nat.  Bank,  112  Fed.  931,  50  C.  C.  A.  8  Ann.  Caa.  1057,  69  L.R.A.  409; 
623,  57  L.R. A.  108 ;  Alexander  v.  Den-  Baird  v.  Howard,  51  Ohio  St.  57,  36 
nis,  9  Port.  (Ala.)  174,  33  Am.  Dec.  N.  E.  732,  46  A.  S.  R.  550,  22  L.R.A. 
309;  Cnllum  v.  Mobile  Branch  Bank,  846;  Howe  v.  Martin,  23  Okla.  561, 
4  Ala.  21,  37  Am.  Dec.  725 ;  Munroe  v.  102  Pac.  128,  138  A.  S.  R.  840 ;  Smith 
Pritchett,  16  Ala.  785,  50  Am.  Dec.  v.  Smith,  21  Pa.  St.  367,  60  Am.  Dec. 
203;  McGar  v.  Williams,  26  Ala.  469,  51;  Swift  v.  Rounds,  19  R.  I.  527,  35 
62  Am.  Dec.  739;  Einstein  v.  Marshall,  Atl.  45,  61  A.  S.  R.  791,  33  L.R.A.  561; 
58  Ala.  153,  29  Am.  Rep.  729;  Bing-  Black  v.  Simpson,  94  S.  C.  312,  77  S. 
hamton  Trust  Co.  v.  Auten,  68  Ark.  E.  1023,  46  L.R.A(N.S.)  137;  Mallory 
299,  57  S.  W.  1105,  82  A.  S.  R.  295;  v.  Leach,  35  Vt.  156,  82  Am.  Dec.  625; 
McDonongb  v.  Williams,  77  Ark.  261,  Wilson  v.  Hundley,  96  Va.  96,  30  S. 
92  S.  W.  783,  7  Ann.  Cas.  276,  8  E.  492,  70  A.  S.  R.  837;  Jordan  v. 
L.R.A.(N.S.)  452;  Bostwick  v.  Lewis,  Annex  Corporation,  109  Va.  625,  64 
1  Day  (Conn.)  250,  2  Am.  Dec.  73;  S.  E.  1050,  17  Ann.  Cas.  267;  Croc- 
Sherwood  v.  Salmon,  5  Day  (Conn.)  ketfc  v.  Burleson,  60  W.  Va.  252,  54 
439,  5  Am.  Dec.  167;  Yale  Gas  Stove  S.  E.  341,  6  L.R.A. (N.S.)  263;  Pasley 
Co.  ▼.  Wilcox,  64  Conn.  101,  29  Atl.  v.  Freeman,  3  T.  R.  51,  1  Rev.  Rep. 
303,  42  A.  S.  R.  159,  25  L.R.A.  90;  634,  12  Eng.  Rul.  Cas.  235. 
Ghistafson  v.  Rustemeyer,  70  Conn.  125,  Notes:  18  A.  S.  E.  565;  85  A.  S.  R. 
39  Atl.  104,  66  A.  S.  R.  92,  39  LJI.A.  386. 

644;  Williams  v.  McFadden,  23  Fla.       10.  Munroe  v.  Pritchett,  16  Ala.  785, 

143, 1  So.  618, 11  A.  S.  R.  345 ;  Union  50  Am.  Dec.  203 ;  McGar  v.  Williams, 

Cent.  Life  Ins.  Co.  v.   Schidler,  130  26  Ala.  469,  62  Am.  Dec.  739 ;  Einstein 

Ind.  214,  29  N.  E.  1071,  15  L.R.A.  v.  Marshall,  58  Ala.  153,  29  Am.  Rep. 

89;    McKay    v.    McCarthy,    146    la.  729;    Sherwood    v.    Salmon,    5    Day 

546,  123  N.  W.  755,  34  L.R.A.(N.S.)  (Conn.)  439,  5  Am.  Dec.  167;  Ham- 

911 ;  Louisville  Dry  Goods  Co.  v.  Lam-  matt  v.  Emerson,  27  Me.  308,  46  Am. 

man,  135  Ky.  163,  121   S.  W.  1042,  Dec  598;  GriflSn  v.  Roanoke  R.,  etc., 

135   A.   S.   R.  451,  28  L.R.A.(N.S.)  Co.,  140  N.  C.  514,  53  S.  E.  307,  6 

363;  Hammatt  v.  Emerson,  27  Me.  308,  L.R.A.(N.S.)  463;  Swift  v.  Rounds,  19 

46  Am.  Dec.  598;  Kimball  v.  Cunning-  R.  I.  527,  36  Atl.  45,  61  A.  S.  R.  791, 

ham,  4  Mass.  502,  3  Am.  Dec.  230;  33  L.R.A.  561;  Crockett  v.  Burleson, 

Glass  V.  Hulbert,  102  Mass.  24,  3  Am.  60  W.  Va.  252,  54  S.  E.  341,  6  L.R.A. 

Rep.  418;  Hedden  v.  Griffin,  136  Mass.  (N.S.)  263;  Pasley  v.  Freeman,  3  T. 

229,  49  Am.  Rep.  25;  Ryan  v.  Miller,  R.  51,  1  Rev.  Rep.  634,  12  Eng.  Rul, 

236  Mo.  496, 139  S.  W.  128,  Ann.  Cas.  Cas.  235. 

409 


§  156  FRAUD  AND  DECEIT  12  R.  C.  L. 

ities  both  in  England  and  America.**  By  bringing  such  an  action 
the  defrauded  party  elects  to  treat  the  contract  as  subsisting,  and,  in 
effect,  affirms  it,  thereby  consenting  to  be  bound  by  its  provisions 
but  not  releasing  or  waiving  his  claim  for  damages  arising  from  the 
fraud.**  So,  an  action  for  deceit  may  be  maintEiined,  although  the 
parties  entered  into  a  contract  procured  by  the  false  representations 
on  which  the  action  is  based.**  The  deceit  is  not  merged  in  the 
contract  if  it  continues  to  influence  the  party  deceived  in  his  conduct 
under  it.**  But  in  an  action  for  fraud  in  the  breach  of  a  contract, 
the  gist  of  the  cause  of  action  is  the  fraud  committed  at  the  time 
of  the  breach,  and  if  the  plaintiff  cannot  maintain  his  action  for 
tliat  fraud  committed  at  that  time,  no  subsequent  damages  will  enable 
him  to  maintain  it,  because  those  damages  cannot,  of  themselves, 
constitute  a  cause  of  action.*^  It  has  been  held  that  if  a  statute 
creates  a  new  duty  and  imposes  a  penalty  for  failure  to  perform  it, 
the  penalty  so  prescribed  is  the  exclusive  remedy  for  its  breach,  and 
the  person  injured  thereby  cannot  maintain  an  action  of  deceit  for 
damages  sustained  by  reason  of  such  breach.**  Where  fraudulent 
purchases  are  made  at  different  times,  each  purchase  constitutes  a 
distinct  and  separate  act  of  fraud,  for  which  the  seller  may  maintain 
a  separate  action.*' 

156.  Effect  of  Warranty. — Though  there  is  authority  to  the  con- 
trary,*® it  is  generally  held  that  an  action  for  deceit  or  to  rescind 
'  will  lie  for  false  representations  in  connection  with  a  sale  of  realty  *• 

11.  Crockett  v.  Burleson,  60  W.  Va.   178,  18  Am.  Dec.  152. 

252,  54  S.  E.  341,  6  L.R.A.(N.S.)  263.       16.  Utley  v.  Hill,  155  Mo.  232,  55 

12.  Talcott  V.  Friend,  179  Fed.  676,  S.  W.  1091,  78  A.  S.  R.  569,  49  L.R.A. 
103  C.  C.  A.  80,  43  L.R.A.  (N.S.)  649;   323. 

National  Bank,  etc.,  Co.  v.  Petrie,  189       17.  Reid  v.  Fenis,  112  Mich.  693,  71 

U.   S.  423,  23  S.   Ct.  512,  47  U.   S.  N.  W.  484,  67  A.  S.  R.  487. 
(L.  ed.)  879;  Yale  Gas  Stove  Co.  v.       18.  Notes:  2  Am.  Dec.  78;  28  L.R.A. 

Wilcox,  64  Conn.  101,  29  Atl.  303,  42  (N.S.)  211. 

A.  8.  R.  159,  25  L.R.A.  90;  Cohoon  v.       19.  CuUum  v.  MobUe  Branch  Bank, 

Fisher,  146  Ind.  583,  44  N.  E.  664,  45  4  Ala.  21,  37  Am.  Dec.  725;  Munroe 

N.  E.  787,  36  L.R.A.  193;  Kimball  v.  v.  Pritchett,  16  Ala.  785,  50  Am.  Dec. 

Cunnin^^ham,  4  Mass.  502,  3  Am.  Dec.  203;  Alvarez  v.  Brannan,  7  Cal.  503, 

230;  Whiting  v.  Price,  172  Mass.  240,  68  Am.  Dec.  274;  Williams  v.  McFad- 

51  N.  E.  1084,  70  A.  S.  R.  262;  Whit-  den,  23  Fla.  143,  1  So.  618,  11  A.  S. 

tier  V.  Collins,  15  R.  I.  90,  23  Atl.  47,  R.  345;  Parham  v.  Randolph,  4  How. 

2  A.  S.  R.  879;  Wilson  v.  Hundley,  (Miss.)  435,  35  Am.  Dec.  403;  Rimer 

96  Va.  96,  30  S.  E.  492,  70  A.  S.  R.  v.  Dugan,  39  Miss.  477,  77  Am.  Dec. 

837.  687;    Wardell   v.  Fosdick,   13   Johns. 

13.  Hedin  v.  Minneapolis  Medical,  (N.  Y.)  325,  7  Am.  Dec.  383;  Woods  v. 
etc.,  Inst.,  62  Minn.  146,  64  N.  W.  158,  North,  6  Humph.  (Tenn.)  309,  44  Am. 
54  A.  S.  R.  628,  35  L.R.A.  417.  Dec.  312;   Darlington  v.  J.  L.  Gates 

14.  Edward  Barron  Estate  Co.  v.  Land  Co.,  142  Wis.  198,  125  N.  W. 
WoodruflE  Co.,  163  Cal.  561,  126  Pac.  456,  135  A.  S.  R.  1070. 

351,  42  L.R.A.(N.S.)  125.  Notes:  2  Am.  Dec.  78;  11  L.R.A. 

15.  Cutler  v.  Cox,  2  Blackf.  (Ind.)    197. 
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or  personalty,*^  notwithstanding  that  there  was  a  warranty  of  the 
property  covering  the  defects  complained  of.  In  such  case,  whether 
the  warranty  is  express  or  implied,  the  buyer  may  seek  his  redress 
either  by  action  on  his  warranty  or  by  action  of  deceit  for  the  fraud.* 
Thus,  it  is  generally  held  that  the  right  of  a  vendee  to  complain 
of  fraudulent  representations  by  a  vendor  as  to  his  title  to  real  estate 
sold  is  not  affected  by  the  fact  that  he  received  a  deed  containing 
covenants  of  warranty  which  extended  to  the  particular  defect,*  the 
purchaser  having  the  right  to  treat  the  deed  as  a  nullity  and  main- 
tain his  action  for  deceit.' 

ConditioTus  Precedent  and  Waiver 

157.  In  General. — One  may  waive  the  right  to  sue  for  damages 
for  fraud,  by  conduct  inconsistent  with  an  intention  to  do  so.*  To 
constitute  such  a  waiver  in  any  case,  however,  the  defrauded  party 
must  act  with  full  knowledge  of  his  rights,*  and  of  the  material  facts 
constituting  the  fraud.^  There  can  be  no  waiver  where  he  did  not 
know  of  the  fraud,  and  had  no  means  of  discovering  it.^  But  knowl- 
edge of  all  the  evidence  tending  to  prove  the  fraud  is  not  necessary. 
It  is  sujfficient  if  the  material  facts  which  go  to  make  it  up  are  known.^ 
A  failure  sooner  to  discover  the  fraud  may  be  excused  by  the  exist- 
ence of  confidential  relations  between  the  parties,  or  by  reason  of  the 

As  to  rescission  and  equitable  relief,  54  8.  E.  341,  6  L.R.A.(N.S.)  263.    See 

for  frand  where  there  is  a  warranty,  also  Covenants,  vol.  7,  p.  1166.    And 

see  Covenants,  vol.  7,  pp.  1132,  1166.  as  to  actions  on  warranty,  see  Sales. 

See  also  Vendor  and  Purchaser.  2.  CuUum  v.  Mobile  Branch  Bank, 

20.  Munroe  v.  Pritchett,  16  Ala.  785,  4  Ala.  21,  37  Am.  Dec.  726 ;  Hufit  v. 

50  Am.  Dee.  203.    As  to  rescission  for  Barker,  22  R.  I.  18,  46  Atl.  46,  84  A. 

fraud,  see  Sales.  S.  R.  812. 

1.  Munroe  v.  Pritchett,  16  Ala.  785,  Note:  28  L.R.A.(N.S.)  211  et  seq. 

50    Am.    Dec.    203;    Bartholomew    v.  3.  Hunt  v.  Barker,  22  R.  I.  18,  46 

BushneU,  20  Conn.  271,  52  Am.  Dec.  Atl.  46,  84  A.  S.  R.  812. 

338 ;  Morehouse  v.  Northrop,  33  Conn.  Note :  2  Am.  Dec.  78. 

380,  89  Am.  Dec.  211 ;  People  v.  Healy,  4.  Simon  v.  Goodyear  Metallic  Rub- 

128  111.  9,  20  N.  E.  692,  15  A.  S.  R.  ber  Shoe  Co.,  105  Fed.  573,  44  C.  C. 

90;   Cutler  v.  Cox,  2  Blackf.   (Ind.)  A.  612,  52  L.R. A.  745. 

178, 18  Am.  Dec.  152;  Kimball  v.  Cun-  Note:  18  A.  S.  R.  563. 

ningham,  4  Mass.  502,  3  Am.  Dec.  230 ;  5.  Note :  18  A.  S.  R.  563. 

Carter  v.  Glass,  44  Mich.  154,  6  N.  W.  6.  Simon  v.  Goodyear  Metallic  Rub- 

200,   38  Am.  Rep.   240;   Mahurm   v.  ber  Shoe  Co.,  105  Fed.  573,  44  C.  C. 

Harding,  28  N.  H.  128,  59  Am.  Dec.  A.  612,  52  L.R.A.  745. 

401;  Robertson  v.  Halton,  156  N.  C.  Note:  18  A.  S.  R.  563. 

215,   72  S.  E.  316,  37  L.R.A.(N.S.)  7.  Rohrschneider   v.    Knickerbocker 

298 ;  Erie  City  Iron  Works  v.  Barber,  Life  Ins.  Co.,  76  N.  Y.  216,  32  Am. 

106   Pa.  St.  125,  51  Am.  Rep.  508;  Rep.  290. 

Houston  v.  Gilbert,  3  Brev.   (S.  C.)  8.  Simon  v.  Goodyear  Metallic  Rub- 

63,  5  Am.  Dec.  542 ;  Trice  v.  Cockran,  ber  Shoe  Co.,  105  Fed.  573,  44  C.  C. 

8  Grat.  (Va.)  442,  56  Am.  Dec.  151;  A.  612,  52  L.R.A.  745. 
Crockett  v.  Burleson,  60  W.  Va.  252, 

411 


§  158  FRAUD  AND  DECEIT  12  R.  C.  L. 

fact  that  he  was  misled  by  further  false  representations  made  by  the 
other  party.*  Generally  an  election  to  rescind  a  contract  constitutes 
a  waiver  of  the  right  to  maintain  an  action  for  damages  suffered  by 
reason  of  fraud  in  procuring  it,  since  the  action  for  damages  is  based 
on  an  affirmance  of  the  contract ;  *^  but  it  has  been  held  that  the 
mere  bringing  of  a  suit  to  rescind  does  not  constitute  such  an  elec- 
tion, since  the  suit  might  be  abandoned,**  and  the  same  has  been 
held  where  the  fraud  was  committed  by  a  third  person,  provided 
no  satisfaction  for  the  injury  has  been  obtained  from  the  other  con- 
tracting party  by  restoration,  recovery  of  consideration,  or  otherwise.** 
That  one  defrauded  into  purchasing  property  has  parted  with  it  does 
not  affect  his  right  to  hold  the  one  guilty  of  the  fraud  liable  for 
the  damages  caused  thereby,*'  nor  does  the  purchaser  waive  his 
right  to  recover  such  damages  by  offering  to  sell  the  property  at  the 
price  which  the  defendant  represented  to  be  its  value.**  So,  where 
possession  of  property  is  obtained  by  fraudulently  representing  a  note 
given  in  exchange  therefor  to  be  good,  the  party  defrauded  may  bring 
an  action  of  deceit  without  either  informing  the  other  party  that 
the  note  has  not  been  paid  or  seeking  its  payment.**^  And  one 
induced  by  false  representations  as  to  title  to  purchase  land  which 
has  been  sold  under  a  prior  incumbrance,  may  bring  an  action  on 
the  case  for  damages  without  having  previously  sued  to  recover  pos- 
session of  the  premises.**  Delay  short  of  the  period  fixed  by  the 
statute  of  limitations  will  not  defeat  the  right  to  recover  damages 
in  an  action  of  deceit.*'  The  doctrine  of  laches  is  discussed  else- 
where.** 

158.  AfBrmance  of  Contract. — While  it  has  been  held  that  if  a 
person  induced  by  false  representations  to  enter  into  a  contract,  upon 
afterwards  obtaining  full  knowledge  of  the  fraud  and  of  all  the 
material  facts,  declines  to  repudiate  it,  but  expressly  ratifies  it,  he 
cannot  maintain  an  action  for  damages,**  this  is  not  generally  true 

9.  Edward  Barron  Estate  Co.  v.  1  L.R.A.  664;  McKay  v.  McCarthy, 
Woodruff  Co.,  163  Cal.  561,  126  Pac.  146  la.  546,  123  N.  W.  755,  34  L.R.A. 
351,  42  L.R.A.(N.S.)  125.  (N.S.)  911. 

10.  See  supra,  par.  153,  155 ;  infra,  14.  Cottrill  v.  Krum,  100  Mo.  397, 
par.  158.  13  S.  W.  753,  18  A.  S.  R.  549. 

11.  Cohoon  V.  Fisher,  146  Ind.  583,  15.  Alexander  v.  Dennis,  9  Port. 
44  N.  E.  664,  45  N.  E.  787,  36  L.R.A.  (Ala.)  174,  33  Am.  Dec.  309. 

193.  16.  Culver  v.  Avery,  7  Wend.   (N. 

12.  Nash   V.   Minnesota   Title   Ins.,  Y.)    380,  22  Am.  Dec.  586. 

etc.,  Co.,  163  Mass.  574,  40  N.  E.  1039,       17.  Cottrill  v.  Krum,  100  Mo.  397, 

47  A.  S.  R.  489,  28  L.R.A.  753.    As  to  13  S.  W.  753, 18  A.  S.  R.  549;  Bamdt 

what  constitutes  an  election  of  rem-  v.  Frederick,  78  Wis.  1,  47  N.  W.   6, 

edies     generally,     see     Election     of  11  L.R.A.  199. 
Remedies,  vol.  9,  p.  960  et  seq.  18.  See  Equity,  vol.  10,  p.  395   et 

13.  Teachout  v.  Van  Hoesen,  76  la.  seq. 

113,  40  N.  W.  96,  14  A.  S.  R.  206,       19.  Note:  18  A.  S.  R.  5G3. 
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in  so  far  as  a  mere  affirmance  of  the  contract  is  concerned.  As  pre- 
viously stated,  the  defrauded  party  may  either  rescind  the  contract, 
or  he  may  affirm  it  and  recover  the  damages  sustained.*^  Hence  an 
affirmance  of  the  contract  is  not  a  waiver  of  the  right  to  recover 
damages  for  the  fraud,*  nor,  on  the  other  hand,  in  order  to  sue 
for  the  deceit  is  the  defrauded  party  required  to  rescind  the  contract  ^ 
or  to  return  or  offer  to  return  what  he  has  received  under  it.'  Prov- 
ing a  claim  against  a  bankrupt's  estate  and  accepting  the  dividends 
thereon  in  composition,  does  not  bar  an  action  for  deceit  in  procur- 
ing by  false  representations  the  property  on  which  the  claim  was 
founded.  Nor  is  such  an  action  barred  by  the  fact  that  the  deceit 
was  pleaded  in  opposition  to  a  discharge  in  bankruptcy  proceedings, 
since  the  issues  in  the  two  proceedings  are  different  and  the  parties 
are  litigating  in  different  capacities.* 

159.  Performance  of  Contract. — It  is  generally  held  that  one  who 
b  induced  by  fraud  to  enter  into  a  contract,  and  who,  on  discovery  of 
the  fraud  while  the  contract  remains  wholly  executory,  nevertheless 
executes  it  on  his  part,  or  requires  performance  on  the  part  of  the 
other  party,  thereby  waives  the  fraud  and  cannot  subsequently  main- 
tain an  action  for  damages  therefor.  Reasons  given  for  this  rule 
are  that  in  such  cases  the  fraud  is  really  consummated  and  the 
damages  incurred  by  such  performance,  and  that  to  permit  a  recov- 
ery thereafter  would  virtually  be  to  allow  a  recovery  for  self-inflicted 
injuries,  and  to  permit  the  complaining  party  to  speculate  upon  the 
other's  fraud.  It  is  deemed  to  be  the  duty  of  the  defrauded  party 
on  discovering  the  fraud  to  elect  whether  he  will  perform  or  rescind.^ 
If  he  elects  to  perform,  he  thereby,  in  effect,  makes  a  new  contract, 

20.  See  supra,  par.  153.  513,  138  Pac.  576,  L.R.A.1915A  675; 

1.  Williams  v.  McFadden,  23  Fla.  Whiting  v.  Price,  172  Mass.  240,  51 
143,  1  So.  618,  11  A.  S.  R.  345.  N.  E.  1084,  70  A.  S.  R.  262;  Smith 

2.  McDonohgh  v.  Williams,  77  Ark.  v.  Werkheiser,  162  Mich.  117,  115  N. 
261,  92  S.  W.  783,  7  Ann.  Cas*.  276  W.  964,  125  A.  S.  R.  406,  15  L.R.A. 
and  note,  8  L.R.A.(N.S.)  452  and  (N.S.)  1092;  Van  Epps  v.  Harrison, 
note;  Andrews  v.  Jackson,  168  Mass.  5  Hill  (N.  Y.)  63,  40  Am.  Dec.  314 
266,  47  N.  E.  412,  60  A.  S.  R.  390,  and  note;  Wintz  v.  Morrison,  17  Tex. 
37  L.R.A.  402 ;  Baird  v.  Howard,  51  372,  67  Am.  Dec.  658 ;  Childs  v.  Mer- 
Ohio  St.  57,  36  N,  E.  732,  46  A.  S.  rill,  63  Vt.  463,  22  Atl.  626, 14  L.R.A. 
R.   550,  22  L.R.A.  846.  264;  Barndt  v.  Frederick,  78  Wis.  1, 

Note:  11  L-R.A.  197.  47  N.  W.  6,  11  L.R.A.  199. 

3.  Andey  v.  Bank  of  Piedmont,  113  Notes:  40  Am.  Dec.  331,  334;  18  A. 
Ala.  467,  21  So.  59,  59  A.  S.  R.  122;   S.  R..662,  563. 

Binghamton  Trust   Co.  v.  Auten,  68  4.  Talcott  v.  Friend,  179  Fed.  676, 

Ark.  299,  57  S.  W.  1105,  82  A-  S.  R.  103  C.  C.  A.  80,  43  L.R.A.(N.S.)  649. 

295 ;  McDoBOUgh  v.  Williams,  77  Ark.  5.  New  York  Life  Ins.  Co.  v.  Fletch- 

261,  92  S.  W.  783,  7  Ann.  Cas.  276  er,  117  U.  S.  519,  6  S.  Ct.  837,  29 

and    note,    8    L,R^.(N.S.)    462    and  U.  S.  (L.  ed.)  934;  Simon  v.  Goodyear 

note;  Union  Cent.  Life  Ins.  Co.  v.  Metallic  Rubber  Shoe  Co.,  105  Fed. 

Scbidler,  130  Ind,  214,  29  N.  B.  1071,  573,  44  C.  C,  A.  612,  52  L.R.A.  745; 

15  L.R A.  89 :  Epp  v.  Hinton,  91  Kan.  McDonough  v.  Williams,  77  Ark.  261, 
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and  to  permit  him  under  those  circumstances  to  recover  for  a  fraud 
would  be  to  do.  violence  to  every  rule  upon  which  compensatory  dam- 
ages are  allowed.*  The  rule  is. not  changed  by  the  fact  that  the  person 
guilty  of  the  fraud  insists  on  performance,  and  that  the  defrauded 
party  intends  to  perform  and  then  sue  to  recover  the  loss  growing 
out  of  performance.  Nor  can  the  defrauded  party  save  his  right 
to  sue  by  notice  that  he  will  do  so  if  he  perform,  and  exact  perform- 
ance with  full  knowledge  of  the  facts  which  rendered  performance 
nonobligatory.'  The  rule  has  been  extended  to  cases  where  the  con- 
tract was  not  wholly  executory.  Thus,  it  has  been  held  that  if  the 
fraud  is  discovered  after  partial  performance  a  continuance  of  perform- 
ance is  a  waiver  of  the  right  to  recover  damages  for  the  fraud,  and 
that  the  action  cannot  be  saved  after  such  voluntary  performance, 
to  the  extent  of  the  damage  sustained  by  partial  performance  before 
full  knowledge  of  the  deceit.®  There  are  cases  which  apparently  hold 
that  the  right  to  sue  for  damages  is  not  waived  by  performance  after 
the  discovery  of  the  fraud,^  but  it  has  been  said  that  they  will  gen- 
erally be  found  to  be  cases  where  the  contract  had  been  executed 
wholly  or  in  part  when  the  fraud  was  discovered,  or  where  the  fraudu- 
lent representations  were  treated  as  warranties,  and  damages  awarded 
for  breaches  thereof.*®  Some  courts  hold  that  partial  payment  after 
discovering  the  fraud  is  not  a  bar  to  an  action  of  deceit,  though  it 
is  a  circumstance  to  be  weighed  by  the  jury  as  tending  to  show  that 
no  fraud  was  committed.** 

160.  Substitution. — ^The  right  of  a  purchaser  to  recover  damages 
for  fraud  as  to  different  articles,  where  a  substitution  has  been  made 
at  his  request,  but  neither  article  complies  with  the  representation, 
depends  upon  all  the  circumstances  of  each  particular  case.  If  the 
substitution  in  effect  constitutes  a  new  agreement,  made  in  compro- 
mise and  settlement  of  the  purchase  under  the  original  agreement, 
it  will  ordinarily  bar  the  right  of  the  purchaser  to  claim  damages 
for  the  original  fraud.  On  the  other  hand,  if  the  second  transaction 
amounts  to  a  mere  substitution  of  one  article  for  another,  leaving 
the  original  contract  in  full  force,  the  purchaser  may  recover  dam- 
ages for  the  fraud  as  to  the  original  article.**     If  an  article  sold 

92  S.  W.  783,  7  Ann.  Cas.  276,  8  C.  A.  612,  52  L,R.A.  745;  Nounnan 
L.R.A.(N.S.)  452  and  note.  v.  Sutter  County  Land  Co.,  81  Cal. 

Notes:  18  A.  S.  R.  563;  4  L.R.A.   1,  22  Pac.  515,  6  L.R.A.  219. 
168.  9.  Mallory  v.  Leach,  35  Vt  156,  82 

6.  McDonough  v.  Williams,  77  Ark.  Am.  Dec.  625. 

261,  92  S.  W.  783,  7  Ann.  Cas.  276,  Note:  18  A.  S.  R.  563. 

8  L.R.A.(N.S.)   452.  10.  McDonough  v.  WiUiame,  77  Ark. 

7.  Simon  v.  Goodyear  Metallic  Rub-  261,  92  S.  W.  783,  7  Ann.  Cas.  276 
ber  Shoe  Co.,  105  Fed.  573,  44  C.  C.  and  note,  8  L.R.A.(N.S.)  452  and  note. 
A.  612,  52  L.R.A.  745.  11.  McGar  v.  WUliams,  26  Ala.  469, 

8.  Simon  v.  Goodyear  Metallic  Rub-  62  Am.  Dec.  739. 

ber   Shoe   Co.,  106  Fed.  573,  44  C.       12.  Note:  37  L.R.A.(N.S.)  298,  290. 
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does  not  correspond  to  the  representations  of  the  vendor,  and  another 
article  is  substituted  therefor  at  the  request  of  the  vendee,  and  the 
latter  article  does  correspond  to  such  representations,  the  vendee  can- 
not recover  damages  for  the  first  deceit,  unless  he  has  suffered  some 
special  loss  in  addition  to  the  ordinary  damages  which  result  in  such 
cases  from  the  deceit.  If  neither  article  corresponds  to  the  repre- 
sentations, then  the  vendee  can  recover  damages  only  for  the  second 
deceit,  that  is,  the  damages  sustained  by  reason  of  the  fact  that  the 
substituted  article  is  not  as  represented.^* 

161.  Recovery  of  Judgment  in  Action  to  Enforce  Contract. — Some 
courts  hold  that  the  recovery  of  judgment  in  an  action  to  enforce  a 
contract  is  not  a  bar  to  an  action  to  recover  damages  for  fraud  induc- 
ing the  contract  while  the  first  judgment  remains  unsatisfied,  espe- 
cially where  it  is  apparently  uncoUectable.**  This  rule  has  been 
applied  to  a  judgment  in  an  action  to  recover  the  purchase  price 
of  property  sold,**  or  to  recover  money  loaned,**  and  to  enforce  a 
note  and  mortgage  given  for  money  loaned.*'  The  theory  is  that 
both  actions  involve  an  affirmance  of  the  contract,  and  hence  the 
remedies  are  not  inconsistent.*®  But  the  value  of  the  judgment  in 
the  first  action  should- be  considered  by  the  jury  in  assessing  the 
damages  in  the  second  action.**  And  some  courts  hold  that  the 
recovery  of  a  judgment  for  the  purchase  price  of  property  is  a  bar 
to  an  action  of  damages  for  fraud  in  procuring  the  sale.** 

Parties 

162.  Plaintiff. — A  false  and  fraudulent  affirmation  made  by  a  seller 
to  two  or  more  independent  purchasers  is,  in  its  nature,  a  several  tort 
as  to  each,  and  they  cannot  join  in  an  action  therefor.*  But  two  per- 
sons who  have  been  defrauded  of  property  of  which  they  are  joint 
owners  may  joiii  in  an  action  of  the  case  ior  their  damages.'  So,, 
partners  may  maintain  a  joint  action  for  fraudulent  representations 

15.  Robertson  v.  Halton,  166  N.  C.  Schidler,  130  Ind.  214,  29  N.  E.  1071^ 
215, 72  S.  E.  316,  37  L.R.A.(N.S.)  298.   15  L.R.A.  89  and  note;  Standard  Sew- 

14.  Union  Cent.  Life  Ins.  Co.  v.  ing  Maeh.  Co.  v.  Owings,  140  N.  C. 
Schidler,  130  Ind.  214,  29  N.  E.  1071,  503,  53  S.  E.  345,  6  Ann.  Cas.  211, 
15  L.R.A.  89  and  note;  Standard  Sew-  8  L.R.A.(N.S.)  582  and  note;  Whit- 
ing Mach.  Co.  v.  Owings,  140  N.  C.  tier  v.  Collins,  15  R.  I.  90,  23  Atl.  47, 
503,  53  S.  E.  345,  6  Ann.  Cas.  211,  2  A.  S.  R.  879.  See  Election  of 
8  L.R.A.(N.S.)   582.  Remedies,  vol.  9,  p.  959. 

16.  Note:  8  LJl.A.(N.S.)  582  et  19.  Whittier  v.  Collins,  15  R.  I.  90, 
seq.  23  Ail.  47,  2  A.  S.  R.  879. 

16.  Whittier  v.  CoUins,  15  R.  I.  90,  20.  Note:  8  L.R.A.(N.S.)  582  et  aeq. 
23  AU.  47,  2  A.  S.  R.  879.  1.  Baker  v.  Jewell,  6  Mass.  460,  4 

17.  Union   Cent.   life   Ins.   Co.   v.  Am.  Dec.  162. 

Schidler,  130  Ind.  214,  29  N.  E.  1071,      2.  Patten  v.  Gumey,  17  Mass.  182, 
15  L.R.A.  89.  9  Am.  Dec.  141.    See  Cotenancy,  voL 

18.  Union   Cent.   Life   Ins.   Co.  y.  7,  p.  909.    And  see  generally,  Parties^ 
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where  they  were  led  thereby  to  purchase  real  or  personal  property 
for  partnership  purposes,'  or  where  they  have  been  induced  to  sell 
firm  goods  to  one  by  the  false  representations  of  a  third  person  that 
he  is  entitled  to  credit.*  And  where  one  is  induced  by  fraudulent 
representation  to  convey  land,  and  his  wife  joins  in  the  deed  for  the 
purpose  of  releasing  her  dower,  they  may  maintain  a  joint  action  for 
the  deceit.*  Joint  purchasers  of  property  are  generally  required  to 
join  in  an  action  for  damages  for  fraud  inducing  the  purchase,*  as 
are  also  partners  who  seek  to  recover  damages  for  fraud  inducing  the 
sale  of  firm  property.'  But  if  one  who  is  liable  to  two  or  more  persons 
jointly  for  a  fraud  settles  the  dispute  with  one  of  them,  the  cause  of 
action  is  severed,  and  he  is  still  liable  to  the  others.® 

163.  Defendant — ^As  in  the  case  of  torts  generally,  two  or  more 
persons  may  be  jointly  liable  in  damages  for  deceit*  So,  where 
several  acting  together  are  guilty  of  fraud,  they  may  be  sued  jointly.*® 
In  order  to  maintain  an  action  against  them  jointly  it  is  not  neces- 
sary to  show  a  common  design  on  their  part,**  or  any  conspiracy,** 
agreement,*'  or  even  a  common  interest  in  the  fruits  of  the  fraud. 
It  is  immaterial  whether  the  fraud  was  conimitted  for  their  joint 
benefit,  or  for  the  benefit  of  one  of  them  or  of  a  stranger.**  In  some 
states  persons  joining  in  the  commission  of  a  fraud  may  be  sued 
severally.** 

Pleading 

164.  Generally. — Ordinarily,  fraud  must  be  alleged  not  only  spe- 
cially but  specifically.  It  is  not  sufifident  to  allege  fraud  in  general 
terms,  such  an  allegation  being  considered  to  be  of  a  mere  conclusion 
which  the  pleader  is  not  permitted  to  draw,  but  which,  so  far  as 
concerns  the  pleading,  is  a  matter  for  the  court  to  determine  from 

3.  Medbury    v.    Wateon,    6    Mete.  Solomon  v.  Bates,  118  N.  C.  311,  24 
(Mass.)  246,  39  Am.  Dec.  726.  S.  E.  478,  54  A.  S.  R.  726;  Bennett 

4.  Patten  v.  Gumey,  17  Mass.  182,  v.  McMillin,  179  Pa.  St.  146,  36  AtL 
9  Am.  Dec.  141.     See  PARTNERsrap.  188,  57  A.  S.  B.  591. 

6.  Simar  v.  Canaday,  53  N.  Y.  298,       11.  Solomon  v.  Bates,  118  N.  C.  311, 
13   Am.   Rep.   523.  24  S.  E.  478,  54  A.  S.  R.  725. 

6.  Note:  38  LJl.A.(N.S.)  308.  12.  Stiles  v.  White,  11  Mete.  (Mass.) 

7.  Zabriskie  v.  Smith,  13  N.  Y.  322,  356,  45  Am.  Dec.  214;  Patten  v.  Giir- 
64  Am.  Dec.  551.  ney,  17  Mass.  182,  9  Am.  Dec.  141; 

8.  Baker  v.  Jewdl,  6  Mass.  460,  4  Solomon  v.  Bates,  118  N.  C.  311,  24 
Am.  Dec.  162.    See  generally,  Torts.  S.  E.  478,  54  A.  S.  R.  725. 

9.  Patten  v.  Gumey,  17  Mass.  182,       18.  Stiles  v.  White,  11  Mete.  (Mass  ) 
9  Am.  Dec.  141.  356,  45  Am.  Dec.  214. 

10.  Bostwick     V.     Lewis,     1     Day       14.  Stiles  v.  White,  11  Mete.  (Maas  ) 
(Conn.)   250,  2  Am.  Dec.  73;  Stiles  356,  45  Am.  Dec.  214. 

V.  White,  11  Mete.    (Mass.)   356,  45       15.  Solomon  v.  Bates,  118  N.  C.  311 
Am.  Dec.  214;  Patten  v.  Gurney,  17   24  S.  E.  478,  54  A.  S.  R.  725. 
Mass.  182,  9  Am.  Dec.  141  and  note; 

416 


12  R.  C.  L.  FRAUD  AND  DECEIT  §  164 

the  facts  alleged.**  This  is  true  whether  actual  or  constructive  fraud 
is  relied  on.*'  But  while  fraud  must  clearly  be  charged,**  it  is  not 
necessary  to  allege  it  in  terms  if  the  facts  alleged  are  such  as  in 
themselves  constitute  fraud,**  or  if  facts  are  alleged  from  which  fraud 
wiU  be  necessarily  inferred  or  presumed,**  for  the  acts  charged  are 
not  less  fraudulent  because  the  word  "fraud"  or  "fraudulent"  is  not 
employed  by  the  pleader  in  characterizing  them.  In  other  words, 
an  allegation  of  facts  from  which  the  conclusion  of  fraud  necessarily 
results  is  sufficient.*    Nor  is  it  necessary  to  plead  the  evidence  by 

16.  Magee  v.  Manhattan  Life  Ins.  23  Atl.  307,  32  A.  S.  R.  378 ;  Equitable 
Co.,  92  U.  S.  93,  23  U.  S.  (L.  ed.)  Life  Assur.  Soc.  of  U.  S.  v.  Weil, 
699;  Davis  v.  Hooper,  4  Stew.  &  P.  103  Miss.  186,  60  So.  133,  Ann.  Cas. 
(Ala.)  231,  24  Am.  Dec.  751;  Giles  1915B  636;  Lewis  v.  Lewis,  9  Mo.  183, 
V.  Williams,  3  Ala.  316,  37  Am.  Dec.  43  Am.  Dec.  540;  Clough  v.  Holden, 
692;  Langdon  v.  Roane,  6  Ala.  518,  115  Mo.  336,  21  S.  W.  1071,  37  A. 
41  Am.  Dec.  60;  Bell  v.  Southern  S.  R.  393  and  note;  Nichols  v.  Stevens, 
Home  Building,  etc.,  Ass'n,  140  Ala.  123  Mo.  96,  25  S.  W.  578,  27  S.  W. 
371,  37  So.  237,  103  A.  S.  E.  41;  613,  45  A.  S.  R,  514;  Phenix  Iron 
Stouffer  V.  Smith-Davis  Hardware  Co.,  Works  Co.  v.  McEvony,  47  Neb.  228, 
154  Ala.  301,  45  So.  621,  129  A,  S.  66  N.  W.  290,  53  A.  S.  R.  527;  Story 
R.  59;  Hynson  v.  Dunn,  5  Ark.  395,  v.  Conger,  36  N.  Y.  673,  93  Am.  Dec. 
41  Am.  Dec.  100;  Lawrence  v.  Gay-  546;  Rocky  Mountain  Bell  Tel.  Co.  v. 
etty,  78  Cal.  126,  20  Pac.  382,  12  A.  Utah  Independent  Tel.  Co.,  31  Utah 
S.  R.  29;  Albertoli  v.  Branham,  80  377,  88  Pac.  26,8  L.R.A.(N.S.)  1153; 
Cal.  631,  22  Pac.  404,  13  A.  S.  R.  Southall  v.  Farish,  85  Va.  403,  7  S. 
200;  DeVotie  v.  McGerr,  16  Colo.  467,  E.  534,-1  L.R.A.  641. 
24  Pac.  923,  22  A.  S.  R.  426;  Hoxie  Notes;  25  Am.  Dee.  96;  11  A.  S. 
V.  Home  Ins.  Co.,  32  Conn.  21,  85  R.  351;  15  A.  S.  R.  96;  22  A.  S.  R. 
Am.  Dec.  240;  Bartholomew  v.  Derby  142;  4  L.R.A.  832. 
Rubber  Co.,  69  Conn.  521,  38  Atl.  45,  See  also  EquiOT,  vol.  10,  p.  415 
61  A.  S.  R.  57;  American  Surety  Co.   et  seq. 

of  New  York  v.  Pacific  Surety  Co.,  17.  Nelson  v.  Cowling,  77  Ark.  351, 
81  Conn.  252,  70  Atl.  584,  19  L.R.A.  91  S.  W.  773,  113  A.  S.  R.  155; 
(N.S.)  83;  McClinton  v.  Chapin,  54  Feeney  v.  Howard,  79  Cal.  525,  21 
Fla.  510,  45  St).  35,  14  Ann.  Cas.  Pac.  984,  12  A.  S.  R.  162,  4  L.R.A. 
365  and  note;  James  v.  Kelley,  107  826. 

Ga.  446,  33  S.  E.  425,  73  A.  S.  R.       18.  Smith  v.  Jordan,  13  Minn.  264, 
135 ;   Graves  v.  Horton,  132  Ga.  786,   97  Am.  Dec.  232. 
65   S.  E.  112,  26  L.R.A.(N.S.)   545;       Note:  90  Am.  D6c.  277. 
Goodrich  v.  Reynolds,  31  III  490,  83       19.  Parham   v.   Randolph,   4   How. 
Am.   Dec.  240;  People  v.  Healy,  128    (Miss.)   435,  35  Am.  Dec.  403;  An- 
HI.  9,  20  N.  E.  692,  15  A.  S.  R.  90   drews  v.  King  County,  1  Wash.  46,  23 
and  note;  Keller  v.  Johnson,  11  Ind.  Pac.  409,  22  A.  S.  R.  136. 
337,  71  Am.  Dec.  355;  Jenkins  v.  Long,       Note:  90  Am.  Dec.  277. 
19  Ind.  28,  81  Am.  Dec.  374 ;  Wolf ord       20.  Sallies  v.  Johnson,  85  Conn.  77, 
▼.  Powers,  85  Ind.  294,  44  Am.  Rep.   81   Atl.  974,  Ann.   Cas.  1913A  386; 
16 :  Bennett  v.  Mclntire,  121  Ind.  231,  Warren  v.  Union  Bank  of  Rochester, 
23  N.  E.  78,  6  L.R.A.  736;  Seeley  v.  157  N.  Y.  259,  51  N.  E.  1036,  68  A. 
Seeley-Howe-Le  Van  Co.,  130  la.  626,  S.  R.  777,  43  L.RA..  256. 
105    N.  W.  380,  114  A.  S.  R.  452;       1.  Warren  v.  Union  Bank  of  Roch-. 
Fishback  v.  Woodward,  1  J.  J.  Marsh,  ester,  157  N.  Y.  259,  51  N.  E.  1036. 
(Ky.)   84,  19  Am.  Dec.  55;  Spitze  v.   68  A.  S.  R.  777,  43  L.R.A.  256. 
Baltimore,  etc.,  R.  Co.,  75  Md.  162, 
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which  the  fraud  is  to  be  proved.*  Conversely,  where  fraud  is  suffi* 
ciently  alleged  the  pleading  is  not  affected  by  superfluous  allegations 
of  facts  not  constituting  fraud.'  Usually  a  charge  of  fraud  cannot  be 
introduced  for  the  first  time  by  amendment  after  the  plaintiiflf  hss 
failed  in  establishing  his  case  as  originally  laid/  nor,  it  has  been 
held,  can  a  cause  of  action  be  set  out  by  way  of  amendment  of  a 
declaration  in  assumpsit  *  or  trover.* 

165.  Exceptions  to  and  Modifications  of  General  Rule. — The  rule 
that  fraud  must  be  pleaded  specifically  '  must  not  be  taken  as  import- 
ing that  fraud  must  always  be  pleaded  specially.  Whenever  it  is 
necessary  to  plead  fraud  it  must  be  pleaded  specifically,  but  there 
are  issues  which  may  be  established  by  proof  of  fraud,  though  it  is 
not  necessarily  imported  by  the  pleadings  which  raise  them.  Thus, 
where  the  specific  issues  are  the  ownership  or  right  of  possession  of 
certain  property  in  the  plaintiff,  and  an  unlawful  detention  by  the 
defendant,  and  these  are  allowed  to  be  raised  by  general  allegations, 
the  fact  that  the  determination  of  such  issues  depends  upon  the  ques- 
tion whether  the  plaintiff's  or  the  defendant's  title  or  right  of  posses- 
sion rests  in  fraud  upon  the  other  does  not  require  the  fraud  to  be 
pleaded  specially,  as  where  the  plaintiff's  case-  in  replevin  rests  on  a 
rescission,  for  fraud,  or  a  prior  sale  by  the  plaintiff  to  the  defendant,* 
or  where  the  defense  to  an  action  to  recover  realty  or  personalty  rests 
on  the  invalidity  of  the  plaintiff's  title  by  reason  of  its  fraudulent 
acquisition  from  the  defendant.*  Similarly,  it  has  been  declared  that 
at  common  law  fraud,  whether  in  the  execution  or  the  inducement 
of  the  instrument  sued  on,  may  be  proved  under  the  general  issue, *• 
except,  perhaps,  in  an  action  on  a  specialty,  in  which  case  it  seems 
that  the  plea  of  non  est  factum  admits  evidence  of  fraud  in  the 
factum  but  not  fraud  in  the  inducement.^*    And  any  fraud  going  to 

2.  De  Louis  v.  Meek,  2  G.  Greene  9.  Phenix  Iron  Works  Co.  v.  Mc- 
(Ta.)  55,  50  Am.  Dee.  491;  Pasley  v.  Evony,  47  Neb.  228,  66  N.  W.  290, 
Freeman,  3  T.  R.  51,  1  Rev.  Rep.  634,  53  A.  S.  R.  527;  Carr  v.  Mouzon,  9a 
12  Eng.  Rul.  Cas.  235.  S.  C.  161,  76  S.  E.  201,  Ann.  Cas. 

3.  McFarland  v.  Carlsbad  Hot  1914C  731.  See  generally,  Ejectment,. 
Springs  Sanatorium  Co.,  68  Ore.  530,  vol.  9,  p.  897  et  seq. 

137  Pac.  209,  Ann.  Cas.  1915C  555.  10.  Elliott  v.  Coggshall,  4  Blackf. 

4.  Note:  51  A.  S.  R.  425.  See  gen-  (Ind.)  238,  29  Am.  Dec.  365;  Jenkins 
erally,  Pleading.  v.  Long,  19  Ind.  28,  81  Am.  Dec.  374 ;. 

5.  Flanders  v.  Cobb,  88  Me.  488,  Hildreth  v.  Tomlinson,  2  G.  Greene 
34  Atl.  277,  51  A.  S.  R.  410.  See  (la.)  360,  50  Am.  Dec.  510;  Brewer 
generally.  Assumpsit,  vol.  2,  p.  764.  v.  Harris,  2  Smedes  &  M.  (Miss.)  84> 

6.  Note:    51    A.    S.   R.   425.     See  41  Am.  Dec.  587  and  note, 
generally.  Trover.  11.  Huston  v.  Williams,  3  Blaekf. 

7.  See  supra,  par.  164.  (Ind.)  170,  25  Am.  Dec.  84  and  note;. 

8.  Phenix  Iron  Works  Co.  v.  Mc-  Taylor  v.  King,  6  Munf.  (Va.)  358^ 
Evony,  47  Neb.  228,  66  N.  W.  290,  8  Am.  Dec.  746. 

53  A.  S.  R.  527.    See  generally,  Re- 
plevin. 
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the  binding  effect  of  the  contract  sued  on  as  a  legal  obligation  is 
admissible  under  a  general  plea  of  fraud,  without  allegation  of  the 
specific  facts  constituting  the  fraud.**  These  apparent  exceptions 
to  the  general  rule  as  to  the  necessity  and  manner  of  proving  fraud 
are  subject,  however,  to  such  special  requirements  as  may  be  contained 
in  the  various  practice  acts,  and  if  these  are  doubtful  in  the  premises 
the  only  safe  rule  is  to  plead  the  fraud  specially  and  specifically.** 
And  in  actions  for  deceit,  the  specific  issue  being  fraud,  the  general 
rule  is  obviously  and  particularly  applicable.**  In  some  cases  equity 
will  refuse  to  enforce  a  contract  because  of  fraud  appearing  on  the 
record  though  it  is  not  pleaded  as  a  defense,  on  the  theory  that  in 
reality  the  fraud  is  not  a  matter  of  defense  but  that  the  court  inter- 
feres to  discourage  fraud  and  wrong  on  the  public.** 

166.  Necessity  for  and  Sufficiency  of  Particular  Allegations. — In 
order  properly  to  plead  fraud,  a  bill,  complaint,  or  answer  must  con- 
tain averments  of  all  the  elements  thereof.**  Thus,  it  must  show  that 
the  representation  made  the  basis  of  the  charge  of  fraud  was  made 
by  the  defendant,  or  with  his  authority,*'  that  it  related  to  a  material 
fact,*®  that  it  was  false,**  that  it  was  made  under  such  circumstances 
that  the  person  to  whom  it  was  made  had  a  right  to  rely  on  it,  and 
that  he  did  in  fact  rely  on  it,*^  and  that  he  was  damaged  in  conse- 
quence.* Scienter  must  be  alleged  where  proof  of  it  is  essential  to 
recovery,'  and  also  a  fraudulent  act  done  pursuant  to  the  alleged  fraud- 
ulent intent  must  be  averred.'  If  the  pleader  relies  on  fiduciary 
relations  as  one  of  the  elements  of  the  fraud,  he  should  allege  it.^ 
So,  the  fraud  must  be  clearly  alleged  to  have  been  committed  by  the 

12.  Huston  V.  Williams,  3  Blackf.  18.  Williams  v.  MoFadden,  23  Fla. 
(Ind.)  170,  25  Am.  Dec.  84;  Elliott  143, 1  So.  618,  11  A.  S.  R.  345;  Jen- 
V.  Coggeshall,  4  Blackf.  (Ind.)  238,  29  kins  v.  Long,  19  Ind.  28,  81  Am.  Dec. 
Am.  Dec.  366;  Jenkins  v.  Long,  19  374 ;  Neidef er  v.  Chastain,  71  Ind.  363, 
Ind.  28,  81  Am.  Dec.  374;  Hildreth  36  Am.  Rep.  198. 

V.  Tomlinson,  2  G.  Greene  (  la.)  360,  19.  Graves  v.  Horton,  132  Ga.  786, 

50  Am.  Dec.  510;  Ross  v.  Braydon,  65  S.  E.  112,  26  L.R.A.(N.S.)   545; 

2  Dana  (Ky.)  161,  26  Am.  Dec.  445;  Hooker  v.  Alidland  Steel  Co.,  216  111. 

Nichols  V.  Stevens,  123  Mo.  96,  26  S.  444,  74  N.  E.  445,  106  A.  S.  R.  170; 

W.  578,  27  S.  W.  613,  45  A.  S.  R.  Jenkins  v.  Long,  19  Ind.  28,  81  Am. 

514.  Dec.  374;  Spead  v.  Tomlinson,  73  N. 

13.  See  supra,  par.  164.  H.  46,  59   Atl.  376,  68  L.RA.  432. 

14.  See  infra,  par.  166  et  seq.  20.  See  infra,  par.  168. 
16.  Memphis  Keeley  Institute  v.  Les-       1.  See  infra,  par.  169. 

He  E.  Keeley  Co.,  165  Fed.  964,  84  2.  See  infra,  par.  167. 

C.  C.  A.  112,  16  L.R.A.(N.S.)   921.  3.  Oswego  Starch  Factory  v.  Len- 

See  Spbcipic  Performakce.  drum,  67  la.  573,  10  N.  W.  900,  42 

16.  Jenkins  v.  Long,  19  Ind.  28,  81  Am.  Rep.  53. 

Am.  Dec.  374.  4.  Feeney  v.  Howard,  79  Cal.  525, 

17.  Graves  v.  Hortou,  132  Ga.  786,  21  Pac.  984, 12  A.  S.  R.  162,  4  L.B.A. 
65  S.  E.  112,  26  LJt.A.(N.S.)  645.       826. 
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party  sought  to  be  charged.*  It  must  also  be  alleged  that  the  misrep- 
resentations were  made  to  the  plaintifiFs,  or  to  a  designated  third 
person  with  the  intention  that  tiiey  be  communicated  to  the  plain- 
tiffs, or  so  made  to  a  class  of  which  the  plaintiffs  were  members,  or 
to  the  public  generally.*  The  representations  relied  upon  must  be 
set  out,^  and  it  must  be  alleged  wherein  they  were  false.®  Where 
several  distinct  statements  constituting  the  fraudulent  representation 
are  made  at  various  times  it  is  not  necessary  to  allege  each  of  them, 
but  it  is  sufficient  to  allege  the  distinct  misrepresentation,  and  it  can 
then  be  proved  to  have  been  made  at  different  times.*  In  an  action 
of  deceit  it  is  sufficient  to  allege  the  fraud  and  deceit  and  the  dam- 
ages. It  is  not  necessary  to  set  forth  the  contract  between  the  parties, 
nor  to  allege  the  consideration  for  the  contract,  since  that  is  matter 
relating  only  to  the  liquidation  of  damages.*®  An  allegation  of  con- 
spiracy is  proper  when  it  is  sought  to  charge  two  or  more  defendants 
with  combining  or  acting  jointly  to  accomplish  the  wrong  complained 
of,  but  it  is  not  essential  for  any  other  purpose.  Such  an  allegation 
will  not  change  the  nature  of  an  action,  the  ground  of  which  is  a 
fraud  committed  and  the  wrong  and  damage  occasioned  thereby.** 
In  determining  the  suflSciency  of  the  pleading  the  court  must  look 
to  the  material  traversable  facts  alleged,  and  not  to  the  general  con- 
clusions of  the  pleader.*'  Each  complaint  must  be  judged  of  on  the 
exact  facts  stated  in  it.*'  On  demurrer  its  sufficiency  must  be  judged 
by  the  case  alleged.  If  therefore  the  pleading  shows  merely  the 
expression  of  an  opinion  or  trade  talk,  the  demurrer  cannot  be  over- 
tuled  because  the  allegation  of  fraud  may  be  supported  by  proof  of 
definite  statements  of  fact.** 

167.  Knowledge  and  Intent. — Fraudulent  intent  must  be  alleged 
in  all  cases  where  it  is  a  material  ingredient  of  the  fraud  relied  on.** 
In  an  action  of  deceit  it  is  proper  to  allege  facts  showing  knowledge 
on  the  part  of  the  defendant  that  his  representations  were  false,** 

6.  Morris  V.  Vyae,  154  Mich.  253,       12.  Neidefer  v.   Chastain,   71   Ind. 
117  N.  W.  639,  129  A.   S.  R.  472;   363,  36  Am.  Rep.  198. 

Williams  v.  Hicks,  2  Vt.  36,  19  Am.  13-  Barndt  v.  Frederick,  78  Wis.  1, 

Dec.  693.  47  N.  W.  6,  11  L.R.A.  199. 

6,'  Puffer  V.  Welch,  144  Wis.  506,*  ^  l^-  Lyons  v.  Briggs,  14  B.  I.  122, 

129  N.  W.  525,  Ann.  Cas.  1912A  1120.  ^\t^^  ^^P'  ^^^V         ;.   ^o  r,  ,    e«r 

7.  Ellis  V.  Andrews,  56  N.  Y.  83,  ^,^1'  ^""i^^.l' ^7%\l^  2^-3 
1*^  Am    Rpn   ^IQ  ^1  Pac.  984, 12  A.  S.  R.  162,  4  JmR.A. 

«   ^^ff    qft  T  RA  ^WR^  qnft  S26;    National    State   Bank   v.   Vigo 

8.  Note:  38  L.5.A.(N.S.)  308  bounty  Nat.  Bank,  141  Ind.  352,  40 

o®-  ^^^''^.Jt  o^f  V^  ^"'-  ^^'  ^  N.  E.  799,  50  A.  S.  R.  330;  McKibbin 
Pac.  151,  15  7;.R.A.  795.  ^   Ellingson,  58  Minn.  205,  59  N.  W. 

TT  N  oSf ^®V'  -^^^^y^  ^^  •^^^?^-  ^^'  1003,  49  A.  S.  R.  499.  See  supra, 
Y.)    224,  7  Am.  Dec.  372  and  note.   par.  82  et  seq.;  as  to  knowledge  and 

11.  Nelson  County  v.  Northcote,  6   intent. 
Dak.  378,  43  N.  W.  897,  6  L-R.A.       16.  Barney  v.  Dewey,  13  Johns.  (N. 
230.  Y.)  224,  7  Am.  Dec.  372. 
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and  generally  in  such  an  action  scienter  must  be  alleged,^'  either 
expressly  or  by  alleging  facts  which  are  tantamount  thereto.^^  It 
must  also  be  alleged  that  the  representations  were  made  with  a 
fraudulent  intent/*  and  for  the  purpose  of  inducing  the  other  party 
to  act  on  them.*®  In  all  cases  where  the  representations  relied  on 
relate  to  matters  of  opinion  it  must  be  alleged  that  they  were  know- 
ingly false,*  and  were  not  honestly  given.*  Knowledge  need  not  be 
alleged  where  the  facts  and  circumstances  are  such  tiiat  the  person 
making  the  representations  is  conclusively  presumed  to  know  the 
truth;  as,  for  example,  in  the  case  of  representations  by  the  owner 
of  land  as  to  its  location  and  the  improvements  thereon.*  If  the 
plaintiff  sues  in  assumpsit  on  an  implied  warranty  claiming  that 
the  contract  was  induced  by  fraud,  the  declaration  must  contain  a 
special  count  setting  out  the  circumstances  of  fraud  amounting  to  an 
implied  warranty,  with  an  express  allegation  of  scienter.  If  the 
implied  warranty  relates  to  a  matter  as  to  which  both  parties  may  be 
presumed  to  be  ignorant,  scienter  need  not  be  alleged.*  In  states 
where  scienter  is  not  a  necessary  element  of  the  action  of  deceit,  it  is 
unnecessary  to  allege  knowledge  and  intent  in  such  an  action,  and  if 
such  an  allegation  is  made  it  need  not  be  proved.*  The  intent  must 
be  charged  in  positive  terms  and  not  left  to  inference.*  But  it  is 
generally  held  that  any  allegation  which  necessarily  implies  knowl- 
edge and  intent  is  suJSicient,^  as,  for  example,  an  allegation  that  the 

17.  Colorado  Springs  Co.  v.  Wight,  briskie  v.   Smith,  13  N.  Y.  322,   64 

44  Colo.  179,  96  Pac.  820,  16  Ann.  Am.  Dec.  551  and  note. 

Cas.   644  and   note;   Bartholomew  v.  20.  Colorado  Springs  Ca  v.  Wight, 

Bushnell,  20  Conn.  271,  52  Am.  Dec.  44  Colo.  179,  96  Pac.  820,  16  Ann. 

338;  Williams  v.  McFadden,  23  Fla.  Cas.  644. 

143,  1  So.  618,  11  A.  B.  R.  345;  Tift  1.  Montgomery  Southern  R.  Co.  v. 

V.  Harden,  22  Ga.  623,  68  Am.  Dec.  Matthews,  77  Ala.  357,  54  Am.  Rep. 

512;  Vincent  v.  Corbett,  94  Miss.  46,  60;   Cunningham  v.  Smith,  10  Grat. 

47  So.  641,  21  LJt.A.(N.S.)  85;  Na-  (Va.)  255,  60  Am.  Dec.  333. 

tional  Cash  Register  Co.  v.  Townsend,  2.  Haigh  t.   White  Way  Laundry 

137  N.  C.  652,  50  S.  B.  306,  70  L.R.A.  Co.,  164  la    143,  146  N.  W.  473,  50 

349;  Mahurin  v.  Harding,  28  N.  H.  •"^••J-^'V^.f  •>  ^"^^• 


T^^'tT     c*    ?o"^i    A  ^      %n«'   C.)    63,  5  Am.  Dec.  542. 

106  Pa    St.  12o,  51  Ain    Rep    508;       ^   j^^^^^  ^^  ^^^^^  ^  ^^^   8^7^ 

Gnswold  V.  Gebbie,  126  Pa.  bt.  353,   gg  jj    ^    333    5Q  ^    g    r    ggO. 

17  Atl.  673,  12  A.  S.  R.  878 ;  Bw;ndt       j^^^^,  jg  ^^^^  ^as.  646. 

V.  Prederixik,  78  Wis.  1,  47  N.  W.  6,       gee  supra,  par.  102,  as  to  rule  that 

11  L.RA..  199.  intent  is  not  an  element  of  deceit. 

18.  Hadley  v.  Clinton  County  Im-  6.  McKibbin  v.  EUingson,  58  Minn, 
porting  Co.,  13  Ohio  St.  502,  82  Am.  205,  59  N.  W.  1003,  49  A.  S.  R.  499 ; 
Dec.  4^.  Bartholomew  v.  Bentley,  15  Ohio  669, 

19.  Spead  v.  Tomlinson,  73  N.  H.  45  Am.  Dec.  596. 

46.  59  Atl.  376,  08  hJEUL  432;  Za-       7.  Note:  16  Ann.  Cas.  647. 
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representations  were  false  and  were  fraudulently  made.®  If  an  inten- 
tion not  to  perform  a  promise  is  relied  on,  it  must  be  alleged.^  It  is 
sufficient,  however,  if  such  is  the  effect  of  the  averments  on  the 
subject.*® 

168.  Reliance. — It  must  be  alleged  that  the  representation  was 
made  under  such  circumstances  that  the  person  to  whom  it  was  made 
had  a  right  to  rely  on  it,**  and  that  he  did  in  fact  rely  on  it.**  That 
one  has  been  fraudulently  induced  to  forbear  making  examination  or 
inquiries  must  be  specifically  alleged.*'  It  has  been  held  that  where 
the  representations  are  not  in  themselves  actionable,  and  the  fact  that 
the  plaintiff  was  fraudulently  induced  to  forego  making  inquiries 
which  he  would  have  otherwise  made  is  relied  on  as  a  distinct  ground 
of  action,  tlie  means  by  which  he  was  induced  to  forbear  inquiry 
must  be  specifically  set  forth,  and  that  it  is  not  sufficient  to  charge  in 
general  terms  that  the  plaintiff  was  fraudulently  prevented  by  the 
defendant's  artifice  from  making  inquiry ;  **  but  that  where  the  neces- 
sary consequence  of  the  representation  was  to  lull  suspicion  and  pre- 
vent inquiry  and  examination,  the  fact  that  the  complaining  party's 
vigilance  was  disarmed  thereby  is  not  required  to  be  alleged  specially.** 

169.  Damages. — ^The  pleading  must  show  that  the  complaining 
party  suffered  some  injury  or  damage  as  a  result  of  tlie  alleged  fraud.** 

• 

8.  Sallies  v.  Johnson,  85  Conn.  77,  12.  Williams  v.  McFadden,  23  Fla. 
81  Atl.  974,  Ann.  Cas.  1913A  386;  143, 1  So.  618, 11  A.  S.  R.  345 ;  Hooker 
Davis  V.  Central  Land  Co.,  162  la.  v.  Midland  Steel  Co.,  215  111.  444,  74 
269,  143  N.  W.  1073,  49  L.R.A.(N.S.)  N.  E.  445,  106  A.  S.  R.  170;  Jenkins 
1219;  Hammatt  v.  Emerson,  27  Me.  v.  Long,  19  Ind.  28,  81  Am.  Dec.  374; 
308,  46  Am.  Dec.  598 ;  Bayard  v.  Mai-  Wight  v.  Shelby  R.  Co.,  16  B,  Mon. 
colm,  2  Johns.  (N.  Y.)  550,  3  Am.  Dec.  (Ky.)  4,  63  Am.  Dec.  522;  Southern 
450 ;  Zabriskie  v.  Smith,  13  N.  Y.  322,  Express  Co.  v.  Fox,  131  Ky.  257,  115 
64  Am.  Dec.  551.  S.  W.  184,  117  S.  W.  270,  133  A.  S. 

Note:  16  Ann.  Cas.  647.  R.  241;  Converse  v.  Hood,  149  Mass. 

9.  Rheingans  V.  Smith,  161  Cal.  362,  471,  21  N.  E.  878,  4  L.R.A.  521; 
119  Pac.  494,  Ann.  Cas.  1913B  1140;  Windram  v.  French,  151  Mass.  547,  24 
People  V.  Healy,  128  lU.  9,  20  N.  E.  N.  E.  914,  8  L.R.A.  750;  Williams  v. 
692, 15  A.  S.  R.  90;  Rogers  v.  Salmon,  Hicks,  2  Vt.  36,  19  Am.  Dec.  693. 

8  Paige  (N.  Y.)  559,  35  Am.  Dec.  725;  Note:  85  A.  S.  R.  390. 

Blackburn  v.  Morrison,  29  Okla.  610,  13.  Poland  v.  Brownell,  131  Mass. 

118  Pac.  402,  Ann.  Cas.  1913A  523.  138,  41  Am.  Rep.  215. 

10.  Brison  v.  Brison,  75  Cal.  525,  14.  Gustafson  v.  Rustemeyer,  70 
17  Pac.  689,  7  A.  S.  R.  189;  Langley  Conn.  125,  39  Atl.  104,  66  A.  S.  R. 
V.  Rodriguez,  122  Cal.  580,  55  Pac.  92,  39  L.R.A.  644;  Williams  v.  Mc- 
406,  68  A.  S.  R.  70;  Sallies  v.  John-  Fadden,  23  Fla.  143,  1  So.  618,  11  A. 
son,  85  Conn.  77,  81  Atl.  974,  Ann.  S.  R.  345;  Ripy  v.  Cronan,  131  Ky. 
Cas.  1913 A  386;  Blackburn  v.  Mor-  631,  115  S.  W.  791,  21  L.R.A.(N.S.) 
risen,  29  Okla.  510, 118  Pac.  402,  Ann.  305;  Parker  v.  Moulton,  114  Mass.  99, 
Cas.  1913A  523.  19  Am.  Rep.  315;  Stewart  v.  Steams, 

11.  Hooker   v.   Midland    Steel   Co.,  63  N.  H.  99,  56  Am.  Rep.  496. 

215  111.  444,  74  N.  E.  445,  106  A.  S.       15.  Stewart  v.  Steams,  63  N.  H.  99, 
R.  170 ;  Jenkins  v.  Long,  19  Ind.  28,   56  Am.  Rep.  496. 
81  Am.  Dec.  374.  16.  Hindman  v.  Louisville  First  Nat. 
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But  while  in  an  action  of  deceit  it  is  necessary  to  allege  enough  to 
show  the  value  of  what  plaintifiF  received  to  show  that  he  suflPered 
damage  through  appellant's  deceit,  it  is  not  necessary  to  all^e  that 
he  received  nothing  of  value.*'  So  it  has  been  held  that  where  the 
action  is  for  deceit  in  obtaining  a  loan  on  insufficient  mortgage  secu- 
rity, the  fact  that  the  value  of  the  land  is  not  alleged  and  that  the  only 
allegation  in  this  connection  is  that  the  mortgage  was  of  little  value, 
does  not  render  the  complaint  demurrable,  the  defect  going  not  to 
the  right  to  recover  something  but  only  to  the  amount  of  the  re- 
covery.*® Nor  is  it  a  fatal  defect  to  allege  greater  damages  thsoi  can 
be  proved.**  Ordinarily  it  is  not  necessary  to  make  a  special  claim 
for  damages  which  result  naturally  and  necessarily  from  the  fraud.**^ 
but  consequential  damages  must  be  particularly  averred.*  In  some 
states  the  extent  of  the  damages  must  be  shown  in  all  cases.'  In  this 
connection  the  general  article  on  damages  may  well  be  consulted.' 

170.  Nature  of  Action;  Joinder  of  Causes  of  Action  and  Defenses. — 
From  the  construction  to  be  determined  by  the  allegations  of  the  dec- 
laration or  complaint  and  the  evident  intention  of  the  pleader,  it  is  to 
be  decided  whether  an  action  is  founded  on  negligence  or  fraud,* 
or  is  one  for  fraud  or  for  money  had  and  received,*  or  is  an  action 
of  deceit  as  distinguished  from  one  for  breach  of  warranty,*  or  to 
recover  the  consideration  paid  on  rescission  of  a  contract,'  or  for 
damages  for  obtaining  money  or  property  by  fraud,®  or  for  breach 
of  promise  or  seduction.®    Under  the  codes  the  name  by  which  the 

Bank,  98  Fed.  562,  39  C.  C.  A.  1,  48  8.  See  Damaoes,  vol.  8,  p.  610  et 
L.RA.   210;   Graves   v.   Horton,   132  seq. 

Ga.  786,  65  S.  E.  112,  26  L.R.A.(N.S.)  4.  Corey  v.  Eastman,  166  Mass.  279, 
545;  Lewis  v.  Corbin,  195  Mass.  520,  44  N.  E.  217,  55  A.  S.  R.  401.     See 

81  N.  E.  248,  122  A.  S.  R.  261 ;  Guth-  also  Negligence. 

rie,  etc.,  R.  Co.  v.  Rhodes,  19  Okla.  5.  German  Nat.  Bank  v.  Princeton 

21,   91   Pac.   1119,   21   L.R.A.(N.S.)  State  Bank,  128  Wis.  60,  107  N.  W. 

490;  WiUiams  v.  Hicks,  2  Vt.  36,  19  454,  8  Ann.  Cas.  502,  6  L.R.A.(N.S.) 

Am.  Dec.  693.  556.    See  also  Assumpsit,  vol.  2,  pp. 

17.  Dirks  Trust,  etc.,  Co.  v.  Koch,  744,  745. 

32  S.  D.  551, 143  N.  W.  952,  49  L.R.A.  6.  Morehouse  v.  Northrop,  33  Conn. 

<N.S.)  513.  380,  89  Am.  Dec.  211;  Carter  v.  Glass, 

18.  Union  Cent.  L.  Ins.  Co.  v.  44  Mich.  154,  6  N.  W.  200,  38  Am. 
Schidler,  130  Ind.  214,  29  N.  E.  1071,  Rep.  240 ;  Mahurin  v.  Harding,  28 
15  L.R.A.  89.  N.  H.  128,  59  Am.  Dec.  401.    See  also 

19.  Mallory  v.  Leach,  35  Vt.  156,  Sales;  Vbndor  and  Purchaser. 

82  Am.  Dec.  625.  7.  Barndt  v.  Frederick,  78  Wis.  1, 

20.  Stewart  v.  Steams,  63  N.  H.  99,  47  N.  W.  6,  11  L.R.A.  199.  See  also 
56  Am.  Rep.  496.  Sales;  Vekdor  and  Purchaser. 

1.  Cunningham  v.  Smith,  10  Grat.  8.  Puffer  v.  Welch,  144  Wis.  606, 
(Va.)  255,  60  Am.  Dec.  333.  129  N.  W.  625,  Ann.  Cas.  1912A  1120. 

2.  Guthrie,  etc.,  R.  Co.  v.  Rhodes,  9.  Sears  v.  Wegner,  150  Mich.  388, 
19  OHa.  21,  91  Pac.  1119,  21  LJRJL.  114  N.  W.  224,  14  L.R.A.(N.S.)  819. 
(N.S.)  490.  See  also  Breach  of  Promise  of  Mar- 
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action  is  called  is  immaterial.*®  In  an  action  on  a  warranty  a  count 
for  fraud  may  properly  be  joined  with  a  count  for  a  false  warranty.** 
Of  course  several  caiises  of  action  cannot  properly  be  set  out  in  a 
single  court.**  In  states  where  inconsistent  pleas  are  allowed  the 
defendant  may  in  separate  pleas  set  up  fraud  as  a  bar  to  an  action 
on  a  contract  and  by  way  of  set-off  or  recoupment.  But  facts  which 
show  fraud,  and  are  averred  in  a  plea  in  bar  to  the  action  because  of 
fraud,  cannot  be  made  the  basis  in  the  same  plea  to  support  a  claim 
of  set-off  or  recoupment.  Nor  can  claims  for  damages  for  breach  of 
contract  and  for  deceit  be  united  in  a  single  plea.*' 

171.  Variance. — One  who  sues  for  breach  of  warranty  cannot 
recover  on  the  ground  of  fraud  if  no  warranty  is  proved,**  nor  can 
one  who  sues  for  fraud  recover  for  a  breach  of  warranty.**  So,  if  a 
bill  sets  up  a  case  of  actual  fraud,  and  makes  that  the  ground  of  the 
prayer  for  relief,  the  plaintiff  is  not  entitled  to  a  decree  by  establish- 
ing some  one  or  more  of  the  facts  quite  independent  of  fraud,  but 
which  might  of  themselves  create  a  case  under  a  totally  distinct  head 
of  equity  from  that  which  would  be  applicable  to  the  case  of  fraud 
originally  stated.**  This  is  true  though  the  word  "fraudulent"  is  not 
used,  if  the  facts  alleged  and  the  relief  asked  show  that  fraud  is  the 
real  ground  of  complaint.*'  Sometimes,  however,  relief  is  granted  on 
the  ground  of  mistake  though  it  is  asked  for  on  the  ground  of  frau J.** 
Alleging  greater  damages  than  are  proved  is  not  a  variance.*' 

Presumptions  and  Burden  of  Proof 

172.  In  General. — Generally  speaking,  the  presumption  is  in  favor 
of  good  faith,  innocence,  and  honesty  wherefore  it  is  said  that  fraud 
is  not  to  be  presumed  but  must  be  established  by  proofs,  the  burden 
being  on  the  party  alleging  it.*®    Thus,  it  cannot  be  presumed  that 

BIAOE,  vol.  4,  p.  162  et  seq.;  Seduc-  Conn.  271,  52  Am.  Dec.  338;  West  v. 

TION.  Emery,  17  Vt.  583,  44  Am.  Dec  356. 

10.  Antcliff  V.  June,  81  Mich.  477,  15.  Ross  v.  Mather,  51  N.  Y.  108, 
45  N.  W.  1019,  21  A.  S.  R.  533,  10  10  Am.  Rep.  562. 

L.R.A.    621.      See   generally,   Plead-       16.  Mt.  Vemon  Bank  v.   Stone,   2 

ING.  R.  I.  129,  57  Am.  Dec.  709;  TiUing- 

11.  Morehouse  v.  Northrop,  33  Conn,  hast  v.  Champlin,  4  R.  I.  173,  67  Am. 
380,  89  Am.  Dec.  211;  Robertson  v.  Dec.  510. 

Halton,  156  N.  C.  215,  72  S.  E.  316,  17.  Tillinghast  v.  Champlin,  4  R.  I. 

37  L.R.A.(N.S.)  298.     See  generally,  173,  67  Am.  Dec.  510. 

Actions,  vol.  1,  p.  362  et  seq.  18.  Read  v.   Cramer,  2  N.  J.    Eq. 

12.  Handy  v.  Waldron,  18  R.  I.  567,  277,  34  Am.  Dec.  204  and  note. 

29  Atl.  143,  49  A.  S.  R.  794.     See  19.  Mallory  v.  Leach,  35  Vt  156,  82 

generally.  Pleading.  Am.  Dec.  625.    See  supra,  par.  169. 

13.  Ansley  v.  Piedmont  Bank,  113  20.  Gaines  v.  Nicholson,  9  How.  356, 
Ala.  467,  21  So.  59,  59  A.  8.  R.  122.  13  U.  S.  (L.  ed.)  172;  Kempner  v. 
See  generally.  Pleading.  Churchill,  8  Wall.  362,  19  U.  S.    (Ij. 

14.  Bartholomew    v.    Bushnell,    20  ed.)  461;  United  States  v.  IVans-Mis- 
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the  person  making  a  false  representation  knew  that  it  was  false,  or 
that  he  made  it  to  deceive,  but  those  facts  must  be  affirmatively  made 

Bouri  Freight  Ass'n,  58  Fed.  58,  19  U.  232,  55  S.  W.  1091,  78  A.  S.  B.  569, 

8.  App.  36,  7  C.  C.  A.  15,  24  L.R.A.  49  LJl.A.   323;  Klauber  v.  Schloss, 

73,  rev'd  on  other  grounds  in  166  U.  198  Mo.  502,  95  S.  W.  930,  115  A.  S. 

S.  290, 17  S.  Ct.  540,  41  U.  S.  (L.  ed.)  R.  486;  Gruber  v.  Baker,  20  Nev.  453, 

1007;  Langdon  v.  Roane,  6  Ala.  518,  23  Pac.  858,  9  L.R.A.  302;  Lord  v. 

41  Am.  Dec.  60;  Adams  v.  Thornton,  Colley,  6  N.  H.  99,  25  Am.  Dec.  445; 

78  Ala.  489,  56  Am.  Rep.  49;  Beck,  Taylor  v.  Wands,  55  N.  J.  Eq.  491, 

etc.,  Lithographing  Co.  v.  Houppert,  37  Atl.  315,  62  A.  S.  R.  818;  Fivey  v. 

104  Ala.  503,  16  So.  522,  53  A.  S.  R.  Pennsylvania  R.  Co.,  67  N.  J.  L.  627, 

77;  Bank  of  Little  Rock  v.  Frank,  63  52  Atl.  472,  91  A.  S.  R.  445;  HoHings- 

Ark.  16,  37  S.  W.  400,  58  A.  S.  R.  65;  worth  v.  Napier,  3  Caines  (N.  Y.)  182, 

Nelson  v.  Cowling,  77  Ark.  351,  91  2  Am.  Dec.  268;  Booth  v.  Bunce,  33 

8.  W.  773,  113  A.  S.   R.  156;   Me-  N.  Y.  139,  88  Am.  Dec.  372;  Cowee  v. 

Carthy  v.  White,  21  Cal.  495,  82  Am.  Cornell,  75  N.  Y.  91,  31  Am.  Rep. 

Dec  754;  Smith  v.  Yule,  31  Cal.  180,  428;  Harding  v.  Long,  103  N.  C.  1, 

89  Am.    Dec.    167;    Bartholomew    v.  9  S.  E.  445, 14  A.  S.  R.  775;  National 

Derby  Rubber  Co.,  69  Conn.  521,  38  Cash  Register  Co.  v.  Townsend,  137 

Atl.  45,  61  A.  S.  R.  57;  Central  of  N.  C.  652,  50  S.  E.  306,  70  L.R.A. 

Georgia  R.  Co.  v.  Goodwin,  120  Ga.  83,  349 ;  GriflSn  v.  Roanoke  R.,  etc.,  Co., 

47  S.  E.  641,  1  Ann.  Caa.  806  and  140  N.  C.  514,  53  S.  E.  307,  6  L.R.A. 

note;  Mitchell  v.  Deeds,  49  111.  416,  (N.S.)  463;  Tuttle  v.  Tuttle,  146  N. 

95  Am.  Dec.  621;  Towsey  v.  Shook,  C.  484,  59  S.  E.  1008,  125  A.  S.  R. 

3  Blackf.    (Ind.)    267,   25   Am.   Dec.  481;  Ripy  v.  Art  Wall  Paper  Mills, 

108;  Wolford  v.  Powers,  85  Ind.  294,  41  Okla.  20,  136  Pac.  1080,  51  L.R.A. 

44  Am.  Rep.  16;  Baltimore,  etc.,  R.  (N.S.)  33;  Schriber  v.  Rapp,  6  Watts 

Co.  V.  Scholes,  14  Ind.  App.  524,  43  (Pa.)  351,  30  Am.  Dec.  327;  Cover  v, 

N.  B.  156,  56  A.  S.  B.  307 ;  Johnson  Manaway,  115  Pa.  St.  338,  8  Atl.  393, 

V.  McGrew,  11  la.  151,  77  Am.  Dec.  2  A.  S.  R.  552;  Snayberger  v.  Fahl, 

137;   Cedar   Rapids  First   Congrega-  195  Pa.  St.  336,  45  Atl.  1065,  78  A. 

tional   Church  v.  Terry,  130  la.  513,  S.  R.  818 ;  Munro  v.  Gavidner,  3  Brev. 

107  N.  W.  305,  114  A.  S.  R.  443;  (S.  C.)  31,  5  Am.  Dec.  531;  Floyd  v. 

Provident  Loan  Trust  Co.  v.  Mcintosh,  Goodwin,  8  Yerg.  (Tenn.)  484,  29  Am. 

68  Kan.  452,  75  Pac.  498,  1  Ann.  Cas.  Dec.  130;  Briscoe  v.  Bronaugh,  1  Tex. 

906;  N"icbols  v.  Patten,  18  Me.  231,  36  326,  46  Am.  Dec.  108;  Burch  v.  Smith, 

Am.  I>ec.  713;  Bartlett  v.  Blake,  37  15  Tex.  219,  65  Am.  Dec.  154  and 

Me.  124,  58  Am.  Dec.  775;  Davis  v.  note;  Giddings  v.  Steele,  28  Tex.  732, 

Calvertj  5  Gill  &  J.    (Md.)    269,  25  91  Am.  Dec.  336;  Herring  v.  Wick- 

Am.  Dec.  282;  Lynn  v.  Baltimore,  etc.,  Tiam,  29  Grat.  (Va.)  628,  26  Am.  Rep. 

R.  Co.,  60  Md.  404,  45  Am.  Rep.  741 ;  405 ;  New  York  Life  Ins.  Co.  v.  Davis, 

Hunt  V.  Order  of  Chosen  Friends,  64  96  Va,  737,  32  S.  E.  475,  44  L.R.A. 

Mich.  671,  31  N.  W.  576,  8  A.  S.  R.  305 ;  Burt  v.  Timmons,  29  W.  Va.  441, 

855;  Webber  v.  Jackson,  79  Mich.  175,  2  S.  E.  780,  6  A.  S.  R.  664;  Barndt 

44  N.  W.  591,  19  A.  S.  R.  165;  Smith  v.  Frederick,  78  Wis.  1,  47  N.  W.  6, 

V.  Jordan,  13  Minn.  264,  97  Am.  Dec.  11  L.R.A.  199;  Mayers  v.  Kaiser,  85 

232;  White  v.  Trotter,  14  Smedes  &  Wis.  382,  55  N.  W.  688,  39  A.  S.  R. 

M.    (Miss.)    30,    53    Am.    Dee.    112;  849,  21  Lit. A.  623;   Standard  Mfg. 

Tuteur  v.  Chase,  66  Miss.  476,  6  So.  Co.  v.  Slot,  121  Wis.  14,  98  N.  W.  923, 

241, 14  A.  S.  R.  577,  4  L.R. A.  832  and  105  A.  S.  R.  1016 ;  L^ley  v.  Andet- 

note;  Richards  v.  Vaccaro,  67  Miss,  sen,  142  Wis.  668,  125  ^  W.  433,  33 

516,  7   So.  506,  19   A.   S.   R.   322;  L.R.A.(N.S.)  836;  Boardman  v.  Lor- 

Stewart  v.  Severance,  43  Mo.  322,  97  entzen,  155  Wis.  566,  145  N.  W.  1^0, 

Am.  Dee.  392;  Utley  v.  Hill,  165  Mo.  52  L.R.A.(N.S.)  476  and  note;  Kahn 
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out  by  evidence.*  So,  in  the  absence  of  evidence  to  the  contrary, 
the  law  will  presume  that  one  recommending  another  as  being  entitled 
to  credit  had  proper  knowledge  whereof  he  spoke,  and  that  he  had  an 
intelligent  belief  of  the  truth  of  what  he  asserted.*  This  general  rule 
is  usually  regarded  as  equally  true  both  at  law  and  in  equity ,•  though 
there  are  some  holdings  to  the  eflfect  that  fraud  may  be  presumed  in 
courts  of  equity.*  According  to  the  general  rule,  the  party  alleging 
fraud  has  the  burden  of  proving  that  representations  were  false,* 
that  they  were  material,*  that  they  were  made  with  knowledge  of 
their  falsity  '  and  with  a  fraudulent  intent,®  and  that  the  complaining 
party  has  been  damaged  or  prejudiced  by  relying  on  them.*  Some 
courts  hold  that  he  also  has  the  burden  of  proving  that  he  relied  on 
the  representations,  though  there  is  authority  to  the  contrary.** 

173.  Presumptions  and  Inferences  from  Circumstances  Distin- 
guished.— The  statement  that  fraud  cannot  be  presumed  does  not 
mean  that  the  presumption  of  fraud  may  not  arise,  and  be  legitimately 
deduced,  from  circumstantial  evidence,  but  only  that  it  is  not  to  be 
assumed  of  a  transaction  that  it  is  fraudulent,  in  the  absence  of  proof 
afforded  by  intrinsic  evidence  of  unfairness  in  the  transaction  itself, 
or  extrinsic  facts  and  circumstances  leading  to  that  conclusion.^*  The 
general  rule,  therefore,  must  be  understood  only  as  affirming  that  a 
contract  or  conduct  apparently  honest  and  lawful  must  be  treated 
as  such  until  it  is  shown  to  be  otherwise  by  either  positive  or  circum- 
stantial evidence.**  Fraud  may  be,  and  often  is,  proved  by  or  inferred 
from  circumstances,**  and  the  circumstances  proved  may  in  some 
cases  raise  a  presumption  of  its  existence.**    On  the  other  hand  it  has 

V.  Traders'  Ins.  Co.,  4  Wyo.  419,  34  6.  Einstein  v.  Marshall,  58  Ala.  153, 

Pac.  1059,  62  A.  S.  R.  47.  29  Am.  Rep.  729 ;  Harris  v.  Mullins, 

Notes:  55  Am.  Dec.  412;  65  Am.  32  Ga.  704,  79  Am.  Dec.  320;  Mitchell 

Dee.  159  et  seq;  18  A,  S.  R.  364;  34  v.  Deeds,  49  III.  416,  95  Am.  Dec.  621; 

A.  S.  R.  402;  4  L.R.A.  832;  33  L.R.A.  Martin  v.  Hutton,  90  Neb.  34,  132  N. 

(N.S.)  837  et  seq.;  1  Ann.  Cas.  809  W.  727,  36  L.R,A.(N.S.)  602. 

et  seq.  Note:  1  Ann.  Cas.  810. 

1.  Wakeman   v.   Dalley,  51   N.   Y.  6.  Note:  1  Ann.  Cas.  810. 

27, 10  Am.  Rep.  551.  7.  Fooks  v.  Waples,  1  Har.   (Del.) 

2.  Einstein  v.  Marshall,  58  Ala.  153,  131,  25  Am.  Dec.  64;  Mitchell  v.  Deeds, 
29  Am.  Rep.  729.  49  111.  416,  95  Am.  Dec.  621. 

3.  Hager  v.  Thomson,  1  Black  80,       Note:  1  Ann.  Cas.  810. 
17  U.  S.  (L.  ed.)  41;  Juzan  v.  Toul-       8.  Note:  1  Ann.  Cas.  810. 
min,  9  Ala.  662,  44  Am.  Dec.  448 ;       9.  Note :  1  Ann.  Cas.  811. 
Hunpstead  v.  Johnston,  18  Ark.  123,       10.  See  infra,  par.  175. 

65  Am.  Dec.  458  and  note;  Fleming       11.  Burch  v.  Smith,  15  Tex.  219,  65 

V.  Slocum,  18  Johns.  (N.  Y.)  403,  9  Am.  Dec.  154  and  note. 
Am.  Dec.  224.  12.  Burt  v.  Timmons,  29  W.  Va. 

Note:  4  Lr.R.A.  832.  2  S.  E.  780,  6  A.  S.  R.  664. 

4.  Denton  v.  McKenzie,  1   Desaus.       13.  See  infra,  par.  183. 
(S.  C.)  289,  1  Am.  Dec.  664.  14.  Note:  1  Ann.  Cas.  810. 

Note:  15  Am.  Dec.  575. 
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been  held  that  while  fraud  may  be  proved  by  cii'cumstances  or  pre- 
sumed from  them,  it  cannot  be  demonstrated  by  construction^  and 
hence  mxist  be  proved  in  all  cases.** 

174.  Exceptions  to  and  Modifications  of  Rule. — Where  fraudulent 
intent  is  presumed  from  the  circumstances  the  burden  of  disapproving 
fraud  rests  on  the  parties  to  the  transaction.*'  If  it  is  to  be  presumed^ 
it  is  of  course  necessary  to  prove  the  facts  upon  which  the  presumption 
is  to  be  based,  for  there  can  be  no  presumption  from  a  presumption. 
But  when  proof  has  been  given  as  to  the  surrounding  circumstances 
by  the  party  alleging  fraud,  and  these  circumstances  are  such  as  to 
raise  an  inference  of  fraud,  and  make  out  a  prima  facie  case,  the 
burden  of  proof  shifts,  and  the  onus  of  showing  that  there  was  no 
fraud  is  on  the  other  party.*'  So,  if  the  parties  stand  in  a  relation 
of  trust  and  confidence,  and  the  party  in  whom  the  confidence  is 
reposed  obtains  an  apparent  advantage  over  the  other  in  a  transaction 
between  them,  such  transaction  is  presumed  to  be  void,  and  the  burden 
of  proof  is  upon  the  party  who  seeks  to  support  it  to  show  by  the 
clear  proof  that  he  has  taken  no  advantage  of  his  influence  or  knowl- 
edge, and  that  the  arrangement  is  fair  and  conscientious.**  The 
same  rule  applies  where  one  party  to  a  contract  was  laboring  imder 
disability,  such  as  mental  weakness  or  intoxication.*'  The  presump- 
tion of  fraud  arising  from  the  existence  of  confidential  relations  may 
be  overcome  by  proof  that  the  confidence  has  not  been  abused,  but 
that  the  beneficiary  has  acted  on  independent  advice,  in  which  case 

16.  Fleming  v.  Townsend,  6  Ga.  103,  Egger,  225  Mo.  116,  123  S.  W.  928, 

50  Am.  Dec.  318.  135  A.  S.  R.  566;  Boyd  v.  De  La  Mon- 

16.  Note:  3  L.R.A.  802.  tagnie,  73  N.  Y.  498,  29  Am.  Rep. 

17.  Note:  1  Ann.  Cas.  812.  197;  Cowee  v.  Cornell,  76  N.  Y.  91, 

18.  Ferguson  v.  Lowery,  54  Ala,  510,  31  Am.  Rep.  428 ;  Fisher  v.  Bishop, 
25  Am.  Rep.  718  and  note;  Williams  108  N.  Y.  25,  16  N.  E.  331,  2  A.  S.  R*. 
V.  Powell,  66  Ala.  20,  41  Am.  Rep.  357 ;  Berkmeyer  v.  Kellerman,  32  Ohio 
742;  Shipman  v.  Fumiss,  69  Ala.  555,  St.  239,  30  Am.  Rep.  577;  Thomas  v. 
44  Am.  Rep.  528  and  note;  Noble  v.  Thomas,  27  Okla.  784,  109  Pac.  825, 
Moses,  81  Ala.  530,  1  So.  217,  60  Am.  113  Pac.  1058,  Ann.  Cas.  19l2C  713, 
Rep.  175;  Colton  v.  Stanford,  82  Cal.  35  L.R.A.(N.S.)  124;  Gilmore  v. 
351,  23  Pac.  16,  16  A.  S.  R.  137;  Bureh,  7  Ore.  374,  33  Am.  Rep.  710; 
MeldrumV.  Mddrum,  15  Colo.  478,  24  Schriber  v.  Rapp,  5  Watts  (Pa.)  351, 
Pac.  1083,  11  L.R.A.  65  and  note;  30  Am.  Dec.  327;  Darlington's  Appeal, 
Nichols  V.  McCarthy,  53  Conn.  299,  23  86  Pa.  St.  512,  27  Am.  Rep.  726  and 
Atl.  93,  55  Am.  Rep.  105;  WhiteseU  v.  note;  Audenreid's  Appeal,  89  Pa.  St. 
Striekler,  167  Ind.  602,  78  N.  E.  845,  114,  33  Am.  Rep.  731 ;  Preasley  v. 
119  A.  S.  R.  624;  De  Ruiter  v.  De  Kemp,  16  S.  C.  334,  42  Am.  Rep.  635. 
Raiter,  28  Ind.  App.  9,  62  N.  E.  100,  Notes:  65  Am.  Dec.  160;  33  Am. 
91  A.  S.  R.  107;  Highberger  v.  Stif-  Rep,  736  et  seq.;  1  Ann.  Cas.  811, 
fler,  21  Md.  338,  83  Am.  Dec.  593;  812. 

Jacox  V.  Jacoz,  40  Mich.  473,  29  Am.       19.  Holland  y.  BameS;  53  Ala.  83^ 
Rep.  647 ;  Garvin  v.  Williams,  44  Mo.  25  Am.  Rep.  595. 
465,   100   Am.   Dec.    314;    Egger   t.       Note:  1  Ann.  Cas.  811. 
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it  devolves  upon  the  beneficiary  to  show  fraud.**  The  burden  of  show- 
ing* confidential  relations  is  on  the  party  alleging  them  except  where 
they  are  presumed  from  the  situation  of  the  parties.*  One  shown  to 
have  made  a  false  statement  from  which  he  will  be  relieved  if  he 
honestly  believed  it  to  be  true  has  the  burden  of  showing  that  he 
did  have  such  belief.*  A  presumption  of  fraud  may  also  arise  from 
unusual  provisions  in  an  instrument,  whereby  the  draughtsman  of 
the  instrument  has  obtained  an  advantage  over  the  other  party,  or 
from  a  great  deficiency  in  the  quantity  of  real  or  personal  property 
sold,  or  from  the  failure  of  a  party  charged  with  fraud  to  appear  and 
explain,  or  to  introduce  testimony.'  If  a  transaction  is  shown  to  be 
fraudulent  on  the  part  of  one  of  the  actors,  then  it  is  not  incumbent 
on  the  party  attacking  the  transaction  to  prove  the  fraud  of  another 
actor  claiming  under  it.* 

175.  Reliance. — Some  courts  hold  that  the  burden  is  on  the  com- 
plaining party  to  show  that  representations  were  relied  on,*  but  others 
have  held  that  when  it  is  shown  that  representations  were  false  and 
material,  and  were  made  fraudulently,  it  is  presumed  that  they  were 
relied  upon,  and  that  the  burden  is  upon  the  party  who  made  them 
to  show  that  the  other  did  not  rely  upon  them.*  Thus,  it  has  been 
held  that  when  a  seller  has  made  a  false  representation,  which,  from 
its  nature,  might  induce  the  buyer  to  enter  into  the  contract  on  the 
faith  of  it,  it  will  be  inferred  that  the  buyer  was  induced  thereby  to 
contract,  and  it  does  not  rest  with  him  to  show  that  he,  in  fact,  relied 
upon  the  representation.'^  In  order  to  displace  this  inference  the 
seller  must  show  that  the  purchaser  relied  on  his  own  knowledge  rather 
than  on  the  false  representations,®  and  hence  must  prove  either  that 
the  buyer  had  knowledge  of  facts  which  showed  the  representation 
to  be  untrue  or  that  he  expressly  stated  in  terms,  or  showed  by  his 
contract,  that  he  did  not  rely  upon  the  representation,  but  acted  upon 
his  own  judgment.'  There  are  also  cases  of  constructive  fraud  in 
which  reliance  will  be  presumed.  Thus,  where  a  creditor  of  a  corpora- 
tion proves  the  issuance  of  stock  to  a  stockholder,  and  that  he  subse- 
quently trusted  the  corporation,  it  is  presumed  that  he  relied  upon 
the  subscription  and  the  representation  that  the  stock  was  fully  paid, 

20.  Colton  V.  Stanford,  82  Cal.  351,  4.  Richards   v.   Vaccaro,   67   Miss. 

23  Pac.  16, 16  A.  S.  R.  137.  516,  7  So.  506,  19  A.  S.  R.  322. 

1.  Crawford  v.   Crawford,  134  Ga.  5.  Martin  v.  Hutton,  90  Neb.  34, 132 
114,  67  S.  E.  673,  19  Ann.  Cas.  932,  N.  W.  727,  36  L.R.A.(N.S.)  602. 

28  L.R.A.(N.S.)  353.  Note:  1  Ann.  Cas.  810,  811. 

Note:  25  Am.  Rep.  728  et  seq.  6.  Note:  1  Ann.  Cas.  811. 

2.  Cowley   v.   Smyth,  46   N.  J.   L.  7.  Wilson  v.  Carpenter,  91  Vi^.  183, 
380,  50  Am.  Rep.  432 ;  Howe  v.  Mart-  21  S.  E.  243,  50  A.  S.  R.  824. 

in,  23  Okla.  561,  102  Pac.  128,  138  A.       8.  Note:  38  L.R.A.(N.S.)  308. 
S.  R.  840 ;  Griswold  v.  Gebbie,  126  Pa.       9.  Wilson  v.  Carpenter,  91  Va.  183, 
St.  353,  17  AU.  673,  12  A.  S.  E.  878.   21  S.  B.  243,  60  A.  S.  R.  824. 
8.  Note:  1  Ann.  Cas.  812. 
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•  ^  — 

and  it  is  not  necessary  for  him  to  plead  or  prove  afiirmatively  that 
he  trusted  the  corporation  in  reliance  upon  such  subscription.  The 
presumption  of  reliance  in  such  a  case  is  not  conclusivey  however,  but 
is  a  presumption  of  fact  which  may  be  rebutted.^® 

Admissibility  of  Evidence 

176.  In  General. — ^Where  fraud  is  alleged  great  latitude  of  proof 
is  allowed,*^  and  every  fact  or  circumstance  from  which  a  legal  infer- 
ence of  fraud  may  be  drawn  is  admissible.^*  Any  such  fact,  no 
matter  how  insignificant,  may  be  shown,^'  provided  it  bears  at  all  on 
the  point  in  issue  and  is  not  wholly  irrelevant.^*  On  the  other  hand, 
the  party  sought  to  be  charged  is  entitled  to  introduce  evidence  in 
rebuttal  repelling  injurious  inferences.^*  Accordingly,  it  is  proper  to 
show  what  was  said  and  done  leading  up  to  the  transaction  in  ques- 
tion,^* and  declarations  at  the  time  of  making  the  contract.*'  Evi- 
dence of  the  general  good  character  of  the  person  sought  to  be  charged 
is  inadmissible,*^  nor  is  evidence  that  the  general  reputation  of  a 
person  is  that  he  is  tricky  admissible  to  show  fraud.**  Conversely,  the 
fact  that  a  party  has  been  acquitted  of  fraud  in  a  criminal  ection  can- 
not be  shown  in  his  favor  in  a  civil  action  founded  on  the  same  fraud.'* 
The  failure  of  the  person  sought  to  be  charged  with  the  fraud  to 
explain  apparently  fraudulent  conduct  may  be  considered  against 
him,  if  he  is  present  and  able  to  do  so.*    Evidence  of  acquiescence  in 

10.  Randall  Printing:  Co.  v.  Sanitas  (Md.)  269,  25  Am.  Dee.  282;  Stewart 
Mineral  Water  Co.,  120  Minn.  268,  v.  Severance,  43  Mo.  322,  97  Am.  I>ec. 
139  N.  W.  606, 43  L.R.A.(N.SO  706.  392. 

11.  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,  14.  Davis  v.  Calvert,  5  Gill  &  J. 
96  Ala.  515,  11  So.  695,  38  A.  S.  B.  (Md.)  269,  25  Am.  Dec.  282. 

116;    Hozie   v.    Home   Ins.    Co.,   32       15.  Nelson  v.  Shelby  Mfg.,  etc.,  Co., 

Conn.  21,  85  Am.  Dee.  240;  Simons   96  Ala.  515,  11  So.  695,  38  A.  S.  R. 

V.  Vnlcan   Oil,  etc.,  Co.,  61  Pa.   St    116. 

202, 100  Am.  Dec.  628;  Cover  v.  Man-       16.  De  Ruiter  v.  De  Ruiter,  28  Ind. 

away,  115  Pa.  St.  338,  8  Atl.  393,  2  App.  9,  62  N.  E.  100,  91  A.  S.  R.  * 

A.  S.  R.  552;  Snayberger  v.  Fahl,  195  107. 

Pa.  St.  336,  45  AU.  1065,  78  A.  S.  R.       17.  Crump   v.   United   States   Min. 

818;  Yakima  Valley  Bank  v.  McAl-  Co.,  7  Qrat.  (Va.)  352,  56  Am.  Dec. 

lister,  37  Wash.  566,  79  Pac.  1119, 107  126. 

^'i^^;^'  ^^'a"^  ^^'^'^^'^\^j^^\        18-  ^o^ler  V.  iEtna  Fire  Ins.  Co., 
Notes:  47  Am.  Dec.  413;  4  L.R.A.  g  ^^^    ^j^  y.)  673,  16  Am.  Dec.  460 

12.  Stewart  v.  Severance,  43  Mo.  "^^^""'^^^  ^illTa  1  ^8^  R 
322,  97  Am.  Dec.  392;  Cover  v.  Man-  )^'^^'  ""'*'  ^-  ^'  ^^^'  "  ^'  °'  ^ 
away,  115  Pa.  St.  338,  8  AU.  393,  2  ^^]'  ,^  ^.  ^  ^  ,,  ,,,  ,,  ^ 
A.  S.  R.  652;  Snayberger  v.  Fahl,  195  ,  19.  Martm  v.  Good,  14  Md.  398,  74 
Pa.  St.  336,  46  Ati.  1066,  78  A.  S.  R.  ^^  ^^c.  545.  See  Evtoencb,  vol.  10, 
818.                                                     •  P-  960. 

See  also,  infra,  par.  185  et  seq.,  as  20.  Fowle  v.  Child,  164  Mass.  210, 
to  character  of  evidence  required.         41  N.  E.  291,  49  A.  S.  R.  451. 

IS.  Davis  V.  Calvert,  5  GiU  ft  J.   .   1.  HarreU  v.  HiU,  19  Ark.  102,  68 
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a  eontract  procured  by  fraud  cannot  be  used  by  way  of  estoppel  for  the 
purpose  of  excluding  evidence  showing  that  the  same  was  procured  by 
false  and  fraudulent  representations.*  Evidence  tending  to  show 
that  the  defendant  knew  of  and  participated  in  the  fraud  is  admis- 
sible, and  evidence  of  acts  done  by  him  after  the  commission  of  the 
fraud  may  be  admissible  for  that  purpose.'  Where  a  combination  or 
conspiracy  or  a  community  of  interest  or  design  on  the  part  of  several 
persons  in  the  commission  of  a  fraud  is  shown,  the  declarations  of  one 
of  them  are  admissible  in  evidence  against  the  others.*  But  state- 
ments made  by  one  conspirator  after  the  abandonment  or  completion 
of  the  conspiracy  are  not  admissible  against  his  co-conspirators.*  Parol 
evidence  is  admissible  to  show  fraud  in  a  contract.* 

177.  Representations,  Concealment,  and  Falsity. — ^The  making  of 
the  false  representations  relied  on  as  constituting  the  fraud  may,  of 
course,  be  shown.'  If  they  are  in  writing,  the  writing  is  admissible.® 
On  an  issue  of  fraud  in  the  exchange  of  property,  evidence  of  the 
value  of  the  property  received  by  the  defendant  may  be  admissible  as 
bearing  upon  the  question  of  fact  whether  the  defendant  did  make 
the  false  statements  complained  of.*  On  the  issue  of  fraudulent  con- 
cealment of  material  facts  relative  to  the  title  to  property  sold  at  a 
trustee's  sale,  evidence  tending  to  show  that  disclosures  of  such  material 
circumstances  were  made  by  the  trustee  privately  to  one  bidder,  who 
was  thereby  deterred  from  bidding  further,  and  which  were  not 
publicly  stated  to  all  present,  would  be  admissible  to  show  an  actual 
and  fraudulent  suppression  of  the  truth.*®  So,  in  an  action  of  deceit 
baaed  on  misrepresentations  that  notes  taken  in  exchange  for  property 
were  good,  the  plaintiff  may  introduce  the  pleadings  and  transcripts 
in  actions  brought  by  him  to  enforce  such  notes  for  the  purpose  of 
showing  that  the  maker  had  a  valid  defense  thereto,  and  that  the 
plaintiff  has  been  put  to  trouble  and  expense  in  endeavoring  to  collect 
them.*^    The  defendant  may  explain  the  language  used  by  him  in 

Am.  Dec.  202 ;  Mooney  v.  Davis,  75  Wis.  10,  70  N.  W.  289,  71  N.  W.  109, 

Mich.  188,  42  N.  W.  802,  13  A.  S.  R.  65  A.  S.  R.  22,  37  L.R.A.  138.     See 

425;  Connecticut  Mut.  Life  Ins.  Co.  Admissions   and  Declarations,  vol. 

V.  Smith,  117  Mo.  261,  22  S.  W.  623,  1,  p.  518  et  seq. 

38  A.  S.  R.  656;  Griswold  v.  Gebbie,  6.  Meland  v.  Youngberg,  124  Minn. 

126  Pa.  St.  353,  17  Atl.  673,  12  A.  S.  446,  145  N.  W.  167,  Ann.  Caa.  1915B 

R.  878.  775.     See  Evidence,  vol.  10,  p.  1056 

Note :  Ann.  Cas.  1914A  923.  et  seq. 

2.  Crump  v.  United  States  Min.  Co.,  7.  Montgomery  S.  R.  Co.  v,  Mat- 

7  Grat.  (Va.)  352,  56  Am.  Dec.  116.      thews,  77  Ala.  357,  54  Am.  Rep.  60. 

3.  Salmon  v.  Richardson,  30  Conn.       8.  Williams  v.  McFadden,  23  Ra. 
360,  79  Am.  Deo.  255.  143,  1  So.  618,  11  A.  S.  R.  345. 

4.  Snyder   v.    Laframboise,   Breese       9.  Note:  38  L.R.A.(N.S.)  470. 
(111.)  343,  12  Am.  Dec.  187;  Stovall     .10.  Barnard  v.  Duncan,  38  Mo.  170, 
V.  Farmers^  etc.,  Bank  of  Memphis,   90  Anu  Dec.  416. 

8  Smedes  &  M.  (Miss.)  305,  47  Am.  11.  Crane  v.  Elder,  48  Kan.  259,  29 
Dec.  85.  PaA.  151, 15  L.RA.  795. 

6.  John  V.  Farwell  Co.  v.  Wolf,  9G 
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making  the  representation,  if  it  is  susceptible  of  explanation,  and  may 
testify  what  was  in  his  mind  in  reference  to  the  subject  to  which  the 
alleged  fraud  relates.  In  this  respect  his  expressions,  whether  spoken 
or  written,  are  not  dealt  with  in  the  same  way  as  when  the  question 
is  what  contract  has  been  made  between  two  persons  who  were  mutual- 
ly relying  upon  the  language  used  in  their  agreement.^" 

178.  Reliance. — It  is  generally  held  that  the  person  claiming  to 
have  been  defrauded  may  state  whether  he  believed  the  representations 
alleged  to  have  been  made,*'  that  he  did  not  know  the  truth,**  whether 
he  relied  on  them,**  and  whether  or  not  they  were  the  moving  cause 
of  the  contract,**  though  there  seems  to  be  some  authority  to  the 
contrary.*'  It  is  competent  for  a  plaintifiF,  who  has  been  induced  to 
sell  goods  in  reliance  upon  the  ratings  of  a  mercantile  agency,  to 
show  by  its  officer  the  precise  character  of  the  representations  made 
to  it  by  the  debtor,  and  such  information  as  it  may  have  obtained 
from  other  sources;  also,  to  follow  this  up  by  proof  that  these  repre- 
sentations were  one  of  the  inducing  causes  that  led  to  the  sale.*®  Dec- 
larations of  a  purchaser  as  to  the  worthlessness  of  similar  property 
are  inadmissible  as  charging  him  with  fraud,  when  no  offer  is  made 
to  show  that  the  vendor  ever  heard  the  declarations  from  the  purchaser 
or  from  anybody  else.**  But  evidence  of  false  representations  as  to 
the  credit  of  a  purchaser  of  goods,  made  to  the  clerk  of  the  seller,  is 
admissible  as  a  part  of  the  res  gestae,  though  not  commimicated  to 
the  seller  until  after  the  sale,  where  similar  representations  were 
immediately  afterwards  made  by  the  buyer  to  the  vendor  himself, 
lo  induce  the  sale.**  Declarations  and  representations  made  by  the 
defendant's  agent  to  the  purchaser  of  a  note  at  the  time  of  the  sale 
as  to  the  parties  to  the  note  have  been  held  to  be  admissible  on  the 
issue  of  whether  the  purchaser  relied  on  a  fraudulent  indorsement.* 
But  in  an  action  on  a  promissory  note,  where  the  defense  is  set  up 
that  its  execution  waff  induced  by  the  plaintiff's  false  representations, 
it  is  error  to  admit  evidence  of  statements  made  by  the  plaintiff  to 
third  persons,  out  of  the  presence  and  hearing  of  the  defendant,  par- 

12.  Nash  V.  Minnesota  Title  Inaur-  43  N.  W.  363,  20  A.  S.  R.  691. 
ance,  etc.,  Co.,  163  Mass.  574,  40  N.       Notes:    23    L.R.A.(N.S.)    394;    12 
E.  1039,  47  A.  S.  R.  489,  28  L.R.A.   Ann.  Cas.  7. 

753.  17.  Note:  23  L.R.A.(N.S.)   395. 

13.  Greasier  v.  Rees,  27  Neb.  515,  43       18.  Tindle  v.  Birkett,  171  N.  Y.  620, 
N.  W.  363,  20  A.  S.  R.  691.  64  N.  E.  210,  89  A.  S.  R.  822. 

Note:  23  L.R.A.(N.S.)  393  et  seq.  19.  Harris  v.  Tyson,  24  Pa.  St.  347, 

14.  Toole  V.  Crafts,  193  Mass.  110,   64  Am.  Dec.  .661. 

78  N.  E.  775,  118  A.  S.  R.  455.  20.  Thompson  v.  Rose,  16  Conn.  71, 

15.  Boddy  v.  Henry,  113  la.  402,  41  Am.  Dec.  121. 

S5  N.  W.  771,  53  LJEI.A.  769.  1.  LobdeU  v.  Baker,  1  Meto.  (Mass.) 

Note:  23  L.R.A.(N.S.)   394.  193,  35  Am.  Dec.  35a 

16.  Cresaler  v.  Rees,  27  Neb.  515, 
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ticularly  where  such  statements  were  made  long  after  the  execution 
of  the  note,  or  to  permit  the  defendant  to  introduce  in  evidence 
newspaper  articles,  circulars,  pamphlets,  and  the  like,  which  in  no 
way  tend  to  prove  that  the  defendant  was  induced  by  the  plaintiff's 
false  representations  to  execute  the  note  in  suit.*  It  has  been  held 
that  the  value  of  the  property  received  by  the  defendant  on  an  alleged 
fraudulent  exchange  of  property  is  admissible  on  the  question  of 
reliance.'  That  one  did  not  rely  on  representations  cannot  be  shown 
by  proof  of  a  custom  on  the  part  of  persons  engaged  in  the  business 
in  question  not  to  do  so.* 

179.  Knowledge  and  Intent. — ^Any  evidence  bearing  on  the  defend- 
ant's knowledge  of  the  falsity  of  the  representations  is  admissible  in 
an  action  of  deceit,^  but  the  absence  of  a  bad  intent  cannot  be  shown 
where  such  intent  is  immaterial.*  Testimony  by  the  parties  as  to 
what  they  believed  and  intended  is  admissible*'  On  the  issue  as  to 
whether  the  defendant  honestly  believed  his  representations  as  to  the 
credit  and  solvency  of  a  third  person  or  the  condition  or  credit  of 
a  financial  institution  to  be  true,  he  may  avail  himself  of  any  evidence 
which  may  tend  to  show  good  faith  or  probable  grounds  for  his 
belief,  leaving  the  question  to  be  determined,  upon  all  the  evidence, 
whether  his  conduct  was  bona  fide — ^whether  at  the  time  he  made  the 
representation  he  honestly  believed  that  his  representation  was  true.* 
On  the  issue  of  knowledge,  evidence  of  the  general  reputation  and 
belief  of  the  existence  of  the  fact  among  the  defendant's  neighbors  is 
admissible.®  Evidence  is  not  admissible  that  the  buyer  made  false 
statements  as  to  his  pecuniary  circumstances,  with  a  different  object 
from  that  of  inducing  a  sale  of  goods,  as  to  induce  a  creditor  to 
forbear  pressing  for  payment  of  a  demand  not  yet  due.*® 

180.  Promise  Intended  Not  to  Be  Performed;  Purcliase  with  Intent 
Not  to  Pay. — On  the  issue  of  whether  promises  were  made  with  an 
intent  not  to  perform  them,  the  subsequent  acts-of  the  promisor  may 
be  submitted  to  the  jury  as  some  evidence  of  his  original  intent,  when 

2.  J.  H.  Clark  Co.  v.  Rice,  127  Wis.  Wis.  14,  98  N.  W.  923,  105  A.  S.  R. 
451,  106  N.  W.  231,  7  Aim.  Cas.  505.   1016. 

3.  Note:  38  L.R.A.(N.S.)  470.  7.  Boddy  v.  Henry,  113  la.  462,  85 

4.  Fuller  v.  Robinson,  86  N.  Y.  306,  N.  W.  771,  53  L.R.A.  769;  Beach  v. 
40  Am.  Rep.  540.  Beach,  160  la.  346,  141  N.  W.  921,  45 

5.  Butler  v.  Watkins,  13  Wall.  456,  L.R.A.(N.S.)  98. 

20  U.  S.  (L.  ed.)  629;  Morehouse  v.  Notes:  23  L.R.A.(N.S.)   393,  394; 

Northrop,  33  Conn.  380,  89  Am.  Dec.  12  Ann.  Cas.  7,  8. 

211;  Boddy  v.  Henry,  113  la.  462,  86  8.  Cowley  v.   Smyth,  46  N.  J.  L. 

N,  W.  771,  53  L.R.A.  769;   Cole  v.  380,  50  Am.  Rep.  432. 

Cassidy,  138  Mass.  437,  52  Am.  Rep.  9.  Conover  v.  Berdine,  69  Mo.  125, 

284.  33  Am.  Rep.  496. 

Note:  3  L.R.A.  803.  10.  Hall  v.  Naylor,  18  N.  Y.  588, 

6.  Standard  Mfg.  Co.  v.  Slot,  121  75  Am.  Dec.  269. 
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they  tend  to  indicate  it.**  Evidence  as  to  the  vendee's  circumstances 
and  dealings,  and  his  own  declarations  about  them  during  about  six 
months  before  the  sale  in  question/ is  admissible  on  the  question  of 
the  existence  of  such  an  intent,*'  and  also  the  testimony  of  others  who 
sold  goods  to  the  vendee  about  the  same  time,  to  show  that  the  vendee 
was  then  insolvent,  and  that  he  had  no  expectation  of  paying  for 
the  articles  he  purchased.**  It  is  also  competent  to  show  what  money 
the  vendee  had  in  the  bank  at  and  before  the  time  when  he  made  the 
purchase.**  So  evidence  as  to  the  character  of  the  goods  purchased, 
the  ability  or  insolvency  of  the  purchaser  at  the  time,  or  whether 
an  inordinately  large  quantity  of  goods  was  purchased  in  proportion 
to  the  party's  apparent  means  of  payment,  or  the  credit  given,  or 
whether  forced  sales  are  made  at  inadequate  prices,  before  the  expira- 
tion of  the  credit  given,  or  whether  there  may  have  been  any  secret 
or  fraudulent  transfer  of  the  goods,  are  all  open  and  legitimate  sub- 
jects of  inquiry,  as  bearing  upon  the  sale,  and  the  probable  intent  of 
the  parties  thereto.**  If  payment  is  refused  on  the  ground  that  the 
purchases  were  made  by  the  defendant's  wife,  her  transactions  and 
declarations  making  the  several  purchases  are  admissible.**  If  the 
plaintiff  proves  facts  tending  to  show  that  promises  or  guaranties  of 
enterprises  to  be  carried  out  in  the  future  were  made  with  an  existing 
intention  not  to  perform  them,  the  defendant  may  rebut  such  proof 
by  showing  that  the  promises  were  made  in  good  faith,  and  may 
show  facts  which  reasonably  accounted  for  the  failure  of  the  enter- 
prises or  promises..*' 

181.  Daxoages. — ^Where  the  measure  of  damages  for  fraud  in  the 
sale  of  property  is  the  difference  between  the  price  paid  therefor  and 
its  actual  value  at  the  time  of  the  sale,  evidence  is  admissible  to  show 
the  vedue  of  that  time.**  Where  the  property  sold  is  corporate 
stock  of  an  insurance  company,  the  history  of  bank  certificates  of 
deposit  representing  notes  of  agents  which  are  to  be  repaid  out  of  the 
business  done,  and  which  certificates  have  been  placed  with  the  bank 

11.  Braddy  v.  Elliott,  146  N.  C.  578,  97  Am.  Deo.  586.  See  also  sapra, 
60  S.  E.  5a7,  125  A.  S.  B.  523,  16   par.  34. 

L.R.A.(N.S.)  1121.  16.  Mackinley  V.  McGregor,  3  Whart. 

Note:  18  A.  S.  R.  365.     See  also  (Pa.)  369,  31  Am.  Dee.  522. 

supra,  par.  34.  17.  Nelson  v.  Shelby  Mfg.,  ete.,  Co., 

12.  Smith  V.  Smith,  21  Pa,  St.  367,  96  Ala.  515,  11  So.  695,  38  A.  S.  R. 
60  Am.  Dec.  51.  116. 

13.  Rowley  v.  Bigelow,  12  Pick.  18.  Hindman  v.  Louisville  First 
(Mass.)  307,  23  Am.  Dec.  607  and  Nat.  Bank,  112  Fed.  931,  50  C.  C.  A. 
note.  623,  57   L.R.A.  108;   McDonough   v. 

14.  Jordan  v.  Osgood,  109  Mass.  Williams,  77  Ark.  261,  92  S.  W.  783, 
457,  12  Am.  Rep.  731.  7  Ann.  Cas.  276,  8  L.R.A.(N.S.)  452. 

16.  Jacobs  V.  Shorey,  48  N.  H.  100,       Note :  56  Am.  Dec.  510. 
R.  C.  L.  Vol.  Xn.— 28.        433 
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as  part  of  the  capital  stock,  may  be  shown.*'  Where  the  measure  of 
damages  is  the  difference  between  the  actual  value  of  the  property  at 
the  time  and  place  of  sale  and  what  its  value  would  have  been  if  it 
had  been  as  represented,  subsequent  events  and  circumstances  tending 
to  show  such  difference  may  be  proved.*®  Evidence  as  to  what  the 
property  would  have  been  worth  if  it  had  been  as  represented  is  admis- 
sible if  the  facts  and  circumstances  are  not  so  vague  as  to  make  the 
testimony  purely  speculative.*  The  testimony  must  be  confined  to  a 
comparison  between  the  actual  value  and  the-  value  upon  the  sup- 
position of  a  correspondence  with  the  representation.*  Some  courts 
hold  that  the  witness  should  not  be  permitted  to  state  how  much  less 
the  property  is  worth  than  it  would  have  been  if  as  represented,  but  the 
proper  rule  is  to  have  him  state  the  two  distinct  valuations,  and  let 
the  jury  ascertain  the  difference  for  themselves.'  Under  the  same 
rule,  in  an  action  for  damages  for  fraud  in  the  exchange  of  property, 
the  value  of  the  property  traded  may  be  shown.*  The  contrary  has 
been  held  to  be  true,  however,  where  the  value  was  agreed  to  in  the 
contract,^  or  where  the  measure  of  damages  is  the  difference  between 
the  actual  value  of  the  property  and  what  its  value  would  have  been 
if  as  represented. *  The  value  'of  the  property  at  another  place  or  at 
another  time  is  not  material  unless  it  tends  to  prove  the  value  at 
that  time  and  place,  but  the  price  at  other  places  may  be  shown, 
under  some  circumstances,  for  the  purpose  of  proving  the  value  at 
the  designated  place.'  To  some  extent,  this  class  of  evidence  is  within 
the  discretion  of  the  court.®  An  offer  made  by  the  defendant  in  open 
court  to  sell  back  to  the  plaintiff  the  property  received  from  him  for 
much  less  than  its  value  as  originally  agreed  upon  should  not  be 
permitted  to  stand,  since  it  is  not  a  method  recognized  by  law  for 
proving  value,  and  is  not  competent  as  tending  to  show  that  the 
plaintiff  lost  nothing  by  the  exchange,  and  especially  is  this  true 
where  the  value  of  such  land  is  not  in  issue.®  Where  it  is  claimed 
that  the  vendee  of  property  has  obtained  it  at  less  than  its  true  value 
by  taking  advantage  of  the  intoxication  of  the  vendor,  it  is  competent 

19.  Hindman     v.    Louisville     First       6.  Hecht  v.  Metzler,  14  Utah  408, 
Nat.  Bank,  112  Fed.  931,  50  C.  C.  A.   48  Pac.  37,  60  A.  S.  R.  906. 

623,  57  L.R.A.  108.  6.  Gustafson     v.     Rustemeyer,     70 

20.  See  infra,  par.  199  et  seq.  Conn.  125,  39  Atl.  104,  66  A.  S.  R. 
'  1.  Kendrick  v.  Ryus,  225  Mo.  150,  92,  39  L.R.A.  644. 

123  S.  W.  937,  135  A.  S.  R.  585.  Note:  38  L.R.A.(N.S.)  470. 

2.  Foster  v.  Kennedy,  38  Ala.  359,  7.  Dwist  v.  Burton,  47  N.  Y.  167,  7 
81  Am.  Dec.  56.  Am.  Rep.  428;  Rice  v.  Manley,  66  N. 

3.  Boddy  v.  Henry,  113  la.  462,  85  Y.  82,  23  Am.  Rep.  30. 

N.  W.  771,  53  L.R.A.  769.  8.  Dwist  v.  Burton,  47  N.  Y.  167, 

4.  Rockefeller   v.   Merritt,   76   Fed.  7  Am.  Rep.  428. 

909,  40  U.  S.  App.  666,  22  C.  C.  A.  9.  Hecht  v.  Metzler,  14  Utah  408, 
608,  35  L.R.A.  633.  48  Pac.  37,  60  A.  S.  R.  906. 

Note:  38  L.R.A.(N.S.)   469. 
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to  introduce,  in  his  behalf,  evidence  of  dectoations,  respecting  the 
value  of  the  property,  made  by  him  recently  before  the  contract  was 
made,  while  he  was  sober.*^  That  stock  was  resold  at  a  profit  several 
months  after  it  was  purchased  by  one  who  is  alleged  to  have  acted 
fraudulently  is  not  sufficient  to  show  that  it  was  worth  that  amount 
at  the  time  of  the  alleged  fraudulent  purchase,  for  the  purpose  of 
forming  a  basis  for  damages.^*  Though  in  an  action  for  fraud  in 
the  sale  of  a  chattel  it  is  unnecessary  for  the  plaintiflf  to  aver  or  prove 
the  negotiation  or  payment  of  a  note  given  as  the  consideration  of 
the  contract,  evidence  of  its  subsequent  negotiation  and  payment  is, 
nevertheless,  admissible  as  proof  of  the  value  of  the  consideration,  and 
may  be  considered  by  the  jury  in  estimating  the  damages.^* 

182.  Proof  of  Other  Frauds. — ^The  case  of  fraud  has  been  said  to 
be  an  exception  to  the  general  rule  that  other  offenses  of  the  accused 
are  not  relevant  to  establish  the  main  charge.^'  Where  fraud  is 
charged,  evidence  of  other  similar  frauds  perpetrated  by  the  same  per- 
son at  or  about  the  same  time,  and  when  the  same  motive  to  defraud 
may  reasonably  be  supposed  to  have  existed,^*  certainly  where  the 
acts  are  all  part  of  one  general  scheme  or  plan  to  defraud,**  it  is  not 
necessary  that  the  means  of  axicomplishing  each  fraud  should  be  the 
same;  *^  and  there  are  holdings  that  it  is  not  essential  that  the  other 
transactions  be  contemporaneous,  or  nearly  so.*'  Some  courts  hold 
that  such  evidence  is  admissible  only  where  there  is  evidence  tending 
to  show  a  general  scheme  to  defraud  connecting  the  transaction 

10.  Baird  v.  Howard,  61  Ohio  St.  686;  Gary  v.  Hotailing,  1  Hill  (N.  Y.) 
57,  36  N.  E.  732,  46  A.  S.  R.  550,  22  311,  37  Am.  Dee.  323  and  note ;  Zab- 
L.RJI.  846.  riskie  v.  Smith,  13  N.  Y.  322,  64  Am. 

11.  Boulden  v.  Stilwell,  100  Md.  543,  Dee.  551  and  note;  Hall  v.  Naylor,  18 
60  Atl.  609,  1  L.R.A.(N.S.)  258.  N.  Y.  588,  75  Am.  Dec.  269;  Robert- 

12.  Morehouse  v.  Northrop,  33  Conn,  son  v.  Halton,  156  N.  C.  215,  72  S.  E. 
380,  89  Am.  Dec.  211.  316,  37   L.R.A.(N.S.)    298;    State  v. 

18.  Gary  v.  Hotailing,  1  Hill   (N.  Talley,  77  S.  C.  99,  57  S.  E.  618,  122 

Y.)  311,  37  Am.  Dec.  323;  McCasker  A.  S.  R.  559,  11  L.R.A.(N.S.)    938; 

V.  Enright,  64  Vt  488,  24  Atl.  249,  33  Eastman   v.   Premo,  49   Vt.   355,   24 

A.  S.  R.  938.  Am.  Rep.  142;  McCafiker  v*.  Enright, 

14.  Tookcr  v.  Alston,  159  Fed.  699,  64  Vt.  488,  24  Atl.  249,  33  A.  S.  R. 

86    C.    C.   A.   425,    16   L.R.A.(N.S.)  938;  Wilson  v.  Carpenter,  91  Va.  183, 

818;  Montgomery  S.  R.  Co.  v.  Mat-  21  S.  E.  243,  50  A.  S.  R.  824;  Miller 

thews,  77  Ala.  357,  54  Am.  Rep.  60;  v.  White,  46  W.  Va.  67,  33  S.  E.  332, 

Thompson  v.  Rose,  16  Conn.  71,  41  76  A.  S.  R.  791. 

Am.    Dec.   121   and   note;    Hoxie    ▼.  Note:  4  L.R.A.  833. 

Home  Ins.  Co.,  32  Conn.  21,  85  Am.  15.  Fowle  v.  Child,  164  Mass.  210, 

Dee.  240;  Fowle  v.  Child,  164  Mass.  41  N.  E.  291,  49  A.  S.  R.  451;  Mao- 

210,  41  N.  E.  291,  49  A.  S.  R.  451;  kinley  v.  McGregor,  3  Whart.   (Pa.) 

Hobbs  V.  Boatright,  195  Mo.  693,  93  369,  31  Am.  Dec.  522. 

S.  W-  934, 113  A.  S.  R.  709,  5  L.R.A.  16.  Hall  v.  Naylor,  18  N.  Y.  588, 

(N.S.)   906;  Perkins  v.  Prout,  47  N.  75  Am.  Dec.  269. 

fi.  387,  93  Am.  Dee.  449;  Jacobs  v.  17.  Hoxie    v.    Home    Ins.    Co.,    32 

Shorey,  48  N.  H.  100,  97  Am.  Dec  Conn.  21,  85  Am.  Dec.  240. 
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which  it  is  sought  to  prove,  with  the  transaction  which  is  in  issue  in 
the  case,*®  or,  in  other  words,  where  there  is  evidence  from  which  the 
jury  can  find  that  the  two  are  parts  of  one  scheme  or  plan  to  defraud, 
committed  in  pursuance  of  a  common  purpose,**  and  not  where  the 
fraud  sought  to  be  proved  occurred  in  a  distinct  transaction  having 
no  bearing  on  the  case  at  issue.*®  Such  evidence  when  admitted  at 
all  is  competent  only  on  the  issue  of  motive  or  intention,*  and  not 
on  the  issue  whether  the  defendant  made  the  representations  com- 
plained of.*  Hence  it  is  not  admissible  where  it  is  immaterial  to  the 
cause  of  action  whether  the  false  representations  were  made  with  a 
specific  bad  intent  or  not,'  or  in  an  action  for  damages  for  false  repre- 
sentations in  those  states  where  proof  of  scienter  is  not  required  in 
such  actions.*  If  the  particular  act  involved  is  not  shown  to  be 
tainted  with  fraud,  it  cannot  be  affected  by  other  frauds,  unless  in 
some  way  or  other  it  is  connected  with  or  forms  a  part  of  them.* 

Sufficiency  of  Evidence 

183.  Quantum  of  Proof. — It  has  variously  been  stated  that  in 
order  to  establish  fraud  the  evidence  must  be  clear  and  satisfactory,* 

18.  Yakima  Valley  Bank  v.  McAl-  Co.,  92  U.  S.  93,  28  U.  S.  (L.  ed.) 
lister,  37  W^asb.  566,  79  Pac.  1119, 107  699 ;  Beck  &  Pauli  lithographing  Co. 
A.  S.  R.  823,  1  L.R.A.(N.S.)  1075.  v.  Houppert,  104  Ala.  503, 16  So.  522, 

19.  Jordan  v.  Osgood,  109  Mass.  53  A.  S.  R.  77;  Danley  v.  Rector,  10 
457,  12  Am.  Rep.  731;  McKay  v.  Rus-  Ark.  211,  50  Am.  Dec.  242;  Bank  of 
sell,  3  Wash.  378,  28  Pac.  908,  28  Little  Rock  v.  Frank,  63  Ark.  16,  37 
A.  S.  R.  44.  S.  W.  400,  58  A.  S.  R.  65 ;  McCarthy 

20.  McKay  v.  Russell,  3  Wash.  378,  v.  White,  21  Cal.  495,  82  Am.  Dec. 
28  Pac.  908,  28  A.  S.  R.  44.  754;   Bartholomew  v.   Derby   Rubber 

1.  Jordan  v.  Osgood,  109  Mass.  457,  Co.,  69  Conn.  521,  38  Atl.  45,  61  A.  S. 
12  Am.  Rep.  731;  Johnson  v.  Gulick,  R.  57;  Casey  v.  Allen,  1  A.  K.  Marsh. 

46  Neb.  817,  65  N.  W.  883,  50  A.  S.  (Ky.)  465,  10  Am.  Dec.  750;  Fish- 
R.  629.  hack   v.   Woodford,  1   J.   J.   Marsh, 

Note:  37  Am.  Dec.  328.  (Ky.)   84,  19  Am.  Dec.  55;  Lynn  v. 

2.  Jordan  v.  Osgood,  109  Mass.  457,  Baltimore,  etc.,  R.  Co.,  60  Md.  404,  45 
12  Am.  Rep.  731;  Perkins  v.  Prout,  Am.  Rep.  741;  Smith  y.  Jordan,  13 

47  N.  H.  387,  93  Am.  Dec.  449;  Wil-  Minn.  264,  97  Am.  Deo.  232;  Wil- 
son V.  Carpenter,  91  Va.  183,  21  S.  liamson  v.  Williamson,  3  Smedes  4b  M. 
E.  243,  50  A.  S.  R.  824;  McKay  v.  (Miss.)  715,  41  Am.  Dec.  636;  Tuteur 
Russell,  3  Wash.  378,  28  Pac.  908,  28  v.  Chase,  66  Miss.  476,  &  So.  241,  14 
A.  S.  R.  44.  A.  S.  R.  577,  4  L.R.A.  832  and  note; 

Note:  37  Am.  Dec.  328.  Fivey  v.  Pennsylvania  R.  Co.,  67  N. 

3.  Standard  Mfg.  Co.  v.  Slot,  121  J.  L.  627,  52  Atl.  472,  91  A.  S.  R. 
Wis.  14,  98  N.  W.  923,  105  A.  S.  R.  445;  Harris  v.  Tyson,  24  Pa.  St.  347, 
1016;  J.  H.  Clark  Co.  v.  Rice,  127  64  Am.  Dec.  661;  Cover  v.  Manaway, 
Wis.  451, 106  N.  W.  231,  7  Ann.  Cas.  115  Pa.  St.  338,  8  Atl.  393,  2  A,  S.  R, 
505.  552;  Snayberger  v.  Fahl,  195  Pa.  St 

4.  Johnson  v.  Gulick,  46  Neb.  817,  336,  45  Atl.  1065,  78  A.  S.  R.  818; 
65  N.  W.  883,  50  A.  S.  R.  629.  Giddings  v.   Steele,  28  Tex.  732,  91 

5.  Note:  4  L.R.A.  833.  Am.  Dec.  336;  Herring  v,  Wickham, 

6.  Magee   v.   Manhattan   Life   Ins.   29  Grat.  (Ya.)  628,  26  Am.  Rep.  405; 
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or  clear,  cogent,  and  convincing,'  or  strong  and  decisive.®  Again, 
it  is  said  that  fraud  must  be  established  by  the  most  satisfactory  evi- 
dence,* or  by  evidence  so  clear  and  strong  as  to  produce  satisfactory 
conviction,*^  or  that  the  proof  ought  to  be  satisfactory,**  or  that  the 
evidence  must  reasonably  justify  the  inference  of  fraud.**  It  is  also 
declared  that  the  proof  must  be  sufficient  to  satisfy  the  ordinary 
mind  and  conscience  of  fraud's  existence  as  a  fact,**  or  that  it  must 
be  proved  to  the  satisfaction  of  the  court  or  jury.**  Negatively  stated, 
the  rule  thus  propounded  is  that  fraud  cannot  be  found  on  doubtful, 
vague,  uncertain,  inconclusive  evidence,**  and  that  it  will  not  be 

New  York  Life  Ins.  Co.  v.  Davis,  96  Tuttle  v.  Tuttle,  146  N.  C.  484,  59  S. 

Va.  737,  32  8.  E.  475,  44  L.R.A.  305;  E.  1008,  125  A.  S.  R.  481;  Linn  v. 

Galnsha  v.  Sherman,  105  Wis.  263,  81  Wright,  18   Tex.  317,  70  Am.   Dec. 

N.  W.  495,  47  L.R.A.  417;  Standard  282. 

Mfg.  Co.  V.  Slot,  121  Wis.  14,  98  N.  Note:  33  L.R.A.(N.S.)  841. 

W.  923,  105  A.  S.  R.  1016;  Bowe  v.  15.  Satterfield  v.   Malone,  35   Fed. 

Oage,  127  Wis.  245,  106  N.  W.  1074,  445,  1  L.R.A.  35;  Juzan  v.  Toulmin, 

115  A.  S.  R.  1010;  Lepley  v.  Ander-  9  Ala.  662,  44  Am.  Dec.  448;  Hemp- 

sen,  142  Wis.  668,  125  N.  W.  433,  33  stead  v.  Johnston,  18  Ark.  123,  65  Am. 

LJ£.A.(N.S.)    836  and  note;   Board-  Dec.  458  and  note;   Bank  of  Little 

man  v.  Lorentzen,  155  Wis.  566,  145  Rock  v.  Frank,  63  Ark.  16,  37  S.  W. 

N.    W.    750,    52    L.R.A.(N.S.)    476;  400,  58  A.  S.  R.  65 ;  Greer  v.  CaldweU, 

Kahn   v.   Traders'   Ins.   Co.,  4  Wyo.  14  Ga.  207,  58  Am.  Dec.  553;  Crocker 

419,  34  Pac.  1059,  62  A.  S.  R.  47.  v.  Manley,  164  lU.  282,  45  N.  E.  577, 

Notes:  14  A.  S.  R.  783;  3  L.R.A.  56  A.  S.  R.  196;  Peebles  v.  Stephens, 

303.  3  Bibb.  (Ky.)  324,  6  Am.  Dec.  660; 

7.  Gniber  v.  Baker,  20  Nev.  453,  23  Baudin  v.  Roliff,  1  Mart.  N.  S.  (La.) 
Pac.  858,  9  L.R.A.  302;  Griffin  v.  165,  14  Am.  Dec.  181;  Bartlett  v. 
Roanoke,  R.  etc.,  Co.,  140  N.  C.  514,  53  Blake,  37  Me.  124,  58  Am.  Dec.  775 ; 
S.  E.  307,  6  L.R.A.(N.S.)  463.  Lynn   v.   Baltimore,  etc.,  R.   Co.,   60 

8.  Bryan  v.  Ramirez,  8  Cal.  461,  Md.  404,  45  Am.  Rep.  741;  Tuteur  v. 
6S  Am.  Dec.  340.  Chase,  66  Miss.  476,  6  So.  241,  14  A. 

Note :  10  L.R. A.  606.  S.   R.  577,  4  L.R.A.  832  and  note; 

9.  Adams  v.  Gill^r,  199  N.  Y.  314,  Waddingham  v.  Loker,  44  Mo.  132, 
92  N.  E.  670,  20  Ann.  Cas.  910,  32  100  Am.  Dec.  260;  Gruber  v.  Baker, 
L.R.A.(N.S.)  127.  20  Nev.  453,  23  Pac,  858,  9  L.R.A. 

10.  Greer  v.  Caldwell,  14  Ga.  207,  302;  Fivey  v.  Pennsylvania  R.  Co., 
58  Am.  Dec.  553.  67  N.  J.  L.  627,  52  Atl.  472,  91  A.  S. 

11.  White  V.  Trotter,  14  Smedes  &  R.  445;  Taylor  v.  Wands,  55  N.  J. 
M.  (Miss.)  30,  53  Am.  Dec.  112.  Eq.  491,  37  Atl.  315,  62  A.  S.  R.  818; 

12.  Taylor  v.  Wands,  55  N.  J.  Eq.  Hollingsworth  v.  Napier,  3  Caines 
491,  37  Atl.  315,  62  A.  S.  R.  818.  (N.  Y.)  182,  2  Am.  Dec.  268;  Cover 

13.  Kahn  v.  Traders'  Ins.  Co.,  4  v.  Manaway,  115  Pa.  St.  338,  8  Atl. 
Wyo.  419,  34  Pac.  1059,  62  A.  S.  R.  393,  2  A.  S.  R.  552;  Giddings  v.  Steele, 
47.  28  Tex.  732,  91  Am.  Dec.  336;  Her- 

Notes:  65  Am.  Dec.  158;  33  L.R.A.  ring  v.  Wickham,  29  Grat.  (Va.)  628, 
(N.S.)  842.  26  Am.  Rep.  405;  New  York  Life  Ins. 

14.  Davis  ▼.  Calvert,  5  Gill  &  J.  Co.  v.  Davis,  96  Va.  737,  32  S.  E. 
(Md.)  269,  25  Am.  Dec.  282;  Tuteur  475,  44  L.R.A.  305. 

V.   Baker,  20  Nev.  453,  23  Pac.  858,       Notes:  66  Am.  Dec.  162;  14  A.  S. 
9  JjJEiJL.  302;  Harding  v.  Long,  103   R.  783. 
N.  C.  1,  9  S.  E.  445,  14  A.  S.  R.  775; 
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inferred  when  the  facts  and  circumstances  from  which  it  is  supposed 
to  arise  may  reasonably  consist  with  honesty  of  purpose  and  purity 
of  intention.^*  These  statements  and  declarations,  however,  are 
far  from  satisfactory  as  establishing  any  workable  rule,  and  where 
it  has  been  necessary  to  rule  concisely  on  the  question  the  courts  have 
by  no  means  reached  the  same  conclusion.*'  Fraud  must,  of  course^ 
be  established  by  at  least  a  preponderance  of  the  evidence,*®  and 
there  is  considerable  authority  to  the  effect  that  such  a  preponderance 
is  sufficient,  as  it  would  be  on  any  other  question  of  fact.**  On  the 
other  hand  it  has  been  declared  that  fraud  must  be  established  with 
more  than  that  ordinary  degree  of  certainty  which  suffices  as  to  the 
party  on  whom  the  burden  of  proof  rests  in  an  ordinary  civil  case ;  *^ 
that  a  bare  preponderance  of  evidence  which  at  the  same  time  is 
vague  and  ambiguous  is  not  sufficient.*  It  is  said  that  there  must 
be  enough  evidence  to  overcome  the  presumption  in  favor  of  honesty,* 
and  hence  that  there  must  be  stronger  proof  than  if  no  such  pre- 
sumption existed.'  There  are  even  holdings  to  the  effect  that  fraud 
must  be  proved  beyond  a  reasonable  doubt.*  The  great  weight  of 
authority,  however,  is  to  the  contrary,*  and  generally  it  is  deemed  to 

16.  Adams  v.  Thornton,  78  Ala.  489,   N.  W.  433,  33  L.R.A.(N.S.)  836  and 
56  Am.  Rep.  49.  note. 

Notes:  65  Am.  Dec.  162;  4  L.R.A.       1.  Lalone  v.  United  States,  164  U. 
158;  33  L.R.A.(N.S.)  840.  S.  255,  17  S.  Ct.  74,  41  U.  S.  (L.  ed.) 

17.  Note:   33  L.R.A.(N.S.)    836  et   425. 

seq.  2.  Tattle  v.  Tuttle,  146  N.  C.  484, 

18.  Gruber  v.  Baker,  20  Nev.  453,   59  g.  E.  1008,  125  A.  S.  R.  481. 

23  Pac.  858,  9  L.R.A.  302.  8.  Gruber  v.  Baker,  20  Nev.  453,  23 

19.  Adams    v.    Thornton,    78    Ala.   Pac.  858,  9  L.R A.  302. 

489,  56  Am.  Rep.  49;  Continental  Ins.       4.  Munro  v.  Gairdner,  3  Brev.   (S. 

Co.  V.  Jachnichen,  110  Ind.  59,  10  N.  C.)  31,  5  Am.  Dec.  531. 
E.  636,  59  Am.  Rep.  194;  Baltimore,       Note:  33  L.R.A.(N.S.)  840. 
etc.,  R.  Co.  v.  Scholes,  14  Ind.  App.       6.  Adams  v.  Thornton,  78  Ala.  489, 

524,  43  N.  E.  156,  56  A.  S.  R.  307;  66  Am.  Rep.  49;  Continental  Ins.  Co. 

iEtna  Ins.  Co.  v.  Johnson,  11  Bush  v.  Jachnichen,  110  Ind.  59,  10  N.  E. 

(Ky.)  587,  21  Am.  Rep.  223;  Gehlert  636,  59  Am.  Rep.  194;  Baltimore,  etc., 

v.  Quinn,  35  Mont.  451,  90  Pac.  168,  R.  Co.  v.  Scholes,  14  Ind.  App.  524> 

119  A.  S.  R.  864;  Martin  v.  Hutton,  43  N.  E.  156,  56  A.  S.  R.  307;  ^tna 

90  Neb.  34,  132  N.  W.  727,  36  L.R.A.  Ins.  Co.  v.  Johnson,  11  Bush   (Ky.) 

(N.S.)    602;   National   Cash   Register  587,   21    Am.    Rep.    223;    Gehlert    v. 

Co.  V.  Townsend,  137  N.  C.  652,  50  Quinn,  35  Mont.  451,  90  Pac.  168,  IIQ 

S.  E.  306,  70  L.R.A.  349;  Tuttle  v.  A.  S.  R.  864;   Gruber  v.   Baker,  20 

Tuttle,  146  N.  C.  484,  59  S.  E.  1008,  Nev.  453,  23  Pac.  858,  9  L.R.A.  302; 

125  A.  S.  R.  481;  Jones  v.  Greaves,  Harding  v.  Long,  103  N.  C.  1,  9  S. 

26  Ohio  St.  2,  20  Am.  Rep.  752.  E.  445,  14  A.   S.  R.  775  and  note ; 

Notes:  65  Am.  Dec.  159;  14  A,  S.  Tuttle  v.  Tuttle,  146  N.  C.  484,  59  S. 

R.  783;4L.R.A.  833;33L.R.A.(N.S.)  E.  1008,  125  A.  S.  R.  481;  Jones  v. 

837  et  seq.  Greaves,  26  Ohio  St.  2,  20  Am.  Rep. 

20.  Galusha  v.  Sherman,  105  Wis.  752. 

263,  81  N.  W.  495,  47  L.R.A.  417;       Notes:  65  Am.  Dec.  159;  33  L.RJV. 
Lepley  v.  Andersen,  142  Wis.  668,  125    (N.S.)  840. 
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be  sufficient  to  prove  a  state  of  facts  which  is  not  fairly  or  reasonably 
reconcilable  with  fair  dealing  and  honesty  of  purpose,*  and  which 
would  lead  a  reasonable  man  to  the  conclusion  that  fraud  in  fact 
existed.'  Some  courts  hold  that  the  circumstances  proved  must  be 
such  as,  when  taken  together,  are  not  consistent  with  an  honest  intent,* 
while  others  say  that  it  is  not  necessary  that  the  facts  be  such  that 
they  are  not  explicable  on  any  other  reasonable  hypothesis  than  that 
of  fraud.*  Again,  it  is  sometimes  said  that  fraud  may  be  inferred  from 
strong  presumptive  circumstances.*^  It  would  seem,  however,  that, 
aside  from  the  very  few  cases  holding  that  fraud  must  be  established 
beyond  a  reasonable  doubt,  there  is  really  no  conflict  as  to  the  quantum 
of  proof  required,  and  that  the  various  declarations  which  at  first 
glance  suggest  a  conflict  relate  rather  to  what  constitutes  a  preponder- 
ance in  the  particular  cases.  Thus,  it  has  been  held  that  a  less  amount 
of  evidence  of  the  participation  in  a  fraud  of  a  sole  beneficiary  thereof 
is  sufficient  to  support  a  finding  that  he  was  a  party  thereto,  than  in 
a  case  where  the  party  sought  to  be  charged  was  not  interested  in  the 
subject  matter,  or  where  the  visible  actor  had  himself  some  end  of  his 
own  to  serve.**  Again,  it  has  been  declared  that  fraud  may  be  in- 
ferred from  slight  circumstances.**  Yet  in  each  of  these  cases  the 
real -holding  would  seem  to  be  only  that  under  some  circumstances 
less  additional  evidence  is  required  than  in  others.  In  short,  the 
true  rule  seems  to  be  that  where  fraud  is  charged  the  evidence  will 
be  carefully  weighed  before  the  court  will  undertake  to  say  whether 
or  not  the  charge  has  been  established,  but  that,  by  reason  of  the 
elusiveness  of  the  fact  in  issue,  slight  circumstances  may  be  sufficient 
to  turn  the  scales  either  the  one  way  or  the  other.** 

184.  In  Equity. — Some  of  the  earlier  authorities  seem  to  hold  that 
a  less  amount  of  proof  of  fraud  is  required  in  courts  of  equity  than 
in  courts  of  law.**  Thus,  it  has  been  held  that  courts  of  equity  will 
act  upon  circumstances  as  presumptions  of  frauds  where  courts  of 
law  would  not  deem  them  satisfactory,**  and  will  grant  relief  upon 

6.  Adams  v.  Thornton,  78  Ala.  489,  ston,  18  Ark.  123,  65  Am.  Dec.  458; 
56  Am.  Rep.  49;  Cedar  Rapids  First  McDaniel  v.  Baea,  2  Cal.  326,  66  Am. 
Congregational  Church  v.  Terry,  130  Dec.  339  and  note. 

la.  513,  107  N.  W.  305,  114  A.  S.  R.  11.  Blaisdell  v.  Davis  Paper  Co.,  75 
443.  N.  H.  497,  77  Atl.  485,  139  A.  S.  R. 

7.  WiUiams  v.  Harris,  4  S.  D.  22,  735. 

54  N,  W.  926,  46  A.  S.  R.  753.  12.  James  v.  Crosthwait,  97  Ga.  673, 

8.  Bank  of  Little  Rock  v.  Frank,  63  25  S.  E.  754,  36  L.R.A.  631. 

Ark.  16,  37  S.  W.  400,  58  A.  S.  R.  13.  See  infra,  par.  185.  And  see 
65.  EviDEKCB,  vol.  10,  p.  1012  et  seq. 

9.  Adams  v.  Thornton,  78  Ala.  489,       14.  Note :  65  Am.  Dec.  159. 

56  Am.  Rep.  49;  linn  v.  Wright,  18  15.  Lester  v.  Mahan,  25  Ala.  445, 

Tex.  317,  70  Am.  Dec.  282.  60  Am.  Dec.  530 ;  Hempstead  v.  John- 

10.  Jttzan  V.  Toolmin,  9  Ala.  662,  44  ston,  18  Ark.  123,  65  Am.  Dec.  458 
Am.  Dec.  448;  Hempstead  v.  John-  and  note. 
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the  ground  of  fraud  established  by  presumptive  evidence  which  would 
not  always  be  deemed  sufficient  evidence  to  justify  a  verdict  at  law.** 
It  has  also  been  said  that  the  jurisdiction  of  courts  of  equity  to  relieve 
against  active  and  effective  fraud  is  so  essential  to  the  administration 
of  justice  therein  that  such  courts  often  will  "take  hold  of  a  twig  or 
twine  thread  to  uphold  it,"  *^  and  that  a  court  of  equity  will  lay 
hold  of  almost  any  circumstance  to  defeat  a  fraud.*®  But  under  the 
more  recent  decisions  the  same  degree  of  proof  is  generally  required 
in  both  courts.**  It  has  been  held  that  fraud  alleged  in  the  bill, 
but  denied  in  the  answer,  is  no  ground  of  relief,  where  the  cause  is 
submitted  on  the  pleadings,  without  other  proof,*®  and  that  the  testi- 
mony of  a  single  witness,  unsupported  by  circumstances,  is  not  suffi- 
cient to  overbalance  the  credit  given  to  a  verified  answer  positively 
denying  fraud.* 

Character  of  Evidence  Required 

185.  In  General. — Fraud  may  be  proved  by  circumstantial  evi- 
dence.*   Indeed,  from  its  nature  it  is  difficult  to  prove  it  by  direct 

16.  Hempstead  v.  Johnston,  18  Ark.  100,  91  A.  S.  R.  107;  Oswego  Starch 
123,  65  Am.  Dec.  458.  Fact.  v.  Lendrum,  57  la.  573, 10  N.  W. 

17.  Crompton  v.  Beedle,  83  Vt.  287,  900,  42  Am.  Rep.  53 ;  Cedar  Rapids 
75  Atl.  331,  Ann.  Cas.  1912A  399,  30  First  Congregational  Church  v.  Terry, 
L.R.A.(N.S.)  748.  130  la.  513, 107  N.  W.  305, 114  A.  S. 

18.  Denton  v.  McKenzie,  1  Desaus.  R.  443;  Bradley  v.  Buford,  Sneed 
(S.  C.)  289,  1  Am.  Dec.  664.  (Ky.)  12,  2  Am.  Dec.  703;  Davis  v. 

19.  Note:  65  Am.  Dec.  159.  See  Calvert,  5  Gill  &  J.  (Md.)  269,  25  Am. 
also  supra,  par.  183.  And  see  Equity,  Dec.  282;  Webber  v.  Jackson,  79  Mich. 
vol.  10,  pp.  322,  323.  175,  44  N.  W.  591,  19  A.  S.  R.  165; 

20.  Stubblefield  v.  McRaven,  6  White  v.  Trotter,  14  Smedes  &  M. 
Smedes  &  M.  (Miss.)  130,  43  Am.  (Miss.)  30,  53  Am.  Dec.  112  and 
Dec.  502.  note;  Tuteur  v.  Chase,  66  Miss.  476, 

1.  Note :  65  Am.  Dec.  163.  See  6  So.  241,  14  A.  S.  R.  577,  4  Lit  A. 
Equity,  vol.  10,  p.  541  et  seq.  832  and  note;  Waddingham  v.  Ix)ker, 

2.  Rea  v.  Missouri,  17  Wall.  532,  21  44  Mo.  132,  100  Am.  Dec.  260;  State 
U.  S.  (L.  ed.)  707;  Lester  v.  Mahan,  v.  Mason,  112  Mo.  374,  20  S.  W.  629, 
25  Ala.  445,  60  Am.  Dec.  530;  Adams  34  A.  S.  R.  390;  Klauber  v.  Schloss, 
V.  Thornton,  78  Ala.  489,  56  Am.  Rep.  198  Mo.  502,  95  S.  W.  930,  115  A.  S. 
49;  Hempstead  v.  Johnston,  18  Ark.  R.  486;  Gruber  v.  Baker,  20  Nev.  453, 
123,  65  Am.  Dec.  458  and  note ;  Bank  23  Pac.  858,  9  L.R. A.  302 ;  Belf ord  v. 
of  Little  Rock  v.  Frank,  63  Ark.  16,  Crane,  16  N.  J.  Eq.  265,  84  Am.  Dec. 
37  S.  W.  400,  58  A.  S.  R.  65;  Mc-  155;  Booth  v.  Bunce,  33  N.  Y.  139, 
Daniel  v.  Baca,  2  Cal.  326,  56  Am.  88  Am.  Dec.  372;  Tuttle  v.  Tuttle,  146 
Dec.  339;  Colton  v.  Stanford,  82  Cal.  N.  C.  484,  59  S.  E.  1008,  125  A.  S. 
351,  23  Pac.  16,  16  A.  S.  R.  137;  R.  481;  Simons  v.  Vulcan  Oil,  etc., 
Bartholomew  v.  Derby  Rubber  Co.,  69  Co.,  61  Pa.  St.  202,  100  Am.  Dec. 
Conn.  521,  38  Atl.  45,  61  A.  S.  R.  57;  628;  Williams  v.  Harris,  4  S.  D.  22, 
Fleming  v.  Townsend,  6  Ga.  103,  50  54  N.  W.  926,  46  A.  S.  R.  753 ;  Floyd 
Am.  Dec.  318;  Greer  v.  Caldwell,  14  v.  Goodwin,  8  Yerg.  (Tenn.)  484,  29 
Ga.  207,  58  Am.  Dec.  553;  De  Ruiter  Am.  Dec.  130;  Briscoe  v,  Bronaugb, 
V.  De  Ruiter,  28  Ind.  App.  9,  62  N.  E.  1  Tex.  326,  46  Am.  Dec.  108;  Burch 
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evidence,*  and  it  is  seldom  that  it  can  be  so  proved^  Hence  it  is  more 
of t^i  shown  by  circumstances  than  in  any  other  way.^  It  is  impos- 
sible, however,  to  enmnerate  the  facts  from  which  it  may  be  inferred.* 
Each  case  must  depend  on  its  own  facts,'  and  all  the  facts  and  circum- 
stances connected  with  and  surrounding  the  transaction  are  to  be 
considered  together  in  determining  whether  it  was  fraudulent.®  Facts 
of  trifling  importance  when  considered  separately,  or  slight  circum- 
stances trivial  and  inconclusive  in  themselves,  may  afford  clear  evi- 
dence-of  fraud  when  considered  in  connection  with  each  other.*  It 
has  been  said  that  in  most  cases  fraud  can  be  made  out  only  by  a 
concatenation  of  circumstances,  many  of  which  in  themselves  amount 
to  very  little  but  in  connection  with  others  make  a  strong  case.*® 

186.  Particular  Circumstances. — ^As  stated  in  the  preceding  para- 
gr«^h,  it  is  impossible  to  enumerate  the  many  circumstances  from 
which  fraud  may  be  inferred.  Certain  matters,  however,  have  come 
to  be  recognized  as  suspicious  or  even  as  being  badges  of  fraud.  Thus 
great  caution  to  produce  an  appearance  of  fairness  may  itself  arouse 
suspicion.**  So  the  fact  that  the  deficiency  in  the  quantity  of  land 
sold  is  very  great  in  proportion  to  the  whole,  is  evidence  of  fraud, 
and  though  not  of  itself  sufficient  to  show  it,**  may  make  a  prima 

v.  Smith,  15  Tex.  219,  65  Am.  Dec.  W.  926,  46  A.  S.  R.  753;  Burch  v. 

154   and  note;   New  York  Life  Ins.  Smith,  15  Tex.  219,  65  Am.  Dec.  154. 

Co.  v.  Davis,  96  Va.  737,  32  S.  E.  475,  Notes:  18  A.  S.  R.  365;  4  L.R.A. 

44  L.R.A.  305;  Burt  v.  Timmons,  29  158. 

W.  Va.  441,  2  S.  E.  780,  6  A.  S.  R.  5.  Atlas  Shoe  Co.  v.  Bechard,  102 

664;  MiUer  v.  White,  46  W.  Va.  67,  Me.  197,  66  AtL  390,  10  L.R.A.(N.S.) 

33  S.  E.  332,  76  A.  S.  R.  791 ;  Barndt  245 ;  Webber  v.  Jackson,  79  Mich.  175, 

V.  Frederick,  78  Wis.  1,  47  N.  W.  6,  44  N.  W.  591,  19  A.  S.  R.  165. 

11  L.R.A.  199;  Boardman  v.  Lorent-  6.  Bandin  v.  Roliff,  1  Mart.  N.  S. 

zen,  155  Wis.  566,  145  N.  W.  750,  52  (La.)  165, 14  Am.  Dec.  181. 

L.R.A.{N.S.)  476.  7.  Baudin  v.  Roliff,  1  Mart.  N.  S. 

Notes:   65  Am.  Dec.  157  et  seq.;  (La.)  165, 14  Am.  Dee.  181 ;  Williams 

13  A.  S.  R.  431;  18  A.  S.  R.  365;  3  Y'  ?^^' ^„,^-  ^'  22,  54  N.  W.  926, 

L.R.A.  802;  4  L.R.A.  833.  \^'^' ?a'-^^^'  t  i.       aa   mr 

3.  Cedar   Rapids   First   Congrega-   .Ji'  ^?;^^i°S:ham   v.  Loker,  44  Mo. 
tional  Church  v.  Terry,  130  la.  513,  ^^2,  100  Am    Dec    260 ;  Klauber  v. 

107  N.  W.  305,  114  A.  S.  R.  443  f.fT'^l  ^fi  ^P '  ^^  ^p^v.'  ^^^^ 
ix^^ni.  «  Q«.;*i,  ic;  T«^  oio  ft*^  ArJ  ^15  A.  S.  R.  486  Gray  v.  Richmond 
Borch  V.  Smith,  15  Tex.  219,  65  Am.   g^^y^^  ^^^  ^g^  j^   ^.348,  60  N.  E. 

A^'  T>     •     A  w  iw«Q    663,  82  A.   S.  R,  720;  Davidson  v. 

*U    «  ™P?°^  7;    .7r}^'J:  ^  .  •  ^^^'  Little,  22  Pa.  St.  245,  60  Am,  Dec.  81. 
18  U.  S.  (L.  ed.)  423;  De  Ruiter  v.       g.  Q^ay  v.   Richmond  Bicycle   Co., 
De  Ruiter,  28  Ind.  App.  9,  62  N.  E.  i67  N.  Y.  348,  60  N.  E.  663,  82  A.  S. 
100,  91  A.   S.  R.  107;  Hammatt  v.  r.  720. 
Emerson,  27  Me,  308,  46  Am.   Dec.      .Notes:  65  Am.  Dec.  158. 
598;  Tuttle  v.  Tuttle,  146  N.  C.  484,       10.  McMichael  v.  McDermott,  17  Pa. 
69  S.  E.  1008,  125  A.  S.  R.  481 ;  Gris-   St.  353,  55  Am.  Dec.  560. 
urold  V.  Gebbie,  126  Pa.  St.  353,  17       11.  Egger  v.  Egger,  225  Mo.  116, 
Atl.  673,  12  A.  S.  R.  878  and  note;    123  S.  W.  928,  135  A.  S.  R.  566. 
Williams  v.  Harris,  4  S.  D.  22,  54  N.       12.  Kreiter   v.  Bomberger,   82   Pa. 
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facie  case  when  coupled  with  misrepresentation.**  Again,  the  char- 
acter and  subject  of  the  bargain,  as  being  such  as  no  sane  person 
would  make,  and  no  honest  man  would  accept,  may  furnish  strong 
evidence  of  fraud,**  and  inadequacy  of  consideration  may  constitute 
evidence  of  fraud  when  accompanied  with  other  circumstances ;  **  but 
the  mere  fact  that  a  contract  is  unwise  or  even  foolish  does  not  neces- 
sarily show  that  it  is  fraudulent,**  nor  is  evidence  of  a  different  con- 
sideration from  the  one  expressed  in  a  written  instrument,  or  proof 
of  a  paper  consideration  of  a  note  for  "dollars"  alone  sufficient  to' prove 
fraud,*'  The  fact  simply  that  an  option  to  purchase  land  is  taken  for 
the  purpose  of  speculation  does  not  constitute  fraud  or  unfair  deal- 
ing.*® Nor  can  fraud  be  inferred  from  the  fact  that  two  conveyances 
were  executed  when  one  would  have  answered,*'  nor  from  the  fact  that 
one  judgment  is  taken  for  three  separate  claims,  where  the  object 
is  to  place  each  of  the  three  creditors  on  an  equal  footing,*®  nor 
from  a  total  failure  of  title  on  a  sale  of  land,  unaccompanied  by 
circumstances  warranting  the  belief  that  the  vendor  acted  dishonestly.* 
It  is  only  in  extreme  cases  that  a  contract  can  be  said,  as  a  matter  of 
law,  to  be  so  incapable  of  performance  as  to  evidence  a  purpose  to 
defraud.*  Relationship  is  often  an  important  fact  to  be  considered 
with  other  facts  and  circumstances  from  which  an  inference  of  fraud 
is  sought  to  be  drawn,*  especially  where  a  conveyance  is  sought  to  be 
set  aside  as  being  in  fraud  of  creditors,*  but,  alone,  it  is  no  evidence 
of  fraud,  and  sometimes  it  even  goes  to  negative  an  inference  of 
fraud.^  The  existence  of  confidential  relations  between  the  parties 
to  a  transaction  is  often  held  to  raise  a  presumption  of  fraud.* 

187.  Inadequacy  of  Consideration. — Generally,  inadequacy  of  con- 
sideration is  not  sufficient  to  show  fraud,'  and  the  same  is  true  of 

St.  59,  22  Am.  Rep.  750;  Griswold  v.  20.  Harris  v.  Alcock,  10  Gill  &  J. 

Gebbie,  126  Pa.  St.  353,  17  Atl.  673,  (Md.)  226,  32  Am.  Dec.  158. 

12  A.  S.  R.  878.  1.  Snyder   v.    Laframboise,    Breese 

13.  Griswold  v.  Gebbie,  126  Pa.  St.  (111.)  343,  12  Am.  Dec.  187. 

353,  17  Atl.  673,  12  A.  S.  R.  878.  2.  Equitable  Loan   &   Security   Co. 

14.  King  V.  Cohorn,  6  Yerg.  (Tenn.)  v.  Waring,  117  Ga.  599,  44  S.  E.  320, 
75,  27  Am.  Dec.  455.  97  A.  S.  R.  177,  62  L.R.A.  93. 

15.  See  infra,  par.  187.  3.  Hempstead  v.  Johnston,  18  Ark. 

16.  Equitable  Loan  &  Security  Co.  123,  65  Am.  Dec.  458;  Younger  v. 
V.  Waring,  117  Ga.  599,  44  S.  E.  Hoge,  211  Mo.  444,  111  S.  W.  20,  18 
320,    97    A.    S.    R.    177,    62   L.R.A.  L.R.A.(N.S.)  94. 

93.  4.  See   Fraudulent   Conveyances, 

17.  Fishback  v.  Woodford,  1  J.  J.   post,  par.  22. 

Marsh.  (Ky.)  84,  19  Am.  Dec.  55.  5.  Younger  v.  Hoge,  211  Mo.  444, 

18.  Cummins   v.   Beavers,   103   Va.   Ill  S.  W.  20,  18  L.R.A.(N.S.)  94. 
230,  48  S.  E.  891,  106  A.  S.  R.  881,       6.  See  supra,  par.  5, 173, 174. 

1  Ann.  Cas.  986.  7.  Juzan  v.  Toulmin,  9  Ala.  662,  44 

19.  Nance  v.  Nance,  84  Ala.  375,  4  Am.  Dec.  448;  Lester  v.  Mahan,  25 
So.  699,  5  A.  S.  R.  378.  Ala.  446,  60  Am.  Dec.  630;  Williams 
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excessiveness.®  But  gross  inadequacy  naturally  suggests  fraud,*  and 
is  some  evidence  thereof/^  so  that  it  may  be  sufficient  to  show  it  when 
taken  in  connection  with  other  circumstances/^  such  as  weakness 
of  mind,**  intoxication,**  ignorance,**  pecuniary  distress,**  or  the 
fact  that  one  of  the  parties  has  an  advantage  over  the  otfaer,*^  or  that 
a  confidential  relation  exists  between  them.*^  It  is  even  held  that 
inadequacy  alone  may  be  sufficient  proof  of  fraud  in  equity  if  it  is 
so  gross  as  to  shock  the  conscience.*^    And  where  creditors  complain 

V.  Powell,  66  Ala.  20,  41  Am.  Rep  11.  Juzan  v.  Toulmin,  9  Ala.  662, 
742;  Cook  v.  Bagnell  Timber  Co.,  78  44  Am.  Dec.  448;  Douthitt  v.  Apple- 
Ark.  47,  M  S.  W.  695,  8  Ann.  Cas.  gate,  33  Kan.  395,  6  Pac.  575,  52  Am. 
251 ;  Hemingway  y.  Coleman,  49  Conn.  Rep.  533 ;  Beard  v.  Campbell,  2  A.  K. 
390,  44  Am.  Bep.  243;  Moore  v.  Pier-  Marsh.  (Ky.)  125,  12  Am.  Dec.  362 
son,  6  la.  279,  71  Am.  Dec.  409;  and  note;  Stewart  v.  Severance,  43 
Douthitt  V.  Applegate,  33  Kan.  395,  Mo.  322,  97  Am.  Dec.  392;  Hough  v. 
6  Pac.  575,  52  Am.  Rep.  533;  Beard  Hunt,  2  Ohio  495,  15  Am.  Dec.  569; 
V.  Campbell,  2  A.  K.  Marsh.  (Ky.)  Harris  v.  Tyson,  24  Pa.  St.  347,  64 
125,  12  Am.  Dee.  362  and  note;  Crane   Am.  Dee.  661. 

V.  Conklin,  1  N.  J.  Eq.  346,  22  Am.  Notes:  15  Am.  Dec.  573;  1  Ann. 
Dec.  519;  Osgood  v.  Franklin,  2  Johns.  Cas.  812;  24  Eng.  Rul.  Cas.  771. 
Ch.  (N.  Y.)  1,  7  Am.  Dec.  513  and  12.  Lester  v.  Mahan,  25  Ala.  445,  60 
note;  Seymour  v.  Delancy,  3  Cow.  Am.  Dec.  530;  Tracey  v.  Sacket,  1 
(N.  Y.)  445,  15  Am.  Dec.  270  and  Ohio  St.  54,  59  Am.  Dec.  610. 
note;  Davidson  v.  Little,  22  Pa.  St.  Notes:  3  L.R.A.  803;  1  Ann.  Cas. 
245,  60  Am.  Dec.  81 ;  Harris  v.  Tyson,   812. 

24    Pa.    St.   347,  64  Am.   Dec.   661;       18.  Holland  v.  Barnes,  53  Ala.  83, 
Stephens  v.  Ozboume,  107  Tenn.  572,   25  Am.  Rep.  595;  Crane  v.  Conklin, 
64  S.  W.  902,  89  A.  S:  R.  957;  Briscoe   1  N.  J.  Eq.  346,  22  Am.  Dec.  519; 
V.  Bronaugh,  1  Tex.  326,  46  Am.  Dec.    Tracey  v.  Sacket,  1  Ohio  St.  54,  59 
108;  Burch  v.  Smith,  15  Tex.  219,  65   Am.  Dec.  610;  Baird  v.  Howard,  51 
Am.  Dec.  154;  Quebe  v.  Gulf,  etc.,  R.   Ohio  St.  57,  36  N.  E.  732,  46  A.  S.  R. 
Co.,  98  Tex.  6,  81  S.  W.  20,  4  Ann.   550,  22  L.R.A.  846. 
Cas.  545,  66  L.R.A.  734;  Opie  v.  Pa-       14.  Stephens  v.  Ozboume,  107  Tenn. 
cific  Inv.  Co.,  26  Wash.  505,  67  Pac.   672,  64  S.  W.  902,  89  A.  8.  R.  957. 
231,  56  L.R.A.  778;  Wood  v,  Boynton,       15.  Lester  v.  Mahan,  25  Ala.  445,  60 
6-1  Wis.  265,  25  N.  W.  42,  54  Am.  Am.  Dec.  530. 
Rep.  610.  16.  Stephens  v.  Ozboume,  107  Tenn. 

Notes :  15  Am.  Dec.  572 ;  1  Ann.  Cas.   572,  64  S.  W.  902,  89  A.  S.  R.  957. 
812 ;  24  Eng.  Rul.  Cas.  771.  17.  Sbipman  v.  Furniss,  69  Ala.  555, 

8.  Fleming   v.    Slocum,   18    Johns.   44  Am.  Rep.  528. 

(N.  Y.)   403,  9  Am.  Dec.  224.     See  Note :  1  Ann.  Cas.  812. 

CoxTRAOTS,  vol.  6,  p.  678  et  seq.  18.  Osgood   v.   Franklin,   2   Johns. 

9.  Coles  V.  Kennedy,  81  la.  360,  46  Ch.  (N.  Y.)  1,  7  Am.  Dec.  513;  Sey- 
N.  W.  1088,  25  A.  S.  R.  503;  Briscoe  mour  v.  Delancy,  3  Cow.  (N.  Y.)  445, 
V.  Bronaugh,  1  Tex.  326,  46  Am.  Dec.  15  Am.  Dec.  270  and  note;  Davidson 
108.  V.  Little,  22  Pa.  St.  245,  60  Am.  Dec. 

Notes:  65  Am.  Dec.  163;  24  Eng.  81;  Stephens  v.  Ozbourne,  107  Tenn. 

Rul.  Cas.  77L     .  572,  64  S.  W.  902,  89  A.  S.  R.  957; 

10.  Cook  V.  Bagnell  Timber  Co.,  78  Burch  v.  Smith,  15  Tex.  219,  66  Am. 
Ark.  47,  94  S,.W.  695,  8  Ann.  Cas.  Dee.  154  and  note. 

251;  Davidson  v.  Little,  22  Pa.  St.  Notes:  15  Am.  Dec.  303,  304,  572, 
245,  60  Am.  Dec.  81.  673;  1  Ann.  Cas.  812. 
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inadequacy  takes  on  a  more  distinctive  significance  than  can  be  accord- 
ed to  it  as  between  the  parties.** 

Questiona  of  Law  and  Fact 

188.  In  General. — Whether  or  not  there  has  been  fraud  in  any 
given  case  is  generally  a  question  of  fact.**  It  is  often  said  to  be 
peculiarly  a  question  for  the  jury  in  cases  in  which  a  jury  trial  may 
be  had,*  and  that  it  should  be  submitted  to  them  if  there  is  substantial 
evidence  to  support  a  finding  of  its  existence.'  Again,  it  is  said  that 
fraud  is  a  mixed  question  of  law  and  fact,  to  be  determined  by  the 
jury,  with  the  aid  of  such  instructions  as  the  court  may  give  in 
regard  to  the  principles  of  law  applicable  to  the  fsicis  that  may  be 
proved  to  the  satisfaction  of  the  jury.*    On  the  other  hand,  it  is  said 

19.  See  Fraudulent  Conveyances,  445;  Page  v.  Parker,  43  N.  H.  363,  80 
post,  par.  11.  Am.  Dec.  172;  Koberts  v.  James,  83 

20.  Warner  v.  Norton,  20  How.  448,  N.  J.  L.  492,  85  Atl.  244,  Ann.  Cas. 
15  U.S.  (L.  ed.)  950;  Smith  v.Vodges,  1914B  859;  Hollingsworth  v.  Napier, 
92  U.  S.  183,  23  U.  S.  (L.  ed.)  481;  3  Caines  (N,  Y.)  182,  2  Am.  Dec. 
Nelson  v.  Shelby  Mfg.,  etc.,  Co.,  96  268 ;  Mackinley  v.  McGregor,  3  Whart. 
Ala.  515,  11  So.  695,  38  A.  S.  R.  116;  (Pa.)  369,  31  Am.  Dec.  522;  Milea  v. 
Salter  v.  Salter,  80  Ga.  178,  4  S.  E.  Stevens,  3  Pa.  St.  21,  46  Am.  Dec. 
391,  12  A.  S.  R.  249 ;  Jennings  v.  621 ;  Snayberger  v.  Pahl,  195  Pa.  St. 
Gage,  13  HI.  610,  56  Am.  Dec.  476;  336,  45  Atl.  1065,  78  A.  S.  R.  818; 
Union  Stock  Yards  &  Transit  Co.  v.  Hamilton  v.  Greenwood,  1  Bay  (8.  C.) 
Mallory,  etc.,  Co.,  157  111.  554,  41  N.  173,  1  Am.  Dec.  607;  Floyd  v.  Good- 
E.  888,  48  A.  S.  R.  341;  Burwash  v.  win,  8  Yerg.  (Tenn.)  484,  29'  Am. 
Ballon,  230  HI.  34,  82  N.  E.  355,  15  Dec.  130 ;  Winta  v.  Morrison,  17  Tex. 
L.R.A.(N.S.)  409;  Hutchinson  v.  372,  67  Am.  Dec.  658;  Ellis  v. 
Michigan  City  First  Nat.  Bank,  133  Mathews,  19  Tex.  390,  70  Am.  Dec 
Ind.  271,  30  N.  E.  952,  36  A.  S.  R.  353;  Drinkard  v.  Ingram,  21  Tex.  650, 
537 ;  National  State  Bank  of  Terre  73  Am.  Dec.  250 ;  Bjorklund  v.  Seattle 
Haute  V.  Vigo  County  Nat.  Bank,  141  Electric  Co.,  35  Wash.  439,  77  Pac. 
Ind.  352,  40  N.  E.  799,  50  A.  S.  R.  727,  1  Ann.  Cas.  443  and  note. 

330;  Baltimore,  etc.,  R.  Co.  v.  Scholes,  Note:  4  L.R.A.  833. 

14  Ind.  App.  524,  43  N.  E.  156,  56  See  also  Fraudulent  Convstangss^ 

A.  S.  R.  307;  Baudin  v.  Roliff,  1  Mart,  post,  par.  157. 

N.  S.   (La.)   165,  14  Am.  Dec.  181;  1.  James  v.  Crosthwait,  97- Ga.  673, 

Bliss  V.  New  York,  etc.,  R.  Co.,  160  25  S.  E.  754,  32  L.R.A.  631;  Gray  v. 

Mass.  447,  36  N.  E.  65,  39  A.  S.  R.  Richmond  Bicycle  Co.,  167  N.  Y.  348, 

504;  Hess  v.  Culver,  77  Mich.  598,  43  60  N.  E.  663,  82  A.  S.  R.  720. 

N.  W.  994,  18  A.  S.  R,  421,  6  L.R.A.  2.  Tooker  v.  Alston,  159  Fed.  599, 

498;    Knickerbocker    v.    Wilcox,    83  86  C.  C.  A.  425, 16  L.R.A.(N.S.)  818; 

Mich.  200,  47  N.  W.  123,  21  A.  S.  R.  Bradley  v.  Poole,  98  Mass.  169,  93  Am. 

595;  McMillan  v.  Reaume,  137  Mich.  Dec.  144;  Gray  v.  Richmond  Bicycle 

1,  100  N.  W.  166,  109  A.  S.  R.  666;  Co.,  167  N.  Y.  348,  60  N.  E.  663,  82 

Anderson  v.  Burnett,  5  How.  (Miss.)  A.  S.  R.  720. 

165,   35   Am.   Dec.   425;   Barnard   v.  3.  Dodd  v.  McCraw,  8  Ark.  83,  45 

Duncan,  38  Mo.  170,  90  Am.  Dec.  416  Am.  Dec.  301 ;  Crump  v.  United  States 

and  note;  State  v.  Mason,  112  Mo.  374,  Min.  Co.,  7  Grat.  (V^^.)  352,  56  Am 

20  S.  W.  629,  34  A.  S.  R.  390;  Lord  Dec,  116. 

V.  Colley,  6  N.  H.  99,  25  Am.  Dec. 
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that  what  constitutes  fraud  is  a  question  of  law,  to  be  determined 
by  the  court  when  the  fraud  is  evident,  or  when  it  is  presumed  and 
there  is  no  evidence  to  overcome  the  presumption,  and  to  be  sub- 
mitted to  the  jury  as  a  question  of  fact,  with  instructions  as  to  what 
in  law  constitutes  fraud  in  cases,  where  its  existence  depends  upon 
circmnstances  arising  from  motive  and  intent,  or  where  there  is  a 
rebuttal  presumption  of  fraud,  and  evidence  which  tends  to  rebut  it.^ 
Fraud  is  a  question  of  law  for  the  court  where  the  facts  are  undisputed 
and  but  one  reasonable  conclusion  can  be  reached  from  the  evi- 
dence,* or  where  there  is  an  entire  failure  to  sustain  the  issue.*  Thus, 
it  is  proper  to  direct  a  verdict  where  the  proof  on  an  issue  of  actual 
fraud  fails  to  show  a  fraudulent  intent,  or  any  acts  done  to  carry  a 
proved  fraudulent  intent  into  effect.'  A  verdict  is  properly  directed 
for  the  defendant  also  where  the  undisputed  evidence  shows  fraud 
and  it  is  relied  on  as  a  defense.®  So,  too,  a  nonsuit  is  properly  granted 
in  an  action  of  deceit  where  there  is  no  proof  of  any  fraudulent 
representations  or  fraudulent  concealment,*  or  where  no  intent  to 
deceive  or  no  actual  fraud  is  shown,*®  or  where  the  plaintiff  fails  to 
prove  scienter..**  Moreover,  if  the  jury  finds  a  transaction  fraudulent 
when  the  evidence  is  insufficient  to  show  fraud,  the  finding  will  be 
set  aside  on  appeal.**  Even  where  the  statute  makes  the  question 
of  fraudulent  intent  a  question  of  fact  in  all  cases,  yet  wherever  the 
law  declares  that  certain  indicia  are  conclusive  evidence  of  fraud,  a 
verdict  against  such  conclusive  evidence  should  be  set  aside.  On  the 
other  hand,  where  the  evidence  of  fraudulent  intent  is  declared  by 
law  to  be  only  presumptive,  the  jury  have  the  power,  on  considering 
the  whole  case,  to  find  against  such  presumption ;  and  the  court  would 
have  no  right,  upon  that  ground  alone,  to  interfere  with  the  verdict.*' 
189.  Representations,  Concealment,  Falsity. — The  issue  generally 
presents  a  question  of  fact  where  the  inquiry  is  as  to  whether  repre- 

4.  Jeeeup  v.  Johnston,  48  N.  C.  335,  A.  8.  R.  552;  Snayberger  v.  Fahl,  195 
67  Am.  Dec.  243  and  note.  Pa.  St.  336,  45  Atl.  1065,  78  A.  S.  R. 

5.  Weaver  v.  Lapsley,  42  Ala.  601,  818. 

94  Am.  Dec.  671 ;  Pettibone  v.  Stevens,  7.  People  v.  Cook,  8  N.  Y.  67,  59 

15  Conn.  19,  38  Am.  Dec.  57  and  note;  Am.  Dec.  451. 

Wilcox  V.  Perkins  County,  70  Neb.  139,  8.  Noble  v.  Fox,  35  Okla.  70,  128 

97N.W.236,113A.  S.R.779;Sturte-  Pac.  102,  43  L.R.A.(N.S.)   933. 

▼ant  V.  BaUard,  9  Johns,  (N.  T.)  337,  9.  Fleming  v.  Slocum,  18  Johns.  (N. 

6  Am.  Dec.  281;  Jennings  v.  Carter,  Y.)  403,  9  Am.  Dec.  224. 

2  Wend.   (N.  Y.)  446,  20  Am.  Dee.  10.  Young  v.  Covell,  8  Johns.   (N. 

635.  Y.)  23,  5  Am.  Dec.  316. 

Note:  1  Ann.  Cas.  446.  11.  Fooks  v.  Waples,  1  Har.  (Del.) 

6.  Shaw  V.  Jacobs,  89  la.  713,  55  131,  25  Am.  Dec.  64. 

N.  W.  333,  56  N.  W.  684,  48  A.  S.  R.       12.  Dodd  v.  McCraw,  8  Ark.  83,  46 
,  411,  21  L.R.A.  440;  Fivey  v.  PennsyU   Am.  Dec.  301. 
*  vania  R.  Co^  67  N.  J.  L.  627,  52  Atl.       13.  Billings  v.  Billings,  2  Cal.  107, 

472,  91  A.  S.  R.  445;  Cover  v.  Mana-  56  Am.  Dec.  319  and  note. 

way,  115  Pa.  St.  338,  8  Atl.  393,  2 
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sentations  were  in  fact  made  by  the  defendant/*  whether  they  were 
f alse,^*  whether  he  concealed  facts/*  whether  under  the  circumstances 
it  was  his  duty  to  disclose  more  than  he  did  disclose  or  not  to  have 
said  what  he  did  say/'  and  whether  a  concealment  was  fraudulent.*^ 
So  where  the  representation  is  ambiguous  it  is  for  the  jury  to  deter- 
mine the  meaning  of  the  parties/*  and  it  is  also  for  the  jury  to 
determine  what  the  person  making  an  ambiguous  representation 
intended  the  person  to  whom  it  was  made  to  understand  by  it,  where 
its  truth  or  falsity  depends  on  such  intention/®  and  whether  a  person 
represented  that  a  statement  was  true  of  his  own  knowledge.* 

190.  Representations  as  Being  Statements  of  Fact  or  Expressions 
of  Opinion. — It  is  often  impossible  to  determine,  as  matter  of  law, 
whether  a  statement  is  a  representation  of  a  fact,  which  the  defend- 
ant intended  should  be  understood  as  true  of  his  own  knowledge,  or 
an  expression  of  opinion,  and  when  such  is  the  case  the  question  is 
one  for  the  jury.*  This  rule  has  been  applied  to  the  question  of 
representations  as  to  financial  ability  to  pay  a  debt  or  that  notes  are 
as  good  as  gold,*  or  representations  as  to  the  boundaries  of  land  or  as 
to  the  qualities  of  machinery,*  or  as  to  the  value  of  property  *  or 

14.  Nelson  v.  Shelby  Mfg.,  etc.,  Co.,  C.  A.  612,  52  L.R.A.  745 ;  Downey  v. 
96  Ala.  515,  11  So.  695,  38  A.  S.  R.  Finucane,  205  N.  Y.  251,  98  N.  E.  391, 
116:   Cressler  v.  Rees,  27  Neb.   515,   40  L.R.A. (N.S.)  307. 

43  N.  W.  363,  20  A.  S.  R.  691 ;  Rob-  1.  Kountze  v.  Kennedy,  147  N.  Y. 

erts  V.  James,  83  N.  J.  L.  492,  85  Atl.  124,  41  N.  E.  414,  49  A.  S.  R,  651, 

244,  Ann.  Cas.  1914B  859;  Benton  v.  29  L,R.A.  360. 

Pratt,  2  Wend.  (N.  Y.)  385,  20  Am.  2.  Thompson  v.   Phoenix  Ins.   Co., 

Dec.  623;  Culver  v.  Avery,  7  Wend.  75  Me.  55,  46  Am.  Rep.  357;  Andrews 

(N.  Y.)  380,  22  Am.  Dec.  586;  Wintz  v.  Jackson,  168  Mass.  266,  47  N.  E. 

V.  Morrison,  17  Tex.  372,  67  Am.  Dee.  412,  60  A.  S.  R.  390,  37  L.R.A.  402; 

658.  Robertson  v.  Halton,  156  N.  C.  215, 

Note:  1  Ann.  Cas.  446.  72  S.  E.  316,  37  L.R.A.(N.S.)   298; 

15.  Mooney  v.  Davis,  75  Mich.  188,  Olston  v.  Oregon  Water  Power,  etc., 
42  N.  W.  802, 13  A.  S.  R.  425 ;  Roberts  Co.,  52  Ore.  343,  96  Pac.  1095,  97 
v.  James,  83  N.  J.  L.  492,  85  Atl.  244,  Pac.  538,  20  L.R.A.(N.S.)  915. 

Ann.  Cas.  1914B  859;  Wintz  v.  Morri-  Notes:  90  Am.  Dec.  431;  35  L.R.A. 

son,  17  Tex.  372,  67  Am.  Dec.  658.  441;  37  L.R.A.  615. 

Note:  1  Ann.  Cas.  446,  447.  3.  Andrews  v.  Jackson,  168  Mass. 

16.  Wintz  V.  Morrison,  17  Tex.  372,  266,  47  N.  E.  412,  60  A.  S.  R.  390, 
67  Am.  Dec.  668.  37  L.R.A.  402. 

17.  James  v.  Crosthwait,  97  Ga.  673,  4.  Foster  v.  Kennedy,  38  Ala.  369, 
25  S.  E.  754,  36  L.R.A.  631.  81  Am.  Dec.  56. 

18.  Reading  v.  Price,  3  J.  J.  Marsh,  5.  Stauffer  v.  Hnlwick,  176  Ind.  410, 
(Ky.)  61,  19  Am.  Dec.  162;  Hadley  96  N.  E.  154,  Ann.  Cas.  1914A  951; 
V.  Clinton  County  Importing  Co.,  13  Simar  v.  Canaday,  53  N.  Y.  298,  13 
Ohio  St.  502,  82  Am,  Dec.  454.  Am.   Rep.  523;   J.  H.   Clark   Co.  v. 

19.  Barrie  v.  MiUer,  104  Ga.  312,  Rice,  127  Wis.  451,  106  N.  W.  231, 
30  S.  E.  840,  69  A.  S.  R.  171.  7  Ann.  Cas,  505. 

20.  Simon  v.  Goodyear  Metallic  Rub-  Notes:  11  Am.  Rep.  218;  2  UtA. 
ber   Shoe  Co.,  105  Fed.  573,  44  C.  744;  37  L.R.A.  615. 
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the  price  for  which  the  vendor  has  sold  other  similar  property,*  or  as 
to  the  value  of  a  note,  and  the  indorser  and  the  amount  of  property 
owned  by  the  maker.'  Such  questions,  however,  are  not  always  ques- 
tions of  fact,  but  are  sometimes  questions  of  law.®  Thus,  it  has 
been  held  error  to  submit  to  the  jury  the  question  whether  a  repre- 
sentation by  the  vendor  of  lands  that  they  contained  large  deposits  of 
oil  was  understood  as  a  matter  of  opinion  or  a  representation  of  a  fact 
as  within  the  vendor's  knowledge,  where  the  land  had  never  been 
tested  and  the  matter  therefore  necessarily  rested  in  opinion.* 

191.  Materiality. — There  are  holdings  to  the  eflFect  that  the  ques- 
tion whether  a  particular  fact  is  material  is  for  the  jury ;  **  but  usually 
the  question  of  materiality  is  held  to  be  one  of  law  for  the  court,**^ 
at  least  where  there  is  no  dispute  as  to  the  evidential  facts.^'  In  this 
connection  it  has  been  said  that  it  is  for  the  court  to  determine,  upon 
consideration  of  the  contract,  what  is  the  character  of  the  concealment 
or  misrepresentation  of  facts  which  will  invalidate  it,  and  for  the 
jury  to  ascertain  only  whether,  within  the  definition  thus  given,  there 
has  been  a  material  concealment  or  misrepresentation  of  them.  It 
is  not  for  the  jury  to  determine  what  was  the  responsibility  incurred 
by  the  plaintiff,  if  his  representations  were  fraudulent  and  false,  nor 
what  was  their  bearing  upon  the  contract.  The  construction  of  an 
oral  as  w^ell  as  of  a  written  contract  is  for  the  court,  which  is  to 
determine,  when  there  is  no  question  as  to  its  terms,  what  is  its  legal 
effect  upon  the  duties  and  liabilities  of  the  parties.  Its  interpreta- 
tion and  construction  involve  the  determination  of  the  rights  and 
liabilities  which  it  creates.** 

192.  Knowledge  and  Intent. — Questions  of  fact  are  usually  pre- 
sented by  issues  concerning  whether  the  defendant  had  knowledge 
of  the  truth  or  falsity  of  his  representations,**  or  of  the  existence  of 
the  facts  which  he  concealed,**  whether  he  honestly  believed  his  state- 

6.  Note:  35  L.R.A.(N.S.)   177.  13.  Penn    Mut.    life    Ins.    Co.    ▼• 

7.  Homer  v.  Perkins,  124  Mass.  431,  Crane,  134  Mass.  56,  45  Am.  Rep.  282. 
26  Am.  Rep.  677.  See  Contracts,  vol.  6,  p.  862. 

8.  Thompson  v.  Phoenix  Ins.  Co.,  14.  Williams  v.  McFadden,  23  Fla. 
75  Me.  56,  46  Am.  Rep.  357.  143,   1    So.    618,   11   A.    S.   R.   345; 

9.  Holbrook  v.  Connor,  60  Me.  578,  Hickey  v.  MorreU,  102  N.  Y.  454,  7 
■^■''lA^'xT?^^'  ni^'A  T^  >iQ-i  9-  N.  E.  321,  55  Am.  Rep.  824;  Erie 
T  l\^^^T^  i^St^-  ^^'  ^^^'  ^^  City  Iron  Works  v.  Barber,  106  Pa. 
UK  A.(JN.S.}  Iff.  g^    -^25,  51  Am.  Rep.  508;  Vance  v. 

11.  Greenleaf  v.  Gerald,  94  Me.  91,  ttt^  1  \  xj^,.  «  t^t^^  /«'  ^  v  to- 
46  All.  799,  80  A.  S.  R.  377, 60  KKa!  ff^^  ^  ^ott  &  McC.  (S.  C.)  197, 
542;  Penn  Mut.  life  Ins.  Co.  v.  Crane,  ?  i"^"  ^f '  fl^'^r^^^^^Z'  Gadsden, 
134  Mass.  56,  45  Am.  Rep.  282;  Dawe  J.^trob.  L.  (S.  C.)  220,  47  Am.  Dec. 
V.  Morris,  149  Mass.  188,  21  N.  E.  313,  550 ;  Wmtz  v.  Morrison,  17  Tex.  372, 
14  A.  S.  R.  404,  4  L.R.A.  158.  67  Am.  Dec.  058. 

12.  Dawe  v.  Morris,  149  Mass.  188,  16.  Cesar  v.  Karutz,  60  N.  Y.  229, 
21  N.  E.  313,  14  A.  S.  R.  404,  4  19  Am.  Rep.  164;  Wintz  v.  Morrison, 
luR.A*  158.  17  Tex.  372,  67  Am.  Dec.  658;  Bjork- 
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raents  or  representations  to  be  true,^*  and  whether  he  had  adequate 
reason  to  believe  that  they  were  true.*'  So,  too,  it  is  generally  a  ques- 
tion of  fact  whether  representations  were  made  or  acts  were  done  with 
a  fraudulent  intent,*®  that  is  with  intent  to  deceive  the  complaining 
party.**  But  if  the  evidence  of  fraudulent  intent  is  contained  in  a 
^^•^itten  instrument,  it  is  the  duty  of  the  court  to  declare  its  legal 
cIFect.*®  Whether  a  promise  was  made  with  intention  not  to  perform 
it,  has  been  held  to  be  a  question  for  the  jury,*  and  so  also  whether 
or  not  goods  were  purchased  with  a  preconceived  intention  not  to 
pay  for  them,*  or  with  no  reasonable  expectation  of  being  able  to 
pay  for  them,*  and  whether  one  obtaining  possession  of  property  by 
means  of  a  promise  of  immediate  payment  of  the  purchase  price 

land  V.  Seattle  Electric  Co.,  35  Wash.  19.  Cowley  v,  Smyth,  46  N.  J.  L. 

439,  77  Pac.  727,  1  Ann.   Cas.  443.  380,    50    Am.    Rep.    432;    Culver    v. 

16.  Campbell  v.  Hillman,  15  B.  Men.  Avery,  7  Wend.  (N.  f.)  380,  22  Am. 
(Ky.)  508,  61  Am.  Dec.  195;  Tryon  Dec.  586;  Hickey  v.  Morrell,  102  N. 
V.  Whitmarsh,  1  Mete.  (Mass.)  1,  35  Y.  454,  7  N.  E.  321,  55  Am.  Rep, 
Am.  Dec.  339;  Cowley  v.  Smvth,  46  824;  Gray  v.  Richmond  Bicycle  Co., 
N.  J.  L.  380,  50  Am.  Rep.  432*';  Gris-  167  N.  Y.  348,  60  N.  E.  663,  82  A. 
wold  V.  Gebbie,  126  Pa.  St.  353,  17  S.  R.  720;  Barndt  v.  Frederick,  78 
Atl.  673,  12  A.  S.  R.  878;  Howard  Wis.  1,  47  N.  W.  6,  11  L.R.A.  199. 
V.  Gould,  28  Vt.  523,  67  Am.  Dec.  728.  20.  Bergman    v.    Jones,   10    N.    D. 

17.  Erie  City  Iron  Works  v.  Barber,  520,  88  N.  W.  284,  88  A.  S.  R.  739. 
106  Pa.   St.  125,  51  Am.  Rep.  508.  1.  Nelson  v.  Shelby  Mfg.  &  Imp.  Co., 

18.  Nelson  v.  Shelby  Mfg.  &  Imp.  96  Ala.  515,  11  So.  695,  38  A.  S.  R. 
Co.,  96  Ala.  515,  11  So.  695,  38  A.  116 ;  Chicago,  etc.,  R.  Co.  v.  Tittering- 
S.  R.  116;  Billings  v.  BiUings,  2  Cal.  ton,  84  Tex.  218,  19  S.  W.  472,  31 
107,  56  Am.  Dec.  319  and  note ;  Hutch-  A.  S.  R.  39. 

inson  v.  Michigan  City  First  Nat  2.  Gavin  v.  Armistead,  67  Ark.  574, 
Bank,  133  Ind.  271,  30  N.  E.  952,  22  S.  W.  431,  38  A.  S.  R.  262; 
36  A.  S.  R.  537 ;  Tryon  v.  Whitmarsh,  Bidault  v.  Wales,  19  Mo.  36,  59  Am. 
1  Mete.  (Mass.)  1,  35  Am.  Dec.  339;  Dec.  327;  Bidault  v.  Wales,  20  Mo. 
Eilers  v.  Conradt,  39  Minn.  242,  39  546,  64  Am.  Dee.  205;  Hall  v.  Naylor, 
N.  W.  320,  12  A.  S.  R.  641;  Kuyken-  18  N.  Y.  588,  75  Am.  Dec.  269;  Nichols 
dall  V.  McDonald,  15  Mo.  416,  57  Am.  v.  Michael,  23  N.  Y.  264,  80  Am.  Dec 
Dec.  212;  Wilcox  v.  Perkins  County,  259;  Des  Farges  v,  Pugh,  93  N.  C.  31, 
70  Neb.  139,  97  N.  W.  236,  113  A.  53  Am.  Rep.  446;  Talcott  v.  Hender- 
S.  R.  779 ;  Bergman  v.  Jones,  10  N.  son,  31  Ohio  St.  162,  27  Am.  Rep.  501 ; 
D.  520,  88  N.  W.  284,  88  A.  S.  R.  Gainesville  Nat.  Bank  v.  Bamberger, 
739 ;  York  County  Bank  v.  Carter,  38  77  Tex.  48,  13  S.  W.  959,  19  A.  S. 
Pa.  St.  446,  80  Am.  Dec.  494;  Briscoe  R.  738;  Miller  v.  White,  46  W.  Va* 
V.  Bronaugh,  1  Tex.  326,  46  Am.  Dec.  67,  33  S,  E.  332,  76  A.  S.  R.  791; 
108;  Burch  v.  Smith,  15  Tex.  219,  65  German  Nat.  Bank  of  Ripen  v.  Prince- 
Am.  Dec.  154;  Linn  v.  A.  right,  18  Tex.  ton  State  Bank,  128  Wis.  60,  107  N. 
317,  70  Am.  Dec.  282  and  note;  Chi-  W.  454,  8  Ann.  Gas.  502,  6  LJI.A- 
cage,  etc.,  R,  Co.  v.  Titterington,  84  <N.S.)  556. 

Tex.  218,  19  S.  W.  472,  31  A.  S.  R.  Notes :  33  Am.  Dec.  709 ;  14  L.R.A, 

39.  265;   44  L.R.A.(N.S.)    3  et  seq. 

Notes:  36  L.R.A.  363;  13  A.  S.  R.  8.  Perlman  v.  Sartorins,  162  Pa.  St. 

431.  320,  29  AU.  852,  42  A.  S.  B.  834. 
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intended  rather  to  credit  its  value  on  a  debt  owed  to  him  by  the 
seller.* 

193.  Reliance  and  Right  to  Rely. — Whether  the  complaining  party 
'^as  deceived  by  and  relied  and  acted  on  the  fraudulent  representa- 
tions is  generally  a  question  of  fact.*    And  though  there  is  authority 
to  the  effect  that  whether  the  person  to  whom  false  representations 
Vrere  made  had  a  right  to  rely  on  them  is  a  question  of  law,*  this 
^Iso  is  generally  held  to  be  a  question  of  fact.'     Accordingly,  the 
following  have  been  held  to  be  questions  of  fact:  Whether  the  com- 
plaining party  had  knowledge  of  the  facts  relied  on  to  establish 
^xaud,^  whether  he  knew  the  truth  or  had  equal  means  of  ascertain- 
ing it,*  whether  he  exerdsed  due  care,**  and  whether  he  should  have 
\H>nsulted  the  sources  of  information  to  which  the  other  party  referred 
him ;  **  whether  he  knew  of  a  restraint  on  the  authority  of  an  agent, 
and  the  effect  of  such  knowledge  in  preventing  him  from  being 
deluded,  deceived,  and  defrauded ;  **  how  long  the  seller  of  property 
reasonably  relied  on  the  representation  that  the  buyer  was  solvent 
and  worthy  of  credit,  in  giving  credit,**  and  whether  the  vendor  had 
a  right  to  rely  on  previous  false  statements  as  to  the*  buyer's  financial 
standing  in  making  future  sales ;  **  whether  representations  amounted 
to  a  fraud  or  constituted  a  warranty ;  ^*  whether  there  was  a  conspir- 
acy to  defraud ;  *•  whether  a  confidential  relation  previously  existing 
between  the  parties  had  been  terminated  before  the  transaction  in 

4.  Blake  v.  Blackley,  109  N.  C.  257,  N.  W.  1066,  37  L.R.A.  503. 

13  S.  E.  786,  26  A.  8.  R.  566.  7.  Nelson  v.  Shelby  Mfff.  &  Imp. 
6.  Nelson  v.  Shelby  Mfg.  &  Imp.  Co.,  Co.,  96  Ala.  515,  11  So.  695,  38  A. 

96  Ala.  515,  11  So.  695,  38  A.  S.  R.  S.  R.  116. 

116 ;  Morrow  v.  Bonebrake,  84  Kan.  Note :  37  L.R.A.  615. 

724,   115  Pac.  585,   34  L.R.A.(N.S.)  8.  J.  H.  Clark  Co.  v.  Rice,  127  Wis. 

1147 ;  Ballard  v.  Lyoas,  114  Minn.  264,  451,  106  N.  W.  231,  7  Ann.  Cas.  505. 

131  N.  W.  320,  38  L.R.A.(N.S)  301;  9.  Long  v.  Athol,  196  Maaa.  497, 

Cressler  v.  R^es,  27  Neb.  515,  43  N.  82  N.  E.  665,  17  L.R.A.(N.S.)  96. 

W.  363,  20  A.  S.  R.  691;  Hickey  v.  10.  Kehl  v.  Abram,  210  111.  218,  71 

MorreU,  102  N.  Y.  454,  7  N.  E.  321,  N.  E.  347,  102  A.  8.  R.  158. 

55  Am.  Rep.  824;  Rothmiller  v.  Stein,  11.  Whiting  v.  Price,  172  Mass.  240, 

143  N.  Y.  581,  38  N.  E.  718,  26  LJt.A.  51  N.  E.  1084,  70  A.  S.  R.  262. 

148;  Tindle  v.  Birkett,  171  N.  Y.  520,  12.  Crump   v.   United   States   Min. 

64  N.  E.  210,  89  A.  S.  R.  822;  Mt.  Co.,  7  Grat.  (Va.)  352,  56  Am.  Dec. 

Hope   Nurseries   Co.   v.   Jackson,    36  116. 

Okla.  273,  128  Pac.  250,  45  L.R.A.  18.  Zabriskie  v.  Smith,  13  N.  Y.  322, 

(N.S.)   243;  Crompton  v.  Beedle,  83  64  Am.  Dec.  551  and  note. 

Vt.  287,  75  Atl.  331,  Ann.  Cas.  1912A  14.  Note:    10   L.R.A.{N.S.)    247. 

399,  30  L.R.A.(N.S.)  748;  Barndt  v»  15.  Anderson   v.    Burnett,  5   How. 

Frederick,  78  WiA.  1,  47  N.  W.   6,  (Miss.)   165,  35  Am.  Dec.  425. 

11  L.R.A.  199.  16.  Farwell  Co.  v.  Wolf,  96  Wis. 

Note:  85  A.  S.  R.  381.  10,  70  N.  W.  289,  71  N.  W.  109,  65 

6.  Fargo  Gufi  &  Coke  Co.  v.  Fargo  A.  S.  R.  22,  37  Lit.A.  138. 

Gas  &  Electric  Co.,  4  N.  D.  219,  59 
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question ;  *'  and  the  damages  actually  sustaiiied.*^    The  credibility 
of  testimony  tending  to  show  fraud  is,  of  course,  for  the  jury.** 

Instructioms,  Findings,  cmd  Judgment 

194.  Instructions. — The  general  rules  governing  the  form  and 
sufficiency  of  instructions,  and  the  necessity  for  and  propriety  of  giv- 
ing'them,  are  of  course  equally  applicable  in  actions  based  on  fraud.** 
Some  instances  of  the  application  of  these  rules,  however,  may  be 
stated  in  the  present  connectibn.  Thus,  a  failure  to  instruct  specifi- 
cally that  the  burden  was.  on  the  party  alleging  the  execution  of  a 
contract  to  show  that  it  was  procured  by  false  representations,  has 
been  held  not  to  be  ground  for  a  new  trial,  when  the  court  charged 
generally  that  the  burden  of  proof  is  on  the  party  asserting  the  fact 
and  to  the  existence  of  whose  case  or  defense  the  proof  of  such  fact 
is  essential.*  So,  where  an  instruction  is  so  framed  as  to  require 
the  jury  to  find  that  all  the  representations  were  made  and  were  all 
false,  the  fact  that  one  of  them  was  an  expression  of  opinion  is  not 
reversible  error  of  which  the  defendant  could  complain,  where  all 
the  other  representations  were  statements  of  fact.'  Nor  are  instruc- 
tions stating  the  effect  of  false  and  fraudulent  repr^entations,  "with 
respect  to  a  material  inducement  to  the  transaction,"  erroneous  in  not 
defining  the  term  "material  inducement;"*  and  it  has  also  been 
held  that  it  is  not  necessary  to  define  the  meaning  of  the  term  "dili- 
gent inquiry"  in  an  instruction  to  the  effect  that  the  defendant  is 
not  liable  if  the  plaintiff  might  have  ascertained  the  truth  had  he 
made  such  inquiry.^  But  in  an  action  for  fraud  and  deceit  alleged 
to  have  been  practiced  by  the  defendant  upon  the  plaintiff  in  the  pur- 
chase of  shares  of  corporate  stock  from  the  plaintiff,  where  a  sale 
outright  from  the  plaintiff  to  the  defendant  was  alleged  and  proved, 
it  was  held  error  to  give  an  instruction  based  on  the  theory  that  the 
defendant  acted  as  agent  for  the  plaintiff  in  the  sale  of  the  stock 
and  that  he  fraudulently  concealed  the  price  received  for  the  stock 
and  failed  to  account  to  the  plaintiff  for  the  full  price  received.^ 

195.  Findings  and  Judgment. — ^If ,  by  statute,  the  question  of  fraud 
is  made  one  of  fact,  and  fraud  is  essential  to  the  cause  of  action,  it 

17.  McDonough  v.  Williams,  77  Ark.  1  Ann.  Cas.  806. 

261,  92  S.  W.  783,  7  Ann.  Cas.  276,       2.  Kendrick  v.  Eyus,  226  Mo.  150, 
8  L.R.A.(N.S.)  462.  123  S.  W.  937, 135  A.  S.  R.  685. 

18.  Wintz  V.  Morrison,  17  Tex.  372,       8.  Kehl  v.  Abram,  210  HI.  218,  71 
67  Am.  Dec.  658.  N.  E.  347,  102  A.  S.  R.  158. 

19.  Weaver  v.  Lapsley,  42  Ala.  601,       4.  Cottrill  v.  Krum,  100  Mo.  397^ 
94  Am.  Dec.  671.    See  Juby.  13  S.  W.  753,  18  A.  S.  R.  549. 

20.  See  Instruchons.  5.  McDonongh  v.  Williams,  77  Ark. 
1.  Central    of    Georgia   R.    Co.    v.   261,  92  S.  W.  783,  7  Ann.  Cas.  276, 

Goodwin,  120  Ga.  83,  47  S.  E.  641,   8  L.RJL.(N.S.)  452. 
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must  be  found  bb  a  fact,  and  not  left  to  be  inferred  as  matter  of  law.^ 
So,  to  sustain  a  judgment  based  on  fraud,  it  is  not  sufficient  in  a 
special  fiqding  to  state  badges  of  fraud  or  evidence  of  fraud  without 
finding  and  stating  the  fraud  as  an  inferential  or  ultimate  fact.'  A 
finding  that  there  were  no  false  representations  or  fraud  in  fact  is 
a  finding  against  the  conteation  that  a  promise  found  to  have  been 
made  and  performed  was  made  with  intention  not  to  perform  it» 

/  j^  t  I  XV.  Mbasubs  of  Damagbs 

/'^  I  196.  In  General. — ^As  a  general  rule  one  injured  by  the  commis- 
sion of  a  fraud  is  entitled  to  recover  such  damages  as  will  compensate 
him  for  the  loss  or  injury  actually  sustained,*  and  as  will  place  him 
in  the  same  position  that  he  woidd  have  occupied  had  he  not  been 
defrauded.^^  Moreover,  except  where  the  circumstances  warrant  the 
allowance  of  punitive  damages,^*  his  right  of  recovery  must  be  re- 
stricted to  such  compensation,**  and  he  cannot  recover  for  that  which 
might  have  resulted  from  the  wrong  inflicted  upon  him.**  The 
amount  of  loss  resulting  from  the  fraud  for  which  compensation 
may  be  given  may  be  the  same  as  the  loss  in  the  whole  transaction 
or  it  may  be  less  or  greater.  In  some  cases  it  may  be  serious  in 
amount  when  the  whole  transaction  proves  profitable,  and  in  others 
it  may  be  slight  when  the  loss  in  the  operation  is  great.  Thus,  if 
a  vendor  represents  that  the  assessments  on  lots  sold  are  all  paid, 
and  the  representation  is  false,  the  purchaser  can  recover  if  the  assess- 

6.  Hutchinson  v.  Michigan  City  Okla.  561,  102  Pac.  128,  138  A.  S. 
First  Nat.  Bank,  133  Ind.  271.  30  N.  R.  840;  Lawson  v.  Vernon,  38  Wash. 
E.  952,  36  A.  S.  R.  537;  National  422,  80  Pac.  559,  107  A.  S.  R.  880. 
State  Bank  of  Terre  Haute  v.  Vigo  10.  BurriU  v.  Stevens,  73  Me.  395, 
Comity  Nat.  Bank,  141  Ind.  352,  40  40  Am.  Rep.  366;  Cemy  v.  Paxton, 
N.  E.  799,  50  A.  S.  R.  330.  etc.,  Co.,  78  Neb.  134,  110  N.  W.  882, 

7.  Fanners  Loan  A  Trust  Co.  v.  10  L.R.A.(N.S.)  640.  See  generally, 
Canada,  etc,  R.  Co.,  127  Ind.  250,  Damaqes,  vol.  8,  p.  427  et  seq. 

26  N,  E.  784,  11  LJR.A.  740.  11.  Crater  v.  Binninger,  33  N.  J 

8.  Lawrence  v.  Gayetty,  78  Cal.  126,  L.  513,  97  Am.  Dec.  737.  See  gener- 
20  Pac  382,  12  A.  S.  R.  29.  ally,  Damagbs,  vol.  8,  p.  579  et  seq. 

9.  Alexander  v.  Dennis,  9  Port.  12.  Rockefeller  v.  Merritt,  76  Fed. 
(Ala.)  174,  33  Am.  Dec.  309;  Foster  909,  40  U.  S.  App.  666,  22  C.  C.  A. 
V.  Kennedy,  38  Ala.  359,  81  Am.  Dec.  608,  35  LJI.A.  633 ;  Simon  v.  Good- 
56;  Stoke  V.  Converse,  153  la.  274,  year  Metallic  Rubber  Shoe  Co.,  105 
133  N.  W.  709,  Ann.  Cas.  1913E  270,  Fed.  573,  44  C.  C.  A.  612,  52  LR.A. 
38  LJEt.A.(N.S.)  465;  Campbell  v.  745;  Hindman  v.  Louisville  First  Nat. 
Hillman,  15  B.  Mon.  (Ky.)  508,  61  Bank,  112  Fed.  931,  50  C.  C.  A.  623, 
Am.  Dec.  195;  Nash  V.Minnesota  Title  57  Lil.A.  108;  Campbell  v.  Hillman, 
Insurance,  etc.,  Co.,  163  Mass.  574,  15  B.  Mon.  (Ky.)  508,  61  Am.  Dee. 
40  N.  E.  1039,  47  A.  8.  R.  489,  28  195;  Crater  v.  Binninger,  33  N.  J. 
L.RA.  753;  Crater  v.  Binninger,  33  L.  513,  97  Am.  Dec  737. 

N.  J.  L.  513,  97  Am.  Dec  737 ;  Bar-       13.  Campbell  v.  Hillman,  16  B.  Mon« 
tholomew  v.  Bentley,  15  Ohio  659,  45    (Ky.)    508,  61  Am.  Dec  195.     : 
Am,   Dec.  596;. Howe  v.  Ma3*tinj,  23 

451 


§§  197^  198  FEAUD  AND  DECEIT  12  R.  C.  L. 

ments  are  but  five  hundred  dollars^  and  he  makes  a  profit  of  five 
thousand  dollars  on  the  transaction,  but  can  recover  only  five  hun- 
dred dollars  even  if  he  loses  five  thousand.**  Whether  the  representa- 
tions are  made  with  or  without  knowledge  of  their  falsity,  cannot 
affect  the  amount  of  the  recovery,** 

197.  Proximity  and  Certainty. — ^Under  the  general  rule  as  to  dam- 
ages,** the  injured  party  is  entitled  to  recover  such  damages  as  result 
directly  and  proximately  from  the  fraud,*'  which  include  those  which 
were  actually  or  presumptively  within  the  contemplation  of  the  par- 
ties when  the  fraud  was  committed.*®  Conversely,  the  recovery  is 
restricted  to  such  damages  as  were  the  natural  and  proximate  conse- 
quences of  the  fraud,*'  and  such  as  can  be  clearly  defined  and  ascer- 
tained.*^ Remote  damages,  or  those  which  are  too  uncertain  for 
ascertainment,  or  are  purely  conjectural  or  contingent,,  cannot  be 
recovered.* 

198.  Value  of  Bargain  as  Damages  for  Fraud  in  Sale. — There 
is  much  authority  to  the  effect  that  the  measure  of  damages  for  fraud 
inducing  the  sale  or  exchange  of  real  or  personal  property  is  the 
difference  between  the  actual  value  of  the  property  and  what  its 
value  would  have  been  if  it  had  been  as  represented.*  Actual  value 
in  such  case  is  to  be  determined  as  of  the  time  and  place  of  delivery, 
unless  the  price  at  a  different  time  and  place  may  be  deemed  to  have 
been  within  the  contemplation  of  the  parties.  A  reasonable  range 
of  time  is  sometimes  allowed  in  which  to  average  the  price,  so  that 
sudden,  unnatural  and  spasmodic  values,  not  indicating  the  real 

14.  Crater  v.  Binninger,  33  N.  J.  19.  Rockefeller  v.  Merritt,  76  Fed. 
L.  513,  97  Am.  Dec.  737.  909,  40  U.  S.  App.  666,  22  C.  C.  A. 

15.  Lawson  ▼.  Vemon,  3d  Wash.  422,  608,  35  L.R.A.  633 ;  Bank  o£  Havelock 
80  Pac.  659,  107  A.  S.  R.  880.  v.  Western  Union  Tel.  Co.,  141  Fed. 

16.  See  Damages,  vol.  8,  p.  438  et  522,  72  C.  C.  A.  580,  5  Ann.  Cas. 
seq.  515,  4  L.R.A.(N.S.)   181;  Qustafson 

17.  West  y.  Anderson,  9  Conn.  107,  v.  Rustemeyer,  70  Conn.  125,  39  Atl. 
21  Am.  Deo.  727;  Reynolds  v.  Frank-  104,  66  A.  S.  R.  92,  39  L.R,A.  644. 
lin,  44  Minn.  30,  46  N.  W.  139,  20       Note:  18  A.  S.  R.  561,  562. 

A.  S.  R.  540 ;  Crater  v.  Binninger,  33  20.  Note :  18  A.  S.  R.  561,  562. 

N.  J.  L.  513,  97  Am.  Dee.  737  and  1.  Rockefeller  v.  Merritt,  76    Fed. 

note;   Jeffrey  v.  Bigelow,  13  Wend.  909,  40  U.  S.  App.  666,  22  C.  C.  A. 

(N.  Y.)  518,  28  Am.  Dec.  476;  Beare  608,  35  L.R.A.  633;  Ansley  v.  Bank 

V.  Wright,  14  N.  D.  26,  103  N.  W.  of  Piedmont,  113  Ala.  467,  21  So.  59, 

632,  8  Ann.  Cas.  1057,  69  L.R.A.  409 ;  59  A.  S.  R.  122 ;  Boulden  v.  Stilwell, 

Robertson  v.  Halton,  156  N.  C.  215,  100  Md.  643,  60  Ad.  609,  1  LJRJL. 

72  S.  E.  316,  37  L.R.A.(N.S.)   298;  (N.S.)  258;  Fitzsimmons  ▼.  Chapman, 

Lawson  v.  Vemon,  38  Wash.  422,  80  37  Mich.  139,  26  Am.  Rep.  508. 

Pac.  569, 107  A.  S.  R.  880.  2.  Foster  v.  Kennedy,  38  Ala,  369, 

Note:  45  L.R.A.  90.  81  Am.  Dec.  56;  Murray  v.  Jeniiii\gs, 

18.  Crater  v.  Binninger,  33  N.  J.  42  Conn.  9, 19  Am.  Rep.  527;  Gostaf- 
L.  513,  97  Am.  Dec.  737;  Robertson  son  v.  Rustemeyer,  70  Conn.  125,  39 
V.  Halton,  156  N.  C.  215,  72  S.  E.  Atl.  104,  66  A.  S.  R.  92,  39  L.R.A. 
316,  37  L.R.A.(N.S.)  298.  644;  Williams  v.  MeFadden,  23   FUu 
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state  of  the  market,  may  not  prevail.'  Subsequent  events  and  cir< 
cumstances,  calculated  to  aid  in  forming  a  correct  estimate  of  this 
difference^  and  to  show  the  actual  extent  of  the  injury  sustained, 
may  be  considered  for  that  purpose,^  though  they  show  the  market 
value  of  the  property  to  have  been  nothing.*  The  price  paid  for  the 
property  should  be  taken  as  strong  but  not  conclusive  evidence  of 
what  its  value  would  have  been  if  as  represented.*  It  has  been  held 
that  if  the  property  is  sold  the  damages  will  be  the  difference  between 
the  selling  price  and  what  it  would  have  been  worth  if  it  had  been 
as  represented  and  if  common  prudence  and  discretion  are  exercised 
in  the  sale.' 

199.  Difference  between  Actual  Value  and  Contract  Price  as 
Damages. — There  is  considerable  authority  for  the  proposition  that 
the  measure  of  damages  for  fraud  in  inducing  the  purchase  of 
property  is  the  difference  between  the  actual  value  of  the  prop* 
erty  at  the  date  of  the  sale  and  the  contract  price,®  with  interest 

143,  1   So.   618,  11   A.   S.   R.   345;  593;  Beare  v.  Wright,  14  N.  D.  26, 
Boddy  ▼.  Henry,  113  la.  462,  85  N.  103  N.   W.   632,  8  Ann.   Caa.   1057, 
W.  771,  53  L.R.A.  769;  Stoke  v.  Con-  69  L.R.A.  409;  Howe  v.  Martin,  23 
verse,  153  la.  274,  133  N.   W.  709,  Okla.  561,  102  Pac.  128,  138  A.   S. 
Ann.   Cas,  1913E   270   and  note,  38  R.  840;  Hecht  v.  Metzler,  14  Utah  408, 
L.R.A.(N.S.)  465  and  note;  Campbell  48  Pac.  37,  60  A.  S.  R.  906;  Gunther 
V.  Hillman,  15  B.  Mon.   (Ky.)   508,  v.  Ulbrioh,  82  Wis.  222,  52  N.  W.  88, 
61  Am,  Dec.  195 ;  Stiles  v.  White,  11  33  A.  S.  R.  32. 
Mete.  (Mass.)  356,  45  Am.  Dec.  214      Notes:  18  A.  8,  R.  562;  20  A.  S.  R. 
and  note;  Tnttle  v.  Brown,  4  Gh-ay  543;  85  A.  S.  R.  390;  123  A.  S.  R. 
(Mass.)  457,  64  Am.  Dec.  80;  Hedden  776  et  seq.;   8  L.R.A.(N.S.)    806   et 
V.  Griffin,  136  Mass.  229,  49  Am.  Rep.  seq.;  16   L.R.A.(N.S.)    818,  819;   38 
25;  Nash  v.  Minnesota  Title  Inaurance,  I4.R.A.(N.S.)  465  et  seq. 
etc,  Co.,  163  Mass.  574,  40  N.  E.  1039,      3.  Durst  v.  Burton,  47  N.  Y,  167, 
47  A.  S.  R.  489,  28  L.R.A,  753 ;  Whit-  7  Am.  Rep.  428. 
ing  V.  Price,  172  Mass.  240,  51  N.  E.      4.  Campbell  v.  Hillman,  15  B.  Mon. 
1084,  70  A.  S.  R.  262;  Smith  v.  Werk-   (Ky.)  508,  61  Am.  Dec.  195. 
heiser,  152  Mich.  177,  115  N.  W.  964,      5.  Whiting  v.  Price,  172  Mass.  240, 
125  A.  S.  R.  406,  15  L.R.A.(N.S.)  51  N.  E.  1084,  70  A.  S.  R.  262. 
1092;   Chapman  v.  Bible,  171  Mich.      6.  Page  v.  Parker,  43  N.  H.  363, 
663,  137  N.  W.  533.  43  L.R.A.(N.S.)  80  Am.  Dec.  172. 
373  and  note;  Kendrick  v.  Ryus,  225      Nate:   Ann.  Cas.  1913E   274,  275. 
Mo.  150,  123  S.  W.  937,  135  A.  S.  R.       7.  Woodward   v.    Thacher,    21    Vt. 
585 ;  Ryan  v.  Miller,  236  Mo.  496, 139  580,  52  Am.  Dec.  73. 
S.   W.    128,   Ann.    Cas.   1912D   540;       8.  Hindman  v.  touisville  First  Nat. 
Page  V.  Parker,  43  N.  H.  363,  80  Am.  Bank,  98  Fed.  562,  39  C.  C.  A.  1,  48 
Dec.  172;  Crater  v.  Binninger,  33  N.  L.R.A.    210;    Hindman   v.   Louisville 
J.  L.  513,  97  Am.  Dec.  737 ;  Jeffrey  v.  First  Nat.  Bank,  112  Fed.  931,  50  C. 
Bigelow,  13  Wend.   (N.  Y.)   518,  28  C.  A.  623,  57  L.R.A.  108;  Tooker  v. 
)  Am.  Dec.  476 ;   Durst  v.  Burton,  47  Alston,  159  Fed.  599,  86  C.  C.  A.  425, 
N.  Y.  167,  7  Am.  Rep.  428;  Robertson  16  L.R.A.(N.S.)   818  and  note;  Mc- 
V.  Halton,  156  N.  C.  215,  72  S.  E    Donough  v.  Williams,  77  Ark.  261, 
316,  37  L.R.A.(N.S.)  298;  Fargo  Gas,  92  S.  W.  783,  7  Ann-  Cas.  276,  8 
etc.,  Co.  V.  Fargo  Gas,  etc.,   Co.,  4  L.R.A.(N.S.)  452;  Crater  v.  Binninger, 
N.  D.  219,  59  N.  W.  1066,  37  L.R.A.  33  N.  J.  L.  513,  97  Am.  Dec.  737; 
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thereon^^  together  with  such  other  damages  as  are  immediate  conse- 
quences of  the  defendant's  wrong,  or  as  are  a  material  incident  there- 
to,*® including  such  outlays  as  are  legitimately  attributable  to  the 
defendant's  conduct.**  Under  this  rule,  if  the  actual  value  is  more 
than  the  price  paid  there  can  be  no  recovery,  even  though  the  article 
if  as  represented  would  be  worth  more  than  the  actual  value.*^  If  the 
property  was  worthless  when  the  plaintiff  bought  it,  the  measure  of 
damages  is  the  price  paid  for  it,  with  interest,  but  if  it  had  any  intrin- 
sic value,  that  value  should  be  deducted  from  the  price  paid.  In 
the  case  of  a  sale  of  corporate  stock  it  has  been  held  that  its  value 
at  the  time  of  ,the  sale  is  to  be  determined  in  the  light  of  subse- 
quent events  in  the  history  of  the  company,  and  not  by  the  market 
price,  since  the  latter  may  not  be  any  real  indication  of  its  intrinsic 
value.**  It  has  also  been  held  that  if  one  is  induced  by  fraud  to 
sell  property  below  its  true  value,  his  measure  of  damages  is  the  dif- 
ference between  the  price  paid  and  the  true  value  of  the  property.** 

200.  Damages  for  Misrepresentations  of  Cost;  Exchange  of  Prop- 
erty; Incumbrances. — Where  the  misrepresentation  is  as  to  the  cost 
of  property,  the  value  is  the  same  as  it  would  have  been  had  the 
representations  been  true.**  The  measure  of  damages  in  such  case 
is  held,  on  the  one  hand,  to  be  the  amount  in  which  the  price  paid 

Van  Epps  v.  Harrison,  5  Hill  (N.  Y.)  Notes:  43  L.R.A.(N.S.)  373  et  seq.; 

63,  40  Am.  Dec.  314;  Black  v.  Simp-  Ann.  Cas.  1913E  276. 

son,  94  S.  C.  312,  77  S.  E.  1023,  46  9.  Simon  v.  Goodyear  Metallic  Rub- 

L.R.A.(N.S.)    137;    Wintz   v.   Morri-  ber   Shoe  Co.,  105  Fed.  573,  44   C. 

,son,  17  Tex.  372,  67  Am.  Dec.  658;  C.  A.  612,  52  L.E.A.  745;  Wintz  v. 

George  v.  Hesse,  100  Tex.  44,  93  S.  Morrison,  17  Tex.  372,  67  Am.  Dee. 

W.  107,  123  A.  S.  R.  772  and  note,  658. 

15  Ann.  Cas.  456,  8  L.R.A.(N.S.)  804  Note:  43  L.R.A.(N.S.)  373. 

and  note.    See  also  Simon  v.  Goodyear  See  also  Damages,  vol.  8,  pp.  536, 

MetaUic  Rubber  Shoe  Co.,  105  Fed.  537. 

573,  44  C.  C.  A.  612,  52  L.R.A.  745,  10.  Wintz  v.  Morrison,  17  Tex.  372, 

where  it  is  held  that  the  measure  of  67  Am.  Dec.  658. 

damages  is  not  the  difference  between  H-  Simon    v.     Goodyear    Metallic 

the  contract  price  and  the  value  of  S^^^^'^.^o  ^|o^?''ii^  a^  tIk*  ^'^^'  ^  ^' 
the  property  if  it  had  been  as  repre-   ^-  ^;  ^^f,  52  L.K.A.  745. 

sented;  Monell  v.  Colden,  13  Johns.  ^^^li  f^  a  >?*^'Liq^  n^a 
m  y\  ^95  7  Am  Dpc  ^90  where  ^^'  ^^^'  ^^'  ^^-  ^^^^^  ^76. 
•I  ••      K  iti  L  ^'  ^A  13.  Hindman  v.  LouisviDe  First  Nat. 

It  IS  said  that  the  measure  of  damages  3^^  ^^g  Fed,  931,  50  C.  C.  A.  623, 
for  falsely  representing  that  a  certain   57  l  r  a.,  108 

privilege  was  annexed  to  land  sold  14*  McMill^  v.  Reaume,  137  Mich, 
would  be  at  least  the  difference  be-  1^  iqO  N.  W.  166,  109  A.  S.  R.  666; 
tween  the  value  of  the  land  and  the  gaird  v.  Howard,  51  Ohio  St.  57,  36 
amount  the  plaintiff  was  induced  to  n.  E.  732,  46  A.  S.  R.  500,  22  L-R-A. 
pay  for  it;  Fargo  Gas,  etc.,  Co.  v.  846;  Mallory  v.  Leach,  35  Vt  156,  82 
Fargo  Gas.  etc.,  Co.,  4  N.  D.  219,  59   Am.  Dec.  625. 

N.  W.  1066,  37  L.R. A.  593 ;  Beare  v.       15.  Crater  v.  Binninger,  33  N.  J.  L 
Wright,  14  N.  D.  26,  103  N.  W.  632,   513,  97  Am.  Dec.  737. 
8  Ann.  Cas.  1057,  69  L.R.A.  409.  Note:  38  L.R.A.(N.S.)  471,  472. 
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exceeds  the  price  that  would  have  been  paid  in  the  absence  of  the' 
^^misrepresentation/*  and,  on  the  other  hand,  that  it  is  the  difference 
^^tTveen  the  price  paid  and  the  actual  cost.^'    Some  courts  hold  that 
^^e   measure  of  damages  for  material  misrepresentations  which  induce 
exchange  of  property,  is  the  difference  between  the  actual  market 
of  the  property  which  is  parted  with  and  the  actual  market 
of  that  which  is  received  under  the  contract,  and  not  the  differ- 
between  the  price  of  the  property  parted  with  fixed  in  the  agree- 
t  of  exchange  and  the  actual  value  of  that  received.*'    So  it  has 
held  that  where  a  party  is  induced  by  the  false  and  fraudulent 
>esentations  of  another  to  exchange  with  him  certain  merchandise 
three  separate  parcels  of  land,  and  the  title  to  one  of  the  parcels 
the  measure  of  damages  is  the  market  value  of  the  property 
he  parted  with,  and  that  he  is  entitled  to  recover  such  propor- 
of  the  total  value  of  the  merchandise  as  the  value  of  the  tract 
^^^^"^^^nd  to  which  the  title  failed  bears  to  the  aggregate  value  of  the 
x^^^ee  tracts  for  which  he  traded.**    Where  one  is  induced  to  purchase 
encumbered  property  by  fraudulent  representations  that  it  is  unen- 
cumbered, it  has  been  held  that  he  may  recover  the  amount  of  the 
incumbrance,  not,  however,  to  exceed  the  value  of  the  property.*® 
201.  Loss  of  and  Injury  to  Property. — The  value  of  good^  at  the 
place  and  at  the  time  when  they  were  obtained,  and  not  the  contract 
price,  is  the  measiire  of  damages  for  fraud  in  obtaining  them.*    So 
the  measure  of  damages  for  fraudulent  representations  inducing  a  sale 
on  credit  to  an  insolvent  third  person  is  the  value  of  the  property  at 
the  time  of  the  sale,  less  the  amount  paid  and  the  value  of  security 
taken.^    So,  too,  the  measure  of  damages  for  a  conspiracy  to  defraud 
by  purchasing  and  selling  goods  without  paying  for  them,  is  the  value 
of  the  goods  at  the  place  where,  and  the  time  when,  they  were  obtained 
from  the  plaintiff,  with  interest  from  such  time,  at  the  legal  rate.* 
The  value  of  standing  timber  the  sale  of  which  is  procured  by  fraud, 
to  which  the  grantor  is  entitled  by  way  of  damages  for  the  fraud, 
is  not  limited  to  the  market  value  in  the  absence  of  any  evidence 
of  a  market  in  which  the  value  could  be  fixed;  but  the  grantor  is 
entitled  to  recover  the  real  value  of  the  timber  as  it  stood  at  the 

16.  Crater  v.  Binninger,  33  N.  J.  19.  Rejmolds  v.  Franklin^  44  Minn. 
L.  513,  97  Am.  Dec.  737.  30,  46  N.  W.  139,  20  A.  S.  R.  540. 

17.  Pendergast  v.  Reed,  29  Md.  398,  20.  Gannon  v.  Hausaman,  42  Okla. 
96  Am.  Dec.  539.  41, 140  Pac.  407,  52  L.R.A.(N.S.)  519. 

18.  Rockefeller  v.  Merritt,  76  Fed.  1.  John  V.  FarweU  Co.  v.  Wolf,  96 
909,  40  U.  S.  App.  666,  22  C.  C.  A.  Wis.  10,  70  N.  W.  289,  71  N.  W.  109, 
608,  35  L JI.A.  633 ;  George  v.  Hesse,  65  A.  S.  R.  22,  37  L JIJl.  138. 
100  Tex.  44,  93  S.  W.  107,  123  A.  2.  Note:  85  A.  S-  R.  375. 
S.  R.  772  and  note,  15  Ann.  Cas.  456,  8.  John  V.  Farwell  Co.  v.  Wolf,  96 
S  L.R.A.(N.8.)  804  and  note.  Wis.  10,  70  N.  W.  289,  71  N.  W.  109, 

Note:  38  L.R.A.(N.S.)  467,  468.       65  A.  S.  R.  22,  37  L.R.A.  138. 
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date  of  the  deed.^  In  an  action  based  on  the  fraudulent  breach 
of  a  promise  made  by  a  creditor  to  induce  his  debtor  to  secure  a 
debt  by  a  mortgage  on  a  stock  of  goods^  on  the  faith  of  his  promise 
that  he  will  not  permit  a  sale  thereof  under  foreclosure  at  public 
auction  below  a  certain  price,  the  measure  of  damages  is  the  differ- 
ence between  the  price  the  goods  brought  as  thus  sold  and  the  market 
value  thereof.*  Where  one  is  fraudulently  induced  to  purchase 
diseased  animals^  he  is  entitled  to  damages  for  the  communication 
of  the  disease  to  other  animals  purchased  at  the  same  time,^  or  other 
animals  belonging  to  him.'  So,  too,  one  who  sells  hay  without  dis- 
closing the  fact  that-  it  is  damaged  is  liable  for  the  value  of  the 
vendee's  animals  who  die  from  eating  it,  if  the  vendee  uses  all 
reasonable  means  to  restore  them.® 

202.  Honey  Paid  Out,  Lent,  or  Expended. — One  who  has  been 
induced  by  false  representations  to  pay  out  money  may  recover  at 
least  the  amount  so  paid,  with  interest.*  Thus,  if  the  plaintiff  is 
induced  by  fraud  to  enter  into  a  speculation,  which  proves  a  failure, 
he  is  entitled  to  recover  the  whole  amount  invested  by  him  in  the 
enterprise,  less  his  share  of  the  value  of  any  property  acquired. *• 
And  if  one  party  to  a  joint  purchase  of  property  is  induced  by  false 
representations  of  the  other  to  pay  more  thsm  his  share  of  the  pur- 
chase price,  he  may  recover  the  amount  paid  in  excess  of  his  share.*^ 
So,  too,  if  a  broker  having  authority  to  sell  land  at  a  certain  price, 
secures  a  higher  price  from  the  vendee  by  falsely  representing  that 
such  price  is  the  least  the  owner  will  take  for  it,  he  is  liable  to  the 
vendee  for  the  difference.**  And  if  the  fraud  consists  in  concealing 
the  fact  that  animals  sold  are  diseased,  or  in  representing  that  they 
are  sound,  the  buyer  is  entitled  to  recover  the  cost  price  of  such  of 
them  as  have  died  from  such  disease,  together  with  compensation 
for  the  necessary  care  and  attention  bestowed  upon  all  the  animals, 
including  those  still  living.**    The  measure  of  damages  for  fraiidu- 

4.  Griffin  v.  Roanoke  R.  etc.,  Co.,  140  8.  French  v.  Vining,  102  Mass.  132, 
N.   C.  514,  53  S.  E.  307,  6  L.R.A.  3  Am.  Rep.  440. 

(N.S.)  463.  9.  Rohrschneider   v.   Knickerbocker 

5.  Cerny  v.  Paxton,  etc.,  Co.,  78  Life  Ins.  Co.,  76  N.  Y.  216,  32  Am. 
Neb.  134,  110  N.  W.  882,  10  L.R.A.  Rep.  290.  See  also  supra,  par.  199. 
(N.S.)  640.  10.  Crater  v.  Binninger,  33   N.   J. 

6.  Robertson  v.  Halton,  156  N.  C.  L.  513,  97  Am.  Dec.  737. 

215,  72  S.  E.  316,  37  L.R.A.(N.S.)       11.  Bergeron  v.  Miles,  88  Wis.  397, 

298;  Wintz  v.  Morrison,  17  Tex.  372,  60  N.  W.  783,  43  A.  S.  R.  911. 

67  Am.  Dec.  658.  12.  Hokanaon  v.  Oatman,  165  Mich. 

7.  Jeffrey  v.  Bigelow,  13  Wend.  (N.  512,  131  N.  W.  Ill,  35  L.R.A.(N.S.) 
Y.)  518,  28  Am.  Dec.  476  and  note;  423. 

Wintz  V.  Morrison,  17  Tex.  372,  67       13.  Wintz  v.  Morrison,  17  Tex.  372, 
Am.  Dec.  658.  67  Am.  Dec.  658. 

Notes:  45  L.R.A.  90;  Ann.  Cas.  Notes:  45  L.RA.  90;  Ann.  Cas. 
1913E  274  1913E  274. 
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lently  procuring  a  loan  on  inadequate  security  lis  the  difference  be- 
tween the  amount  of  the  loan  and  the  value  of  the  securities  at  the 
date  of  the  loan,  with  interest  from  that  time.**    If  a  vendor  mis- 
represents the  precise  location  of  land  conveyed,  and  the  vendee  rely- 
ing thereon  talies  possession  of  the  wrong  land  pointed  out  to  him 
by  his  vendor  as  the  land  conveyed,  and  makes  improvements  on  it, 
he  is,  upon  discovering  the  mistake,  entitled  to  recover  as  his  damages 
such  sum  as  will  compensate  him  for  his  labor  and  expense  caused 
by  such  misrepresentation,  no  matter  if  the  property  purchased  was 
more  valuable  than  that  occupied  and  improved.**     The  damages 
recoverable  from  an  architect  for  fraud  in  securing  a  contract  to 
plan  and  supervise  the  erection  of  a  building,  by  falsely  misrepre- 
senting his  ability  to  do  so  and  by  understating  the  cost,  are  the  com- 
^^aission  received  by  him,  which  is  of  no  value  to  the  owner,  and  the 
^^t  in  excess  of  the  estimate  above  the  amount  which  could  profitably 
"0  invested  in  the  building.**    Damages  to  a  holder  of  shares  of  stock 
fraudulently  issued  by  corporate  officers  should  be  measured  by  the 
f^^ket  value  of  valid  stock  at  the  time  when  the  corporation  refused 
^  ^cognize  the  corporate  shares  as  valid.*' 
^'     ^03.  Fraud  Inducing  Marriage. — ^In  an  action  for  false  representa- 
"^^  inducing  marriage,  the  plaintiff  is  entitled  to  recover  such  dam- 
^G0  SL%  may  be  proved,  the  amount  of  recovery  depending  on  the 
..y^r>3txaQstances  of  the  particular  case.*®    The  damages  in  such  cases 
^^^    lio  be  found  by  a  jury,  and  of  necessity  are  somewhat  speculative 
\ji     ottfiracter.**     The  plaintiff,  however,  is  entitled  to  such  a  sum 
a3   ^^vill  make  good  her  loss,  present  and  prospective.     It  has  been 
^^l<i    tJiat  one  third  of  the  present  value  of  the  property  was  not  the 
P^^I>^X'  measure  of  damages  where  a  mother  induced  a  woman  to 
^^^^I'y  her  son  by  fraudulently  representing  that  the  son  was  the  owner 
^1  ^  specified  parcel  of  real  estate,  such  a  measure  of  damages  geing  an 
^^tempt  to  give  the  wife  a  consummate  dower  in  the  property,  which, 
^^  ^was  held,  could  not  be  done.*®    A  man  who  induces  another  to 
^arxy  a  woman,  by  false  representations  that  she  is  virtuous  when 
^}x  iact  she  has  been  seduced  by  himself  and  has  become  pregnant, 
"^  liable  for  damages  for  loss  of  consortium,  and  also  for  exemplary 
damages.* 

11  Briggs  V.  Bruahaber,  43  Mich.  176,  44  N.  E.  773,  55  A.  S.  R.  670, 
330,  5  N.  W.  383,  38  Am.  Rep.  187.   34  L.R.A.  156. 

15.  Lawson    v.    Vernon,   38   Wash.       Note:  46  L.R.A.(N.S.)  98. 

422,  80  Pac.  559,  107  A.  S.  R.  880.       19.  Beach  v.  Beach,  160  la.  346, 141 

16.  Edward  Barron  Estate  Co.  v.  N.  W.  921,  46  L.R.A.(N.S.)  98iKujek 
WoodniJff  Co.,  163  Cal.  561,  126  Pac.  v.  Goldman,  150  N.  Y.  176,  44  N. 
351,  42  L.R.A.(N.S.)  125.  E.  773,  55  A.  S.  R.  670,  34  L.R.A. 

17.  Allen  v.  South  Boston  B.  Co.,  156. 

160  Mass.  200,  22  N.  E.  917,  15  A.       20.  Beach  v.  Beach,  160  la.  346,  141 
8.  B.  185,  5  LJI.A.  716.  N.  W.  921,  46  L.R.A.(N.S.)    98. 

18.  Kujek  V.  Goldman,  150  N.  Y.       1.  Kujek  v.  Goldman,  150  N.  Y.  176, 
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204.  Interest;  Mitigation. — Interest  is  sometimes  allowed  in 
actions  for  fraud  and  deceit  where  the  damages  are  siisceptible  of  com- 
putation^*  as,  for  example,  where  one  has  fraudulently  obtained  the 
money  from  another*  or  for  fraud  inducing  the  sale  of  property.* 
Mitigation  of  damages  for  fraud  in  representing  the  title  of  mortgaged 
property  to  be  perfect,  on  the  faith  of  which  mortgaged  bonds  were 
purchased,  when  in  fact  there  was  a  prior  mortgage  thereon,  cannot 
be  claimed  by  virtue  of  the  tender  of  a  discharge  on  the  trial  of 
the  action  after  the  expiration  of  a  long  time  when  the  market  for 
the  bonds  may  have  changed.'^ 

44  N.  E.  773,  55  A.  8.  R.  670,  34      4.  See  supra,  par.  199. 

L.R.A.  156.  6.  Nash  v.  Minnesota   Title  Insur- 

2.  Note:  28  i:i.R.A.(N.S.)  50.  See  ance,  etc.,  Co.,  163  Mass.  574,  40  N. 
also  Damaoes,  vol.  8,  pp.  536,  537;  E.  1039,  47  A.  8.  R.  489,  28  L.R.A. 
Interest.  753.     See   DAiiAaES,  vol.  8,   p.   550 

3.  Wood  V.  Robbins,  11  Mass.  504^  et  seq.,  as  to  initiation  o£  damages 
6  Am.  Dec.  182.  generally. 

Note:28L.RA..(N.S.)  50. 
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I.  Introductory 

11.  Elekekts  and  Badges  of  Fraud  Generally 
m.  Persons  Protected 
IV.  Fraudulent  Transactions  and  Subjects  of  Fraudulent 

Transfer  Generai*ly 
V.  Fraudulent  Intent;  Knowledge  or  Notice 
VI.  Reservation  of  Benefits  to  Transferor 
VII.  Retention  of  Possession  by  Transferor 
VIII.  Preferences 
IX.  Voluntary  Conveyances 
X.  Effect  of  Conveyance 
XL  Right  of  Parties  to  Relief 
XII.  Remedies  of  Creditors 

XIII.  Rights  and  Liabilities  of  Fraudulent  Grantee 

XIV.  Distribution  of  Proceeds 
XV.  Pleading  and  Practice 

XVL  EVIDBNCB 


.   L  Introductory 

1.  Scope  of  Article 

2.  Sources  of  the  Law 

3.  Statutes  13  and  27  Elizabeth 

4.  Interpretation  of  Statutes, 

5.  Forms  of  Fraudulent  Conveyances 

6.  Debtors'  Rights  Respecting  Their  Property 

7.  Fraudulent  Transfers  as  Void  or  Voidable 

8.  Partial  Invalidity 

9.  Subsequent  Occurrences  as  Affecting  Validity  , 

n.  Elements  and  Badges  of  Fraud  Generally 

10.  Indebtedness  as  Element  of  Fraud 

11.  Disparity  between  Consideration  and  Real  Value 

12.  Shifting  Assets  to  Corporation 
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13.  Conveyance  Pending  Litigation  * 

14.  Collusive  Execution  Sales 

15.  Judgment  by  Confession 

16.  Irregularities  in  Deeds  and  Mortgages 

17.  Failure  to  Record 

18.  Partnership  Transfers 

19.  Conveyance  of  Entire  Estate 

20.  Transfers  in  Contemplation  of  Marriage 

21.  Conveyance  by  Husband  or  Wife 

22.  Relationship  of  Parties 

IIL  Persons  Protected 

Geneiul  Principles 

23.  Statutes  Liberally  Interpreted 

24.  Showing  of  Injury  as  Essential 

Creditors 

25.  Who  Are  Creditors  Generally 

26.  Existing  and  Subsequent  Creditors 

27.  Intent  to  Defraud  Subsequent  Creditors 

28.  Circumstances  Raising  Inference  of  Fraud 

29.  Determination  of  Status  of  Creditors 

30.  Estoppel  or  Waiver  of  Rights 

Purchasers  and  Other  Persons  Not  Creditors 

31.  "Creditors  and  Others" 

32.  Purchasers  for  Value 

33.  Purchasers  with  Notice 

34.  Persons  Claiming  under  Creditors 

IV.  Fraudulent  Transactions  and  Subjects  of  Fraudulent  Transfer 

Generally 

In  General 

35.  Property  Subject  to  Debts^  Exempt  Property 

36.  Choses  in  Action 

37.  Time,  Talents  and  Industry  of  Debtor 

38.  Title  in  Agent's  Name 

39.  Mortgage  for   Contemporaneous   Consideration 

Life  Instjrance 

40.  Procuring  Insurance  as  in  Fraud  of  Creditors 

41.  Assignment  of  Policy  as  in  Fraud  of  Creditors 

42.  Extent  of  Injury  to  Creditors 

43.  Statutory  Provisions 

Convbtanoes  by  Husband  to  Wm 

44.  Rules  Governing  Validity 

45.  Particular  Considerations 
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46.  Finandal  Cizcumstaiiees  of  Husband 

47.  Rights  of  SnbBeqnent  Giediton 

48.  Antenuptial  Conveyaneea 

49.  Postnuptial  Settlement 

50.  Conveyance  under  Antenuptial  A^eement 

51.  Property  Purdiased  with  Wife's  Money 

52.  Conveyances  to  Wife  by  Third  Person 

53.  Consideration  Furnished  by  Husband 

Sales  ik  Bulk 

54.  Provisions  of  Statutes 

55.  Transactions  Affected 

56.  Property  Affected 

57.  Constitutionality  of  Statutes 

58.  Remedies  of  Creditors 

59.  Absolute  Nature  of  Liability 

V.  Fraudttlent  Intent;  Enowledgo  or  Notice 

60.  Intent  of  Transferor 

61.  Intent  of  Transferee 

62.  Participation  by  Purchaser  in  Fraudulent  Intent 

63.  Hindering  or  Delaying  Creditors  as  Merely  Incidental 

64.  Circumstances  Showing  Intent  of  Transferor 

65.  Knowledge  of  Transferee 

66.  What  Constitutes  Notice  Generally 

67.  Inadequacy  of  Consideration ;  Pr^erenoes 

VL  Reservation  of  Benefits  to  Transferor 

68.  General  Principles 

69.  Secret  Reservations 

70.  Future  Support 

71.  Contemporaneous  Agreement  for  Employment 

72.  Reservation  of  Surplus 

73.  Powers  Reserved  • 

74.  Chattel  Mortgages 

75.  Salary  or  Support  of  Mortgagor 

VIL  Retention  of  Possession  by  Transferor 

In  Geneiul 

76.  Necessity  of  Change  of  Possession 

77.  Conclusive  or  Presumptive  Evidence 

78.  Statutory  Rule 

79.  Real  Property 

80.  Rights  of  Purchaser 

Rbquisttes  and  StrvnciEKCT  of  Change  of  Possi^ssioh 

81.  In  General 

82.  Particular  Acts  as  Effecting  Change  of  Possession 

83.  Transactions  between  Persons  Residing  Together 

84.  Delivery  as  Change  of  Possession 

85.  Incomplete  Transactions 
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ClRCUMSTAKCES   DISPENSING   WITH    CHANGE  OF    POSSESSION 

86.  Judicial  Sales 

87.  Possession  Consistent  with  Transfer 

88.  Joint  Owners 

89.  Employment  of  Vendor 

90.  Postponed  Delivery 

VIII.  Preferences 

In  General 

91.  Right  to  Prefer  Creditors  Generally 

92.  Preferred  Creditor  ad  Bona  Fide  Purchaser 

93.  Statutory  Prohibition  against  Preferences 

94.  What  Claims  May  Be  Preferred 

95.  Effect  of  Insolvency 

96.  Fraud  in  Preferring  Honest  Debts 

97.  Knowledge  or  Participation  of  Creditor 

Fraudxtlent  Preferenois 

98.  Badges  of  Fraud 

99.  Concealment  of  Real  Transaction 

100.  Value  of  Property  Exceeding  Amount  of  Debt 

101.  Conveyances  Securing  Future  Advances 

102.  Consideration  Part  Cash 

103.  Assumption  by  Creditor  of  Other  Debts 

104.  Relationship  of  Parties  Generally 

105.  Preference  of  Wife 

106.  Nature  of  Husband's  Indebtedness  to  Wife 

IX.  Voluntary  Conveyances 

107.  Effect  as  Fraudulent  Per  Se 

108.  Voluntary  Conveyance  as  Prima  Facie  Fraudulent 

109.  Grounds  for  Presumption 

110.  Influence  of  Actual  Intent 

Z.  Effect  of  Conveyance 

111.  Parties  to  Transaction 

112.  Title  Taken  in  Name  of  Third  Person 

113.  Estoppel  to  Deny  Apparent  Title 

114.  Necessity  of  Actual  Deception  and  Harm 

115.  Wife's  Property  in  Husband's  Name 

116.  Recording  as  Notice 

117.  Matters  Shown  by  Record 

118.  Purchasers  from  Fraudulent  Grantee 

119.  Title  as  Affected  by  Setting  Aside  Conveyance 

ZI.  Right  of  Parties  to  Relief 

120.  In  General 

121.  Express  Agreement  to  Recovery 

122.  Voluntary  Reconveyance 
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123.  Effect  of  Fraud  on  Resulting  Actions 

124.  Parties  Not  in  Pari  DeUcto 

XII.  Remedies  of  Creditors 

In  GElfEBAL 

125.  Primary  Requisites 

126.  Creditor's  Choice  of  Remedies 

127.  Remedy  of  Execution  Purchaser 

128.  Special  Equitable  Remedies 

129.  Ancillary  Remedies  by  Injunction  and  Receiver 

130.  Theory  of  Equitable  Relief 

131.  Property  Subject  to  Execution 

132.  Equitable  Assets 

133.'  Remedy  by  Attachment 

JUDGMEHT   AS    CONDITION    PRECEDENT   TO    EQUITABLE    RELISV 

134.  Reduction  of  Claim  to  Judgment 
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XV.  Pleading  and  Practice 

In  General 

156.  Venue 

157.  Question  of  Fact  or  Law 

158.  Statute  of  Limitations 

159.  Conflict  of  Laws 


Parties 


160.  Plaintiffe 

161.  Defendants 


Bill  or  Complaint 


162.  In  General 

163.  Facts    Entitling    Plaintiff   to    Sue   and    Excusing    Apparent    Laches 

164.  Exhaustion  of  Legal  Remedy 

165.  Insolvency  of  Debtor 

166.  Description  and  Ownership  of  Property  Transferred 

167.  Allegations  of  Fraud  or  Fraudulent  Intent 

168.  Amended  or  Supplemental  Bill  or    Complaint 

Demurrer,  Plba  and  Reply 


169.  Demurrer 

170.  Plea,  Answer  or  Reply 
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Burden  of  Proov 


171.  Rule  Stated ;  Shifting  of  Burden 

172.  Intent  to  Defraud  Generally 

173.  Fraudulent  Preferences 

174.  Conveyances  by  Husband  to  Wife 


AdmISSIBILITT  and   SUFFiaENCT  OF  EVIDSNOI 


175.  Admissibility 

176.  Degree  of  Proof 


Declarations  and  Admissions 


177.  In  General 

178.  Contemporaneous  Declarations 

179.  Prior  Declarations 

180.  Subsequent  Declarations 

181.  Declarations  by  Vendor  in  Possession 


I.  Introductory 

1.  Scope  of  Article. — The  title  of  this  article  covers  the  general 
lubject  of  transfers  and  other  transactions  whereby  any  person  attempts 
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to  place  his  property  beyond  the  reach  of  his  creditors.  It  also 
covers  transfers  which  operate  to  defraud  subsequent  purchasers. 
Particular  instances  of  transfers  made  with  fraudulent  intent,  which^ 
though  closely  related  to  this  subject,  are  more  pertinent  in  other  con- 
nections and  are  treated  accordingly,  are  assignments  for  creditors 
made  with  fraudulent  intent,^  transfers  which  are  fraudulent  under 
the  bankruptcy  or  insolvency  laws,*  and  transfers  by  a  husband  or 
wife  which  are  in  fraud  of  the  rights  of  the  other.* 

2.  Sources  of  the  Laww — Conveyances  in  fraud  of  creditors  have 
from  the  earliest  times  been  void  at  common  law,*  the  principles  of 
which  denounced  all  frauds  perpetrated  against  the  subsisting  rights 
of  others,  and  g^ve  relief  to  the  party  injured.*  But  the  time  came 
when  the  common  law  was  thought  too  tender  in  presuming  fraud 
from  circumstances,  and  too  rigid  in  requiring  proof.*  It  proved 
inadequate  to  protect  society  against  cheats,  swindlers,  and  other 
fraudulent  persons.  Consequently  various  statutes  were  from  time 
to  time  passed,  as  occasion  required,  to  counteract  and  hold  in  check 
the  fraudulent  inventions  and  contrivances  of  that  class  of  persons.^ 
One  of  the  earliest  statutes  on  this  subject  was  50  Edward  III,  c.  6 ; 
followed  by  3  Henry  VII,  c,  4 ;  18  Elizabeth,  c.  5 ;  and  27  Elizabeth, 
c.  4.®  The  two  first  mentioned  were  aimed  against  fraudulent  gifts 
of  chattels;  *  the  statute  13  Elizabeth  was  aimed  against  conveyances 
of  lands  as  well  as  goods  and  chattels  to  defeat  or  delay  creditors/^ 

1.  See  AssiQKHBNTS  TOR  Bekefit  Am.  Dec.  125;  Sands  v.  Codwise,  4 
OF  Cbeditobs,  vol.  2,  p.  698  et  seq.  Johns.  (N.  Y.)  536,  4  Am.  Dec.  305. 

2.  See  Bankruptcy,  vol.  3,  p.  296  8.  Springer  v.  Drosch,  32  Ind.  486, 
et  seq.  2  Am.  Rep.  356;  Filley  v.  Register,  4 

S.  See  CuETBST,  vol.  8,  pp.  401-402;  Minn.  391,  77  Am.  Dec.  522. 

DowsB,  voL  9,  p.  591;  Husband  ako  9.  Filley  v.  Register,  4  Miim.  391, 

Wife.  77  Am.  Dee.  522. 

4.  Springer  v.  Droseh,  32  Ind.  486,  10.  Fleming  v.  Townsend,  6  Ga.  103, 
2  Am.  Bep.  356;  Sands  v«  Codwise,  4  50  Am.  Dec.  318;  Horn  v.  Ross,  20 
Johns.  (N.  Y.)  536,  4  Am.  Dec  305;  Ga.  210,  65  Am.  Dec.  621;  Butler  v. 
Beicfaart  v.  Gastator,  5  Bin.  (Pa.)  109,  Moore,  73  Me.  151,  40  Am.  Rep.  348; 
6  Am.  Dec  402;  Beckwith  v.  Bar-  Kimball  v.  Thompson,  4  Gush.  (Mass.). 
rough,  14  B.  I.  366,  51  Am.  Rep.  392;  441,  50  Am.  Dec.  799;  Livermore  v. 
Hudnal  v.  Teasdall,  1  McCord  L.  (S.  Boutelle,  11  Gray  (Mass.)  217,  71  Am. 
C.)  227,  10  Am.  Dec.  671;  Gordon  v.  Dec  708;  Filley  v.  Register,  4  Minn. 
Goodwin,  2  Nott  &  McC.  (S.  C.)  70,  391,  77  Am.  Dec  522;  Trotter  v.  How- 
10  Am.  Dec  573;  Farr  v.  Sims,  Rich,  ard,  8  N.  C.  320, 9  Am.  Dec  640;  Hoff- 
Eq.  Cas.  (S.  C.)  122,  24  Am.  Dec  man  v.  Mackall,  5  Ohio  St.  124,  64 
396.  Am.  Dec  637;  Clow  v.  Woods,  5  Serg. 

5.  Hntchison  v.  Kelly,  1  Roh.  (Va.)  &  R.  (Pa.)  275,  9  Am.  Dec  346;  Davis 
123,  39  Am.  Dec  250.  v.  Bigler,  62  Pa.  St.  242,  1  Am.  Rep. 

6.  Burgett  v.  Burgett,  1  Ohio  469,  393;  Heath  v.  Page,  63  Pa.  St.  108, 

13  Am.  Dec  634.  3  Am.  Rep.  533;  Fowler  v.  Stonenm, 

7.  People  V.  Gamett,  35  Cal.  470,  95   11  Tex.  478,  62  Am.  Dec  490. 

R.  C.  L.  Vol.  Xn.— 30.       465  ^       . 


§  3  FRAUDULENT  CONVEYANCES       12  R.  C.  L. 


«^. 


and  the  statute  27  Elizabeth  against  fraudulent  conveyances  to  defeat 
subsequent  purchasers.*^ 

3.  Statutes  13  and  27  Elizabeth.— The  statute  13  Elizabeth  is  gen- 
erally acknowledged  to  be  the  principal  source  of  judicial  decision 
not  only  as  to  when  a  conveyance  is  fraudulent  but  also  as  to  what 
effect  on  the  legal  title  such  a  conveyance  will  have  when  thus  declared 
fraudulent,**  yet  it  as  well  as  the  statute  27  Elizabeth  is  said  by  nearly 
every  court  which  has  considered  the  questiou  at  all  to  have  been 
rnerely  declaratory  of  the  common  law,*'  and  it  is  now  generally 
recognized  that  the  principles  and  rules  bf  the  common  law  are  so 
strong  against  fraud  in  every  shape,  that  the  common  law  would  in 
time,  at  least,  have  attained  every  end  accomplished  by  the  statutes  13 

11.  Elliott  V.  Horn,  10  Ala.  348,  44  13.  GHliland  v.  Fenn,  90  Ala,  230, 
Am.  Dec.  488;  Fleming  v.  Townsend,  8  So.  15,  9  L.R.A.  413;  Hall  v.  Ala- 
6  6a.  103,  50  Am.  Dec.  318;  Camp-  bama  Terminal,  etc.,  Co.,  143  Ala.  464, 
bdl  V.  Whitson,  68  111.  240,  18  Am.  39  So.  285,  5  Ann.  Cas.  3G3,  2  L.R.A. 
Rep.  553;  Filley  v.  Register,  4  Minn.  (N.S.)  130;  Peck  v.  Land,  2  Ga.  1, 
391,  77  Am.  Dec.  522;  Anderson  v.  46  Am.  Dec.  368;  Dee  v.  Foster,  21 
Roberts,  18  Johns.  {N.  Y.)  515,  9  Am.  Hawaii  1,  Ann.'  Cas.  1914G  973; 
Dec.  235  ;  Freeman  v.  Eatman,  38  Campbell  v.  Whitson,  68  111.  240,  18 
N.  C.  81,  40  Am.  Dec.  444;  Clow  v.  Am.  Rep.  553;  Springer  v.  Drosoh,  32 
Woods,  5  Serg.  &  R.  (Pa.)  275,  9  Am.  Ind.  486,  2  Am.  Rep.  356;  Gary  v. 
Dec.  346;  Davis  v.  Bigler,  62  Pa.  St.  Jacobson,  55  Miss.  204,  30  Am.  Rep. 
242, 1  Am.  Rep.  393;  Gordon  v.  Good-  614;  Howe  v.  Waysmafi,  12  Mo.  169, 
win,  2  Nott  &  McC.  (S.  C.)  70,  10  49  Am.  Dec.  126;  Sturtevant  v.  Bal- 
Am.  Dee.  573;  Fowler  v*  Stoneum,  11  lard,  9  Johns.  (N.  Y.)  337,  6  Am.  Dec. 
Tex.  478,  62  Am.  Dec.  490.  281 ;  Candee  v.  Lord,  2  N.  Y.  269,  51 

12.  Hall  V.  Alabama  Terminal,  etc.,  Am.  Dec.  294;  Burgett  v.  Burgett,  1 
Co.,  143  Ala.  464,  39  So.  285,  5  Ann.  Ohio  469,  13  Am.  Dec.  634 ;  Hoffman 
Cas.  363,  2  L.R.A.(N.S.)  130;  Peck  v.  Mackall,  5  Ohio  St.  124,  64  Am. 
V.  Land,  2  Ga.  1,  46  Am.  Dec.  368 ;  Dec.  637 ;  Monroe  v.  Hussey,  1  Ore. 
Dee  V.  Foster,  21  Hawaii  1,  Ann.  Cas.  188,  75' Am.  Dec.  562;  Wilt  v.  Prank- 
1914C  973;  Butler  v.  Moore,  73  Me.  Hn,  1  Bin.  (Pa.)  502,  2  Am.  Dec.  474; 
151,  40  Am.  Rep.  348;  Bruggerman  v.  MeCuUoch  v.  Hntichiof^on,  7  Watts 
Hoerr,  7  Minn.  337,  82  Am.  Dec.  97;  (Pa.)  434,* 32  Am.  Dec.  776;  Davis  v. 
Howe  V.  Waysman,  12  Mo.  169,  49  Am.  Bigler,  62  Pa.  St.  242,  1  Am.  Rep. 
Dec.  126;  Coburn  v.  Pickering,  3  N.  393;  Ghdrmley  r.  Smith,  139  Pau  St. 
H.  415,  14  Am.  Dec.  375;  Sturtevant  584,  21  Atl.  136^  23  A.  S.  B.  215,  11 
V.  Ballard,  9  Johns.  (N.  Y.)  337,  6  L.R.A.  565;  Beckwith  f.  Borrongh,  14 
Am.  Dec.  281;  Powell  v.  Inman,  53  N.  R.  I.  366,  51  Am.  Repv;392;.  Hudnal 
C.  436,  82  Am.  Dee.  426;  Young  v.  v.  Teasdall,  1  McCord  L.  (S.  C.)  227, 
Lathrop,  67  N,  C.  63,  12  Am.  Rep.  10  Am.  Dec.  671;  Hudnal  v.  Wader, 
603;  Adlum  v.  Yard,  1  Rawle  (Pa.)  4  McCord  L.  (S.  C.)  294, 17  Am.  Dec. 
163,  18  Am.  Dec.  608;  Hutchison  v.  744;  Farr  v.  Sims,  Rich.  Eq.  Cas,  (S. 
KeUy,  1  Rob.  (Va.)  123,  39  Am.  Dec.  C.)  122,  24  Am.  Dec.  396;  Hutchison 
250.  &  Kelly,  1  Rob.   (Va.)  123,  39  Am. 

Notes:  31L.R.A.  609;32L.R.A.  33;  Dec.  250;  Rothchild  v.  Trewella,  36 
67  L.RA.  865.  Wash.  679,  79  Pac.  480,  104  A.  S.  R. 

As  to  the  effect  of  a  fraudulent  con-   973,  68  L.R.A.  281. 
veyance  on  the  title  to  the  property       Notes:  31  L.R.A.  609;   67  L.RJV. 
transferred,  see  infra^  par.  Ill  et  seq.   865. 
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and  27  Elizabeth.**  Consequently  their  full  effect  may  be  obtained 
in  common  law  jurisdietioos  without  express  re^nactment. .  They  are 
said  to  be  part  of  the  common  law.*'^  The  statute  of  13  Elizabeth 
enacts  in  substance  that  every  conveyance  made  to  the  end,  purpose, 
and  intent  to  delay,  hinder,  or  defraud  creditors  ''and  others"  of  their 
just  and  lawful  actions,  etc,  shall  be  void,  with  the  proviso  that 
nothing  therein  contained  shall  extend  to  defeat  any  estate  or  interest 
made  on  good  consideration  and  bona  fide  to  any  person  having  at 
the  time  no  notice  of  such  fraud.  The  later  .statute,  27  Elizabeth, 
extended  this  protection  to  subsequent  purchasers  as  well  as  creditors.** 
These  istatutes  were  made  perpetual  by  29  Elizabeth,  chapter  5,  the 
last  of  a  series  of  statutes  on  this  subject,  and  are  still  in  force  in 
England,*^  and  their  substantial  provisions  are  in  force  throughout 

14.  Howe  V.  Waysman,  12  Mo.  169,  charge,  lease,  estate,  incumbrance,  and 
49  Am.  Bee.  126;  Wilt  v.  Franklin,  1  limitation  of  use  or  uses  of,  in  or  out 
Bin.  (Pa.)  502,  2  Am.  Dec.  474;  Davis  of,  any  lands,  tenements,  or  other  here- 
V.  Bigler,  62  Pa.  St.  242,  1  Am.  Rep.  ditaments  whatsoever,  had  or  made  for 
393;  Hndnal  v.  Teasdall,  1  McCord  the  intent  and  of  purpose  to  defraud 
L..(S.  C.)  227, 10  Am.  Dec.  671.  and  deceive  such  person  or  person3, 

15.  Hail  V.  Alabama  Terminal,  etc.,  bodies  politic  or  corporate,  as  shall 
Co.,  143  Ala.  464,  39  So.  285,  5  Ann.  afterwards  purchase  in  fee  simple,  fee 
Gas.  363,  2  L.B.A.(N.S.)  130;  Dee  t.  tail  for  life,  lives,  or  years,  the  same 
Poster,  21  Hawaii  1,  Ann.  Cas.  1914C  lands,  tenements,  and  hereditaments, 
973;  Reyaokb  v.  Vilas,  8  Wis.  471,  or  any  part  thereof ,  or  any  rent,  profit 
76  Am.  Dec.  238.  or  commodity,  in  or  out  of  the  same  or 

16.  Gilliland  v.  Penn,  90  Ala.  330,  any  part  thereof,  are  declared  void, 
8  So.  15,  9  L.BA.  413;  People  v.  Gar-  as  against  purchasers  for  money  or 
nett,  35  Cad..  470,  95  Am.  Dec.  125 ;  good  consideration,  and  persons  claim- 
Wilson  v.  Walrath,  103  Minn.  412, 115  ing  under  thenr.  Saving,  however  (by 
N.  W.  203,  24  L.R.A.(N.S,)  1127.  section   3),  all  estates  in  and  assur- 

Tfae  statute  27  Eliz.,  c  4,.  after  stat-  ances  of  lands  made  for  good  con- 
ing in  the  preamble  that  greAt  loas  had  sideration  and  bona  fide.  By  section 
been  incurred  by  reason  of  fraudulent  4,  every  conveyance  or  assurance  of 
and  covinous  eonveyanieeB,  gifts,  etc.,  lands,-  with  a  clause  of  revocation,  is 
made  or  to  be  made  out  of  lands,  tene-  declared  to  be  void  its  against  a  siib- 
ments,  and  hereditaments^  purchased  sequent  assurance  of  the  same  here- 
or  to  be  purchased,  which  said  gifts,  ditaments  or  any  part  thereof  made 
etc.,  '^were  or  hereafter  shall  be  meant  without  exercise  of  the  power  of  rev- 
and'  intended  by  the  parties  that  so  ocation,  for  money  or  other  good  con- 
make  the  same  to  be  fraudulent  and  sideration.  Provided  that  no  lawful 
covinous  of  purpose,  and  intent  to  de-  mortgage,  made  bona  fide  without 
ceive  sueb  as  shall  have  purchased  or  fraud  upon  good  consideration,  shall 
shall  purchase  the  same,  or  else  by  the  be  impeached  by  .  force  of  this  Act. 
secret  intent  of  the  parties,  the  same  to  Price  v.  Jenkins,  5  Ch.  D.  619,  46  L. 
be  to  their  own  proper  use  and  at  their  J.  Ch.  805,  37  L.  T.  N.  S.  31, 12  Eng. 
free,  disposition,  coloured  nevertheless  Rul.  Cas.  343  and  note;  CracknaU  v. 
by  a  feigned  countenance  and  show  of  Janson,  11  Ch.  D.  1,  48  L.  J.  Ch.  168, 
words  and  sentences,  a$  though  the  40  L.  f .  N.  S.  640,  27  W.  R,  851,  18 
same  were  made  bona  fid^  for  good  En?.  Rul.  Oas.  68  and  note, 
causes  and  upon  just  and  lawful  con-  17.  Robinson  v.  Holt,  39  N.  H,  557, 
sideration,**  enacts  in  effect,  by  section  75  Am.  Decy  233. 
1,  that  all  and  every  conveyance,  gtent.      Notes:  31  Ij.R.A.  609;  32  L.B.A.  33. 
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the  United  States,  having  been  expressly  adopted  in  many  states,** 
incorporated  as  part  of  the  common  law  in  others,*  and  taken  as  the 
models  for  the  slightly  altered  statutes  of  still  others.* 

4.  Interpretation  of  Statutes. — ^The  statutes  relative  to  fraudulent 
conveyances  have,  from  the  periods  of  their  enactment,  received  that 
construction  which  appeared  most  likely  to  suppress  deceitful  practices, 
and  to  obviate  all  temptation  to  commit  them.*  They  are  highly 
remedial  and  beneficial  in  their  nature,  and  entitled  to  a  free  and 
liberal  interpretation.*  The  Acts  of  13  and  27  Elizabeth  are  in  pari 
materia,  and  should  be  construed  together.  The  spirit  of  the  Act  of 
13  Elizabeth  would  let  in  purchasers  as  well  as  creditors,  and  the 
spirit  of  27  Elizabeth  would  let  in  personal  property  as  well  as  real.* 
The  statutes  of  13  and  27  Elizabeth  did  not  in  terms  apply  to  personal 
property,  but  from  the  time  of  Sir  Edward  Coke's  decision  in  Twyne's 
Case,  decided  in  1601,  sales  of  personal  property,  made  with  intent 

18.  Kent  v.  Lyon,  4  Fla.  474,  50  &  Breeders'  Ass'n,  48  Mioii.  490,  51 
Am.  Dec.  404;  Peck  v.  Land,  2  Ga.  1,  N.  W.  475,  31  A.  S.  R.  663;  Young  v. 
46  Am.  Dec.  368;  GObert  v.  Glenny,  Kellar,  94  Mo.  581,  7  S.  W.  293,  4 
75  la.  513,  39  N.  W.  818,  1  L.R. A.  A.  S.  R.  405 ;  Van  Raalte  v.  Harring- 
479;  Wineland  v.  Coonce,  5  Mo.  296,  ton,  101  Mo.  602,  14  S.  W.  710,  20 
32  Am.  Dec.  320;  Sturtevant  v.  Bal-  A.  S.  R.  626,  11  L,R.A.  424;  Beels  v. 
lard,  9  Johns.  (N.  Y.)  337,  6  Am.  Flynn,  28  Neb.  576,  44  N.  W,  732,  26 
Dec.  281 ;  Jackson  v.  Marshall,  5  N.  C.  A.  S.  R.  351 ;  McCansland  v.  Ralston, 
323,  3  Am.  Dec.  695 ;  Young  v.  La-  12  Nev.  195,  28  Am.  Rep,  781 ;  Ander- 
throp,  67  N.  C.  63,  12  Am.  Rep.  603;  son  v.  Roberts,  18  Johna.  (N.  Y.)  515, 
Hoffman  v.  MackaU,  5  Ohio  124,  64  9  Am.  Dec.  235 ;  Candee  v.  Lord,  2  N. 
Am.  Dec.  637;  Fowler  v.  Stoneum,  11  Y.  269,  51  Am.  Dec  294;  Loos  v.  Wil- 
Tex.  478,  62  Am.  Dec'  490 ;  Hutchin-  kinson,  110  N.  Y.  195,  IS  N.  E.  99, 
son  V.  Kelly,  1  Rob.  (Va.)  123,  39  Am.  1  L.R.A.  250;  Savage  v.  Knight,  92 
Dec.  250.  N.  C.  493,  53  Am.  Rep.  423;  Atkin- 

Notes :  31  L.R.A.  609 ;  32  L.R. A.  33 ;  son  v.  Jordan,  5  Ohio  293,  24  Am. 
18  Eng.  Rul.  Cas.  56.  Dec  281;  Philbrick  v.  O'Connor,  15 

1.  Butler  V.  Moore,  73  Me.  151,  40  Ore.  15,  13  Pac  612,  3  A.  S.  R.  139; 
Am.  Rep.  348;  Robinson  v.  Holt,  39  Daniels  v.  Nelson,  41  Vt.  161,  98  Am, 
N.  H.  557,  75  Am.  Dec.  233.  Dec  577;  Garland  v.  Rives,  4  Rand. 

2.  Moore  v.  Tarlton,  3  Ala.  444,  37  (Va.)  282, 15  Am.  Dec  766;  Skipwith 
Am.  Dec  701;  Elliott  v.  Horn,  10  v.  Cunningham,  8  Leigh  (Va.)  271,31 
Ala.  348,  44  Am.  Dec  488;  Gilliland  Am.  Dec  642;  Reynolds  v.  Vilajs,  8 
V.  Fenn,  90  Ala.  230,  8  So.  15,  9  L.R.A.  Wis.  471,  76  Am.  Dec.  238;  Clemena  ▼. 
413;  Doster  v.  Manistee  Nat.  Bank,  Clemens,  28  Wis.  637,  9  Am.  Rep.  520. 
67  Ark.  325,  55  S.  W.  137,  77  A.  S.  Notes:  31  L.R.A.  609;  32  L.R.A. 
R.  116,  48  L.R.A.  334;  People  v.  Gar-  33. 

nett,  35  Cal.  470,  95  Am.  Dec.  125;  3.  Squires  v.  Riggs,  4  N.  C.  253,  6 

Bull  V.  Bray,  89  Cal.  286,  26  Pac  Am.  Dec  564. 

873,  13  L.R.A.  576;  Tyler  v.  Tyler,  4.  Spuck  v.  Logan,  97  Md.  152,  54 

126  111.  525,  21  N.  E.  616,  9  A.  S.  R.  Atl.  989,  99  A.  S.  R.  427;  Hutchison 

642;  Burt  v.  MeEinstry,  4  Minn.  204,  v.  Kelly,  1  Rob.  (Va.)   123,  39  Am. 

77  .  Am.    Dec    507;    Bruggerman    v.  Dec.  250. 

Hoerr,  7  SJinn.  337,  82  Am.  Dec  97;  5.  Fleming  v.  Townsend,  6  Ga.  103, 

Fallington  v.  Northwestern  Importers'  50  Am.  Dec«  318. 
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to  delay  and  defraud  creditors  or  subsequent  purchasers,  have  been 
regarded  as  within  the  provisions  of  the  statutes.* 

5.  Forms  of  Fraudulent  Conveyances. — ^The  terms  of  the  statutes 
against  fraudulent  conveyances  are  very  broad,  and  indude  every 
form  of  transfer  and  every  transaction  by  which  creditors  or  others 
may  be  defrauded.  It  is  not  the  nature  or  form  of  the  transaction, 
but  the  presence  of  fraud,  which  brings  it  within  the  prohibition  of 
the  statutes.'  The  vigilant  creditor  has  a  right  to  have  the  property 
of  his  debtor  subjected  by  due  process  and  course  of  law  to  the  pay- 
ment of  his  debts,®  and  any  course  of  dealing  the  result  of  which  is  to 
place  beyond  the  reach  of  creditors  property  from  which  their  claims 
might  otherwise  be  satisfied,  may  constitute  a  fraudulent  conveyisuice.* 
It  is  the  diminution  of  the  fund  to  which  the  creditor  had  the  right 
to  look  for  the  payment  of  his  demand  that  gives  him  the  right  to 
complain,  and  this  diminution  may  be  accomplished  either  by  the  im- 
proper diversion  of  assets  which  constitute  it,  or  by  fraudulently 
creating  additional  claims  against  it,  and  either  course  of  dealing  is 
equally  reprehensible  in  the  eyes  of  the  statutes.*^  Good  faith  is  the 
basis  of  all  dealing,  and  every  description  of  contract,  and  every  trans- 
fer or  conveyance  of  property,  by  what  means  soever  it  be  done,  are 
vitiated  by  fraud.*^  Whether  the  contract  be  oral  or  in  writing,** 
whether  executed  by  the  parties  with  all  the  solemnities  of  deeds  by 
seal  and  acknowledgment/*  or  whether  carried  out  by  the  device  of  a 

6.  Wilson  V.  Walrath,  103  Minn.  Trimble  v.  Turner,  13  Sraedes  &  M. 
412,  115  N.  W.  203,  24  L.R.A.(N.S.)  (Miss.)  348,  53  Am.  Deo.  00;  Young 
1127.  V.  KeUar,  94  Migp.  581,  7  S.  W.  293, 

7.  Lehman  v.  Gunn,  124  Ala.  213,  4  A.  S.  R.  405;  Crane  v.  Conklin,  1 
27  So.  475,  82  A.  S.  R.  159,  51  L.R.A.  N.  J.  Eq.  346,  22  Am.  Dec.  519; 
112;  Fennessy  v.  GonsouHn,  11  La.  Knight  v.  Packer,  12  N.  J.  Eq.  214, 
419,  30  Am.  Dec.  720 ;  Pierce  v.  Hill,  72  Am.  Dec.  388 ;  Booth  v.  Bunce,  33 
36  Mich.  194,  24  Am.  Rep.  541;  N.  Y.  139,  88  Am.  Dec.  372;  Williams 
Trimhle  v.  Tnmer,  13  Smedes  &  M.  v.  Commercial  Nat.  Bank,  49  Ore.  492, 
(Miss.)  348,  53  Am.  Dec.  90;  Young  90  Pac.  1012;  91  Pac.  443,  11  L.R.A. 
V.  KeUar,  94  Mo.  681,  7  S.  W.  293,  4  (N.S.)  857;  Reynolds  v.  Vilas,  8  Wis. 
A.   S.  R,  405;  Knight  v.  Packer,  12  471,  76  Am.  Dec.  238. 

N.  J.  Eq.  214,  72  Am.  Dec.  3^8 ;  Booth  10.  Lehman  v.  Gxinn,  124  Ala.  213, 
V.  Bnnce,  33  N.  Y.  139,  88  Am.  Dec  27  So.  475,  82  A.  S.  R.  159,  51  L.R.A. 
372;  Warren  v.  Union  Bank  of  Roch-  112, 

ester,  157  N.  Y.  259,  51  N.  E.  1036,  11.  Fenessy  v.  Gonsoulin,  11  La.  419, 
68  A.  S.  R.  777,  43  L.R.A.  256;  30  Am.  Dec.  720;  Pierce  v.  Hill,  35 
Reynolds  v.  Vilas,  8  Wis.  471,  76  Am.  Mich.  194,  24  Am.  Rep.  541;  TrimWe 
Dec.  238.  v.  Turner,  13  Smedes  &  M.   (Miss.) 

8.  Trimble  v.  Tamer,  13  Smedes  &  348,  53  Am.  Dee.  90;  Yonng  v.  Kellar^ 
M.  (Miss.)  348,  53  Am.  Dec.  90;  94  Mo.  581,  7  S.  W.  293,  4  A.  S.  R. 
Knight  V.  Packer,  12  N.  J.  Eq.  214,  405;  Booth  v.  Bnnce,  33  N.  Y.  139,  88 
72  Am.  Dec.  388.  Am.  Dec.  372. 

9.  Lehman  v.  Gunn,  124  Ala.  213,  12.  Pierce  v.  Hill,  35  Mich.  194,  24 
27  So.  475,  82  A.  S.  R.  159,  51  L.R.A.  Am.  Rep.  541;  Booth  v.  Bance,  33  N. 
112;   Fennessy  v.  Gtonsoulin,  11  La.  Y.  139,  88  Am.  Dec.  372. 

419,  30  Am.  Dec.  720;  Pierce  v.  Hill,  13.  Lehman  v.  Gunn,  124  Ala.  213, 
35    Mich,    194,    24    Am.    Rep.    541 ;   27  So.  475,  82  A.  S.  R.  159,  51  L.R.A. 
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corporatioD  organized  with  all  the  forzofl  and  requirements  demanded 
by  the  statute  in  that  regard,^*  if  it  be  contaminated  with  the  vice  of 
fraud  the  law  declares  it  to  be  a  nullity.^*  All  such  devices  and  instru- 
ments have  been  resorted  to  to  cover  up  fraud,  but  whenever  the  law 
is  invoked  they  axe  declared  nullities;  liey  are  a  perfectly  dead  letter; 
the  law  looks  on  them  as  if  they  had  never  been  executed.^*  They  can  ' 
never  be  justified  or  sanctiBed  by  any  new  shape  or  cover,  by  forms 
or  recitals,  by  covenants  or  sanctions  which  the  ingenuity  or  skill  or 
genius  of  the  rogue  may  devise.*'  Among  the  many  forms  of  transfer 
which  have  been  resorted  to  by  debtors  to  defraud  their  creditors, 
which  the  courts  have  held  to  be  within  the  purview  of  the  statutes, 
are  judgments,  whether  by  confession  *®  or  otherwise^**  mortgages,*^ 

112;  Pierce  v.  Hill,  35  Mich.  194,  24  Bumham,  62  Neb.  385,  87  N.  W.  160, 

Am.  Rep.  541 ;  Booth  v.  Bunce,  33  N.  89  A.  S.  R.  763,  55  L.R.A.  280 ;  Dun- 

Y.  139,  88  Am.  Dec.  372 ;  Warren  v.  ham  v.  Waterman,  17  N.  Y.  9,  72  Am. 

Union  Bank  of  Rochester,  157  N.  Y.  Dec.  406;  Reitenbach  v.  Reitenbach,  1 

259,  51  N.  E.  1036,  68  A.  S.  R.  777,  Rawle  (Pa.)  362,  18  Am.  Dec.  638; 

43  L.R.A.  256.  Bunn  v.  Ahl,  29  Pa.  St.  387,  72  Am. 

14.  Booth  V.  Bunce,  33  N.  Y.  139,  88  Dec.  639 ;  Paget  Sound  Nat.  Bank  v. 
Am.  Dec.  372.    See  also  infra,  par.  12.  Levy,  10  Wash.  499,  39  Pac.  142,  45 

15.  Lehman  v.  Qunn,  124  Ala.  213,  A.  S.  R.  803.  See  also  infra,  par.  15. 
27  So.  475,  82  A.  S.  R.  159,  51  L.R.A.  19.  Atlas  Nat.  Bank  v.  More,  152 
112;  Pierce  v.  HiU,  35  Mich.  194,  24  HI.  528,  38  N.  E.  684,  43  A.  S.  R. 
Am.  Rep.  541;  Trimble  v.  Turner,  13  274;  Fennessy  v.  Qonsoulin,  11  La. 
Smedes  &  M.  (Miss.)  348,  53  Am.  Dec.  419,  30  Am.  Dec.  720;  Clark  v.  Fox- 
90;  Booth  v.  Bunce,  33  N.  Y.  139,  88  croft,  6  Greenl.  (Me.)  296,  20  Am. 
Am.  Dec.  372;  Warren  v.  Union  Bank  Dec.  309;  Downs  v.  Fuller,  2  Mete, 
of  Rochester,  157  N.  Y.  259,  51  N.  E.  (Mass.)  135,  35  Am.  Dec.  393;  Crane 
1036,  68  A.  S.  R.  777,  43  L.R.A.  256.  v.  Conklin,  1  N.  J.  Eq.  346,  22  Am. 

16.  Booth  V.  Bunce,  33  N.  Y.  139,  88  Dec.  519;  Shaw  v.  Dwight,  27  N.  Y. 
Am.  Dec.  372.  244,  84  Am.  Dec.  275;  Booth  v.  Bunce, 

17.  Lehman  v.  Gunn,  124  Ala.  213,  33  N.  Y.  139,  88  Am.  Dec.  372. 

27  So.  475,  82  A.  S.  R.  159,  51  L.R.A.  20.  Christian,   etc..  Grocery   Co.  ▼. 

112;  Pierce  v.  Hill,  35  Mich.  194,  24  Michael,  121  Ala.  84,  25  So.  571,  77 

Am.  Rep.  541;  Trimble  v.  Turner,  13  A.  S.  R.  30;  Fisher  v.  Mclnemey,  137 

Smedes  &  M.  (Miss.)  348.  53  Am.  Dec.  Cal.  28,  69  Pac.  622,  907,  92  A.  S.  R. 

90;  Booth  v.  Bunce,  33  N.  Y.  139,  88  68;   Pettibone   v.   Griswold,   4   Conn. 

Am.  Dec.  372;  Warren  v.  Union  Bank  158,  10  Am.  Dec.  106;  Davenport  v. 

of  Rochester,  157  N.  Y.  259,  51  N.  E.  Foulke,  68  Ind.  382,  34  Am.  Rep.  265; 

1036,  68  A.  S.  R.  777,  43  L.R.A.  256.  Beeler  v.  Bullitt,  3  A.  K.  Marsh.  (Ky.) 

18.  Richards  v.  McMillan,  6  Cal.  280,  13  Am.  Dec.  161;  McCaffery  v. 
419,  65  Am.  Dec.  521 ;  Meeker  v.  Ear-  Burkhardt,  97  Minn.  1,  105  N.  W. 
ris,  19  Cal.  278,  79  Am.  Dec.  215  and  971,  114  A.  S.  R.  688;  Thompson  v. 
note;  Lee  v.  Figg,  37  Cal.  328,  99  Richardson  Drug  Co.,  33  Neb.  714,  50 
Am.  Dec.  271  and  note;  Walton  v.  Sil-  N.  W.  948,  29  A.  S.  R.  505  and  note; 
verton  First  Nat.  Bank,  13  Colo.  265,  Moore  v.  Williamson,  44  N.  J.  Eq.  496, 
22  Pac.  440, 16  A.  6.  R.  200,  5  L.R.A.  15  Atl.  587,  1  L.R.A.  336;  Sabin  v. 
765 ;  Harris  v.  Alcock,  10  Gill  &  J.  Columbia  Fuel  Co.,  25  Ore.  15,  34  Pac. 
(Md.)  226,  32  Am.  Dec.  158;  White  692,  35  Pac.  854,  42  A.  S.  R.  756; 
V.  Trotter,  14  Smedes  &  M.  (Miss.)  30,  Peiser  v.  Peticolas,  50  Tex.  638,  32 
63  Am.  Dec.  112;  Bryan  v.  Miller,  28  Am.  Rep.  621;  Winner  v.  Hovt,  66 
Mo.  32,  75  Am.  Dec.  107;  Pitkin  v.  Wis.  227,  28  N.  W.  380,  57  Am".  Rep. 

470 


12  ^.   C.  L.      FRAUDULENT  CONVEYANCES  § 

tniat^ 


aeeas  oi  irusv   oonos,''  execuuon  saie 
aasignments  for  the  benefit  of  creditorsJ 


257;  Ullman  v.  Duncan,  78  Wis.  213,  Miller  v.  Canklin,  17  Ga.  430,  63  Am. 

47  N.  W.  266,  9  L.R.A.  683;  Daven-  Dec.  248;  McCaUie  v.  Walton,  37  Ga. 

47  N.  W.  266,  9  L.R.A.  683.    And  see  611,  95  Am.   Dec.  369;  McMillan  v. 

Chattel  Mortgages,  vol.  5,  pp.  431-  Knapp,  76  Ga.  171,  2  A.  S.  R.  29; 

43S;  MoRTGAGBS.  'Savery  v.   Spanlding,  8   la.   239,  74 

1.  Hempstead  r.  Johnston,  18  Ark.  Am.  Dec.  300;  Moore  v.  Chureh,  70 
123,  65  Am.  Dec.  458;  Grimsley  v.  la.  208,  30  N.  W.  855,  59  Am.  Rep. 
Hooker,  56  N.  C.  4,  67  Am.  Dec.  227.  439;  Rollins  v.  Shaver  Wagon,  etc., 
And  see  Chattel  Mortgages,  vol.  5,  Co.,  80  la.  380,  45  N.  W.  1037,  20 
pp.  431-438 ;  Mortgages.  A.  S.  R.  427 ;  Clark  v.  Foxorof t,  6 

2.  Powell  V.  Inman,  53  N.  C.  436,  Greenl.  (Me.)  296,  20  Am.  Dec.  309 
82  Am.  Dec.  426 ;  Reitenbach  v.  Reit-  and  note ;  Pike  v.  Bacon,  21  Me.  280, 
enbach,  1  Rawle  (Pa.)  362,  18  Am.  38  Am.  Dec.  259;  Malcolm  v.  Hall, 
Dec.  638.  9  GiU   (Md.)  177,  52  Am.  Dec.  688; 

8.  Abney  v.  Kingsland,  10  Ala.  355,  Inloes  v,  American    Exch.   Bank,   11 

44  Am.  Dec.  491 ;  Stem  v.  Butler,  123  Md.  173,  69  Am.  Dec.  190 ;  Bamitz 

Ala.  606,  26  So.  359,  82  A.  S.  R.  146;  v.  Rice,  14  Md.  24,  74  Am.  Dec.  513; 

Partlow  V.  Lane,  3  B.  Mon.  (Ky.)  424,  Jones  v.   Syer,  52  Md.  211,  36  Am. 

39  Am.  Dec.  473;  Stovall  V.  Farmers',  Rep.    366;    Riley   v.   Carter,   76   Md. 

etc..   Bank,  8   Smedes  &  M.    (Miss.)  581,  25  Atl.  667,  35  A.  S.  R.  443,  19 

305,  47  Am,  Dec.  85 ;  Trimble  v.  Turn-  L-R-A.  489 ;  Borden  v.  Sumner,  4  Pick. 

er,  13  Smedes  &  M.  (Miss.)   348,  53  (Mass.)  265,  16  Am.  Dec.  338;  Widg- 

Am.  Dec.  90 ;  Crary  v.  Sprague,  12  ery  v.  Haskell,  5  Mass.  144,  4  Am.  Dec. 

Wend.  (N.  Y.)  41,  27  Am.  Dec.  110;  41;  Ingraham  v.  Geyer,  13  Mass.  146, 

Foulk  v.  McFarlane,  1  Watts  &  S.  7  Am.  Dec.  132;  Nye  v.  Van  Husan, 

(Pa.)  297,  37  Am.  Dec.  467;  Gilbert  6  Mich.  329,  74  Am.  Dec.  690;  Covert 

V.  Hoffman,  2  Watts  (Pa.)  66,  26  Am.  v.  Rogers,  38  Mich.  363,  31  Am.  Rep. 

Dec.  103 ;  Flovd  v.  Goodwin,  8  Yerges  319 ;  Stamp  v.  Case,  41  Mich.  267,  2 

(Tenn.)  484,  29  Am.  Dec.  130;  Board-  N.  W.  27,  32  Am.  Rep.  156;  Hubbard 

man  v.  Keeler,  1  Aikens  (Vt.)  158,  15  v.  McNaughton,  43  Mich.  220,  5  N.  W. 

Am.   Dec.   670  and  note;   Caswell  v.  293,  38  Am.  Rep.  176;  Truitt  v.  Cald- 

Jones,  65  Vt.  457,  26  Atl.  529,  36  A.  well,  3  Minn.  364,  74  Am.  Dec.  764; 

S.  R.  879,  20  L.R.A.  503;  Reynolds  Matter  of  Dalpay,  41  Minn.  532,  43 

V.  Vilas,  8  Wis.  471,  76  Am.  Dec.  238.  N.  W.  564,  16  A.  S.  R.  729,  6  L.R.A. 

See   also   infra,   par.   14.  108 ;  Arthur  v.  Commercial,  etc,  Bank 

4.  Bomeman  v.  Sidlinger,  15  Me.  of  Vicksburg,  9  Smedes  &  M.  (Miss.) 
429,  33  Am.  Dec.  626.  394,  48  Am.  Dec.  719;  Richardson  v. 

5.  Gazzan  v.  Poyntz,  4  Ala.  374,  37  Marqueze,  59  Miss.  80,  42  Am,  Rep. 
Am.  Dec.  745;  Dubose  v.  Dubose,  7  353;  Pinneo  v.  Hart,  30  Mo.  561,  77 
Ala.  235,  42  Am.  Dee.  588;  Lockhart  Am.  Dec.  625;  McCleery  v.  Allen,  7 
V.  Wyatt,  10  Ala.  231,  44  Am.  Dec.  Neb.  21,  29  Am.  Rep.  377;  Brahmstadt 
481 ;  White  v.  Banks,  21  Ala.  705,  56  v.  MeWhirter,  9  Neb.  6,  2  N.  E.  232, 
Am.  Dec.  283;  Ashley  v.  Robinson,  29  31  Am.  Rep.  396;  Hulley  v.  Chedic,  22 
Ala.  112,  65  Am.  Dec.  387;  Perry  Ins.,  Nev.  127,  ^6  Pac.  783,  58  A.  S.  R. 
etc.,  Co.  V.  Foster,  58  Ala.  502,  29  Am.  729;  Hurd  v.  Silsby,  lO  N.  H.  108,  34 
Rep.  779 ;  Clayton  v.  Johnson,  36  Ark.  Am.  Dec.  142 ;  Vamum  v.  Camp,  13 
406,  38  Am.  Rep.  40,  overruled  on  an-  N.  J.  L.  326,  25  Am.  Dec.  476;  Wilkes 
other  point  by  Collier  v.  Davis,  47  Ark.  v.  Ferris,  5  Johns.  (N.  Y.)  335,  4  Am. 
367,  1  S.  W.  684,  58  Am.  Rep.  758;  I>ec.  364;  Graver  v.  Wakeman,  11 
Pettibone  v.  Stevens,  15  Conn.  19,  38  Wend.  (N.  Y.)  187,  25  Am.  Dec.  624; 
Am.  Dec.  57;  Walters  v.  Whitlock,  9  Litchfield  v.  White,  7  N.  Y.  438,  57 
Fla.  86,  76  Am.  Dec.  607;  Howell  v.  Am.  Dec  534;  Porter  v.  Williams,  9 
Dixon,  21  Fla.  413,  58  Am.  Rep.  673;  N.  Y.  142,  59  Am.  Dec.  519;  Dunham 
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6.  Debtors*  Rights  Respecting  Their  Property.— Every  person 
should  be  permitted  to  exercise  the  most  liberal  and  extended  dis- 
cretion as  to  the  time  and  manner  of  disposing  of  his  property,  invest- 
ing the  proceeds  thereof,  and  of  collecting  his  debts,  provided  he  exer- 
cises that  discretion  fairly  and  honestly  in  reference  to  the  equitable 
rights  of  his  creditors  to  be  paid  out  of  the  same,  and  without  any  view 
or  intention  of  delaying,  hindering,  or  preventing  them  from  obtain- 
ing their  lawful  dues  and  demands .•  But  whenever  he  exceeds  these 
limits  of  his  legitimate  authority  and  power  over  his  property  and 
funds,  whenever  there  is  reason  to  believe  he  has  exercised  that  power 
with  intent  to  delay,  hinder,  or  defraud  those  who  have  a  claim  upon 
that  property  and  those  funds  for  the  satisfaction  of  their  just  demands, 
such  exercise  of  power  becomes  unconscientious  and  inequitable;  and 
the  courts  will  then  control  and  regulate  its  exercise,  in  such  a  manner 
as  to  compel  him  to  do  justice  to  his  creditors.'  There  is  perhaps  no 
principle  of  more  universal  application  than  that  fraud  avoids  aU 
contracts  between  the  parties  themselves  if  one  imposes  on  the  other, 
and  between  them  and  third  persons,  where  they  conspire  to  defraud 
others.®  Such  an  unconscientious  exercise  of  power  by  a  debtor  is 
a  fraud  upon  the  creditor  and  constitutes  what  is  generally  termed  a 
fraudulent  conveyance.* 

V.  Waterman,  17  N.  Y.  9,  72  Am.  Dec.  Tex.  581,  37  Am.  Rep.  760;  Moody  v. 
406 ;  Gates  v.  Andrews,  37  N.  Y.  657,  Carroll,  71  Tex.  143,  8  S.  W.  510,  10 
97  Am.  Dec.  764;  McConnell  v.  Sher-  A.  S.  R.  734;  Goddard  v.  Bridgman, 
wood,  84  N.  Y.  522,  38  Am.  Rep.  537;  25  Vt.  351,  60  Am.  Dec.  272;  Skip- 
Warner  V.  Jaffiray,  96  N.  Y.  248,  48  with  v.  Cunningham,  8  Leigh   (Va.) 
Am.  Rep.  616;  Bagley  v.  Bowe,  105  271,  31  Am.  Dec.  642;  Ciaxk  v,  Fig- 
N.  Y.  171,  11  N.  E.  386,  59  Am.  Rep.  gins,  31  W.  Va.  156,  5  S.  E.  643,  13 
488 ;  Knower  v.  Central  Nat.  Bank,  124  A.  S.  R.  860 ;  Hutchinson  v.  Lord,  1 
N.  Y.  552,  27  N.  E.  247,  21  A.  S.  R.  Wis.  286,  60  Am.  Dec.  381;  Keep  v. 
700;  Dearing  v.  McKinnon  Dash,  etc.,  Sanderson,  2  Wis.  42,  60  Am.  Dec. 
Co.,  165  N.  Y.  78,  58  N.  E.  773,  80  404,   overruled   on   another   point   by 
A.  S.  R.  708;  Coltraine  v.  Causey,  38  Cribben  v.  Ellis,  69  Wis.  337,  34  N.  W. 
N.  C.  246,  42  Am.  Dec*  168;  Atkinson  154;  Lord  v.  Devendorf,  54  Wis.  491, 
V.  Jordan,  "5  Ohio  293,  24  Am.  Dec.  11  N.  W.  903,  41  Am.  Rep.  58;  Win- 
281;  Johnson  v.  Sharp,  31  Ohio  St.  ner  v.  Hoyt,  66  Wis.  227,  28  N.  W. 
611,  27  Am.  Rep.  529;  Lippincott  v.  380,  57  Am.  Rep.  257. 
Barker,  2  Bin.  (Pa.)  174,  4  Am.  Dec.  Note:  24  L.R.A.  376, 
433 ;  Hennessy  v.  Western   Bank,  6  See  also  Assignments  for  Bbkeftt 
Watts  &  S.  (Pa.)  300,  40  Am.  Dec.  op  Creditors,  vol.  2,  pp.  698-704. 
560;  In  re  Wilson,  4  Pa.  St.  430,  45  .6.  Bullitt  v.  Taylor,  34  Miss.  708, 
Am.  Dec.  701 ;  Watson  v.  Bagaley,  12  69  Am.  Dec.  412 ;  Candler  v.  Pettit,  1 
Pa.  St.  164,  51  Am.  Dec.  595;  Beck  Paige  (N.  Y.)  168,  19  Am.  Dec.  399. 
V.  Parker,  65  Pa.  St.  262,  3  Am.  Rep.  7.  Candler  v.   Pettit,  1   Paige   (N. 
625;   Niolon  v.  Douglas,  2  ffill  Eq.  Y.)  168,  19  Am,  Dec.  399. 
(B.  C.)  443,  30  Am.  Dec.  368;  Gads-  8.  Lowry  v.  Pinson,  2  Bailey  L.  (S. 
den  V.  Carson,  9  Rich.  Eq.  (S.  C.)  252,  C.)  324,  23  Am.  Dec.  140.     See  also 
70  Am.  Dee.  207;  Blair  v.  Black,  31  Fraud  and  Deceit,  ante,  par.  3. 
S.  C.  346,  9  S.  E.  1033,  17  A.  S.  R.  9.  Candler  v.  Pettit,  1  Paige  (N.  Y.) 
30;  Linn  v.  Wright,  18  Tex.  317,  70  168,  19  Am.  Dec.  399. 
Am.  Dec.  282;  Eicks  v.  Copeland,  53 
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7.  Fraudulent  Transfers  as  Void  or  Voidable. — The  wording  of 
the  statutes  13  and  27  Elizabeth,  and  of  nearly  all  those  patterned 
after  them  in  this  country,  is  that  the  conveyances  prohibited  shall 
be  "utterly  void."  ^^  The  literal  meaning  of  the  language  used 
would  render  the  covinous  deed  void,  not  only  as  to  the  persons  in- 
tended to  be  defrauded,  but  also  as  to  strangers,  and  even  the  grantor 
himself.**  But  the  unanimous  verdict  of  the  decisions  is  that  a 
voluntary  or  a  fraudulent  conveyance  is  valid  between  the  parties,** 
and  in  fact  as  to  the  whole  world,  except  those  within  the  protection  of 

10.  See  snpra,  par.  3.  30  Am.  Rep.  514;  Barurck  v.  Moyse, 

11.  Burgett  V.  Burgett,  1  Ohio  469,  74  Miss.  415,  21  So.  238,  60  A.  S.  R. 

13  Am.  Dee.  634.  512;  Hendrickfe  v.  Mount,  5  N.  J.  L. 

12.  Davis  v.  Swanson,  64  Ala.  277,  738,  8  Am.  Dec.  623 ;  Babcock  v.  Booth, 
25  Am.  Rep.  678;  Cottingham  v.  Greely  2  Hill  (N.  Y.)  181,  38  Am.  Dec.  578; 
Bamham  Grocery  Co.,  129  Ala.  200,  Anderson  v.  Roberts,  18  Johns.  (N. 
30  So.  560,  87  A.  S.  R.  58;  McKee  v.  Y.)  515,  9  Am.  Dee.  235;  Loos  v.  Wil- 
West,  141  Ala.  531,  37  So.  740,  109  kinson,  110  N.  Y.  195,  18  N.  E.  99,  1 
A.  S.  H.  54;  Doster  v;  Manistee  Nat.  L.R.A.  250;  Coltraine  v.  Causey,  38 
Bank,  67  Ark.  325,  55  S.  W.  137,  77  N.  C.  246,  42  Am.  Dee.  168;  Bynum 
A.  S.  R.  116,  48  L.R.A.  334;  Bicker-  v.  Miller,  86  N.  C»  559,  41  Am.  Rep. 
staff  V.  Doub,  19  Cal.  109,  79  Am.  Dec.  467 ;  Boyd  v.  Turpin^  94  N.  C*  137,  55 
204j  Lawton  V.  Gordon,  34  CaL  36,  91  Am.  Rep.  597;  Bradtfeldt  v.  Cooke, 
Am.  Dec.  670;  Albertoli  v.  Branham,  27  Ore.  194,  40  Pa<3.  1,  50  A.  S.  R. 
80  Cal.  631,  22  Pac.  404^  13  A^  S.  R.  701 ;  Johnson  v,  Harvey,  2  Pen.  & 
200 ;  Riverside  First  Nat.  Bank  V.  East-  W.  (Pa.)  82,  21  Am.  Dec.  426;  In  re 
man,  144  Cal.  487,  77  Pac.  1043,  103  Dougherty,  9  Watts  &  S,  (Pa.)  189, 
A.  S.  R.  95,  1  Ann.  Cas.  G26;  Chapin  '42  Am.  Dec.  326;  Bunn  v.  Ahl,  29  Pa. 
V.  Pease,  10  Conn.  69,  25  Am.  Dec.  56;  St.  387,  72  Am.  Dec.  639;  Heath  v. 
Kent  V.  Lyon,  4  Fla.  474,  56  Am.  Dec.  Page,  63  Pa.  St.  108,  3  Am.  Rep.  533 ; 
404 ;  Campbell  v.  Whitaon,  68  111.  240,  Henderson  v.  Henderson,  133  Pa.  St. 
18  Am.  Rep.  553;  Beidler  v.  Crane,  399,  19  Atl.  424,  19  A.  S.  R,  650; 
135  HI.  92,  25  N.  JE.  655,  25  A.  S.  R.  Blake  v.  Jones,  Bailey  Eq.  (S.  C.) 
349;  Scott  v.  Purcell,  7  Blaokf.  (Ind.)  141,  21  Am.  Dec.  530;  Kid  v,  Mitchell, 
66,  39  Am.  Dec.  453;  Springer  v.  1  Nott  &  McG.  (S.  C.)  334,  9  Am.  Dec 
Drosch,  32  Ind.  486,  2  Am.  Rep.  356;  702;  Hudnal  v.  Wilder,  4  McCord  L. 
Teabout  v.  Jaffray,  74  la,  28,  86  N.  (S.  C.)  294,  17  Am.  Dec.  744;  Stein- 
W.  783,  7  A.  S.  R.  466 ;  Stumbaugh  meyer  v.  Steinmeyer,  64  S.  C.  413,  42 
V.  Anderson,  46  Kan.  541,  26  Pac.  S.  E.  184,  92  A.  S.  R..809,  59  L.R.A. 
1045,  26  A.  S.  R.  121;  Mason  v.  Baker,  319;  Fowler  v.  Stoneum,  11  Tex.  478, 
1  A.  K.  Marsh.  (Ky.)  208,  10  Am.  62  Am.  Dec.  490;  Miller  v.  Koertge, 
Dec.  724;  Gilpin  v.  Davis,  2  Bibb  70  Tex.  162,  7  S.  W.  691,  8  A.  S.  R. 
(Ky.)  416,  6  Am.  Dec.  622;  Anderson  587;  Carpenter  v.  McClure,  39  Vt.  9, 
V.  Green.  7  J*  J.  Marsh.   (Ky.)  448,   91  Am.  Dee.  370;  Tudor  v.  Tudor,  80 

23  Am.  Dec.  417;  Nichols  v.  Patten,  18  Vt.  220,  67  Atl.  539, 130  A,  S.  R.  977  j 
Me.  231,  35  Am.  Dec.  713;  Stewart  v.  Austin  v.  Winston,  1  Hen.  &  M.  (Va.) 
Iglehart,  7  Gill.  &  J.  (Md.)  132,  28  33,  3  Am.  Deq.  583;  Prestou-Parton 
Am.  Dec.  202;  Spindler  v.  Atkinson,  Mill  Co.  v.  Horton,  22  Wash,  236,  60 
3  Md.  409,  56  Am.  Dec.  755;  Downs  Paa  412,  79  A.  S.  R.  928;  Farmers-' 
V.  Fuller,  2  Mete.  (Mass.)  135,  35  Am.  Bank  of  Fairmont  v.  Gould,  48  W.  Va. 
Dec.  393;  Pierce  v.  Hill,  35  Mich.  194,  99, 35  S.  E.  878,  86  A.  S.  R.  24;  French 

24  Am.  Rep.  541;  Beith  v.  Porter,  119  Lumbering  Co,  v.  Theriault,  107  Wis, 
Mich.  365,  78  N.  W.  336,  75  A.  S.  R.  627,  83  N.  W.  927,  81  A.  S.  R.  856,  51 
402;  Gary  v.  Jacobson.  55  Miss.  204,  L.R.A.  910.    See  also  infra,  pazu  111, 
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the  statutes ;  that  is,  the  word  "void"  in  the  statutes  has  been  uniformly 
construed  to  mean  "voidable,"  and  "voidable"  only  at  the  instance 
of  those  embraced  within  the  meaning  of  the  terms  "creditors  and 
others"  or  "purchasers."  ^'  Consequently  the  expression  so  often  used, 
that  a  fraudulent  transfer  is  void  against  creditors,  simply  means  that 
the  rights  of  creditors  as  such  are  not,  with  respect  to  the  property, 
affected  by  the  transfer;  but  that  creditors  may^  notwithstanding  the 
transfer,  avail  themselves  of  all  the  remedies  for  collecting  their  debts 
out  of  the  property,  or  its  avails,  which  the  law  has  provided  in  their 
favor,  and  that  in  pursuing  those  remedies  they  may  treat  the  prop- 
erty as  though  the  transfer  had  not  been  made,  that  is,  as  the  prop- 
erty of  the  debtor.**  The  transfer  is  good,  however,  against  even 
creditors,  unless  they  protect  themselves  by  pursuing  that  prescribed 
course  by  which  alone  the  property  can  be  made  available  for  the 
satisfaction  of  debts.** 

13.  White  V.  Banks,  21  Ala.  705,  56  546,   82   Am.   Dec.   783;    Clemens   v. 

Am.  Dec.  283;  Lee  v.  Figg,  37  Cal.  Clemens,  28  Wis.  637,  9  Am.  Rep.  520 ; 

328,  99  Am.  Dec.  271  and  note;  Cole  Hyman  v.  Landry,  135  Wis.  598,  116 

v.  Marple,  98  111.  58,  38  Am.  Rep.  83;  N.  W.  236, 128  A.  S.  R.  1044. 

Dugan   V.  Vattier,   3   Blackf.    (Ind.)  Notes:  3  A.  S.  R.  727;  14  A.  S.  R, 

245,  25  Am.  Dec.  105;  Quarl  v.  Ab-  750. 

bett,  102  Ind.  233, 1  N.  E.  476,  52  Am.  14.  Quarl  v.  Abbett,  102  Ind.  233, 

Rep.  662;  Yocum  v.  Bullit,  6  Mart.  N.  1  N.  E.  476,  52  Am.  Rep.  662;  Knoop 

S.  (La.)  324,  17  Am.  Dec.  184  and  v,  Kelsey,  102  Mo.  291,  14  S.  W.  110. 
note;  Butler  v.  Moore,  73  Me.  151,  40 '22  A.  S.  R.  777;  Becker  v.  Linton,  80 

Am.  Rep.  348 ;  Rickards  v.  Rickards,  Neb.  655, 114  N.  W.  928,  127  A.  S.  R. 

98  Md.  136,  56  Atl.  397,  103  A.  S.  R.  795;  Wolcott  v.  Ashenfelter,  5  N.  M. 

393,  63  L.R.A.  724;  Oriental  Bank  v.  442,  23  Pac.  780,  8  L.R.A.  691;  Bab- 

Haskins,  3  Mete.  (Mass.)  332,  37  Am.  cock  v.  Booth,  2  Hill  (N.  Y.)  181,  38 

Dec.   140;    Smith   v.    Allen,   5    Allen  Am.   Dec.   578.     As  to  the  remedies 

(Mass.)  454,  81  Am.  Dec.  758;  Brasie  available  to  creditors,  see  infra,  par. 

V.  Minneapolis  Brewing  Co.,  87  Minn.  125  et  seq. 

456,  92  N.  W.  340,  94  A.  S.  R.  709,  67  15.  White  v.  Banks,  21  Ala.  705,  56 

L.R.A.    865    and    note;    Wineland    v.  Am.  Dec.  283;  Bickerstaff  v.  Doub,  19 

Coonce,  5  Mo.  296,  32  Am.  Dec.  320;  Cal.  109,  79  Am.  Dec.  204;  Albertoli 

Knoop  V.  Kelsey,  102  Mo.  291,  14  S.  v.  Branham,  80  Cal.  631,  22  Pac.  404, 

W.  110,  22  A.  S.  R.  777;  Pitkin  v.  13  A.  S.  R.  200;  Quarl  v.  Abbett,  102 

Burnham,  62  Neb.  385,  87  N.  W.  160,  Ind.  233,  1  N.  E.  476,  52  Am.  Rep. 

89  A.  S.  R.  763,  55  L.R.A.  280 ;  Dan-  662 ;  Butler  v.  Moore,  73  Me.  151,  40 

bury  V.  Robinson,  14  N.  J.  Eq.  213,  82  Am.  Rep.  348;  Knoop  v.  Kelsey,  102 

Am.  Dee.   244;   Mackie  v.   Cairns,  5  Mo.  291,  14  S.  W.  110^  22  A.  S.  R. 

Cow.  (N.  Y.)  547,  15  Am.  Dec.  477;  777;  Wolcott  v.  Ashenfelter,  5  N.  M. 

Verplank  v.  Sterry,  12  Johns.  (N.  Y.)  442,  23  Pac.  780,  8  L.R.A.  691;  Know- 

536,  7  Am.  Dec.  348 ;  Knower  v.  Cen-  er  v.  Central  Nat.  Bank,  124  N.  Y.  552, 

tral  Nat.  Bank,  124  N.  Y.  552,  27  N.  27  N.  E.  247,  21  A.  8.  R.  700;  Stein- 

E.  247,  21  A.  S.  R.  700;  Powell  v.  meyer  v.  Steinmeyer,  64  S.  C.  413,  42 

Inman,  53  N.  C.  436,  82  Am.  Dec.  426;  S.  E.  184,  92  A.  S.  R.  809,  59  L.R.A. 

Burgett  V.  Burgett,  1  Ohio  469, 13  Am.  319 ;  Miller  v.  Koertge,  70  Tex.  162, 

Dec.   634;   Adlum  v.   Yard,  1  Rawle  7  S.  W.  691,  8  A.  S.  R.  587:  Preston- 

(Pa.)  163,  18  Am.  Dec.  608  and  note;  Parton  Mill  Co.  v.  Horton,  22  Wash. 

McGee  v.    Campbell,  7  Watts    (Pa.)  236,  60  Pac.  412,  79  A.  S.  R.  928; 
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8.  Partial  Invalidity. — A  conveyance  fraudulent  in  part,  and 
therefore  void  as  to  that  part,  is  not  necessarily  void  in  toto,  but  may 
be  sustEiined  as  to  the  part  which  is  free  from  fraud,**  as  where  the 
object  of  the  transaction  is  to  secure  several  claims,  some  of  which  are 
fraudulent,  and  others  valid ;  *^  or  where  it  is  constructively  fraud- 
ulent as  to  part  of  the  property  involved,  but  not  as  to  the  remainder.*® 
But  if  there  be  actual  fraud  knowingly  participated  in  by  both  parties, 
the  entire  transaction  will  be  void,  even  though  the  fraud  apply  to  a 
part  only.**  Although  conveyances  are  separate,  and  executed  at 
different  times,  if  done  in  pursuance  of  a  common  design  to  defraud, 
any  fact  that  vitiates  one  will  affect  all.*^ 

9.  Subsequent  Occurrences  as  Affecting  Validity. — ^If  a  convey- 
ance is  made  with  an  honest  and  lawful  intent,  it  is  valid,  and  no 
subsequent  fraudulent  or  illegal  act  of  the  parties  can  invalidate  it.* 
So  where  the  grantee  is  ignorant  of  the  fraudulent  intent  of  the  grantor 
at  the  time  of  the  conveyance,  but  learns  of  it  later,  the  validity  of  the 
transaction  is  unaffected.*  But  subsequent  acts  of  the  parties  may  be 
evidence  tending  to  show  that  the  contemporaneous  intent  of  the 
parties,  though  apparently  bona  fide,  was  actually  fraudulent,'  as 
where  the  mortgagee  under  a  chattel  mortgage  valid  on  its  face  per- 
mits the  mortgagor  to  remain  in  possession  of  the  mortgaged  goods, 
and  sell  in  the  usual  course  of  trade ;  *  and  on  the  same  principle,  if  the 
grantor  makes  the  conveyance  in  anticipation  of  a  lawful  claim 
f^ainst  him  and  for  the  purpose  of  defeating  it,  the  right  to  set  it 
aside  will  arise  as  soon  as  the  claim  accrues.®  On  the  other  hand, 
while  the  original  rule  under  the  statute  of  13  Elizabeth  unquestion- 
ably was  that  if  there  was  actual  fraud  at  the  outset  of  a  transaction, 
nothing  thereafter  could  in  any  way  salve  or  amend  it,  yet  exceptions 

Farmers'  Bank  of  Fairmont  v.  Gould,  1.  Dodd  v.  McCraw,  8  Ark.  83,  46 
48  W.  Va.  99,  35  S.  E.  878,  86  A.  S.  Am.  Bee.  301;  Eeels  v.  Knight,  8 
R.  24.  Mart.  N.  S.  (La.)  267,  19  Am.  Dec. 

16.  Hayes  v.  Westcott,  91  Ala.  143,  184;  Summers  v.  Roos,  42  Mis&.  749, 
8  So.  337,  24  A.  S.  R.  875,  11  L.R.A.  2  Am.  Rep.  653;  Currier  v.  Suther^ 
488;  Bamet  v.  Fergus,  51  HI.  352,  99  land,  54  K  H.  475,  20  Am.  Rep.  143; 
Am.  Dec.  547 ;  Pinneo  v.  Hart,  30  Md.  Beck  v.  Parker,  65  Pa.  St.  262,  3  Am. 
561,  77  Am.  Dec.  625 ;  Yietor  v.  Glov-  Rep.  625 ;  Sommerville  v.  Horton,  4 
er,  17  Wash.  37,  48  Pac.  788,  40  L.R.A.  Yerg.  (Tenn.)  541,  26  Am.  Dec.  242. 
297.  2.  Prignon  v.  Daussat,  4  Wash.  199, 

17.  Pinneo  v.  Hart,  30  Mo.  561,  77  29  Pac.  1046,  31  A.  S.  R.  914. 

Am.   Dec.  625;  Victor  v.  Glover,  17  3.  Reels  v.  Knight,  8  Mart.  N.  S. 

Wash.  37,  48  Pac.  788,  40  L.R.A.  297;  (La.)  267,  19  Am.  Dec.  184;  Steele  v. 

18.  Hayes  v.  Westcott,  91  Ala.  143,  Coon,  27  Neb.  586,  43  N.  W.  411,  20 
8  So.  337,  24  A.  S.  R.  875,  11  L.R.A.  A.  S.  R.  705 ;  Sommerville  v.  Horton, 
488.  4  Yerg.  (Tenn.)  541,  26  Am.  Dec.  242. 

19.  Klauber  v.  Schloss,  198  Mo.  502,  4.  Barnet  v.  Fergus,  51  111.  362,  99 
95  S.  W.  930,  115  A.  S.  R.  486.  Am.  Dec.  547. 

20.  Russell  V.  Davis,  133  Ala.  647,  6.  Green  v.  Adams,  59  Vt.  602,  10 
31  So.  514,  91  A.  S.  R.  56.  Atl.  742,  59  Am.  Rep.  761. 
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have  come  to  be  recognized,*  so  that  to-day  there  is  no  doubt  that  a 
fraudulent  transaction  may  be  purged  of  the  fraud  by  the  subsequent 
action  of  the  parties.'  So  a  voluntary  conveyance  may  become  valid, 
and  even  a  fraudulent  grant  may  be  purged  of  the  fraud,  by  matter 
ex  post  facto,  whereby  the  fraudulent  intent  is  abandoned  and  the 
grant  confirmed  for  a  good  and  valuable  consideration ;  ®  or  the  goods 
may  be  restored,  in  which  case  the  transaction  will  likewise  be  puri- 
fied.* But  some  authorities  contend  that  in  order  to  purge  the  trans- 
action of  fraud,  the  acts  of  the  parties  must  be  such  as  in  eflfect  to 
constitute  a  new  conveyance.*®  If  there  is  fraud. on  the  part  of  both 
grantor  and  grantee,  the  conveyance  is  not  validated  by  tiie  grantee's 
subsequently  paying  full  consideration,  for  the  payment  of  considera- 
tion at  the  time  of  the  conveyance  would  not  have  taken  it  out  of  the 
statutes.**  There  must  in  addition  be  an  entire  abandonment  of  the 
fraudulent  purpose.*^  And  likewise  a  fraudulent  conveyance  is  not 
purified  by  merely  abandoning  the  fraudulent  purpose  and  using  it 
for  an  honest  one.*' 

n.  Elements  and  Badges  of  Fraud  Generally 

10.  Indebtedness  as  Element  of  Fraud.— The  owner  of  propertcf 
though  he  be  greatly  indebted  or  even  insolvent  may  sell  it  and  give 
good  title  to  a  bona  fide  purchaser  despite  his  creditors,  up  to  the 
time  when  they  shall  have  acquired  a  lien.**  The  prevailing  doctrine 
in  this  country  is  that  indebtedness  at  the  time  of  a  voluntary  con- 
veyance creates  a  prima  facie  presumption  of  fraud,  and  no  more,** 

6.  Los  Angeles  First  Nat.  Bank  v.  9.  Los  Angeles  First  Nat.  Bank  v. 
Maxwell,  123  Cal.  360,  56  Pac.  980,  69  Maxwell,  123  Cal.  360,  55  Pac.  980',  69 
A.  S.  R.  64.  A.  S.  R.  64;  Hutchina  v.  Sprague,  4 

7.  High  V.  Nelms,  14  Ala.  350,  48  N.  H.  469,  17  Am.  Dec.  439. 

Am.  Dec.  103;  Smith  v.  Allen,  5  Allen  10.  Caldwell  v.  Walker,  76  Miss.  879, 

(Mass.)  454,  81  Am.  Dec.  758;  Carll  25  So.  929,  71  A.  S.  R.  545, 

V.  Emery,  148  Mass.  32, 18  N.  E.  574,  11.  Spuck  v.  Logan,  97  Md.  152,  54 

12  A.  S.  R.  515,  1  L.R. A.  618 ;  Wood  Atl.  989,  99  A.  S.  R.  427. 

V.  Jackson,  8  Wend.  (N.  Y.)  9,  22  Am.  12.  Spuck  v.  Logan,  97  Md.  152,  54 

Dec.  603 ;  Snyder  v.  Grandstaff ,  96  Va.  Atl.  989,  99  A.  S.  R.  427. 

473,  31  S.  E.  647,  70  A.  S.  R.  863.  .  18.  Bunn  v.  Ahl,  29  Pa.  St.  387,  72 

8.  Stover  v.  Herrington,  7  Ala.  142,  Am.  Dec.  639. 

41  Am.  Dec.  86;  High  v.  Nelms,  14  14.  Carter  v.  Neal,  24  Ga.  346,  71 

Ala.  350,  48  Am.  Dec.  103;  Smith  v.  Am.  Dec.  136;  McMahan  v.  Morrison, 

Allen,  5  Allen   (Mass.)   454,  81  Am.  16  Ind.  172,  79  Am.  Dec.  418;  Lowry 

Dec.  758;  Oriental  Bank  v.  Haskins,  v.  Howard,  35  Ind.  170,  9  Am.  Rep. 

3  Mete.  (Mass.)  332,  37  Am.  Dec.  140;  676;  Buell  v.  Buckingham,  16  la.  284, 

Verplank  v.  Sterry,  12  Johns.  (N.  Y.)  85  Am.  Dec.  516;  Kimball  v.  Thomp- 

536,  7  Am.  Dec.  348;  Wood  v.  Jack-  son,  4  Cush.  (Mass.)  441,  50  Am.  Dec 

son,  8  Wend.  (N.  Y.)  9,  22  Am.  Dec.  799;  Rnhl  v.  Phillips,  48  N.  Y.  125, 

603;  Kelsey  v.  Kelley,  63  Vt.  41,  22  8  Am.  Rep.  522;  Saunders  v.  Reilly, 

Atl.  597, 13  L.R.A.  640  and  note;  Snv-  105  N.  Y.  12,  12  N.  E.  170,  59  Am. 

der  V.  Grandstaff,  96  Va.  473,  31  S.  Rep.  472. 

E.  647,  70  A.  S.  R.  863.  15.  Dodd  v.  McCraw,  8  Ark.  83,  46 

476 


12  E.  C.  li.      FRAUDULENT  CONVEYANCES  §  10 

and  that  each  case  must  largely  depend  on  its  own  circumstances,  the 
amount  of  the  indebtedness,  ^e  condition  of  the  grantor's  business 
affairs,  and  any  other  facts  bearing  upon  the  question  of  fraud.  ^*  But 
other  cases  hold  that  a  vcduntary  conveyance  made  by  a  person  in- 
debted at  the  time  will,  from  the  mere  fact  of  its  being  voluntary, 
be  considered  fraudulent  as  to  existing  creditors  who  are  unable  to 
obtain  satisfaction  of  their  claims.^^  If  a  debtor  be  actuallv  insolvent, 
he  may  still  dispose  of  his  property  for  a  valuable  consideration  in 
good  faith,  but  it  seems  to  be  well  settled  that  he  will  not  be  permitted 
to  alienate  his  property  and  place  it  in  a  position  where  it  is  not  sub- 
ject to  process  in  behalf  of  his  creditors,  unless  there  has  been  received 
a  full  and  fair  consideration  for  the  property  transferred,^®  and  the 
same  has  been  made  in  good  faith,^^  and  any  transfer  made  in  con- 
Am.  Dec.  301 ;  Rudy  v.  Austin,  56  Ark.  Am.  Dec.  103 ;  Hanson  v.  Buckner,  4 
73,  19  S.  W.  Ill,  35  A.  S.  R.  85;  Dana  (Ky.)  251,  29  Am.  Dec.  401; 
Merry  v.  Bostwick,  13  HI.  398,  54  Am.  Blake  v.  Jones,  Bailey  Eq.  (S.  C.)  141, 
Dec.  434;  Clark  v.  French,  23  Me.  221,  21  Am.  Dec.  530;  Hutchinson  v.  Kelly, 
39  Am,  Dec  618;  Miles  v.  Richards,  1  Rob*  (Va.)  123,  39  Am.  Dec.  250. 
Walk.  (Miss.)  477,  12  Am.  Dec.  584;  18.  Simmons  v.  Shelton,  112  Ala. 
Jackson  v.  Town,  4  Cow.  (N.  Y.)  599,  .284,  21  So.  309,  57  A.  S.  R.  39;  Rudy 
15  Am.  Dec.  405;  Brown  v.  Mitchell,  v.  Austin,  56  Ark,  73,  19  S.  W.  Ill, 
102  N.  C.  347,  9  S.  E.  702,  11  A.  S.  35  A.  S.  R.  85;  Whittlesey  v.  McMa- 
R.  748;  Qruber  v.  Bowles,  1  Brev.  (S.  hon,  10  Conn.  137,  26  Am.  Dec.  382; 
C.)  266,  2  Am.  Dec.  665;  Briscoe  y.  Redfield  v.  Buck,  35  Conn.  328,  95  Am. 
Bronaugh,  1  Tex.  326,  46  Am.  Dec.  Dec.  241;  Mason  v.  Baker,  1  A.  K. 
108;  Hutchinson  v.  Kelly,  1  Rob.  Marsh.  (Ky.)  208,  10  Am.  Dec.  724; 
(Va.)  123,  39  Am.  Dec.  250.  Lowry  v.  Fisher,  2  Bush  (Ky.)  70,  92 

Note:  1  L.RA.  520.  Am.  Dec.  475;  Ruckop  v.  Abell,  8  B. 

16.  Dodd  V.  MoCxaw,  8  Ark.  83,  46  Men.  (Ky.)  566,  48  Am.  Dec.  406; 
Am.  Dec.  301;  Merry  v.  Bostwick,  13  Howe  v.  Waysman,  12  Mo,  169,  49 
m.  398,  54  Am.  Dec.  434;  Lowry  v.  Am.  Dec.  126;  Quimby  v.  Williams,  67 
Fisher,  2  Bush.  (Ky.)  70,  92  Am.  Dee.  N.  H.  489,  41  Atl.  862,  68  A.  S.  R. 
475;  Beeler  v.  Bullitt,  3  A.  K.  Marsh.  685;  Jackson  v.  Town,  4  Cow.  (N.  Y.) 
(Ky.)  280, 13  Am.  Dec.  161;  Gark  v.  599, 15  Am.  Dec.  405;  Dalton  v.  Thur- 
French,  23  Me.  221,  39  Am.  Dec.  618;  ston,  15  R.  I.  418,  7  Ati.  112,  2  A.  S. 
Miles  V.  Richards,  Walk.  (Miss.)  477,  R.  905;  Hall  v.  Feeney,  22  S.  D.  541, 
12  Am.  Dec.  584;  Brown  v.  Mitchell,  118  N.  W.  1038,  21  L.R.A.(N.S.)  513; 
102  N.  C.  347,  9  8.  E.  702,  11  A.  8.  Dixon  v.  Sanderson,  72  Tex.  359,  10 
R.  748;  McMichael  v.  McDermott,  17  S.  W.  535,  13  A.  S.  R.  801;  Coleman 
Pa.  St.  353,  55  Am.  Dec.  560;  Howard  v.  Cocke,  6  Rand.  (Ya.)  618,  18  Am. 
V.  Williams,  1  Bailey  L.  (S.  C.)  575,   Dec.  757. 

21  Am.  Dec.  483 ;  Wade  v.  Col\^ert,  2       19.  WoodaU  v.  Kelly,  85  Ala.  368,  5 

Mill  Const.  (S.  C.)  27,  12  Am.  Dec.  So.  164,  7  A.  S.  R.  57;  Simmons  v. 

652;  Dixon  v.  Sanderson,  72  Tex.  359,  Shelton,  112  Ala.  284,  21  So.  309,  57 

10  8.  W.  535,  13  A.  8.  R.  801;  Hut-  A.  S.  R.  39;  Bentley  v.  WeUs,  61  HI. 

chinson  t.  Kelly,  1  Rob.  (.Ya.)  123,  39  59,  14  Am.  Rep.  53;  Rucker  v.  Abell, 

Am.  Dec.  250;  Ghamberlayne  v.  Tern-  8  B.-  Mon.   (Ky.)  566,  48  Am.  Dec. 

?le,  2  Rand.  (Ya.)  384,  14  Am.  Dec.  406;    Simpson   v.   Carleton,  1   Allen 

86;  Pike  v.  Miles,  23  Wis.  164, 99  Am.  (Mass.)  109,  79  Am.  Dec  707;  Hall 

Dec  148.  V.  Feeney,  22  S.  D.  541,  118  N.  W. 

Note:  1  L.B.A.  520.  1038,  21  LJEl.A.(N.SO  613. 

17.  High  Y.  Nelins,  14  Ala.  350,  48 
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tenlplation  of  insolvency  is  invalid  under  the  same  circumstances  as 
if  made  by  the  debtor  where  actually  insolvent**^  The  insolvency  of 
the  grantor  known  to  the  grantee  is  not  of  itself  conclusive  evidence 
of  the  bad  faith  of  the  transaction.*  A  conveyance  otherwise  valid  is 
not  rendered  void  by  the  vendor's  becoming  indebted  or  insolvent 
afterwards,  unless  made  with  a  view  to  such  indebtedness.*  The  in- 
solvency of  the  debtor  at  the  time  the  suit  is  brought  to  set  aside  his 
conveyance  as  fraudulent  does  not  carry  with  it  the  presumption  that 
such  insolvency  existed  prior  to  that  time,  and  extended  back  to  the 
time  when  the  conveyance  was  made.' 

11.  Disparity  between  Consideration  and  Real  Value. — Gross  dis- 
parity between  the  consideration  and  the  actual  value  of  the  property 
conveyed  is  a  badge  of  fraud,*  and  this  even  in  the  case  of  an  execution 
sale.*  Under  such,  circumstances  it  is  generally  held  that  equity  will 
in  any  event  subject  the  property  conveyed  to  the  claims  of  creditors 
to  the  extent  that  the  real  value  exceeds  the  consideration,*  for  such 
a  conveyance  is  partially  voluntary.^  If  the  disparity  of  considera- 
tion is  deliberate,  with  intent  to  defraud  creditors,  the  transaction  is 
utterly  void  as  to  creditors,®  and  gross  disparity  may  under  some 

20.  Cole  V.  Millerton  Iron  Co.,  133  Notes:  14  A.  S.  R.  739;  9  L.R.A. 

N.  Y.  164,  30  N.  E.  847,  28  A.  S.  R.  414,  645;  5  L.R.A.(N.S.)  395. 

615.  5.  Crary  v.  Sprague,  12  Wend.  (N. 

1.  Bentley  v.  Wells,  61  lU.  59,  14  Y.)  41,  27  Am.  Dee.  110. 

Am.  Rep.  53.  6.  Bull  v.  Bray,  89  Cal.  286,  26  Pac. 

2.  Kid  v.  MitcheD,  1  Nott  &  McC.  873,  13  L.R.A.  676 ;  Beidler  v.  Crane, 
(S.  C.)  334,  9  Am.  Dec.  702;  Howard  135  111.  92,  25  N.  E.  655,  25  A.  S.  R. 
V.  Williams,  1  Bailey  L.  (S.  C.)  575,  349;  Snyder  v.  Partridge,  138  HI.  173, 
21  Am.  Dec,  483.  29  N.  E.  851,  32  A.  S.  R.  130 ;  Farlin 

3.  Nevers  v.  Hack,  138  Ind.  260,  37  v.  Sook,  30  Kan.  401,  1  Pac.  123,  46 
N.  E.  791,  46  A.  S.  R.  380.  Am.  Rep.  100;  Ripley  v.  Severance,  6 

4.  Bailey  v.  Kennedy,  2  Dd.  Ch.  12,  Pick.  (Mass.)  474,  17  Am.  Dec.  397; 
29  Am.  Dec.  361 ;  Snyder  v.  Partridge,  Withrow  v.  Warner,  56  N.  J.  Eq.  795, 
138  lU.  173,  29  N.  E.  851,  32  A.  S.  R.  35  AU.  1057,  40  Atl.  721,  67  A.  S.  R. 
130 ;  Feigley  v.  Feigley,  7  Md.  537,  61  501 ;  Ten  Eyck  v.  Witbeck,  135  N.  Y. 
Am.  Dec.  375 ;  Bullard  v.  Briggs,  7  40,  31  N.  B.  994,  31  A.  S.  R.  809 ;  Bur- 
Pick.  (Mass.)  533,  19  Am.  Dec.  292;  well  v.  Lumsden,  24  Grat.  (Va.)  443, 
Kuykendall  v.  McDonald,  15  Mo.  416,  18  Am.  Rep.  648. 

57  Am.  Dec.  212  and  note;  State  v.  Notes:  4L.R.A.  354;  5  L.R.A.(N.S.) 

Mason,  112  Mo.  374,  20  S.  W.  629,  34  395. 

A.  S.  R.  390  and  note;  Withrow  v.  7.  Bull  v.  Bray,  89  Cal.  286,  26  Pac. 

Warner,  56  N.  J.  Eq.  795,  35  Ati.  1057,  873,  13  L.R,A.  576. 

40  Atl.  721,  67  A.  S.  R.  501 ;  Crary  v.  8.  Beidler  v.  Crane,  135  111.  92,  25 

Sprague,  12  Wend.  (N.  Y.)  41,  27  Am.  N.  E.  655,  25  A.  S.  R.  349;  Philbrick 

Dec.  110;  Ten  Eyck  v.  Witbeck,  135  v.  O'Connor,  15  Ore.  15,  13  Pac.  612, 

N.  Y.  40,  31  N.  E.  994,  31  A.  S.  R.  3  A.  S.  R.  139;  Weber  v.  Rothchild,  15 

809;  Jessup  v,  Johnston,  48  N.  C.  335,  Ore.  385, 15  Pac.  650,  3  A.  S.  R.  162; 

67  Am.  Dec.  243 ;  Briscoe  v.  Bronangh,  Whiting  v.  Johnson,  11   Serg.  &  R. 

1  Tex.  326,  46  Am.  Dec.  108;  Frisk  v.  (Pa.)  328,  14  Am.  Dec.  633;  Frisk  t, 

Reieelman,  75  Wis;  499,  43  N.  W.  1117,  Reigelman,  75  Wis.  499, 43  N.  W.  1117, 

44  N.  W.  766, 17  A.  S.  R.  198.  44  N.  W.  766,  17  A.  S.  R,  198;  Mat- 
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^  ^x_:x  instances  of  itself  justify  the  inference  that  there  was  actual 
I  ^^  <3,'  especially  where  the  disparity  is  occasioned  not  by  the  absence, 
I  ^^  t>  J  the  illegality  of  the  consideration.*®    A  man  must  be  just  before 
jjj^  ^^    generous,  and  consequently  he  will  not  be  permitted  to  prejudice 
co^^  ^^  :r"editors  by  giving  away  his  property  for  little  or  nothing.**    The 
iji   ^^-s  win  not  weigh  the  value  of  the  goods  sold  and  the  price  received 
ajx^'^xy  nice  scales,  but  all  circumstances  considered,  there  should  be 
Id J^  ^^  5onable  .and  fair  proportion  between  the  one  and  the  other.*^ 
^  j^^^quacy  of  price  does  not  mean  an  honest  difference  of  opinion  as 
I^A^^^^^ice,  but  a  consideration  so  far  short  of  the  real  value  of  the 
^*5^^i^'^^rty  as  to  startle  a  correct  mind.*'    But  in  some  instances  it  has 
7^^^      «aid  that,  a  sale  of  property  in  a  bona  fide  original  transaction  of 
J^^v^^un  and  sale  at  a  price  known  by  both  vendor  and  vendee  to  be 
^^  ^^^^  its  true  vahie  is  not  sufficient  to  charge  the  purchaser  as  trustee 
^^e  differenpe  between  price  and  value,  in  favor  of  creditors  of  the 
ior,*^  because  the  fruits,  of  a  good  bargain  honestly  made  are  as 
t&Tich  property  as  the  consideration  money  paid.**    It  is  generally 
held  that  where  an  inadequate  consideration  is  named  in  a  deed,  the 
presumption  of  fraud  may  be  rebutted  by  proving  that  there  was  in 
reality  another  and  ample  consideration,**  though  according  to  some 
authorities  the  party  to  whom  the  fraud  is  imputed  will  not  be  allowed 
to  prove  any  other  consideration  in  support  of  the  deed  than  the  one 
recited,  and  this  is  on  the  theory  that  no  evidence  is  admissible  which 
contradicts  the  deed.*'    In  case  of  a  mortgage,  pledge  or  other  trans- 
action less  than  an  out  and  out  sale,  the  ratio  of  consideration  to  the 
real  value  loses  its  importance.** 

hews  V.  Feaver,  1  Cox.  Ch.  278, 1  Rev.  12,  Kuykendall  v.  McDonald,  15  Mo. 

Rep.  39,  12  Eng.  Rul.  Cas.  330.  416,  57  Am.  Dec.  212  and  note;  Miles 

9.  Van  Kaalte  v.  Harrington,  101  v.  Miles,  6  Ore.  266,  25  Ana.  Rep.  522 ; 
Mo.  602,  14  S.  W.  710,  20  A.  S.  R.  McGbee  v.  Wells,  57  S,  C.  280,  35  S. 
626, 11  L.R.A.  424 ;  Ten  Eyck  v.  Wit-  E.  529,  76  A.  S.  R.  567. 
beck,  135  N.  Y.  40,  31  N.  E.  994,  31  Note:  14  A.  S.  R.  739. 
A.  S.  R.  809;  Jessup  v.  Johnston,  48  13.  Pope  v.  Brandon,  2  Stew.  (Ala.) 
N.  C.  335,  67  Am.  Dec.  243;  Philbrick  401,  20  Am.  Dfec.  49;  McGhee  v.  Wella, 
V.  O'Connor,  15  Ore.  15,  13  Pac.  612,  57  S,  C.  280,  35  S.  E.  529,  76  A.  S. 
3  A.  S.  R.  139 ;  Weber  v.  Rotbcbild,  15  R.  567. 

Ore.  385, 15  Pac.  650,  3  A.  S.  R.  162;  14.  Rosenheimer  v.  Krenn,  126  Wis. 

Matliews  v.  Feaver,  1  Cox  Cb.  278,  1  617,  106  N.  W.  20,  5  L.R.A.(N.S.) 

Rev.  Rep.  39,  12  Eng.  Rul.  Cas.  330.  395. 

10.  Harting  v.  Jockers,  136  111.  627,  15.  Rosenbeimer  v.  Krenn,  126  Wis. 
27  N.  E.  188,  29  A.  S.  R.  341;,Sidens-  617,  106  N.  W.  20,  5  L.B.A.(N.S.) 
parker  v.  Sidensparker,  52  Me.  481,  83  395. 

Am.  Dec.  527;  Jessup  v.  Jobnston,  48  16.  Harvey  v.  Alexander,  1  Rand. 

N.  C.  335,  67  Am.  Deo.  243;  Kuyken;  (Va.)  219, 10  Am.  Dec.  519. 

dall  V.  McDonald,  15  Mo.  416,  57  Am.  17.  Betts  v.  Union  Bank,  1  Har.  & 

Dec.  212;  Weber  v.  Rotbcbild,  15  Ore.  G.  (Md.)  175/ 18  Am.  Dec.  283. 

385,  15  Pac.  650,  3  A.  S.  R.  162.  J8.  Jewett  v.  Warren,  12  Mass.  300, 

11.  Note:  5  L.R.A.(N.S.)  395.  7  Am.  Dec.  74.  .     . 
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12.  Shifting  Assets  to  Corporation. — ^A  very  usual  fofm  of  fraud- 
ulent conveyance  consists  of  the  shifting  of  the  assets  of  a  debtor  to  a 
corporation  frequently  formed  for  that  specific  purpose,  by  which 
means  the  only  assets  from  which  creditors  could  expect  to  be  paid 
are  placed  beyond  reach  of  their  process.    The  courts  look  askance 
at  such  transactions,  whether  the  debtor  be  an  individual,  a  partner- 
ship, or  another  corporation,  and  if  the  proper  elements  are  present, 
will  subject  the  property  so  transferred  to  the  claims  of-  the  creditors 
of  the  transferor.**    The  fact  that  the  persons  controlling  the  vendee 
corporation  are  substantially  the  same  persons  as  those  making  the 
transfer  is  a  matter  strongly  indicating  fraud.*^    However,  such  trans- 
actions are  not  fraud  per  se,  but  are  merely  badges  of  fraud  to  be  con- 
sidered with  the  other  facts  of  the  case.*    If  the  debtor  is  a  corporation, 
under  the  theory  that  its  assets  are  a  trust  fund  for  its  creditors,  it  is 
sometimes  held  that  the  property  is  subject  to  an  equitable  lien  or 
charge  in  favor  of  the  creditors  of  the  selling  corporation  regardless 
of  the  good  or  bad  intent  behind  the  transfer.*    The  fact  that  a  part- 
nership transfers  its  property  to  a  corporation  organized  by  the  part- 
ners for  the  purpose  of  carrying  on  the  old  business  is  not  of  itself 
evidence  of  fraud,'  and  the  insolvency  of  the  partnership  at  the  time 
of  the  transfer  has  an  important  bearing  on  the  issue  of  fraud.*    It 
is  not  conclusive,  however,  and  it  does  not  deprive  the  parties  of  the 
right  to  show  if  they  are  able  to  do  so  that  the  transfer  was  made  for 
a  good  and  adequate  consideration,'^  for  the  authorities  establish  the 
rule  that  in  the  absence  of  fraud  a  partnership  may  sell  and  transfer 

19.  Metcalf  v.  Arnold,  110  Ala.  180,  1.  Kingman  v.  Mowry,  182  111.  256, 
20  So.  301,  55  A.  S.  R,  24;  Blanc  v.  55  N.  E.  330,  74  A.  S.  R.  169. 
Paymaster  Min.  Co.,  95  Cal.  524,  30  2.*  Williams     v.     Commercial     Nat. 
Pac.  765,  29  A.  S.  B.  149;  J.  I.  Kelley  Bank,  49  Ore.  492,  90  Pac.  1012,  91 
Co.  V.  Pollock,  57  Fla.  459,  49  So.  934,  Pac.  443,  11  L.R.A.(N.S.)  857. 

131  A.  S.  R.  1101 ;  Kingman  V.  Mowry,  S.Allen  v.  Center  Valley  Co.,  21 
182  lU.  256,  55  N.  E.  330,  74  A.  S.  Conn.  130,  54  Am.  Dec.  333;  Thorpe 
R.  169;  Kellogg  v.  Douglas  County  v.  Pennock  Mercantile  Co.,  99  Minn. 
Bank,  58  Kan.  43,  48  P^c.  587,  62  A.  22,  108  N.  W.  940,  9  Ann.  Cas.  229 } 
S.  R.  596;  Missouri  Lead  Min.,  etc.,  Byrne,  etc..  Dry  Goods  Co.  v.  Willis- 
Co.  V.  Reinhard,  114  Mo.  218,  21  S.  Dunn  Co.,  23  S.  D.  221,  121  N.  W. 
W.  488,  35  A.  S.  R.  746;  Williams  v.  620,  29  L.R.A.(N.S.)  589. 
Commercial  Nat.  Bank,  49  Ore.  492,  4.  Thorpe  v.  Pennock  Mercantile 
90  Pac.  1012,  91  Pac.  443,  11  L.R.A.  Co.,  99  Minn.  22,  108  N.  W.  940,  9 
(N.S.)  857;  Montgomery  Web  Co.  v.  Ann.  Cas.  229;  Byrne,  etc.,  Dry  Gk>ods 
Dienelt,  133  Pa.  St.  585,  19  Atl.  428,  Co.  v.  Willis-Dunn  Co.,  23  S.  D.  221, 
19  A.  S.  R.  663.  121  N.  W.  620,  29  L.R.A.(N.S.)  589. 

20.  O'Connor  Min,,  etc.,  Co.  v.  Coosa  5.  Thorpe  v.  Pennock  Mercantile 
Furnace  Co.,  95  Ala.  614,  10  So.  290,  Co.,  99  Minn,  22,  108  N.  W.  940,  9 
36  A.  S.  R.  251 ;  Metcalf  v.  Arnold,  Ann.  Cas.  229 ;  Byrne,  etc.,  Dry  Goods 
110  Ala.  180,  20  So.  301,  55  A.  S.  R.  Co.  v.  Willis-Dunn  Co.,  23  S.  D.  221, 
24;  Montgomery  Web  Co.  v.  Dienelt,  121  N.  W.  620,29  L.BJl.  (N.S.)  589. 
133  Pa.  St.  585,  19  Atl.  428,  19  A.  S.. 

R.  663. 
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the  property  of  the  firm^  and  that  the  purchaser  takes  it  free  from  any 
equities  on  the  part  of  the  simple  cre(Utors  of  the  partnership.* 

13.  Conveyance  Pending  Litigation. — ^A  valid  sale  of  property  dur- 
ing the  pendency  of  an  action  brought  for  the  purpose  of  setting  aside 
an  alleged  fraudulent  sale  of  the  same  property  to  the  detriment  of  a 
complaining  creditor  cannot  be  made  either  by  the  vendor  or  his 
vendee  or  both.'  The  knowledge  of  a  vendee  at  the  time  of  his  pur- 
chasC;  that  a  suit  was  pending  against  his  vendor  to  recover  judgment 
for  a  debt,  however,  is  not  of  itself  proof  of  a  fraudulent  intent  on  his 
part.^  But  the  pendency  of  suits  against  an  indebted  vendor  at  the 
time  of  a  conveyance  is  a  badge  of  fraud  and  a  fact  for  the  considera- 
tion of  the  juiy  in  determining  whether  the  purchaser  bought  with 
notice  under  the  statute  of  Elizabeth.'  The  pendency  of  the  action 
creates  no  lien,  and  a  deed  made  for  a  valuable  consideration  and  in 
good  faith  may  be  valid,  notwithstanding  the  pendency,  at  the  time, 
of  an  action  against  the  grantor.^®  The  pendency  of  an  action  is 
constructive  notice  of  the  matter  involved  in  that  suit;  and  a  purchaser 
of  the  property  which  is  the  immediate  object  of  the  pending  action 
will  be  affected  by  it,  as  a  purchaser  with  notice.**  But  a  lis  pendens 
is  not  even  constructive  notice  of  any  other  points  than  those  which 
are  in  dispute  between  the  parties  to  such  action.**  The  modern 
doctrine  of  lis  pendens  is  based  upon  the  ground  that  the  law  will  not 
allow  litigant  parties  to  give  to  others  pending  the  litigation  rights 
to  the  property  in  dispute  so  as  to  prejudice  the  opposite  party  and 
defeat  the  execution  of  the  decree  to  be  entered  in  tiie  case.*'  A  con- 
veyance at  a  time  when  the  writ  of  attachment  against  the  property  of 

6.  Thorpe  v.  Pennock  Mercantile  Shean  v.  Shay,  42  Ind.  375,  13  Am. 
Co.,  99  Minn.  22,  108  N.  W.  940,  9  Rep.  366;  Mason  v.  Perkins,  180  Mo. 
Ann.  Cas.  229.  702,  79  S.  W.  683,  103  A.  S.  B.  591; 

7.  Jackson  v.  Andrews,  7  Wend,  Philbrick  v.  O'Connor,  15  Ore,  15,  13 
(N.  Y.)  152,  22  Am.  Dec.  674.  Pac.  612,  3  A.  S.  R.  139;  Streeper  v. 

Notes:  90  Am.  Dec.  296;  45  Am.  Eckart,  2  Whart.  (Pa.)  302,  30  Am. 

Rep.  187 ;  32  UR. A.  60.  Dec.  258 ;  Briscoe  v.  Bronaugh,  1  Tex. 

8.  Lowry  v.  Howard,  35  Ind.  170,  9  326,  46  Am.  Dec.  108;  Butler  v. 
Am.  Rep.  676;  Shean  v.  Shay,  42  Ind.  Thompson,  45  W.  Va.  660,  31  S.  E. 
375,  13  Am.  Rep.  366 ;  Cloud  v.  Mai-  960,  72  A.  S.  R.  838. 

vin,  108  la.  52,  75  N.  -W.  645,  78  N.  Note:  32  L.R.A.  60. 

W.  791,  45  L.R.A.  209;  Conry  v.  Ben-  10.  Shean  v.  Shay,  42  Ind.  375,  13 

idict,  108  la.  664,  76  N.  W.  840,  75  Am.  Rep.  366. 

A.  S.  R.  282;  Wilt  v.  Franklin,  1  Bin.  11.  Ray  v.  Roe,  2  Blackf.  (Ind.)  2^8, 

(Pa.)  502,  2  Am.  Dec.  474.  18  Am.  Dec.  159;  Mach  v.  Blanchard, 

Note:  32  L.RA..  60.  15  S.  D.  432,  90  N.  W.  1042,  91  A.  S. 

9.  Chalmers  v.  Sheehy,  132  Cal.  459,  R.  698,  58  L.RA.  811. 

64  Pac.  709,  84  A.  S.  R.  62;  Peck  12.  Ray  v.  Roe,  2  Blackf.   (Ind.) 

T.  Land,  2  Ga.  1,  46  Am.  Dec.  368 ;  258, 18  Am.  Dec.  159. 

Walradt  v.  Broun,  1  CKlman  (HI.)  397,  13.  Jackson  v.  Andrews,  7  Wend. 

41  Am.  Dec.  190;  Ray  v.  Roe,  2  Blackf.  (N.  Y.)  152,  22  Am.  Dee.  574. 

(Ind.)  258,  18  Am.  Dec.  159;  Rogers  Note:  45  Am.  Rep.  187. 

▼.  Evans,  3  Ind.  574,  56  Am.  Dec,  537 ; 
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the  grantor  was  in  the  hands  of  the  sheriff,  of  the  issuing  of  which  the 
grantee  had  no  knowledge  and  which  was  never  levied,  is  not  rendered 
fraudulent  by  such  attachment  proceedings;  but  a  purchase  of  prop- 
erty under  circumstances  which  must  have  suggested  to  the  purchaser 
that  the  object  of  the  vendor  was  to  dispose  of  his  property  for  value 
before  it  could  be  attached  or  seized,  under  a  judgment  recently 
obtained,  is  invalid  as  against  the  judgment  debtor,  though  he  had  no 
actual  notice  of  such  intent.**  The  old  cases  before  the  statute  of 
frauds  of  29  Car.  II  have  said  that  if  a  man,  after  judgment,  and  to 
defraud  execution,  sells  his  goods  for  a  valuable  consideration,  and  the 
buyer  knows  of  the  judgment,  the  sale  is  void  under  13  Eliz.,  c.  5.** 
But  the  modem  doctrine  is  tiiat  the  fact  that  a  purchaser  of  goods 
knows  of  a  judgment  against  the  vendor  at  the  time  of  sale  will  not 
of  itself  render  the  sale  fraudulent  and  void ;  **  but  if  he  knows  of  the 
judgment,  and  purchases  with  the  view  and  for  the  purpose  of  defeat- 
ing an  execution  on  such  judgment,  it  is  fraudulent,  though  a  full 
price  be  paid.*'  So,  a  bona  fide  sale  of  goods  for  a  valuable  considerar 
tion  is  not  invalidated  by  knowledge  that  an  execution  is  about  to  be 
issued  against  the  property  sold,  but  if  he  purchased  with  a  view 
to  defeat  the  remedy  of  creditors  in  relation  to  the  goods  purchased, 
it  would  be  invalid  though  he  gave  a  fair  price.*® 

14.  Collusive  Execution  Sales. — The  courts  take  the  position  that 
there  is  no  fraud  which  more  deserves  reprehension  than  a  fraudulent 
abuse  of  the  process  of  execution  for  the  purpose  of  either  unjustly 
sacrificing  a  debtor's  property,  or  protecting  it  for  him  against  other 
debts.**  Any  act  preventing  competition  among  bidders  at  an  auction, 
on  the  part  of  the  auctioneer  or  persons  causing  the  sale,  vitiates  such 
sale.**  And  a  sheriff's  sale  made  with  no  bidders  or  by-standers  pres- 
ent, except  the  plaintiff,  is  generally  held  collusive  and  invalid.  In 
such  case  it  has  been  said  to  be  the  duty,  not  only  of  the  officer,  but  of 
the  plaintiff,  to  adjourn  the 'sale  when  there  are  no  bidders  or  by- 
standers present.'*  Even  an  innocent  purchaser  at  such  a  sale  is  affect- 
ed by  the  fraud,  and  cannot  set  up  his  purchase  to  the  injury  of  a 
creditor  of  the  execution  debtor.*'  But  on  the  other  hand  it  has  been 
held  that  madequacy  of  price  at  a  judicial  sale,  caused  by  any  act  done 

• 

14.  Note:  32  LH.A.  61.  19.  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S. 

15.  Beals  v.  Guernsey,  8  Johns.  (N.  C.)  122,  24  Am.  Dec.  396;  McMeekin 
Y.)  446,  5  Am.  Dec.  348.  v.  Edmonds,  1  Hill  Eq.  (S.  C.)  288,  26 

16.  Thornton  v.  Davenport,  1  Scam.  Am.  Dec.  203;  Floyd  v.  (Goodwin,  8 
(HI.)  296,  29  Am.  Dec.  358;  Beals  v,  Yerg.  (Tenn.)  484,  29  Am.  Dec.  130. 
Guernsey,  8  Johns.  (N.  Y.)  446,  5  20.  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S. 
Am.  Dec.  348.  C.)  122,  24  Am.  Dec.  396. 

17.  Beals  v.  Guernsey,  8  Johns.  (N.  21.  McMichael  y.  McDermott,  17  Pa. 
Y.)  446,  5  Am.  Dec.  348;  Hehns  v.  St.  353,  55  Am.  Dec.  560. 

Green,  105  N,  C.  251, 11  S,  B.  470, 18       22.  Farr  v.  Sims,  Rich.  Eg.  Cas.  (S, 
A.  S.  R.  893.  C.)  122,  24  Am.  Dee.  396. 

18.  Note :  32  L.R.A.  61. 
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by  the  defendant  in  execution,  or  by  his  direction  or  authority,  i&  not 
ground  for  setting  aside  the  sale;  and  that  to  justify  the  setting  aside 
of  the  sale,  it  must  be  shown  that  there  were  irregularities,  and  that 
they  tended  to  cause  the  inadequacy,  and  were  not  caused  by  the 
defendant.'*  No  presumption  arises  on  the  purchase  of  property 
under  execution  by  the  defendant's  attorney  that  the  purchase  was 
made  for  the  benefit  of  the  client  or  with  his  funds.'^ 

15.  Judgment  by  Confessioiu — ^A  stipulation  by  which  a  debtor 
agrees  to  pay  the  fees  of  his  creditor's  attorney,  in  case  the  latter  is 
compelled  to  resort  to  legal  proceedings  to  collect  his  debt,  is  an  agree- 
ment which  is  not  only  eminently  just,  but  which  rests  upon  a  good 
and  valuable  consideration.'^  Judgment  by  confession  failing  to  set 
out  all  facts  required  by  the  statute  is  prima  facie  fraudulent,  but  not 
absolutely  void ;  the  presumption  of  fraud  may  be  rebutted  by  proof 
that  the  judgment  was  fair,  and  for  a  bona  fide  debt.^  The  fact 
that  a  creditor  does  not  disclose  the  existence  of  his  claim  nor  have 
judgment  entered  thereon  when  he  holds  a  power  of  attorney  from 
his  debtor  authorizing  him  to  enter  such  judgment,  is  not  a  fraud 
upon  those  who  subsequently  become  creditors  of  the  same  debtor  in 
ignorance  of  his  previous  indebtedness,  unless  there  was  an  agree- 
ment between  the  debtor  and  the  creditor  that  the  existence  of  the  debt 
should  be  canceled.' 

16.  Irregularities  in  Deeds  and  Mortgages. — The  fact  that  a  deed 
is  kept  ofif  the  record  is  evidence  to  be  considered  in  determining  the 
question  of  actual  fraud.*  The  fact  that  a  deed  absolute  in  form  is 
taken  as  security,  instead  of  a  mortgage,  is  to  be  considered  in  deter- 
mining whether  fraud  was  intended,  but  it  must  be  upheld  if  shown 
to  have  been  given  in  good  faith  and  without  any  intent  to  defraud,* 
and  the  failure  to  record  such  a  deed  does  not  make  it  fraudulent  in 
the  absence  of  any  agreement  that  it  should  not  be  recorded.*  A 
mortgage  which  does  not  express  the  true  consideration  is  not  con- 
clusively fraudulent,  but  the  existence  of  fraud  must  depend  upon 
the  intention  of  the  parties,  as  shown  from  the  proofs  or  inferred 
from  established  facts.* 

23.  Weaver  v.  Nugent,  72  Tex.  272,  v.  MitcheD,  102  N.  C.  347,  9  S.  B.  702, 
10  S.  W.  458,  13  A.  S.  R.  792.  11  A.  S.  R.  748;  Smith  v.  Moore,  142 

24.  Fisher  v.  Mclnemey,  137  Cal.  28,  N.  C.  277,  56  S.  E.  276,  7  L.R.A. 
69  Pae.  622,  907,  92  A.  S.  R.  68.  (N.S.)  684. 

25.  Weigley  v.  Matst)n,  125  Bl.  64,       4.  MeFariane  v.   Louden,   99   Wis. 
16  N.  E.  881,  8  A.  S.  R.  335.  620,  75  N.  W.  394,  67  A.  S.  R.  883; 

1.  Richards  v.  McMillan,  6  Cal.  419,  Rock  v.  Collins,  99  Wis.  630,  76  N,  W. 
65  Am.  Dec.  521.  426,  67  A.  S.  R.  885. 

2.  Hegeler  v.  Peru  Tirst  Nat  Bank,  6.  McParlane  v.   Louden,  99   Wis. 
129  lU.  157,  21  N.  E.-  812, 16  A.  S.  R.  620,  75  N.  W.  394,  67  A.  S.  R.  883. 
257,  6.  Stover  v.  Herrington,  7  Ala.  142, 

3.  Loos  V.  Wilkinson,  110  N.  Y.  195,  41  Am.  Dee.  88. 
18  N.  E.  99,  1  L.R.A.  250;  Brown 
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17.  Failure  to  Record. — The  failure  of  a  purchaser  to  file  a  deed 
for  record  does  not  render  the  transaction  fraudulent  per  se.^  But 
this  fact  is  a  circumstance  to  be  considered  in  arriving  at  a  conclusion 
as  to  the  presence  or  absence  of  actual  fraud.  And  so  the  failure  of 
a  grantee  to  file  his  conveyance  do^  not  tend  to  impeach  the  good 
faith  of  the  transfer  where  it  does  not  appear  that  it  was  purposely 
kept  from  the  records  and  that  any  one  was  prejudiced  by  the  delay.* 
And  it  has  even  been  held  that  a  secret  agreement  not  to  record  a  mort- 
gage, within  the  time  prescribed  by  law,  is  not  fraudulent  as  to  exist- 
ing creditors  when  it  is  given  for  adequate  consideration,  and  when 
it  is  not  shown  that  such  creditors  were  in  any  way  injured  thereby.* 
If  the  facts  in  the  record  tell  a  pendente  lite  purchaser  that  his  vendor 
committed  fraud,  he  becomes  a  party  to  the  fraud.*® 

18.  Partnership  Transfers. — Anyjugglingof  assets  between  various 
members  of  a  partnership  which  tends  to  hinder  and  delay  creditors 
is  presumptively  fraudulent,**  and  if  the  good  faith  of  the  parties  is 
not  clearly  shown  it  will  be  deemed  conclusively  so,  on  the  theory  that 
the  partners  intended  the  manifest  effect  of  their  acts.*'  Bona  fide 
sale  of  all  partnership  effects  made  by  one  partner  to  another,  at  the 
dissolution  of  the  partnership,  is  valid,  and  the  property  so  sold 
becomes  the  separate  estate  of  the  purchaser,  although  the  firm  and 
both  partners  are  at  the  time  insolvent.**  But  if  two  members  of  a 
partnership  of  three,  being  insolvent,  make  a  transfer  of  its  assets  to 
the  other  member,  the  transfer  is  fraudulent  as  to  partnership  cred- 
itors, though  made  upon  an  adequate  and  valuable  consideration.*^ 
The  individual  creditors  of  a  partner  have  not  such  an  exclusive  right 
to  payment  out  of  his  individual  property  as  to  render  fraudulent  an 
assignment  of  it  for  the  benefit  of  the  firm  creditors.**  Assumption 
by  a  partnership  of  a  debt  of  one  of  its  members  is  not  a  fraud  upon 
the  partnership  creditors,  if  the  firm  is  solvent  and  able  to  pay  its 
other  debts  at  the  time.**  It  is  a  fraud  on  creditors  to  permit  a  partner 
to  withdraw  firm  funds  when  the  partnership  is  insolvent.*^     Elaoh 

7.  American  Trust,  etc.,  Bank  v.  12.  Arnold  v.  Hagerman,  45  N.  J. 
McGettigan,  152  Ind.  582,  52  N.  E.  Eq.  186,  17  Atl.  93,  14  A.  S.  R.  712. 
793,  71  A.  S.  R.  345.  13.  Howe    v.    Lawrence,    9     Cosh. 

Note:  32  L.R.A.  69.  (Mass.)  553,  57  Am.  Dec.  68. 

8.  Note:  32  L.R.A.  69.  14.  Smith  v.   Heineman,  118    AIa. 

9.  American  Trust,  etc.,  Bank  v.  Mc-  195,  24  So.  364,  72  A.  S.  R.  150. 
Qettigan,  152  Ind.  582,  52  N.  E.  793,  15.  Gadsden*  v.  Carson,  9  Rich.  Eq. 
71  A.  S.  R.  345.  (S.  C.)  252,  70  Am.  Dec.  207. 

10.  Stout  V.  Philippi  Manufacturing,  16.  Hage  v.  Campbell,  78  Wis.  572, 
etc.,  Co.,  41  W.  Va.  339,  23  S.  E.  571,  47  N.  W.  179,  23  A.  S.  R.  422. 

56  A.  S.  R.  843.  17.  Baily  v.  Homthal,  154  N.   Y. 

11.  Conroy  v.  Woods,  13  Cal.  626,  73  648,  49  N.  E.  56;  61  A.  S.  R.  645. 
Am.  Dec.  605;  Arnold  v.  Hagerman, 

45  N.  J.  Eq.  186,  17  Ati.  93,  14  A.  S. 
R.  712. 
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partner  is  the  agent  of  the  firm  only  as  to  matters  within  the  scope 
of  the  partnership  business;  and  if  one  partner  gives  a  partnership 
note  for  his  own  debt  without  the  consent  of  his  copartners,  it  is  void 
in  the  hands  of  any  person  having  knowledge  of  the  purpose  for  which 
it  was  given.  Such  a  note  does  not  bind  the  other  partners  without 
their  consent,  and  the  burden  of  establishing  such  consent  rests  on  the 
holder  of  the  note.^® 

19.  Conveyance  of  Entire  Estate. — ^The  fact  that  a  transfer  is  of 
all  the  debtor's  property  does  not  necessarily  render  it  fraudulent.^* 
If  the  conveyance  be  for  the  purpose  of  paying  the  debts,  the  fact 
that  it  is  of  all  the  debtor's  property  is  evidence  of  good  rather  than 
bad  faith.'®  But  such  fact  is  a  material  element  as  leading  to  an  infer- 
ence that  there  must  have  been  the  intent,'^  and  this  is  as  true  in  the 
case  of  a  mortgage  as  of  a  sale.'*  If  a  total  conveyance  is  secret,  the 
presumption  of  fraud  is  of  course  greatly  strengthened.'* 

20.  Transfers  in  Contemplation  of  Marriage. — The  great  weight 
of  authority,  in  the  United  States  at  least,  is  to  the  effect  that  an 
antenuptial  conveyance  of  property  by  either  party  on  the  eve  of  mar^ 
riage  may  be  avoided  by  tl^e  other  provided  it  was  either  actually  or 
constructively  fraudulent  as  to  him  or  her.'^    In  some  cases  it  is  held 

18.  Bemheimer  v.  Rindskopf,  116  Mass.  14,  71  N.  E.  93,  104  A.  S.  R. 

N.  Y.  428,  22  N.  E.  1074,  16  A.  S.  R.  550,  66  LJI.A.  421;  Reels  v.  Flynn,  28 
414.  Neb.  575,  44  N.  W.  732,  26  A.  S.  R. 

19.  Pope  y.  Brandon,  2  Stew.  (Ala.)  351;  Cole  v.  Millerton  Iron  Co.,  133 
401,  20  Am.  Dec.  49 ;  Clayton  v.  John-  N.  Y.  164,  30  N.  E.  847,  28  A.  6.  R. 
son,  36  Ark.  406,  38  Am.  Rep.  40;  615;  Wade  v.  Colvert,  2  Mill  Const 
Wilder  V.  Brooks,  10  Minn.  60;  88  Am.  (S.  C.)  26,  12  Am.  Dec.  652;  Mc- 
Dec.  49;  Wood  v.  Broadley,  76  Mo.  Gowan  v.  Hitt,  16  S.  C.  602,  42  Am. 
23,  43  Am.  Rep.  754;  Niolon  v.  Doug-  Rep.  650;  Wilks  v.  Walker,  22  S.  C. 
las,  2  Hill  Eq.  (S.  C.)  443,  30  Am.  108,  53  Am.  Rep.  706 ;  Winner  v.  Hoyt, 
Dec.  368 ;  Monaghan  Bay  Co.  v.  Dick-  66  Wis.  227,  28  N.  W.  380,  57  Am. 
son,  39  S.  C.  146,  17  S.  E.  696.  39  A.  Rep.  257. 

S.  R.  704;  Martin  v.  OUiver,  9  Humph.       Note:  18  Eng.  Rd.  Cas.  54. 
(Tenn.)  561,  49  Am.  Dee.  717;  Alton       22.  Beder  v.  Bullitt,  3  A.  K.  Marsh. 
V,  Harrison,  L.  R.  4  Ch.  622,  38  L.  J.    (Ky.)  280,  13  Am.  Dec.  161;  Winner 
Ch.  669,  21  L.  T.  N.  S.  282,  17  W.  R.  v.  Hoyt,  66  Wis.  227,  28  N.  W.  380,  57 
1034,  18  Eng.  Rul.  Cas.  47  and  note.  Am.  Rep.  257. 

20.  Pope  V.  Brandon,  2  Stew.  (Ala.)  23.  Bradley  v.  Buford,  Sneed  (Ky.) 
401,  20  Am.  Dec.  49 ;  Clayton  v.  John-  12,  2  Am.  Dec.  703. 

son,  36  Ark.  406,  38  Am.  Rep.  40.  24.  Deke  v.  Huenkemeier,  260  HI. 

21.  Benedict  v.  Renfro,  75  Ala.  121,  131,  102  N.  E.  1059,  Ann.  Cas.  1914D 
51  Am.  Rep.  429;  Supplee  v.  Hall,  75  290,  48  L.R.A.(N.S.)  512  and  note; 
Conn.  17,  52  Atl.  407,  96  A.  S.  R.  188 ;  Beechley  v.  Beechley,  134  la.  75,  108 
Mason  v.  Baker,  1  A.  K.  Marsh.  (Ky.)    N.  W.  762,  120  A.  S.  R.  412, 13  Ann. 

;  208, 10  Am.  Dec.  724;  Beeler  v.  Bullitt,   Cas.  101,  9  L.R.A.(N.S.)  955  and  note; 
^  3  A.  K.  Marsh.  (Ky.)  280,  13  Am.  Petty  v.  Petty,  4  B.  Mon.  (Ky.)  215, 

Dec.  161;  Lewis  v.  Love,  2  B.  Mon.   39  Am.  Dec.  501;  Manes  v.  Durant,  2 

(Ky.)  345,  38  Am.  Dec.  161;  Bradley   Rich.  Eq.   (S.  C.)  404,  46  Am.  Dec. 

V.  Buford,  Sneed   (Ky.)   12,  2  Am.   65;  Ramsay  v.  Joyce,  McMuI.  Eq.  (S. 

Dec.  703;  Matthews  v.  Thompson,  186   C.)  236,  37  Am.  Dec.  550. 
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that  the  mere  fact  of  a  conveyance  under  such  circumstances  raises  a 
presumption  of  fraud,  which  throws  the  burden  of  proof  on  the  party 
having  made  the  conveyance.^  But  in  the  last  analysis  such  cases  are 
really  reduced  to  a  question  of  fact  as  to  whether  there  was  bad  faith 
on  the  part  of  the  grantor,  and  the  criterion  by  which  fraud  is  de- 
termined is,  on  the  one  hand,  good  faith,  and  on  the  other  secrecy 
and  intention  to  defraud,  although  other  elements  such  as  the  fact 
that  the  conveyance  is  voluntary  or  without  consideration,  or  that  it 
is  the  whole  of  the  grantor's  property,  or  that  the  grantee  had  knowl- 
edge of  facts,  often  are  pertinent,  and  sometimes  are  controlling 
features.*  The  element  of  secrecy  is  particularly  important,  for  evi- 
dence that  the  other  party  knew  of  the  conveyance  before  the  marriage 
goes  a  long  way  toward  negotiating  fraud,*  But  fraudulent  intent  will 
not  be  presumed,  and  generally  secrecy  alone  does  not  necessarily  tend 
to  establish  fraud.*  The  evidence  of  fraud  is  particularly  strong  when 
it  is  shown  that  one  of  the  inducing  causes  of  the  marriage  was  the 
assertion  of  the  grantor  of  ownership  of  the  property  conveyed.*  The 
weight  of  modern  authority  is  to  the  effect  that  a  conveyance  made 
with  intent  to  defraud  anyone  who  may  subsequently  become  the 
husband  or  wife  of  the  grantor  is  a  fraud  upon  one  who  subsequently 
does  become  such,  although  he  or  she  has  not  been  chosen  at  the  time 
of  the  conveyance.®  But  the  fact  that  no  treaty  of  marriage  is  pend- 
ing at  the  time  of  a  conveyance  is  a  strong  circumstance  tending  to 
disprove  fraud  on  the  rights  of  the  person  subsequently  married.' 
In  some  cases  the  fact  that  the  grantee  is  a  child  of  the  grantor  by  a 
former  wife,  and  that  the  conveyance  constitutes  a  reasonable  pro- 
vision for  the  support  of  each  child,  is  held  to  be  an  element  tending 
to  negative  the  presence  of  fraudulent  intent  on  the  part  of  the  hus- 
band.®   To  set  aside  on  the  ground  of  fraud  a  conveyance  founded 

1.  Dekev..Huenkemeier,260I11.131,       5.  Petty  v.  Petty,  4  B.  Men.  (Ky.) 
102  N.  E.  1059,  Ann.  Cas.  1914D  290,  215,  39  Am.  Dec.  501. 

48  L.R.A.(N.S.)  512  and  note;  Manes  6.  Beechley  v.  Beechley,  134  la.  75, 

V.  Durant,  2  Rich.  Eq.  (S.  C.)  404,  46  108  N.  W.  762,  120  A.  S.  R.  412,  13 

Am.  Dec.  65.  Ann.  Cas.  101,  9  L.R.A.(N.S.)  955  and 

2.  Gaines  v.  Gaines,  9  B.  Men.  (Ky.)  note. 

295,    48    Am.    Dec.    425;    Spears    v.  Note:  48  L.R.A.(N.S.)  518. 

Shropshire,  U  La.  Ann.  559,  QQ  Am.  7.  Beechley  v.  Beechlev,  134  la.  75, 

Dec.  206.  108  N.  W.  762,  120  A.  S.  R.  412,  13 

Note:  48  L.R.A.(N.S.)  513.  Ann.  Cas.  101,  9  L.R.A.(N.S.)  955. 

3.  Petty  V.  Petty,  4  B.  Men.  (Ky.)  8.  Beechley  v.  Beechlev,  134  la.  75, 
215,  39  Am.  Dec.  501 ;  Manes  v.  Dur-  108  N.  W.  762,  120  A.  S.  R.  412,  13 
ant,  2  Rich.  Eq.  (S.  C.)  404,  46  Am.  Ann.  Cas.  101,  9  L.R.A.(N.S.)  955; 
Dec.  65;  Ramsay  v.  Joyce,  McMul.  Gaines  v.  Gaines,  9  B.  Men.  (Ky.) 
Eq.  (S.  C.)  236,  37  Am.  Dec.  550.  295, 48  Am.  Dec.  425;  Coutts  v.  Green- 

Note:  48  L.R.A.(N.S.)  516.  how,  2  Munf.  (Va.)  363,  5  Am.  Dec. 

4.  Beechley  v.  Beechley,  134  la.  75,  472. 

108  N.  W.  762,  120  A.  S.  R.  412,  13       Note:  48  L.R.A.(N.S.)  520. 
Ann.  Cas.  101,  9  L,R.A.(N.S.)  955. 

486 


12  E.  C.  L.      FRAUDULENT  CONVEYANCES  §  21 

on  a  valuable  consideration,  by  a  person  in  contemplation  of  marriage, 
the  grantee  must  be  shown  to  have  been  a  party  to  the  fraudulent 
intent.*  It  has  been  held  that  the  defrauded  party  need  not  wait 
before  bringing  her  action  to  avoid  an  antenuptial  conveyance  which 
is  in  fraud  of  his  or  her  rights,  until  the  inchoate  right  in  the  property 
conveyed  becomes  absolute  by  the  death  of  the  grantor.*®  The  wife 
in  such  case  is  not  entitled  to  a  decree  setting  aside  the  conveyance 
absolutely,  but  only  to  one  protecting  her  inchoate  dower  rights.** 

2L  Conyeyance  by  Husband  or  Wife. — The  question  whether  a 
husband  or  wife  can  deliberately  convey  personal  property  to  third 
persons  so  as  to  deprive  the  partner  of  the  distributive  share  to  which 
he  or  she  would  otherwise  be  entitled,  is  one  of  considerable  interest. 
Some  courts  have  gone  to  the  extent  of  declaring  that  a  wife,  because 
she  is  a  wife,  has  a  tangible  and  valuable  interest  in  her  husband's 
estate,  springing  from  the  marriage  itself,  which  the  law  recognizes 
and  protects,  and  that  a  voluntary  gift  by  the  husband  to  a  third  party 
may  be  a  fraud  upon  that  interest,  and  upon  her  claim  to  a  distributive 
share.**  But  the  almost  overwhelming  weight  of  authority  is  to  the 
contrary.  And  the  rule  is  established  that  the  law  places  no  restric- 
tion or  limitation  on  the  power  of  the  husband  to  make  such  dispo- 
sition by  gift,  voluntary  conveyance,  or  otherwise,  of  his  personal 
property  during  his  lifetime,  as  he  may  wish,  even  though  his  wife 
is  thereby  deprived  of  the  distributive,  share  therein,  which  would 
otherwise  fall  to  her  upon  his  death.**  But  where  the  transfer  is  a 
mere  device  or  contrivance  by  which  the  husband,  retaining  to  him- 
self the  use  and  benefit  of  the  property  during  his  life,  and  not  part- 
ing with  the  absolute  dominion  over  it,  seeks  at  his  death  to  deprive 
his  widow  of  her  distributive  share,  it  is  to  be  regarded  as  fraudu- 
lent as  to  the  wife,  and  void,**  and  similarly  where  the  motive  is  to 
deprive  the  wife  of  alimony  or  support.**  In  short,  here  as  else- 
where, the  fraudulent  intent  is  the  test.**    The  right  of  a  married 

9.  Beechley  v.  Beechlev,  134  la.  75,  215^  39  Am.  Dee.  501 ;  Gkiines  v.  Gaines, 
108  N.  W.  762,  120  A.  S.  R.  412,  13  9  B.  Mon.  (Ky.)  295,  48  Am.  Dec. 
Ann.  Gas.  101,  9  L.R.A.(N.S.)  955.        425;  Wright  v.  Holmes,  100  Me.  508, 

10.  Petty  v.  Petty,  4  B.  Mon.  (Ky.)  62  Atl,  507,  4  Ann.  Cas.  583,  3  L.R.A. 
215,  39  Am.  Dec.  501.  (N.S.)  769;  Feigley  v.  Feigley,  7  Md. 

Note:  48  L.R.A.(N.S.)  616.  537,  61  Am.  Dec.  375. 

11.  Deke  v.  Huenkemeier,  260  HI.  14.  Wright  v.  Holmes,  100  Me.  508, 
131, 102  N.  E.  1059,  Ann.  Cas.  1914D  62  Ati.  507,  4  Ann.  Cas.  583,  3  L.R.A. 
260,  48  L.R.A.{N.S.)   512  and  note;  (N.S.)  769. 

Petty  V.  Petty,  4  B.  Mon.  (Ky.)  215,  15.  Fahey  v.  Fahey,  43  Colo.  354, 

39  Am.  Dec.  501.  96  Pac.  251,  127  A.  S.  R.  118,  18 

12.  Wright  V.  Holmes,  100  Me.  508,  L.R.A.(N.S.)  1147;  Gaines  v.  Gaines, 
62  Atl.  507,  4  Ann.  Cas.  583,  3  L.R.A.  9  B.  Mon.  (Ky.)  295,  48  Am.  Dec.  425. 
(N.S.)  769.  See  infra,  par.  31. 

13.  Small  V.  Small,  56  Kan.  1,  42  16.  Feigley  v.  Feigley,  7  Md.  537,  61 
Pac.  323,  54  A.  S.  R.  581,  30  L.R.A.  Am.  Dec.  375. 

243;  Petty  v.  Petty,  4  B.  Mon.  (Ky.) 
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woman  to  make  a  gift  of  her  personal  property  without  her  husband's 
consent  is  entirely  a  matter  of  statutory  privilege.  At  common  law 
no  such  right  exists,  and  the  question  whether  the  common  law  has 
been  abrogated  in  any  particular  case  depends  upon  the  construction 
of  the  enabling  acts.^'  In  those  jurisdictions  where  the  disability  of 
coverture  has  been  largely  removed,  it  is  generally  held  that  a  mar- 
ried woman  may  make  such  disposition  by  gift,  voluntary  convey- 
ance, or  otherwise,  of  her  personal  property,  during  her  lifetime,  as 
she  wishes,  even  though  her  husband  is  thereby  deprived  of  the 
distributive  share  therein  which  would  otherwise  fall  to  him  upon 
her  death,  and  even  though  such  disposition  is  made  with  intent 
to  prevent  his  receiving  such  a  distributive  share.**  Even  under  the 
common  law  rule,  however,  it  is  no  fraud  for  a  wife  to  have  prop- 
erty purchased  with  her  separate  estate  placed  in  the  name  of  another 
person.**  Whether  this  freedom  of  disposition  extends  to  gifts  cavisa 
mortis  is  a  matter  over  which  there  is  some  conflict,  depending  on 
whether  such  a  gift  be  considered  in  the  nature  of  a  legacy ;  *^  in  any 
event,  the  executor  or  administrator,  and  not  the  surviving  husband 
or  wife,  is  the  proper  person  to  question  the  validity  of  such  a  gift.* 
22.  Relationship  of  Parties. — The  fact  that  a  vendor  and  purchaser 
are  related  by  blood  or  marriage  in  itself  raises  no  conclusive  pre- 
sumption of  fraud  in  the  transaction.*  But  when  the  good  faith 
of  a  debtor's  transfer  is  in  question,  the  relationship  of  the  parties 
to  the  transfer  is  a  fact  for  the  consideration  of  the  jury.*    And  rela- 

17.  Wright  v.  Holmes,  100  Me.  508,  la.  664,  76  N.  W.  840,  75  A.  S.  R. 
62  Atl.  507,  4  Ann.  Cas.  583  and  note,  282;  Waller  v.  Todd,  3  Dana  (Ky.) 
3  L.R.A.(N.S.)  769  and  note.  503,  28  Am.  Dec.  94;  Noyes  v.  Ross,  23 

18.  Kirkpatrick  v.  Clark,  132  HI.  Mont.  425,  59  Pac.  367,  75  A.  S.  R. 
342,  24  N.  E.  71,  22  A.  S.  R.  531,  8  543,  47  L.R.A.  400;  Squires  v.  Riggs, 
L.R.A.  511;  Wright  v.  Holmes,  100  4  N.  C.  253,  6  Am.  Do'.  564;  Jones  v. 
Me.  508,  62  Atl.  507,  4  Ann.  Cas.  583  Young,  18  N.  C.  352,  28  Am.  Dec.  569 ; 
endnote,  3L.R.A.(N.S.)  769  and  note;  Fleuegel  v.  Henschel,  7  N.  D.  276,  74 
Taylor  v.  Wands,  55  N.  J.  Eq.  491,  37  N.  W.  996,  66  A.  S.  R.  642;  Bumpas 
Atl.  315,  62  A.  S.  R.  818.  v.  Dotson,  7  Humph.  (Tenn.)  310,  46 

19.  Kirkpatrick  v.  Clark,  132  111.  Am.  Dec.  81;  Martin  v.  OUiver,  9 
342,  24  N.  E.  71,  22  A.  S.  R.  531,  8  Humph.  (Tenn.)  561,  49  Am.  Dec. 
L.R.A.  511.  717;    Williams    v.    Walton,    8    Yerg. 

20.  Notes:  3  L.R.A.(N.S.)  769;  4  (Tenn.)  387,  29  Am.  Dec.  1122;  Beloit 
Ann.  Cas.  586.  Second  Nat.  Bank  v.  Merrill,  81  Wis. 

1.  Wright  V.  Holmes,  100  Me.  508,  142,  50  N.  W.  503,  29  A,  S.  R.  870. 
62  Atl.  507,  4  Ann.  Cas.  583,  3  L.R.A.  Notes:  7  A.  S.  R.  83;  32  L.R.A.  67: 
(N.S.)  769.  18  Eng.  Rul.  Cas.  79. 

2.  Hempstead  v.  Johnston,  18  Ark.  3.  Russell  v.  Davis,  133  Ala.  647,  31 
123,  65  Am.  Dec.  458 ;  Salmon  v.  Ben-  So.  514,  91  A.  S.  R.  56 ;  Morgan  v. 
nett,  1  Conn.  525,  7  Am.  Dec.  237;  Kendrick,  91  Ark.  394, 121  S.  W.  278, 
Stewart  v.  Rogers,  25  la.  395,  95  Am.  134  A.  S.  R.  78 ;  Merry  v.  Bostwick,  13 
Dec.  794;  Rollins  v.  Shaver  Wagon,  HI.  398,  54  Am.  Dec.  434;  Whitson  v. 
etc.,  Co.,  80  la.  380,  45  N.  W.  1037,  20  Griffis,  39  Kan.  2U,  17  Pac,  801,  7  A, 
A.  S.  R.  427;  Conry  v.  Benedict,  108  S.  R.  546;  Lewis  v.  Love,  2  B.  Mon. 

488 


i2R,     C.  L. 


FRAUDULENT  CONVEYANCES 


i  2a 


fraud 


tionsfciiX>^  in  connection  with  other  facts  and  circumstances,  is  often 
deemed,  sufficient  to  show  fraud  and  invalidate  the  transfer;*  as, 
^or  iast^-ance,  if  the  grantor  is  on  the  verge  of  being  or  actually  is 
iosolv'iexaL  t.*  The  court  should  carefully  scrutinize  all  cases  of  alleged 
ainst  creditors,  wherein  members  of  the  family  of  the  debtor 
-aim  to  important  or  valuable  interests,  as  against  creditors.* 
Yet  JLxci^ment  cannot  go  upon  mere  suspicion,'  and  it  is  sometimes 
t  the  fact  of  the  relationship  between  vendor  and  vendee 
the  burden  upon  the  parties  to  the  transaction  to  prove 
-was  bona  fide.®     Certain  it  is  that  generally  transactions 


,  38  Am.  Dec.  161 ;  Mason  v.  618,  13  Am.  Dec.  757 ;  Burt  v.  Tim- 

3.80  Mo.  702,  79  S.  W.  683,  mens,  29  W.  Va.  441,  2  S.  E.  780,  6  A. 

-  R.  591;  Johnson  v.  Harvey,  S.  R.  664;  Butler  v.  Thompson,  45  W. 

W.  (Pa.)  82,  21  Am.  Dec  Va.  660,  31  S.  E.  960,  72  A.  S.  R.  838. 


held 
wiU 

that  i-t 


.in  '  iLj^^syth  v.  Matthews,  14  Pa.  St.       Notes :  7  A.  S.  R.  83 ;  32  L.R.A.  67. 


JOO,    OCR      ^jjj    j)g^    522;  Burt  v.  Tim-  5.  Lang  v.  Brown,  21  Ala.  179,  56 

A    S  '  ^^  W.  Va.  441,  2  S.  E.  780,  6  Am.  Dec.  244;  Salmon  v.  Bennett,  1 

^    ^  -^*-  ^  664;  Butler  v.  Thompson,  45  Conn.  525, 7  Am.  Dec.  237;  Stumbaugh 

];g   ^  ^-      660,  31  S.  E.  960,  72  A,  S.  R.  v.  Anderson,  46  Kan.  541, 26  Pac.  1045, 

»^^_  .  26  A.  S.  R.  121;  Lowry  v.  Fisher,  2 

i     T    ^  :  7  A.  S.  R.  83;  32  L.R.A.  67.  Bush  (Ky.)  70, 92  Am.  Dec.  475;  Flint 

^^   i^^^g  V.  Brown,  21  Ala.  179,  56  v.  Chaloupka,  78  Neb.  594,  111  N.  W. 

^^  -"^^o.  244;  Morgan  v.  Kendrick,  91  465, 126  A.  S.  R.  639,  13  L.R.A.(N.S.) 

>l.  •^^^^,  121  S.  W.  278,  134  A.  S.  R.  309;  Satterwhite  v.  Hicks,  44  N.  C. 

ftk  ^^-^^aaon  V.  Bennett,  1  Conn.  525,  7  105,  57  Am.  Dec.  577;  Jesaup  v.  John- 

^A>.*-^«<2.  237;  Whittlesey  v.  McMahon,  ston,  48  N.  C.  335,  67  Am.  Dec.  243; 

^^^^^^-  ^^>  26  Am.  Dec.  382;  Merry  Johnston  v.  Harvey,  2  Pen.  &  W.  (Pa.) 

^'cf^^^ti^ick,  13  111.  398,  54  Am.  Dec.  82, 21  Am.  Dec.  426 ;  Coleman  v.  Cocke, 

^^  ^tewart  v.  Rogers,  25  la.  395,  95  6  Rand.  (Va.)  618, 18  Am.  Dec.  757. 

^;  v>ec,  794;  Stumbaugh  v.  Anderson,  6.  Russell  v.  Davis,  133  Ala.  647,  31 

^jSah.  541, 26  Pac.  1045,  26  A.  S.  R.  So.  514,  91  A.  S.  R.  56;  Merry  v.  Bost- 

^2i;  Lowry  v.  Fisher,  2  Bush.  (Ky.)  wick,  13  HI.  398,  54  Am.  Dec.  434; 

1^,92  Am.  Dec.  475;  Lewis  v.  Love,  2  Howe  v.  Waysman,  12  Mo.  169,  49 

B.  Men.  (Ky.)  345,  38  Am.  Dec.  161;  Am.  Dec.  126;  Flint  v.  Chaloupka,  78 

Waller  v.  Todd,  3  Dana  (Ky.)  503,  28  Neb.  594,  lU  N.  W.  465,  126  A.  S.  R. 

Am.Dec.  94;Feigley  V.  Feigley,  7Md.  639,  13  L.R.A.(N.S.)   309;   Bank  of 

537,  61  Am.  Dec.  375 ;  Howe  v.  Ways-  Colfax  v.  Richardson,  34  Ore.  518,  54 

man,  12  Mo.  169,  49  Am.  Dec.  126;  Pac.  359,  76  A.  S.  R.  664;  Forsyth  v. 

Mason  v.  Perkins,  180  Mo.  702,  79  S.  Matthews,  14  Pa.  St.  100,  53  Am.  Dec. 

W.  683,  103  A.  S.  R.  591;  Flint  v.  522;  Bumpas  v.  Dotson,  7  Humph. 

Chaloupka,  78  Neb.  594,  111  N.  W.  (Tenn.)  310,  46  Am.  Dec.  81;  Burt  v. 

465, 126  A.  S.  R.  639, 13  LR.A.(N.S.)  Timmons,  29  W.  Va.  441,  2  S.  E.  780, 

309;  Cobum  v.  Pickering,  3  N.  H.  415,  6  A.  S.  R.  664;  Butler  v.  Thompson,  45 

14  Am.  Dec.  375;  Satterwhite  v.  Hicks,  W.  Va.  660,  72  A.  S.  R.  838;  Mayers  v. 

44  N.  C.  105,  57  Am.  Dec.  577;  Jessup  Kaiser,  85  Wis.  382,  65  N.  W.  688,  39 

V.  Johnston,  48  N.  C.  335,  67  Am.  Dec.  A.  S.  R.  849,  21  L.R.A.  623. 

243;  Bank  of  Colfax  v.  Richardson,  34  7.  Mayers  v.  Kaiser,  85  Wis.  382,  55 

Ore.  518,  54  Pac.  359,  75  A.  S.  R.  664;  N.  W.  688,  39  A.  S.  R.  849,  21  L.RA.. 

Johnson  v.  Harvey,  2  Pen.  &  W.  (Pa.)  623. 

82,  21  Am.  Dec.  426 ;  Forsyth  v.  Mat-  8.  Morgan  v.  Kendrick,  91  Ark.  394, 

thews,  14  Pa.  St.  100,  53  Am.  Dec.  121  S.  W.  278, 134  A.  S.  R.  78;  WaUer 

522;  Coleman  v.  Cocke,  6  Rand.  (Va.)  v.  Todd,  3  Dana  (Ky.)  503,  28  Am. 
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between  blood  relations  may  be  shown  to  be  fraudulent  as  against 
creditors  by  less  proof,  and  the  party  claiming  the  benefit  of  such 
transactions  is  held  to  fuller  and  stricter  proof  of  their  justice  and 
fairness,  after  they  have  been  shown  to  be  prima  facie  fraudulent, 
than  would  be  required  if  the  transaction  was  between  strangers* 
But  under  some  circumstances  in  the  case  of  voluntary  conveyances 
the  relationship  of  the  parties  may  be  evidence  in  favor  of  the  bona 
fides  of  the  transaction,  for  the  members  of  a  man's  own  family 
are  the  natural  beneficiaries  of  his  bounty.^®  The  presumption  of 
fraud  arising  from  the  close  business  relationship  of  grantor  and 
grantee  is  about  the  same  as  that  arising  from  their  blood  relation- 
ship.^^ 

III.  Persons  Protectbd 

Qeneral  Principles 

23.  Statutes  Liberally  Interpreted. — ^When  a  conveyance  actually 
OP  constructively  fraudulent  is  sought  to  be  avoided,  one  of  the  first 
questions  to  be  considered  is,  whether  the  person  seeking  to  avoid 
it  is  entitled  to  relief  within  the  meaning  of  the  law  of  this  subject.*' 
In  this  connection  it  must  be  borne  in  mind  that  by  the  express  word- 
ing of  the  statute  13  Elizabeth  such  conveyances  are  made  fraudulent 
not  only  as  to  creditors,  but  as  to  "creditors  and  others."  *•  There 
are  many  decisions  determining  the  rights  of  creditors,  but  little 
consideration  has  been  given  by  the  courts  to  the  meaning  and  scope 
of  the  words  "and  others"  in  the  statute.**  It  is  a  general  rule  of 
construction  that  when  general  words  follow  particular  and  specific 
words  in  a  statute  the  former  must  be  confined  to  things  of  the  same 
kind.  Therefore  it  has  frequently  been  said  that  the  word  "creditors'' 
in  the  statute  13  Elizabeth  serves  to  Umit  and  control  the  generality 
of  the  following  words  "other  persons"  so  as  to  include  only  those 
of  like  or  similar  kind  and  nature  to  creditors.**  The  courts,  how- 
ever, look  with  disfavor  on  fraudulent  conveyances,  and  as  a  general 

Dec.  94;  Flint  v.  Chaloupka,  78  Neb.  6  Qa.  103,  50  Am.  Dec.  318;  Coutts  v. 

594,  111  N.  W.  465,  126  A.  S.  R.  639,  Greenhow,  2  Munf.  (Va.)  363,  5  Am. 

13  L.R.A.(N.S.)  309;  Butler  v.  Thomp-  Dec.  472. 

son,  45  W.  Va.  660,  31  S.  E.  960,  72  Note:  14  A.  S.  R.  749. 

A.  S.  R.  838.  11.  Clark  v.  French,  23  Me.  221,  39 

9.  Howe  v.  Waysman,  12  Mo.  169,  Am.  Dec.  618. 

49  Am.  Dec.  126 ;  Bank  of  Colfax  v.  12.  Note :  14  A.  S.  R.  743. 

Richardson,  34  Ore.  518,  54  Pac.  359,  13.  See  supra,  par.  3. 

75  A.  S.  R.  664;  Burt  v.  Timmons,  29  14.  Note;  Ann.  Cas.  1912A  1156. 

W.  Va.  441,  2  S.  E.  780,  6  A.  S.  R.  15.  Small  v.  Small,  56  Kan.  1,  42 

664.  Pac.  323,  54  A.  S.  R.  581.  30  L.R.A. 

10.  Salmon  v.  Bennett,  1  Conn.  525,  243. 
7  Am.  Dec.  237;  Fleming  v.  Townsend, 
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role,  both  in  England  and  in  the  United  States,  they  have  construed 
the  statutes  liberally  so  afi  to  include  within  their  protection  all  per- 
sons who  have  interests  of  which  they  may  be  defrauded.^*  But  while 
the  law  is  ever  ready  to  assist  the  holders  of  bona  fide  claims  by 
setting  aside  conveyances  made  by  their  debtors  in  fraud  of  their 
rights^  it  will  not  lend  its  aid  to  the  holders  of  fictitious  or  trumped- 
up  claims,*'  or  claims  founded  on  an  illegal  consideration,*®  or 
to  complete  outsiders ;  *'  and  no  claim  which  is  incapable  of  enforce- 
ment is  sufficient  to  enable  the  holder  to  avoid  a  fraudulent  convey- 
ance made  by  the  person  against  whom  he  holds  it.'^  One  who  is 
a  mere  depositary  with  no  interest  in  the  goods,  or  concern  in  the 
transaction,  is  beyond  the  protection  of  the  statute.^*  Heirs  cannot 
attack  the  deed  of  their  ancestor  because  it  was  made  to  defraud  his 
creditors,  if  it  is  not  shown  to  defraud  or  injure  the  heirs.* 

24.  Showing  of  Injury  as  Essential. — No  creditor  can  be  said  to 
be  delayed,  hindered,  or  defrauded  by  any  conveyance  until  some 
property  out  of  which  he  has  a  specific  right  to  be  satisfied  is  with- 
drawn from  his  reach.*  In  other  words,  to  entitle  a  creditor  to  set 
aside  a  conveyance  as  fraudulent  it  is  necessary  not  only  that  there 
be  fraud  on  the  part  of  the  vendor,  participated  in  by  the  vendee, 
but  also  that  there  be  an  injury  to  the  person  complaining.*    It  is 

16.  Allen  v.  Pierce,  163  Ala.  612,  50  20.  Note :  52  Am.  Dee.  114. 

So.  924,  136  A.  S.  R.  92;  Fahey  v.  21.  Hendricks  v.  Mount,  5  N.  J.  L. 

Fahey,  43  Colo.  354,  96  Pac  261,  127  738,  8  Am.  Dec.  623. 

A.  S.  R.  118,  18  L.R.A.(N.S.)  1147;  1.  Terrel  v.  Cropper,  9  Mart.  O.  8. 

Bongard  v.  Block,  81  111.  186,  25  Am.  (La.)  350, 13  Am.  Dec.  309. 

Rep.  276;  Tvler  v.  Tyler,  126  111.  525,  2.  Campbell  v.  Jones,  52  Ark.  493, 

21  N.  E.  616",  9  A.  S.  R.  642;  GUliland  12  S.  W.  1016,  6  L.R.A.  783;  Brown  v. 

V.  Jones,  144  Ind.  662,  43  N.  E.  939,  CampbeU,  100  Cal.  635,  35  Pac.  433, 

55  A.  S.  R.  210;  Clark  v.  Foxcroft,  6  38  A.  S.  R.  314;  Ziska  v.  Ziska,  20 

Greenl.  (Me.)  296,  20  Am.  Dec.  309;  Okla.  634,  95  Pac.  254,23  LJl.A.(N.S.) 

Duvall  V.  Waters,  1  Bland,  (Md.)  569,  1;  Barron  v.  Williams,  58  S.  C.  280, 

18  Am.  Dec.  350;  Helms  v.  Green,  105  36  S.  E.  561,  79  A,  S.  R.  840. 

N.  C.  251,  tl  S.  E.  470,  18  A.  S.  R.  3.  Albertoli  v.  Branham,  80  Cal.  631, 

893;  Heath  v.  Page,  63  Pa.  St.  108,  3  22  Pac.  404,  13  A.  S.  R.  200;  J.  I. 

Am.  Rep.  533;   Jenkins  v.   Clement,  Kelley  Co.  v.  Pollock,  57  Fla.  459,  49 

Harp.  Eq.   (S.  C.)   72,  14  Am,  Dec.  So.  934,  131  A.  S.  R.  1101;  Brum- 

698;  Green  v.  Adams,  59  Vt,  602,  10  baugh  v.  Riohcreek,  127  Ind.  240,  26 

Atl.  742,  59  Am.  Rep.  761 ;  Carr  v.  N.  E,  664,  22  A.  S.  R.  649 ;  Kenney  v. 

Davis,  64  W.  Va.  522,  63  S.  E,  326,  Dow,  10  Mart.  0.  S,   (La,)   677,  13 

16  Ann.  Cas.  1031,  20  LJR.A.(N.S.)  Am.   Dec   342;   Baudin   v.  Roliff,  1 

58.  Mart.  N.  S.  (La.)  165,  14  Am.  Dec. 

Notes:  52  Am.  Dec.  113;  14  A.  S.  181;  Guidry  v.  Grivot,  2  Mai-t.  N.  S. 

R.  743.  (La.)  13,  14  Am.  Dec.  193;  Hone  v. 

>      17.  Note:  52  Am.  Dec.  113.    '  Henriquez,  13  Wend.  (N.  Y.)  240,  27 

^      18.  Brnggerman  v.  Hoerr,  7  Minn.  Am.  Dec.  204;  Eigleberger  v.  Kibler, 

337,  82  Am.  Dec.  97.  1  Hill  Eq.  (S.  C.)  113,  26  Am.  Dec. 

Note :  52  Am.  Dec.  113.  192 ;  Barron  v.  Williams,  58  S.  C.  280, 

19.  McClenney  v.  MeClenney^  3  Tex.  36  S.  E.  561,  79  A.  S.  R.  840 ;  Wagner 

192,  49  Am.  Dec.  738.  v.  Law,  3  Wash.  500,  28  Pac.  1109^,  29 
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incumbent  on  a  creditor,  wl^o  complains  of  a  fraudulent  convey- 
ance, to  show  that  his  debtor  has  disposed  of  property  that  might 
otherwise  have  been  subjected  to  the  satisfaction  of  his  debt.  Until 
this  is  done  no  injury  appears.*  And  it  is  also  necessary,  according 
to  some  decisions,  to  show  that  the  grantor  has  not  retained  other 
property  sufficient  to  guarantee  the  complaining  creditor  against 
injury,*  though  other  decisions  hold  that  it  matters  not,  where  per- 
sonal intent  to  defraud  is  shown,  that  the  fraudulent  conveyance,  if 
allowed  to  stand,  would  not  harm  anyone,  by  reason  of  the  fact  that 
the  debtor  has  other  property  ample  in  amount  within  the  reach 
of  his  creditors.*  The  law  takes  no  cognizance  of  fraudulent  prac- 
tices that  injure  no  one.  Fraud  without  injury,  or  injury  without 
fraud,  will  not  support  an  action.  Unless  they  coexist  the  courts  are 
powerless  to  render  any  relief.' 

Creditors 

25.  Who  Are  Creditors  Generally. — Claims  that  arise  from  contract 
are  in,  force  from  the  date  of  the  agreement.  The  liability  arises 
at  that  time,  although  no  demand  accrues  until  afterwards.'  The 
relation  of  debtor  and  creditor  arises  at  the  time  of  the  signing  of  a 
bond,  and  the  obligee  may  impeach  a  conveyance  made  by  the  obligor 
between  that  time  and  the  breach  of  the  condition.*  But  a  creditor 
within  the  statute  against  frauds,  as  to  whom  a  fraudulent  convey- 
ance is  void,  is  not  necessarily  one  who  has  a  demand  for  money 
which  is  due,  or  running  to  maturity,  or  who  has  an  existing  cause 
of  action.  Whoever  has  a  claim  or  demand  on  a  contract  in  existence 
at  the  time  when  a  fraudulent  conveyance  is  made  is  a  creditor  within 
the  meaning  of  the  statute,**  and  the  holder  of  a  contingent  claim 
is  as  fully  protected  by  the  statute  as  one  that  is  absolute.**    Conse- 

• 

Pac.  927,  28  A.  S.  R.  66,  15  L.R.A.  Am.  Rep.  1 ;  J.  I.  Kelley  Co.  v.  Pollock, 
784.  57  Fla.  459,  49  So.  934,  A31  A.  S.  R. 

4.  Campbell  v.  Jones,  52  Ark.  493,  1101. 

12  S.  W.  1016,  6  L.R.A.  783;  Eigle-       8.  Mott  v.  Danforth,  6  Watts  (Pa.) 

berger  v.  Kibler,  1  Hill  Eq.  (S.  C.)    304,  31  Am.  Dec.  468. 

113,  26  Am.  Dec.  192;  Barron  v.  Wil-       Notes:  52  Am.  Dec.  116;  14  A.  S.  R. 

liams,  58  S.  C.  280,  36  S.  E.  561,  79  A.  743;  134  A.  S.  R.  567. 

S.  R.  840.  9.  Stone  v.  Myers,  9  Minn.  303,  86 

5.  Albertoli  v.  Branham,  80  Cal.  631,  Am.  Dec.  104. 

22  Pac.  404,  13  A.  S.  R.  200;  Brum-       Note:  52  Am.  Dec.  116. 

baugh  V.  Richcreek,  127  Ind.  240,  26       10.  Picket  v.  Garrison,  76  la.  347, 

N.  E.  664,  22  A.  S.  R.  649.  41  N.  W.  38, 14  A.  S.  R.  220;  Carr  v. 

6.  Henderson  v.  Farley  Nat.  Bank,  Davis,  64  W.  Va.  522,  63  S.  E.  326,  16 
123  Ala.  547,  26  So.  226.  82  A.  S.  R.  Ann.  Cas.  1031,  20  L.R.A.(N.S.)  58. 
140;  Los  Angeles  First  Nat.  Bank  v.  Notes:  52  Am.  Dec  117;  14  A.  S.  R. 
MaxweU,  123  Cal.  360,  55  Pac  980,  69  743. 

A.  S.  R.  64.  11.  Lyon  v.  Boiling,  9  Ala.  463,  44 

7.  Fellows  V.  Lewis,  65  Ala.  343,  39   Am.  Dec.  444;  Cook  v.  Johnson,  12  N. 
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quently  liability  as  surety  is  as  clearly  within  the  statute  as  liability 
as  principal.^^  In  cases  of  contingent  liability,  the  liability,  when- 
ever happening,  relates  back  to  the  date  when  it  was  originally  in- 
curred.^* A  woman  who  has  obtained  a  decree  for  alimony  is  entitled 
to  protection  against  transfers  by  her  husband  to  defeat  her  rights.^^ 

26.  Existing  and  Subsequent  Creditors. — ^At  common  law  a  con- 
veyance in  fraud  of  creditors  could  he  attacked  only  by  existing  cred- 
itors; it  was  valid  as  to  creditors  arising  subsequently  to  its  execution,** 
but  by  virtue  of  the  statute  13  Elizabeth  and  the  analogous  statutes 
in  this  country  subsequent  creditors  also  are  protected  against  fraud.** 
Even  under  these  statutes,  however,  a  distinction  is  usually  made 
between  creditors  who  became  such  before  a  conveyance  and  those 
who  became  such  afterward.*^    From  the  mere  fact  of  the  gift  being 

J.  £q.  51|  72  Am.  Dee.  381 ;  Godbold  Gilliland  v.  Jones,  144  Ind.  662,  43  N. 

v.  Lambert,  8  Rich.  Eq.  (S.  C.)  155,70  E.  939,  55  A.  S.  R.  210;  Waller  v. 

Am.  Dee.  192;  Sallaske  v.  Fletcher,  73  Todd,  3  Dana  (Ky.)  503,  28  Am.  Dec. 

Wash.  593,  132  Pac.  648,  Ann.  Cas.  94;  Clark  v.  French,  23  Me.  221,  39 

1914D  760  and  note,  47  L.R.A.{N.8.)  Am.  Dec.  618;  Scott  v.  Keane,  87  Md. 

320  and  note ;  Carr  v.  Davis,  64  W.  Va.  709,  40  Atl.  1070,  42  L.R  A.  359 ;  Liver- 

522,  63  S.  E.-326, 16  Ann.  Cas.  1031,  more  v.  Boutelle,  11  Gray  (Mass.)  217, 

20  L.RA.(N.S.)  68.  71  Am.  Dec.  708;  Steele  v.  Coon,  27 

Note:  52  Am.  Dec  117.  Neb.  586,  43  N.  W.  411,  20  A.  S.  R. 

12.  Choteaa  v.  Jones,  11  HI.  300,  50  705;  Anderson  v.  Roberts,  18  Johns. 
Am.  Dec.  460;  Bowen  v.  Hoskins,  45  (N.  Y.)  515,  9  Am.  Dec.  235;  Savage 
Miss.  183,  7  Am.  Rep,  728 ;  Ames  v.  v.  Murphy,  34  N.  Y.  508,  90  Am.  Dec. 
Dorroh,  76  Miss.  187,  23  So.  768,  71  733;  Hudnal  v.  Teasdall,  1  McCord 
A.  S.  R.  622;  Godbold  v.  Lambert,  8  L.  (S.  C.)  227,  10  Am.  Dee.  671; 
Rich.  Eq.  (S.  C.)  155,  70  Am.  Dec.  Hutchinson  v.  Kelly,  1  Rob.  (Va.)  123, 
192;  WOliams  v.  Tipton,  5  Humph.  39  Am.  Dec  250. 

(Tenn.)  G6,  42  Am.  Dec.  420;  Hutchi-  17.  Potter  v.  Grade,  58  Ala.  303,  29 

son  V.  Kelly,  1  Rob.   (Va.)   123,  39  Am.  Rep.  748;  Gilliland  v.  Fenn,  90 

Am.  Dec  250;  Ellis  v.  Southwestern  Ala.  230,  8  So.  15,  9  L.RAl.  413  and 

Land  Co.,  108  Wis.  313,  84  N.  W.  417,  note;  Driggs  &  Go's  Bank  v.  Norwood, 

81  A.  S.  R.  909.  .  50  Ark.  42,  6  S.  W.  323,  7  A-  S.  R.  78; 

Notes :  52  Am.  Dec.  117 ;  134  A.  S.  Rudy  v.  Austin,  56  Ark.  73,  19  S.  W. 

R.  567.  Ill,  35  A.  S.  R.  85;  Cosby  v.  Ross,  3 

13.  Ames  v.  Dorroh,  76  Miss.  187,  23  J.  J.  Marsh.  (Ey.)  290,  20  Am.  Dec. 
So.  768,  71  A.  S.  R.  522.  140;  Hanson  v.  Buckner,  4  Dana  (Ky.) 

14.  Masterson  v.  Ogden,  78  Wash.  251,,  29  Am.  Dec  401 ;  Scott  v.  Keane. 
644,  139  Pac  654,  Ann.  Cas.  1914D  87  Md.  709,  40  Atl.  1070,  42  L.R.A. 
885.  359;    Pelham    v.    Aldrich,    8    Gray 

15.  Springer  v.  Drosch,  32  Ind.  486,  (Mass.)  515,  69  Am.  Dec.  266;  Lander 
2  Am.  Rep.  366;  Burgett  v.  Burgett,  v.  Ziehr,  150  Mo.  403,  51  S.  W.  742,  7a 
1  Ohio  469, 13  Am.  Dec  634;  Hutchi-  A.  S.  R.  456;  Washington  Nat.  Bank 
son  V.  Kelly,  1  Bob.  ( Va.)  123,  39  Am.  v.  Beatty,  77  N.  J.  Eq.  252,  76  Atl.  442, 
Dec.  250.  140  A.  S.  R.  555 ;  Best  v.  Smith,  193 

16.  EUiott  y.  Horn,  10  Ala.  348,  44  Pa.  St.  89,  44  Atl.  329,  74  A.  S.  R. 
Am.  Dec  488;  Christian,  etc.  Grocery  676;  Jenkins  v.  Clement,  Harp.  Eq. 
Co.  T.  Michael)  121  Ala.  84,  25  So.  571,  (S.  C.)  72, 14  Am.  Dec  698  and  note; 
77  A.  S.  R.  30;  Read  v.  Wilson,  22  HL  Bates  v.  Cobb,  29  S.  C.  395,  7  S.  E. 
376,  74  Am.  Dee.  169;  Springer  ▼.  743,13  A  S.  R.  742;  Jackson  v.  Plyler^ 
Drvjfich,  32  Ind.  486,  2  Am.  Rep.  366;  38  S.  C.  496, 17  8.  E.  255,  37  A.  S.  R. 
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§  26  FRAUDULENT  CONVEYANCES       12  B.  C.  L. 

voluntary  and  without  a  valuable  consideration,  fraud  may  be  an 
inference  of  law  as  to  existing  creditors,^*  and  it  is  immaterial  that 
a  consideration  is  named  in  the  deed,  the  only  operation  of  such 
a  clause  being  to  prevent  a  resulting  trust  to  grantor.  *•  Subsequent 
creditors,  on  the  other  hand,  are  in  a  less  favorable  position,  because 
their  debts,  being  contracted  after  the  conveyance  Uiey  seek  to  im- 
peach, cannot  generally  be  said  to  have  been  incurred  on  the  faith 
of  the  property  conveyed,*  and  therefore  as  to  them  there  is  no 
necessary  legal  presumption  arising  from  the  fact  that  the  convey- 
ance is  voluntary,  but  there  must  be  fraud  in  fact,  and  the  burden 
is  on  the  subsequent  creditor  to  prove  such  fraud.* 

782;  Nicholas  v.  Ward,  1  Head.  S.  C.  514,  32  S.  E.  523,  71  A.  S.  R. 
(Tenn.)  323,  73  Am.  Dec.  177.  814;     Nicholas     v.    Ward,    1     Head 

Notes:  52  Am.  Dec.  119;  1  L.R.A.    (Tenn.)  323,  73  Am.  Dec.  177;  Huteh- 
52Q;  Ann.  Cas.  1913C  1376.  ison  v.  Kelly,  1  Rob.   (Va.)   123,  39 

18.  Huggins  V.  Perrine,  30  Ala.  396,  Am.  Dec.  250. 
68  Am.  Dec.  131;  Potter  v.  Gracie,  58  Notes:  52  Am.  Dec.  119;  1  L.R.A. 
Ala.  303,  29  Am.  Rep.  748 ;  Gilliland  520 ;  67  L.R.A.  595. 
V.  Fenn,  90  Ala.  230,  8  So.  15,  9  L.R.A.  19.  Note:  9  L.R.A.  414. 
413  and  note;  Wooten  v.  Steele,  109  1.  Bullitt  v.  Taylor,  "34  Miss.  708, 
Ala.  563,  19  So.  972,  55  A.  S.  R.  947;  69  Am.  Dec.  412;  Pike  v.  Miles,  23 
Driggs  &  Go's  Bank  v.  Norwood,  50  Wis.  164,  99  Am.  Dec.  148. 
Ark.  42,  6  S.  W.  323,  7  A.  S.  R.  78;  2.  Huggins  v.  Perrine,  30  Ala.  396, 
Rudy  V.  Austin,  56  Ark.  73,  19  S.  W.  68  Am.  Dec.  131;  Potter  v.  Gracie,  58 
111,  35  A.  S.  R.  85 ;  Brady  v.  Irby,  101  Ala.  303,  29  Am.  Rep.  748 ;  Gilliland 
Ark.  573,  142  S.  W.  1124,  Ann.  Cas.  v.  Fenn,  90  Ala.  230,  8  So.  15,  9  L.R.A. 
1913E  1054;  Cosby  v.  Ross,  3  J.  J.  413  and  note;  Wilson  v.  Stevens,  129 
Marsh.  (Ky.)  290,  20  Am.  Dec.  140;  Ala.  630,  29  So,  678,  87  A.  S.  R.  86; 
Hanson  v.  Buckner,  4  Dana  (Ky.)  251,  McKee  v.  West,  141  Ala.  631,  37  So. 
29  Am.  Dec.  401;  Pelham  v.  Aldrich,  740,  109  A.  S.  R.  54;  Driggs  &  Go's 
8  Gray  (Mass.)  515,  69  Am.  Dec.  266;  Bank  v.  Norwood,  50  Ark.  42,  6  S.  W. 
Cole  V.  Brown,  114  Mich.  396,  72  N.  323,  7  A.  S.  R.  78;  Rudy  v.  Austin,  56 
W.  247,  68  A.  S.  R.  491 ;  Patton  v.  Ark.  73, 19  S.  W.  Ill,  35  A.  S.  R.  85 ; 
Bragg,  113  Mo.  595,  20  S.  W.  1059,  35  Horn  v.  Volcano  Water  Co.,  13  Cal. 
A.  S.  R.  730 ;  Lander  v.  Ziehr,  150  Mo.  62,  73  Am.  Dec.  569 ;  Beasley  v.  Cog- 
403,  51  S.  W.  742,  73  A.  S.  R.  456;  gins,  48  Fla.  215,  37  So.  213,  5  Ann. 
Cook  V.  Johnson,  12  N.  J.  Eq.  51,  72  Cas.  801 ;  Horn  v.  Ross,  20  Ga.  210,  65 
Am.  Dec.  381 ;  Belf ord  v.  Crane,  16  N.  Am.  Dec.  621 ;  Hutchinson  v.  Michigan 
J.  Eq.  265,  84  Am.  Dec.  155  and  note;  City  First  Nat.  Bank,  133  Ind.  271,  30 
Hagerman  v.  Buchanan,  45  N.  J.  Eq.  N.  E.  952,  36  A.  S.  R.  537;  Brundage 
292,  17  Atl.  946,  14  A.  S.  R.  732  and  v.  Cheneworth,  101  la.  256,  70  N.  W. 
note ;  Severs  v.  Dodson,  53  N.  J.  Eq.  211,  63  A.  S.  R.  382 ;  Lowry  v.  Fisher, 
633,  34  Atl.  7,  51  A.  S.  R.  641;  Wash-  2  Bush  (Ky.)  70,  92  Am.  Dec.  475; 
ington  Nat.  Bank  v.  Beatty,  77  N.  J.  Cosby  v.  Ross,  3  J.  J.  Marsh.  (Ky.) 
Eq.  252,  76  Atl.  442, 140  A.  S.  R.  555;  290,  20  Am.  Dec.  140;  Hanson  v.  Buck- 
Glidden  v.  Taylor,  16  Ohio  St.  509,  91  ner,  4  Dana  (Ky.)  251,  29  Am.  Dee. 
Am.  Dec.  98;  Jenkins  v.  Qement,  401;  Bangor  v.  Warren,  34  Me.  324, 
Harp.  Eq.  (S.  C.)  72, 14  Am.  Dec.  698  56  Am.  Dec.  657;  Scott  v.  Keane,  87 
and  note;  Bates  v.  Cobb,  29  S.  C.  395,  Md.  709,  40  Atl.  1070,  42  L.R.A.  359; 
7  S.  E.  743,  13  A.  S.  R.  742;  Jackson  Pelham  v.  Aldrich,  8  Gray  (Mass.) 
V.  Plyler,  38  S.  C.  496, 17  S.  E.  255,  37  515,  69  Am.  Dec.  266;  Cole  v.  Brown, 
A.  S.  R.  782;  Gentry  v.  Lanneau,  54   114  Mich.  396,  72  N.  W.  247,  68  A.  SL 
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12  R.  C.  L.      FRAUDULENT  CONVEYANCES  §  27 

27.  Intent  to  Defraud  Subsequent  Creditors. — ^A  conveyance  with 
specific  intent  to  defraud  subsequent  creditors  is  unquestionably  void 
as  to  them^  though  the  grantor  was  not  indebted  at  all  at  the  time 
of  ihe  conveyance,'  and  a  voluntary  conveyance  made  in  contempla- 
tion of  future  debts  will  be  set  aside  as  fraudulent  against  such  cred- 
itors.* The  existence  of  a  consideration  for  the  conveyance  if  an 
actual  intent  to  defraud  be  established,  will  not  make  it  valid.*  It 
is  not  necessary,  however,  that  the  fraud  should  have  been  directed 
against  any  particular  person.*  The  prevailing  opinion  is  that  if 
it  be  shown  that  there  was  mala  fides  or  fraud  in  fact,  in  the  trans- 
action, whether  the  actual  fraudulent  intent  relates  to  existing  cred- 

R.  491;  Lander  v.  Ziehr,  150  Mo.  403,399;  119  A.  S.  R.  557;  1  L.R.A.  520; 

51  S.  W.  742,  73  A.  S.  R.  456;  Belford  3  L.R.A.  822;  4  L.R.A.  353;  67  L.R.A. 

y.  Crane,  16  N.  J.  £q.  265,  84  Am.  Dec.  595 ;  24  Eng.  Ral.  Cas.  186. 
155  and  note;  Hagerman  v.  Buchanan,       3.  Elliott  v.  Horn,  10  Ala.  348,  44 

46  N.  J.  Eq.  292, 17  Atl.  946,  14  A.  S.  Am.  Dec.  488;  Allen  v.  Pierce,  163  Ala. 

R.   732  and   note;   Washington   Nat.  612,  50  So.  924, 136  A.  S.  R.  92;  Horn 

Bank  ▼.  Beatty,  77  N.  J.  Eq.  252,  76  v.  Volcano  Water  Co.,  13  Cal.  62,  73 

Atl.  442,  140  A.  S.  R.  555;  Reade  v.  Am.  Dec.  569;  Hutchinson  v.  Michigan 

Livingston,  3  Johns.  Ch.  (N.  Y.)  481,  City  First  Nat.  Bank,  133  Ind.  271,  30 

8  Am.  Dec.  520,  overruled  on  another  N.  E.  952,  36  A.  S.  R.  537;  Gilliland 

point  by  Dygert  v.  Remerschnider,  32  v.  Jones,  144  Ind.  662,  43  N.  E.  939, 

N.  Y.  629;  Candee  v.  Lord,  2  N.  Y.  55  A.  S.  R.  210;  Brundage  v.  Chen- 

269,  51  Am.  Dec.  294;  Reid  v.  Gray,  worth,  101  la.  256,  70  N.  W.  211,  63 

37  Pa.  St.  608,  78  Am.  Dee.  444;  Hen-  A.  S.  R.  382;  Scott  v.  Keane,  87  Md. 

derson  v.  Henderson,  133  Pa.  St.  399,  709,   40   Atl.    1070,   42   L.R.A.    359; 

19  Atl.  424,  19  A.  S.  R.  650;  Best  v.  Gragg  v.  Martin,  12  Allen  (Mass.)  498,  ' 

Smith,  193  Pa.  St.  89,  44  Atl.  329,  74  90  Am.  Dec.  164;  Lander  v.  Ziehr,  150 

A.    S.   R.   676;   Jenkins   v.   Clement,  Mo.  403,  51  S.  W.  742,  73  A.  S.  R. 

Harp.  Eq.  (S.  C.)  72, 14  Am.  Dec.  698  456;  Beeckman  v.  Montgomery,  14  N. 

and  note;  Blake  v.  Jones,  Bailey  Eq.  J.  Eq.  106,  80  Am.  Dec.  229;  Cramer 

(S.  C.)  141,  21  Am.  Dec.  530;  Howard  v.  Reford,  17  N.  J.  Eq.  367,  90  Am. 

V.  Williams,  1  Bailey  L.  (S.  C.)  575,  Dec.  594;  Savage  v.  Murphy,  34  N.  Y. 

21  Am.  Dec.  483;  Bates  v.  Cobb,  59  8.  508,  90  Am.  Dec.  733;  Bates  v.  Cobb, 

C.  395,  7  S.  E  743,  13  A.  S.  R.  742;  29  S.  C.  395,  7  S.  E.  743,  13  A.  S.  R. 

Jackson  v.  Plyler,  38  S.  C.  496,  17  S.  742;  Hutchison  v.  Kelly,  1  Rob.  (Va.) 

E.  255,  37  A.  S.  R.  782;  Gentry  v.  123,   39   Am.   Dec.   250;   Pierstoff  v. 

Lanneau,  54  S.  C.  514,  32  S.  E.  523,  Jorges,  86  Wis.  128,  56  N.  W.  735,  39   • 

71  A.  S.  R.  814;  Nicholas  v.  Ward,  1  A,  S.  R.  881;  Atlanta,  etc..  Butter,  etc., 

Head  (Tenn.)  323,  73  Am.  Dec.  177;  Ass'n  v.  Smith,  141  Wis.  377,  123  N. 

Hester     v.     Wilkinson,     6     Humph.  W.  106,  135  A.  S.  R.  42,  32  L.R.A. 

(Tenn.)  215,  44  Am.  Dec.  303;  Sayers  (N.S.)  137. 
V.  Wall,  26  Grat.  (Va.)  354,  21  Am.       Note:  34  A.  S.  R.  399. 
Rep.  303 ;  New  South  Building,  etc.,       4.  Cook  v.  Johnson,  12  N.  J.  Eq.  51, 

Ass'n  V.  Reed,  96  Va.  345,  31  S.  E.  72  Am.  Dec.  381. 
514,  70  A.  S.  R.  858;  Bdoit  Second       6.  Carlton  v.  King,  1  Stew.  &  P. 

Nat.  Bank  v.  Merrill,  81  Wis.  142,  50  (Ala.)  472,  23  Am.  Dec.  295;  Gragg  v. 

N.  W.  503,  29  A.  S.  R.  870;  Ottawa  Martin,  12  Allen  (Mass.)  498,  90  Am. 

Wine  Vaults  Co.  v.  McGuire,  27  Ont.  Dec.  164. 

L.  Rep.  319,  Ann.  Cas.  1914A  699  and       6.  Elliott  v.  Horn,  10  Ala.  348,  44 

note.  Am.  Dec.  488;  Christian,  etc..  Grocery 

Notes:  62  Am.  Dee.  119;  34  A.  S.  R.  Co.  v.  Michael,  121  Ala.  84,  25  So.  571, 
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§  28  FRAUDULENT  CONVEYANCES      12  R.  C.  L. 

iters,  or  is  directed  exclusively  against  subsequent  creditors,  the  eflFect 
is  precisely  the  same,  and  subsequent  creditors  may,  on  the  strength 
of  such  fraud,  successfully  impeach  the  conveyance.'  But  in  some 
jurisdictions  a  general  fraudulent  intent  is  held  insufficient,  and 
subsequent  creditors  are  permitted  to  set  aside  a  conveyance  only 
when  the  fraudulent  intent  was  specifically  aimed  at  them,®  while 
in  still  others  evidence  of  an  intent  to  defraud  existing  creditors  is 
deemed  merely  prima  facie  evidence  of  fraud  against  subsequent 
creditors.*  By  statute  it  is  in  some  cases  provided  that  a  conveyance 
on  a  consideration  deemed  valuable  in  law  shall  be  void  as  to  cred- 
itors whose  debts  shall  have  been  contracted  at  the  time  it  was  made, 
but  shall  not  on  that  account  merely  be  void  as  to  creditors  whose 
debts  shall  have  been  contracted  subsequently.^^ 

28.  Circumstances  Raising  Inference  of  Fraud. — ^In  an  attack  on 
a  voluntary  conveyance  by  a  subsequent  creditor,  the  mere  fact  that 
there  were  pre-existing  debts  has  always  been  considered  more  or  less 
important  in  determining  the  existence  of  a  fraudulent  intent,**  and 
it  seems  that  the  period  elapsing  between  the  conveyance  and  tlie 
time  the  pre-existing  debts  were  contracted  is  a  circumstance  to  be 
considered  by  the  jury  in  determining  whether  there  was  an  intent 

77  A.  S.  R.  30;  Brundage  v.  Chene-  1  Rob.  (Va.)  123,  39  Am.  Dec  250^ 

worth,  101  la.  256,  70  N.  W  211,  63  Gilbert  v.  Peppers,  65  W.  Va.  355,  64 

A.  S.  R.  382;  Spuck  v.  Logan,  97  Md.  S.  E.  361,  36  L.R^.(N.S.)  1181;   Ot- 

152,  54  Atl.  989,  99  A.  S.  R.  427.  tawa  Wine  Vaults  Co.  v,  McQuire,  27 

7.  Gilliland  v.  Fenn,  90  Ala.  230,  8  Ont.  L.  Rep.  319,  Ann.  Gas.  1914A  599 

So.  15,  9  L.R.A.  413  and  note;  Chris-  and  note, 

tion,  etc.,  Grocery  Co.  v.  Michael,  121  Notes:  14  Am.  Dec.  707;  52  Am. 

Ala.  84,  25  So.  571,  77  A.  S.  R.  30;  Dee.  119. 

Driggs  &  Go's  Bank  v.  Norwood,  50  8.  Hutchinson     v.     Michigan     City 

Ark.  42,  6  S.  W.  323,  7  A.  S.  R.  78 ;  First  National  Bank,  133  Ind.  271,  30 

Beasley  v.  Coggins,  48  Fla.  215,  37  So.  N.  E.  952,  36  A.  S.  R.  537;  Fnllington 

213,  5  Ann.  Cas.  801 ;  Putnam  v.  Mc-  v.  N6rthwestern  Importers,  etc.,  Ass'n. 

Cormick,  159  la.  702,  140  N.  W.  886,  48  Minn.  490,  51  N.  W.  475,  -31  A.  S. 

Ann.  Cas.  1915D  31 ;  aark  v.  French,  R.  663 ;  Bullitt  v.  Taylor,  34  Miss.  708, 

23  Me.  221,  39  Am.  Dec.  618;  Siden-  69  Am.  Dec  412;  Summers  v.  Roos, 

sparker  v.  Sidensparker,  52  Me.  481,  42  Miss.  749,  2  Am.  R«p.  653;  Lander 

83  Am.  Dec.  527 ;  Trimble  v.  Turner,  13  v.  Ziehr,  150  Mo.  403,  51  S.  W.  742, 

Smedes  &  M.  (Miss.)  348,  53  Am.  Dec.  73  A.  S.  R.  456;  Atlanta,  etc..  Butter, 

90 ;  Ames  v.  Dorroh,  76  Miss.  187,  23  etc.,  Ass'n  v.  Smith,  141  Wis.  377,  123 

So.  768,  71  Aw  S.  R.  522;  Washington  N.  W.  106, 135  A.  S.  R.  42,  32  L.R.A. 

Nat.  Bank  v.  Beatty,  77  N.  J.  Eq.  252,  (N.S.)  137. 

76  Atl.  442, 140  A.  S.  R.  565;  Candee  Notes:  52  Am,  Dee.  119;  14  A.  S.  R. 

V.  Lord,  2  N.  Y.  269,  51  Am.  Dec.  294;  751. 

Marshall  v.  Roll,  139  Pa.  St.  399,  20  9.  Horn  v.  Volcano  Water  Co.,  13 

Atl.  99P,  23  A.  S.  R.  198;  Gruber  v.  Cal.  62,  73  Am.  Dec.  569. 

Boyles,  1  Brev.   (S.  C.)   266,  2  Am.  10.  Peale  v.  Grossman,  70  W.  Va. 

Dec.  665 ;  Nicholas  v.  Ward,  1  Head  1,  73  S.  E.  46,  Ann.  Cas.  1913C  1373. 

(Tenn.)  323,  73  Am.  Dec.  177;  Hester  11.  Manchester  v.  Tibbetts,  121  N. 

V.  Wilkinson,  6  Humph.  (Tenn.)  215,  Y.  219,  24  N.  E.  304,  18  A.  S.  R.  810. 

44  Am.  Dec.  303;  Hutchinson  v.  Kelly,  Note:  24  Eng.  Rul.  Cas.  186. 

490 


12  R.  C.  L.      FRAUDULENT  CONVEYANCES  §  29 

to  hinder  the  creditor.^'  The  fact  that  the  grantor  contracts  large 
debts  shortly  after  a  voluntary  conveyance,  is  strong  evidence  of  an 
actual  fraudulent  intent,^*  and  so  is  the  fact  that  he  immediately 
thereafter  engages  in  an  extensive  or  hazardous  business.**  An  inter- 
esting question  arises  in  the  case  where  subsequent  creditors  extend 
(jredit  with  full  knowledge  of  the  prior  fraudulent  conveyance.  It 
has  been  said  that  if  they  have  notice  of  the  transfer,  they  also  have 
notice  that  it  was  fraudulent  and  that  it  is  therefore  void,  and  that 
they  may  therefore  go  on  contracting  with  the  grantor  on  the  assump- 
tion that  the  apparent  conveyance  is  in  fact  no  conveyance  at  all.** 
But  the  better  rule  is,  that  creditors  who  contract  debts  under  such 
circumstances  that  the  knowledge  of  previous  volimtary  transfers 
must  be  imputed  to  them  cannot  be  regarded  as  hindered,  delayed, 
or  defrauded  by  such  transfers,  and  therefore  cannot  avoid  them 
for  the  purpose  of  obtaining  collection  of  their  debts.*^ 

29.  Determination  of  Status  of  Creditors. — ^Whether  a  person  is 
a  prior  or  a  subsequent  creditor  in  relation  to  a  conveyance  must 
be  ascertained  solely  by  reference  to  the  time  the  debt  was  con- 
tracted,*' or  the  liability  incurred.*®  The  date  of  the  entry  of  a 
judgment  has  nothing  to  do  with  the  standing  of  the  creditor  in 
this  respect*'*  In  the  case  of  a  running  account  beginning  before 
the  conveyance  and  extending  thereafter,  the  creditor  is  generally 
held  to  be  a  subsequent  creditor  as  to  the  part  contracted  subsequent 
to  the  conveyance,-^  and  a  prior  creditor  as  to  the  part  contracted 
prior  thereto,*  unless  the  situation  is  complicated  by  subsequent  pay- 

12.  Barrett  v.  Nealon,  119  Pa.  St.   Va.  1,  73  S.  E.  46,  Aim.  Cas.  1913C 
171,  12  Atl.  861,  4  A.  S.  R.  628.*  1373  and  note. 

13.  Driggs  &  Co's  Bank  v.  Norwood,       18.  Chalmers   v.   Sfaeefay,  132   Cal. 
50  Ark.  42,  6  S.  W.  323,  7  A.  S.  R.  459,  64  Pac.  709,  84  A.  S.  R.  62. 

78;  Rudy  v.  Austin,  56  Ark.  73,  19  19.  Yeend  v.  Weeks,  104  Ala.  331, 

S.  W.  Ill,  35  A.  S.  R.  85;  Beeckman  16  So.  165,  53  A.  S.  R.  50;  Chalmers 

V.  Montgomery,  14  N.  J.  Eq.  106,  80  v.  Sheehy,  132  Cal.  459,  64  Pac.  709, 

Am.  Dec.   229;  Jenkins   v.   Clement,  84  A.  S.  R.  62;  McGhee  v.  Wells,  57 

Harp-  Eq.  (S.  C.)  72,  14  Am.  Dec.  S.  C.  280,  35  S.  E.  529,  76  A.  S.  R. 

698.  567;  Carr  v.  Davis,  64  W.  Va.  522,  63 

14.  Hagerman  v.  Buchanan,  45  N.  S.  E.  326, 16  Ann.  Cas.  1031,  20  L.R.A. 
J.  Eq.  292,  17  Atl.  946,  14  A.  S.  R.  (N.S.)  58. 

732;  Mullen  v.  Wilaon,  44  Pa.  St.  413,  20.  Cole  v.  Brown,  114  Mich.  396, 
84  Am.  Dec.  461.  72  N.  W.  247,  68  A.  8.  R.  491 ;  Hen- 
Note:  14  Am.  Dec.  707.  derson  v.  Henderson,  133  Pa.  St.  399, 

15.  Note:  14  A.  S.  R.  751.  19  Atl.  424,  19  A.  S.  R.  650;  Peale 
X6.  Kid  V.  Mitchell,  1  Nott  &  McC.  v.  Grossman,  70  W.  Va.  1,  73  S.  E. 

(S.  C.)  334,  9  Am.  Dec.  702;  Howard  46,  Ann.  Cas.  1913C  1373  and  note. 

V.  Wmiams,  1  Bailey  L.  (S.  C.)  575,       1.  Cole  v.  Brown,  114  Mich.  396,  72 

21  Am.  Dec.  483.  N.  W.  247,  68  A.  S.  R.  491;  Hender- 

Note:  14  A.  S,  R.  751.  son  v.  Henderson,  133  Pa.  St.  399,  19 

17.  Carr  v.  Davis,  64  W.  Va.  522,  63  Atl.  424,  19  A.  S.  R.  650 ;  Peale  v, 

S.B.326;16Ann.  Cas.  1031,20L.R.A.  Grossman,  70  W.  Va.  1,  73  S.  E.  46, 

(N.S.)  58;  Peale  v.  Grossman,  70  W.  Ann.  Cas.  1913C  1373, 
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ments  on  account,  in  which  case  there  appears  to  be  a  distinction 
between  the  case  of  a  debtor  who,  before  contracting  new  debts,  has 
completely  wiped  out  the  debts  contracted  before  the  conveyance, 
and  one  who  is  indebted  throughout  the  period  covered  by  the 
running  account.  In  the  former  case  the  new  debts  are  always  con- 
sidered subsequent ;  *  but  in  the  latter  case  there  is  a  conflict,  some 
.  decisions  holding  that  by  accepting  such  payments  the  creditor  loses 
his  position  as  an  existing  creditor,  on  the  theory  that  the  law  will 
apply  the  payments  to  the  oldest  items  of  the  account,*  while  others 
hold  the  contrary.*  There  is  authority  to  the  efifect  that  a  creditor 
who  blends  in  one  suit  debts  accruing  before  and  after  a  conveyance 
alleged  to  be  fraudulent,  and  who  recovers  a  judgment  for  the  whole 
demand,  will  be  regarded  as  a  subsequent  creditor.*  One  who  bases 
his  claim  on  a  note  which  has  been  renewed,  takes  his  standing  as 
an  existing  or  subsequent  creditor  from  the  date  of  the  original  note, 
and  not  from  the  date  of  the  renewal,*  and  if  a  note  is  given  merely 
as  security  for  an  indebtedness  previously  existing,  tiie  creditor's 
standing  is  determined  as  of  the  time  when  the  original  debt  was 
contracted.^  Where  a  debtor  pays  off  debts  after  the  date  of  a  volun- 
tary conveyance  by  contracting  other  debts  the  subsequent  creditors 
will  be  regarded  as  taking  the  place  of  those  whose  debts  are  paid 
off,®  and  they  may  avoid  the  conveyance  as  constructively  fraudulent 
as  to  them.*  It  seems  that  one  to  whom  the  grantor  is  only  con- 
tingently liable,  is  to  be  considered  an  existing  creditor,  even  though 
at  the  time  of  the  conveyance  the  contingency  creating  the  actual 
liability  has  not  happened,  and  may  never  happen.*^  But  the  possi- 
bility that  a  party  to  a  suit  may  be  charged  with  costs  in  an  action 

2.  Note:  Ann.  Cas.  1913C  1376.  50  Am.  Dec.  58. 

3.  Miller  v.  MiUer,  23  Me.  22,  39  8.  Rudy  v.  Austin,  56  Ark.  73,  19 
Am.  Dec.  597;  Willis  v.  Mclntyre,  70  S.  W.  Ill,  35  A.  S.  R.  85;  Lander  v. 
Tex.  34,  7  S.  W.  594,  8  A.  S.  R.  574;  Ziehr,  150  Mo.  403,  51  S.  W.  742,  73 
Peale  v.  Grossman,  70  W.  Va.  1,  73  S.  A.  S.  R.  456 ;  Savage  v.  Murphy,  34  N. 
E.  46,  Ann.  Cas.  1913C  1373  and  note.  Y.  508,  90  Am.  Dec.  733. 

As  to  the  application  of  payments,  see  Note :  52  Am.  Dec.  118. 

Paymesnt,  9.  Rudy  v.  Austin,  56  Ark.  73,  19 

4.  Spuck  v.  Logan,  97  Md.  152,  54  S.  W.  Ill,  35  A.  S.  R.  85;  Lander  v. 
Atl.  989,  99  A.  S.  R.  427.  Ziehr,  150  Mo.  403,  51  S.  W.  742,  73 

Note:  Ann.  Cas.  1913C  1376.  A.  S.  R.  456;  Savage  v.  Murphy,  34 

5.  Usher    v.    Hazeltine,    5    Greenl.  N.  Y,  608,  90  Am.  Dec.  733. 
(Me.)  471, 17  Am.  Dec.  253;  MiUer  v.       Note:  52  Am.  Dec.  118. 

Miller,  23  Me.  22,  39  Am.  Dec.  597.       10.  Yeend  v.  Weeks,  104  Ala.  331, 

6.  Kellogg  V.  Douglas  County  Bank,  16  So.  165,  53  A.  S.  R.  50;  Jenkina 
58  Kan.  43,  48  Pac.  587,  62  A.  S.  R.  v.  Clement,  Harp.  Eq.  (S.  C.)  72,  14 
596;  Lowry  v.  Fisher,  2  Bush  (Ky.)  Am.  Dec.  698;  Carr  v.  Davis,  64  W. 
70,  92  Am.  Dec.  475.  Va.  522,  63  S.  E.  326,  16  Ann.  Cas. 

7.  Sanbom  v.  Kittredge,  20  Vt.  632,  1031,  20  L.R.A,(N.S.)  68. 
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pending  is  too  remote  and  does  not  become  a  debt  until  the  judg- 
ment for  costa  is  actually  rendered  against  him.^^ 

30.  Estoppel  or  Waiver  of  Rights. — ^It  is  not  true  that  all  persons 
to  whom  protection  is  extended  by  the  statutes,  may  avail  themselves 
of  that  protection  under  bH  circumstances.  A  person  who  might 
originally  have  repudiated  a  conveyance  may  later  be  estopped  from 
so  doing,  and  such  an  estoppel  will  result  from  the  acceptance  of  a 
benefit  under  the  conveyance  with  full  knowledge  of  the  fraud,** 
or  from  the  creditor's  assent  to  the  transfer,  whether  made  at  the 
time  or  subsequently,**  for  a  creditor  can  scarcely  claim  to  be  de- 
frauded when  he  has  assented  to  the  fraud.**  But  full  knowledge  is 
essential  to  an  estoppel  or  waiver,  and  a  creditor  cannot  be  deprived 
of  his  legal  right  to  attack  a  conveyance  as  fraudulent,  by  an  agree- 
ment made  by  his  agent  waiving  such  right,  without  evidence  that 
he  knew  of  the  defect  in  the  mortgage ;  and  an  assent  by  a  creditor 
which  will  preclude  him  from  asserting  his  rights  as  a  creditor  against 
the  property  conveyed  must  be  such  as  to  create  an  equitable  estoppel 
against  him,  or  it  must  exist  in  agreements  supported  by  a  valid 
consideration.**  If  a  creditor  has  a  choice  of  two  remedies,  the  one 
assuming  the  validity  of  the  conveyance,  the  other  based  on  its  fraud- 
ulent nature,  and  chooses  the  former  with  full  knowledge  of  the 
facts,  he  will  be  bound  by  his  election  and  will  not  be  permitted  to 
set  up  later  its  invalidity.**  But  mere  delay  in  bringing  an  action 
to  set  aside  a  fraudulent  conveyance  will  not  be  held  to  constitute 
an  assent,  especially  where  the  delay  was  due  to  ignorance  of  the 

11.  Pdham  v.  Aldrich,  8  Gray  where  another  person  simply  loans  to 
(Mass.)  515,  69  Am.  Dee.  266.  him  the  use  of  his  name  in  purchasing 

12.  White  V.  Banks,  21  Ala.  705,  56  the  land  and  bringing  the  snit,  the  case 
Am.  Dec.  283 ;  Clark  v.  Foxcraf t,  6  will  be  treated  as  if  the  attorney  were 
Greenl.  (Me.)  296,  20  Am.  Dec.  309  the  actual  party.  Davis  v.  Kline,  96 
and  note.  Mo.  401,  9  S.  W.  724,  2  L.R.A.  78. 

Note:  18  Eng.  Rul.  Gas.  55.  14.  Hone  v.   Henriquez,  13  Wend. 

See  also  Estoppel,  vol.  10,  p.  694.  (N.  Y.)  240,  27  Am.  Dec.  204;  Adlum 

13.  Ashley  v.  Robmson,  29  Ala.  112,  v.  Yard,  1  Rawle  (Pa.)  163,  18  Am. 
65  Am.  Dec.  387;  Reed  v.  Emery,  8  Dec.  608  and  note. 

Paige  (N.  Y.)  417,  35  Am.  Dec.  720;  16.  Mandeville  v.  Avery,  124  N.  Y. 
Hone  V.  Henriquez,  13  Wend.  (N.  Y.)  376,  26  N.  E.  951,  21  A.  S.  R.  678. 
240,  27  Am.  Dec.  204;  Bradtfeldt  v.  16.  Knoop  v.  Kelsey,  102  Mo.  291, 
Cooke,  27  Ore.  194,  40  Pac.  1,  50  A.  S.  14  S.  W.  110,  22  A.  S.  R.  777. 
R.  701 ;  Henderson  v.  Henderson,  133  Partition  may  be  treated-  as  legal  by 
Pa.  St.  399y  19  Atl.  424^  19  A.  S.  R.  a  creditor  or  tenant  in  common  when  he 
650.  levies  his  execution,  where  it  is  made 
An  attorney  who  has  prepared  deeds  by  release  deeds  between  the  grantee 
of  tmst  and  has  been  consulted  ad  of  such  tenant  and  his  cotenants,  al- 
to the  purposes  for  which  they  were  though  the  creditor  at  the  same  time 
made  cannot  afterwards,  on  purchas-  insists  that  the  deed  of  the  tenant  is 
ing  the  land  included  therein,  on  an  void,  so  far  as  it  was  designed  to  de- 
execution  sale,  maintain  a  suit  to  set  fraud  his  creditors.  Staples  t.  Brad- 
juside  such  deeds  as  fraudulent;  and  ley,  23  Conn.  167,  60  Am.  Dee.  630. 
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fax3ts,  or  a  belief  that  the  conveyance  was  valid.^'  A  creditor  cannot 
hold  on  to  such  part  of  the  contract  as  may  be  desirable  on  his  part 
and  avoid  the  residue,  but  must  rescind  in  toto,  if  at  all.^®  In  the 
case  of  creditors  having  contingent  claims  only,  as  for  instance  sure- 
ties, although  they  are  deemed  creditors  from  the  moment  when 
the  contract  is  made  on  which  the  liability  is  based,^  nevertheless 
the  right  to  set  aside  a  fraudulent  conveyance  does  not  accrue  until 
the  happening  of  the  contingency  creating  the  liability^^  but  in  some 
jurisdictions  it  is  otherwise  by  statute.* 

Purchasers  and  Other  Persons  Not  Creditors 

31.  "Creditors  and  Others." — The  statutes  against  fraudulent  con- 
veyances extend  not  only  to  such  persons  as  are  generally  considered 
as  creditors,  but  also  to  all  others  who  have  any  claim  or  cause  of 
action.^  Claims  for  damages  arising  from  torts  are  regarded  as  within 
the  protection  of  the  statutes,  and  persons  having  such  claims  are 
treated  as  creditors,*  as  for  instance  a  person  having  a  right  of 
action  for  slander.*  It  is  likewise  conceded  that  a  wife  is  entitled 
to  have  vacated  a  conveyance  made  by  her  husband  by  which  she 
is  defrauded,^  as  for  instance  in  the  case  of  a  conveyance  pending 

17.  Hone  v.  Henriquez,  13  Wend.  6,  Chalmers  v.  Sheehy,  132  Cal.  459, 
(N.  Y.)  240,  27  Am.  Dec.  204.  64  Pae.  709,  84  A.  S.  R.  62;  Wal- 

18.  Note:  18  Am.  Dec.  623.  radt  v.  Brown,  1  Gilman  (HI.)  397,  41 

1.  See  infra,  par.  31.  Am.  Dec.  190;  Bongard  v.  Block,  81 

2.  Williams  v.  Tipton,  5  Humph.  111.  186,  25  Am.  Rep.  276;  Washing- 
(Tenn.)  66,  42  Am.  Dec.  420;  Ellis  v.  ton  Nat.  Bank  v.  Beatty,  77  N.  J.  Eq. 
Southwestern  Land  Co.,  108  Wis.  313,  252,  76  Atl.  442,  140  A.  S.  R.  555; 
84  N.  W.  417,  81  A.  S.  R,  909.  Helms  v.  Green,  105  N.  C.  251,  11  S. 

Note:  134  A.  S.  R.  567.  E.  470,  18  A.  S.  R.  893;  Greer  v. 

3.  Note:  134  A.  S.  R.  568.  Wright,  6  Grat.   (Va.)   154,  52  Am. 

4.  Walradt  v.  Brown,  1  Gilman  (HI.)  Dec.  Ill;  Corry  v.  Shea,  144  Wis,  135, 
397,  41  Am.  Dec.  190 ;  Bongard  v.  128  N.  W.  892,  Ann.  Cas.  1912A  1154 
Block,  81  111.  186,  25  Am.  Rep.  276 ;  and  note. 

Washington  Nat.  Bank  v.  Beatty,  77  Notes:  52  Am.  Deo.  114;  14  A.  S.  R. 
N.  J.  Eq.  252,  76  Atl.  442,  140  A.  S.  743. 

R.  555 ;  Helms  v.  Green,  105  N.  C.  251,  6.  Chahners  v.  Sheehy,  132  Cal.  459, 
11  S.  E.  470,  18  A.  S.  R.  893;  Heath  64  Pac.  709,  84  A.  S.  R.  62;  Wah»dt 
V.  Page,  63  Pa.  St.  108,  3  Am.  Rep.  v.  Brown,  1  Gilman  (111.)  397,  41  Am. 
533;  Lowry  v.  Pinson,  2  Bailey  L.  (S.  Dec.  190;  Helms  v.  Green,  105  N.  C. 
C.)  324,  23  Am.  Dec.  140;  Green  v.  251, 11  S.  E.  470, 18  A.  S.  R.  893. 
Adams,  59  Vt.  602,  10  Atl.  742,  59  7.  Small  v.  SmfJl,  56  Kan.  1,  42 
Am.  Rep.  761;  Greer  v,  Wright,  6  Pac.  323,  54  A.  S.  R.  581,  30  L.RA. 
Grat.  (Va.)  154,  52  Am.  Dec.  Ill;  243;  Guidiy  v.  Grivot,  2  Mart.  N.  S. 
Carr  v.  Davia,  64  W.  Va.  522,  63  S.  E.  (La.)  13,  14  Am.  Dec  193;  Raymond 
326,  16  Ann.  Cas.  1031,  20  L.RA.  v.  Blancgrass,  36  Mont  449,  93  Pae. 
(N.S.)  58;  Corry  v.  Shea,  144  Wis.  648, 15  L.R.A.(N.S.)  976;  Wetmore  v. 
135,  128  N.  W.  892,  Ann.  Cas.  1912A  Wetmore,  149  N.  Y.  520,  44  N.  E.  169, 
1154  and  note.  52  A.  S.  R.  752,  33  L.R.A.  708. 

Note:  14  A.  S.  R.  743.  Note:  52  Am.  Dec.  115. 

500 


12  IL  C.  L.      FRAUDULENT  CONVEYANCES  !  32 

proceedings  to  obtain  a  divorce  and  alimony,®  in  which  case  it  has 
been  held  that  she  is  within  the  protection  of  the  statute  even 
where  the  conveyance  was  made  prior  to  the  bringing  of  an  action 
for  divorce  and  alimony  bnt  subsequent  to  the  accrual  of  the  right 
to  maintain  such  action,*  or  in  the  case  of  proceedings  for  a  separate 
maintenance.**  According  to  some  authorities,  the  claim  of  a  wife 
to  ordinary  support  at  the  hands  of  her  husband  is  sufficient  to  entitle 
her  to  have  set  aside  a  conveyance  once  made  to  deprive  her  thereof.*' 
A  decree  awarding  alimony  constitutes  the  wife  a  creditor  within 
the  meaning  of  the  statute,  as  previously  shown.** 

32.  Purchasers  for  Value. — ^As  has  already  been  stated,  the  stat- 
ute of  27  Elizabeth,  c.  4,  extended  protection  against  fraudulent 
conveyances  to  purchasers  for  value,  previous  as  well  as  subsequent,** 
and  therefore  a  conveyance  may  be  void  for  fraud  on  purchasers 
as  well  as  for  fraud  on  creditors.**    A  mortgagee  is  a  purchaser  within 

See  also  Aumont,  vol.  1,  p.  954;  Am.  Rep.  553;  Anthony  v.  Wheeler, 

DowEB,  vol.  9,  p.  591;  Husband  and  130  III.  128,  22  N.  E.  494, 17  A.  S.  R. 

Wipe.  281;  Mason  v.  Baker,  1  A.  K.  Mar^h. 

8.  Small  V.  Small,  56  Kan.  1,  42  (Ky.)  208, 10  Am.  Dec.  724;  Oapin  v. 
Pae.  323,  64  A.  S.  R.  ^1,  30  L.R.A.  Davis,  2  Bibb  (Ky.)  416,  5  Am.  Dec. 
243;  Feigley  v.  Feigley,  7  Md.  537,  622;    Anderson    v.    Green,    7    J.    J. 

61  Am.  Dec.  375;  Wetmore  v.  Wet-  Marsh.  (Ky.)  448,  23  Am.  Dec.  417; 
more,  149  N.  Y.  520,  44  N.  E.  169,  52  Rocheblave  v.  Potter,  1  Mo.  561,  14 
A.  S.  R,  752,  33  LJI.A.  708.  Am.  Dec.  305 ;  Howe  v.  Waysman,  12 

Note :  52  Am.  Dec.  115.  Mo.  169,  49  Am.  Dee.  126 ;  Seilbert  v. 

See  also  Alimony,  vol.  1,  p.  954.  McAnally,  223  Mo.  505,  122  S.  W. 

9.  Livermore  v.  Boutelle,  11  Gray  1064,  135  A.  S.  R.  522;  Danbury  v. 
(Mass.)  217,  71  Am.  Dec.  708.  Robinson,  14  N.  J.  Eq.  213,  82  Am. 

10.  Fahey  v.  Fahey,  43  Colo.  354,  96  Dec.  244;  Anderson  v.  Roberts,  18 
Pac.  251, 127  A.  S.  R.  118,  18  L.R.A.  Johns.  (N.  Y.)  515,  9  Am.  Dec.  235; 
(N.S.)  1147;  Tyler  v.  Tyler,  126  111.  Freeman  v.  Eatman,  38  N.  C.  81,  40 
525,  21  N.  E.  616,  9  A.  S.  R.  642;  De  Am.  Dec.  444;  Young  v.  Lathrop,  67 
Roiter  v.  De  Ruiter,  28  Ind.  App.  9,  N.  C.  63,  12  Am.  Rep.  603;  Burgett  v 

62  N.  B.  100,  91  A.  S.  R.  107;  Ray-  Burgett,  1  Ohio  469, 13  Am.  Dec.  634; 
mond  V.  Blancgrass,  36  Mont.  449,  93  Lancaster  v.  Dolan,  1  Rawle  (Pa.)  231, 
Pae.  648,  15  L.R.A.(N.S.)  976.  18  Am.  Dec.  625;  Hood  v.  Fahnestock 

11.  Fahey  V.  Fahey,  43  Colo.  354,  96  8  Watts  (Pa.)  489.  34  Am.  Dec.  489: 
Pac.  251,  127  A.  S.  R.  118,  18  L.R.A.  Hudnal  v.  Teasdall,  1  McCord  L.  (S 
(NJS.)  1147;  Feigley  v.  Feigley,  7  C.)  227,  10  Am.  Dec.  671;  Hudnal  v. 
Md.  537,  61  Am.  Dec.  375.  Wilder,  4  McCord  L.  (S.  C.)  294,  17 

12.  See  supra,  par.  25.  Am.  Dec.  744;  Kid  v.  Mitchell,  1  Nott 

13.  See  supra,  par.  3.  &  McC  (S.  C.)  334,  9  Am.  Dec.  702; 

14.  Elliott  v.  Horn,  10  Ala.  348,  44  Gordon  v.  Goodwin,  2  Nott  &  McC.  (S; 
Am.  Dec.  488;  (Mliland  v.  Fenn,  90  C.)  70,  10  Am.  Dec.  573;  Howard  v. 
Ala.  230,  8  So.  15,  9  L.R.A.  413  and  Williams,  1  Bailey  L..  (S.  C.)  575,  21 
note;  People  v.  Gamett,  35  Cal.  470,  Am.  Dec.  483;  Sydnor  v.  Roberts,  13 
95  Am.  Dec.  125;  Ruggles  v.  Cannedy,  Tex.  598,  65  Am.  Dec.  84;  Daniels  v 
127  Cal.  290,  53  Pae.  911,  59  Pae.  Nelson,  41  Vt.  161,  98  Am.  Dec.  577; 
827,  46  L.R.A.  371;  Fleming  v.  Tow-  Garland  v.  Rives,  4  Rand.  (Va.)  282, 
send,  6  Ga.  103,  50  Am.  Dec.  318;  15  Am.  Dec.  756;  Glasscock  v.  Baton, 
Campbdl  v.  Whitson,  68  HI.  240,  18  6  Rand.  (Va.)  78,  18  Am.  Dec.  703; 
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the  intent  of  the  statute.**  But  a  purchaser  who  has  not  given  value, 
or  become  bound  to  do  so  in  all  events,  is  not  in  a  position  to  con- 
test the  validity  of  a  prior  transfer.**  The  English  and  American 
courts  differ  as  to  the  validity  of  voluntary  conveyances  as  against 
subsequent  purchasers.  The  English  rule  is  that  every  voluntary 
conveyance  is  void  as  against  such  purchasers,  regardless  of  the  intent 
with  which  it  is  made,*'  and  there  are  a  few  American  decisions 
to  the  same  eflfect,*®  but  the  great  bulk  of  the  American  cases  hold 
that  a  voluntary  conveyance  is  valid  against  purchasers  in  the  absence 
of  actual  fraud.*®  In  other  words,  they  hold  that  as  in  the  case 
of  subsequent  creditors,  the  invalidity  is  founded  on  the  fraudulent 
intent  with  which  the  conveyance  is  made.*^  Some  of  the  American 
decisions,  however,  take  the  position  that  a  subsequent  sale  is  pre- 
sumptive evidence  of  fraud,  throwing  on  the  person  claiming  under 
the  prior  voluntary  conveyance  the  burden  of  proving  that  it  was 
made  bona  fide.* 

33.  Purchasers  with  Notice. — The  statute  of  27  Elizabeth  in 
extending  protection  to  purchasers,  does  not  qualify  the  term  by  the 
use  of  the  words  "bona  fide"  or  "without  notice,"  *  as  is  done  in  the 
statute  of  13  Elizabeth.*  Accordingly  great  conflict  of  authority 
arises  where  the  purchaser  from  the  fraudulent  vendor  is  charged 
with  notice  of  the  prior  fraudulent  conveyance.  Many  authorities 
hold  that  when  he  has  such  notice  he  can  claim  no  right  which 
his  immediate  grantor  would  be  estopped  from  asserting,  and,  there- 
fore, that  he  will  not  be  permitted  to  avoid  the  prior  conveyance 
on  tJie  ground  that  it  was  intended  to  defraud  subsequent  purchasers 

Manson  v.  Phoenix  Ins.  Co.,  64  Wis.  Am.  Dec.  444. 

26,  24  N.  W.  407,  64  Am.  Rep.  573;  19.  Lancaster    v.    Dolan,    1    Rawle 

Cracknall  v.  Janson,  11  Ch.  D.  1,  48  (Pa.)  231,  18  Am.  Dec.  625;  Hudnal 

L.  J.  Ch.  168;  40  L.  T.  N.  S.  640;  27  v.  TeasdaU,  1  McCord  L.  (S.  C.)  227, 

W.  R.  851,  18  Eng.  Rul.  Cas.  68.  10  Am.  Dec.  671. 

Notes:  34  A.   S.  R.  216;  12  Eng.  20.  GiUiland  v.  Fenn,  90  Ala.  230, 

Rul.  Cas.  348 ;  18  Eng.  Rul.  Cas.  78.  8  So.  16,  9  L.R.A.  413  and  note ;  Gil- 

15.  Lancaster  v.  Dolan,  1  Rawle  pin  v.  Davis,  2  Bibb  (Ky.)  416,  5  Am. 
(Pa.)  231,  18  Am.  Dec.  625.  Dec.  622;  Howe  v.  Waysman,  12  Mo. 

16.  Floyd  V.  Goodwin,  8  Yerg.  169,  49  Am.  Dec.  126;  Anderson  v. 
(Tenn.)  484,  29  Am.  Dec.  130.  Roberts,   18    Johns.    (N.   Y.)    515,    9 

17.  Elliott  V.  Horn,  10  Ala.  348,  44  Am.  Dec.  235 ;  Hood  v.  Fahnestock,  8 
Am.  Dec.  488;  Gilliland  v.  Fenn,  90  Watts  (Pa.)  489,  34  Am.  Dec.  489- 
Ala.  230,  8  So.  16,  9  L.R.A.  413;  Lan-  Kid  v.  MitcheU,  1  Nott  &  McC.  L,  (s' 
caster  v.  Dolan,  1  Rawle  (Pa.)  231, 18  C.)  334,  9  Am.  Dec.  702. 

Am.  Dec.  625;  Hudnal  v.  Wilder,  4  1.  Fleming  v.  Townsend,  6  Ga.  103 

McCord  L.  (S.  C.)  294,  17  Am.  Dec.  50  Am.  Dec.  318.                                    ' 

744;  Reynolds  v.  Vilas,  8  Wis.  471,  76  2.  Mason  v.  Baker,  1  A.  K.  Marsh 

Am.  Dec.  238.  (Ky.)  208,  10  Am.  Dec.  724;  Garland 

Note:  18  Eng.  Rul.  Cas.  78.  v.  Rives,  4  Rand.  (Va.)  282,  15  Am. 

18.  Anderson    v.    Green,    7    J.    J.  Dec.  756. 

Marsh.   (Ky.)  448,  23  Am.  Dec.  417;       3.  See  supra,  par.  3. 
Freeman  v.  Eatman,  38  N.  C.  81,  40 
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ditors>    This  ia  apparently  on  the  theory  that  one  who  pur- 

with  full  knowledge  of  the  facts  cannot  be  said  to  be  d^frauded.'^ 

«  other  hand  there  are  many  authorities  holding  that  the  word 

baser"  means  purchaser  with  as  well  as  without  notice,  and, 

-there  is  actual  fraud  in  the  conveyance,  it  ia  made  void  by  force 

statute  as  against  such  purchasers  for  value.*    The  theory  of 

<iases  has  been*  stated  to  be  that  if  the  purchaser  knows  of 

d,  he  knows  also  that  by  law  it  is  void.'    The  latter  is  imdoubt- 

e  present  rule  in  England,^  and  is  followed  in  a  few  American 

ctions,*  but  the  prevailing  American  doctrine  is  that  a  sub- 

t  purchaser  with  notice  is  not  protected.*^    Some  cases  draw 

ction  in  regard  to  notice  between  conveyances  actually  fraud- 

and  those  merely  voluntary,  holding  a  purchaser  with  knowl- 

Uiland  v.  Fenn,  90  Ala.  230,  8  Am.  Dec.  488;  Gilliland  v.  Fenn,  90 

9  L.R.A.  413;  Manx  v.  Anth-  Ala.   230,   8   So.   15,   9   L.R.A.   413; 

Ark.  411,  62  Am.  Dec.  274;  Fleming  v.  Townsend,  6  Ga.  103,  50 

U  V.  Whitson,  68  111.  240,  18  Am.  Dec.  318;  Howard  v.  Williams,  1 

K  553;  Gilpin  v.  Davis,  2  Bibb  Bailey  L.    (S.  C.)   575,  21  Am.  Dec. 

l6,  5  Am.  Dec.  622;  Boynton  483;  Hudnal  v.  Wilder,  4  McCord  L. 

8  Pick.  (Mass.)  329,  19  Am.    (S.  C.)  294,  17  Am.  Dec.  744;  Fowler 

;  Howe  v.  Waysman,  12  Mo.  v.  Stoneum,  11  Tex.  478,  62  Am.  Dec. 

Am.  Dec.  126;  Young  v.  Lath-  490;  Reynolds  v.  Vilas,  8  Wis.  471,  76 

N.  C.  63,  12  Am.  Rep.  603;  Am.  Dec.  238. 

^litchell,  1  Nott  &  McC.  (S.  C.)       Notes;  14  Am.  Dec.  708;*  34  A.  S. 

im.  Dec.  702 ;  Howard  v.  Wil-  R.  216 ;  12  Eng.  Rul.  Cas.  348. 

Bailey  L.  (S.  C.)  575,  21  Am.       A  voluntary  gift  for  charitable  pur- 

;  Fowler  v.  Stoneum,  11  Tex.  poses  is  not  to  be  treated  as  covinous 

-A.m.  Dec.  490 ;  Sydnor  v.  Rob-  within  the  meaning  of  27  Eliz.,  e.  4, 

Tex.  598,  65   Am.  Dec.  84 ;  and  is  not  avoided  by  a  sabsequent  con- 

V.  Gill,  1  D.  Chip.  (Vt.)  49,  veyance  for  value.    12  Eng.  Rul.  Cas. 

.   ^^ >ec.  694.  363  note. 

A  ^=^  -*^  ^o*^*  ^-  Horn,  10  Ala.  348,  44  9.  Mason  v.  Baker,  1  A.  K.  Marsh. 
ir*  '>^^'*^-  ^^^5  Gilliland  v.  Fenn,  90  (Ky.)  208,  10  Am.  Dec.  724;  Ander- 
f^-  -^^C:^  ^  8  So.  15,  9  L.R.A.  413;  Flem-  son  v.  Green,  7  J.  J.  Marsh.  (Ky.)  448, 
^f/^-  ^I'ownsend,  6  Ga.  103,  50  Am.  23  Am.  Dec.  417;  Freeman  v.  Eat- 
Vfti^i^'^^;  Mason  v.  Baker,  1  A.  K.  man,  38  N.  C.  81,  40  Am.  Dec.  444; 
An^  <Ky.)  208,  10  Am.  Dec.  724;  Fowler  v.  Stoneum,  11  Tex.  478,  62 

/^     ^*^^=^  n   V.   Green,   7   J.   J.   Marsh.  Am.  Dec.  490. 

^  2'^       ^*-^8^  23  Am.  Dec.  417 ;  Freeman       10.  Meux  v.  Anthony,  11  Ark.  411, 

444.    -t^?^^n,  38  N.  C.  81,  40  Am-  Dec.  52  Am.  Dec.  274;  Ruggles  v.  Cannedy, 

/g  'i^^T^^^ward  V.  Williams,  1  Bailey  L.  127  Cal.  290,  53  Pac.  911,  59  Pac.  827, 

2,^  ^^  ->       575,  21  Am.  Dec.  483;  Hud-  46  L.R.A.  371;  Campbell  v.  Whitson, 

094    3^^   "VVilder,  4  McCord  L.   (S.  C.)   68  111.  240,  18  Am.  Rep.  553;  Gilpin 

^nj'    -^^L    -Am.  Dec.  744;  Fowler  v.  Stone-  v.  Davis,  2  Bibb  (Ky.)  416,  5  Am.  Dec. 

T1gv^7^?~       Tex.  478,  62  Am.  Dec.  490;  622;  Anderson  v.  Green,  7  J..  J.  Marsh. 

r>ec  ^-^^  ^-  Vi^as,  8  Wis.  471,  76  Am.   (Ky.)  448,  23  Am.  Dec.  417;  Boynton 

-^e."    ^^^-  ^-  ^®^'  ^  Pi^^-  (Mass.)  329,  19  Am. 

AO  *A.^-»^^*™*°  ^'  ^**™*'*>  ^^  N*  ^'  ^1>  ^®^'  326;  Howe  v,  Waysman,  12  Mo. 

^^  T*^*^*     Dec.  444;  Fowler  v.  Stoneum,  169,  49  Am.  Dec.  126;  Young  v.  Lath- 

^^ri    ^^-    ^78,  62  Am.  Dec.  490.  rop,  67  N.  C.  63,  12  Am.  Rep.  603; 

«     ^^te:  34  A.  S.  R.  216.  Kid  v.  Mitchell,  1  Nott  &  McC.  (S.  C.) 

^*    *^Uiott  V.  Horn,  10  Ala.  348,  44   334,  9  Am.  Dec,  702;  Howard  v.  Wil- 
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edge  entitled  to  protection  in  the  former  case/*  but  not  in  the  latter.** 
The  notice  necessary  in  accordance  with  the  American  doctrine  to 
deprive  a  purchaser  of  his  position  under  the  statute  need  not  be 
actual.**  Constructive  notice  is  sufficient,**  and  therefore  the  record- 
ing of  the  prior  conveyance  is  notice.**  The  presumption  is  that 
a  subsequent  purchase  is  bona  fide,**  and  the  burden  of  proof  to  show 
bad  faith  or  want  of  consideration  is  on  the  person  asserting  it.*' 
34.  Persons  Claiming  under  Creditors. — The  protection  of  the  stat- 
ute is  also  extended  to  persons  deriving  their  rights  through  creditors, 
as  for  instance  a  purchaser  at  an  execution  sale  of  property  alleged 
to  have  been  fraudulently  conveyed  and  sold  to  pay  the  debt  of  the 
grantor,*^  or  a  sheriff  whose  official  duties  representing  a  creditor 
bring  him  in  any  manner  in  conflict  with  the  conveyance.**  Such 
persons  are  entitled  to  the  same  recourses  against  a  fraudulent  con- 
veyance as  would  the  creditor  in  whose  shoes  they  stand.*®  But 
such  person  is  put  to  a  double  test  of  proof.  He  must  not  only 
prove  that  the  conveyance  is  fraudulent,  but  also  that  he  represent 
a  creditor.*  It  has  also  been  held,  however,  that  a  right  to  file  a  bill 
to  set  aside  a  legal  instrument  for  fraud  is  not  assignable.* 

liams,  1  Bailey  L.  (S.  C.)  575,  21  Am.  17.  Anthony  v.  Wheeler,  130  HI.  128, 

Dec.  483;  Fowler  v.  Stoneum,  11  Tex.  22  N.  E.  494,  17  A.  S.  R.  281  and 

478,  62  Am.  Dec.  490;  Sydnor  v.  Ro-  note. 

berts,  13  Tex.  598,  65  Am.  Dec.  84;  18.  Ropes  v.  Jenerson,  45  Fla.  556, 

Ludlow  v.  GiU,  1  D.  Chip.  (Vt.)  49,  1  34  So.  955,  110  A.  S.  R.  79  and  note; 

Am.  Dec.  694.  Scott  v.  Purcell,  7  Blackf.  (Ind.)  66, 

Notes:  14  Am.  Dec.  708;  34  A.  S.  R.  39  Am.  Dec.  453;  Wagner  v.  Law,  3 

217.  Wash,  500,  28  Pac.  1109,  29  Pac.  927, 

11.  Hudnal  v.  Wilder,  4  McCord  L.  28  A.  S.  R.  56,  15  L.R.A.  784. 

(S.  C.)  294,  17  Am.  Dec.  744.  19.  Mason  v.  Vestal,  88  Cal.  396,  26 

12.  Hudnal  v.  Wilder,  4  McCord  L.  Pac.  213,  22  A.  S.  R.  310 ;  Clark  v. 
(S.  C.)  294,  17  Am.  Dec.  744.  Foxcroft,  6  Greenl.  (Me.)  296,  20  Am. 

13.  Meux  V.  Anthony,  11  Ark.  411,  Dec.  309  and  note;  Walker  v.  Lovell, 
52  Am.  Dec.  274;  Anthony  v.  Wheel-  28  N.  H.  138,  61  Am.  Dec.  605;  Mc- 
er,  130  111.  128,  22  N.  E.  494,  17  A.  S.  Michael  v..  McDermott,  17  Pa.  St.  353, 
R.  281.  55  Am.  Dec.  560. 

14.  Meux  V.  Anthony,  11  Ark.  411,  20.  Mason  v.  Vestal,  88  Cal.  396,  26 
52  Am.  Dec.  274;  Anthony  v.  Wheel-  Pac.  213,  22  A.  S.  R.  310;  Ropes  v. 
er,  130  111.  128,  22  N.  E.  494,  17  A,  Jenerson,  45  Fla.  556,  34  So.  955,  110 
S.  R.  281.  A.  S.  R.  79  and  note;  Scott  v.  Purcell, 

15.  People  V.  Garnett,  35  Cal.  470,  7  Blackf.  (Ind.)  66,  39  Am.  Dec.  453; 
95  Am.  Dec.  125;  Ruggles  v.  Cannedy,  Clark  v.  Foxcroft,  6  Greenl.  (Me.)  296, 
127  Cal.  290,  53  Pac.  911,  59  Pac.  827,  20  Am.  Dec.  309. 

46  L.R.A.  371.  1.  Clark    v.    Foxcroft,    6    Greenl. 

Note:  14  Am.  Dec.  708.  (Me.)  296,  20  Am.  Dec.  309. 

As  to  the  record  for  a  deed  or  notice,  2.  Milwaukee,  etc.,  R.  Co.  v.  Milwau* 

see  Records.  kee,  etc.,  R.  Co.,  20  Wis.  174,  88  Am. 

16.  Anthony   v.    Wheeler,   130    III.  Dec.  740.    And  see  Assignments,  vol 
128,  22  N.  E.  494, 17  A.  S.  R.  281  and  2,  p.  612. 

note. 
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§  35 


Fraudulent  Transactions  and  Subjects  op  Fraudulent 

Transfer  Generally 


In  General 

.  Property  Subject  to  Debts;  Exempt  Property. — ^In  the  past, 

has  been  some  confusioQ  as  to  what  the  phrase  ''goods  and 

=els"  as  used  in  the  statute  of  13  Elizabeth  includes.*    It  may 

ted  as  a  general  rule,  however,  that  the  statute  applies  to  all 

rty  which  may  be  subjected  to  the  payment  of  debts,  and  to 

ther;*  for  it  is  evident  that  creditors  cannot  be  defrauded, 

red,  or  delayed  by  the  transfer  of  property  which,  neither  at 

or  in  equity,  can  be  made  to  contribute  to  the  satisfaction  of 

debts,  and  hence  it  is  almost  universally  conceded  that  property 

is  by  statute  exempt  from  execution  cannot  be  reached  by  cred- 

on  the  ground  that  it  has  been  fraudulently  transferred,  and 

^ore  none  of  the  usual  rules  by  which  the  good  or  bad  faith 

jansaction  is  determined  axe  applicable  in  such  case.*    It  resolves 

ims  V.  Thomas,  12  Ad.  &  EL  536,  Pipkin  v.  Williams,  57  Ark.  242,  21 
C.  L.  117,  L.  R.  4  P.  &  D.  233,  9   S.  W.  433,  38  A.  S.  R.  241;  Gray  v. 
.  B.  399, 12  Eng.  Rul.  Cas.  332.   Patterson,  65  Ark.  373,  46  S.  W.  730, 
ennedy  V.  Tuscaloosa  First  Nat.   1119,  67  A.  S.  R.  937;  Ferguson  v. 
107  Ala.  170,  18   So.  396,  36  Little   Rock   Trust   Co.,   99   Ark.   45, 
^  308;  Gh-agg  v.  Martin,  12  Allen   137  S.  W.  555,  Ann.  Cas.  1913A  060; 
.)  498,  90  Am.  Dec.  164;  Appeal   Patten  v.  Smith,  4  Conn.  450,  10  Am. 
ott,  50  Pa.  St.  75,  88  Am.  Dec.   Dec.  166;  J.  I.  Kelley  Co.  v.  Pollock, 
eckwith  v.  Burrough,  14  R.  I.   57  Fla.  459,  49  So.  934,  131  A.  S.  R. 
1  Am.  Rep.   392;   Mathews  t.   1101 ;  Blanchard  v.  Paschal,  68  Ga.  32, 
,  1  Cox.  Ch.  278,  1  Rev.  Rep.  39,  45  Am.  Rep.  474;  Elliot  v.  Hall,  2 
.Rul.  Cas.  330;  Sims  V.Thomas,  Idaho  421,  31  Pac.  79G,  35  A.  S.  R. 
«^  &  El.  536,  40  E.  C.  L.  117,  L.  R.   285,  18  L.R.A.  586;  Elston  v.  Castor, 
D.  233,  9  L.  J.  Q.  B.  399,  12  101  Ind.  426,  51  Am.  Rep.  754;  Burdge 
ul.  Cas.  332.  v.  Bolin,  106  Ind.  175,  6  N.  E.  140,  55 

s:  87  A.  S.  R.  488;  18  Eng.  Am.  Rep.  724;  Goudy  v.  Werbe,  117 
as.  52.  Ind.  154,  19  N.  E.  764,  3  L.R.A.  114; 

ellows  V.  Lewis,  65  Ala.  343,  39   Wells  v.  Anderson,  97  la.  201,  66  N. 
ep.  1;  Nance  v.  Nance,  84  Ala.   W.  102,  59  A.   S.  R.  409;   Burk  v. 
So.  699,  5  A.  S.  R.  378;  Hodges  Putnam,  113  la.  232,  84  N.  W.  1053, 
ston,  95  Ala.  514,  11  So.  200,   86  A.  S.  R.  372;  Winter  v,  Ritchie, 
8.  R.  241 ;  Kennedy  v.  Tusca-  57  Kan.  212,  45  Pac.  595,  57  A.  S.  R. 
^*iW  Nat.  Bank,  107  Ala.  170,  331;   Cosby  v.  Ross,  3  J.  J.  Marsh. 
^    396,  36  L.R.A.  308;   Cox  v.    (Ky.)  290,  20  Am.  Dec.  140;  Paxton 
gham  Dry  Goods  Co.,  125  Ala.  v.  Freeman,  6  J.  J.  Marsh.  (Ky.)  234, 
So.  456,  82  A.  S.  R.  238;  Tal-  22  Am.  Dec.  74;  Falkenburg  v.  John- 
First  Nat.  Bank  v.  Browne,  128  son,  102  Ky.  543,  44  S.  W.  80,  80 
,  29  So.  552,  86  A.  S.  R.  156;  A.  S.  R.  369;  Morrow  v.  Bailey,  109 
^er  v.  King,  49  Ark.  299,  5  S.   Ky.  359,  59  S.  W.  2,  95  A.  S.  R.  382; 
,  4  A.  S.  R.  49 ;  Bogan  v.  Cleve-  Davis  v.  H.  Feltman  Co.,  112  Ky.  293, 
o2  Ark.  101,  12  S.  W.  159,  20    65  S.  W.  615,  99  A.  S.  R.  289 ;  Gragg 
•     B.  158;  Campbell  v.  Jones,  52   v.  Martin,  12  Allen   (Mass.)   498,  90 
4:93, 12  S.  W.  1016,  6  L.R.A.  783; ,  Am.  Dec.  164;  Dart  v.  Woodhouse,  40 
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choses  in  aotion  have  uniformly  been  held  by  the  English  courts 
to  be  within  the  statute,*'  and  now  the  forgiveness  by  a  debtor  of  a 
debt  due  to  him,  that  is,  the  covinous  cancellation  and  surrender 
as  paid  of  a  bond  or  note,  for  example,  by  the  judgment  debtor  to 
his  debtor,  involving  as  between  them  the  discharge  of  the  latter  from 
the  obligation,  is  a  fraudulent  transfer  which  the  judgment  creditor 
may  have  set  aside  in  equity  and  thereupon  hold  his  debtor's  debtor 
to  account  for  the  amount  of  said  debt.*®  By  express  statutory  enact- 
ment in  many  jurisdictions  in  the  United  States  choses  in  action 
which  have  been  fraudulently  transferred  are  rendered  subject  to 
the  claims  of  creditors,**  and  others  have  so  construed  their  statutes, 
modeled  after  13  Elizabeth,  as  to  accomplish  the  same  end.*®  Be 
the  reason  what  it  may,  it  is  now  the  general  rule  that  the  transfer  of 
a  chose  in  action  may  be  within  the  statutes  against,  fraudulent 
conveyances.* 

37.  Time,  Talents  and  Industry  of  Debtor. — A  debtor's  time,  tal- 
ents, and  industry  are  at  his  own  disposal,  and  his  creditors  have  no 
claim  thereto.*  While  a  debtor  cannot  give  away  his  property  to 
the  prejudice  of  his  creditors,  he  may  give  away  his  labor,*  for  per- 

17.  Hall  V.  Alabama  Terminal,  etc.,  rough,  14  R.  I.  366,  51  Am.  Rep.  392 ; 
Co.,  143  Ala.  464,  39  So.  285,  5  Ann.  Green  v.  Adams,  59  Vt.  602,  10  Atl. 
Cas.  363  and  note,  2  L.R.A.(N.S.)  130.  742,  59  Am.  Rep.  761;  Davis  v.  Noll, 

Note :  18  Eng.  Rul.  Caa.  52.  38  W.  Va.  66,  17  S.  E.  791,  45  A.  S. 

18.  Hall  V.  Alabama  Terminal,  etc.,  R.  841. 

Co.,  143  Ala.  464,  39  So.  285,  5  Ann.  Notes :   Ann.   Cas.  1912B   896 ;   12 

Cas.   363   and   note,   2   L.R.A.(N.S.)  Eng.  Rul.  Cas.  342. 

130;   Cosby  v.  Ross,  3  J.  J.  Marsh.  2.  Carter  v.  Worthington,  82  Ala. 

(Ky.)  290,  20  Am.  Dec.  140;  Bement  334,  2    So.   516,   60   Am.   Rep.   738; 

v.  Ohio  Valley  Banking,  etc.,  Co.,  99  Nance  v.  Nance,  84  Ala.  375,  4  So.  699, 

Ky.  109,  35  S.  W.  139,  59  A.  S.  R.  5  A.  S.  R.  378;  Wilson  v.  McMillan, 

445 ;  Elliott's .  Appeal,  50  Pa.  St.  75,  62  Ga.  16,  35  Am.  Rep.  115 ;  Eilers  v. 

88  Am.  Dec.  525 ;  Beckwith  v.  Bur-  Conradt,  39  Minn.  242,  39  N.  W.  320, 

rough,  14  R.  I.  366,  51  Am.  Rep.  392;  12  A.  S.  R.  641;  Buckley  v.  Dunn,  67 

Green  v.  Adams,  59  Vt.  602,  10  Atl.  Miss.  710,  7  So.  550,  19  A.  S.  R.  334; 

742,  59  Am.  Rep.  761;  Davis  v.  Noll,  Penn   v.   Whitehead,  17  Grat.    (Va.) 

38  W.  Va.  66,  17  S.  E.  791,  45  A.  S.  503,   94  Am.   Dec.  478;    Trapnell   v. 

R.  841.  Conklyn,  37  W.  Va.   242,  16   S.   E. 

19.  EUiott's  Appeal,  50  Pa.  St.  75,  570,  38  A.  S.  R.  30 ;  Mayers  v.  Raiser, 
88  Am.  Dec.  525.  85  Wis.  382,  55  N.  W.  688,  39  A.  S.  R. 

Notes:  5  Ann.  Cas.  371;  12  Eng.  849,  21  L.R.A.  623  and  note. 
Rul.  Cas.  342.  Notes:  58  A.  S.  R.  498;  77  A.  S.  R. 

20.  Hall  v.  Alabama  Terminal,  etc.,  97. 

Co.,  143  Ala.  464,  39  So.  285,  5  Ann.  3.  Carter  v.  Worthington,  82  Ala. 

Cas.  363,  2  L.R.A.(N.S.)  130.  334,  2  So.  516,  60  Am.  Rep.  738;  Wil- 

Notes :  Ann.  Cas.  1912B  896.  son  v.  McMillan,  62  Ga.  16,  35  Am, 

1.  Cosby  V.   Ross,  3   J.   J.   Marsh.  Rep.  115;  Eilers  v.  Conradt,  39  Minn. 

(Ky.)  290,  20  Am.  Dec.  140;  Bement  242,  39  N.  W.  320,  12  A.  S.  R.  641; 

V.  Ohio  Valley  Banking,  etc.,  Co.,  99  Buckley  v.  Dunn,  07  Miss.  710,  7  So. 

Ky.  109,  35  S.  W.  139,  59  A.  S.  R.  550,  19  A.  S.  R.  334. 

445 ;  Elliott's  Appeal,  50  Pa.  St.  75,  Note :  58  A.  S.  R.  498. 

B8  Am.  Dec.  525;  Beckwith  v.  Bur- 
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sonal  labor  is  not  the  subject  of  compulsory  sale  for  the  payment 
of  debts.  It  is  neither  susceptible  to  seizure  at  law,  nor  can  the 
jurisdiction  of  equity  operate  on  it.*  But  some  decisions  indicate 
that  the  donation  by  a  debtor  of  his  time  and  talents  is  in  effect 
a  voluntary  settlement  of  the  products  thereof,  and  fraudulent  as 
to  his  creditors,'  and  this  is  especially  true  if  the  donation  of  the 
debtor's  time  and  talents  is  not  bona  fide,  but  is  in  reality  a  subter- 
fuge to  defraud  creditors  of  the  proceeds.*  It  is  always  a  question 
of  fact  whether  the  business  or  property  on  which  the  labor  is  expended 
actually  belongs  to  such  other  person,  or  to  the  ostensible  agent  and 
debtor,  and  whether  the  alleged  agency  was  a  mere  scheme  and  device 
to  conceal  and  keep  the  property  used  in  or  gained  by  it  from  his 
creditors.' 

38.  Title  in  Agent's  Name. — A  man  cannot,  if  he  owes  debts,  devote 
his  capital,  industry,  or  credit  to  the  accumulation  of  property  to  be 
held  by  some  third  person,  for  his  own  use  or  that  of  his  family, 
to  the  exclusion  of  his  creditors,®  nor  can  he  transfer  property  to  * 
another  to  be  held  in  trust  for  him.  In  such  case  he  remains  the  real 
owner  and  the  property  may  be  subjected  to  the  payment  of  his 
debts,*  and  the  effect  is  the  same  though  the  transaction  be  digni- 
fied by  the  cloak  of  legal  proceedings.*®  In  such  cases  the  law  inter- 
venes and  goes  behind  the  fraudulent  and  secret  transaction,  and 
subjects  the  property  or  trust  funds  to  the  payment  of  just  and  legal 
demands.** 

39.  Mortgage  for  Contemporaneous  Consideration. — ^The  rule  seems 
to  be  that  a  mortgage  which  is  given  by  a  mortgagor  with  intent  to 
delay  or  defraud  his  creditors,  although  given  for  an  actual  contem- 
poraneous loan,  may  be  set  aside  if  the  mortgagee  participates  in 
the  fraudulent  purpose ;  *•  but  when  the  mortgagee  acts  in  good  faith, 

4.  Nance  v.  Nance,  84  Ala.  375,  4  N.  E.  609,  5  A.  8.  R.  632;  Brundage 
So.  699,  5  A.  S.  R.  378;  Steinbach  v.  v.  Cheneworth,  101  la.  256,  70  N.  W. 
Brant,  79  Minn.  383,  82  N.  W.  651,  211,  63  A.  S.  R.  382 ;  Partlow  v.  Lane, 
79  A.  S.  R.  494.  3  B.  Men.    (Ky.)   424,  39  Am.  Dec. 

Notes:  58  A.  S.  R.  498;  77  A.  S.  R.  473;  Stovall  v.  Farmers',  etc.,  Bank,  8 
98.  Smedes  &  M.  (Miss.)  305,  47  Am.  Dec. 

5.  Glidden  v.  Taylor,  16  Ohio  St.  85;  Quimby  v.  Williams,  67  N.  H. 
509,  91  Am.  Dec.  98.  489,  41  Atl.  862,  68  A.  S.  R.  685 ; 

6.  Waddingham  v.  Loker,  44  Mo.  Hamilton  v.  Greenwood,  1  Bay  (S.  C.) 
132, 100  Am.  Dec.  260 ;  Penn  v.  White-  173, 1  Am.  Dec.  607. 

head,  17  Grat.  (Va.)  503,  94  Am.  Dec.  10.  Partlow    v.    Lane,    3    B.    Mon. 

478.  (Ky.)  424,  39  Am.  Dec.  473;  Stovall 

7.  Ansorge  v.  Barth,  88  Wis.  653,  60  v.  Farmers',  etc..  Bank,  8  Smedes  & 
N.  W.  1055,  43  A.  S.  R.  928.  M.  (Miss.)  305,  47  Am.  Dec.  85. 

8.  Waddmgham  v.  Loker,  44  Mo.  11.  Wadingham  v.  Loker,  44  Mo. 
132,  100  Amt  Dec.  260 ;  Ansorge  v.  132,  100  Am.  Deo.  260 ;  Ansorge  v. 
Barth,  88  Wis.  553,  60  N.  W.  1055,  Barth,  88  Wis.  553,  60  N.  W.  1055,  43 
43  A.  S.  R.  928.  A.  S.  R.  928. 

9.  New  v.  Sailors,  114  Ind.  407,  16  12.  Berwick  Bank  v.  G^rge  Vinson 
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without  notice  or  reason  to  believe  that  the  mortgagor  intends  to 
defraud  his  creditors,  the  mortgage  is  sustained  as  against  creditors.** 
The  doctrine  has  been  asserted  that  a  mortgage  taken  for  a  greater 
amount  than  the  debt  due  the  mortgagee  is  a  fraud  on  the  mort- 
gagor's other  creditors  and  invalid  as  against  them,**  though  the 
prevailing  rule  seems  to  be  that  such  fact  is  at  most  prima  facie  evi- 
dence of  fraud  which  may  be  overcome  by  showing  fairness  of  inten- 
tion on  the  part  of  the  mortgagee.** 

Life  Insurance 

40.  Procuring  Insurance  as  in  Fraud  of  Creditors. — There  is  respect- 
able authority  to  the  effect  that,  independently  of  any  statute,  a  hus- 
band may  rightfully  devote  a  moderate  portion  of  his  earnings  to 
insure  his  life,  and  thus  make  reasonable  provision  for  his  family 
after  his  death,  without  being  thereby  held  to  intend  to  hinder,  delay, 
or  defraud  his  creditors,**  even  though  he  is  insolvent  when  he 
effects  such  insurance  and  afterwards,*'  provided  no  such  fraudu- 
lent intent  is  shown  to  exist,*®  or  must  necessarily  be  inferred  from 
the  surrounding  circumstances.**  It  has  also  been  decided  that  the 
payment  of  premiums  to  a  life  insurance  company  by  a  husband, 
who  was  insolvent  at  the  time  of  the  payment,  in  order  to  effect 
and  keep  alive  an  insurance  on  hi^  own  life,  made  by  his  wife  for 
the  benefit  of  herself  and  their  children,  is  not  in  itself  or  necessarily 
a  fraudulent  transfer  of  his  property  with  intent  to  hinder,  delay, 
or  defraud  his  creditors,  within  the  meaning  of  the  statute  of  13 
Eliz.,  c.  5,  and  in  the  absence  of  specific  circumstances  showing 
a  fraudulent  intent,  his  creditors  after  his  death  will  have  no  inter- 
est in  the  insurance  money.*  To  maintain  an  action  on  behalf  of 
creditors  of  the  deceased  husband  against  an  insurance  company  to 
recover  back  premiums  paid  by  him  while  insolvent  in  order  to 
provide  for  his  wife  and  children,  it  must  be  alleged  and  proved 
that  the  insurance  company  participated  in  the  fraud.*  But  the 
leniency  of  the  laws  is  limited  to  wives  and  children,  and  does  not 
extend  to  parents.^ 

Shingle,  etc.,  Co.,  124  La.  1000,  50  So.  Notes :  29  A.  8.  R.  360 ;  87  A.  S.  R. 

823,  26  L.R.A.(N.S.)  1068  and  note.  489. 

Note:  31  L.R.A.  610.  17.  Note:  29  A.  S.  R.  360. 

13.  Note:  26  L.R.A.(N.S.)  1068.  18.  Note:  29  A.  S.  R.  360. 

14.  Thompsotf  v.  Richardson  Drug  19.  Notes:  29  A,  S.  R.  360;  87  A. 
Co.,  33  Neb.  714,  50  N.  W.  948,  29  S.  R.  489. 

A.  S.  R.  505  and  note.    See  also  Chat-  1.  Note:  29  A.  S.  R.  360. 

TEL  Mortgages,  vol.  5,  p.  431  et  seq.  2.  Note:  29  A.  S.  R.  360. 

15.  Note:  31  L.R.A.  630.  3.  Lehman  v.  Gunn,  424  Ala.  213, 

16.  Talcott  y.  Field,  34  Neb.  611,  52  27  So.  475,  82  A.  S.  R.  159,  51  L.R.A. 
N.  W.  400,  33  A,  S.  R.  662.  112. 
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41.  Assignment  of  Policy  as  in  Fraud  of  Creditors. — ^A  policy  of 
life  insurance  is  a  chose  in  action  find  it  is  well  settled  that  it  may 
be  transferred  as  any  other  chose  in  action,*  and  the  transfer  may  be 
within  the  statutes  against  fraudulent  conveyances.*  But  it  must 
be  alleged  and  proved  that  debts  existed  at  the  time  of  the  issuing 
or  the  assignment  of  the  policy  to  the  beneficiary,  or  that  it  was 
issued  or  assigned  with  a  view  of  contracting  future  indebtedness.* 
If  the  transfer  of  the  policy  is  made  by  the  debtor  while  solvent  it 
of  course  cannot  be  attacked  on  his  subsequent  insolvency  as  fraudu- 
lent.^ It  is  plain  that  the  transfer  by  an  insolvent  debtor  of  a 
policy  of  insurance  on  his  life  payable  to  himself  or  his  estate  may 
be  invalid  as  in  fraud  of  creditors,®  and  a  voluntary  assignment  by 
an  insolvent  debtor  of  his  life  insurance  has  been  held  invalid  as 
to  his  creditors  though  there  was  no  actual  intention  on  his  part 
to  defraud  his  creditors.*  But  the  mere  fact  that  the  assignor  is 
insolvent  at  the  time  of  making  the  assignment  does  not  of  itself 
warrant  the  inference  that  the  assignment  was  in  fraud  of  his  cred- 
itors.**  In  the  absence  of  statutory  sanction  the  voluntary  assign- 
ment by  an  insolvent  debtor  of  a  policy  on  his  life  to  his  wife 
or  minor  child  is  generally  held  invalid  as  a  transfer  in  fraud  of 
his  creditors,**  and  an  assignment  to  the  wife  has  been  held  invalid 
though  there  was  no  actual  intent  to  defraud  creditors.**  But  an 
insolvent  may  assign  a  policy  of  insurance  to  one  or  more  of  his 
creditors.*'  And  if  it  is  provided  in  the  assignment  that  future 
premiums  shall  be  paid  by  the  creditors,  a  provision  to  the  effect  that 

4.  Lehman  v.  Gunn,  124  Ala.  213,  27  Appel  Clothing  Co.,  35  Colo.  149,  83 

So.  475,  82  A.  S.  B.  159,  51  L.R.A.  Pac.  965,  117  A.  S.  R.  186,  4  L.R.A. 

112;  Johnson  v.  Alexander,  125  Ind.  (N.S.)  456. 

575,  25  N.  E.  706,  9  L.R.A.  660  and  Note :  Ann.  Cas.  1912B  897. 

note;  Wyman  v.  Gay,  90  Me.  36,  37  8.  Lehman  v.  Gunn,  124  Ala.  213, 

Atl.  325,  60  A.  S.  R.  238 ;  Chapman  v.  27  So.  475,  82  A.  S.  R.  159,  51  L.R  Jl. 

McHwrath,  77  Mo.  38,  46  Am.  Rep.  1 ;  112. 

Lytle  V.  Baldinger,  84  Ohio  St,  1,  95  Notes :  87  A.  S.  R.  488 ;  Ann.  Cas. 

N.  E.  389,  Ann.  Cas.  1912B  894  and  1912B  896. 

note.    See  also  Insurance.  9.  Notes:. 87  A.  S.  R.  489;  Ann.  Cas. 

6.  Lehman  v.  Gnnn,  124  Ala.  213,  27  1912B  896. 

So.  475,  82  A.  S.  R.  159,  51  L.R.A.  10.  State  v.  Tomlinson,  16  Ind.  App. 

112;  Wyman  v.  Gay,  90  Me.  36,  37  662,  45  N.  E.  1116,  59  A.  S.  R.  335. 

Atl.  325,  60  A.  S.  R.  238 ;  Chapman  11.  Note :  Ann,  Cas.  1912B  897. 

V.  McBwiath,  77  Mo.  38,  46  Am.  Rep.  12.  Elliott's  Appeal,  60  Pa.  St.  75, 

L  88  Am.  Dec.  525. 

Notes:  87  A.  S.  R.  488;  Ann.  Cas.  Note:  Ann.  Cas.  1912B  897. 

1912B  896.  As   to   the   validity   in    general   of 

6.  National  Bank  of  Commerce  v.  transfers  by  hnsband  to  wife,  see  in- 
Appel  Clothing  Co.,  35  Colo.  149,  83  fra,  par.  44  et  seq. 

Pac.  965,  117  A.  S.  R.  186,  4  L.R.A.       IS.  Johnson  v.  Alexander,  125  Ind. 
(N.S.)  456.  575,  25  N.  E.  706,  9  L.R.A.  660  and 

7.  National  Bank  of  Commerce  v.  note. 
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any  balance  after  the  payment  of  the  particular  creditor's  claims 
shall  be  paid  to  the  heirs  of  the  assignor,  is  not  invalid.** 

42.  Extent  of  Injury  to  Creditors. — In  some  jurisdictions  it  is  held 
that  an  assignment  of  a  policy  of  life  insurance  can  be  fraudulent 
only  to  the  extent  of  the  premiums  paid  by  the  insured,**  for  to 
this  extent  alone  is  property  properly  subject  to  their  claims  put 
beyond  their  reach, *•  and  that  therefore  insurance,  the  premiums 
on  which  are  paid  by  a  worthless  check,  is  not  fraudulent  to  any  extent 
whatever.*'  But  other  cases  indicate  that  the  policy  or  the  insur- 
ance which  it  represented  is  the  subject  matter  of  the  gift  and  not 
the  premium — the  premium  is  used  in  the  purchase  of  the  property 
donated,  and  it  is  in  the  gift  of  this  property  so  purchased  that 
the  creditor  complains  that  he  has  been  injured — and  consequently 
hold  an  assignment  of  a  policy  of  insurance  in  fraud  of  creditors 
void  in  toto.*®  There  is  a  similar  divergence  of  views  in  the  case 
of  new  insurance  taken  out  by  an  insolvent  in  the  name  of  wife 
or  child,  some  cases  holding  such  insurance  in  fraud  of  his  creditors, 
if  at  all,  only  to  the  extent  of  the  premiums  paid,**  while  others  hold  it 
void  in  toto,  and  say  that  if  part  of  the  premiums  are  paid  by  the 
debtor  when  solvent,  and  part  when  insolvent,  the  entire  proceeds  will 
be  proportioned  between  the  widow  or  children  and  the  creditors.*® 
Under  statutes  permitting  one  insolvent  to  spend  a  certain  amount 
on  insurance  premiums  for  the  benefit  of  his  family,  it  seems  that 
in  case  a  man  expends  more  than  the  amount  allowed  the  courts 
will  not  apportion  thfe  insurance  money  thereby  obtained  between 
the  family  and  the  creditors,  but  will  give  the  latter  only  the  amount 
of  excessive  premiums  paid,  with  interest.*  And  under  some  such 
statutes,  insurance  taken  out  in  favor  of  a  wife  or  child  with  the 
express  design  to  defraud  creditors  is  invalid  only  to  the  extent  of 
the  premiums  paid.* 

43.  Statutory  Provisions. — In  a  number  of  jurisdictions  the  stat- 
utory or  constitutional  provisions  permit  even  an  insolvent  debtor 

14.  Johnson  v.  Alexander,  125  Ind.  19.  In  Central  National  Bank  v. 
575,  25  N.  E.  706,  9  L.R.A.  6G0.  Hume,  3  Mackey  (D.  C.)  360,  51  Am. 

15.  Lytle  v,  Baldinger,  84  Ohio  St.  Rep.  780,  it  was  held  tiiat  such  a 
1,  95  N.  E.  389,  Ann.  Gas.  1912B  894;  transaction  was  fraudulent  as  to  cred- 
Roberts  v.  Winton,  100  Tenn.  484,  45  itors  to  the  extent  of  the  premiums 
S.  W.  673,  41  L.R.A.  275.  paid,  but  the  decision  was  reversed  on 

Note :  87  A.  S.  R.  489.  this  point  in  128  U.  S.  195,  9  S.  Ct. 

16.  Lytle  v.  Baldinger,  84  Ohio  St.   41,  32  U.  S.  (L.  ed.)  370. 

1,  95  N.  E.  389,  Ann.  Cas.  1912B  894 ;       20.  PuUis  v.  Robison,  73  Mo.  201, 

Roberts  v.  Winton,  100  Tenn.  484,  45  39  Am.  Rep.  497. 

S.  W.  673,  41  L.R.A.  275.  1.  Sternberg  v.  Levy,  159  Mo,  617, 

17.  Roberts   v.   Winton,  100   Tenn.   60  S.  W.  1114,  53  L.R.A.  438. 

484,  45  S.  W.  673,  41  L.R.A.  275.  2.  Hise  v.  Hartford  Ufe  Ins.  Co., 

18.  Lehman  v.  Gunn,  124  Ala.  213,  90  Ky.  101,  13  S.  W.  367,  29  A.  S.  R. 
27  So.  475,  82  A.  S.  R.  159,  51  L.RA.   358. 

112. 
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to  t^LkjQ  out  or  pay  premiums  on  insurance  in  favor  of  his  wife  or 
cJiilci,  and  to  protect  such  insurance  from  the  claims  of  the  insured's 
cre<iJLt:ors;  generally  limiting  the  amount  to  be  paid  in  premiums  to 
a  st^^t^^d  sum.'  It  has  been  held  that  such  a  provisioil  confers  a 
spoci^^l  privilege  and  is  in  the  nature  of  an  exemption  of  property 
fronca.  "the  payment  of  debts,  and  to  be  successful  in  securing  the 
^xenc^j^tion  the  requirements  of  the  provision  must  be  strictly  com- 
plie<i  ^vjrith,*  but  it  is  also  held  that  it  will  be  liberally  construed 
fc  eSP^ct  the  purpose  of  its  enactment.'  Tn  some  jurisdictions  it  is 
ieici  t^liat  such  statutory  provisions  do  not  validate  the  voluntary 
^^^^:i::^r>aent  by  an  insolvent  debtor  of  an  existing  policy  of  insur- 
^^^  on  his  life  to  his  wife  or  child,'  but  in  other  jurisdictions  an 
ff^^^^^^Tnent  by  an  insolvent  debtor  of  a  policy  taken  out  payable  to 
^^^*^^^^^'  or  his  estate  has  been  held  to  be  within  the  spirit  of  the 
^  Life  insurance  taken  out  by  a  man  before  marriage  is 
the  protection  of  such  statutes,'  and  according  to  some  author- 
"tihe  insurance  may  be  on  the  endowment  plan,^  though  other 
^  ^^^xities  hold  that  in  such  case  the  interest  of  the  wife  or  family 
..  ''^^^^jely  contingent  on  the  death  of  the  debtor  before  the  matur- 
^  ^  ^^^  the  policy,  and  that  the  policy  constitutes  such  a  locking  up 
3  debtor's  property  from  creditors,  for  his  own  beneficial  use, 
evince  an  intent  to  hinder,  delay,  or  defraud  creditors.*^ 

Conveyances  by  Husband  to  Wife 


ity 

of 

a3 


-  •-  Rules   Governing   Validity • — Conveyances   from   husband   to 

"^^     liave  been  the  subject  of  numerous  and  frequent  attacks  by 

^2^-    S^elrath  v.  Schonfield,  76  Ala.  199,  7.  Cole  v.  Marple,  98  ID.  58,  38  Am. 

g«    -^xia.  Rep.  319;  Tompkins  v.  Levy,  Rep.  83. 

^^^  -Aa^,  263,  6  So.  346, 13  A.  S.  R.  31;  Note:  Ann.  Cas.  1912B  898. 

J;eiiti-,al    National    Bank   v.    Hume,   3  8-  Rose  v.  Wortbam,  96  Tenn.  605, 

^i^ofcey  (D.  c.)  360,  51  Am.  R«p.  780,  32   S.   W.  458,  30  L.R.A.   609.     As 

fo^^^'^^<3  in  part  on  another  point  in  *<>  t^^e  validity  of  antenuptial  transfers 

12^     HJ.     S.  195,  9  S.  Ct.  41,  32  U.  S.  generally,  see  infra,  Par.  48,  50. 

(^     «<3.)   370;  Cole  v.  Marple,  98  HL   .n^^^^T^'^'J;  ^     '  ' 

??'    3S     ^m.  Rep.  83;  Hise  v.  Hartford  ^^^ff  •  ^^P;  ^f'    ,  ,  , ,      ,  , 

I^o     XxM.  Co.,  90  Ky.  101,  13  S.  W.       ^^^^  an  insolvent  debtor  takes  out 

^^  .    2S    A.  S.  R.  358;  Pullis  v.  Robi-  "^^  P?y«  ^^^  premiums  on  an  endow- 

c^rit^     -^r^    \i      oAi    on    A       o        /ifVT     ment  insurance  policy  on  his  life,  m 

SUT^     ^''-  ??l'  \^^'  v'^ii^^Iri  favor  of  bis  wife,  and  she  receives  such 

A^^^^^""  ^Tnq         '  endowment  from  the  insurer  during  the 

>T  "T^'^X^*  ^^*^'  lifetime  of  the  insured,  she  takes  it,  or 

1512^'^^'  ^'^  ^*  ^'  ^'  ^^^'  ■  *^®  property  in  which  it  is  invested  in 

.  ^T  897.  her  name,  subject  to  the  daims  of  the 

\  -^^te:  Ann,  Cas.  1912B  897.  husband's  creditors.     Talcott  v.  Field, 

0.  Tompkins  v.  Uvy,  87  Ala.  263,  34  Neb.  611,  52  N.  W.  400,  33  A.  S.  R. 

6  So.    34e,  13  A.  S.  R.  31.  062. 

6.  'M^otes:  29  A.  S.  R,  365;  Ann.  Cas.       10.  Tompkins  v.  Levy,  87  Ala.  263, 

1912^   897.  .  6  So.  346, 13  A.  S.  R.  31. 
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both  pre-existing  and  subsequent  creditors.  Whatever  may  have 
been  the  early  doctrine  on  the  subject,  at  the  present  time  there  is 
no  doubt  that  a  husband  may  not  only  convey  directly  to  his  wife 
for  a  valulsLble  consideration,^^  but  he  may  also  convey  to  her  as  a 
gift  when  not  prejudicial  to  his  creditors.^*  All  gifts  from  a  hus- 
band to  his  wife  are  good  inter  se,  and  against  all  persons  claiming 
under  them.^*  The  mere  existence  of  the  relation  of  husband  and 
wife  between  the  grantor  and  grantee  does  not  create  an  implication 
as  to  fraud  against  creditors,**  especially  where  one  fails  to  show 
that  he  was  a  creditor  at  the  time  of  the  conveyance,**  or  that  the 
husband  was  insolvent. *•  To  render  a  conveyance  from  husband 
to  wife  fraudulent  and  void  as  to  creditors,  there  should  exist  an 
intent  on  the  part  of  the  husband  to  defraud,  or  at  least  to  hinder 
and  delay,  his  creditors.*'  And  if  a  conveyance  is  made  with  actual 
fraudulent  intent,  participated  in  by  the  wife,  the  conveyance  will 
be  void  without  question.*®  It  is  unnecessary,  however,  that  an  actual 
fraudulent  intent  should  exist  on  the  part  of  the  husband.  Such 
intent  may  be,  and  generally  is,  inferred  from  the  circumstances  sur- 
rounding the  conveyance,**  and  the  existence  of  the  relation  of  hus- 
band and  wife  is  an  important  fact  to  be  taken  into  consideration  in 
weighing  the  evidence  relating  to  the  good  faith  of  a  conveyance,*^ 

11.  Thompson  v.  AUen,  103  Pa.  St.  v.  OUiver,  9  Humph.  (Tenn.)  561,  49  ' 
44,  49  Am.  Rep.  116.    For  a  full  dis-  Am.  Dec.  717. 

cussion  of  this  subject,  see  Husband  Note :  90  A.  S.  R.  499. 

AND  Wife.  17.  Oppenheimer    v.     Collins j    115 

12.  Reel  v.  Livingston,  34  Fla.  337,  Wis.  283,  91  N.  W.  690,  60  L.R.A. 
16  So.  284,  43  A.  S.  R.  202;  Thompson  406. 

V.  Allen,  103  Pa.  St.  44,  49  Am.  Rep.  Note :  90  A.  S.  R.  505. 

116.  As  to  taking  oat  life  insurance  in 

13.  Reel  v,  Livingston,  34  Fla.  337,  favor  of  the  wife  of  the  insured  or 
16  So.  284,  43  A.  S.  R.  202.  assigning  to  her  life  insurance  policies 

Note:  Ann.  Cas.  1915C  1091.  previoudy  taken  out,  see  supra,  par. 

14.  Paulson  v.  Stanley,  122  Cal.  655,  40-43. 

55  Pac.  605,  68  A.  S.  R.  73 ;  O'ConneU  18.  Reel  v.  Livingston,  34  Fla.  377, 

v.  Taney,  16  Colo.  353,  27  Pac.  888,  25  16   So.  284,  43  A.  S.  R.  202;   Val- 

A.  S.  R.  275;  Reel  v.  Livingston,  34  paraiso   State  Bank  v.   Schwartz,  92 

Fla.   337,   16   So.   284,  43   A.   S.   R.  Neb.  575,  138  N.  W.  757,  Ann,  Cas. 

202;  Daggett,  etc.,  Co.  v.  Bulfer,  82  1914B    935,    42    L.R.A,(N.S,)    1213; 

la.  101,  47  N.  W.  978,  31  A.  S.  R.  Castro  v.  lUies,  22  Tex.  479,  73  Am. 

464 ;  Robinson  v.  Huffman,  15  B.  Mon.  Dec.  277. 

(Ky.)  80,  61  Am.  Dec.  177;  Thompson  Note:  90  A.  S.  R.  505. 

V.  ADen,  103  Pa.  St.  44,  49  Am.  Rep.  19.  Note :  90  A.  S,  R,  505, 

116;    Martin    v.    Olliver,    9    Humph.  20.  Daggett,  etc.,  Co.  v.  Bulfer,  82 

(Tenn.)  561,  49  Am.  Dec.  717.  la.  101,  47  N.  W.  978,  31  A.  S.  R. 

Note :  90  A.  S.  R.  499.  464 ;  Carson  v.  Stevens,  40  Neb.  112, 

16.  Martin    v.    OlUver,    9    Humph.  58  N.  W.  845,  42  A.  S.  R.  661 ;  Man- 

(Tenn.)  561,  49  Am.  Dec.  717.  Chester  v.  Tibbetts.  121  N.  Y.  219,  24 

Note:  90  A.  S.  R,  499.  N.  E.  304,  18  A.  S.  R.  816;  Williams 

16.  Morris  v,  Fletcher,  67  Ark.  105,  v.  Harris,  4  S.  D.  22,  54  N,  W.  926,  46 

66  S.  W.  1072,  77  A.  S.  R*  87;  Martin  A.  S.  R.  753;  Ansorge  v.  Barth,  8S 

514 


12  R.  C.  L. 


FRAUDIJLENT  CONVEYANCES 


§  45 


and  this  because  husband  and  wife  have  unusual  facilities  for  the 
perpetration  of  fraud  on  creditors.^  A  conveyance  from  husband  to 
wife  requires  less  proof  to  show  fraud,  and,  when  a  prima  facie  case  is 
made,  stronger  proof  to  show  fair  dealing,  than  would  be  required  if 
the  transaction  were  between  strangers.*  But  it  should  be  borne  in 
mind  that  if  the  wife  is  a  bona  fide  creditor  of  her  husband,  he  may 
transfer  property  to  her  in  satisfaction  of  her  debt,  just  as  he  might 
do  in  the  case  of  any  other  creditor.*  In  several  jurisdictions  statutes 
have  been  enacted  providing  that  the  transfer  of  any  interest  in  land 
or  chattels  by  husbands  to  wives  shall  not  be  good  as  against  third 
persons  xmless  the  transfer  be  in  writing,  acknowledged  and  filed  for 
record.*  There  is  a  tendency  not  to  construe  these  statutes  strictly, 
on  the  ground  of  the  great  inconvenience  that  would  otherwise  be 
imposed,  and  so  it  has  been  held  that  only  those  who  were  creditors 
at  the  time  of  the  transfer  might  avail  themselves  of  a  failure  to 
comply  with  the  statute.* 

45.  Particular  Considerations. — The  relinquishment  of  the  wife's 
right  of  dower  is  a  good  consideration  for  such  a  settlement  as  against 
creditors  of  the  husband,  to  the  extent  of  the  value  of  the  dower.*  If 
the  dower  interest  released  is  equal  or  in  excess  of  the  value  of  the 
property  conveyed  to  the  wife,  there  can  be  no  doubt  of  the  validity  of 
the  conveyance,  so  far  as  it  depends  on  the  adequacy  of  the  considera- 
tion.' There  may  be  such  a  disproportion  between  the  estate  con- 
veyed to  a  wife  and  her  dower  interest  as  to  discredit  the  integrity  of 
the  transfer.*  But  even  when  the  property  transferred  is  excessive 
in  the  absence  of  actual  fraud  the  conveyance  will  be  held  good  to  the 


Wis.  653,  60  N.  W.  1055,  43  A.  S.  R.  Miss.  259,  57  So.  809,  Ann.  Cas.  1914B 

928.  392  and  note,  39  L.R.A.(N.S.)  541. 

Note :  90  A.  S.  R.  500.  6.  Keel  v.  Larkin,  83  Ala.  142,  3  So. 

As  to  the  presumptions  of  knowled^  296,  3  A.  S.  R.  702 ;  Bollard  v.  Briggs, 

arising  from  the  existence  of  the  marl-  7  Pick.  (Mass.)  533, 19  Am.  Dee.  292; 

tal  relation,  see  infra,  par.  66.  Hagerman  v.  Buchanan,  45  N.  J.  Eq. 

1.  Carson  v.  Stevens,  40  Neb.  112,  292,  17  Atl.  946,  14  A.  S.  E.  732; 

58  N.  W.  845,  42  A.  S.  R.  661;  Man-  Burwell  v.  Lumsden,  24  Grat.   (Va.) 

Chester  v.  Tibbetts,  121  N.  Y.  219,  24  443,  18  Am.  Rep.  648;  De  Farges  v. 

N.  E.  304,  18  A.  S.  R.  816;  Williams  Ryland,  87  Va.  404,  12  S.  E.  805,  24 

V.  Harris,  4  S.  D.  22,  54^  N.  W.  926,  A.  S.  R.  659;  FicUin  v.  Rixey,  89  Va. 

46  A.  S.  R.  753;  Ansorge  v.  Barth,  88  832, 17  S.  E.  325,  37  A.  S.  R.  891. 

Wis.  553,  60  N.  W.  1055,  43  A.  S.  R.  Note:  90  A.  8.  R.  529. 


928. 

Note:  90  A.  S.  R.  500. 

2.  Note :  90  A.  S.  R.  500. 

3.  See  infra,  par.  105. 


7.  Burwell    ▼.    Lumsden,    24    Qiat. 
(Va.)  443,  18  Am.  Rep.  648. 

Note :  90  A.  S.  R.  527. 

8.  Bullard  v.  Briggs,  7  Pick.  (Mass.) 


4.  Kennington  v.  Hemingway,  101  533,  19  Am.  Dec.  292;  Burwell  v. 
Miss.  259,  57  So.  809,  Ann.  Cas.  1914B  Lumsdefa,  24  Grat.  (Va.)-443,  18  Am, 
392  and  note,  39  L.R.A.(N.S.)  541.         Rep.  648. 

6.  Kennington  v.   Hemingway,  101       Note :  90  A.  S.  R.  528. 
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extent  of  a  just  compensation  for  the  dower  relea3ed.'  The  release 
by  a  wife  of  her  right  in  a  homestead  is  a  good  consideration  for 
money  paid  to  her,  or  a  conveyance  made  to  her,^*  for  a  husband  may 
always  convey  to  his  wife  property  exempt  from  execution.^^  The 
withdrawal  of  an  action  for  divorce,  brought  by  the  wife,  is  not  suffi- 
cient to  support  a  conveyance  by  defendant  to  plaintiff  of  his  interest 
in  his  father's  estate  as  against  the  claims  of  his  creditors.**  Whether 
the  assumption  by  a  wife  of  certain  debts  of  her  husband  will  con- 
stitute a  sufficient  consideration  for  a  conveyance  to  her  will  depend 
on  the  circumstances  surrounding  the  transaction.*'  In  general, 
services  performed  by  the  wife  cannot  constitute  a  consideration  for 
the  transfer  of  property  by  the  husband  to  the  wife,  because  her 
services  belong  to  him,  and  therefore  transfers  on  such  consideration 
are  voluntary.** 

'  46.  Financial  Circumstances  of  Husband. — A  husband  not  in  debt 
may  usually  make  a  valid  conveyance  to  his  wife.*'  Evidence  of 
indebtedness  at  the  time  a  conveyance  is  made  is  important,  how- 
ever, on  the  question  whether  such  conveyance  was  fraudulent,** 
but  mere  indebtedness  at  the  time  the  conveyance  w^as  made,  though 
evidence  of  fraud,  does  not  necessarily  make  it  void.*^  So  a  con- 
veyance to  one's  wife  is  not  in  fraud  of  the  rights  of  creditors,  where 
the  grantor  retains  ample  property  for  the  satisfaction  of  all  his  debts, 
and  there  is  no  intent  to  defraud,*®  nor  is  it  fraudulent  where  the 
settlement  itself  provides  for  the  payment  of  all  existing  debts,  and 
such  debts  are  actually  paid  in  pursuance  of  the  settlement.**    But 

a  husband  cannot  give  to  his  wife  that  which  the  law  regards  as  belong- 

» 

9.  Burwell    v.    Lumsden,    24    Grat,       17.  Reel  v.  Livingston^  34  Fla.  377, 
(Va.)  443,  18  Am.  Rep.  648.  16  So.  284,  43  A.  S.  R.  202;  Filley  v. 

10.  Fiedler  v.  Howard,  99  Wis.  388,  Register,  4  Minn.  391,  77  Am.  Dec 
75  N.  W.  163,  67  A.  S.  R.  865.  522 ;  WiUiama  v.  Harris,  4  S.  D.  22, 

Note:  90  A.  S.  R.  529.  54  N.  W.  926,  46  A.  S.  R.  753;  Dixon 

11.  Note :  90  A.  S.  R.  529.    And  see  v.  Sanderson,  72  Tex.  359,  10  S.  W. 
supra,  par.  35.  535,  13  A.  S.  R.  801. 

12.  Oppenheimer    v.     Collins,    115       Note:  90  A.  S.  R.  501. 

Wis.  283,  91  N.  W.  690,  60  L.R.A.  In  Reade  v.  Livingston,  3  Johns.  Ch. 

406.  (N.  Y.)  481,  8  Am.  Dec.  520,  it  was 

Note:  60  L.R.A.  413.  held  that  a  conveyance  by  a  husband 

13.  Note :  90  A.  S.  R.  530.  to  his  wife  was  void  per  se  as  to  exLst- 

14.  See  Husband  and  Witk.  ing  creditors,  but  the  decision  was  re- 

15.  Note :  90  A.  S.  R.  501.  versed   on   this   point   by   Dygert   v. 

16.  Reel  v.  Livingston,  34  Fla.  377,  Remerschnider,  32  N.  Y.  629,  stating 
16  So.  284,  43  A.  S.  R.  202;  Patton  v,  the  rule  announced  in  the  text. 
Bragg,  113  Mo.  695,  20  S.  W.  1059,  18.  Patton  v.  Bragg,  113  Mo.  595, 
35  A.  S.  R.  730;  ElUott's  Appeal,  50  20  S.  W.  1059,  35  A.  S.  R.  730;  Dixon 
Pa.  St.  75,  88  Am.  Dee.  525 ;  Williams  v.  Sanderson,  72  Tex.  359,  10  S.  W. 
V.  Harris,  4  S.  D.  22,  54  N.  W.  926,  535, 13  A.  S.  R.  801. 

46  A.  S.  R.  753.  Note:  90  A.  S.  R.  502. 

Note :  90  A.  S.  R.  501,  19.  Note :  90  A.  S.  R.  502. 
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ing  to  his  creditors.  Hence,  if  he  is  insolvent,  or  if  his  conveyance 
leaves  him  with  an  amount  of  property  insufficient  to  pay  his  debts, 
it  may  be  avoided  at  the  instance  of  existing  creditors.*^  But  if  the 
agreement  to  convey  between  husband  and  wife  is  made  in  good  faith 
and  valid  at  that  time,  it  does  not  become  fraudulent  by  reason  of  the 
fact  that  the  husband  subsequently  became  insolvent.^  A  voluntary 
conveyance  by  a  husband  to  his  wife  while  he  is  in  debt  is  prima  facie 
fraudulent  as  to  creditors^*  but  in  any  event  the  fact  that  the  wife 
paid  a  full  consideration  will  be  a  good  answer  to  a  charge  of  fraud.* 

47.  Rights  of  Subsequent  Creditors. — ^A  conveyance  by  a  person  in 
debt  even  though  it  be  voluntary  is  not  per  se  fraudulent  as  to  subse- 
quent creditors;  there  must  be  proof  of  actual  or  intentional  fraud.^ 
If  a  conveyance  is  made  with  a  view  to  becoming  subsequently  in- 
debted, there  is  no  doubt  that  subsequent  creditors  may  attack  tiie 
conveyance,  for  the  necessary  intent  to  defraud  such  creditors  may 
be  inferred  from  such  circumstances.*  The  fact  that  there  are  pre- 
existing debts  is  always  important  in  determining  the  existence  of^  a 
fraudulent  intent.*  But  even  if  the  husband  is  in  debt,  or  insolvent, 
this  raises  no  presumption  that  the  transfer  was  fraudulent  as  against 
a  subsequent,  creditor  with  notice;  at  least  if  the  husband  honestly 
believed  he  had  means  with  which  to  pay  his  debts.'  But  if  the 
prior  indebtedness  is  so  great  as  to  be  siiSicient  to  raise  a  reasonable 

20.  Morris  v.  Fletcher,  67  Ark.  105,  Gray,  37  Pa.  St.  508,  78  Am.  Dec  444; 

56  S.  W.  1072,  77  A.  S.  R.  87;  Bollard  Mullen  v.  Wilson,  44  Pa.  St.  413,  84 

V.  Briggs,  7  Pick.  (Mass.)  533,  19  Am.  Am.  Dec.  461;  Thompson  v.  Alien,  103 

Dec.  292;  Ames  v.  Dorroh,  76  Miss.  Pa.  44,  49  Am.  Rep.  116;  Marshall  v. 

187,  23   So.  768,  71   A.   S.   R.   522;  Roll,  139  Pa.  St.  399,  20  AtL  999,  23 

Lander  v.  Ziehr,  150  Mo.  403,  51  S.  A.  S.  R.  198;  Best  v.  Smith,  193  Pa. 

W.  742,  73  A.  S.  R.  456;  Elliott^s  Ap-  St.  89,  44  Atl.  329,  74  A.  S.  R.  676; 

peal,  50  Pa.  St.  75,  88  Am.  Dec.  525.  Jackson  v.  Plyler,  38  S.  C.  496,  17  S. 

Notes:  34  A.  S.  R.  216;  90  A.  S.  R.  E.  255,  37  A.  S.  R.  782;  Higgins  v. 

503,  516.  Johnson,  20  Tex.  389, 70  Am.  Dec.  394 ; 

1.  Note:  90  A.  S.  R.  504.    As  to  ^^  Farges  v.  Ryland,  87  Va.  404,  12 

subsequent  occurrences  as  affecting  the  ^\^'  ^^^»  ^  ^'  ^'  ^'  ^^^* 

validity  of  a  transfer,  see  supra,  par.  Note:  90  A.  S.  R.  506.^ 

9         "^                         '            *^  ^  *^  6.  Lander  v.  Ziehr,  150  Mo.  403,  51 

*2.  Patton  V.  Bragg,  113  Mo.  595,  20   ^  ^'31'  Wc^l' ^' ^^\^^tT 

iJ^;      on  A    Q  ;?   km'  Infi  Marshall  v.  Roll,  139  Pa.  St.  399,  20 

Note :  90  A.  S.  R.  501,  506.  a  n  ggg  93  A   S  R  198 

.  ^'  2^^  ^-Spencer,  102  lU.  622,  40       Note:'90  A.  S.  R.  506.  * 

Am.  Rep.  617.  g   Lander  v.  Ziehr,  150  Mo.  403,  51 

4.  Reel  v.  Livingston,  34  Fla.  377,  g,  ^,  742,  73  a.  S.  R.  456;  Savage  v. 

16  So.  284,  43  A.  S.  R.  202;  Horn  v.  Murphy,  34  N.  Y.  508,  90  Am.  Dec. 
;  Ross,  20  Ga.  210,  65  Am.  Dec.  621;  733;  Jackson  v.  Plyler,  38  S.  C.  496, 
^  Daggett,  etc.,  Co.  v.  Bulfer,  82  la.  101,   17  S.  E.  255,  37  A.  S.  R.  782. 

47  N.  W.  978,  31  A.  S.  R.  464;  Bullitt       Note:  90  A.  S.  R.  506. 

V.  Taylor,  34  Miss.  708,  69  Am.  Dec.       7.  Bullitt  v.  Taylor,  34  Miss.  708,  69 

412;  Lander  v.  Ziehr,  150  Mo.  403,  51   Am.  Dec.  412. 

S.  W.  742,  73  A.  S.  R.  466;  Reid  v.       Note:  90  A.  S.  R.  502. 
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inference  of  a  fraudulent  intent^  then  subsequent  creditors  may  attadc 
the  conveyance.® 

48.  Antenuptial  Conveyances. — ^A  marriage  settlement  made  in 
good  faith  before  and  in  contemplation  of  marriage  is  good  against 
the  creditors  of  the  husband,*  existing  as  well  as  subsequent,  except 
so  far  as  may  be  otherwise  provided  by  statute.^^  Marriage  has  been 
said  to  be  not  only  a  valuable  consideration,  but  there  is  no  other 
consideration  so  much  respected  in  the  law,^^  and  a  conveyance  based 
on  a  promise  of  marriage  is  valid  notwithstanding  the  man's  intent 
to  defraud  creditors,  where  the  woman  has  no  notice  of  such  intent.^* 
But  a  marriage  settlement  cannot  be  made  a  cover  for  fraud,  even 
though  there  is  a  valuable  consideration  to  support  it.^'  And  conse- 
quently where  both  parties  concur  in  a  fraudulent  intent,  an  ante- 
nuptial conveyance  is  invalid  as  against  creditors  of  the  grantor,^* 
but  even  though  the  prospective  husband  intended  to  defraud  his 
creditors,  the  conveyance  will  not  be  set  aside  in  the  absence  of  the , 
clearest  proof  of  his  intended  wife's  participation  in  the  fraud.^*    The 

8.  Note:  90  A.  S.  R.  502.  617;  Tobnan  v.  Ward,  8G  Me.  303,  29 

9.  Nance  v,  Nance,  84  Ala.  375,  4  Atl.  1081,  41  A.  S.  R.  556;  Smith  v. 
So.  699,  5  A.  S.  R.  378;  Otis  v.  Spenc-  Allen,  5  Allen  (Mass:)  454,  81  Am. 
er,  102  HI.  622,  40  Am.  Rep.  617;  Dec.  758;  Leininger  Lumber  Co.  v. 
Sanders  v.  Miller,  79  Ky.  517,  42  Am.  Dewey,  86  Neb.  659,  126  N.  W.  87,  21 
Rep.  237;  Spears  v.  Shropshire,  11  Ann.  Cas.  471  and  note ;  Wood  v.  Jack- 
La.  Ann.  559,  66  Am.  Dec.  206;  Tol-  son,  8  Wend.  (N.  Y.)  9,  22  Am.  Dec. 
man  v.  Ward,  86  Me.  303,  29  Atl.  1081,  603;  Verplank  v.  Sterry,  12  Johns.  (N. 
41  A.  S.  R.  556;  Smith  v.  Allen,  5  Al-  Y.)  536,  7  Am.  Dec.  348  and  note; 
len  (Mass.)  454,  81  Am.  Dec.  758;  Coutts  v.  Greenhow,  2  Munf.  (Va.) 
Leininger  Lumber  Co.  v.  Dewey,  86  363,  5  Am.  Dec.  472 ;  Prignon  v.  Daus- 
Neb.  659,  126  N.  W.  87,  21  Ann.  Cas.  sat,  4  Wash.  199,  29  Pac.  1046,  31  A. 
471  and  note.  S.  R.  914;   Boggess  v.  Richards,   39 

10.  Wood  v.  Jackson,  8  Wend.  (N.  W.  Va.  567,  20  S.  E.  599,  45  A.  S.  R. 
Y.)    9,  22  Am.  Dec.   603;   Coutts  v.   938,  26  L.R.A.  537. 

Greenhow,  2  Munf.  (Va.)  363,  5  Am.  Notes:  14  A.  S.  R.  741;  90  A.  S.  R. 
Dec.  472;  Hevring  v.  Wickham,  29  509:  1  L.R.A.  518;  32  L.R.A.  43. 
Grat.  (Va.)  628,  26  Am.  Rep.  405;  ll  Nance  v.  Nance,  84  Ala.  375,  4 
Prignow  v.  Daussat,  4.  Wash,  199,  29  So.  699,  5  A.  S.  R.  378 ;  Tolman  v. 
Pac.  1046,  31  A.  S.  R.  914 ;  Boggess  v.  Ward,  86  Me.  303,  29  Atl.  1081,  41  A. 
Richards,  39  W.  Va.  567,  20  S.  E.  599,  S.  R.  556 ;  Boggess  v.  Richards,  39  W. 
45  A.  S.  R.  938,  26  L.R.A.  537.  Va.  567,  20  S.  E.  599,  45  A.  S.  R. 

Notes :  14  A.  S.  R.  741 ;  90  A.  S.  R.  938,  26  L.R.A.  537. 
509 ;  1  L.R.A.  518 ;  21  Ann.  Cas.  475 ;       Notes :  7  Am.  Dec.  362 ;  32  L.R.A, 
12  Eng.  Rul.  Cas.  347.  43 ;  12  Eng.  Rul.  Cas.  347. 

For    instance,    the    Virginia    stat-       13.  Note:  90  A.  S.  R.  509.    As  to 
ute  provides  that  conveyances  on  con-   the   application   of  this   principle   to 
sideration  of  marriage  shall  be  void  as   insurance  on  the  husband's  life,  see 
to     existing     conditions.     Snyder     v.   supra,  par.  43. 
Grandstaff,  96  Va.  473,  70  A.  S.  R.       14.  Note:  32  L.R.A.  43. 
S63.  15.  Nance  v.  Nance,  84  Ala.  375,  4 

11.  Cohen  v.  Knox,  90  Cal.  206,  27  So.  699,  5  A.  S.  R.  378;  Leininger 
Pac.  215, 13  L.R.A.  711  and  note;  Otis  Lumber  Co.  v.  Dewey,  86  Neb.  659, 126 
▼.  Spencer,  102  HI.  622,  40  Am.  Rep.   N.  W.  87,  21  Ann.  Cas.  471;  Boggess  v. 
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woman  is  guilty  of  participation  in  the  fraudulent  intent  in  such  ?ase 
if  she  has  knowledge  of  the  fact  that  the  grantor  intends  thereljy  to 
hinder  and  defraud  his  creditors,^*  or  if  she  has  knowledge  of  matters 
which  should  have  put  her  on  inquiry. ^^  The  consideration  of  mar- 
riage is  not  necessarily  confined  to  the  parties  to  the  contract  of 
marriage.^®  A  conveyance  by  a  father  to  his  daughter  in  considera- 
tion of  her  marriage,  made  without  intent  on  the  part  of  either  to 
defraud,  is  not  fraudulent  as  to  creditors,  although  the  father  is 
insolvent  at  the  time.^*  It  has  even  been  held  that  a  voluntary  con- 
veyance to  a  daughter,  intended  as  a  settlement,  and  without  present 
reference  to  her  marriage,  will  become  ex  post  facto  valid  against 
creditors  and  purchasers  with  only  implied  notice,  if  on  the  credit  of 
the  conveyance 'a  person  has  been  induced  to  marry  her.*®  Where 
the  grantee  in  an  antenuptial  conveyance  enters  in  good  faith  into 
the  agreement  to  marry  the  grantor,  if  the  marriage  fails  to  take  place 
without  fault  on  the  part  of  the  grantee  the  conveyance  is  nevertheless 
supported  by  a  good  consideration  and  is  valid  as  against  creditors  of 
the  grantor.^ 

49.  Postnuptial  Settlement. — A  settlement  made  after  marriage 
is  voluntary,  and  subject  to  the  same  infirmity  as  any  other  voluntary 
transfer  or  agreement.*    Naturally  a  postnuptial  settlement  will  be 

Richards,  39  W.  Va.  567,  20  S.  E.  599,  559,    41    Am.    Rep.    756;    Carter    v. 

45  A.  S.  R.  938,  26  L.R.A.  537.  Worthington,  82  Ala.  334,  2  So.  516, 

Notes :  90  A.  S.  R.  508 ;  13  L.R.A.  60  Am.  Rep.  738 ;  Allen  v.  Pierce,  163 

712;  32  L.R.A.  43.  Ala.  612,  50  So.  924,  136  A.  S.  R.  92; 

16.  Notes :  21  Ann.  Cas.  474 ;  13  Rudy  v.  Austin,  56  Ark.  73,  19  S.  W. 
L.R.A.  712;  32  L.R.A.  43.  Ill,  35  A.  S.  R.  85;  Brady  v.  Irby, 

17.  McGowan  v.  Hitt,  16  S.  C.  602,  101  Ark.  573,  142  S.  W.  1124,  Ann. 
42  Am.  Rep.  650.  Cas.  1913E  1054 ;  Otis  v.  Spencer,  102 

18.  Verplank  v.  Sterry,  12  Johns.  111.  622,  40  Am.  Rep.  617;  Marmon  v. 
(N.  Y.)  536,  7  Am.  Dec.  348.  Harwood,  124  111.  104,  16  N.  E.  236, 

Note:  14  A.  S.  R.  741.  7  A.  S.  R.  345;  Blair  v.  Smith,  114 

19.  Cohen  v.  Knox,  90  Cal.  266,  27  Ind.  114, 15  N.  E.  817,  5  A.  S.  R,  593; 
Pae.  215,  13  L.R.A.  711  and  note;  Cass  County  Bank  v.  Weber,  83  la. 
Wood  V.  Jackson,  8  Wend.  (N.  Y.)  63,  48  N.  W.  1067,  32  A.  S.  R.  288,  12 
9,  22  Am.  Dec.  603;  Verplank  v.  Ster-  L.R.A.  477;  Dickinson  v.  Johnson,  110 
ry,  12  Johns.  (N.  Y.)  536,  7  Am.  Dec.  Ky.  236,  61  S.  W.  267,  96  A.  S.  R. 
348.  434,  54  L.R. A.  566 ;  Bullard  v.  Briggs, 

Note:  14  A.  S.  R.  741.  7  Pick.  (Mass.)  533, 19  Am.  Dec.  292; 

20.  Cohen  v.  Knox,  90  Cal.  266,  27  Matthews  v.  Thompson,  186  Mass.  14, 
Pac.  215,  13  L.R.A.  711 ;  Verplank  v.  71  N.  E.  93,  104  A.  S.  R.  550,  66  > 
Sterry,  12  Johns.  (N,  Y.)  536,  7  Am.  LJt.A.   421;   Wilders   v.    Brooks,   10 
Dec.  348;  Snyder  v.  Grandstaff,  96  Va.  Minn.  50,  88  Am.  Dec.  49;  Wood  v. 
473,  31  S.  E.  647,  70  A.  S.  R.  863.  Broadley,   76   Mo.   23,   43   Am.   Rep. 

Note:  14  A.  S.  R.  741.  754;  Patton  v.  Bragg,  113  Mo.  595, 

1.  Smith  V.  Allen,  5  Allen  (Mass.)    20  S.  W.  1059,  35  A.  S.  R.  730;  Har- 
454,  81  Am.  Dec.  758.  vey  v.  Godding,  77  Neb.  289, 109  N.  W. 

Notes:  14  A.  S.  R.  741;  21  Ann.   220, 124  A.  S.  R.  841 ;  Elliott's  Appeal, 
Cas.  474.  50  Pa.  St.  75,  88  Am.  Dec.  525 ;  Hamil- 

2.  Houston   V.    Blackman,    66    Ala.   ton  v.  Greenwood,  1  Bay  (S.  C.)  173, 
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void  if  made  by  the  parties  with  the  actual  intent  of  hindering,  delay- 
ing or  defrauding  tie  husband's  creditors.'  In  the  absence  of  any 
fraudulent  intent,  a  husband  free  from  debt  may,  of  course,  make  a 
valid  settlement  in  favor  of  his  wife ;  *  and  the  better  rule  is  that  the 
Inere  fact  that  he  is  in  debt  does  not  necessarily  make  the  settlement 
void,^  though  there  are  authorities  to  the  effect  that  a  voluntary  con- 
veyance to  a  wife  is  per  se  fraudulent  as  to  existing  creditors.*  Where 
a  man  is  indebted  but  little,  and  is  not  embarrassed  in  his  circum- 
stances, he  may  generally  make  a  valid  postnuptial  settlement  on  his 
wife,'  for  a  conveyance  for  the  benefit  of  a  wife  is  on  a  meritorious 
consideration,  and  if  the  husband  is  not  indebted  beyond  his  probable 
means  of  payment,  it  is  not  deemed  fraudulent  as  to  creditors.^  It  has 
been  said  that  a  settlement,  honestly  made,  always  has  relation  to  the 
husband's  pecuniary  ability,®  and  a  large  amoxmt  settled  on  the  wife, 

1  Am.  Dec.  607;  Bank  of  United  States  Greenwood,  1  Bay  (S.  C.)  173,  1  Am. 
V.  Brown,  2  Hill  Eq.  (S.  C.)  558,  Dec.  607;  Dixon  v.  Sanderson,  72  Tex. 
30  Am.  Dee.  380;  Ruobs  v.  Hooke,  359, 10  S.  W.  535, 13  A.  S.  R.  801. 
3  Lea  (Tenn.)  302,  31  Am.  Rep.  642;  6.  Reade  v.  Livingstone,  3  Johns. 
Read  v.  Mosby,  87  Tenn.  759,  11  S.  Ch.  (N.  Y.)  481,  8  Am.  Dec.  520, 
W.  940,  5  L.R.A.  122;  E^ixon  v.  San-  overruled  on  this  point  by  Dygert  v. 
derson,  72  Tex.  359,  10  S.  W.  535,  Remerschnider,  32  N.  Y.  629;  De- 
13  A.  S.  R.  801;  Sayers  v.  Wall,  26  Farges  v.  Ryland,  87  Va.  404,  12  S. 
Grat.  (Va.)  354,  21  Am.  Rep.  303;  E.  805,  24  A.  S.  R.  659. 
De  Farges  v.  Ryland,  87  Va.  404,  12  7.  Rudy  v.  Austin,  56  Ark.  73,  19 
S.  E.  805,  24  A.  S.  R-  659;  Bennett  S.  W.  Ill,  35  A.  S.  R.  85;  Brady  v. 
V.  Bennett,  37  W.  Va.  396,  16  S.  E.  Irby,  101  Ark.  573,  142  S.  W.  1124, 
638,  38.  A.  S.  R.  47;  Pike  v.  Miles,  Ann.  Cas.  1913E  1054;  Otis  v.  Spencer, 
23  Wis.  164,  99  Am.  Dec.  148,  102  111.  622,  40  Am.  Rep.  617;  Harvey 

Note:  14  A.  S.  R.  742.  v.  Godding,  77  Neb.  289,  109  N.  W. 

See  infra,  par.  107.  220,  124  A.  S.  R.  841;  Sayers  v.  Wall, 

8.  Blair  v.  Smith,  114  Ind.  114,  15  26  Grat.  (Va.)  354,  21  Am.  Rep.  303. 
N.  E.  817,  5  A.  S.  R.  593.  Notes:  84  Am.  Dec.  163;  90  A.  S. 

4.  Brady  v.  Irby,  101  Ark.  573,  142  R.  511. 

S.  W.  1124,  Ann.  Cas.  1913E  1054;  8.  Rudy  v.  Austin,  56  Ark.  73,   19 

Peck  V.  Brummagin,  31  Cal.  440,  89  S.  W.  Ill,  35  A.  S.  R.  85;  Central 

Am.  Dec.  195 ;  Otis  V.  Spencer,  102  111.  National   Bank   v.   Hume,   3   Mackey 

622,  40  Am.  Rep.  617;  WiUiam's  Ap-  (D.  C.)  360,  51  Am.  Rep.  780,  affirmed 

peal,  106  Pa.  St.  116,  51  Am.  Rep.  on  this  point  in  128  U.  S.  195,  9   S. 

505;    Martin    v.    OUiver,    9    Humph.  Ct.  41,  32  U.  S.  (L.  ed.)  370;  Wilder 

(Tenn.)  561,  49  Am.  Dec.  717;  Dixon  v.  Brooks,  10  Minn.  50,  88  Am.  Dec. 

V.  Sanderson,  72  Tex.  359,"  10  S.  W.  49 ;  Bank  of  United  States  v.  Brown,  2 

535, 13  A.  S.  R.  801;  De  Farges  v.  Ry-  Hill  Eq.  (S.  C.)  558,  30  Am.  Dec.  380. 

land,  87  Va.  404,  12  S.  E.  805,  24  A.  Notes:  14  A.  S.  R.  749;  90  A.  S.  R. 

S.  R.  659.  511. 

5.  Rudy  V.  Austin,  56  Ark.  73,  19  9.  Otis  v.  Spencer,  102  HI.  622,  40 
S.  W.  Ill,  35  A.  S.  R.  85;  Brady  v.  Am.  Rep.  617;  Wood  v.  Broadley,  76 
Irby,  101  Ark.  573,  142  S.  W.  1124,  Mo.  23,  43  Am.  Rep.  754;  Bdford  v. 
Ann.  Cas.l913E  1054;  Otis  v.  Spencer,  Crane,  16  N.  J.  Eq.  265,  84  Am.  Dec 
102  III.  622,  40  Am.  Rep.  617;  Harvey  155;  Bank  of  United  States  v.  Brown' 
V.  Godding,  77  Neb.  289,  109  N.  W.  2  Hill  Eq.  (S.  C.)  558,  30  Am.  De<^ 
220,  124  A.  S.  R.  841;  Hamilton  v.  380;  Dixon  v.  Sanderson,  72  Tex.  359 

520  ' 


v^ 


^-  C.  L. 


TBAUDULENT  CONVEYANCES 


§  49 


^Uaidered  in  relation  to  the  husband's  means,  may  be  in  itself  a  very 
Uuusual  and  suspicious  circumstance.^®    But  a  postnuptial  settlement 
^  sometimes  held  to  be  prima  facie  void  as  against  pre-existing  cred- 
itors/^ and  if  made  at  a  time  when  the  husband  is  involved  in  debt 
it  13  fraudulent  as  against  existing  creditors,  no  matter  how  pure  the 
motive  which  induced  it.^*    Such  a  settlement,  however,  is  usually 
valid  as  against  subsequent  creditors,  when  there  is  no  fraud  and  the 
husband  is  not  serioudy  in  debt  when  he  makes  it ;  ^'  and  conversely 
it  may  be  avoided  if  theffe  are  circumstances  showing  a  fraudulent 
intent,^*  as  where  a  man  contracts  large  debts  shortly  after  making 
the  settlement,^*  or  where  he  immediately  engages  in  an  extensive 
or  hazardous  business.^*    The  conveyance  will,  of  course,  be  valid  in 
^he  absence  of  actual  fraud,  if  the  wife  gives  a  consideration,^'  as  by 
i^elinquifihing  her  dower.^®    Iil  a  conveyance  to  a  wife  subsequent  to 

10  S.  W.  535, 13  A.  S.  R.  801 ;  Sayers  Dec.  525 ;  Read  v.  Mosby,  87  Tenn. 

l'  WalJ,  26  Grat.  (Va.)  354,  21  Am.  759,  11  S.  W.  940,  5  L.R.A.  122. 

^ep.  303.  Notes:  14  A.  S.  R.  749;  90  A.  S.  R. 

^  iO.  Driggs  &  Co.'s  Bank  v:  Norwood,  512;  1  L.R.A.  519. 

^  Ark.  42,  6  S.  W.  323,  7  A.  S.  R.  13.  BuUitt  v.  Taylor,  34  Miss.  708, 

/^;  Brady  V.  Irby,  101  Ark.  573,  142  69  Am.  Dee.  412;  Reid  v.  Gray,  37  Pa. 

^    W.    1124,  Ann.  Cas.  1913E  1054;  St.  508,  78  Am.  Dec.  444 ;  Thompson  v. 

f^   V.     Spencer,  102  IIL  622,  40  Am.  Allen,  103  Pa.  St.  44,  49  Am.  Rep.  116; 

ffP'     617;   Marmon  v.  Harwood,  124  Best  v.  Smith,  193  Pa.  St.  89,  44  Atl. 

^-iO^,    16  N.  E.  236,  7  A.  S.  R.  345;  329,  74  A.  S.  R.  676;  Hester  v.  Wilkin- 

11. 
334,2 

IHi 


ci  V.  Crane,  16  N.  J.  Eq.  265,  84  son,  6  Humph.  (Tenn.)  215,  44  Am. 
.  155;  Dixon  v.  Sanderson,  72  Dec.  303;  Martin  v.  Olliver,  9  Humph. 
,  10  S.  W.  535,  13  A.  S.  R.    (Tenn.)  561,  49  Am.  Dec.  717;  Hig- 

gins  V.  Johnson,  20  Tex.  389,  70  Am. 

Mter  V.  Wortbington,  82  Ala.  Dec.  394;   Sayers  v.  Wall,  26   Grat. 

o.  516,  60  Am.  Rep.  738;  Bui-    (Va.)  354,  21  Am.  Rep.  303;  Pike  v. 

Briggs,  7  Pick.   (Mass.)   533,  Miles,  23  Wis.  164,  99  Am.  Dec.  148. 

Dec.  292;  Jenkins  v.  Clement,       Note:  90  A.  S.  R.  514. 

-    Eq.  (S.  C.)  72,  14  Am.  Dec.       14,  Driggs  &  Co.'s  Bank  v.  Norwood, 

-./'^^xaohs  V.  Hooke,  3  Lea  (Tenn.)    50  Ark.  42,  6  S.  W.  323,  7  A.  S.  R. 

^^  ^^    -Am.  Rep.  642 ;  Beecher  v.  Wil-  78 ;  Best  v.  Smith,  193  Pa.  St,  89,  44 

Z\  ^^  ^a.  813,  6  S.  E.  209, 10  A.  S.  R.   Atl.  329,  74  A.  S.  R.  676;  Jenkins  v. 

^p.>  ^^ennett  v.  Bennett,  37  W.  Va.  Clement,  1  Harp.  Eq.  (S.  C.)  72,  14 

^  >i^^   S.  E.  638,  38  A.  S.  R.  47.  Am.  Dec.  698. 

cA^^^^^  :  7  A.  S.  R.  83;  90  A.  S.  R,       16.  Driggs  &  Co.'s  Bank  v.  Norwood, 
^^^j^  ^  L..R.A.  519.  60  Ark.  42,  6  S.  W.  323,  7  A.  S.  R. 

*^.  I>riggs  &  Co.'s  Bank  V.  Norwood,  78;  Jenkins  v.  Clement,  1  Harp.  Eq. 
^  A.Tk.  42,  6  S.  W.  323,  7  A.  S.  R.    (S.  C.)  72,  14  Am.  Dec.  698. 
1^*, Morris  V.  Fletcher,  67  Ark.  105,  56       16.  Note:  14  Am.  Dec.  708. 
8.  W.  1072,  77  A.  S.  R.  87;  Brady  v.       17.  Bullard     v.     Briggs,     7     Pick. 
Irby,  101  Ark.  573,  142  S.  W.  1124,   (Mass.)   533,  19  Am.  Dec.  292;  Bur- 
Ann.  Gas.   1913E   1054;    Marmon   v.  well  v.  Lumsden,  24  Grat.  (Va.)  443, 
Harwood,  124  HI.  104,  16  N.  E.  236,  7  18  Am.  Rep.  648 ;  Beecher  v.  Wilson, 
A.  S.  R.  345;  Patton  w  Bragg,  113  84  Va.  813,  6  S.  E.  209,  10  A.  S.  R. 
Mo,  595,  20  S.  W.  1059,  35  A.  S.  R.  883;  Ficklin  v.  Rixey,  89  Va.  832,  17 
730;  Belford  v.  Crane,  16  N.  J.  Eq.   S,  E.  325,  37  A.  S.  R.  891. 
265,  84  Am.  Dec.  155  and  note;  El-       18.  Burwell   v.   Lumsden,   24   Grat. 
liotfs  Appeal,  50  Pa.  St.  75,  88  Am.    (Va.)  443,  18  Am.  Rep.  648;  Ficklin 
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marriage,  it  is  not  necessary  that  the  wife  should  have  actual  knowl- 
edge of  her  husband's  fraud,  if  the  conveyance  was*  without  con- 
sideration.^* 

50.  Conveyance  under  Antenuptial  Agreement. — ^The  rule  that 
marriage  is  a  good  consideration  for  an  antenuptial  conveyance,  and 
that  where  the  grantee  is  innocent  of  any  knowledge  of  a  fraudulent 
intent  on  the  part  of  the  grantor  the  conveyance  is  valid  as  to  the 
grantor's  creditors,  is  applicable  to  a  postnuptial  conveyance  in  pur- 
suance of  a  written  antenuptial  contract;  and  where  the  contract  is 
valid  as  to  creditors  the  conveyance  subsequently  made  is  also  valid. •• 
But  under  the  statute  of  frauds,  a  verbal  antenuptial  contract  is  void, 
though  it  is  followed  by  marriage,  and  therefore  it  is  not  a  sufficient 
consideration  to  support  a  conveyance  of  property  after  marriage,  in 
pursuance  thereof,  so  as  to  defeat  the  rights  of  intervening  creditors, 
because  the  solemnization  of  marriage  is  not  such  a  part  performance 
of  the  contract  as  equity  will  consider  sufficient  to  take  the  case  out 
of  the  statute.*  But  marriage,  although  not  regarded  as  a  part  per- 
formance of  the  agreement  for  a  marriage  settlement,  is  such  an 
irretrievable  change  of  situation,  that  if  procured  by  artifice,  on  the 
faith  that  the  settlement  had  been  made  or  on  the  assurance  that  it 
would  be  executed,  the  other  party  is  held  to  make  good  the  agree- 
ment, and  not  permitted  to  defeat  it  by  pleading  tlie  statute.-  If 
there  is  other  valuable  and  adequate  consideration  for  the  conveyance, 
aside  from  the  mere  promise  to  marry  which  has  been  performed,  a 
conveyance  after  marriage  in  accordance  with  such  antenuptial  parol 
promise  will  be  good  even  as  against  creditors.' 

51.  Property  Purchased  with  Wife's  Money. — It  sometimes  hap- 
pens that  a  husband  purchases  property  for  his  wife  with  her  separate 
money,  and  takes  title  in  his  own  name.*  If  this  is  done  without  the 
consent  of  the  wife,  there  is  no  doubt  that  as  between  the  two^  or 

V.  Rixey,  89  Va.  832, 17  S.  E.  325,  37  334,  2  So.  516,  60  Am.  Rep.  738 ;  Peek 

A.  S.  R.  891.    As  to  release  of  dower  v.  Peek,  77  Cal.  106,  19  Pac.  227,  11 

as  a  valuable  consideration,  see  supra,  A.  S.  R.  244,  1  L.R.A.  185;  Deshon 

par.  45.  v.  Wood,  148  Mass.  132,  19  N.  E.  1, 

Note :  90  A.  S.  R.  513.  1  L.R.A.  518 ;  Satterthwaite  v.  Emley, 

19.  Allen  v.  Pierce,  163  Ala.  612,  50  4  N.  J.  Eq.  489,  43  Am.  Dec.   618 ; 
So.  924, 136  A.  S.  R.  92.  Reade  v.  Livingston,  3  Johns.  Ch.  (N. 

Note:  90  A.  S.  R.  508.  Y.)   481,  8  Am.  Dec.  520,  overruled 

20.  Nance  v.  Nance,  84  Ala.  375,  4  on  another  point  by  Dygert  v.  Remer- 
So.  699,  5  A.  S.  R.  378;  Satterthwaite  schnider,  32  N.  Y.  629;  Hunt  v.  Hunt, 
V.  Emley,  4  N.  J.  Eq.  489,  43  Am.  Dec.  171  N.  Y.  396,  64  N.  E.  159,  59 
618 ;  Reade  v.  Livingston,  3  Johns.  Ch.  L.R.A.  306 ;  Barnes  v.  Black,  193  Pa. 
(N.  Y.)  481,  8  Am.  Dec.  520,  over-  St.  447,  44  Atl.  550,  74  A.  S.  R.  694. 
ruled  on  another  point  by  Dygert  v.  Note:  90  A.  S.  R.  510. 
Remerschnider,  32  N.  Y.  629.  2.  Peek  v.  Peek,  77  Cal.  106, 19  Pac. 

Notes :  14  A.  S.  R.  742 ;  90  A.  S.  R.  227, 11  A.  S.  R.  244, 1  L.R.A.  185. 
510;  1  L.R.A.  519;  21  Ann.  Cas.  475.       8.  Note:  90  A.  S.  R.  511. 
1.  Carter  v.  Worthington,  82  Ala.       4.  Brown  v.  Wright,  58  Ark.  20,  22 

522 


Js 


I  C.  L. 


FRAUDULENT  CONVEYANC?ES 


52 


ne  claiming  under  them,  there  is  a  resulting  trust  in  favor  of 

*    Under  such  circumstances  it  is  generally  held  that  a  suhse- 

t  conveyance  to  the  wife  by  the  husband  is  not  fraudulent  as  to 

dtors,*  and  the  law  is  the  same  whether  title  has  been  taken  by 
usband  deliberately  or  by  mistake.'  Such  conveyance  is  clearly 
if  the  husband  and  wife  have  done  nothing  to  induce  his 
tors  to  believe  that  he  was  the  owner  of  the  property  and  thus 
tain  credit.*  There  may  be  circumstances,  however,  in  which  a 
quent  conveyance  to  a  wife  will  not  be  sustained  as  against 
tors  of  the  husband,  notwithstanding  the  wife  has  paid  the  entire 
deration  for  the  property,  an  instance  of  which  is  where,  owing 
y  laches  on  her  part,  credit  has  been  extended  to  the  husband 
e  faith  of  the  title  in  his  name.*  And  if  the  wife  knew  that  title 
taken  by  her  husband,  and  consented,  the  case  is  naturally 
ger  against  her.^^ 

•  Conveyances  to  Wife  by  Third  Person. — Conveyances  between 
and  and  wife,  by  the  aid  of  a  third  person,  will  be  closely 
inized,  but  are  not  necessarily  fraudulent  as  to  creditors,  and 
be  deemed  valid  to  the  extent  of  the  consideration  passing,^^  but 
untary  conveyance  by  a  husband  through  a  third  person  to  his 
is  treatod  the  same  as  any  other  voluntary  conveyance,  and  is,. 
foie,  generally  fraudulent  as  to  existing  creditors.^^    There  is 

:ing  in  the  policy  of  the  law  to  prevent  a  third  person  from  making 

t  to  another  man's  wife,  so  far  as  concerns  the  rights  of  the 

's  creditors.    Hence  a  third  person,  after  buying  a  husband's 

rty  at  an  open,  public  and  bona  fide  sale,  may  lawfully  give  it 

e  husband's  wife.    The  transaction  cannot  be  fraudulent  as  to 

"Cors  of  the  husband.**    Indeed,  any  conveyance  to  a  wife  is  good, 

thstanding  the  insolvent  condition  of  the  husband,  and  it  is 

ud  on  the  creditors  of  the  husband,  if  he  pays  no  part  of  the 

^   1022,  21  KB. A.  467;  De  Berry  30  S.  W.  338,  49  A.  S.  R.  538. 
eeler,  128  Mo.  84,  30  S.  W.  338,       8.  Note :  90  A.  S.  R.  523, 
S.  R.  538;  Sparks  v.  Taylor,  99       9.  Morris  v.  Fletcher,  67  Ark.  105, 

11,  90  S.  W.  485,  6  L.R.A.(N.S.)  56  S.  W.  1072,  77  A.  S.  R.  87. 
d  note.  Notes:  90  A.  S.  R.  524;  6  L.R.A. 

:  90  A.  S.  R.  523.  (N.S.)  385. 

Town  V.  Wright,  58  Ark.  20,  22       10.  O'Brien  v.  Stanbach,  101  la.  40, 

^    1022,  21  L.R.A.  467 ;  De  Berry  69  N.  W.  1133,  63  A.  S.  R.  368. 
ixeeler,  128  Mo.  84,  30  S.  W.  338,       Note :  90  A.  S.  R.  524. 
.     S.  R.  538.  11.  Steele  v.  Coon,  27  Neb.  586,  43 

^  ^t;e:  6  L.R.A.(N.S.)  381.  N.  W.  411,  20  A.  S.  R.  705. 
^-    X>e  Berry  v.  Wheeler,  128  Mo.  84,       12.  Patton  v.  Bragg,  113  Mo.  595, 

^-  ^.  338,  49  A.  S.  R.  538;  Sparks  20  S.  W.  1059,  35  A.  S.  R.  730. 
'  •  'Yaylor,  99  Tex.  411,  90  S.  W.  485,       Note :  90  A,  S.  R.  543. 
^  ^It.A.(N.S.)  381  and  note.  13.  Allen  v.  Cowan,  23  N.  Y.  502,  80 

liiote:  90  A.  S.  R.  523.  Am.  Dec.  316. 
7.  De  Berry  v.  Wheeler,  128  Mo.  84,       Note :  90  A.  S.  R.  543. 

523 


§  63  FRAUDULENT  CONVBYANCES      12  B.  C.  L. 

consideration.^^  But  it  is  sometimes  held  that  such  transaction  is  so 
likely  to  be  the  means  of  fraud  that  the  burden  will  be  shifted  to  the 
wife  to  show  that  she  in  fact  paid  the  consideration  out  of  her.  separate 
estate.^*  If  the  conveyance  to  the  wife  is  in  pursuance  of  a  prior 
agreement  that  the  property  is  to  belong  to  the  husband,  the  trans- 
fer is  fraudulent  as  to  creditors.^* 

53.  Consideration  Furnished  by  Husband. — ^A  purchase  of  prop- 
erty in  the  name  of  a  married  woman,  the  consideration  being  fur- 
nished by  her  husband,  is  prima  facie  a  gift,  and  is  to  be  treated  the 
same  as  any  voluntary  conveyance.^'  Hence,  if  the  husband  is  not 
indebted  at  the  time,  or  he  does  not  intend  to  defeat  his  subsequent 
creditors,  the  property  will  belong  to  the  wife,  free  from  any  claim 
of  her  husband  or  his  creditors.^®  If,  however,  the  husband  is 
involved  in  debt  at  the  time  of  such  purchase,  the  conveyance  is  con- 
structively fraudulent  as  to  the  existing  creditors.**  Any  purchase 
in  the  name  of  the  wife,  paid  for  by  the  husband,  may  be  avoided  by 
creditors  if  it  is  intended  to  defraud,*®  and  in  such  case  the  wife  will 
be  treated  as  a  trustee  for  creditors.*  Purchases  of  property  made  by 
a  wife  while  her  husband  is  in  debt  or  insolvent  are  justly  regarded 
with  suspicion,  and  the  presumption  is  that  the  purchase  was  made 
with  the  husband's  means,*  but  if  it  is  clearly  established  that  the 
consideration  came  from  the  wife's  separate  property,  a  conveyance 
to  her  will  be  sustained  as  against  her  husband's  creditors,*  and  im- 

14.  Silvey  v,  Vernon,  153  Ala.  570,       Note :  90  A.  S.  R.  518. 

45  So.  68, 127  A.  S.  R.  69.  19.  Reel  v.  Livingston,  34  Fla.  377, 

Note:  90  A.  S.  R.  544.  16  So.  284,  43  A.  S.  R.  202;  Glidden 

16.  Silvey  v.  Vernon,  153  Ala.  570,  v.  Taylor,  16  Ohio  St.  509,  91  Am. 

45  So.  68, 127  A.  S.  R.  69.  Dec.  98 ;  Gordon  v.  Goodwin,  2  Nott. 

16.  Note:  90  A.  S.  R.  544.  &  McC.  (S.  C.)  70,  10  Am.  Dec.  573; 

17.  Peck  V.  Brummagim,  31  Cal.  440,  Ansorge  v.  Barth,  88  Wis.  553,  60  N. 
89  Am.  Dec.  195;  Reel  v.  Livingston,  W.  1055,  43  A.  B.  R.  928. 

34  Fla.  377,  16  So.  284,  43  A.  S.  R.  Note:  90  A.  S.  R.  518,  Ann.  Caa. 
202;  Beith  v.  Porter,  119  Mich.  365,  78  1915C  1091. 

N.  W.  336,  75  A.  S.  R.  402;  Warren  v.       20.  Beith  ▼.  Porter,  119  Mich.  365, 
Brown,  25  Miss.  66,  57  Am.  Dec.  191;   78  N.  W.  336,  75  A.  S.  R.  402;  Bel- 
Glidden  v.  Taylor,  16  Ohio  St.  509,  91   ford  v.  Crane,  16  N.  J.  Eq.  265,  84 
Am.  Dec.  98;  Henderson  v.  Hender-  Am.  Dec.  155;  Henderson  v.  Hender- 
son, 133  Pa.  St.  399,  19  Atl.  424,  19  son,  133  Pa.  St.  399,  19  Atl.  424,  19 
A.  S.  R.  650;  Gordon  v.  Goodwin,  2  A.  S.  R.  650;  Ansorge  v.  Barth,  88 
Nott  &  McC.  (S.  C.)  70,  10  Am.  Dec.  Wis.  553,  60  N.  W.  1055,  43  A.  S.  R. 
573;  Higgins  v.  Johnson,  20  Tex.  389,  928. 
70  Am.  Dec.  394;  Bailey  v.  Gardner,       Note:  90  A.  S.  R.  519. 
31  W.  Va.  94,  5  S.  E.  636, 13  A.  S.  R.       1.  Belford  v.  Crane,  16  N.  J.  Eq. 
847;  Ansorge  v.  Barth,  88  Wis.  553,  60  265,  84  Am.  Dec.  155. 
N.  W.  1055,  43  A.  S.  R.  928.  2.  Miller  v.  ToUison,  1  Harp.  Eq. 

Note:  90  A.  S.  R.  518.  (S.  C.)  145, 14  Am.  Dec.  712;  Ansorge 

18.  O'ConneU  v.  Taney,  16  Colo.  353,  v.  Barth,  88  Wis.  553,  60  N.  W.  1055. 
27  Pac.  888,  25  A.  S.  R.  275;  Warren  43  A.  S.  R.  928. 

V.  Brown,  25  Miss.  66,  57  Am.  Dec       Note :  90  A.  S.  R.  520. 
191.  8.  Note:  90  A.  S.  R.  521 
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ppovements  on  "the  wife's  property  made  with  the  husband's  money 
will  be  treated  in  the  same  way  as  property  bought  in  her  name.^ 

Sales  in  Bulk 

54.  Provisions  of  Statutes. — Statutes  regulating  the  sale  and  pur- 
chase of  goods  in  bulk  are  of  comparatively  recent  origin,  yet  so 
rapidly  have  they  spread  that  now  they  are  on  the  statute  books  of  a 
large  proportion  of  the  states  of  the  Union.  Of  course  the  provisions 
vary  somewhat^  but  there  is  a  very  close  similarity  in  the  wording  of 
most  of  them,*  and  the  provisions  in  all  have  but  the  one  aim, — to 
prevent  a  sale  of  goods  in  bulk  until  the  creditors  of  the  seller  have 
been  paid  in  full.^  In  general  these  statutes  provide  that  the  sale 
of  all  or  any  portion  of  a  stock  of  merchandise  otherwise  than  in  the 
ordinary  course  of  trade  shall  be  fraudulent  and  void  against  creditors 
of  the  seller,  unless  the  seller  delivers  to  the  purchaser  a  list  of  his 
creditors,  and  the  purchaser  in  turn  notifies  such  creditors  of  the 
proposed  sale  a  stipulated  time,  usually  five  days,  in  advance.'  But 
some  statutes  axe  a  little  broader  and  include  within  the  prohibition 
fixtures  used  in  the  business.^  These  acts  are  in  derogation  of  the 
common  law,  and  of  a  person's  right  to  alienate  his  property  without 
restriction,  and  are  therefore  to  be  strictly  construed.*  The  invalidity 
in  any  case  applies  only  to  cases  where  the  rights  of  creditors  are 
involved,  and  sales  in  violation  of  the  statutes  are  perfectly  valid 
between  the  immediate  parties  or  those  claiming  under  them.  Though 
the  word  "void"  is  used  in  the  statute,  in  legal  effect  it  means  void- 
able at  the  instance  of  an  attaching  creditor.^®    The  intent  of  the 

4.  New  South  Building,  etc.,  Ass'n  Lewis,  86  Conn.  386,  85  Atl.  534,  45 

^.  ileed,  96  Va.  345,  31  S.  E.  514,  70  L.R.A.(N.S.)   495;   Off  v.   Morehead, 

4.    S.  R.  858.  235  lU.  40,  85  N.  E.  264, 126  A.  8.  R. 

3^    Thorpe  V.  Pennock  Mercantile  Co.,  184,  14  Ann.  Cas.  434  and  note,  20 

^9    A£inn.  22,  108  N.  W.  940,  9  Ann.  L.R.A.(N.S.)     167;     McGreenery     v. 

Casf.       229;   Moore  Dry  Goods   Co.   v.  Murphy,  76  N.  H.  338,  82  Atl.  720, 

^o^«^^^  99  Miss.  30,  54  So.  659,  Ann.  39  L.R.A.(N.S.)  374;  Neas  v.  Borches, 

a913C  1213  and  note.  109  Tenn.  398,  71  S.  W.  50,  97  A.  S. 

;es:  14  Ann.  Cas.  437;  2  L.R.A.  R.  851;  Block  v.  Schwartz,  27  Utah 

^  -.  )  331.  387,  76  Pac.  22,  101  A.  S.  R.  971,  1 

<::ooney  v.  Sweat,  133  Ga.  511,  66  Ann.  Cas.  550,  65  L.R.A.  308;  Everett 

-^     257,  25  L.R.A.(N.S.)  758;  Gal-  Produce  Co.  v.  Smith  Bros.,  40  Wash. 

•     Elmer,  193  Mass.  106,  78  N.  E.  566,  82  Pac.  905,  111  A.  S.  R.  979,  5 

^  Ann.  Cas.  1067;  McGreenery  v.  Ann.    Cas.   798   and    note,   2   L.RA. 

Jhy,  76  N.  H.  338,  82  Atl.  720,  (N.S.)  331  and  note. 

:.A.(N.S.)  374.  8.  Bowen  v.  Quigley,  165  Mich.  337, 

:  14  Ann.  Cas.  437;  2  L.R.A.  130  N.  W.  690,  34  L.R.A.(N.S.)  218 

-^^J^  331.  and  note. 

Toung  V.  Lemieux,  79  Conn.  434,  9.  Cooney  v.  Sweat,  133  GJa.  511,  66 

,  ^       — I.  436,  600,  129  A.  S.  R.  193,  8  S.  E.  257,  25  L.R.A.(N.S.)  758. 

^J^-         €as.  452,  20  L.R.A.(N.S.)  160;  Note:  Ann.  Cas.  1914B  1105. 

^°    ^^^cticut  Steam  Brown  Stone  Co.  v.  10.  McGreenery  v.  Murphy,  76  N, 
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parties  iias  no  bearing  under  these  statutes.  Failure  to  comply  with 
their  terms  is  fraud  in  law.^^  Some  of  the  statutes  provide  that  sales 
made  without  compliance  with  the  statutory  requirements  shall  be 
absolutely  void/*  while  others  declare  that  such  sales  shall  be  pre- 
sumed to  be  fraudulent  and  void.^*  The  first  group  of  statutes  pro- 
hibits the  sales,  while  the  second  group  declares  a  rule  of  evidence.^* 
55.  Transactions  Affected. — The  statutory  test  is  whether  the  sale 
was  made  in  the  usual  way  in  which  a  merchant  owing  debts  conducts 
his  business,  or  whether  he  takes  an  unusual  method  of  disposing 
of  his  property  in  order  to  get  the  money  for  his  own  use,  and  leave 
his  creditors  unpaid.  This  inquiry  is  essentially  an  issue  of  fact 
depending  on  the  nature  of  the  seller's  business,  his  ordinary  method 
of  making  sales,  and  his  indebtedness.^*  The  terms,  "sale,  transfer 
or  assignment,"  used  in  such  acts,  taken  in  their  usual  and  ordinary 
signification,  mean  the  disposition  of  the  entire  title  of  the  seller.^* 
Such  words  are  held  not  to  be  sufficiently  broad  to  include  a  mortgage 
made  in  good  f aith,^'  or  a  sale  on  foreclosure  thereunder ;  ^®  but  they 

H.  338,  82  Atl.  720,  39  L.R.A.(N.S.)  704   and   note ; '  WiUiams  v.   Wichita 

374.  Fourth  Nat.  Bank,  15  Okla.  477,  82 

11.  McGreenery  v.  Murphy,  76  N.  Pac.  496,  6  Ann.  Cas.  970,  2  Lil.A. 
H.  338,  82  Atl.  720,  39  L.R.A.(N.S.)  (N.S.)  334;  Daly  v.  Sumpter  Drug 
374  and  note;  Daly  v.  Sumpter  Drug  Co.,  127  Tenn.  412,  155  S.  W.  167, 
Co.,  127  Tenn.  412,  155  S.  W.  167,  Ann.  Cas.  1914B  1101. 

Ann.  Cas.  1914B  1101.  Notes:  2  L.R.A.(N.S.)  340;  14  Ann. 

12.  Young  V.  Lemieux,  79  Conn.  434,  Cas.  437;  Ann.  Cas.  1913C  1214. 

65  Atl.  436,  600,  129  A.  S.  R.  193,  8  14.  Thorpe   v.   Pennock   Mercantile 

Ann.  Cas.  452,  20  L.R.A.(N.S.)    160  Co.,  99  Minn.  22,  108  N.  W.  940,  9 

and  note;  Wright  v.  Hart,  182  N.  Y.  Ann.   Cas.  229;  Williams  v.  Wichita 

330,  75  N.  E.  404,  3  Ann.  Cas.  263,  Fourth  Nat.  Bank,  15  Okla.  477,  82 

2  L.R.A.(N.S.)  338;  PinncU  v.  Robin-  Pac.  496,  6  Ann.  Cas.  970,  2  L.R.A. 

son,  164  N.  C.  257,  80  S.  E.  417,  Ann.  (N.S.)  334. 

Cas.   1915D   77   and   note;    Block   v.  Note:  Ann.  Cas.  1913C  1214,  1215. 

Schwartz,  27  Utah  387,  76  Pac.  22, 101  15.  Young  v.  Lemieux,  79  Conn.  434, 

A.   S.  R.  971,  1  Ann.  Cas.  550,  65  65  Ati.  436,  600,  129  A.  S.  R.  193,  8 

L.R.A.  308;  McDaniels  v.  J.  J.  Connel-  Ann.  Cas.  452,  20  L.R.A.(N.S.)   160, 

ly  Shoe  Co.,  30  Wash.  549,  71  Pac.  affirmed  211  U.  S.  489,  29  S.  Ct.  174, 

37,  94  A.  S.  R.  889,  61  L.R.A.  947;  53  U.  S.  (L.  ed.)  295. 

Everett  Produce  Co.  v.  Smith  Bros.,  Note:  2  L.R.A.(N.S.)  337. 

40  Wash.  566,  82  Pac.  905,  111  A.  S.  16.  Hannah  v.  Richter  Brewing  Co., 

R.   979,   5   Ann.   Cas.  798,  2  L.R.A.  149  Mich.  220,  112  N.  W.  713,  119  A. 

(N.S.)  331  and  note.  S.  R.  674, 12  Ann.  Cas.  344, 12  L.R.A. 

Notes:  14  Ann.  Cas.  437;  Ann.  Cas.  (N.S.)  178. 

1912C  707;  Ann.  Cas.  1913C  1214.  17.  Hannah  v.  Richter  Brewing  Co., 

13.  Off  V.  Morehead,  235  111.  40,  85  149  Mich.  220,  112  N.  W.  713,  U9  A. 
N.  E.  264,  126  A.  S.  R.  184,  14  Ann.  S.  R.  674,  12  Ann.  Cas.  344  and  note, 
Cas.  434,  20  L.RA.(N.S.)  167;  Thorpe  12  LJl.A.(N.S.)  178  and  note;  Noble 
V.  Pennock  Mercantile  Co.,  99  Minn.  v.  Ft.  Smith  Wholesale  Grocery  Co., 
22,  108  N.  W.  940,  9  Ann.  Cas.  229;  34  Okla.  662,  127  Pac.  14,  46  L.R.A. 
Moore  Dry  Goods  Co.  v.  Rowe,  99  Miss.  (N.S.)  455. 

30,  54  So.  659,  Ann.  Cas.  1913C  1213       Note:  2  L.RA.(N.S.)  341. 
and  note;  Williams  v.  Presto,  84  Ohio       18.  Note:  9  Ann.  Cas.  332. 
St.  328,  95  N.  E.  900,  Ann.  Cas.  1912C 
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^^ver  a  transfer  to  pay  a  pre-existing  debt/  or  a  shifting  of  title  for 
^onvenience  in  business,  or  for  a  change  in  method,  as  for  instance 
^^om  an  individual  or  a  partnership  to  a  corporation.' 

S6.  Property  Affected. — ^In  some  cases  it  has  been  held  that  the 
terras  "goods,"  "wares,"  and  "mcMhandise"  as  used  in  the  statutes, 
^^ver  only  goods  belonging  to  the  mercantile  stock  or  supply  kept  for 
^  •  and  do  not  apply  at  all  to  business  in  which  no  such  stock  is 
^ept,*  as  for  instance  farming,'  or  to  particular  property  not  so  kept  in 
pther  businesses,^  or  to  a  business  in  which  the  stock  on  hand  is  merely 
^jjoidental,  and  the  chief  business  is  the  exercise  of  labor  arid  me- 
<?ianical  skill,'     Unless  specially  included  in  the  statute,  fixtures, 
.  ^Is,  etc.,  incidental  to  the  conduct  of  the  business  are  held  to  be  not 
^^  ^J  uded.®    So  it  has  been  held  that  the  horses,  wagons,  and  harness 
^e    ^.  Jivery  stable  keeper  are  not  within  the  provision  of  a  statute 
or  ^^^f^^g  every  person  who  shall  purchase  "any  stock  of  goods,  wares, 
^^o^j^^x^chandise  in  bulk"  to  take  a  statement  under,  oath  of  the 
iJvi^     ;?/^  ^^  ^®  seller.*    They  are  not  even  within  a  broader  statute 
^  ^^\ng  in  the  prohibition  the  fixtures  pertaining  to  the  business.^® 
Y)\5^.  other  cases  have  held  that  the  intent  of  the  legislature  is  to  prevent 
tb©  perpetration  of  frauds  on  the  creditors  of  persons  engaged  in  all 
Icinds  of  business  and  ignore  the  distinction  above  mentioned.^^    If 
the  vendor  is  engaged  m  more  than  one  business,  they  will  be  con- 
sidered as  distinct  and  separate,  and  the  sale  of  one  business  will  be 
deemed  within  the  meaning  of  a  statute  in  regard  to  the  "whole 

1.  Sampson  v.  Brandon  Grocery  Co.,  Ann.  Cas.  798,  2  L.R.A.(N.S.)  331  and 
127  Ga.  454,  56  S.  E.  488,  9  Ann.  Cas.  note. 

331  and  note;   GaUus  v.  Elmer,  193       5.  Note:  25  L.R.A.(N.S.)  759. 
Mass,  106,  78  N.  E.  772,  8  Ann.  Caa.       6.  Everett    Produce    Co.    v.    Smith 
1067.  Bros.,  40  Wash.  566,  82  Pac  905,  111 

2.  Daly  v.  Sumpter  Drug  Co.,  127  A.  S.  R.  979,  5  Ann.  Cas.  798  and 
Tenn.  412,  155  S.  W.  167,  Ann.  Cj^.  note,  2  L.R.A.(N.S.).331. 

1914B  1101  and  note.  7.  Connecticut  Steam  Brown  Stone 

3.  Connecticut  Steam  Brown  Stone  Co.  v.  Lewis,  86  Conn.  386,  85  Atl. 
Co.  V.  Lewis,  86  Conn.  386,  85  Atl.  534,  45  L.R.A.(N.S.)  495  and  note. 
534,  45  L.R.A.(N.S.)   495  and  note;  8.  GaUus  v.  Elmer,  193  Mass.  106, 
Galliis  V.  Elmer,  193  Mass.  106,  78  N.  78  N.  B.  772,  8  Ann.  Cas.  1067  and 
E.  772,  8  Ann.  Cas.  1067  and  note;  note. 

Everett  Produce  Co.  v.  Smith  Bros.,  Note:  25  L.R-A.(N.S.)  758. 

40  Wash.  566,  82  Pac.  905,  ill  A.  S.  9.  Everett    Produce    Co.    v.    Smith 

R.  979,  5  Ann.  Cas.  798  and  note,  2  Bros.,   40   Wash.   566,   82   Pac.   905, 

L.R.A.(N.S.)  331.  Ill  A,  S.  R.  979,  5  Ann.  Cas.  798  and 

4.  Connecticut  Steam  Brown  Stone  note,  2  L.R.A.(N.S.)  331. 

Co.  V.  Lewis,  86  Conn.  386,  85  Atl.  534,       Note:  25  L.R.A.(N.S.)  758. 

45  L.R.A.(N.S.)  495  and  note;  Cooney       10.  Bowen  v.  Quigley,  165  Mich.  337, 

T.  Sweat,  133  Ga.  611,  66  S.  E.  257,  130  N.  W.  690,  34  L.R.A.(N.8.)  218 

25  L.RA..(N.S.)  758  and  note;  Everett  and  note. 

Produce  Co.  v.  Smith  Bros.,  40  Wash.       11.  Note:  5  Ann.  Cas.  800. 

566,  82  Pac.  905,  111  A.  S.  R.  979,  5 
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stock  in  trade."  ^*  In  accordance  with  the  general  rule  that  exempt 
property  is  not  susceptible  of  fraudulent  alienation,^^  it  is  held  that 
the  bulk  sales  law  has  jao  application  to  transfers  of  property  exempt 
from  execution.** 

57.  Constitutionality  of  Statutes. — The  sales  in  bulk  acts  have 
been  attacked  on  many  and  various  grounds,  being  held  constitutional 
in  some  jurisdictions  and  unconstitutional  in  others.  The  reason 
for  this  apparent  conflict  lies  partly  in  the  fact  that  the  provisions 
vary  in  the  diflFerent  states,  and  partly  in  the  fact  that  the  courts 
have  interpreted  them  in  diflFerent  ways.  The  decisions  are  conflicting, 
and  some  of  them  simply  cannot  be  reconciled.  The  power  of  the 
legislature  to  adopt  reasonable  regulations  to  prevent  fraud  in  the 
transfers  of  property  seems  to  be  conceded  in  all  of  the  opinions  pro- 
nounced on  the  subject.  The  main  point  of  diflference  is  as  to  the 
reasonableness  of  the  regulations  which  have  been  prescribed  by 
statute.**  In  some  instances  they  have  been  sustained  as  a  valid 
exercise  of  the  police  power,**  and  it  is  said  that  they  constitute  no 
unconstitutional  interference  with  property  rights,*'  and  are  not 
invalid  as  class  legislation.*®    But  just  as  earnestly  in  other  cases  it 

12.  Young  V.  Lemieux,  79  Conn.  434,  Credit  Men,  v.  Ellis,  26  Idaho  438,  144 
65  Atl.  436,  600,  129  A.  S.  R.  193,  8  Pac.  6,  L.R.A.1915E  917  and  note; 
Ann.  Cas.  452,  20  L.R.A.(N.S.)   160.  Spurr  v.  Travis,  145  Mich-  721,  108 

13.  See  supra,  par.  35.  N.  W.  1090, 116  A.  S.  R.  330,  9  Ann. 

14.  McCormick  v.  Kistler,  175  Mich.  Cas.  250 ;  Williams  v.  Wichita  Fourth 
422,  141  N.  W.  593,  45  L.R.A.(N.S.)  Nat.  Bank,  15  Okia.  477,  82  Pac.  496, 
497  and  note.  6  Ann.  Cas.  976,  2  L.R.A.(N.S.)  334; 

15.  Wright  V.  Hart,  182  N.  Y.  330,  Noble  v.  Ft.  Smith  Whblesale  Grocery 
75  N.  E.  404,  3  Ann.  Cas.  263,  2  L.R.A.  Co.,  34  Okla.  662,  127  Pac.  14,  46 
(N.S.)  338.  L.R.A.(N.S.)    455;   Neas  v.  Borches, 

Note :  14  Ann.  Cas.  437.  109  Tenn.  398,  71  S,  W.  50,  97  A.  S. 

16.  Young  V.  Lemieux,  79  Conn.  434,  R.  861 ;  McDaniela  v.  J.  J.  Connelly 
65  Atl.  436,  600,  129  A.  S.  R.  193,  8   Shoe  Co.,  30  Wash.  549,  71  Pac.  37, 

•    Ann.  Cas.  452,  20  L.R.A.(N.S.)   160,  94  A.  S.  R.  889,  60  L.R.A.  947. 

affirmed  211  U.  S.  489,  29  S.  Ct.  174,       Notes:  101  A.  S.  R.  987;  1  Ann.  Cas. 

53  U.  S.  (L.  ed.)  295;  Spurr  v.  Travis,  558;  14  Ann.  Cas.  437. 
145  Mich.  721,  108  N.  W.  1090,  116       18.  Boise  Ass'n   of  Credit  Men  v. 

A.  S.  R.  330,  9  Ann.  Cas.  250;  Nohle  Ellis,  26  Idaho  438, 144  Pac.  6,  L.R.A. 

V.  Ft.  Smith  Wholesale  Grocery  Co.,  1915E  917  and  note;  Spurr  v.  Travis, 

34  Okla.  662,  127  .Pac.  14,  46  L.R.A.  146  Mich.  721, 108  N.  W.  1090, 116  A. 

(N.S.)  455;  Neas  v.  Borches,  109  Tenn.  S.  R.  330,  9  Ann.  Cas.  250;  Williams 

398,  71  S.  W.  50,  97  A.  S.  R.  851.  v.  Wichita  Fourth  Nat.  Bank,  15  Okla. 

Notes:  101  A.  S.  R.  987;  1  Ann.  477,  82  Pac.  496,  6  Ann!  Cas.  970,  2 

Cas.  568;  14  Ann.  Cas.  437.  L.R.A. (N.S.)  334;  Noble  v.  Ft.  Smith 

See  also  Coitstitutional  Law,  vol.  Wholesale  Grocery  Co.,  34  Okla.  662, 

6,  p.  216.  127   Pac.   14,  46   L.R.A.(N.S.)    455; 

17.  Young  V.  Lemieux,  79  Conn.  434,  Neas  v.  Borches,  109  Tenn.  398,  71  8. 
65  AtL  436,  600,  129  A.  S.  R.  193,  8  W.  50,  97  A.  S.  R.  851;  McDaniels  v. 
Ann.  Cas.  452,  20  L.R.A.(N.S.)  160,  J.  J.  Connelly  Shoe  Co.,  30  Wash.  549, 
affirmed  211  U.  S.  489,  29  S.  Ct.  174,  71  Pac.  37,  94  A.  S.  R.  889,  60  L.R.A. 
53  U.  S.  (L.  ed.)  295;  Boise  Ass'n  of  947. 
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has  been  held  that  such  statutes  cannot  be  sustained  under  the  police 
power,^*  that  they  operate  to  deprive  an  owner  of  his  liberty  to  sell 
his  property  or  to  contract  in  relation  thereto  without  due  process 
of  law,*®  and  that  they  are  class  legislation,  in  that  the  provisions  do 
not  apply  generally  either  to  all  merchants  or  to  all  debtors  within 
the  commonwealth.^ 

58.  Remedies  of  Creditors. — Where  a  sale  of  goods  has  been  made 
without  compliance  with  the  provisions  of  a  bulk  sales  statute  making 
such  sale  void  or  voidable  as  to  creditors  of  the  seller,  it  is  clear 
that  a  creditor  of  the  seller  may  pursue  any  legal  process  against  the 
property  in  the  hands  of  the  purchaser  or  transferee,  as  if  no  sale 
or  transfer  had  been  made.'  It  seems  that  the  proper  remedy  of  a 
creditor  is  by  suit  against  the  debtor,  followed  by  attachment  or 
garnishment  of  the  property  fraudulently  transferred.'  It  has  been 
held,  that  the  creditor  may  either  proceed  against  the  property,  or, 
treating  the  transaction  as  a  tort  against  the  property  which  should 
have  been  subjected  to  his  debts,  he  may  waive  the  tort  and  sue  the 
fraudulent  vendee  for  the  value  of  the  property,  and  it  has  been  said 
that  where  part  of  the  property  has  been  disposed  of,  the  creditor 
may  subject  what  remains  to  the  payment  of  his  debt,  and  sue  the 
vendee  for  the  value  of  so  much  as  has  been  conveyed.*  It  has  been 
held  that  a  vendee  is  liable  to  garnishment  even  though  he  has  dis- 
posed of  the  property,  for  in  contemplation  of  law  he  had  the  property 

Notes :  101  A.  S.  R.  987 ;  1  Ann.  Cae.  106   A.   S.   R.  268,  68   L.RA..   273; 

558;  14  Ann.  Cae.  438.  Wright  v.  Hart,  182  N.  Y.  330,  75 

See  also  Constitutional  Law,  vol.  N.    E.    404,    3    Ann.    Cas.    263,    2 

6,  pp.  215-216,  402-403.  L.R.A.(N.S.)    338;    Miller    v.    Craw- 

19.  Wright  V.  Hart,  182  N.  Y.  330,  ford,  70  Ohio  St.  207,  71  N.  E. 
75  N.  E.  404, 3  Ann.  C^.  263,  2  L.R.A.  631,  1  Ann,  Cas.  558  j  Williams  v. 
(N.S.)  338;  Block  v.  Sehwarta,  27  UtAh  Preslo,  84  Ohio  St.  328,  95  N.  E.  900, 
387,  76  Pac.  22,  101  A.  S.  R.  971  and  Ann.  Cas.  1912C  704  and  note ;  Block 
note,  1  Ann.  Cas.  550  and  note,  65  v.  Schwartz,  27  Utah  387,  76  Pac.  22, 
L.R.A.  308.  See  aJso  Constitutional  101  A.  S.  R.  971  and  note,  1  Ann.  Cas. 
Law,  vol.  6,  pp.  215-216.  550  and  note,  65  L.R.A.  308.    See  also 

20.  Off  v.  Morehead,  235  HI.  40,  85  Constitutional  Law,  voL  6,  pp.  215, 
N.  E.  264,  126  A.  S.  R.  184,  14  Ann.  402-403. 

Cas.  434,20L.R.A.(N.S.)  167;  Wright  2.  Daly  v.  Sumpter  Drag  Co.,  127 

v.  Hart,  182  N.  Y.  330,  75  N.  E.  404,  3  Tenn.  412,  155  S.  W.  167,  Ann,  Cas. 

Ann.  Cas.  263,  2  L.RA.(N.S.)   338;  1914B  llOL 

Miller  v.  Crawford,  70  Ohio  St.  207,  Note:  39  L.RJL.(N.S.)  375. 

71  N.  E.  631,  1  Ann.  Cas.  558;  Block  3.  McGreenery  v.  Murphy,  76  N.  H. 

V.  SehwartJ5,  27  Utah  387,  76  Pac.  22,  338,  82  Ati.  720,  39  L.R.A.(N.S.)  374 

101  A.  S.  R.  971  and  note,  1  Ann.  Cas.  and  note;  Rothchild  v.   Trewella,   36 

550  and  note,  65  L.R.A.  308.    See  also  Wash.  679,  79  Pac.  480,  104  A.  S.  R. 

Constitutional  Law^  vol.  6,  p.  215.  973;  68  L.R.A.  281. 

1.  Off  v.  Morehead,  235  111.  40,  85  N.  Note:  2  L.R.A.(N.S.)  342. 

E.  264, 126  A.  S.  R.  184, 14  Ann.  Cas.  4.  Daly  v.  Sumpter  Drug  Co.,  127 

434,  20  L.RJL.(N.S.)  167;  McKinster  Tenn.  412,  155  S.  W.  167,  Ann,  Cas. 

V.  Sager,  163  Ind.  671,  72  N.  E.  854,  1914B  llOL 
R.  C.  L.  Vol.  Xn.— 34.       529 
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of  the  defendant  in  his  hands,  because,  having  purchased  the  prop- 
erty in  fraud  of  law,  without  complying  with  its  provisions  in  rela- 
tion to  sales  of  property  in  bulk,  he  stood  in  the  position  of  a  trustee 
of  the  property,  responsible  to  the  cestui  que  trust  or  the  creditors 
for  the  disposition  of  such  property.*  But  in  some  jurisdictions  the 
only  remedy  is  against  the  property,  and  there  is  none  against  the 
vendee,  for  the  only  effect  of  a.failiire  to  comply  with  the  require- 
ments of  the  acts,  so  far  as  the  purchaser  is  concerned,  is  to  render 
the  sale  void  and  of  no  effect  so  far  as  creditors  are  concerned.*  Under 
this  theory,  a  purchaser  of  a  stock  of  goods  in  violation  of  the  bulk 
sales  law,  who  has  resold  the  goods  to  another,  is  not  personally  liable 
at  the  suit  of  a  creditor  of  the  fraudulent  seller,  who  has  not,  by 
attachment,  garnishee  proceedings,  or  otherwise,  acquired  a  lien  on 
the  goods  sold.'  One  who  purchases  a  retail  stock  of  goods  from  a 
merchant  who  has  not  complied  with  the  statutory  requirement  as 
to  notice  of  sale  is  not  entitled  to  retain  against  creditors  of  tlie 
merchant  articles  placed  in  the  stock  by  him  after  the  purchase,  if 
they  merely  replace  the  goods  sold,  and  are  purchased  with  the  avails 
of  such  sales,  and  replevin  has  been  held  a  proper  remedy  in  such 
case.®  Violation  of  a  bulk  sales  statute  does  not  give  creditors  the 
right  to  invoke  the  aid  of  equity  except  under  very  exceptional 
circumstances.® 

59.  Absolute  Nature  of  Liability. — ^If  the  provisions  of  the  statute 
have  not  been  complied  with,  the  fact  that  the  purchase  money  was 
actually  applied  to  the  payment  of  some  of  the  seller's  debts  will 
afiPorid  no  protection  to  the  purchaser  in  case  of  an  action  by  other 
creditors  of  the  seller.*®  The  object  of  these  laws  is  generally  to  hold 
the  goods  of  debtors  under  such  circumstances  as  a  trust  fimd  for 
the  benefit  of  all  the  creditors,  and  to  hold  the  purchaser  in  posses- 
sion as  a  trustee  for  such  creditors.**  Consequently  if  some  of  the 
creditors  have  been  paid  out  of  the  purchase  money,  it  seems  that 
the  purchaser  may  step  into  their  shoes  and  be  protected  to  the 
extent  that  those  creditors  were  entitled  as  cestui  que  trusts  to  share 
in  the  fund,  but  he  is  liable  to  the  other  creditors  for  their  pro  rata 
shares,  even  though  all  the  purchase  money  was  actually  expended.** 

5.  Kohn  V.  Fishbach,  36  Wash.  69,  ton,  128  Tenn.  682,  164  S.  W.  1179,  51 
78  Pac.  199,  104  A.  S-  R.  941.  L.R.A.(N.S.)  343  and  note. 

6.  RothchUd  v.  Trewella,  36  Wash.  11.  Fechheimer-Keifer  Co.  v.  Bur- 
679,  79  Pac.  480, 104  A.  S.  R.  973,  68  ton,  128  Tenn.  682, 164  S.  W.  1179,  51 
L.R.A.  28L  L.R.A.(N.S.)  343. 

7.  Note:  39  L.RA..(N.S.)  376.  Notes:     2    L.R.A.(N.S.)     340;     39 

8.  Young  V.  Lemienx,  79  Conn.  434,  L.R.A.(N.S.)  376. 

65  Atl.  436,  600,  129  A.  S.  R.  193,  8  12.  Fechheimer-Keifer,  Co.  v.  Bur- 
Ann.  Cas.  452,  20  L.R.A.(N.S.)  160.       ton,  128  Tenn.  682, 164  S.  W.  1179,  61 

9.  Note:  39  L.R.A,(N.S.)  377.  L.R.A.(N.S.)  343  and  note. 

10.  Fechheimer-Keifer  Co.  v.  Bur- 
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It  is  likewise  held  that  creditors  cannot  force  payment  from  the  vendee 
by  trustee  process.^*  If  a  purchaser  acting  in  good  faith  secures  n  list 
of  the  seller's  creditors  and  sends  them  notice  as  required  by  statute, 
the  sale  is  valid  even  as  to  a  creditor  whose  name  has  been  omitted 
by  the  seller,  and  who  consequently  receives  no  notice  of  the  sale.** 
But  under  such  circumstances,  where  the  goods  have  not  been  entirely 
paid  for,  it  has  been  held  that  the  misrepresentation  by  the  sellers 
that  they  had  no  creditors  was  material  and  just  ground  for  rescis- 
sion by  the  purchasers.**  And  it  seems  that  a  trustee  in  bankruptcy 
will  succeed  to  any  remedies  which  would  normally  be  in  the 
creditors,** 

V.  Fbaudulent  Iktent;  Knowledge  or  Notice 

60.  Intent  of  Transferor. — ^In  order  to  take  a  conveyance  out  of 
the  statute,  it  must  not  only  be  for  a  valuable  consideration,  but  also 
bona  fide.*'    The  real  test  of  a  fraudulent  conveyance  in  the  case  of 

IS.  McGreenery  v.  Murphy,  76  N.  Minn.  364,  74  Am.  Dec.  764;  Bnrt  v. 

H.  338,  82  Atl.  720,  39  L.R.A.(N.S.)  McKinstry,  4  Minn.  204,  77  Am.  Dec. 

374  and  note.  507;  Trimble  v.  Turner,  13  Smedes  & 

14.  International  Silver  Co.  v.  HrtU,  M.  (Miss.)  348,  53  Am.  Dec.  90;  Ames 
140  Ga.  10,  78  S.  E.  609;  45  L.R.A.  v.  Dorrob,  76  Miss.  187,  23  So.  768,  71 
(N.S.)  492  and  note.  A.  S.  R.  522;  KuykendaU  v.  McDon- 

15.  Note:  45  L.R.A.(N.S.)  493.  aid,  15  Mo.  416,  57  Am.  Dec.  212; 

16.  Young  V.  Leraieux,  79  Conn.  434,  Klaubcr  v.  Bcbloss,  198  Mo.  502,  95  S. 
65  Atl.  436,  600,  129  A.  S.  R.  193,  8  W.  930,  115  A.  S.  R.  486;  Candler  v. 
Ann.  Cas.  452,  20  L.R.A.(N.S.)  160.  Pettit,  1  Paige  (N.  Y.)  168,  19  Am. 

17.  Crawford  v.  Kirksey,  55  Ala.  Dec.  399;  Crary  v.  Sprague,  12  Wend. 
282,  28  Am.  Rep.  704;  Rudy  v.  Austin,  (N.  Y.)  41,  27  Am.  Dec.  110;  Ogden 
56  Ark.  73,  19  S.  W.  Ill,  35  A.  S.  R.  v.  Peters,  21  N.  Y.  23,  78  Am.  Dec. 
85 ;  Peck  ▼.  Land,  2  Ga.  1,  46  Am.  Dec.  122 ;  Squires  v.  RiggB,  4  N.  C.  253,  6 
368;  Horn  v.  Ross,  20  Ga.  210,  65  Am.  Dec.  564;  Savage  v.  Knight,  92 
Am.  Dec^  621 ;  Bigby  v.  Wamock,  115  N.  C.  493,  53  Am.  Rep.  423 ;  Streeper 
Ga.  385,  41  S.  E.  622,  57  L.R,A.  754;  v.  Eckart,  2  Whart  (Pa.)  302,  30  Am. 
Bongard  v.  Block,  81  111.  186,  25  Am.  Dee.  258;  Mott  v.  Danforth,  6  Watts 
Rep.  276;  Rogers  v.  Evans,  3  Ind.  (Pa.)  304,  31  Am.  Dec.  468;  Dalton 
574,  56  Am.  Dec.  537;  Hutchinsons  v.  v.  Thurston,  15  R.  I.  418,  7  Atl.  112, 
Michigan  City  First  Nat  Bank,  133  2  A.  S.  B.  905;  Blake  v.  Jones,  1 
Ind.  271,  30  N.  E.  952,  36  A.  S.  R.  Bailey  Eq.  (S.  C.)  141,  21  Am.  Dec. 
537;  Picket  v.  Garrison,  76  la.  347,  41  530;  Lowry  v.  Pinson,  2  Bailey  L.  (S. 
N.  W.  38,  14  A.  S.  R.  220;  Brown  v.  C.)  324,.  23  Am.  Dec.  140;  HamUton 
Force,  7  B.  Mon.  (Ky.)  357,  46  Am.  v.  Greenwood,  1  Bay  (S.  C.)  173,  1 
Dec.  519;  Guidry  v.  Grivot,  2  Mart.  Am.  Dec.  607;  Mills  v.  Howeth,  19 
N.  S.  (La.)  13,  14  Am.  Dec.  193;  Tex.  257,  70  Am.  Dee.  331;  Wood  v. 
Spuck  V.  Logan,  97  Md.  152,  54  Atl.  Chambers,  20  Tex.  247,  70  Am.  Dec. 
989,  99  A.  S.  R.  427;  Howe  v.  Law-  382;  Castro  v.  lilies,  22  Tex.  479,  73 
renoe,  9  Cuah.  (Mass.)  553,  57  Am.  Am.  Dec.  277;  Baldwin  v.  Peet.  22 
Dec.  68;  Foster  v.  Hall,  12  Pick.  Tex.  708,  75  Am,  Dec.  806;  Daniels  v. 
(Mass.)  89,  22  Am.  Dec.  400;  Gragg  Nelson,  41  Vt.  161,  98  Am.  Dec.  577; 
V.  Martin,  12  Allen  (Mass.)  498,  90  Coutta  v.  Greenhow,  2  Mmnf.  (Va.). 
Am.  Dec.  164:  Truitt  v.  Caldwell,  3  363,  5  Am.  Dec.  472;  Garland  ▼.  Rivet^ 
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a  transfer  made  for  a  valuable  consideration  is  the  mutual  fraudulent 
intent  of  the  parties.  A  fraudulent  intent  on  the  part  of  one  is  not 
sufficient  without  a  corresponding  intent  on  the  part  of  the  other. 

The  first  inquiry,  therefore,  is  as  to  the  intent  of  the  transferor,  and 
if  this  is  shown  to  be  fraudulent,  the  first  link  in  the  chain  necessary 
to  establish  the  conveyance  as  fraudulent  is  complete.*®    In  order  to 

4  Rand.  (Va.)  282,  15  Am.  Dec.  756;  507;  Filley  v.  Register,  4  Minn.  391,  77 

Burt  V.  Timmons,  29  W.  Va.  441,  2  S.  Am.   Dec.   522;   McCaffery  v.   Burk- 

E.  780,  6  A.  S.  R.  664;  Reynolds  v.  hardt,  97  Minn.  1,  105  N.  W.  971,  114 

Vilas,  8  Wis.  471,  76  Am.  Dec.  238.  A.  S.  R.  688; 'Trimble  v.  Turner,  13 

Notes:   Ann.    Cas.   1913E    853;   12  Smedes  &  M.  (Miss.)  348,  53  Am.  Dec. 

Eng.  Rul.  Cas.  346.  90;  Lisloff  v.  Hart,  25  Miss.  245,  57 

18.  Crawford  v.   Kirksey,  55   Ala.  Am.  Dec.   203;   Craft   v.  Bloom,  59 

282,  28  Am.  Rep.  704;  O'Conner  Min.,  Miss.  69,  42  Am.  Rep.  351;  Ames  v. 

etc.,  Co.  V.  Coosa  Furnace  Co.,  95  Ala.  Dorroh,  76  Miss.  187,  23  So.  768,  71 

614, 10  So.  290,  36  A.  S.  R.  251 ;  Rus-  A.  S.  R.  522 ;  SheUey  v.  Boothe,  73  Mo. 

sel  V.  Davis,  133  Ala.  647,  31  So.  514,  74,  39  Am.  Rep.  481;  Huffman  v.  NLx- 

91  A.  S.  R.  56;  Rudy  v.  Austin,  56  on,  152  Mo.  303,  53  S.  W.  1078,  75 

Ark.  73,  19  S.  W.  Ill,  35  A.  S.  R.  A.  S.  R.  454;  Klauber  v.  Schoss,  198 

85;  Bishop  v.  Hubbard,  23  Cal.  514,  Mo.  602,  95  S.  W.  930,  115  A.  S.  R. 

83  Am.  Dec.  132;  Los  Angeles  First  486;  Knight  v.  Packer,  12  N.  J.  Eq. 

Nat.  Bank  v.  Maxwell,  123  Cal.  360,  214,  72  Am.  Dec.  388;  Beeckman  v. 

55  Pac.  980,  69  A.  S.  R.  64 ;  Salmon  Montgomery,  14  N.  J.  Eq.  106,  80  Am. 

V.  Bennett,  1  Conn.  525,  7  Am.  Dec.  Dec.  229;  Moore  v.  Williamson,  44  N. 

237;  Peck  v.  Land,  2  Ga,  1,  46  Am.  J.  Eq.  496,  15  Ail.  587,  1  LJl.A.  336; 

Dec.  368;  Bigby  v.  Warnock,  115  Ga.  Candler  v.  Pettit,  1  Paige  (N.  Y.)  168, 

385,  41   S.   E.   622,   57   L.R.A.   754;  19  Am.  Dec.  399;  Crary  v.  Sprague, 

Switzer  v,  SMles,  3  Gilman  (ID.)  529,  12  Wend.   (N.  Y.)   41,  27  Am.  Dec. 

44  Am.  Dec.  723 ;  Bongard  v.  Block,  110 ;  Nicholson  v.  Leavitt,  6  N.  Y.  510, 

81  HI.  186,  25  Am.  Rep.  276;  Nelson  57  Am.  Dec.  499;  Ogden  v.  Peters,  21 

V.  Leiter,  190  Dl.  414,  60  N.  E.  851,  N.  Y.  23,  78  Am.  Dec.  122;  McConnell 

83  A.  S.  R.  142;  Ray  v.  Roe,  2  Blackf.  v.   Sherwood,  84  N.  Y.  522,  38  Am. 

(Ind.)  258,  18  Am.  Dec.  159;  Rogers  Rep.  537;  Savage  v.  Knight,  92  N.  C- 

V.  Evans,  3   Ind.  574,  56  Am.   Dec.  493,  53  Am.  Rep.  423 ;  Fluegel  v.  Hen- 

637;  Hutchinson  v.  Michigan  City  First  schel,  7  N.  D.  276,  74  N.  W.  996,  66 

Nat.  Bank,  133  Ind.  271,  30  N.  E.  952,  A.  S.  R.  642;  Kansas  Moline  Plow  Co. 

36  A.  S.  R.  537;  Picket  v.  Garrison,  v.  Sherman,  3  Okla.  204,  41  Pac.  623, 

76  la.  347,  41  N.  W.  38,  14  A.  S.  R.  32  L.R. A.  33 ;  Sabin  v.  Columbia  Fuel 

220 ;  Beeler  v.  Bullitt,  3  A.  K.  Marsh.  Co.,  25  Ore.  15,  34  Pac.  692 ;  35  Pac. 

(Ky.)  280, 13  Am.  Dec.  161;  Brown  v.  854,  42  A.  S.  R.  756;  Streeper  v.  Ec- 

Foree,  7  B.  Mon.  (Ky.)  357,  46  Am.  kart,  2   Whart.    (Pa.)    302,   30   Am. 

Dec.  519 ;  Guidry  v.  Grivot,  2  Mart.  N.  Dec.  258 ;  Mott  v.  Danf orth,  6  Watts 

S.  (La.)  13, 14  Am.  Dec.  193;  Clark  v.  (Pa.)  304,  31  Am.  Dec.  468;  Forsyth 

French,  23  Me.  221,  39  Am.  Dec.  618 ;  v.  Matthews,  14  Pa.  St.  100,  53  Am. 

Schaf erman  v.  O'Brien,  28  Md.  565,  92  Dec.  522 ;  Covanhovan  v.  Hart,  21  Pa. 

Am.  Dec.  708;  Spuck  v.  Logan,  97  Md.  St.  495,  60  Am.  Dec.  67;  McSKibbin  v. 

152,  54  Atl.  989,  99  A.   S.  R.  427;  Martin,  64  Pa.  St.  352,  3  Am.  Rep. 

Briggs  V.  Parkman,  2  Mete.   (Mass.)  588;  Dalton  v.  Thurston,  15  R.  I.  418, 

258,  37  Am.  Dec.  89;  Howe  v.  Law-  7  Atl.  112,  2  A.  S.  R.  905;  Blake  v. 

rence,  9  Cush.    (Mass.)   553,  57  Am.  Jones,  1  Bailey  Eq.   (S.  C.)  141,  21 

Dec.  68;  Gragg  v.  Martin,  12  Allen  Am.  Dec.  530 ;  Hamilton  v.  Greenwood, 

(Mass.)  498,  90  Am.  Dec.  164;  Burt  v.  1  Bay  (S.  C.)  173,  1  Am.  Dec.  607; 

McKinstry,  4  Minn.  204,  77  Am.  Dec.  Gruber  v.  Boyles,  1  Brev.  (S.  C.)  266, 
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be  fraudulent  the  intent  of  the  transferor  need  not  be  to  defeat 
creditors,  but  an  intent  merely  to  delay  is  sufficient ;  ^*  and  where  the 
intent  to  delay  is  present,  it  is  immaterial  that  the  debtor  believes  such 
conveyance  will  be  best  for  the  creditors,  and  intends  ultimately  to 
pay  them,**^  for  a  debtor  has  no  right  to  set  himself  up  as  the  judge 
and  protect  his  property  from  sacrifice  at  the  expense  of  the  creditor.^ 

61.  Intent  of  Transferee. — ^As  has  previously  been  stated,  the  stat- 
ute of  13  Elizabeth  contains  the  proviso  that  nothing  therein  con- 
tained shall  operate  to  defeat  any  estate  or  interest  made  on  good  con- 
sideration and  bona  fide  to  any  person  having  at  the  time  no  notice 
of  such  fraud.*  Under  this  statute,  therefore,  and  under  those 
modeled  after  it,  the  rule  is  practically  universal  that  in  order  to 
render  a  sale  for  valuable  consideration  void  as  to  creditors  it  is  not 
only  necessary  that  the  vendor  should  have  entertained  a  fraudulent 
design,  but  it  is  also  necessary  that  the  vendee  should  have  participated 
in  it,*  though,  as  has  already  been  stated,  if  the  conveyance  be  volun- 

2  Am.  Dec.  665;  Sumner  v.  Mnrphy,  12  N.  J.  Eq.  214,  72  Am,  Dec.  388; 

2  Hill  L.   (S.  C.)   488,  27  Am.  Dec.  Sabin  v.  Columbia  Fuel  Co.,  25  Ore. 

397;  Lowry  v.  Pinson,  2  Bailey  L.  (S.  15,  34  Pac.  692,  35  Pac.  854,  42  A. 

C.)    324,  23  Am.  Dec.  140;   Hudnal  S.  R.  756. 

V.  Wilder,  4  McCord  L.  (S.  C.)  294,  2.  See  supra,  par.  3. 

17  Am.  Dec.  744;  Probert  v.  McDon-  3.  Stover  v.  Herrington,  7  Ala.  142, 

aid,  2  S.  D.  495,  51  N.  W.  212,  39  41  Am.  Dec.  86 ;  Barrett  v.  PoUak  Co., 

A.   S.  R.  796;  Nicholas  v.   Ward,  1  108  Ala.  390,  18  So.  615,  54  A.  S.  R. 

Head  (Tenn.)  323,  73  Am.  Deo.  177;  172;  Simmons  v.  Shelton,  112  Ala.  284, 

Scott  V.  Farmers',  etc.,  Nat.  Bank,  97  21  So.  309,  57  A.  S.  R.  89 ;  Ledbetter 

Tex.  31,  75  S.  W.  7, 104  A.  S.  R.  835 ;  v.  Davenport  Bros.,  154  Ala.  336,  45 

Mills  V.  Howeth,  19  Tex.  257,  70  Am.  So.  467,  129  A.  S.  R.  62;  Hempstead 

Dec.  331;  Castro  v.  lilies,  22  Tex.  479,  v.  Johnston,  18  Ark.  123,  65  Am.  Dec. 

73  Am.  Dec.  277;  Baldwin  v.  Peet,  22  458;  Christian  v.  Greenwood,  23  Ark. 

Tex.  708,  75  Am.  Dec.  806;  Daniels  268,  79  Am.   Dec.   104;   Albertoli  v. 

V.  Nelson,  41  Vt.  161,  98  Am.  Dec.  Branham,  80  Cal.  631,  22  Pac.  404,  13 

577;    Contts  v.   Greenhow,   2   Mumf.  A.  S.  R.  200;  Lee  v.  Abbe,  2  Root 

(Va.)  363,  5  Am.  Dec.  472;  Sayers  v.  (Conn.)  359,  1  Am.  Dec.  78;  Otis  v. 

Wall,  26  Grat.  (Va.)  354,  21  Am.  Rep.  Spencer,  102  111.  622,  40  Am.  Rep.  617; 

303;  Burt  v.  Timmons,  29  W.  Va.  441,  Doe  v.  Horn,  1  Ind.  363,  50  Am.  Dec. 

2  S.  E.  780,  6  A.  S.  R.  664;  Reynolds  470;  Farlin  v.  Sook,  30  Kan.  401,  1 

V.  Vilas.  8  Wis.  47L  76  Am.  Dec.  238.  Pac.  123,  46  Am.  Rep.  100 ;  Anderson 

19.  Bamball  v.  Thompson,  4  Cush.  v.  Green,  7  J.  J.  Marsh.  (Ky.)  448,  23 
(Mass.)  441,  60  Am.  Dec.  799;  Burt  Am.  Dec.  417;  Baudin  v.  Roliff,  1 
V.  McKinstry,  4  Minn.  204,  77  Am.  Mart.  N.  S.  (La.)  165,  14  Am.  Dec. 
Dec.  507;  Nicholson  v.  Leavitt,  6  N.  181;  Guidry  v.  Grivot,  2  Mart.  N.  S. 
Y.  510,  57  Am.  Dec.  499;  Hall  v.  Fee-  (La.)  13,  14  Am.  Dec.  193;  Kenney 
ney,  22  S.  D.  541,  118  N.  W.  1038,  21  v.  Dow,  10  Mart.  0.  S.  (La.)  577,  13 
Li.R.A.(N.S.)  513.  Am.  Dec.  342;  Pike  v.  Bacon,  21  Me. 

20.  Kimball  v.  Thompson,  4  Cush.  280,  38  Am.  Dec.  259;  Tolman  v. 
(Mass.)  441,  50  Am.  Dec.  799;  Knight  Ward,  86  Me.  303,  29  Atl.  1081,  41 
V.  Packer,  12  N.  J.  Eq.  214,  72  Am.  A.  S.  R.  556;  Feigley  v.  Feigley,  7 
Dec.  388.  Md.  537,  61  Am.  Dec.  375 ;  Foster  v. 

1.  Burt  V.  McKinstry,  4  Minn.  204,  Hall,  12  Pick.  (Mass.)  89,  22  Am.  Dec 
77   Am.  Dec.  507;  Knight  v.  Packer,  400;   Bridge  v.   Eggleston,   14  Mass. 
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tary,  the  fraud  or  knowledge  of  the  grantee  is  immaterial.*  A  con- 
veyance made  for  the  purpose  of  defrauding  creditors,  in  which  pur- 
pose both  vendor  and  purchaser  participated,  however,  is  indisputably 
void  as  against  such  creditors,  within  the  statute  of  frauds,^  although 

245,  7  Am.  Dec.  209 ;  Rassell  v.  Cole,  5.  Crawford  v.  Kirksey,  55  Ala.  282, 
167  Mass.  6,  44  N.  E.  1057,  57  A.  S.  R.  28  Am.  Rep.  704;  Simmons  v.  Shel- 
432;  Craig  v.  Zimmerman,  87  Mo.  475,  ton,  112  Ala.  284,  21  So.  309,  57  A. 
56  Am.  Rep.  466;  Young  v.  Kellar,  S.  R.  39;  Smith  v.  Heineman,  118  Ala. 
94  Mo.  581,  7  S.  W.  293,  4  A.  S.  R.  195,  24  So.  364,  72  A.  S.  R.  150;  Stem 
405 ;  Van  Raalte  v.  Harrington,  101  v.  Butler,  123  Ala.  606,  26  So.  359,  82 
Mo.  602,  14  S,  W.  710,  20  A.  S.  R.  A.  S.  R.  146;  Hempstead  v.  Johnston, 
626,  11  L.R.A.  424;  State  v.  Mason,  18  Ark.  123,  65  Am.  Dec.  458;  Beidler 
112  Mo.  374,  20  S.  W.  629,  34  A.  S.  v.  Crane,  135  111.  92,  25  N.  E.  655,  25 
R.  390  and  note;  Fearey  v.  O'Neill,  149  A.  S.  R.  349;  Rogers  v.  Evans,  3  Ind. 
Mo.  467,  50  S.  W.  918,  73  A.  S.  R.  574,  56  Am.  Dec.  537;  Rollet  v.  Hei- 
440;  Wood  v.  Jackson,  8  Wend.  (N.  man,  120  Ind.  511,  22  N.  E.  666,  16  A. 
Y.)  9,  22  Am.  Dee.  603;  Beals  v.  S.  R.  340;  State  v.  Parsons,  147  Ind. 
Guernsey,  8  Johns.  (N.  Y.)  446,  5  Am.  579,  47  N.  E.  17,  62  A.  S.  R.  430;  Far- 
Dec.  348;  Anderson  v.  Roberts,  18  lin  v.  Sook,  30  Kan.  401,  1  Pac.  123, 
Johns.  (N.  Y.)  515,  9  Am.  Dec.  235;  46  Am.  Rep.  100;  Brown  v.  Foree,  7 
Ruhl  V.  Phillips,  48  N.  Y.  125,  8  Am.  B.  Mon.  (Ky.)  357,  46  Am.  Dec.  519; 
Rep.  522;  Parker  v.  Conner,  93  N.  Y.  Baudin  v.  Roliff,  1  Mart.  N.  S.  (La.) 
118,  45  Am.  Rep.  178  and  note ;  Zoeller  165, 14  Am.  Dec.  181 ;  Kenney  v.  Dow, 
V.  Riley,  100  N.  Y.  102,  2  N.  E.  388,  53  10  Mart.  0.  S.*  (La.)  577,  13  Am.  Dec. 
Am.  Rep.  157;  Anderson  v.  Blood,  L52  342;  Schaferman  v.  O^Brien,  28  Md. 
N.  Y.  285,  46  N.  E.  493,  57  A.  S.  R.  565,  92  Am.  Dec.  708;  Spuck  v.  Logan, 
515;  Savage  v.  Knight,  92  N.  C.  493,  97  Md.  152,  54  Atl.  989,  99  A.  S.  R. 
53  Am.  Rep.  423 ;  Calvert  V.  Alvey,  152  427;  Kimball  v.  Thompson,  4  Cush. 
N.  C.  610,  68  S.  E.  153,  136  A.  S.  R.  (Mass.)  441,  50  Am.  Dec  799;  McCaf- 
847;  Sanford  v.  Eubanks,  152  N.  C.  fery  v.  Burkhardt,  97  Minn.  1,  105  S. 
697,  68  S.  E.  219,  136  A.  S.  R.  862;  W.  971,  114  A.  S.  R.  688;  Ames  v. 
Fluegel  V.  Henschel,  7  N.  D.  276,  74  Dorroh,  76  Miss.  187,  23  So.  768,  71 
N.  W.  996,  66  A.  S.  R.  642;  Lyons  v.  A.  S.  R.  522;  Shelley  v.  Boothe,  73 
Leahy,  15  Ore.  8,  13  Pac.  643,  3  A.  S.  Mo.  74,  39  Am.  Rep.  481 ;  Van  Raalte 
R.  133 ;  Weber  v.  Rothchild,  15  Ore.  v.  Harrington,  101  Mo.  602,  14  S.  W. 
385, 15  Pac.  650,  3  A.  S.  R.  162;  Sabin  710,  20  A.  S.  R.  626,  11  L.R.A,  424; 
v.  Columbia  Fuel  Co.,  25  Ore.  15,  34  State  v.  Mason,  112  Mo.  374,  20  S.  W. 
Pac.  692,  35  Pac.  854,  42  A.  S.  R.  756;  629,  34  A.  S.  R.  390  and  note;  Klauber 
Nichols  v.  Reynolds,  1  R.  I.  30,  36  Am.  v.  Schloss,  198  Mo.  502,  95  S.  W.  930, 
Dec.  238;  Fillinghaet  v.  Champlin,  4  R.  115  A.  S.  R.  486;  Robinson  v.  Holt,  39 
I.  173,  67  Am.  Dec.  510 ;  Monaghan  N.  H.  557,  75  Am.  Dec.  233 ;  Moore  v. 
Bay  Co.  v.  Dickson,  39  S.  C  146,  17  Williamson,  44  N.  J.  Eq.  496,  15  Atl. 
S.  E.  696,  39  A.  S.  R.  704;  Williams  v.  587,  1  L.R.A.  336;  Beals  v.  Guernsej', 
Harris,  4  S.  D.  22,  54  N.  W.  926,  46  8  Johns.  (N.  Y.)  446,  5  Am.  Dec.  348 ; 
A.  S.  R.  753 ;  Davis  v.  NoU,  38  W.  Va,  Ruhl  v.  PhiUips,  48  N.  Y.  125,  8  Am. 
66, 17  S.  E.  791,  45  A.  S.  R.  841 ;  Sec-  Rep.  522 ;  Parker  v.  Conner,  93  N.  Y. 
ond  Nat.  Bank  of  Beloit  v.  Merrill,  81  118,  45  Am.  Rep.  178  and  note;  Biisb 
Wis.  151,  50  N.  W.  505,  29  A.  S.  R.  v.  Roberts,  111  N.  Y.  278,  18  N.  E. 
877.  732,  7  A.  S.  R.  741;  Calvert  v.  Alve.y, 

Notes:  7  Am.  Dec.  362;  3  L.R.A.  152  N.  C.  610,  68  S.  E.  153,  136  A.  S. 
822;  9  L.R.A.  415;  32  L.R.A.  33;  21  R.  847;  Fluegel  v.  Henschel,  7  N.  D. 
L.R.A.(N.S.)  222;  Ann.  Cas.  1913E  276,  74  N.  W.  996,  66  A.  S.  R.  642; 
853;  18  Eng.  Rul.  Cas.  53,  79.  Kansas  Moline  Plow  Co.  v.  Slierman, 

1  See  supra,  par.  35,  3  Okla.  204,  41  Pac.  623,  32  L.R.A.  33 
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it  was  made  with  the  bona  fide  intent  to  pass  the  property,*  and  though 
a  full  and  sufficient  consideration  is  paid.' 

62.  Participation  by  Purchaser  in  Fraudulent  Intent. — Some  of  the 
cases  have  acted  on  the  rule  that  in  order  to  render  a  sale  of  property 
fraudulent  as  to  the  creditors  of  the  vendor,  it  must  appear,  not  only 
that  the  purchaser  knew  the  vendor  was  designing  to  defraud  his 
creditors,  but  also  that  he  actively  participated  in  the  fraud  by  enter- 
ing into  the  common  design.®  It  is  pointed  out  that  since  a  grantor 
may  legitimately  make  a  transfer  that  will  operate  to  hinder  and 
delay  his  creditors  where  such  hindrance  and  delay  are  merely 
incidental,*  mere  knowledge  of  the  grantor's  intent  by  the  grantee 
cannot  per  se  be  sufficient  to  invalidate  the  transaction.^^  This  is 
unquestionably  the  law  when  the  transfer  is  made  in  satisfaction  of  a 
pre-existing  debt.**  But  the  prevailing  rule  seems  to  be  that  in  case 
of  traxisfers  made  to  one  not  a  creditor,  taking  the  transfer  with 
knowledge  or  notice  of  the  vendor's  fraudulent  intent  constitutes 
in  itself  a  participation  in  such  fraudulent  intent  which  will  invalidate 
the  transfer;  and  it  is  not  necessary  to  show  an  actual  agreement 
between  a  vendor  and  purchaser  that  the  latter  would  aid  the  former 
to  defraud  his  creditors.**    The  absence  of  such  knowledge  or  notice, 

and  note;  Sabin  v.  Columbia  Fuel  Co.,  115  A.  S.  R.  486;  Robinson  v.  Holt, 
25  Ore.  15,  34  Pac.  692,  35  Pac.  854,  39  N.  H.  557,  75  Am.  Dec.  233;  Moore 
42  A.  S.  R.  756 ;  Haines  v.  O'Conner,  v.  Williamson,  44  N.  J.  Eq.  496,  15 
10  Watts  (Pa.)  313,  36  Am.  Dec.  180;  Atl.  587, 1  L.R.A.  336;  Parker  v.  Con- 
Covanhovan  v.  Hart,  21  Pa.  St.  495,  ner,  93  N.  Y.  118,  45  Am.  Rep.  178; 
60  Am.  Dec.  57;  Renninger  v.  Spatz,  Fluegel  v.  Henschel,  7  N.  D.  276,  74 
128  Pa.  St.  524,  18  Atl,  405,  15  A.  S.  N.  W.  996,  66  A.  S.  R.  642 ;  Covan- 
R.  692  and  note;  Tillinghast  v.  Champ-  hovan  v.  Hart,  21  Pa.  St.  495,  60  Am. 
lin,  4  R.  I.  173,  67  Am.  Dec.  510;  Dec.  57;  Reminger  v.  Spatz,  128  Pa. 
Lowry  v.  Pinson,  2  Bailey  L.  (S.  C.)  St.  524,  18  Atl.  405,  15  A.  S.  R.  692; 
324,  23  Am.  Dec,  140;  Williams  v.  Har-  Lowry  v.  Pinson,  2  Bailey  L.  (S.  C.) 
ris,  4  S.  D.  22,  54  N.  W.  926,  46  A.  S.  324,  23  Am.  Dec.  140. 
R.  753;  Morris  v.  GiU,  N.  Chip.  (Vt.)  Note:  32  L.R.A.  35. 
63,  1  Am.  Dec.  694;  Davis  v.  Noll,  8.  State  v.  Mason,  112  Mo.  374,  20 
38  W.  Va.  66,  17  S.  E.  791,  45  A.  S.  S.  W.  629,  34  A.  S.  R.  390. 
R.  841.  Note:  32  L.R.A.  36. 

Notes:    1   L.R.A.    618;    Ann.    Cas.       9.  See  infra,  par.  63. 
1913E  853.  10.  Brown  v.  Force,  7  B.  Mon.  (Ky.) 

6.  Note :  32  L.R.A.  35.  357,  46  Am.  Dec.  519. 

7.  Crawford  v.  Kirksey,  55  Ala.  282,  11.  State  v.  Mason,  112  Mo.  374,  20 
28  Am.  Rep.  704 ;  Smith  v.  Heineman,  S.  W.  629;  34  A.  S.  R.  390 ;  Shibler  v. 
118  Ala.  195,  24  So.  364,  72  A.  S.  R.  Hartley,  201  Pa.  St.  286,  50  Atl.  950, 
150;  Beidler  v.  Crane,  135  lU.  92,  25  88  A.  S.  R.  811. 

N.  E.  655,  25  A.  S.  R.  349;  State  v.  12.  Beidler  v.  Crane,  135  HI.  92,  25 
Parsons,  147  Ind.  579,  47  N.  E.  17.  N.  E.  655,  25  A.  S.  R.  349;  Beels  v. 
62  A.  S.  R.  430;  Farlin  v.  Sook,  30  Flynn,  28  Neb.  575,  44  N.  W.  732,  26 
Kan.  401,  1  Pac.  123,  46  Am.  Rep.  A.  S,  R.  351;  Mills  v.  Howeth,  19  Tex. 
100 ;  Spuck  V.  Logan,  97  Md.  152,  54  257,  70  Am.  Dec.  331. 
Atl.  989,  99  A.  S.  R.  427;  Klauber  v.  Note:  32  L.R.A.  36,  37. 
Sehloss,  198  Mo.  502,  95  S.  W.  930, 
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however,  is  almost,  if  not  quite,  universally  recognized  as  a  complete 
protection  to  the  purchaser.** 

63.  HinderiBg  or  Delaying  Creditors  as  Merely  Incidental. — The 
fact  that  a  sale  of  goods  by  an  insolvent  debtor  results  in  hindering  bis 
creditors  from  collecting  their  debts  does  not,  of  itself,  render  the  sale 
fraudulent,**  for  even  a  bona  fide  conveyance  by  a  man  indebted  will 
hinder  and  delay  his  creditors  to  some  extent,*'  but  the  sale  is  fraudu- 
lent if  the  hindrance  to  creditors  is  part  of  the  intent  with  which  it  is 
made.*®  It  seems  likewise  that  the  bare  intention  to  hinder  and  delay 
creditors,  present  in  the  mind  of  the  debtor  at  the  execution  of  the 
deed,  will  not  avoid  it,*'  if  the  intent  includes  only  such  hindrance 
and  delay  as  is  a  necessary  part  of  a  conveyance  otherwise  valid,** 
and  is  merely  incidental  to  the  accomplishment  of  the  real,  end  in 
view.**  If,  however,  the  intention  to  hinder  and  delay  creditors  is 
not  only  present  in  the  mind  of  the  debtor,  but  is  also  the  object  and 
constitutes  a  part  of  the  cause  for  the  execution  of  the  conveyance, 
the  transaction  is  void.*^  Nor  is  it  important  that  this  should  be  the 
primary,  active,  controlling  purpose.  It  is  enough  if  it  is  one  of  the 
purposes  which  was  entertained,  either  directly  or  as  incidental  to  a 

13.  Note:  32  L.R.A.  38.  21,  29  Am.  Rep.  377;  Arnold  v.  Hager- 

14.  Hempstead  v.  Johnston,  18  Ark.  man,  45  N.  J.  Eq.  186,  17  Atl.  93,  14 
123,  65  Am.  Dec.  458;  Farris  v.  Gross,  A.  S.  R.  712;  Hoffman  v.  MacksU,  5 
75  Ark.  391,  87  S.  W.  633,  5  Ann.  Ohio  St.  124,  64  Am.  Dec.  637;  Sabin 
Gas.  616 ;  Rathburn  v.  Berry,  49  Kan.  v.  Columbia  Fuel  Co.,  25  Ore.  15,  34 
735,  31  Pac.  679,  33  A.  S.  R.  389;  Pac.  692,  35  Pac.  854,  42  A.  S.  R. 
Brown  v.  Force,  7  B.  Mon.  (Ky.)  357,  756;  Kyle  v.  Harvey,  25  W.  Va.  716, 
46  Am..  Dec.  519;   State  v.  Bank  of  52  Am.  Rep.  235. 

Maryland,  6  Gill  &  J.  (Md.)  205,  26  16.  Hempstead  v.  Johnston,  18  Ark. 

Am.  Dec.  561 ;  Hazell  v.  Bank  of  Tip-  123,  65  Am.  Dec.  458 ;  Farris  v.  Gross, 

ton,  95  Mo.  60,  8  S.  W.  173,  6  A.  S.  75  Ark.  391,  87  S.  W.  633,  5  Ann.  Caa. 

R.  22;  McCleery  v.  Allen,  7  Neb.  21,  616;  Hoffman  v.  Mackall,  5  Ohio  St. 

29  Am.  Rep.  377;  Arnold  v.  Hager-  124,  64  Am.  Dec.  637;  Kansas  Moline 

man,  45  N.  J.  Eq.  186,  17  Atl.  93,  14  Plow  Co.  v.  Sherman,  3  Okla.  204,  41 

A.  S.  R.  712;  Hoffman  v.  Mackall,  5  Pac.  623,  32  L.R.A.  33  and  note;  Kyle 

Ohio  St.  124,  64  Am.  Dec.  637 ;  Sabin  v.  Harvey,  26  W.  Va.  716,  52  Am.  Rep. 

V.  Columbia  Fuel  Co.,  25  Ore.  15,  34  235;  Alton  v.  Harrison,  L.  R.  4  Ch. 

Pac.  692,  35  Pac.  854,  42  A.  S.  R.  756 ;  622,  ?S  L.  J.  Ch.  669,  21  L.  T.  N.  S. 

Baldwin  v.  Peet,  22  Tex.  708,  75  Am.  282,  17  W.  R.  1034,  18  Eng.  Rul.  Cas. 

Dec.  806;  Kyle  v.  Harvey,  25  W.  Va.  47. 

716,  52  Am.  Rep.  235;  Alton  v.  Har-  17.  Hoffman  v.  Mackall,  5  Ohio  St. 

rison,  L.  R.  4  Ch.  622,  38  L.  J.  Ch.  124,   64   Am.   Dec.   637;   Baldwin   ▼. 

669,  21  L.  T.  N.  S.  282,  17  W.  R.  Peet,  22  Tex.  708,  75  Am.  Dec.  806. 

1034, 18  Eng.  Rul.  Cas.  47  and  note.  18.  Hoffman  v.  Mackall,  5  Ohio  St. 

15.  Brown  v,  Foree,  7  B.  Mon.  (Ky.)  124,  64  Am.  Dec.  637;  Baldwin  v.  Peet, 
357,  46  Am.  Dec.  519 ;  State  v.  Bank  22  Tex.  708,  75  Am.  Dec.  806. 

of  Maryland,  6  Gill  &  J.  (Md.)  205,       19.  Baldwin  v.  Peet,  22  Tex.  708,  75* 
26  Am.  Dec.  561 ;  Hazell  v.  Bank  of  Am.  Dec.  806. 

Tipton,  95  Mo.  60,  8  S.  W.  173,  6       20.  Baldwin  v.  Peet,  22  Tex.  708,  75 
A.  S.  R.  22;  McCleery  v.  Allen,  7  Neb.   Am.  Dec.  806. 
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more  active  purpose,*  and  it  is  unquestionably  void  if  there  be  an 
intent  to  defraud  as  well  as  to  hinder  and  delay.*  A  fraudulent 
intent  will  not  be  presumed  where  an  honest  intent  can  as  readily  be 
inferred  from  the  language  used.* 

64.  Circumstances  Showing  Intent  of  Transferor. — ^While  the  gen- 
eral rule  is  that  a  fraudulent  intent  on  the  part  of  the  grantor  is 
necessary  to  bring  conveyances  within  the  terras  of  the  statutes/  it  is 
well  settled  that  fraud  may  arise  as  an  inference  of  law,  and  that, 
when  a  conveyance  is  made  under  such  circuiiistances  that  the  result 
must  necessarily  be  to  hinder  and  delay  creditors,  it  will  be  presumed 
that  such  was  the  intent  of  the  transferor  in  making  it.^    Proceeding 

1.  Matthews  v.  Thompson,  186  Mass.  251;  Stern  v.  Butler,  123  Ala.  606,  26 
14,  71  N.  E.  93,  104  A.  S.  R.  550,  66  So.  359,  82  A.  S.  R.  146;  Dodd  v.  Mc- 
LR.A.  421.  Craw,  8  Ark.  83,  46  Am.  Dec.  301 ; 

2.  Hoffman  v.  Mackall,  5  Ohio  St.  Billings  v.  Billings,  2  Cal.  107,  56  Am. 
124,  64  Am.  Dec.  637.  Dec.  319 ;  Bull  v.  Bray,  89  Cal.  286,  26 

3.  Nye  v.  Van  Husan,  6  Mich.  329,  Pac.  873,  13  L.R.A.  576;  Fahey  v. 
74  Am.  Dec.  690.  Fahey,  43  Colo.  354,  96  Pac.  251,  127 

4.  Wilson  V.  Stevens,  129  Ala.  630,  A.  S.  R.  118,  18  L.R.A.(N.S.)  1147; 
29  So.  678,  87  A.  S.  R.  86;  Hemp-  Salmon  v.  Bennett,  1  Conn.  525,  7  Am. 
stead  V.  Johnston,  18  Ark.  123,  65  Dec.  237;  Supplee  v.  Hall,  75  Conn.  17, 
Am.  Dec.  458;  McCallie  v.  Walton,  37  52  Atl.  407,  96  A.  S.  R.  188;  Howell  v. 
Ga.  611,  95  Am.  Dec.  369;  Tumipseed  Dixon,  21  Fla.  413,  58  Am.  Rep.  673; 
V.  Schaefer,  76  Ga,  109,  2  A.  S.  R.  17;  Logan  v.  Logan,  22  Fla.  561, 1  A.  S.  R. 
National  State  Bank  of  Terre  Haute  212;  J.  I.  Kelley  Co.  v.  Pollock,  57 
V.  Vigo  County  Nat.  Bank.  141  Ind.  Fla.  459,  49  So.  934,  131  A.  S.  R. 
352,  40  N.  E.  799,  50  A.  S.  R.  330;  1101;  Miller  v.  Conklin,  17  Ga.  430, 
Lowry  v.  Fisher,  2  Bush.   (Ky.)   70,  63  Am.  Dec.  248 ;  Marmon  v.  Harwood, 

.  92  Am.  Dec.  475;  Kenney  v.  Dow,  10  124  111.  104,  16  N.  E.  236,  7  A.  S.  R. 
Mart.  0.  S.  (La.)  577,  13  Am.  Dec.  345;  Halting  v.  Jockers,  136  HI.  627, 
342;  Raymond  v.  Blancgrass,  36  Mont.  27  N.  E.  188,  29  A.  S.  R.  341;  David- 
449,93Pac.  648,15L.R.A.(N.S.)  976;  son  v.  Burke,  143  HI.  139,  32  N.  E. 
Reid  V.  Gray,  37  Pa.  St.  508,  78  Am.  514,  36  A.  S.  R.  367;  Kingman  v. 
Dec.  444;  Dalton  v.  Thurston,  15  R.  I.  Mowry,  182  Dl.  256,  55  N.  E.  330,  74 
418,  7  Atl.  112,  2  A.  S.  R.  905;  Robin-  A.  S.  R.  169;  Nelson  v.  Leiter,  190  111. 
son  V.  McKenna,  21  R.  I.  117,  42  Atl.  414,  60  N.  E.  851,  83  A.  S.  R.  142; 
510,  79  A.  S.  R.  793;  Blake  v.  Jones,  Stewart  v.  Rogers,  25  la.  395,  95  Am. 
1  Bailey  Eq.  (S.  C.)  141,  21  Am.  Dec.  Dec.  794;  Lowry  v.  Fisher,  2  Bush 
530;  Garland  v.  Rives,  4  Rand.  (Va.)  (Ky.)  70,  92  Am.  Dec.  475;  Hundley 
282, 15  Am.  Dec.  756;  Kyle  v.  Harvey,  v.  Webb,  3  J.  J.  Marsh.  (Ky.)  643,  20 
25  W.  Va.  716,  52  Am.  Rep.  235;  Be-  Am.  Dec.  189;  Hanson  v.  Buckner,  4 
loit  Second  Nat.  Bank  v.  Merrill,  81  Dana  (Ky.)  251,  29  Am.  Dec.  401; 
Wis.  142,  50  N.  W.  503,  29  A.  S.  R.  Inloes  v.  American  Exch.  Bank,  11  Md. 
870.  173,  69  Am.  Dec.  190 ;  Jones  v.  Syer, 

5.  Gazzam  v.  Poyntz,  4  Ala.  374,  37  52  Md.  211,  36  Am.  Rep.  366 ;  Riley 
Am.  Dec.  745;  Huggins  v.  Perrine,  30  v.  Carter,  76  Md.  581,  25  Atl.  667,  35 
Ala.  396,  68  Am.  Dec.  131;  Crawford  A.  S.  R.  443,  19  L.R.A.  489;  Borden 
V.  Kirksey,  55  Ala.  282,  28  Am.  Rep.  v.  Summer,  4  Pick.  (Mass.)  265,  16 
704;  Perry  Ins.,  etc.,  Co.  v.  Foster,  58  Am.  Dec.  338;  Matthews  v.  Thompson, 
Ala.  502,  29  Am.  Rep.  779 ;  O'Conner  186  Mass.  14,  71  N.  E.  93, 104  A.  S.  R. 
Min.,  etc.,  Co.  v.  Coosa  Furnace  Co.,  550,  66  L.R.A.  421;  Tniitt  v.  Caldwell, 
95  Ala.  614,  10  So.  290,  36  A.  S.  R.  3  Minn.  364,  74  Am.  Dec.  764;  Pilley 
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on  the  maxim  that  statutes  for  the  prevention  of  fraud  should  be 
liberally  expounded,  the  courts  of  England  and  of  the  United  States 
have  established  a  system  of  "judicial  legislation,"  whereby  they  have 
prescribed  certain  badges  of  fraud  which,  whenever  they  appear,  will 
vitiate  the  contract.*  It  is  generally,  if  not  universally,  held  that 
freedom  from  moral  turpitude,  and  an  innocent  and  honest  intention 
to  accomplish  a  good  object  in  the  disposition  of  the  property,  are  not 
enough  to  relieve  a  transaction  of  this  kind  from  its  fraudulent  char- 
acter, in  reference  to  its  effect  upon  the  legal  rights  of  creditors,'  for 

V.  Register,  4  Minn.  391,  77  Am.  Dec.  805,  24  A.  S.  R.  659 ;  Hutchinson  v. 
522;  Miles  v.  Richards,  Walk.  (Miss.)  Lord,  1  Wis.  286,  60  Am.  Dec.  381; 
477,  12  Am.  Dec.  584 ;  Arthur  v.  Com-  Keep  v.  Sanderson,  2  Wis.  42,  60  Am. 
mercial,  etc.,  Bank  of  Vicksburg,  9  Dec.  404,  overruled  on  another  point 
Smedes  &  M.  (Miss.)  394,  48  Am.  Dec.  in  Cribben  v.  Ellis,  69  Wis.  337,  34  N. 
719;  Winkley  v.  Hill,  9  N.  H.  31,  31  W.  154. 
Am.  Dec.  215;  Hurd  v.  Silsby,  10  N.  Note:  14  A.  S.  R.  747. 
H.  108,  34  Am.  Dec.  142;  Belford  v.  6.  Benedict  v.  Renfro,  75  Ala.  121, 
Crane,  16  N.  J.  Eq.  265,  84  Am.  Dec.  51  Am.  Rep.  429;  Pettibone  v.  Stevens, 
155;  Diwer  v.  McLaughlin,  2  Wend.  15  Conn.  19,  38  Am.  Dec.  57;  Hundley 
(N.  Y.)  596,  20  Am.  Dec.  655;  Litch-  v.  Webb,  3  J.  J.  Marsh.  (Ky.)  643,  20 
field  V.  White,  7  N.  Y.  438,  57  Am.  Am.  Dec.  189;  McClurg  v.  Lecky,  3 
Dec.  534;  Porter  v.  Williams,  9  N.  Y.  Pen.  &  W.  (Pa.)  83,  23  Am.  Dec.  64. 
142,  59  Am.  Dec.  519 ;  Dunham  v.  Wa-  7.  Crawford  v.  Kirksey,  55  Ala.  282, 
terman,  17  N.  Y.  9,  72  Am.  Dec.  406;  28  Am.  Rep.  704;  Fahey  v.  Fahey,  43 
Gates  V.  Andrews,  37  N.  Y.  657,  97  Colo.  354,  96  Pac.  251,  127  A.  S.  R. 
Am.  Dec.  764;  Glidden  v.  Taylor,  16  118,  18  L.R.A.(N.S.)  1147;  Logan  v. 
Ohio  St.  509,  91  Am.  Dec.  98;  Hoppe  Logan,  22  Fla.  561,  1  A.  S.  R.  212; 
Hardware  Co.  v.  Bain,  21  Okla.  177,  J.  I.  Kelley  Co.  v.  Pollock,  57  Fla,  459, 
95Pac.765,17L.R.A.(N.S.)  310;Lan-  49  So.  934,  131  A.  S.  R.  1101;  Mar- 
caster  v.  Dolan,  1  Rawle  (Pa.)  231,  18  mon  v.  Harwood,  124  HI.  104, 16  N.  E. 
Am.  Dec.  625;  Hennessy  v.  Western  236,  7  A.  S.  R.  345;  Harting  v.  Jock- 
Bank,  6  Watts  &  S.  (Pa.)  300,  40  Am.  ers,  136  HI.  627,  27  N.  E.  188,  29  A.  S. 
Dec.  560 ;  In  re  Wilson,  4  Pa.  St.  430,  R.  341 ;  Davidson  v.  Burke,  143  HI. 
45  Am.  Dec.  701 ;  McKibbin  v.  Martin,  139,  32  N.  E.  514,  36  A.  S,  R.  367 ; 
64  Pa.  St.  352,  3  Am.  Rep.  588 ;  Robin-  Kingman  v.  Mowry,  182  HI.  256,  55  N. 
son  V.  McKenna,  21  R.  I.  117,  42  Atl.  E.  330,  74  A.  S.  R.  169;  Nelson  v. 
510,  79  A.  S.  R.  793;  Miller  v.  ToUison,  Leiter,  190  111.  414,  60  N.  E.  851,  83 
Harp.  Eq.  (S.  C.)  145,  14  Am.  Dec.  A.  S.  R.  142;  Stewart  v.  Rogers,  25 
712;  Niolon  v.  Douglas,  2  Hill  Eq.  (S.  la.  395,  95  Am.  Dee.  794;  Hundley  v. 
C.)  443,  30  Am.  Dec.  368;  Gadsden  Webb,  3  J.  J.  Marsh.  (Ky.)  643,  20 
V.  Carson,  9  Rich.  Eq.  (S.  C.)  252,  70  Am.  Dec.  189;  Hanson  v.  Buckner,  4 
Am.  Dec.  207;  Mitchell  v.  Beal,  8  Dana  (Ky.)  251,  29  Am.  Dec.  401; 
Yerg.  (Tenn.)  134,  29  Am.  Dec.  108;  Riley  v.  Carter,  76  Md.  581,  25  Atl. 
Linn  v.  Wright,  18  Tex.  317,  70  Am.  667,  35  A.  S.  R.  443,  19  L.R.A. 
Dec.  282;  Peiser  v.  Peticolas,  50  Tex.  489;  Matthews  v.  Thompson,  186 
638,  32  Am.  Rep.  621;  Dixon  v.  Sand-  Mass.  14,  71  N.  E.  93,  104  A.  S. 
erson,  72  Tex.  359,  10  S.  W.  535,  13  R.  550,  66  L.R.A.  421;  Winklev  v. 
A.  S.  R.  801;  Daniels  v.  Nelson,  41  Hill,  9  N.  H.  31,  31  Am.  Dec. 
Vt.  161,  98  Am.  Dec.  577;  Hutchison  215;  Belford  v.  Crane,  16  N.  J.  Eq. 
V.  Kelly,  1  Rob.  (Va.)  123, 39  Am.  Dec.  265,  84  Am.  Dec.  155;  Diwer  v.  Me- 
250;  Penn  v.  Whitehead,  17  Grat.  Laughlin,  2  Wend.  (N.  Y.)  596,  20 
(Va.)  503,  94  Am.  Dec.  478;  De  Far-  Am.  Dec.  655;  Dunham  v.  Waterman, 
ges  V.  Ryland,  87  Va.  404,  12  S.  E.   17  N.  Y.  9,  72  Am.  Dec.  406;  Glidden 
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everyone  is  presumed  to  intend  the  natural  and  probable  consequences 
of  his  own  acts.^  It  is  well  to  bear  in  mind,  however,  that  under  such 
circumstances,  the  invalidity  of  the  conveyance  arises  purely  from 
the  presumed  intent  with  which  it  was  executed,*  although  such 
intent  is  determined  by  thd  attending  circumstances,  rather  than  from 
the  actual  intention  of  the  parties.^® 

65.  Knowledge  of  Transferee. — In  order  to  defeat  a  transfer  which 
has  been  made  with  the  intent  to  defraud  creditors,  it  is  not  neces- 
sary to  show  that  the  transferee  had  actual  notice  of  or  was  an  active 
participant  in  the  fraud  of  the  transferor.^*  The  law  has  a  standard 
for  measuring  the  intent  of  parties,  and  an  illegal  act  prejudicial  to 
the  rights  of  others  may  be  a  fraud  on  such  rights,  although  the 
parties  entertained  no  actual  intention  to  commit  a  fraud.*'    It  is 

V.  Taylor,  16  Ohio  St.  509,  91  Am.  Dec.  cott,  91  Ala.  143,  8  So.  337,  24  A.  S.  R. 

98;  McKibbin  v.  Martin,  64  Pa.  St.  875,  11  L.R.A.  488;  Simmons  v.  Shel- 

352,  3  Am.  Rep.  588;  Robinson  v.  Mc-  ton,  112  Ala,  284,  21  So.  309,  57  A.  S. 

Kemia,  21  R.  I.  117,  42  Atl.  510,  79  R.  39;  Smith  v.  Heineman,  118  Ala. 

A.  S.  R.  793;  MitcheU  v.  Real,  8  Yerg.  195,  24  So.  364,  72  A.  S,  R.  150;  Led- 

(Temi.)  134,  29  Am.  Dec.  108;  Peiser  better  v.  Davenport,  154  Ala.  336,  45 

V.  Peticolas,  50  Tex.  638,  32  Am.  Rep.  So.  467,  129  A.  S.  R.  62;  Walton  v. 

621;   Perm    v.    Whitehead,   17    Grat.  Silverton  First  Nat.  Bank,  13   Colo. 

(Va.)  503,  94  Am.  Dec.  478.  265,  22  Pac.  440,  16  A.  S.  R.  200,  5 

Note:  14  A.  S.  R.  747.  L.R.A.  765;  Fahey  v.  Fahey,  43  Colo. 

8.  Rathbum  v.  Berry,  49  Kan.  735,  354,  96  Pac.  251, 127  A.  S.  R.  118,  18 
31  Pac.  679,  33  A.  S.  R.  389;  Riley  v.  L.R.A.(N.S.)  1147;  Logan  v.  Logan, 
Carter,  76  Md.  581,  25  Atl.  667,  35  22  Fla.  561,  1  A.  S.  R.  212;  J.  I. 
A.  S.  R.  443,19L.R.A.  489;  Matthews  Kelley  Co.  v.  Pollock,  57  Fla.  459, 
V.  Thompson,  186  JMass.  14,  71  N.  E,  49  So.  934,  131  A.  S.  R.  1101;  Hen- 
93,  104  A.  S.  R.  550,  66  LR A.  421 ;  ney  Buggy  Co.  v.  Ashenf elter,  60  Neb. 
Arnold  V.  Hagerman,  45  N.  J.  Eq.  186,  1,  82  N.  W.  118,  83  A.  S.  R.  503 ; 
17  Atl.  93, 14  A.  S.  R.  712 ;  Mitchell  v.  Moore  v.  Williamson,  44  N.  J.  Eq.  496, 
Beal,  8  Terg.  (Tenn.)  134, 29  Am.  Dec.  15  AtL  587, 1  L.RA.  336;  Anderson  v. 
108.  Blood,  152  N.  Y.  285,  46  N.  E.  493,  57 

9.  Logan  v.  Logan,  22  Fla.  561,  1  A.  S.  R.  515;  Fluegel  v.  Henschel,  7 
A.  S.'R.  212;  Harting  v.  Jockers,  136  N.  D.  276,  74  N.  W.  996,  66  A.  S.  R. 
m.  627,  27  N.  E.  188,  29  A.  S.  R.  341;  642;  Kansas  Moline  Plow  Co.  v.  Sher- 
Matthews  v.  Thompson,  186  Mass.  14,  man,  3  Okla.  204,  41  Pac.  623,  32 
71  N.  B.  93,  104  A.  S.  R.  550,  66  L.R.A.  33  and  note;  Lyons  v.  Leahy, 
LR.A.  421;  Truitt  v.  Caldwell,  3  15  Ore.  8, 13  Pac.  643,  3  A.  S.  R.  133; 
Minn.  364,  74  Am.  Dec.  764;  Robin-  Philbrick  v.  O'Connor,  15  Ore.  15,  13 
son  V.  McKenna,  21  R.  I.  117,  42  Atl.  Pac.  612,  3  A.  S.  R.  139;  Tillinghast  v. 
510, 79  A.  S.  R.  793.  Champlin,  4  R.  I.  173,  67  Am.  Dec. 

Note:  14  A.  S.  R.  747,  510;  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S. 

10.  Harting  v,  Jockera,  136  111.  627,  C.)  122,  24  Am.  Dec.  396;  Stout  v. 
27  N.  E.  188,  29  A.  S.  R.  341 ;  Mat-  Phillippi  Manufacturing,  etc.,  Co.,  41 
thews  V.  Thompson,  186  Maas.  14,  71  W.  Va.  339,  23  S.  E.  571,  56  A.  S.  R. 
N.  E.  93,  104  A.  S.  R.  550,  66  L.R.A.  843  and  note. 

421;  Truitt  y.  Caldwell,  3  Minn.  364,  Notes:  45  Am.  Rep.  184;  34  A.  S. 
74  Am.  Dec.  764.  R.  399. 

Note:  14  A.  S.  R.  747.  12.  Walton  v.  Silverton  First  Nat. 

11.  Crawford  v.  Kirkaey,  65  Ala.  Bank,  13  Colo.  265,  22  Pac.  440,  16 
282,  28  Am.  Rep.  704;  Hayes  v.  West-   A.  S.  R.  200,  5  L.B.A.  765;  Logan  v. 
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sufficient  if  at  the  time  of  or  before  the  making  of  the  transfer  the 
transferee  had  notice  of  such  facts  and  circumstances  as  would  arouse 
the  suspicion  of  an  ordinarily  prudent  man,  and  cause  him  to  make 
inquiry  as  to  the  purpose  for  which  such  transfer  Was  being  made, 
which  would  disclose  the  fraudulent  intent  of  the  maker,^'  except  in 
the  case  of  a  transfer  to  secure  a  debt  due  him  from  the  transferor.** 
In  short,  in  order  to  invalidate  a  conveyance,  fraud  must  appear  on 
the  part  of  the  vendor,  and  knowledge  of  this  fraud  on  the  part 
of  the  purchaser  at  the  time  of  purchasing,  or  knowledge  of  such 
facts  and  circumstances  as  ought  to  have  put  him  on  inquiry  and 
would  have  led  to  his  ascertaining  the  truth.**  There  are  some  cases, 
however,  which  hold  that  a  grantee  for  a  valuable  consideration  can- 
not be  charged  with  constructive  notice  of  the  grantor's  fraudulent 
intent  and  that  such  transfer  is  valid  unless  the  grantee  had  actual 
knowledge  of  the  fraud.**  The  theory  of  these  cases  is,  that  it  is  not 
the  duty  of  every  purchaser  of  goods  to  inquire  into  the  motives  of 
the  vendor  in  making  the  sale;  for  such  a  rule  would  hamper  the 
transfer  of  personal  property  to  an  extent  which  would  be  detrimental 
to  commerce  and  subversive  of  the  policy  which  encourages  free  and 
unlimited  traffic  in  such  property.*'  Under  this  theory  the  question 
to  be  submitted  to  the  jury  should  be  whether  the  vendee  did  in  fact 
know  or  believe  that  the  vendor  intended  to  defraud  his  creditors,  not 
whether  he  was  negligent  in  failing  to  discover  the  fraudulent  intent.*® 

Logan,  22  Fla.  661,  1  A.  S.  R.  212;  Pac.  612,  3  A.  S,  R.  139;  Farr  v.  Sims, 
J.  I.  KeUey  Co.  v.  Pollock,  57  Fla.  Rich.  Eq.  Cas.  (S.  C.)  122,  24  Am. 
459,  49  So.  934,  131  A.  S.  R.  1101.  Dec.  396 ;  Mills  v.  Howeth,  19  Tex. 
13.  Crawford  v.  Kirksey,  55  Ala.  257,  70  Am.  Dec.  331 ;  Stout  v.  Phillip- 
282,  28  Am.  Rep.  704;  Hayes  v.  West-  pi  Manufacturing,  etc.,  Co.,  41  W.  Va. 
cott,  91  Ala.  143,  8  So.  337,  24  A.  S.  339,  23  S,  E.  571,  56  A.  S.  R.  843  and 
R.   875,  11  L.R.A.  488;   Simmons  v.  note. 

Shelton,  112  Ala.  284,  21  So.  309,  57       Notes:  45  Am.  Rep.  184;  15  A.  S.  R. 
A.  S.  R.  39;  Smith  v.  Heineman,  118  696;  34  A.  S.  R.  399;  1  L.R.A.  618; 
Ala.  195,  24  So.  364,  72  A.  S.  R.  150 ;   9  L.R.A.  415. 
Ledbetter  v.  Davenport,  154  Ala.  336,       14.  Note :  9  L.R.A.  415. 
45  So.  467,  129  A.  S.  R.  62;  Tuteur       16.  Notes:  45  Am.  Rep.  184;  34  A. 
V.  Chaso,  66  Miss.  476,  6  So.  241,  14  S.  R.  399;  32  L.R.A.  45. 
A.  S.  R.  577,  4  L.R.A.  832;  Henney       16.  Van  Raalte  v.  Harrington,  101 
Buggy  Co.  V.  Ashenfelter,  60  Neb.  1,  Mo.  602,  14  S.  W.  710,  20  A.  S.  R. 
82  N.  W.  118,  83  A.  S.  R.  503;  Moore  626,  11  L.R.A.  424;  State  v.  Mason, 
V.  WiUiamson,  44  N.  J.  Eq.  496,  15  112  Mo.  374,  20  S.  W.  629,  34  A.  S.  R. 
Atl.  587,  1  L.R.A.  336;  Anderson  ▼.  390  and  note;  Parker  v.  Conner,  93  N. 
Blood,  152  N.  Y.  285,  46  N.  E.  493,  Y.  118,  45  Am.  Rep.  178  and  note. 
57  A.  S.  R.  515 ;  Fluegel  v.  Henschel,       17.  State  v.  Mason,  112  Mo.  374,  20 
7  N.  D.  276,  74  N.  W.  996,  66  A.  S.  R.  S.  W.  629,  34  A.  S.  R.  390  and  note. 
642 ;  Kansas  Moline  Plow  Co.  v.  Sher-       18.  Van  Raalte  v.  Harrington,  101 
man,   3   Okla.   204,  41   Pac.   623,  32  Mo.  602,  14  S.  W.  710,  20  A.  S,  R. 
L.R.A.  S3  and  note;  Lyons  v.  Leahy,  626,  11  L.R.A.  424;  Parker  v.  Conner, 
15  Ore.  8, 13  Pac.  643,  3  A.  S.  R.  133;   93  N.  Y.  118,  45  Am.  Rep.  178. 
Philbrick  V.  O'Connor,  15  Ore.  15,  13 
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But  even  these  cases  hold  that  direct  or  positive  evidence  of  knowledge 
or  notice  by  a  vendee  of  his  vendor's  intended  fraud  on  creditors  is 
not  required,  but  may  be  inferred  by  the  jury  from  circumstances, 
and  facts  which  would  put  a  prudent  person  on  inquiry  will  be  evi- 
dence from  which  the  inference  may  be  drawn  by  the  jury.** 

66.  What  Constitutes  Notice  Generally. — Of  course,  the  sufficiency 
of  the  facts  to  arouse  the  suspicion  of  the  grantee  and  put  him  on 
inquiry  as  to  the  intent  of  the  grantor  is  a  question  of  fact  to  be  deter- 
mined under  the  peculiax  circumstances  of  each  case.*^  Where  a  con- 
veyance is  fraudulent  oh  its  face,  both  parties  will  be  deemed  to  have 
been  cognizant  of  and  to  have  participated  in  the  fraud,  and  a  pur- 
chaser under  a  conveyance,  containing  on  its  face  evidence  of  a  fraudu- 
lent purpose  to  defeat  creditors,  takes  with  notice  of  such  purpose.*  It 
has  been  held  that  mere  suspicion  is  not  notice  of  fraud;  and  suspicion 
by  a  purchaser  that  the  seller  intends  to  defraud  his  creditors  by  a 
sale  is  not  sufficient  to  put  such  purchaser  on  inquiry,  or  to  vitiate  a 
purchase  made  by  him.*  Knowledge  by  the  grantee  that  his  grantor 
is  in  debt,  or  even  insolvent,  has  been  held  not  to  be  in  itself  sufficient 
to  put  the 'grantee  to  inquiry  as  to  the  grantor's  intent.  Consequently 
the  known  insolvency  of  the  grantor  will  not  affect  the  validity  of  the 
conveyance  when  the  grantee  pays  full  value  and  has  no  actual  notice 
of  the  intended  fraud  of  the  debtor.*  Knowledge  of  this  fact,  how- 
ever, furnishes  evidence  of  the  existence  of  a  fraudulent  intent  which, 
taken  in  connection  with  other  circumstances  and  conditions,  has 
been  frequently  held  sufficient  to  put  the  purchaser  on  notice  and 
to  invalidate  the  transfer.*  In  the  case  of  conveyances  from  hus- 
band to  wife  the  intention  of  the  husband  is  presumed  to  be  known 
to  the  wife.  From  the  relations  of  the  parties,  it  is  scarcely  to  be  sup- 
posed that  this  is  not  so.^  But  other  cases  indicate  that  the  wife's 
knowledge  of  her  husband's  fraudulent  intent  will  not  be  presumed 
merely  from  the  existence  of  the  marriage  relation.*     Knowledge 

« 

19.  Van  Raalte  v.  Harrington,  101  28  Am.  Rep.  704;  Hayes  v.  Westcott, 
Mo.  602,  14  S.'  W.  710,  20  A.  S.  R.  91  Ala.  143,  8  So.  337,  24  A.  S.  R.  875, 
626,  11  LJI.A.  424.  11  L.R.A.  488;  Helms  v.  Green,  106 

20.  Notes:  34  A.  S.  R.  399;  32  N.  C.  251,  11  S.  E.  470,  18  A.  S.  R. 
LJI.A.  45.  893 ;  Tillingha«t  v.  Champlin,  4  R.  I. 

1.  Note :  32  L.R.A.  61.  173,  67  Am.  Dec  510. 

2.  Tutenr  v.  Chase,  66  Miss.  476,  6       Note:  32  L.R.A.  50. 

So.  241, 14  A.  S.  R.  577,  4  L.R.A.  832.  5.  Castro  v.  lilies,  22  Tex.  479,  73 

Notes:  45  Am.  Rep.  184;  34  A.  S.  R.  Am.  Dec.  277. 

402 ;  32  L.R.A,  46.  6.  Sanf ord,  etc.,  ©o.  v.  Eubaaks,  152 

8.  Albertoli  v.  Branham,  80  Cal.  631,  N.  C.  697,  68  S.  E.  219, 136  A.  S.  R. 

22  Pac.  404, 13  A.  S.  R.  200 ;  Bentley  862 ;  Williams  v.  Harris,  4  &.  D.  22, 

V.  Wells,  61  111.  59, 14  Am.  Rep.  53.  54  N.  W.  926,  46  A.  S.  R.  753.    As  to 

Notes:  34  A.  S.  R.  396;  32  L.R.A.  this  rule  governing  conveyance  by  hus- 

49 ;  18  Eng.  Rul.  Cas.  79.  band  to  wife  generally,  see  sapra,  par. 

4.  Crawford  v.  Kirksey,  55  Ala.  282,  44  et  seq. 
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may  also  be  inferred  from  unusual  circumstances  outside  the  ordi- 
nary routine  of  mercantile  business,  such  as  great  haste  in  consum- 
mating a  sale,  making  it  at  an  unusual  time,  or  out  of  the  ordinary 
course  of  business  and  embracing  in  it  the  entire  stock  in  trade.  Like- 
wise, facts  of  an  unusual  or  suspicious  nature  having  reference  to 
the  transaction  sought  to  be  impeached,  and  so  related  to  it  that 
if  faithfully  pursued  and  inquired  into  would  discover  its  true  char- 
acter, are  sufficient  to  charge  the  purchaser  with  notice  of  a  fraudu- 
lent intent  of  his  vendor.'  And  secrecy  in.  making  a  contract  of 
sale  is  a  circumstance  from  which,  connected  with  other  facts,  fraud 
may  be  inferred.®  Sales  on  credit  are  frequent  in  commercial  trans- 
actions, and  as  a  matter  of  course  when  standing  alone  furnish  no 
evidence  of  a  fraudulent  intent.  Taken  in  connection  with  the  insol- 
vency of  the  vendor,  however,  the  rule  is  different;  and  while  this 
does  not  establish  fraud  per  se,  such  sales  by  an  insolvent  have  fre- 
quently-been treated  as  furnishing  one  of  the  elements  of  fraud  by 
which  the  transfer  is  vitiated.* 

67.  Inadequacy  of  Consideration;  Preferences. — ^Proof  of  inade- 
quacy of  price  is  not  alone  sufficient  to  establish  a  fraudulent  intent 
on  the  part  of  a  vendor,  participated  in  by  the  vendee,  which  will 
invalidate  the  transaction,  unless  the  inadequacy  is  so  manifest  as 
to  shock  the  moral  sense  and  create  on  its  mere  mention  a  suspicion 
of  fraud ;  ^^  but  it  is  evidence  of  a  fraudulent  intent  on  the  part  of 
the  grantor  and  of  the  grantee's  good  faith  in  making  the  purchase.^* 
A  failing  debtor  may  sell  his  property  in  good  faith  to  obtain  money 
to  meet  his  obligations  though  creditors  are  thereby  hindered  and 
delayed,  but  it  has  been  held  that  a  purchaser  who  knows,  or  has 
just  reason  to  believe,  his  vendor  to  be  insolvent,  and  who  pays  cash 
for  the  property,  must  see  that  it  is  applied  to  the  discharge  of  the 
debts  of  the  vendor  in  order  to  make  valid  the  conveyance.  So,  the 
fact  that  the  result  of  a  fraudulent  deed  is  to  secure  the  payment 
of  a  valid  and  bon'a  fide  debt,  equal  or  greater  in  amount  than  the 
value  of  the  property  conveyed,  does  not  remove  from  the  deed  the 
taint  of  fraud  as  against  a  grantee,  chargeable  with  notice  of  the 

7.  Note :  32  L.R. A.  58.  11.  Bridge  v.  Eggleston,  14  Mass. 

8.  Walton  v.  Silverton  First  Nat.  245,  7  Am.  Dec.  209;  Van  Raalte  v. 
Bank,  13  Colo.  265,  22  Pac.  440,  16  Harrington,  101  Mo.  602,  14  S.  W. 
A.  S.  R.  200,  5  L.R.A.  765;  Tilling-  710,  20  A.  S.  R.  626,  11  L.R.A.  424; 
hast  V.  Champlin,  4  R.  I.  173,  67  Am.  Beds  v.  Flynn,  28  Neb.  575,  44  N.  W. 
Dec.  510.                 •  732,   26   A.   S.  R.   351;  Philbrick   v. 

Note :  32  L.R.A.  58.  O'Connor,  15  Ore.  15,  13  Pac.  612,  3 

9.  Note :  32  L.R.A.  59.  A.  S.  R.  139 ;  Frisk  v.  Reigelman,  75 

10.  Frisk  V.  Reigelman,  75  Wis.  Wis.  499,  43  N.  W.  117,  44  N.  W. 
499,  43  N.  W.  1117,  44  N.  W.  766,  17  766,  17  A.  S.  R.  198. 

A.  S.  R.  198.  Notes:  34  A.  S.  R.  395;  32  L.R.A, 

Note :  32  L.R.A.  52.  52. 
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wrongful  intent  in  its  execution,  and  with  participation  therein.^* 
As  a  general  rule  the  knowledge  on  the  part  of  a  vendee  that  the 
debtor  sells  him  his  property  to  pay  one  creditor  in  preference  to 
another  will  not  vitiate  the  sale,  but  under  statutes  prohibiting  pref- 
erences, however,  the  rule  is  different.^' 

VI.  Reservation  of  Benefits  to  Transferor 

68,  General  Principles. — The  reservation  of  any  benefit  to  the 
grantor  is  a  badge  of  fraud  in  a  conveyance  in  so  far  as  creditors 
are  concemed,^^  and  a  reservation  for  the  benefit  of  his  family  is 
equally  fatal,^^  though  in  the  latter  case  there  is  the  possibility  that 

12.  Note:  32  L.R.A.  65.  624;  Austin  v.  BeU,  20  Johns.  (N.  Y.) 

IS.  Notes:   45  Am.   Rep.   186;   32  442, 11  Am.  Dec.  297;  Brown  v.  Mitch- 
LJI.A.  51,  62.  eU,  102  N.  C.  347,  9  S.  E.  702,  11  A. 

14.  Abney  v.  Eingsland,  10  Ala.  355,  S.  R.  748;  Atkinson  v.  Jordan,  5  Ohio 
44  Am.  Dec.  491;  Tompkins  v.  Levy,  293,  24  Am.  Dec.  281;  Lyons  v.  Leahy, 
87  Ala.  263,  6  So.  346,  13  A.  S.  R.  15  Ore.  8, 13  Pac.  643,  3  A.  S.  R.  133 ; 
31;  Stephens  v.  Regenstein,  89  Ala.  Johnson  v.  Harvey,  2  Pen.  &  W.  (Pa.) 
561,  8  So.  68, 18  A.  S.  R.  156 ;  Collier  82,  21  Am.  Dec.  426 ;  Robinson  v.  Mc- 
V.  Davis,  47  Ark.  367,  1  S.  W.  684,  Kenna,  21  R.  I.  117,  42  Atl.  510,  79 
58  Am.  Rep.  768;  Chenery  v.  Palmer,  A.  S.  R.  793;  Anderson  v.  Fuller, 
6  Cal.  119,  65  Am.  Dec.  493;  Fahey  McMul.  Eq.  (S.  C.)  27,  36  Am.  Dec. 
V.  Fahey,  43  Colo.  354,  96  Pac.  251,  290;  Sommerville  v.  Horton,  4  Yerg. 
127  A.  S.  R.  118,  18  L.RA.(N.S.)  (Tenn.)  541,  26  Am.  Dec.  242;  Bald- 
1147 ;  Pettibone  v.  Stevens,  15  Conn,  win  v.  Peet,  22  Tex.  708,  75  Am.  Dec, 
19,  38  Am.  Dec  57;  Davidson  v.  806;  Moody  v.  Carroll,  71  Tex.  143, 
Burke,  143  lU.  139,  32  N.  E,  514,  36  8  S.  W.  510, 10  A.  S.  R.  734;  Master- 
A.  S.  R.  367;  New  v.  Sailors,  114  Ind.  son  v.  Ogden,  78  Wash.  644,  139  Pac. 
407,  16  N.  E.  609,  5  A.  S.  R.  632 ;  654,  Ann.  Cas.  1914D  885.. 
Harris  v.  Brink,  100  la.  366,  69  N.  W.  Note:  12  Eng.  Rul.  Cas.  348. 
684,  62  A.  S.  R.  578;  Sly  v.  Bell,  131  In  Waller  v.  Todd,  3  Dana  (Ky.) 
la.  184,  108  N.  W.  227,  117  A.  S.  R.  503,  28  Am.  Dec.  94,  it  was  held  that 
417;  Polley  v.  Johnson,  52  Kan.  478,  the  fact  that  a  man  conveyed  real  prop- 
35  Pac.  8,  23  L.R A.  258 ;  Pike  v.  Ba-  erty  to  his  father-in-law  for  a  full  con- 
con,  21  Me.  280,  38  Am.  Dec.  259;  sideration  actually  paid,  and  that  such. 
Spuek  v.  Logan,  97  Md.  152,  54  Atl.  property  was,  after  the  6ale,  retained 
989,  99  A.  S.  R.  427;  Oriental  Bank  v.  and  used  by  him  without  rent,  id  not 
Haskins,  3  Mete.  (Mass.)  332,  37  Am.  sufficient  to  justify  a  court  in  deciding 
Dec.  140;  Widgery  v.  Haskdl,  5  Mass.  that  the  conveyance  was  fraudulent. 
144,  4  Am.  Dee.  41;  Hubbard  ▼.  Mc*  Fraud  in  an  assignment  of  wages  by 
Nanghton,  43  Mich.  220,  5  N.  W.  293,  a  debtor  is  not  shown  by  the  fact  that 
38  AuL  Rep.  176;  Truitt  v.  Caldwell,  3  the  assignee  never  drew  the  wages,  but 
Minn.  364,  74  Am.  Dec  764;  Stovall  v.  they  were  drawn  on  his  orders  by  the 
Farmers',  etc..  Bank,  8  Smedes  ft  M.  assignor,  and  immediately  paid  over  to 
(Miss.)  305,  47  Am.  Dec.  85;  Versail-  him.  Dolan  v.  Hughes,  20  R.  I.  513, 
les  Bank  v.  Gutiirey,  127  Mo.  189,  29  40  Atl.  344,  40  L.R JL.  735. 
S.  W.  1004,  48  A.  S.  R.  621;  Buftum  15.  Waller  v.  Todd,  3  Dana  (Ky.) 
V.  Green,  5  N.  H.  71,  20  Am.  Dec  662;  503>  28  Am.  Dec.  94;  Waddingham  v. 
Maekie  v.  Cairns,  6  Cow.  (N.  Y.)  547,  Loker,  44  Mo.  132,  100  Am.  Dec  260; 
15  Am,  Dec.  477;  Grover  v.  Wakemao,  Beck  v.  Burdiett,  1  Paige  (N.  Y.)  305, 
11  Wend.  (N.  Y.)  187,  25  Am.  Dec  19  Am.  Dec  436;  Clowe  v.  Seavey,  208 
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full  consideration  has  been  paid  and  that  the  transaction  is  actu- 
ally bona  fide.^*  No  effort  of  a  debtor  to  hinder  or  delay  his  cred- 
itors is  more  severely  condemned  by  law  than  an  attempt  to  place 
bis  property  where  he  can  enjoy  it,  but  require  his  creditors  to  await 
his  pleasure  for  the  payment  of  their  claims  out  of  it.^'  A  man 
cannot  be  the  beneficial  owner  of  property  and  still  have  it  exempt 
from  his  debts.*^  Subsequent  as  well  as  existing  creditors  may  have 
such  transaction  declared  fraudulent.*'  A  conveyance  to  the  use  of 
the  grantor  is  fraudulent  in  law,  and  void  as  to  creditors,  without 
regard  to  the  intent  with  which  it  was  made,*®  and  so  is  a  convey- 
ance which  purports  on  its  face  to  be  absolute,  when  there  exists 
a  secret  agreement  creating  a  trust  in  favor  of  the  grantor.*    It  is 

N.  Y.  496,  102  N.  C.  521,  47  L.R.A.  A.  S.  R.  427;  Hills  v.  Eliot,  12  Mass. 

(N.S.)  284;  Adlum  v.  Yard,  1  Rawle  28,  7  Am.  Dec.  26;  Winkley  v.  Hill, 

(Pa.)  163,  18  Am.  Dec.  608  and  note;  9  N.  H.  31,  31  Am.  Dec.  215;  Schenck 

MeClurg  v.  Lecky,  3  Pen.  &  W.  (Pa.)  v.  Barnes,  156  N.  Y.  316,  60  N.  E. 

83,   23   Am.   Dec.    64;    McAllister   v.  967,  41  L.R.A.  396;  Atkinson  v.  Jor- 

Marshall,  6  Bin.  (Pa.)  338,  6  Am.  Dee.  dan,  5  Ohio  293,  24  Am.  Dec.  281; 

458 ;  McMeekin  v.  Edmonds,  1  Hill  Eq.  Hoppe  Hardware  Co.  v.  Bain,  21  Okla 

(S.  C.)  288,  26  Am.  Dec.  203;  Bumpas  177,  95  Pac.  765, 17  L.R.A.(N.S.)  310; 

V.  Dotson,  7  Humph.  (Tenn.)  310,  46  Mackason's  Appeal,  42  Pa.  St.  330,  82 

Am.  Dec.  81.  Am.  Dec.  517 ;  Ghormley  v.  Smith,  139 

16.  Waller  v.  Todd,  3  Dana  (Ky.)  Pa.  St.  584,  21  Atl.  135,  23  A.  S.  R. 
503,  28  Am.  Dec.  94.  215,    11    L.R.A.    565;    Hamilton    v. 

17.  Scott  V.  Keane,  87  Md.  709,  40  Greenwood,  1  Bay  (S.  C.)  173,  1  Am. 
Atl.  1070,  42  L.R.A.  359.  Dec.  607. 

18.  New  V.  Sailors,  114  Ind.  407,  16       Note:  12  Eng.  Rul.  Cas.  348. 

N.  E.  609,  5  A.  S.  R.  632 ;  Brundage  1.  Crawford  v.  Kirksey,  55  Ala.  282, 
V.  Cheneworth,  101  la.  256,  70  N.  W.  28  Am.  Rep.  704;  Birmingham  Dry 
211,  63  A.  S.  R.  382;  Brown  v.  Mac-  Goods  Co.  v.  Roden,  110  Aia.  511,  18 
gHl,  87  Md.  161,  39  Atl.  613,  67  A.  S.  So.  135,  55  A.  S.  R.  35;  Chenery  v. 
R.  334,  39  L.R.A.  806;  Scott  v.  Keane,  Palmer,  6  Cal.  119,  65  Am.  Dec.  493; 
87  Md.  709,  40  Atl.  1070,  42  L.R.A.  Tyler  v.  Tyler,  126  111.  525,  21  N.  E. 
359;  Quimby  v.  Williams,  67  N.  H.  616,  9  A.  S.  R.  642;  Beidler  v.  Crane, 
489,  41  Atl.  862,  68  A.  S.  R.  685;  136  111.  92,  25  N.  E.  655,  25  A.  S.  R. 
Schenck  v.  Barnes,  156  N.  Y.  316,  50  349;  New  v.  Sailors,  114  Ind.  407,  16 
N.  E.  967,  41  L.R.A.  395;  MeCuUoch  N.  E.  609,  5  A.  S.  R,  632;  Pariin  v. 
V.  Hutchinson,  7  Watts  (Pa.)  434,  32  Sook,  30  Kan.  401,  1  Pac.  123,  46 
Am.  Dec.  776;  Ghormley  V.  Smith,  139  Am.  Rep.  100;  Spuck  v.  Logan,  97 
Pa.  St.  584,  21  Atl.  135,  23  A.  S.  R.  Md.  152,  54  Atl.  989,  99  A.  S.  R.  427 ; 
215,  11  L.R.A.  565;  Richmond  v.  Cur-  Widgery  v.  Haskell,  5  Mass.  144,  4 
dup,  Meigs  (Tenn.)  581,  33  Am.  Dec.  Am.  Dec.  41;  Roberts  v.  Barnes,  127 
164.  Mo.  405,  30  S.  W.  113,  48  A.  S.  R, 

19.  Sidensparker  v.  Sidensparker,  640 ;  Cobum  v,  Pickering,  3  N.  H.  415, 
52  Me.  481,  83  Am.  Dec.  527 ;  Schenck  14  Am.  Dec.  375 ;  Winkley  v.  Hill, 
V.  Barnes,  156  N.  Y.  316,  60  'N.  E.  9  N.  H.  31,  31  Am.  Dec.  215;  Quimby 
967,  41  L.R.A.  395.  v.  WiUiams,  67  N.  H.  489,  41  Atl. 

20.  New  V.  Sailors,  114  Ind.  407,  16  862,  68  A.  S.  R.  685;  Reynolds  v.  El'- 
N.  E.  609,  6  A.  S.  R.  632;  Brown  v.  lis,  103  N.  Y.  115,  8  N.  E.  392,  57 
Macgill,  87  Md.  161,  39  Atl.  613,  07  Am.  Rep.  701;  Hoppe  Hardware  Go. 
A.  S.  R.  334,  39  L.R.A.  806;  Spuck  v.  v.  Bain,  21  Okla.  177,  95  Pac,  765,  17 
Logan,  97  Md.  152,  54  Atl.  989,  92   L.R.A.(N.S.)   310  and  note;  MeCul* 
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also  held  in  some  instances  that  the  effect  is  the  same  though  the 
transferee  be  innocent  of  any  wrong  intent,  and  acted  from  the  best 
of  motives.'  But  other  cases  hold  that  the  presumption  of  an  evil 
intent  in  a  grantee  who  accepts  a  conveyance  of  property  in  which 
a  benefit  is  reserved  cannot  be  indulged  in  the  absence  of  some  further 
fact  than  the  reservation  itself.*  Under  these  decisions  to  impute 
or  show  bad  faith  in  the  grantee,  whether  by  construction  merely 
or  as  a  fact,  it  must  appear,  in  addition  to  the  trust  created  or  bene- 
fit reserved  on  the  face  of  the  instrument,  that  the  grantee  was 
charged  with  inquiry  into  the  purposes  of  the  grant  by  a  knowledge 
of  the  grantor's  insolvency,  or,  at  least,  of  the  fact  that  he  was  indebted. 
Nothing  short  of  this  will  suffice  to  impute  to  the  grantee  even  that 
kind  of  bad  intent  which  rests  on  legal  presumptions.*  If,  however, 
the  property  so  transferred  is  a  homestead,  or  other  exempt  property, 
it  will  neither  be  fraudulent,  nor  can  the  rights  of  the  grantor  under 
the  contract  be  reached  by  subsequent  creditors.*  The  requirements 
of  the  statute  of  frauds  in  regard  to  declarations  in  writing  do  not 
apply  to  secret  trusts  and  confidences  created  for  the  purpose  of 
defeating  or  delaying  creditors ;  such  trusts  may  always  be  proved  by 
parol.* 

69.  Secret  Reservations. — ^All  conveyances  with  secret  reservations 
for  the  benefit  of  the  vendor  tend  directly  to  hinder  and  delay  cred- 
itors. As  the  obvious  tendency  of  these  reservations  and  trusts  is 
to  deceive  and  defraud  creditors,  it  has  not  been  deemed  necessary 
to  stop  to  inquire  into  the  particular  views  or  motives  of  individuals 

loch  V.  Hutchinson,  7  Watts  (Pa.)  434,  Reynolds  v.  Ellis,  103  N.  Y.  115,  8  N. 

32  Am.  Dec.  776;  Bampas  v.  Dotson,  E.  392, 57  Am.  Rep.  701 ;  Hoppe  Hard- 

7  Humph.  (Tenn.)  310,  46  Am.  Dec.  ware  Co.  v.  Bain,  21  Okla.  177,  95 

81;  Crawford  v.  Kirksev,  55  Ala.  282,  Pac.  765,  17  L.R.A.(N.S.)   310;  Mc- 

28  Am.  Rep.  704;  Woodall  v.  Kelly,  Clurg  v.  Lecky,  3  Pen.  &  W.  (Pa.)  83, 

85  Ala.  368,  5  So.  164,  7  A.  S.  R.  57;  23  Am.  Dec.  64. 

Hayes  v.  Westcott,  91  Ala.  143,  8  So.  Note :  12  Eng.  Rul.  Cas.  348, 

337,  24  A.  S.  R.  875,  11  L.R.A.  488 ;  2.  Fahey  v.  Fahev,  43  Colo.  354,  96 

Christian,  etc.,  Grocery  Co.  v.  Michael,  Pac.  251,  127  A.  S.^R.  118,  18  L.R.A. 

121  Ala.  84,  25  So.  571,  77  A.  S.  R.  30;  (N.S.)  1147;  Farlin  v.  Sook,  30  Kan. 

Russell  V.  Davis,  133  Ala.  647,  31  So.  401,  1   Pac.  123,  46  Am.  Rep.  100; 

514,  91  A.  S.  R.  56;  Chenery  v.  Palm-  Clowe  v.  Seavey,  208  N.  Y.  496,  102 

er,  6  Cal.  119,  65  Am.  Dec.  493;  Fahey  N.  E.  521,  47  L.R.A.(N.S.)  284. 

V.  Fahey,  43  Colo.  354,  96  Pac.  251,  3.  Hayes  v.  Westcott,  91  Ala.  143, 

127  A.   S.   R.  118,  18  L.R.A.(N.S.)  8  So.  337,  24  A.  S.  R.  875,  11  L.R.A. 

1147;  Tyler  v.  Tyler,  126  Dl.  625,  21  488. 

N.  E.  616,  9  A.  S.  R.  642;  Beidler  v.  4.  Hayes  v.  Westcott,  91  Ala.  143, 

Crane,  135  lU.  92,  25  N.  E.  655,  25  8  So.  337,  24  A.  S.  R.  875,^11  L.R.A. 

A.  S.  R.  349;  Mcllvaine  v.  Smith,  42  488. 

Mo.  45,  97  Am.  Dec.  295;  Wadding-  5.  See  supra,  par.  35. 

ham  V.  Loker,  44  Mo.  132,  100  Am.  6.  Polley  v.  Johnson,  52  Kan.  478, 

Dec.  260;  Coburn  v.  Pickering,  3  N.  35  Pac.   8,  23  L.R.A.   258;   Hills   v. 

H.  415,  14  Am.  Dec.  375;  Winkley  v.  Eliot,  12  Mass.  26,  7  Am.  Dec.  26. 

HiU,  9  N.  H.  31,  31  Am.  Dec.  215; 
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• 

in  each  case,  but  all  courts,  relying  on  the  presumption  that  every 
man  intends  the  probable  consequences  of  his  acts, '  have  at  once 
pronounced  all  these  trusts  to  be  frauds,  within  the  meaning  of  the 
13  Eliz.,  c.  5.'  So  a  man  cannot  tie  up  his  property  under  trust  in 
such  manner  that  he  may  be  enabled  to  enjoy  the  income  thereof 
and  set  his  creditors  at  defiance.®  Such  resen-ation  avoids  the  whole 
assignment,  and  not  merely  that  part  of  it  which  relates  to  the  prop- 
erty reserved  to  the  debtor.*  A  few  cases,  however,  do  not  go  to 
the  extreme  stated,  but  hold  that  a  secret  trust  or  reservation  incon- 
sistent with  the  terms  of  a  conveyance  of  property  is  evidence  of 
fraud  if  not  satisfactorily  accounted  for,^®  but  not  conclusive  evidence, 
nor  fraud  per  se.^^ 

70.  Future  Support. — Ordinarily  a  transfer  of  property  in  consid- 
eration of  future  support  is  invalid,  at  least  as  to  existing  creditors,** 
whether  it  be  the  support  of  the  debtor  himself  or  members  of  his 
family,**  though  in  some  cases  it  is  held  that  there  is  merely  a 
presumption  of  fraud  in  such  cases,  subject  to  be  rebutted  by  evi- 
dence that  the  grantor  retained  sufficient  property  to  pay  all  his 

7.  Crawford  v.  Kirksey,  55  Ala.  282,       11.  Oriental    Bank    v.    Haskins,    3 
28   Am.  Rep.  704;  Birmingham   Dry  Mete.  (Mass.)  332,  37  Am.  Dec.  140. 
Goods  Co.  V.  Roden,  110  Ala.  511,  18       Note:  32  L.R.A.  56. 

So.  135,  55  A.  S.  R.  35;  Chenery  v.       12.  Woodall  v.  Kelly,  85  Ala.  368, 

Palmer,  6  Cal.  119,  65  Am.  Dec.  493;  5  So.  164,  7  A.  S.  R.  57;  Fahey  v. 

Tyler  v.  Tyler,  126  111.  525,  21  N.  E.  Fahey,  43  Colo.  354,  96  Pac.  251,  127 

616,  9  A.  S.  R.  642;  Beidler  v.  Crane,  A.  S.  R.  118,  18  L.R.A.(N.S.)  1147; 

135  111.  92,  25  N.  E.  655,  25  A.  S.  R.  Pettibone  v.  Stevens,  15  Conn.  19,  38 

349 ;  New  v.  Sailors,  114  Ind.  407,  16  Am.  Dec.  57 ;  Hasting  v.  Jockers,  136 

N.  E.  609,  5  A.  S.  R.  632 ;  Farlin  v.  111.  627,  27  N.  E.  188,  29  A.  S.  R.  341 ; 

Sook,  30  Kan.  401,  1  Pac.  123,  46  Am.  Davidson  v.  Burke,  143  111.  139,  32  N. 

Rep.  100 ;  Spuck  V.  Logan,  97  Md.  152,  E.  514,  36  A.  S.  R.  367;  Harris  v. 

54  Atl.  989,  99  A.  S.  R.  427;  Widgery  Brink,  100  la.  366,  69  N.  W.  684,  62 

V.  Haskell,  5  Mass.  144,  4  Am.  Dec.  A.  8.  R.  578;  Mallow  v.  Walker,  115 

41 ;  Roberts  v.  Barnes,  127  Mo.  405,  la.  238,  88  N.  W.  452,  91  A.  S.  R.  158 

30  S.'  W.  113,  48  A.  S.  R.  640 ;  Coburn  and  note ;  Farlin  v.  Sook,  30  Kan.  401, 

V.  Pickering,  3  N.  H.  415,  14  Am.  Dec.  1  Pac.  123,  46  Am.  Rep.  100 ;  Sidens- 

375 ;  Winkley  v.  Hill,  9  N.  H.  31,  31  parker  v.  Sidensparker,  52  Me.  481,  83 

Am.  Dec.  215;  Reynolds  v.  Ellis,  103  Am.  Dec.  527;  Bank  v.  Versailles   v. 

N.  Y.  115,  8  N.  E.  392,  57  Am.  Rep.  Guthrey,  127  Mo.  189,  29  S.  W.  1004, 

701;   Bumpas  v.   Dotson,   7   Humph.  48  A.  S.  R.  621 -,  Beck  v.  Burdett,   1 

(Tenn.)  310,  46  Am.  Dec.  81.  Paige  (N.  Y.)  305,  19  Am.  Dec.  436; 

8.  Spuck  V.  Logan,  97  Md.  152,  54  Mackie  v.  Cairns,  5  Cow.  (N.  Y.)  547, 
Md.  152,  54  Atl.  989,  99  A.  S.  R.  427;  15  Am.  Dec.  477;  Johnson  v.  Harvey, 
Mcllvaine  v.  Smithy  42  Mo.  45,  97  Am.  2  Pen.  &  W.  (Pa.)  82,  21  Am.  Dec. 
Dec.  295-,  Schenck  v.  Barnes,  156  N.  426;  Kelsey  v.  Kelley,  63  Vt.  41,  22 
Y.  316,  50  N.  E.  967,  41  L.R.A.  395;  Atl.  597,  13  L.R.A.  640;  Shnrtleff  v. 
Robinson  v.  McKenna,  21  R.  1. 117,  42  Right,  66  W.  Va.  582,  66  S.  E.  719, 
Atl.  510,  79  A.  S.  R.  793.  135  A.  S.  R.  1041. 

Note:  12  Eng.  Rul.  Cas.  348.  Note:  42  L.RJL.(N.S.)  1214. 

9.  McClnrg  v.  Leeky,  3  Pen.  &  W.  13.  Beck  v.  Buidett^  1  Paige  (N.  Y,) 
(Pa.)  83,  23  Am.  Dec.  64.  305,  19  Am.  Dec.  436. 

10.  Note:  32  LJI.A.  56. 
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debts.  ^*  Such  a  conveyance  will  not  be  set  aside  at  the  instance 
of  creditors,  however,  after  support  has  been  furnished  in  reliance 
on  it,  which  in  value  exceeds  that  of  the  property  conveyed,  and  in 
any  case,  if  the  parties  have  acted  in  good  faith,  it  will  be  sustained 
to  the  extent  of  the  support  actually  furnished.^*  One  view  is  that 
if  part  of  the  consideration  only  is  the  future  support,  it  will  be 
invalid  as  to  that  part  only,**  but  other  cases  say  that  the  courts 
will  not  undertake  to  determine  what  part  of  the  consideration  was 
paid  in  money,  or  other  property,  and  what  was  to  be  paid  in  future 
support,  but  will  hold  the  entire  transaction  a  nullity.*'  A  man 
cannot  create  a  spendthrift  trust  in  his  own  favor.*^ 

71.  Contemporaneotts  Agreement  for  Employment. — The  courts  are 
not  in  harmony  as  to  the  effect  of  an  agreement  to  give  employment 
to  the  grantor,  made  at  the  time  of  the  transfer.**  That  it  is  at 
least  evidence  of  fraud,  and  should  be  considered  together  with  other 
facts  relied  on  to  establish  fraud,  is  beyond  question.*®  The  weight 
of  authority  and  the  better  doctrine  seem  to  be  that  such  an  agree- 
ment or  understanding  depends  for  its  validity  on  the  intention  of 
the  parties  thereto.*  If  the  purpose  and  intention  of  such  agreements 
are  to  create  a  benefit  or  trust  for  the  debtor,  it  avoids  the  transfer.* 
On  the  other  hand,  if  it  is  merely  an  incident  to  the  transfer,  and 
not  made  primarily  to  realize  more  from  the  property  because  of  the 
debtor's  knowledge  of  the  property,  it  js  a  valid  condition,  and  its 
existence  will  not  invalidate  the  transfer.^    In  some  jurisdictions  it 

14.  Graves  v.  Atwood,  52  Conn.  512,  21  Okla.  177,  95  Pac.  765,  17  L.R.A. 
52  Am.  Rep.  610;  Harting  v.  Jockers,  (N.S.)  310  and  note;  McClurg  v. 
136  111.  627,  27  N.  E.  188,  29  A.  S.  R.  Lecky,  3  Pen.  &  W.  (Pa.)  83,  23  Am. 
341;    Usher   v.   Hageltine,   5    Greenl.  Dec.  64. 

(Me.)  471, 17  Am.  Dec.  253;  Hapgood  1.  Simmons  v.  Shelton,  112  Ala. 
V.  Fisher,  34  Me.  .407,  56  Am.  Dec.  284,  21  So.  309,  57  A.  S.  R.  39;  Blood 
663;  Bumpas  v.  Dotson,  7  Humph,  v.  Palmer,  11  Me.  414-,  26  Am.  Dec. 
(Tenn.)  310,  46  Am.  Dec.  81.      '  547;   Hoppe  Hardware  Co.  v.  Bain, 

15.  Kelsey  v.  Kelley,  63  Vt.  41,  22  21  Okla.  177,  95  Pac.  765,  17  L.R.A. 
AU.  597,  13  L.R.A.  640.  (N.S.)    310    and    note;    McClurg    v. 

16.  Farlin  v.  Sook,  30  Kan.  401,  1  Lecky,  3  Pen.  &  W.  (Pa.)  83,  23  Am. 
Pac.  123,  46  Am.  Rep.  100.  Dec.   64;  Deckard  v.   Case,  5  Watts 

17.  Harting  v.  Jockers,  136  111.  627,   (Pa.)  22,  30  Am.  Dec.  287. 

27  N.  E.  188,  29  A.  S.  R.  341 ;  Sidens-  2.  Stephens  v.  Regenstein,  89  Ala. 
parker  v.  Sidensparker,  52  Me.  481,  83  561,  8  So.  68,  18  A.  S.  R.  156 ;  Sim- 
Am.  Dec.  527.  mens  v.  Shelton,  112  Ala.  284,  21  So. 

18.  Brown  v.  Maegill,  87  Md.  161,  309,  57  A.  S.  R.  39 ;  Hoppe  Hardware 
39  Atl.  613,  67  A.  S.  R.  334,  39  L.R.A.  Co.  v.  Bain,  21  OUa.  177,  95  Pac.  765, 
806;  Ghormley  v.  Smith,  139  Pa.  St.  17  L.R.A.(N.S.)  310  and  note;  Mc- 
584,  21  Atl.  135,  23  A.  S.  R.  215,  11  Clurg  v.  Lecky,  3  Pen.  &  W.  (Pa.>  83, 
L.R.A.  565.    See  also  Spendthripts.  23  Am.  Dee.  64. 

19.  Harris  v.  Brink,  100  la.  366,  69  3.  Simmons  v.  Shelton,  112  Ala. 
N.  W.  684,  62  A.  S.  R.  578.  284,  21  So.  309,  57  A.  S.  R.  39 ;  Blood 

Note:  17  L.R.A.(N.S.)  310.  v.  Palmer,  11  Me.  414,  26  Am.  Doc. 

20.  Hoppe  Hardware  Co.  v.  Bain,   547;  McClurg  v.  Lecky,  3  Pen.  &  W. 
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is  held  that  if  the  consideration  apart  from  the  question  of  employ- 
ment is  fair  and  adequate,  the  mere  stipulation  for  employment  will 
not  be  construed  as  a  reservation  of  a  benefit  or  trust  for  the  debtor, 
within  the  rule  holding  transfers  of  property  containing  such  reserva- 
tions fraudulent  and  void,  though  in  other  jurisdictions  such  stipu- 
lations, together  with  other  facts  in  relation  to  the  transaction,  have 
been  held  to  amount  to  a  fraud  on  creditors,  in  validating  the  trans- 
fer.* The  question  in  such  case  is  not  what  the  grantor  may  have 
intended,  but  what  is  the  result  of  his  deliberate  acts.  If  they 
resulted  in  hindering  and  delaying  his  creditors,  the  presumption 
conclusively  arises  that  such  illegal  object  furnished  one  of  the  motives 
for  his  making  the  contract,  and  it  should  be  held  to  be  fraudulent.* 
72.  Reservation  of  Surplus. — In  another  place  the  validity  of  the 
reservation  of  an  interest  of  the  assignor  in  an  assignment  for  the  bene- 
fit of  creditors  is  discussed.*  If  there  is  a  reservation  to  the  debtor 
of  the  surplus  after  paying  some  of  his  debts  only,  the  transaction 
will  generally  be  held  fraudulent ; '  but  if  there  is  merely  a  reser- 
vation of  the  surplus  after  all  debts  are  paid,  the  transaction  is 
valid,  for  the  debtor  is  resen^ng  to  himself  only  that  to  which  he 
is  entitled,  and  which  would  be  accorded  to  him  independently  of 
any  stipulation  to  that  effect.®  Where  a  conveyance  purporting  to 
be  absolute  is  in  fact  accompanied  by  a  secret  trust  that  the  creditor 
to  whom  it  is  made  shall  hold  the  property  merely  as  security,  and 
shall  hold  any  balance  realized  after  the  discharge  of  his  debt,  sub- 
ject to  the  order  of  his  debtor,  the  transaction  will  be  held  fraudu- 
lent, and  the  conveyance  void  as  to  other  creditors;*  but  a  trans- 
action will  be  upheld,  if  bona  fide,  as  against  the  vendor's  creditors, 
although  it  was  agreed  that  if,  when  the  goods  were  sold  by  the 
vendees,  more  should  be  realized  than  the  price  paid  by  them,  the 
excess,  after  deducting  the  expenses  of  sale,  should  be  credited  to 
the  vendors.** 

(Pa.)  83,  23  Am.  Dec.  64;  Deckard  v.  ham,  8  Leigh  (Va.)  271,  31  Am.  Dec. 

Case,  5  Watts  (Pa.)  22,  30  Am.  Dec.  642. 

287.  8.  Malone     v.     Hamilton,      Minor 

Note:  17  L.R.A.(N.S.)  310.  (Ala.)  286, 12  Am.  Dec.  49;  HoflPman 

4.  Note:  17  L.R.A.(N.S.)  312,  314.  v.  Mackall,  5  Ohio  St.  124,  64   Am. 

5.  Stephens  v.  Regenstein,  89  Ala.  Dec.  637;  Moody  v.  Carroll,  71   Tex, 
561,  8  So.  68, 18  A.  S.  R.  156;  Hoppe  143,  8  S.  W.  510, 10  A.  S.  R.  734. 
Hardware  Co.  v.  Bain,  21  Okla.  177,  9.  Merillat  v.  Hensey,  221  U.  S.  333, 
95  Pac.  765,  17  L.R.A.(N.S.)  310  and  55  U.  S.   (L.  ed.)  758,  31  S.  Ct.  575 
note.  and  note,  Ann,   Cas.  1912D  497,    36 

6.  See   Assignments  for   Benefit  L.R.A.(N.S.)  370;  Chenery  v.  Palm- 
OF  Creditors,  vol.  2,  p.  672.  er,  6  Cal.  119,  65  Am.  Dee.  493;  Wink- 

7.  Collier  v.  Davis,  47  Ark.  367,  1  lev  v.  Hill,  9  N.  H.  31,  31  Am.   Dec. 
S.  W.  684,  58  Am.  Rep.  758;  Pike  v.  215;     McCulloch    v.    Hutchinson,     7 
Bacon,  21  Me.  280,  38  Am.  Dec.  259;  Watts  (Pa.)  434,  32  Am.  Dec.  776. 
Truitt  V.   Caldwell,  3  Minn.   364,   74  10.  Merillat  v.   Hensey,  221  U.    S. 
Am.  Dec.  764;  Skipwith  v.  Cunning-  333,  55  U.  S.  (L.  ed.)  758,  31  S.  Ct* 
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73.  Powers  Reserved. — ^A  conveyance  of  property  in  trust  for  the 
benefit  of  the  grantor  is  fraudulent  as  to  existing  creditors,*^  and, 
in  order  to  make  it  valid  as  to  subsequent  creditors,  it  must  appear 
that  the  settlor  has  devested  himself  of  all  rights  of  ownership  in, 
and  control  over,  the  property  thus  conveyed,  reserving  only  to  him- 
self the  right  to  receive  the  income  during  life.'*  Even  in  such  a 
case,  in  spite  of  any  stipulation  to  the  cdntrary,  the  income  would  be 
considered  assets  subject  to  attachment  by  a  creditor  of  the  settlor.** 
Any  power  of  revocation  **  or  of  subsequent  disposition  of  the  prop- 
erty reser\'ed  to  the  grantor  will  render  it  void  even  as  to  subsequent 
creditors.**  A  power  of  revocation  virtually  leaves  the  property 
under  the  settlor's  power,  showing  that  he  did  Hot  bona  fide  intend 
to  put  the  property  out  of  his  reach,  and  that  it  was  a  contrivance 
for  his  own  benefit;  but  actual  notice  to  a  creditor  before  he  became 
so  has  been  held  to  make  a  difference  in  favor  of  the  conveyance.** 
Where,  however,  conveyances  have  been  made  without  a  power  of 
revocation,  but  the  life  use  of  the  property  has  been  reserved,  such 
conveyances  have  been  sustained  by  the  court.  As  to  the  validity 
of  such  conveyances  as  to  grantees  or  cestuis  que  trust  therein,  other 
than  the  grantor,  many  jurisdictions  have  apparently  failed  to  recog- 
nize the  right  of  such  third  persons  and  have  declared  such  convey- 
ances totally  void,  but  others  have  recognized  the  rights  of  such 
persons  as  being  independent  of  the  rights  of  the  grantor,  and  have 
sustained  the  validity  of  the  conveyance  as  to  such  persons  even  in 
the  cases  in  which  a  power  of  revocation  is  reserved  to  the  grantor.*' 

74.  Chattel  Mortgages. — Every  mortgage  necessarily  tends  to 
hinder  and  delay  creditors  other  than  the  mortgagee,  but  if  fairly 
and  honestly  made  is  neither  an  unjust  or  unlawful  interference 
with  the  rights  of  others,  within  the  terms  of  a  statute  making  con- 
veyances void  if  intended  to  hinder  or  delay  creditors.**  The  gen- 
eral rale  is  that  a  mortgage  designed  and  made  for  the  benefit  of 

575  and  note,  Ann.  Cas.  1912D  497,  36  Atl.   1070,  42  L.R.A.  359;  Nolan  v. 

L.R.A.(N.S.)   370;  Reeves  v.  Sebern,  Nolan,  218  Pa.  St.  135,  67  Ati.  52,  12 

16  la.  234,  85  Am.  Dec.  513.  L.R.A.(N.S.)  369  and  note. 

11.  Scott  V.  Keane,  87  Md.  709,  40  15.  Mackason's  Appeal,  42  Pa.  St. 
Atl.  1070,  42  L.R. A.  359 ;  Nolan  v.  .  330,  82  Am.  Dec.  517 ;  Nolan  v.  Nolan, 
JTolan,  218  Pa.  St.  135,  67  Atl.  52,  12  218  Pa.  St.  135,  67  Atl.  52,  12  L.R.A. 
L.RA.(N.S.)  369.  (N.S.)  369  and  note. 

12.  Scott  V.  Keane,  87  Md.  709,  40  16.  Scott  v.  Keane,  87  Md.  709,  40 
Atl.  1070,  42  L.R.A.  359 ;  Mackason's  Atl.  1070,  42  L.R. A.  359. 

Appeal,  42  Pa.  St.  330,  82  Am.  Dec.  17.  Note:.  12   L.R.A.(N.S.)    370  efc 

517;  Nolan  v.  Nolan,  218  Pa.  St.  135,  seq. 

67  Atl.  52,  12  L.R.A.(N.S.)  369.  18.  Rathbun  v.  Berry,  49  Kan.  735, 

13.  Nolan  v.  Nolan,  218  Pa.  St.  135,  31  Pac.  679,  33  A.  S.  R.  389;  Sabin 
67  Atl.  52,  12  L.R.A.(N.S.)  369  and  v.  Columbia  Fuel  Co.,  26  Ore.  15,  34 
note.  Pac.  692,  35  Pac.  854,  42  A.  S.  R.  756, 

14.  Scott  V.  Keane,  87  Md.  709,  40 
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the  mortgagor,  placing  his  property  beyond'  the  reach  of  legal  process, 
is  void  as  to  creditors,^^  although  intended  in  good  faith  for  the  ulti- 
mate benefit  of  all  the  creditors,  by  preventing  a  sacrifice  of  the 
property.*^  But  some  decisions  hold  that  to  render  a  mortgage  void 
by  reason  of  some  benefit  resulting  to  the  mortgagor  from  the  giving 
of  the  mortgage,  such  benefit  must  have  been  given  fraudulent 
intent.^  A  chattel  mortgage  given  primarily  for  the  benefit  of  the 
mortgagor  is  void  as  against  creditors  from  the  beginning,'  but,  if 
given  bona  fide,  and  the  parties,  by  their  subsequent  treatment  of 
it,  and  the  property  covered  by  it,  convert  it  into  an  instrument 
calculated  to  effectuate  the  same  purpose,  it  is  none  the  less  fraudu- 
lent and  void  from  the  time  such  purpose  is  promoted.*  But  where 
the  mortgage  has  been  seasonably  and  duly  filed,  want  of  good  faith 
must  be  established  by  the  party  who  attempts  to  overthrow  it,  as 
the  presumption  stands  in  favor  of  honesty  and  fair  dealing.*  The 
fact  that  goods  mortgaged  are  perishable  is  a  suspicious  circumstance 
tending  to  show  lack  of  good  faith.*  In  some  jurisdictions  by  statute 
every  mortgage  of  personal  property  is  void  as  against  creditors  unless 
accompanied  with  an  aflRdavit  that  it  is  made  in  good  faith  and 
without  any  design  to  hinder,  delay  or  defraud  creditors,  and  acknowl- 
edged and  recorded  in  the  manner  required  by  law  for  a  conveyance 
of  real  property.* 

75.  Salary  or  Support  of  Mortgagor. — The  mortgagee  of  a  stock  of 
merchandise  may  place  the  mortgagor  in  possession  to  carry  on  the 
business  as  the  former's  agent,  the  agent  to  receive  compensation 
for  his  services,  and  such  an  arrangement  does  not  invalidate  the 
mortgage,'  and  it  has  ever  been  held  in  the  case  of  a  mortgage  valid 
on  its  face  that  where  the  mortgagor  remains  in  possession  and  con- 
tinues the  business,  the  presumption  is  that  he  is  acting  as  the  agent 

19.  Christian,  etc.,  Grocery  Co.  v.  Ore.  450,  48  Pac.  425,  37  L.R.A.  465. 
Michael,  121  Ala.  84,  25  So.  571,  77  4.  Sabin  v.  WiUrins,  31  Ore.  450,  48 
A.  S.  R.  30;  Russell  v.  Winne,  37  N.  Pac.  425,  37  L.R.A.  465. 

Y.  591,  97  Am.  Dec.  755.     See  also      5.  Googins  v.  Gilmore,  47  Me.  9,  74 

Chattel  MoRfTQAGES,  vol.  5,  pp.  431-  Am.  Dec.  472. 

438.  6.  Hicks  v.  National  Surety  Co.,  50 

20.  Sabin  v.  Columbia  Fuel  Co.,  25  Wash.  16,  96  Pac.  515,  126  A.  S.  R. 
Ore.  15,  34  Pac.  692,  35  Pac.  854,  42  883. 

A.  S.  R.  756.  7.  Blood  v.  Palmer,  11  Me.  414,  26 

1.  Whitson  V.  Griffis,  39  Kan.  211,  Am.  Dec.  547;  Noyes  v.  Ross,  23  Mont. 
17  Pac.  801,  7  A.  S.  R.  546.  425,  59  Pac.  367,  75  A.  S.  R.  543,  47 

2.  Sabin  v.  Columbia  Fuel  Co.,  25  L.R.A.  400;  Hage  v.  Campbell,  78 
Ore.  15,  34  Pac.  692,  35  Pac.  854,  42  Wis.  572,  47  N.  W.  179,  23  A.  S.  R. 
A.  S.  R.  756;  Sabin  v.  Wilkins,  31  422. 

Ore.  450,  48  Pac.  425,  37  L.R.A.  465;  Note:  36  L.R.A.(N.S.)  1192. 

Russell  V.  Winne,  37  N.  Y.  591,  97  As  to  possession  retained  by  a  veud* 

Am.  Dec.  755.  or  as  the  vendee's  agent,  see  infra,  par. 

3.  Bamet  v.  Fergus,  51  111.  352,  99  89. 
Am.  Dec.  547;   Sabin  v.  Wilkins,  31 
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mortgagee  and  not  for  himself.®    There  is  a  conflict  among 

as  to  whetlier  provisions  for  deducting  business  and  li\dng 

ses  render  the  mortgage  fraudulent  and  void  as  a  matter  of  law.* 

e  cases  such  provision  has  been  held  valid,  but  of  course  only 

made  in  good  faith,^®  and  even  these  cases  hold  that  it  raises 

■umption  of  fraud  ;^^  but  in  some  jurisdictions  such  provisions 

Id  to  invalidate  the  mortgage  regardless  of  the  good  or  bad 

)f  the  party.** 

« 

VII.  Retention  op  Possession  by  Transfkboe 

In  Oenerai 

Necessity  of  Change  of  Possession. — ^As  between  the  parties 

e  of  personal  property,  it  is  wholly  immaterial  whether  there 

change  of  possession  of  the  thing  sold.**    It  is  equally  true 

mere  creditor,  as  such,  does  hot  have  any  interest  whatever 

<iebtor's  property,  and  cannot  complain  if  he  in  good  faith  sells 

property  accompanying  it  with  immediate  delivery,   even 

such  a  sale  might  operate  to  defeat  him  in  the  collection 

debt**     But  under  the  statutes  prohibiting  fraudulent  con- 

^s,  the  continued  possession  of  the  vendor  after  a  sale  is  fraud- 

nd  renders  the  transaction  void  as  to  creditors  of  the  vendor.** 

.^^p ^^^^  V.  Sailors,  114  Ind.  407,  16  Sumner,  17  Mass.  110,  9  Am.  Dec.  119; 
\^'     ^09,  5  A.  S.  R.  632.  Western  Min.  Supply  Co.  v.  Quinn,  40 

J.  lSr^z>4;e:  36  Lil.A.(N.S.)  1189.  Mont.  156,  105  Pac.  732,  135  A.  S.  R. 

p.  ^^^z^ankhouser  v.  Ellett,  22  Kan.  612,  20  Ann.  Cas.  173,  28  L.R.A. 
it'm^-^-  ^^'  ^P-  I'^lJ  Wbitson  V.  (N.S.)  214;  Haven  v.  Low,  2  N.  H. 
Gnflis .         ^9  Kan.  211,  17  Pac.  801,  7  13,  9  Am.  Dec.  25 ;  Monroe  v.  Hussey, 


nV  W  *^-  ^^^)  Noyes  V.  Ross,  23  Mont.  1  Ore.  188,  75  Am.  Dec.  552;  Griffin 

T  n'  A^^       ^*«-  367,  75  A.  S.  R.  543,  ,47  v.  Chubb,  7  Tex.  603,  58  Am.  Dec.  85; 

hM.A^  -      -^rOO.  Wheeler  v.  Selden,  63  Vt.  429,  21  Atl. 

11     ^-^      36  L.R.A.(N.S.)   1189.  616,  26  A.  S.  R.  771,  12  L.R.A.  600. 

^^'  ^^^**^  ^z>yes  V.  Ross,  23  Mont.  425,  59  And  see  generally.  Sales. 

Pac.  3  ^  -7-^  75  ^    s^  R   543^  47  L.R.A.       14.  Western    Min.    Supply    Co.    v. 

400.  Quinn,  40  Mont.  156, 105  Pac.  732, 135 

12.    ^2^^w  v.  Sailors,  114  Ind.  407,  16  A.  S.  R.  612,  20  Ann.  Cas.  173,  28 

N.  E-    ^OS,  5  A.  S.  R.  632.  LJEl.A.(N.S.)  214. 

^^^^^^-      36  LJt.A.(N.S.)  1190.  16.  Sims  v.    Sims,   8   Port.    (Ala.) 

1^-  ^^ey  V.  Adkinson,  34  Cal.  346,  449,  33  Am.  Dec.  293;  Abney  v.  Kings- 

91  ^^=*^-      Dec.  698;  McFall  v.  Buckeye  land,  10  Ala.  355,  44  Am.  Dec.  491; 

Qrat^^^x:^'  Warehouse  Ass*n,  122  Cal.  Crawford  v.  Kirksey,  55  Ala.  282,  28  * 

46S,  '^^    I^ac.  253,  68  A.  S.  R.  47;  Rug-  Am.  Rep.  704;  Benedict  v.  Renfro,  75 

g\e»^    Cannedy,  127  Cal.  290,  53  Pac.  Ala.  121,  51  Am.  Rep.  429;   Hemp- 

91^,  ^^    Pac.  827,  46  L.R.A.  371;  Cor-  stead  v.  Johnston,  18  Ark.  123,  65  Am. 

eP^  ^-    ^rew,  39  111.  31,  89  Am.  Dec.  Dec.  458;  Cocke  v.  Chapman,  7  Ark. 

2S^ V.  Ferguson  v.  Northern   Bank  of  197,  44  Am.  Dec.  536 ;  Lund  v.  Fletch- 

■gLetttucky,  14  Bush  (Ky.)  565,  29  Am.  er,  39   Ark.  325,  43  Am.   Rep.  270; 

^ep-  418;  Ludwig  v.  Fuller,  17  Me.  Fitzgerald  v.  Gorham,  4  Cal.  289,  60 

\%%  35    Am.   Dec.   245;   Lanfear   v.  Am.  Dec.  616;  Chenery  v.  Palmer,  6 
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Manifestly,  the  purpose  of  the  statute  is  not  to  hinder  the  transfer 
of  personal  property,  but  to  prevent  such  property  of  debtors  being 

Cal.  119,  65  Am.  Dec.  493;  Whitney  584,  66  A.  S.  R.  306;  Watson  v.  Wil- 
V.  Stark,  8  Cal.  514,  68  Am.  Dec.  360;  Hams,  4  Blackf.  (Ind.)  26,  28  Am.  Dec. 
Stevens  v.  Irwin,  16  Cal.  503,  76  Am.  36;  Blystone  v.  Burgett,  10  Ind.  28, 
Dec.  500;  Bernal  v.  Hovious,  17  Cal.  68  Am.  Dec.  658;  Frankhouser  v. 
541,  79  Am.  Dec.  147;  Walden  v.  Mur-  Ellett,  22  Kan.  127,  31  Am.  Rep.  171; 
dock,  23  Cal.  540,  83  Am.  Dec.  135;  Mason  v.  Baker,  1  A.  K.  Marsh.  (Ky.) 
Godchaux  v.  Mulford,  26  Cal.  316,  85  208,  10  Am.  Dec.  724;  Short  v.  Tins- 
Am.  Dec.  178;  Sexey  v.  Adkinson,  34  ley,  1  Mete.  (Ky.)  397,  71  Am.  Dec. 
Cal.  346,  91  Am.  Dec.  698;  Davis  v.  482;  Lewis  v.  Love,  2  B.  Men.  (Ky.) 
McFarlane,  37  Cal.  634,  99  Am.  Dec.  345,  38  Am.  Dec.  161 ;  Brown  v.  Force, 
340;  Morgan  v.  Ball,  81  Cal.  93,  22  7  B.  Mon.  (Ky.)  357, 46  Am.  Dec.  519 ; 
Pac.  331, 15  A.  S.  R.  34,  5  L.RJ^.  579;  Jarvis  v.  Davis,  14  B.  Mon.  (Ky.)  529, 
Etchepare  v.  Aguirre,  91  Cal.  288,  27  61  Am.  Dec.  166;  Waller  v.  Todd,  3 
Pac.  668,  929,  25  A.  S.  R.  180;  Brown  Dana  (Ky.)  503,  28  Am.  Dec.  94; 
V.  O'Neal,  95  Cal.  262,  30  Pac.  538,29  Hundley  v.  Webb,  3  J.  J.  Marsh. 
A.  S.  R.  Ill;  Murphy  v.  Mulgrew,  102'  (Ky.)  643,  20  Am.  Dee.  189;  Ander- 
Cal.  547,  36  Pac.  857,  41  A.  S.  R.  200;  son  v.  Green,  7  J.  J.  Marah.  (Ky.) 
McFaJl  V.  Buckeye  Grangers*  Ware-  448,  23  Am.  Dec.  417;  Ferguson  v. 
house  Ass'n,  122  Cal.  4G8,  55  Pac.  253,  Northern  Bank  of  Kentucky,  14  Bush. 
68  A.  S.  R.  47;  O'Kane  v.  Whelan,  124  (Ky.)  555,  29  Am.  Rep.  418;  Beale  v. 
Cal.  200,  56  Pac.  880,  71  A.  S.  R.  42;  Delancy,  6  Mart.  N.  S.  (La.)  640,  17 
Ruggles  V.  Cannedv,  127  Cal.  290,  53  Am.  Dec.  199;  Holbrook  v.  Baker,  5 
Pac.  911,  59  Pac.  827,  46  L.R.A.  371;  Greenl.  (Me.)  309,  17  Am.  Dec.  23G; 
Feeley  v.  Boyd,  143  Cal.  282,  76  Pac.  Ludwig  v.  Fuller,  17  Me.  162,  35  Am. 
1029,  65  L.R.A.  943 ;  Patten  v.  Smith,  Dec.  245 ;  Cobb  v.  Haskell,  14  Me.  303, 
4  Conn.  450,  10  Am.  Dec.  166;  Swift  31  Am.  Dec.  56;  Clark  v.  French,  23 
V.  Thompson,  9  Conn.  63,  21  Am.  Dec.  Me.  221,  39  Am.  Dec.  618;  Bartlett  v. 
718;  Mills  v.  Camp,  14  Conn.  219,  36  Blake,  37  Me.  124,  58  Am.  Dec.  775; 
Am.  Dec.  488;  Calkins  v.  Lockwood,  McKee  v.  Gareelon,  60  Me.  165, 11  Am. 
16  Conn.  276,  41  Am.  Dec.  143 ;  Crouch  Rep.  200 ;  Goodwin  v.  Goodwin,  90  Me. 
v.  Carrier,  16  Conn.  505,  41  Am.  Dec.  23,  37  Atl.  352,  60  A.  S.  R.  231;  Wil- 
156;  Calkins  v.  Lockwood,  17  Conn,  son  v.  Russell,  13  Md.  494,  71  Am. 
154,  42  Am.  Dec.  729;  Utley  v.  Smith,  De£.  645;  Badlam  v.  Tucker,  1  Pick. 
24  Conn.  290,  63  Am.  Dec.  163;  Tom-  (Mass.)  389,  11  Am.  Dec.  202;  Tux- 
linson  v.  Roberts,  25  Conn.  477,  68  worth  v:  Moore,  9  Pick.  (Mass.)  347, 
Am.  Dec.  367;  Colt  v.  Ives,  31  Conn.  20  Am.  Dec.  479;  Brisrgs  v.  Parkman, 
25,  81  Am.  Dec.  161;  Hull  v.  Sigs-  2  Mete.  (Mass.)  258,  37  Am.  Dee.  89; 
worth,  48  Conn.  258,  40  Am.  Rep.  167;  Oriental  Bank  v.  Haskins,  3  Mete. 
Huebler  v.  Smith,  62  Conn.  186,  25  (Mass.)  332,  37  Am.  Dec.  140;  Board- 
Atl.  658,  36  A.  S.  R.  337;  Walters  v.  man  v.  Spooner,  13  Allen  (Mass.)  353, 
Whitlock,  9  Fla.  86,  76  Am.  Dec.  607;  90  Am.  Dec.  196;  Portland  Bank  v. 
Iteming  v.  Townsend,  6  Ga.  103,  50  Stacey,  4  Mass.  661,  3  Am.  Dec.  253; 
,Am.  Dec.  318;  Hargrove  v.  Turner,  Lamb  v.  Durant,  12  Mass.  54,  7  Am. 
112  Ga.  134,  37  S.  E.  89,  81  A.  S.  R.  Dec.  31;  Jewett  v.  Warren,  12  Mass. 
24 ;  Tholuton  v.  Davenport,  1  Scam.  300,  7  Am.  Dec.  74 ;  Brooks  v.  Powers, 
(111.)  296,  29  Am.  Dec.  358;  Merry  v.  15  Mass.  244,  8  Am.  Dec.  99;  Lanfear 
Bostwick,  13  111.  398,  54  Am.  Dec.  434;  v.  Sumner,  17  Mass.  110,  9  Am.  Dee. 
Corgan  v.  Frew,  39  111.  31,  89  Am.  Dec.  119 ;  Ingalls  v.  Herrick,  108  Mass.  351, 
286 ;  Kellogg  Newspaper  Co.  v.  Peter-  11  Am.  Rep.  360 ;  Thomdike  v.  Bath, 
son,  162  111.  158,  44  N.  E.  411,  53  A.  114  Mass.  116,  19  Am.  Rep.  318 ; 
S.  R.  300;  Monmouth  Second  Nat.  Dempsey  v.  Gardner,  127  Mass.  381, 
Bank  v.  Gilbert,  174  HI.  485,  51  N.  E.  34  Am.  Rep.  389;  Hallgarten  v.  Old- 
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fraudulently  put  beyond  the  reach  of  creditors  by  secret  or  pretended 

ham,  135  Mass.  1,  46  Am.  Eep.  433;  103  N.  Y.  115,  8  N.  E.  392,  57  Am. 
Webber  v.  Jackson,  79  Mich.  175,  44  Sep.  701;  Hangen  v.  Hachemeister, 
N.  W.  591,  19  A.  S.  R.  165;  Hopkins  114  N.  Y.  566,  21  N.  E.  1046,  11  A. 
V.  Bishop,  91  Mich.  328,  51  N.  W.  902,  S.  R.  691,  5  LiE.A.  137  and  note; 
30  A.  S.  R.  480;  Garland  v.  Chambers,  Mandeville  v.  Avery,  124  N.  Y.  376, 
11  Smedes  &  M.  (Miss.)  337,  49  Am.  26  N.  E.  951,  21  A.  S.  E.  678;  Pren- 
Dec.  63;  Sumjnere  v.  Roos,  42  Miss,  tiss  Tool  &  Supply  Co.  v.  Schirmer, 
749,  2  Am.  Rep.  653;  Chicago  First  136  N.  Y.  305,  32  N.  E.  849,  32  A.  S. 
Nat.  Bank  v.  Caperton,  74  Miss.  857,  R.  737;  Hodges  v.  Blount,  2  N.  C.  414, 
22  So.  60,  60  A.  S.  R.  540;  Rochel-  1  Am.  Dec.  563;  Grimsley  v.  Hooker, 
Wave  V.  Potter,  1  Mo.  561, 14  Am.  Dec.  56  N.  C.  4,  67  Am.  Dec.  227;  Piedmont 
305;  Kuykendall  v.  McDonald,  15  Mo.  Sav.  Bank  v.  Levy,  138  N.  C.  274,  50 
416,  57  Am.  Dec.  212  and  note;  Claflin  S.  E.  657,  3  Ann.  Cas.  785;  Kilboume 
V.  Eosenberg,  42  Mo.  439,  97  Am.  Dec.  v.  Fay,  29  Ohio  St.  264,  23  Am.  Eep. 
336  and  note;  Chapman  v.  Mcllurath,  741;  Taylor  v.  Wooden,  30  Okla.  6, 
77  Mo.  38,  46  Am.  Rep.  1;  Yank  v.  118  Pac.  372,  36  L.R.A.(N.S.)  1018; 
Bordeauj:,  23  Mont.  205,  58  Pac.  42,  Monroe  v.  Hussey,  1  Ore.  188,  75  Am. 
75  A.  S.  R.  522;  Steele  v.  Coon,  27  Dec.  552;  Marks  v.  Miller,  21  Ore.  317, 
Neb.  586,  43  N.  W.  411,  20  A.  S.  R.  28  Pac.  14,  14  L.R. A.  190 ;  Wilt  r. 
705;  Chaffee  v.  Atlas  Lumber  Co.,  43  Franklin,  1  Bin.  (Pa.)  502,2  Am.  Dec. 
Neb.  224,  61  N.  W.'637,  47  A.  S.  R.  474;  Streeper  v.  Eckart,  2  Whart. 
753;  Sharon  v.  Shaw,  2  Nev.  289,  90  (Pa.)  302,  30  Am.  Dec.  258;  Clow. v. 
Am.  Dec.  546;  Lawrence  v.  Bumham,  Woods,  5  Serg.  &  R.  (Pa.)  275,  9  Am. 
4  Nev.  361,  97  Am.  Dec.  540;  Tognini  Dec.  346;  Babb  v.  Clemson,  10  Serg. 
V.  Kyle,  17  Nev.  209,  30  Pac.  829,  45  tfe  E.  (Pa.)  419,  13  Am.  Dec.  684; 
Am.  Rep.  442;  Haven  v.  Low,  2  N.  H.  Martin  v.  Mathiot,  14  Serg.  &  R.  (Pa.) 
13,  9  Am.  Dec.  25;  Cobum  v.  Picker-  -214,  16  Am.  Dec.  491;  Eagle  v.  Eich-' 
ing,  3  N.  H.  415, 14  Am.  Dec.  375  and  elberger,  6  Watts  (Pa.)  29,  31  Am. 
note;  Lewis  v.  Whittemore,  5  N.  H.  Dec.  449  and  note;  McVicker  v.  May, 
364,  22  Am.  Dec.  466 ;  French  v.  Hall,  3  Pa.  224,  45  Am.  Dec.  637 ;  Linton  v. 
9  N.  H.  137,  32  Am.  Dec.  341 ;  Bald-  Btttz,  7  Pa.  St.  89,  47  Am.  Dec.  501 ; 
win  v.  Thayer,  71  N.  H.  257,  52  Atl.  Forsyth  v.  Matthews,  14  Pa.  St.  100, 
852,  93  A.  S.  R.  510;  Chamberlain  Co.  53  Am.  Dec.  522;  McMiehael  v.  Mc- 
V.  Tuttle,  75  N.  H.  171,  71  Atl.  865,  25  Dermott,  17  Pa.  St.  353,  55  Am.  Dec. 
LJB.A.(N.S.)  604;  Noble  v.  Smith,  2  560;  Covanhovan  v.  Hart,  21  Pa.  St. 
Johns.  (N.  Y.>  52,  3  Am.  Dec.  399;  495,  60  Am.  Dec.  57;  Bom  v.  Shaw,  29 
Barrow  v.  Paxton,  5  Johns.  (N.  Y.)  Pa.  St.  288,  72  Am.  Dec.  633 ;  Brawn  v. 
258,  4  Am.  Dec.  354 ;  Beals  v.  Guem-  Keller,  43  Pa.  St.  104,  82  Am.  Dec. 
gey,  8  Johns.  (N.  Y.)  446,  5  Am.  Dec.  554;  Davis  v.  Bigler,  62  Pa.  St.  242, 
348;  Sturtevant  v.  Ballard,  9  Johns.  1  Am.  Rep.  393;  McKibbin  v.  Martin, 
(N.  Y.)  337,  6  Am.  Dec.  281;  Jennings  64  Pa.  St.  352,  3  Am.  Rep.  588;  Ren- 
V.  Carter,  2  Wend.  (N.  Y.)  446,  "20  ninger  v.  Spatz,  128  Pa.  St.  524,  18 
Am.  Dec.  635;  Divver  ^.  McLaughlin,  Atl.  405,  15  A.  S.  R.  692  and  note; 
2  Wend.  (N.  Y.)  596,  20  Am.  Dec.  655;  Stephens  v.  Gifford,  137  Pa.  St.  219, 
BifiseU  V.  Hopkins,  3  Cow.  (N.  Y.)  20  Atl.  542,  21  A.  S.  R.  868;  Lehr  v. 
166,  15  Am.  Dec.  259;  Jackson  v.  Brodbeck,  192  Pa.  SU  535,  43  Atl. 
Town,  4  Cow.  (N.  Y.)  599,  15  Am.  1006,  73  A.  S.  R.  828;  Faxr  v.  Sims, 
Dec.  405;  Litchfield  v.  White,  7  N.  Y.  Rich.  Eq.  Cas.  (S.  C.)  122,  24  Am. 
438,  57  Am.  Dec.  534;  Edgell  v.  Hart,  Dec.  396;  Pringle  v.  Rhame,  10  Rich. 
9  N.  Y.  213,  59  Am.  Dec.  532;  Savage  L.  (S.  C.)  72,  67  Am.  Dec.  569;  Blake 
V.  Murphy,  34  N.  Y.  508,  90  Am.  Dec.  v.  Jones,  1  Bailey  Eq.  (S.  C.)  141,  21 
733;  Russell  V.  Winne,  37  N.  Y.  591,  Am.  Dec.  530;  Howard  v.  Williams,  1 
97  Am.  Dec.  755;  Reynolds  v.  Ellis,   Bailey  L.   (S.  C.)   575,  21  Am.  Dec. 
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transfers,**  for  a  contrary  rule  would  permit  a  person  to  remain  in 
a  state  of  apparent  credit  under  circumstances  which,  if  known,  would 
show  him  to  be  entitled  to  none.*^    One  of  the  main  points  decided 

483;  Kid  v.  Mitchell,  1  Nott  &  McC.  Dec.  785;  Edwards  v.  Harben,  2  T. 

(S.  C.)  334,  9  Am.  Dec.  702;  Hudnal  R.  587,  1  Rev.  Rep.  548,  18  Eng.  Rul. 

V.  Wilder,  4  McCord  (S.  C.)  294,  17  Gas.  56  and  note. 

Am.  Dec.  744;  Pregnall  v.  Miller,  21  Notes:  9  L.R.A.  646;  32  L.R.A.  54, 

S.  C.  385,  53  Am.  Rep.  684;  Bates  v.  The  following  cases  are  eontradic- 

Cobb,  29  S.  C.  395,  7  S.  E.  743,  13  tory  to  the  general  rule  announced  in 

A.  S.  R.  742;  Sloan  v.  Hunter,  56  S.  the  text: 

C.  385,  34  S.  E.  658,  879,  76  A.  S.  R.  A  sale  of  personal  property,  com- 

551;  McGhee  v.  Wells,  57  S.  C.  280,  plete  in  all  its  parts,  where  nothing 

35  S.  E.  529,  76  A.  S.  R.  567;  State  more  remains  to   be   done  by  either 

Banking,  etc.,  Co.  v.  Taylor,  25  S.  D.  party,  passes  the  right  to  the  property, 

577,  127  N.  W.  590,  29  L.R.A.(N.S.)  without  the  possession  being  changed, 

523;    Richmond    v.     Curdup,    Meigs  against   all   the   world.     Shaddon    v. 

(Tenn.)  581,  33  Am.  Dec.  164;  Read  Knott,  2  Swan  (Tenn.)  358,  58  Am. 

V.  Staton,  3  Hayw.  (Tenn.)  159,  9  Am.  Dec.  63. 

Dec.  740;  Callen  v.  Thompson,  3  Yerg.  Actual  possesiiion  is  not  necessary  to 
(Tenn.)  475,  24  Am.  Dec.  587;  Mitchell  give  a  valid  title,  but  it  is  sufficient  if 
V.  Beal,  8  Yerg.  (Tenn.)  134,  29  Am.  there  be  no  adverse  possession.  Pitts  v. 
Dec.  108 ;  Johnson  v.  Emery,  31  Utah  McWhorter,  3  Ga.  5,  46  Am.  Dec.  405. 
126,  86  Pac.  869,  11  Ann.  Cas.  23;  The  statute  of  frauds  applies  6nly  in 
Boardman  v.  Keeler,  1  Aikens   (Vt.)  cases  where  the  gift  is  not  founded  "up- 
158,  15  Am.  Dec.  670;  Batcbelder  v.  on  a  consideration  good  in  law,  where 
Carter,  2  Vt.  168,  19  Am.  Dec.  707;  it  is  void  against  creditors  and   pur- 
Barney  v.  Brown,  2  Vt.  374,  19  Am.  chasers.    Dodd  v.  McCraw,  8  Ark.  83, 
Dec.  720;  Moore  v.  Kelley,  5  Vt.  34,  46  Am,  Dec  301. 
26  Am.  Dec.  283;  Morris  v.  Hyde,  8  16.  Mills  v.  Camp,  14  Conn.  219,  36 
Vt.  352,  30  Am.  Dec.  475 ;  Foster  v.  Am.  Dec.  488 ;  Colt  v.  Ives,  31  Conn. 
McGregor,  11  Vt.  595,  34  Am.  Dec.  25,  81  Am.  Dec.  161;  Short  v.  Tinsley, 
713;  Lynde  v.  Melvin,  11  Vt.  683,  34  1  Mete.  (Ky.)  397,  71  Am.  Deb.  482; 
Am.  Dec.  717;  Wilson  v.  Hooper,  12  Hundley   v.    Webb,    3    J.    J.    Marsh. 
Vt.  653,  36  Am.  Dec.  366;  Potter  v.  (Ky.)  643,  20  Am.  Dec.  189;  Ludwig 
Washburn,  13  Vt.  558,  37  Am.  Dec.  v.  Fuller,  17  Me.  162,  35  Am.  Dec. 
615;  Mills  v.  Warner,  19  Vt.  609,  47  245;  Clark  v.  French;  23  Me.  221,  39 
Am.  Dec.  711;  Sanborn  v.  Kittredge,  Am.  Dec.  618;  Rocheblave  v.  Potter, 
20  Vt.  632,  50  Am.  Dec.  58;  Rice  v.  1  Mo.  561,  14  Am.  Dec  305;  Western 
Courtis,  32  Vt.  460,  78  Am.  Dec.  597;  Min.  Co.  v.  Quinn,  40  Mont.  156,  105 
Daniels  v.  Nelson,  41  Vt.  161,  98  Am.  Pac.  732,  135  A.  S.  R.  612,  20  Ann. 
Dec.  577;  Leavitt  v.  Jones,  54  Vt.  423,  Cas.  173,  28  L.R.A.(N.S.)  214;  Jack- 
41  Am.  Rep.  849;  Ross  v.  Draper,  55  son  v  Town,  4  Cow.  (N.  Y.)  599,  15 
Vt.  404,  45  Am.  Rep.  624 ;  Wheeler  v.  Am.  Dec.  405 ;  Foster  v.  McGregor,  11 
Selden,  63  Vt.  429,  21  Atl.   615,  25  Vt.  595,  34  Am.  Dec.  713;  Daniels  v. 
A.  S.  R.  771, 12  L.R.A.  600;  Caswell  v.  Nelson,  41  Vt.  161,  98  Am.  Dec.  677; 
Jones,  65  Vt.«457,  26  Atl.  529,  36  A.  Wheeler  v.  Selden,  63  Vt.  429,  21  Atl 
S.  R.  879,  20  L.R.A.  503;   Claybom  615,  25  A.  S.  R.  771,  12  L.R.A.  600; 
V.  Hill,  1  Wash.    (Va.)    177,  1  Am.  Glasscock  v.  Batton,  6  Rand.    (Va.) 
Dec.  452;  Chamberlayne  v.  Temple,  2  78, 18  Am.  Dec  703;  Edwards  v.  Hor- 
Rand.   (Va.)   384,  14  Am.  Dec.  786;  ben,  2  T.  R.  587,  1  Rev.  Rep.  548,  18 
Glasscock  v.  Batton,  6  Rand.  (Va.)  78,  Eng.  Rul.  Cas.  56. 
18  Am.  Dec.  703;  Mason  v.  Bond,  9  17.  Short  v.  Tinsley,  1  Mete.  (Ky.) 
Leigh    (Va.)    181,  33  Am.   Dec.  243;  397,   71   Am.   Dec.   482;    Hundley    v 
Grant  v.  Lewis,  14  Wis.  487,  80  Am.  Webb,  3  J.  J.  Marsh.   (Ky.)   64:^   oq 
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in  Twyne's  case  was  to  make  it  a  badge  of  fraud  for  the  debtor  to 
continue  in  possession  of  the  property  and  use  it  as  his  own,  as  by 
reason  thereof  he  could  trade  and  traffic  with  others  cuid  defraud 
and  deceive  them.*®  But  where  the  validity  of  a  sale  is  controverted 
on  the  ground  of  acts  of  ownership  exercised  by  the  vendor  after 
the  sale,  the  question  does  not  depend  simply  on  his  acts  but  rather 
on  what  he  did  by  permission  of  the  grantee.**  When  the  same 
goods  are  sold  to  two  different  persons  by  conveyances  equally  valid, 
he  who  first  lawfully  acquires  the  possession  will  hold  them  against 
the  other.«« 

77.  Conclusive  or  Presumptive  Evidence. — The  chief  conflict  of  the 
decisions  in  cases  in  which  the  vendor  has  retained  possession  is  as 
to  whether  this  fact  is  conclusive  or  merely  presumptive  evidence 
of  fraud  in  the  transaction.  It  was  once  considered  that  when  a 
debtor  made  a  conveyance  of  chattels  and  retained  possession  and 
eontrol,  the  intent  to  hinder  and  delay  creditors  appeared  conclu- 
sively on  the  face  of  the  transaction.  And  this  is  still  the  law  in 
many  jurisdictions.^    It  is  said  that  where  property  capable  of  being 

Am.  Dec.  189;  Jarvis  v.  Davis,  14  B.  (Mass.)  332,  37  Am.  Deo.  140;  Streep- 
Mon.  (Ky.)  529,  61  Am.  Dec.  166;  er  v.  Eckart,  2  Whart.  (Pa.)  302,  30 
Cobb  V.  HaskeU,  14  Me.  303,  31  Am.  Am.  Dec.  258 ;  McKibbin  v.  Martin,  64 
Dec.  56;  Ludwig  v.  Fidler,  17  Me.  162,  Pa.  8t.  352,  3  Am.  Rep.  588;  Howard 
35  Am.  Dec.  245;  Goodwin  v.  Goodwin,  v.  Williams,  1  Bailey  L.  (S.  C.)  -575, 
90  Me.  23,  37  All.  352,  60  A.  S.  R.  21  Am.  Dec.  483;  Callen  v.  Thompson, 
231;  Chicago  First  Nat.  Bank  v.  Cap-  3  Yerg.  (Tenn.)  475,  24  Am.  Dec.  587; 
ertoD,  74  Miss.  857,  22  So.  60,  60  A.  Peiser  v.  Petioolas,  50  Tex.  638,  32 
S.  R.  540 ;  Rocheblave  v.  Potter,  1  Mo.  Am.  Rep.  621 ;  Glasscock  v.  Batton,  6 
561, 14  Am.  Dec.  305;  BiBsell  v.  Hop-  Rand.  (Va.)  78,  18  Am.  Dec.  703; 
kins,  3  Cow.  (N.  Y.)  166, 15  Am.  Dec.  Edwards  v.  Harben,  2  T.  R.  587,  1 
259;  Jackson  v.  Town,  4  Cow.  (N.  Y.)  Rev.  Rep.  548,  18  Eng.  RuJ.  Cas.  56. 
599,  15  Am.  Dec.  405 ;  Tognini  v.  19.  Lynde  v.  Mdvin,  11  Vt.  683,  34 
Kyle,  17  Nev.  209,  30  Pac.  829,  45  Am.  Dec.  717. 
Am.  Rep.  442;  Martin  v.  Mathiot,  14  Note:  32  L.R^.  54. 
Serg.  &  R.  (Pa.)  214,  16  Am.  Dec.  20.  Lanfear  v.  Sanmer,  17  Mass. 
491 ;  Peiser  v.  Peticolas,  50  Tex.  638,  110,  9  Am.  Dec.  119 ;  Stephens  v.  Gif- 
32  Am.  Rep.  621 ;  Foster  v.  McGregor,  ford,  137  Pa.  St.  219,  20  Atl.  542,  21 
11  Vt.  595,  34  Am.  Dec.  713 ;  Daniels  A.  S.  R.  868. 

V.  Nelson,  41  Vt.  161,  98  Am.  Dec.  577;  1.  Stevens  v.  Irwin,  15  Cal.  503,  76 
Glassco<d:  v.  Batton,  6  Rand.  (Va.)  Am.  Dec.  500;  Mills  v.  Camp,  14  Conn. 
78, 18  Am.  Dec.  703 ;  Edwards  v.  Har-  219,  36  Am.  Dec.  488 ;  Crouch  v.  Car- 
ben,  2  T.  R.  587,  1  Rev.  Rep.  548,  18  rier,  16  Conn.  505,  41  Am.  Dec.  156;* 
Ensr.  Rul.  Cas.  56.  Hnebler  v.  Smith,  62  Conn.  186,  25 

18.  Crawford  v.  Kirksey,  55  Ala.  Atl.  658,  36  A.  S.  R.  337;  Thornton  v. 
282,  28  Am.  Rep.  704;  Hempstead  v.  Davenport,  1  Scam.  (111.)  296,  29  Am. 
Johnston,  18  Ark.  123,  65  Am.  Dec.  Dec.  358;  Watson  v.  Williams-,  4 
458;  Land  V.  Fletcher,  39  Ark.  325,  43  Blackf.  (Ind.)  26,  28  Am.  Dee.  36; 
Am.  Rep.  270;  Stevens  v.  Irwin,  15  Short  v.  Tinsley,  1  Mete.  (Ky.)  397, 
Cal.  503,  76  Am.  Dec.  500;  Fleming  v.  71  Am.  Dec.  482;  Brown  v.  Force,  7 
TowDsend,  6  Ga.  103, 50  Am.  Dec.  318;  B.  Moo.  (Ky.)  357,  46  Am.  Dec.  519; 
Oriental    Bank   v.   Haskins, '3   Mete.  Anderson  •v.   Green,  7   J.   J.   Marsh. 
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removed  is  left  in  the  possession  and  under  the  control  of  the  vendor, 
the  sale  is  fraudulent  as  to  creditors  and  subsequent  purchasers, 
although  it  was  made  in  good  faith  and  for  a  valuable  consideration,* 
and  the  requirement  that  a  vendee  shall  take  and  retain  possession 
in  order  to  protect  the  sale  against  the  creditors  of  the  vendor  has 
been  considered  a  rule  of  policy  as  well  as  of  evidence,  its  object 
being  to  prevent  fraud  by  taking  away  the  temptation  to  commit  it.* 
It  is  now  settled  in  England,  however,  that  possession  remaining  in 
the  vendor  furnishes  a  prima  facie,  and  not  a  conclusive,  presumption 
of  fraud,*  and  the  prevailing  rule  in  this  country  would  seem  to  be 
to  the  same  effect ;  *  and  especially  is  this  true  in  the  case  of  a  traus- 

(Ky.)  448,  23  Am.  Dee.  417;  Ingralls  A.  S.  R.  828;  Foster  v.  McGregor,  11 
V.  Herrick,  108  Mass.  351, 11  Am.  Rep.  Vt.  595,  34  Am.  Dec.  713. 
360 ;  Chicago  First  Nat.  Bank  v.  Cap-  Note :  97  Am.  Dec.  341. 
erton,  74  Miss.  857,  22  So.  60,  60  A.  8.  Davis  v.  Bigler,  62  Pa.  St.  242, 
S.  R.  540;  Claflin  v.  Rosenberg,  42  Mo.  1  Am.  Rep.  393;  Foster  v.  McGregor, 
439,  97  Am.  Dec.  336;  Yank  v.  Bor-  11  Vt.  595,  34  Am.  Dec.  713;  Rice  v. 
deaux,  23  Mont.  205,  58  Pac.  42,  75  Courtis,  32  Vt.  460,  78  Am.  Dec.  597. 
A.  S.  R.  522;  Lawrence  v.  Bumham,  Note:  97  Am.  Dec.  341. 
4  Nev.  361,  97  Am.  Dec.  540;  French  4.  Watson  v.  Williams,  4  Blackf. 
V.  Hall,  9  N.  H.  137,  32  Am.  Dec.  341;  (Ind.)  26,  28  Am.  Dec.  36;  Brooks  v. 
Piedmont  Sav.  Bank  v.  Levy,  138  N.  Powers,  15  Mass.  244,  8  Am.  Dec.  99; 
C.  274,  50  S.  E.  657,  3  Ann.  Cas.  785;  Cobum  v.  Pickering,  3  N.  H.  415,  14 
Monroe  v.  Hussey,  1  Ore.  188,  75  Am.  Am.  Dec.  375;  Edwards  v.  Harben,  2 
Dec.  552;  Clow  v.  Woods,  5  Serg.  &  T.  R.  587,  1  Rev.  Rep.  548,  18  Eng. 
R.  (Pa.)  275,  9  Am.  Dec.  346;  Babb  v.  Rul.  Cas.  56  and  note. 
Clemson,  10  Serg.  &  R.  (Pa.)  419,  13  Note!  24  LJl.A.(N.S.)  1131. 
Am.  Dee.  684;  Linton  v.  Butz,  7  Pa.  5.  Abney  v.  Kingsland,  10  Ala.  355, ' 
St.  89,  47  Am.  Dec.  501;  Born  v.  Shaw,  44  Am.  Dec.  491;  Crawford  v.  Kirk- 
29  Pa.  St.  288,  72  Am.  Dec.  633 :  Davis  sey,  55  Ala.  282,  28  Am.  Rep.  704 ; 
V.  Bigler,  62  Pa.  St.  242,  1  Am.  Rep.  Cocke  v.  Chapman,  7  Ark.  197,  44  Am. 
393;  McKibbin  v.  Martin,  64  Pa.  St.  Dec.  536;  Stevens  v.  Irwin,  15  Cal. 
352,  3  Am.  Rep.  588 ;  Stephens  v.  Gif-  503,  76  Am.  Dec.  500 ;  Patten  v.  Smith, 
ford,  137  Pa.  St.  219,  20  Atl.  542,  21  4  Conn.  450,  10  Am.  Dec.  166;  Swift 
A.  S.  R.  868 ;  Lehr  v.  Brodbeck,  192  v.  Thompson,  9  Conn.  63,  21  Am.  Dec. 
Pa.  St.  535,  43  Atl.  1006,  73  A.  S.  R.  718;  Fleming  v.  Townsend,  6  Ga.  103, 
828;  Boardman  v.  Keeler,  1  Aikens  60  Am.  Dec.  318;  Watson  v.  Williams, 
(Vt.)  158,  15  Am.  Dec.  670;  Foster  v.  4  Blackf.  (Ind.)  26,  28  Am.  Dec.  36; 
McGregor,  11  Vt.  595,  34  Am.  Dec.  Blystone  v.  Burgett,  10  Ind.  28,  68 
713;  Wilson  v.  Hooper,  12  Vt.  653,  36  Am.  Dec,  658;  Frankhouser  v.  EUett, 
Am.  Dec.  366;  Rice  v.  Courtis,  32  Vt.  22  Kan.  127,  31  Am.  Rep.  171;  Hol- 
460,  78  Am.  Dec.  597;  Daniels  v.  Nel-  brook  v.  Baker,  5  Greenl.  (Me.)  309, 
son,  41  Vt.  161,  98  Am.  Dec.  577;  17  Am.  Dec.  236;  Goodwin  v.  Good^ 
Wheeler  v.  Selden,  63  Vt.  429,  21  Atl.  win,  90  Me.  23,  37  Atl.  352,  60  A.  S. 
615,  25  A.  S.  R.  771,  12  LR.A.  600;  R.  231;  Badlam  v.  Tucker,  1  Pick. 
Mason  v.  Bond,  9  Leigh  (Va.)  181,  33  (Mass.)  389, 11  Am.  Dec.  202;  Shum- 
Am.  Dec.  243;  Edwards  v.  Harben,  2  way  v.  Rutter,  8  Pick.  (Mass.)  443, 
T.  R.  587,  1  Rev.  Rep.  548,  18  Eng.  19  Am.  Dec.  340;  Briggs  v.  Parkman, 
Rul.  Cas.  56  and  note.  2  Mete.  (Mass.)  258,  37  Am.  Dec.  89; 

2.  Short  V.  Tinsley,  1  Mete.  (Ky.)  Oriental  Bank  v.  Haskins,  3  Mete 
397,  71  Am.  Dec.  482;  Lehr  v.  Brod-  (Mass.)  332,  37  Am.  Dec.  140;  Brooks 
beck,  192  Pa.  St.  535,  43  Atl.  1006,  73  v.  Powers,  15  Mass.  244,  8  Am.  Dec 
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action  less  than  an  out  and  out  sale,  as  for  instance  a  chattel  mort- 
gage,* and  in  cases  in  which  retention  of  possession  is  not  incon- 
sistent with  the  provisions  in  the  deed  of  transfer.'  In  the  case  of 
chattel  mortgages  some  decisions  go  further  and  hold  that  retention 
of  possession  by  the  mortgagor  is  no  evidence  whatever  of  fraud.® 
It  is,  therefore,  generally  competent  to  allow  evidence  to  be  received 
to  repel  this  inference  of  fraud,  the  burden  being  on  the  transferee 
to  rebut  it.*     But  even  under  these  holdings,  the  presumption  of 

99;  Ingalls  v.  Herrick,  108  Mass.  351,  E.  658,  879,  76  A.  S.  R.  551;  Richmond 

11  Am.  Rep.  360;  Hopkins  v.  Bishop,  v.  Curdup,  Meigs  (Tenn.)  581,  33  Am. 

91  Mich.  328,  51  N.  W.  902,  30  A.  S.  Dec.  164;  Callen  v.  Thompson,  3  Yerg. 

R.  480;  Wilson  v.  Wabash,.  103  Minn«  (Tenn.)  475,  24  Am.  Dec.  587;  Bump- 

412,  115  N.  W.  203,  24  L.R.A.(N.S.)  as  v.  Dotson,  7  Humph.  (Tenn.)  310, 

1127  and  note;  Garland  v.  Chambers,  46  Am.  Dec.  81;  Daniels  v.  Nelson,  41 

11  Smedes  &  M.  (Miss.)  337,  49  Am.  Vt.  161,  98  Am.  Dec.  577;  Grant  v. 

Dee.  63;  Summers  v.  Roos,  42  Miss.  Lewis,  14  Wis.  487,  80  Am.  Dec.  785. 

749,  2  Am.  Rep.  653;  Clafiin  v.  Rosen*  Notes:  6  Am.  Dec.  288;  15  A.  S.  R. 

berg,  42  Mo.  439,  97  Am.  Dec.  336;  695;  32  L.R.A.  54;  18  Eng.  Rul.  Cas. 

Chaffee  v.  Atlas  Lumber  Co.,  43  Neb.  67. 

224,  61  N.  W.  637,  47  A.  S.  R.  753;  ft  Malone     v.      Hamilton,     Minor 

Haven  v.  Low,  2  N.  H.  13,  9  Am.  Dec.  (Ala.)  ^286,  12  Am.  Dec.  49;  Lund  v. 

25;  Cobum  v.  Pickering,  3  N.  H.  415,  Fletcher,  39  Ark.  325,  43  Am.  Rep. 

14  Am.  Dec.  375  and  note;  French  v.  270;  Blystone  v.  Burgett,  10  Ind.  28. 

Hall,  9  N.  H.  137,  32  Am.  Dec.  341 ;  68  Am.  Dec.  658 ;  Clark  v.  Hyman,  55 

Cogan  V.  Conover  Mfg.  Co.,  69  N.  J.  la.  14,  7  N.  W.  386,  39  Am.  Rep.  160 ; 

Eq.  809,  64  Atl.  973, 115  A.  S.  R.  629 ;  Hundley   v.    Webb,    3    J.    J.    Marsh. 

Diwer  v.  McLaughlin,  2  Wend.   (N.  (Ky.)  643,  20  Am.  Dec.  189 ;  Holbrook 

Y.)   596,  20  Am.  Dec.  655;  Bissell  v.  v.  Baker,  5  Greenl.  (Me.)  309, 17  Am. 

Hopkins,  3  Cow.  (N.  Y.)  166,  15  Am.  Dec.  236;  Googins  v.  GUmore,  47  Me. 

Dee.  259;  Barrow  v.  Paxton,  5  Johns.  9,  74  Am.  Dec.  472;  Barrow  v.  Pax- 

(N.  Y.)  258,  4  Am.  Dec.  354;  Beals  ton,  5  Johns.  (N.  Y.)  258,  4  Am.  Dec. 

V.  Guernsey,  8  Johns.  (N.  Y.)  440,  5  354;  Russell  v.  Winne,  37  N.  Y.  591, 

Am.   Dec.  348;  Litchfield  v.  White,  7  97  Am.  Dec.  755;  Monroe  v.  Hussey,  1 

N.  Y.  438,  57  Am.  Dec.  534;  Edgell  v.  Ore.  188,  75  Am.  Dec.  552.    And  see 

Hart,  9  N.  Y.  213,  59  Am.  Dec.  532;  Chattel  Mortgages,  vol.  5,  p.  431  et 

Prentiss  Tool  &  Supply  Co.  v.  Schir-  seq. 

mer,  136  N.  Y.  305,  32  N.  'E.  849,  32  7.  Malone     v.     Hamilton,     Minor 

A.  S.  R.  737;  Hodges  v.  Blount,  2  N.  (Ala.)  286,  12  Am.  Dec.  49;  Howard 

C.  414,  1  Am.  Dec.  563;   Trotter  v.  v.  Williams,  1  Bailey  L.  (S.  C.)  575 

Howard,  8  N.  C.  320,  9  Am.  Dec.  640 ;  21  Am.  Dec.  483. 

Monroe  v.  Hussey,  1  Ore.  188,  75  Am.  8.  Wilson  v.  Russell,  13  Md.  494,  71 

Dec.  552 ;  Marks  v.  Miller,  21  Ore.  317,  Am.    Dec.    645.      See    also    Chattel 

28  Pac.  14,  14  L.R.A.  190 ;  Wilt  v.  Mortgages,  vol.  5,  p.  432. 

Franklin,  1  Bin.    (Pa.)    502,   2   Am.  9.  Crawford  v.  Kirksey,  55  Ala.  282, 

Dec.  474;  Bom  v.  Shaw,  29  Pa.  St.  28  Am.  Rep.  704;  Swift  v.  Thompson, 

288,  72  Am.  Dec.  633;  Kid  v.  Mitchell,  9  Conn.  63,  21  Am.  Dec.  718;  Fleming 

1  Nott  &  McC.   (S.  C.)   334,  9  Am.  v.  Townsend,  6  Ga.  103,  50  Am.  Dec. 

Dec.  702;  Howard  v.  Williams,  1  Bail-  318;   Watson  v.  Williams,  4  Blackf. 

ey  L.  (S.  C.)  575,  21  Am.  Dec.  483;  (Ind.)  26,  28  Am.  Dec.  36;  Briggs  v. 

Pringle  v.  Rhame,  10  Rich.  h.  (S.  C.)  Parkman,  2  Mete.  (Mass.)  258,  37  Am. 

72,  67  Am.  Dec.  569 ;  Pregnall  v.  Mill-  Dec.  89 ;  Brooks  v.  Powers,  15  Mass. 

er,  21  S.  C.  385,  53  Am.  Rep.  684;  244,  8  Am.  Dec.  99;  Ingalls  v.  Herrick, 

Sloan  V.  Hunter,  56  S.  C.  385,  34  S.  108  Mass.  351, 11  Am.  Rep.  360;  Hop- 
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fraud  becomes  conclusive  if  not  rebutted.*^  And  it  is  sometimes  held 
that  the  presumption  may  not  be  rebutted  merely  by  showing  that 
the  sale  was  really  in  good  faith;  but  a  satisfactory  reason  must  be 
shown  for  allowing  the  vendor  to  retain  the  possession  of  the  goods.^* 
The  rule  that  the  presumption  is  absolute  is  said  to  be  founded  in 
policy — a  choice  of  the  lesser  of  two  evils— and  it  is  sometimes  said  in 
justification  of  the  rule  that  where  one  of  two  innocent  persons  must 
suflfer  by  the  fraud  of  another,  it  should  be  he  who  made  the  com- 
mission of  the  fraud  possible.^*  On  the  other  hand,  the  hardship 
of  the  inflexible  rule  that  the  presumption  is  conclusive  is  pointed 
out.  It  is  said  that  the  vendee  ought  to  be  able  to  show  the  honesty 
of  the  transaction,  and  that  the  question  of  fraud  should  be  one  of 
fact  for  the  jury;  ^*  and,  moreover,  that  such  a  rule  would  greatly 
embarrass  commercial  transactions,  which  have  so  enormously  in- 
creased in  modern  times,  if  the  property  transferred  were  required 
in  all  cases  immediately  to  be  removed.^* 

78.  Statutory  Rule. — The  question  as  to  whether  retention  of  pos- 
session by  a  vendor  is  conclusive  or  merely  prima  facie  evidence  of 
fraud  has  been  the  subject  of  ao  much  conflict  that  it  has  frequently 
been  taken  in  hand  by  the  legislatures  and  definitely  settled  one  way 
or  the  other.  In  many  jurisdictions  the  presumption  of  fraud  aris- 
ing from  unchanged  possession  of  personal  property  after  a  sale  is 

kins  V.  Bishop,  91  Mich.  328,  51  N.  W.  Am.  Dec.  587;  Bnmpas  v.  Dotson,  7 

902,  30  A.  S.  R.  480;  Claflin  v.  Rosen-  Humph.  (Tenn.)  310,  46  Am.  Dec.  81; 

berg,  42  Mo.  439,  97  Am.  Dec.  336;  Grant  v.  Lewis,  14  Wis.  487,  80  Am. 

Haven  v.  Low,  2  N.  H.  13,  9  Am.  Dec.  Dec.  785. 

25 ;  Coburn  v.  Pickering,  3  N.  H.  415,  Notes :  6  Am.  Dec.  288 ;  15  A.  S.  R. 

14  Am.  Dec.  375  and  note;  French  v.  695. 

Hall,  9  N.  H.  137,  32  Am.  Dec.  341 ;  10.  Swift  v.  Thompson,  9  Conn.  63, 

Chamberlain  Co.  v.  Tuttle,  75  N.  H.  21  Am.  Dec.  718;  Fleming  v.  Town- 

171,  71  Atl.  865,  25  L.R.A.(N.S.)  604;  send,   6   Ga.   103,  50  Am.   Dee.  318; 

Divver  v.  McLaughlin,  2  Wend.   (N.  French  v.  Hall,  9  N.  H.  137,  32  Am. 

Y.)  596,  20  Am.  Dec.  655;  Bissell  v.  Dec.  341;  Russell  v.  Winne,  37  N.  Y. 

Hopkins,  3  Cow,  (N.  Y.j  166>  15  Am.  591,   97   Am.    Dec.    755:    Howard   v. 

Dec.  259;  Edgell  v.  Hart,  9  N.  Y.  213,  WiUiams,  1  Bailey  L.  (S.  C.)  575,  21 

59   Am.   Dec.   532 ;   Prentiss    Tool   &  Am.  Dec.  483 ;  Grant  v.  Lewis,  14  Wis. 

Supply  Co.  V.  Schirmer,  136  N.  Y.  30o,  487,  80  Am.  Dec.  785. 

32  N.  E.  849,  32  A.  S.  R.  737 ;  Trotter  Note :  14  Am.  Dec.  383. 

V.  Howard,  8  N.  C.  320,  9  Am.  Dec.  11.  Note:  14  Am.  Dec.  383. 

640;  Piedmont  Sav.  Bank  v.  Levy,  138  12.  Wilson  v.  Walrath,  103  Minn. 

N.  C.  274,  50  S.  E.  657,  3  Ann.  Cas.  412,  115  N.  W.  203,  24  L.R.A.(N.S.) 

785  and  note;  Marks  v.  Miller,  21  Ore.  1127  and  note;  Davis  v.  Bigler,  62  Pa. 

317,  28  Pae.  14,  14  L.R.A.  190;  Bom  St.  242,  1  Am.  Rep.  393;  Stephens  v. 

V.  Shaw,  29  Pa.  St.  288,  72  Am.  Dec.  Gifford,  137  Pa.  St.  219,  20  Atl.  542, 

633;  Pringle  v.  Rhame,  10  Rich.  L.  (S.  21  A.  S.  R.  868. 

C.)  72,  67  Am.  Dec.  569;  Pregnall  v.  13.  Wilson   v.   Walrath,   103  Minn. 

Miller,  21  S.  C.  385,  53  Am.  Rep.  684;  412,  115  N.  W.  203,  24  L..RA.(N.S.) 

Richmond  v.  Curdup,  Meigs   (Tenn.)  1127  and  note. 

581,    33    Am.    Dec.    164;    Callen    v.  14.  Note:  24  L.R.A.(N.S.)  1130. 

Thompson,  3  Yerg.    (Tenn.)    475,  24 
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made  conclusive  by  statute,**  while  in  other  jurisdictions  there  are 
statutes  expressly  providing  that  retention  of  possession  of  chattels 
by  the  vendor  shall  be  prima  facie  evidence  of  fraud,**  and  still  others 
require  either  a  change  of  possession,  or  a  written  statement  to  be 
executed  and  recorded.*'  But  even  where  by  statute  continued  pos- 
session by  the  vendor  is  merely  prima  facie  evidence  of  fraud,  it 
becomes  conclusive,  unless  the  vendee  shows  that  the  sale  was  made 
in  good  faith,  and  without  any  intent  to  defraud  creditors.  The 
possession  in  the  vendor  is  all  that  need  be  shown,  in  the  first  in- 
stance, by  the  creditor  contesting  the  validity  of  the  transaction, 
and  that  being  shown,  the  statute  presumes  it  to  be  fraudulent ;  then 
the  onus  is  thrown  on  the  claimant  of  the  property  under  the  sale, 
to  show  from  all  circumstances  surrounding  the  transaction  its  true 
character,  in  order  to  repel  the  presumption  of  fraud ;  and  if  he  fails 
in  his  evidence  to  show  that  the  sale  was  made  in  good  faith,  with- 
out any  intent  to  defraud  creditors,  the  presumption  of  fraud  first 
raised  by  the  law  becomes  conclusive  evidence  of  the  fact.*® 

79.  Real  Property. — ^Retention  of  possession  of  real  property  after 
absolute  sale  thereof  is  not  evidence  of  fraud,  as  it  sometimes  is  in 
the  case  of  movable  property,**  unless  there  are  no  registry  acts  in 
the  jurisdiction  in  question,  in  which  case  there  is  no  reason  for 
any  distinction  between  real  and  personal  property.*®  There  is  a 
wide  difference  between  a  mortgage  of  land  and  chattels  real,  and 
mortgages  of  mere  goods  and  movables.  In  the  one  case,  the  title 
deeds  are  the  proper  documents  to  show  the  title;  and  possession 
cannot  mislead.*  But  in  the  case  of  personal  chattels,  possession  is 
the  common  evidence  of  title.*    In  a  mortgage  of  real  estate  it  is 

15.  Stevens  v.  Irwin,  15  Cal.  503,  17.  Orr  v.  Kenworthy,  143  la.  6, 121 
76  Am.  Dec.  500;  Bull  v.  Bray.  89  Cal.  N.  W.  539,  136  A.  S.  R.  728;  Ken- 
286,  26  Pac.  873,  13  L.R.A.  576;  tucky  Refining  Co.  v.  Globe  Refining 
Burnes  v.  Daviess  County  Bank,  etc.,  Co.,  104  Ky.  559,  47  S.  W.  602,  84 
Co.,  135  Ky.  355,  122  S.  W.  182,  135  A.  S.  R.  468,  42  L.R.A.  353. 

A.  S.  R.  467,  25  L.R.A..(N.S.)  525;  18.  Kuykendall  v.  McDonald;  15 
Western  Min.  Supply  Co.  v.  Quinn,  40  Mo.  416,  57  Am.  Dec.  212.  ^ 

Mont.  156,  105  Pac.  732,  135  A.  S.  R  19.  Short  v.  Tinsley,  1  Mete.  (Ey!) 
612,  20  Ann.  Cas.  173,  28  L.R.A.(N.S.)  397,  71  Am.  Dec.  482;  Waller  v.  Todd, 
-214  and  note;  Taylor  v.  Wooden,  30  3  Dana  (Ky.)  503,  28  Am.  Dec.  94. 
Okla.  6, 118  Pac.  372,  36  L.R.A.(N.S.)  20.  Bates  v.  Cobb,  29  S.  C.  395,  7 
1018 ;  Johnson  v.  Emery,  31  Utah  126,  S.  E.  743,  13  A.  S.  R.  742. 
Se  Pac.  869, 11  Ann.  Cas.  23;  Charles-  1.  Rocheblaye  v.  Potter,  1  Mo.  561, 
ton  Co-op  V.  Allen,  40  Utah  575,  123  14  Am.  Dec.  305 ;  Cobum  v.  Pickering, 
Pac.  578,  Ann.  Cas.  1914D  1092;  3  N.  H.  415,  14  Am.  Dec.  375;  Bates 
€hamberlayne  v.  Temple,  2  Rand.  v.  Cpbb,  29  S.  C.  395,  7  S.  E.  743,  13 
(Va.)  384,  14  Am.  Dec.  786.  A.  S.  R.  742;  Alton  v.  Harrison,  Li  R. 

Note;  24  LJl.A.(N.S.)  1138.  4  Ch.  622,  38  L.  J.  Ch.  669,  21  L.  T. 

16.  Wilson  V.  Walrath,  103  Minn.  N.  'S.  282,  17.  W.  R  1034,  18  Eng.  Rul. 
412,  115  N.  W.  203,  24  LJl.A.(N.S.)    Cas.  47  and  note. 

1127  and  note.  2.  Colt  v.  Ives,  31  Conn.  25,  81  Am. 
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not,  therefore,  a  badge  of  fraud  that  possession  does  not  follow  the 
deed,*  but  it  is  a  pure  question  of  the  actual  intent  of  the  transaction.* 
80,  Rights  of  Purchaser. — The  rights  of  one  who  buys  personal 
property  and  leaves  it  with  the  vendor  for  any  purpose,  temporary 
or  otherwise,  depend  primarily  on  the  question  whether  the  presump- 
tion of  fraud  arising  therefrom  is  deemed  conclusive  or  only  prima 
facie.*  If  the  presumption  is  held  conclusive,  the  purchaser,  of 
course,  has  no  rights  as  against  either  creditors  or  subsequent  pur- 
chasers, whereas  if  the  presumption  may  be  rebutted,  the  owner's 
right  to  hold  the  property  as  against  creditors  or  subsequent  purchas- 
ers of  the  vendor  will  depend  upon  the  further  question  whether 
the  fact  that  it  is  inconvenient  for  the  vendee  to  take  or  retain 
possession  of  the  property  is  a  reasonable  excuse  for  leaving  it  with 
the  vendor.* 

Requisites  and  Sufficiency  of  Change  of  Possession 

81;  In  General, — When  a  case  arises  under  the  provisions  of  the 
statute  of  frauds,  requiring  an  immediate  delivery  and  an  actual  and 
continued  change  of  possession  on  a  sale  of  goods,  a  question  of  fact 
is  raised  as  to  whether  these  requirements  have  been  complied  with, 
which  must  be  determined  like  any  other  question  of  fact,  by  an 
inspection  of  all  the  circumstances  of  the  case.'  While  the  authori- 
ties are  entirely  harmonious  as  to  the  necessity  of  change  of  posses- 
sion to  sustain  a  transfer  of  personal  property  as  against  creditors 
and  subsequent  bona  fide  purchasers,  it  is  a  question  of  no  small 
difficulty  to  determine  what  is  a  sufficient  change.®  This  is  a  ques- 
tion which  will  necessarily  vary  with  the  circumstances  of  each  par- 
Dee.  161 ;  Short  v.  Tinsley,  1  Mete.  47  and  note. 
(Ky.)  397,  71  Am.  Dec.  482;  Hundley  6.  Note:  25  L.R.A.(N.S.)  604. 
V.  Webb,  3  J.  J.  Marsh.  (Ky.)  643,  20  For  a  thorough  discussion  of  the 
Am.  Dee.  189 ;  Jarvis  t.  Davis,  14  B.  effect  of  the  retention  of  possession  by 
Mon.  (Ky.)  529,  61  Am.  Dec.  166;  the  vendor,  and  the  sufficiency  of  the 
Rocbeblave  v.  Potter,  1  Mo.  561,  14  designation  of  goods  so  retained,  see 
Am.  Dec.  305 ;  Cobum  v.  Pickering,  Barber  v.  Andrews,  29  R.  L  51,  69  AtL 
3  N.  H.  415, 14  Am.  Dec.  375;  Streep-  1,  26  L.R.A.(N.S.)  1  and  note, 
er  V.  Eckart,  2  Whart.  (Pa.)  302,  30  6.  Note:  25  L.R.A.(N.S.)  604. 
Am.  Dec.  258;  Howard  v.  Williams,  7.  Godchaux  v.  Mulford,  26  Cal.  316^ 
1  Bailey  L.  (S.  C.)  575,  21  Am.  Dec.  85  Am.  Dec.  178;  Feeley  v.  Boyd,  143 
483;  Bates  v.  Cobb,  29  S.  C.  395,  7  Cal.  282,  76  Pac.  1029,  65  L.R.A.  943; 
S.  E.  743,  13  A.  S.  R.  742.  Colt  v.  Ives,  31  Conn.  25,  81  Am.  Dec. 

3.  Cobum  V.  Pickering,  3  N.  H.  415,  161;  Tognini  v.  Kyle,  17  Nev.  209,  30 
14  Am.  Dee.  375;  Alton  v.  Harrison,  Pac.  829,  45  Am.  Rep.  442;  Stephens 
L.  R.  4  Ch.  622,  38  L.  J.  Ch.  669,  21  v.  Gifford,  137  Pa.  St.  219,  20  Atl.  542, 
L.  T.  N.  S.  282,  17  W.  R.  1034,  18  21  A.  S.  R.  868. 

Eng.  Rul.  Cas.  47  and  note.  8.  Clafiin  v.  Rosenberg,  42  Mo.  439, 

4.  Alton  v.  Harrison,  L.  R.  4  Ch.  97  Am.  Dee.  336  and  note;  Renuinger 
622,  38  L.  J.  Ch.  669,  21  L.  T.  N.  S.  v.  Spatz,  128  Pa.  St.  524,  18  Atl.  405. 
282,  17  W  R.  1034, 18  Eng.  Rul.  Cas.  15  A.  S.  R.  692  and  note. 
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ticular  case,  and  its  determination  will  depend,  not  only  on  the 
character  of  the  property,  but  also  on  the  nature  of  the  transaction, 
the  poeitioa  of  lie  parties,  and  the  intended  use  of  the  property.* 
There  are,  however,  certain  broad  and  general  requirements  which 
the  change  of  possession  must  possess  in  order  to  make  it  sufficient. 
It  must  be  actual,*^  continued,**  exclusive,**  and  so  open,  notorious, 
and  unequivocal  as  to  apprise  the  community,  or  those  who  axe  accus* 
tomed  to  deal  with  the  seller,  that  the  goods  have  changed  hands, 
and  that  the  title  has  passed  out  of  the  seller  and  into  the  purchaser.^* 
82.  Particular  Acts  as  Effecting  Change  of  Possession. — ^Delivery 
to  the  agent  of  the  vendee  is  sufficient,**  and  it  has  been  held  that 
the  delivery  to  a  carrier  is  a  sufficient  change  of  possession  to  make 
the  sale  valid  as  against  attaching  creditors,*'^  though  this  is  not 

9.  Fedey  v.  Boyd,  143  Cal.  282,  76  51  N.  W.  902,  30  A.  S.  R.  480;  Claflin 
Pac.  1029,  65  LJI.A.  943 ;  Claflin  v.  v.  Rosenberg,  42  Mo.  439,  97  Am.  Deo. 
Rosenberg,  42  Mo.  439,  97  Am.  Dec.  336  and  note;  Lawrence  v.  Bumham, 
336  and  note;  Renninger  v.  Spatz,  128  4  Nev.  361,  97  Am.  Dec.  540;  Davis 
Pa.  St.  524,  18  Atl.  405,  15  A.  S.  R.  v.  Bigler,  62  Pa.  St.  242,  1  Am.  Rep. 
692  and  note ;  Stephens  v.  Qifford,  137  393 ;  Morris  v.  Hyde,  8  Vt.  352,  30 
Pa.  St.  219,  20  Atl.  542,  21  A.  S.  R.  Am.  Dec.  475;  Mills  v.  Warner,  19  Vt. 
868.  609,  47  Am.  Dec.  711. 

10.  Whitney  v.  Stark,  8  Cal.  514,  68       Note :  15  A.  S.  R.  695. 

Am.  Dec.  360;  Etchepare  v.  Aguirre,  Giving  back  possession  of  personal 
91  Cal.  288,  27  Pac.  668,  929,  25  A.  property  to  vendor,  after  a  sale  there- 
S.  R.  180;  Feeley  v.  Boyd,  143  Cal.  of,  upon  a  hiring,  and  for  a  temporary 
282,  76  Pac.  1029,  65  L.R.A.  943;  purpose,  does  not  render  such  sale 
Claflin  y.  Rosenberg,  42  Mo.  439,  97  fraudulent,  where  there  has  been  a  vis- 
Am.  Dec.  336  and  note;  Lawrence  v  ible  and  substantial  change  of  posses- 
Bumham,  4  Nev.  361,  97  Am.  Dec.  sion.  French  v.  Hall,  9  N.  H.  137,  32 
540;  Tognini  v.  Kyle,  17  Nev.  209,  30  Am.  Dec.  341. 

Pac.  829,  45  Am.  Rep.  442;  Moore  v.  12.  Claflin  v.  Rosenberg,  42  Mo.  439, 

Kelley,  5  Vt.  34,  26  Am.  Dec.  283;  97  Am.  Dec.  336  and  note;  Baldwin  v. 

Morris  v.  Hyde,  8  Vt.  352,  30  Am.  Dec  Thayer,  71  N,  H.  257,  52  Atl.  852,  93 

475;  Mills  v.  Warner,  19  Vt.  609,  47  A.  S.  R.  510;  Babb  v.  Clemson,  10 

Am.  Dec.  711.  Serg.  &  R.   (Pa.)   419,  13  Am.  Dec. 

The  possession  is  not  changed,  with-  684;  McKibbin  v.  Martin,  64  Pa.  St. 

in  the  meaning  of  this  r.-.e,  where  the  352,  3  Am.  Rep.  588;  Morris  v.  Hyde, 

vendor's  servant  retains  the  possession  8  Vt.  352,  30  Am.  Dec.  475. 

of  the  articles,  though  the  vendor  may  IS.  Monmouth  Second  Nat.  Bank  v. 

have  removed  from  the  place  where  Gilbert,  174  111.  485,  51  N.  E.  584,  66 

they  are  kept.    Moore  v.  Kelley,  5  Vt  A.  S.  R.  306;  Claflin  v.  Rosenberg,  42 

34,  26  Am.  Dec.  283.  Mo.  439,  97  Am.  Dec.  336  and  note; 

11.  FitEgerald  v.  Gorbam,  4  Cal,  French  v.  Hall,  9  N.  H.  137,  32  Am, 
289,  60  Am.  Dee.  616;  Whitney  v.  Dec.  341;  Baldwin  v.  Thayer,  71  N.  H. 
Stark,  8  Cal.  514,  68  Am.  Dec.  360;  257,  52  Atl.  852,  93  A.  S.  R.  510.  . 
McFall  V.  Buckeye  Grangers'  Wsa^  Note:  15  A.  S.  R.  695. 

house  Assoc,  122  Cal.  468,  55  Pae.      14.  Sharon  v.  Shaw,  2  Nev.  289,  90 

253,  68  A.  S.  R.  47;  Feeley  v.  Boyd,  Am.  Dec.  546. 

143  Cal.  282,  76  Pac.  1029,  65  L.R.A.       16.  Note:  22  L.R.A.  425. 

943;  Hopkins  v.  Bishop,  91  Mich.  328, 
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universally  conceded. *•  A  joint  or  concurrent  possession  of  vendor 
and  vendee  is  never  sufficient.*'  Under  some  circumstances  the  actual 
removal  of  the  goods  may  be  unnecessary,*®  provided  there  be  some 
open  and  notorious  act  clearly  indicative  of  delivery  and  possession, 
which  would  impart  notice  to  a  prudent  man  that  a  change  had  taken 
place.**  It  is  on  this  question  of  fact,  whether  there  be  any  act 
sufficiently  open  and  notorious,  indicative  of  change  of  possession, 
that  many  decisions  turn ;  ^*  but  it  is  sometimes  held  that,  in  the 

16.  Baldwin  v.  Thayer,  71  N.  H.  257,  Dec.  399;  Allen  v.  Cowan,  23  N.  T. 
52  Atl.  852,  93  A.  S.  R.  510.  502,  80  Am.  Dec.  316;  Marks  v.  MU- 

17.  Claflin  v.  Rosenberg,  42  Mo.  ler,  21  Ore.  317,  28  Pac.  14,  14  L.R.A. 
439,  97  Am.  Dee.  336;  Babb  v.  Clem-  190;  Born  v.  Shaw,  29  Pa.  St.  288,  J2 
son,  10  Serg.  &  R.  (Pa.)  419,  13  Am.  Am.  Dec.  633;  McKibbin  v.  Martin,  64 
Dee.  684;  Brawn  v.  Keller,  43  Pa.  St.  Pa.  St.  352,  3  Am.  Rep.  588;  Ren- 
104,  82  Am.  Dee.  554;  Mills  v.  Warn-  ninger  v.  Spatz,  128  Pa.  St.  524,  18 
er,  19  Vt.  609,  47  Am.  Dee.  711.  Atl.  405,  15  A.  S.  R.  692;  Blake  v. 

18.  Bernal  v.  Hovious,  17  Cal.  541,  Jones,  Bailey  Eq.  (S.  C.)  141,  21  Am. 
79  Am.  Dec.  147;  Davis  v.  McFarlane,  Dec.  530;  Barney  v.  Brown,  2  Vt.  374, 
37  Cal.  634,  99  Am.  Dec.  340;  Mills  19  Am.  Dec.  720;  Lynde  v.  Melvin,  11 
V.  Camp,  14  Conn.  219,  36  Am.  Dec.  Vt.  683,  34  Am.  Dec.  717;  Potter  v. 
488;  Calkins. V.  Lockwood,  17  Conn.  Washburn,  13  Vt.  558,  37  Am.  Dec. 
154,  42  Am.  Dec.  729 ;  Colt  v.  Ives,  615 ;  Sanborn  v.  Kittredge,  20  Vt.  632, 
31  Conn.  25,  81  Am.  Dec.  161;  Kellogg  50  Am.  Dec.  58;  Ross  v.  Draper,  55  Vt. 
Newspaper  Co.  v.  Peterson,  162  111.  404,  45  Am.  Rep.  624;  Kinney  v.  Rock 
158,  44  N.  E.  411,  53  A.  S.  R.  300;  Springs  First  Nat.  Bank,  10  Wyo.  115, 
Maize  v.  Bowman,  93  Ky.  205,  19  S.  67  Pac.  471,  98  A.  S.  R.  972. 

W.  589,  17  L.R.A.  81;  Kentucky  Re-  19.  Calkins  v.  Lockwood,  17  Conn, 

fining  Co.  v.  Globe  Refining  Co.,  104  154,  42  Am.  Dec.  729 ;  Colt  v.  Ives,  31 

Ky.  559,  47  S.  W.  602,  84  A.  S.  R.  468,  Conn.  25,  81  Am.  Dec.  161;  Hull  v. 

42    L.R.A.    353 ;    Southern    Bank    v.  Sigsworth,  48  Conn.  258,  40  Am.  Rep. 

Wood,  14  La.  Ann.  554,  74  Am.  Dec.  107;  Kellosg  Newspaper  Co.  v.  Peter- 

446 ;  Ludwig  v.  Fuller,  17  Me.  162,  35  son,  162  111.  158,  44  N.  E.  411,  53  A. 

Am.  Dee.  245;  Bethel  Steam  Mill  Co.  S.  R.  300;  Lewis  v.  Whittemore,  5  N. 

v.  Brown,  57  Me.  9,  99  Am.  Dec.  752;  H.  364,  22  Am.  Dec.  466;  McKibbin 

Goodwin  v.  Goodwin,  90  Me.  23,  37  Atl.  v.  Martin,  64  Pa.  St.  352,  3  Am.  Rep. 

352,  60  A.  S.  R.  231;  Van  Brunt  v.  588;  Barney  v.  Brown,  2  Vt.  374,  19 

Pike,  4  Gill   (Md.)  270,  45  Am.  Dec.  Am.  Dec.  720;  Sanborn  v.  Kittredge, 

126;     Badlam    v.     Tucker,    1     Pick.  20  Vt,  632,  50  Am.  Dec.  58;  Ross  v. 

(Mass.)  389,  11  Am.  Dec.  202;  Legg  Draper,  55  Vt.  404,  45  Am.  Rep.  624. 

V.  Willard,  17  Pick.   (Mas?.)   140,  28  20.  Bethel  Steam  MiU  Co.  v.  Brown, 

Am.  Dec.  282;  Jewett  v.  Warren,  12  57  Me.  9,  99  Am.  Dec.  752;  Legg  v. 

Mass.  300,  7  Am.  Dec.  74;  Buffington  Willard,  17  Pick.  (Mass.)  140,  28  Am. 

V.  Curtis,  15  Mass.  528,  8  Am.  Dec.  Dec.    282;    Claflin    v.    Rosenberg,    42 

115;  Thomdike  v.  Bath,  114  Mass.  116,  Mo.  439,  97  Am.  Dec.  336;  Sharon  v. 

19  Am.  Rep.  318;  Webster  v.  Ander-  Shaw,  2  Nev.  289,  90  Am.  Dec.  546; 

son,  42  Mich.  554,  4  N.  W.  288,  36  Am.  Tognini  v.  Kyle,  17  Nev.  209,  30  Pac. 

Rep.  452;  Claflin  v.  Rosenberg,  42  Mo.  829,  45  Am.  Rep.  442;  McKibbin  v. 

439,  97  Am.  Dec.  336;  Sharon  v.  Sliaw,  Martin,  64  Pa.  St.  352,  3  Am.  Rep. 

2  Nev.  289,  90  Am.  Dec.  546;  Tognini  588;  Sleeper  v.  Pollard,  28  Vt.  709,  67 

V.  Kyle,  17  Nev.  209,  30  Pac.  829,  45  Am.  Dec.  741.                   . 

Am.  Rep.  442;  Lewis  v.  Whittemore,  Mere   notification   to   a   servant   in 

5  N.  H.  364,  22  Am.  Dec.  466;  Noble  charge  that  personal  property  has  ..jen 

V.  Smith,  2  Johns.  (N.  Y.)  52,  3  Am.  sold,  accompanied  with  a  request  by  the 
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absence  of  unusual  circumstances,  even  express  notice  to  the  creditors 
is  not  sufficient  to  overcome  the  presumption  arising  from  the  con- 
tinuing possession  of  the  vendor.^  In  general  the  goods  must  either 
pass  to  the  vendee,  or  the  vendor  must  pass  away  from  them,  leav- 
ing them  in  the  exclusive  possession  of  the  vendee.*  In  some  juris- 
dictions it  is  held  that  when  possession  cannot  be  delivered  at  all, 
or  without  defeating  fair  and  honest  objects  intended  to  be  eflPected 
by,  and  which  constituted  the  motive  for  entering  into,  the  contract, 
the  case  is  regarded  as  an  exception  to  the  rule  that  retention  of 
possession  is  fraud,'  but  something  beyond  the  convenience  of  the 
parties  must  be  shown.*  The  extreme  case  is  reached  when  it  is  said 
that  if  merchandise  sold  remains  in  the  possession  of  the  vendor  for 
a  specific  purpose,  as  part  of  the  consideration,  the  sale  being  otherwise 
complete,  the  possession  of  the  vendor  is  to  be  considered  the  posses- 
sion of  the  vendee,  and  the  delivery  as  sufiicient  to  pass  the  title  even 
against  subsequent  purchasers,^  and  in  such  cases  the  vendor  is  regard- 
ed as  a  mere  bailee.* 

83.  Transactions  between  Persons  Residing  Together. — Change  of 
possession  is  just  as  necessary  in  transactions  between  husband  and 
wife,  or  others  occupying  a  close  relationship,  as  between  strangers.' 
The  reason  of  the  rule,  which  is  to  prevent  fraudulent  transfers  of 
property,  applies  more  strongly  to  transactions  between  husbands 

purchaser  to  continue  in  his  employ-  547,  36  Pac.  857,  41  A.  S.  R.  200; 

ment,  is  not  such  delivery  or  change  O'Kane  v.  Whelan,  124  Cal.  200,  5G 

of  possession  as  will  vest  the  property  Pac.  880,  71  A.  S.  R.  42;  Hargrove  v. 

in  the  purchaser  as  against  the  subse-  Turner,  112  Ga.  134,  37  S.  E.  89,  81 

quent  attaching  creditors  of  the  party  A.  S.  R.  24;  Lewis  v.  Liove,  2  B.  Mon. 

from   whom    he    bought.      Sharon    v.  (Ky.)  345,  38  Am.  Dec.  161;  Beale  v. 

Shaw,  2  Nev.  289,  90  Am.  Dec.  54G.  Delancy,  6  Mart.  N.  S.  (La.)  640,  17 

1.  Baldwin  v.  Thayer,  71  N.  H.  257,  Am.  Dec.  199;  McKee  v.  Garcelon,  60 
52  Atl.  852,  93  A.  S.  R.  510.  Me.  165,  11  Am.  Rep.  200;  Chapman 

2.  Sharon  v.  Shaw,  2  Nev.  289,  90  v.  Mcllwrath,  77  Mo.  38,  46  Am.  Rep. 
Am.  Dec.  546.  1;  Savage  v.  Murphy,  34  N.  Y.  508, 

Note:  97  Am.  Dec.  341.  90  Am.  Dec.  733;  Brown  V.  Mitchell, 

3.  Bom  V.  Shaw,  29  Pa.  St.  288,  72  102  N.  C.  347,  9  S.  E.  702, 11  A.  S.  R. 
Am.  Dec.  633.  748 ;  McVicker  v.  May,  3  Pa.  St.  224, 

4.  Clow  V.  Woods,  5  Serg.  &  R.  45  Am.  Dec.  637;  Lehr  v.  Brodbeck, 
(Pa.)  275,  9  Am.  Dee.  346;  Born  v.  192  Pa.  St.  535,  43  Atl.  1006,  73  A. 
Shaw,  29  Pa.  St.  288,  72  Am.  Dec.  S.  R.  828;  Hudnal  v.  Wilder,  4  Mc- 
633.  Cord  L.  (S.  C.)  294, 17  Am.  Dec.  744; 

6.  Bethel  Steam  Mill  Co.  v.  Brown,  McGhee  v.  Wells,  57  S.  C.  280,  35  S. 
57  Me.  9,  99  Am.  Dec.  752;  Goodwin  E.  529,  76  A,  S.  R.  567;  Leavitt  v. 
V.  Goodwin,  90  Me.  23,  37  Atl.  352,  60  Jones,  54  Vt.  423,  41  Am.  Rep.  849 ; 
A.  S.  R.  231.  .  \Yheeler  v.  Selden,  63  Vt.  429,  21  Atl. 

6.  Goodwin  v.  Goodwin,  90  Me.  23,  615,  25  A,  S.  R.  771,  12  L.R.A.  600 
37  Atl.  352,  60  A.  S.  R.  231.  and  note;    Caswell   v.   Jones,  65   Vt. 

7.  Morgan  v.  Ball,  81  Cal.  93,  22  457,  26  Atl.  529,  36  A.  S.  IJ.  879,  20 
Pac.  331,  15  A.  S.  R,  34,  5  L.RA.  L.R.A.  503. 

579;    Murphy  v.   Mulgrew,   102   Cal.       Note:  90  A.  S.  R.  545. 
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and  wives  than  to  those  between  other  persons,  because  of  the  greater 
facility  for  the  commission  of  frauds  of  this  character  between  the 
former ;  ^  but,  owing  to  the  situation  of  the  parties,  a  state  of  facts 
may  be  sufficient  change  between  such  persons  which  would  not 
be  sufficient  under  ordinary  circumstances.*  Under  the  law  as  it 
now  stands,  where  the  wife  has  separate  property,  which  is  kept  in 
the  house  in  which  she  and  her  husband  reside,  it  is  to  be  deemed 
in  her  possession,  as  much  as  the  property  of  the  husband  kept  therein 
may  be  deemed  in  his  possession.*®  So  it  has  been  held  that  where 
a  husband  executes  and  delivers  a  bill  of  sale  of  chattels  to  his  wife, 
without  an  actual  delivery  of  the  chattels,  and  tells  her  that  the 
property  is  hers,  and  she  accepts  the  bill  of  sale  and  gives  her  hus- 
band authority  to  hold  the  property  as  her  agent,  and  he  uses  the 
property  as  hers,  and  for  the  benefit  of  the  family  according  to  her 
directions,  this  in  law  constitutes  a  constructive  delivery  of  the  prop- 
erty, and  a  good  title  thereto  vests  in  the  wife.**  But  other  cases 
hold  that  such  facts  are  not  sufficient  to  satisfy  the  statute.*'  In  the 
case  of  a  gift  by  a  father  to  his  minor  child,  the  possession  is  pre- 
sumed to  be  in  the  child  even  though  the  father  exercises  control 
over  the  property  and  appropriates  it  to  his  own  use.**  The  theory 
of  these  cases  is  that  the  law  places  the  possession  of  it  in  the  parent 
or  guardian,  and  the  possession  of  the  parent  is  virtually  the  posses- 
sion of  the  minor.**  But  such  a  conveyance  is  regarded  by  the 
courts  with  great  suspicion,  and  if  the  fa<;ts  indicate  that  it  is  not. 
bona  fide,  they  hold  it  fraudulent.**  Some  cases  hold  that  where 
the  parties  to  a  conveyance  of  personal  property  reside  together,  an 
actual  visible  change  of  possession,  such  as  might  be  understood  and 

8.  Wheeler  v.  Selden,  63  Vt.  429,  21  13.  Dodd  v.  McCraw,  8  Ark.  83,  46- 
Atl.  615,  25  A.  S.  R.  771,  12  L.R.A.  Am.  Dec.  301;  Danley  v.  Rector,  10 
600.  Ark.  211,  50  Am.  Dec.  242;  Hargrove 

9.  Morgan  v.  Ball,  81  Cal.  93,  22  v.  Turner,  112  Ga.  134,  37  S.  E.  89,  81 
Pac.  331,  15  A.  S.  R.  34,  5  L.R.A.  A.  S.  R.  24;  Howe  v.  Waysman,  12 
579 ;  Hargrove  v.  Turner,  112  Ga.  134,  Mo.  169,  49  Am.  Dec.  126 ;  Kid  v. 
37  S.  E.  89,  81  A.  S.  R.  24;  Bullitt  v.  Mitchell,  1  Nott  &  McC.  (S.  C.)  334,  9 
Taylor,  34  Miss.  708,  69  Am.  Dec.  412 ;  Am.  Dec.  702 ;  Howard  v.  Williams,  1 
Chapman  v.  Mcllwrath,  77  Mo.  38,  Bailey  L.  (S.  C.)  575,  21  Am.  Dec. 
46  Am.  Rep.  1;  Allen  v.  Cowan,  23  483. 

N.  Y.  502,  80  Am.  Dec.  316 ;  Brown  v.  14.  Dodd  v.  McCraw,  8  Ark.  83,  46 
Mitchell,  102  N.  C.  347,  9  S.  E.  702, 11  Am.  Dec.  301;  Hargrove  v.  Turner,. 
A.  S.  R.  748;  McVicker  v.  May,  3  Pa.  112  Ga.  134,  37  S.  E.  89,  81  A.  S.  R, 
St.  224,  45  Am.  Dec.  637.  24;  Howe  v.  Waysman,  12  Mo.  169,  49- 

10.  Chapman  v.  Mcllwrath,  77  Mo.  Am.  Dec  126;  Howard  v.  Williams,  1 
38,  46  Am.  Rep.  1;  Allen  v.  Cowan,  Bailey  L.  (S.  C.)  675,  21  Am.  Dec. 
23  N.  Y.  502,  80  Am.  Dec,  316.  483;  Kid  v.  Mitchell,  1  Nott  &  McC. 

11.  Brown   v.   MitcheU,  102   N.   C.   (S.  C.)  334,  9  Am.  Dec,  702. 

347,  9  S.  E.  702, 11  A.  S.  R.  748.  15.  Lewis  v.  Love,  2  B.  Mon.  (Ky.> 

12.  McKee  v.  Garcelon,  60  Me.  165,   345,  38  Am.  Dec.  161. 
11  Am.  Rep.  200. 
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known  in  the  neighborhood,  is  necessary  to  vest  title  in  the  vendee, 
and  that  a  mere  formal  or  colorable  delivery  is  not  sufficient.  *•  A 
mere  momentary  delivery  of  the  possession  to  the  vendee,  who  imme- 
diately returns  it  to  the  vendor,  is  under  these  decisions  insufficient 
to  take  the  sale  out  of  the  operation  of  the  rule.*'  The  fact  that 
vendor  and  vendee  reside  together,  and  that  the  chattel  remains  in 
the  same  house  after  the  sale  as  before,  is  by  no  means  conclusive 
as  to  the  question  of  change  of  possession.  It  is  merely  one  circum- 
stance to  be  considered.*'  .  The  character  of  the  possession  becomes 
a  question  of  fact  and  must  be  submitted  to  the  jury,  with  the  onus 
on  the  vendee.** 

84.  Delivery  as  Change  of  Possession. — The  determination  of  the 
sufficiency  of  the  delivery  of  the  property  is  generally  an  important 
matter  in  determining  the  question  whether  or  not  there  has  been 
«  sufficient  change  of  possession.  Ordinarily  as  between  the  parties 
a  delivery  is  not  essential  to  complete  a  sale,**^  but  as  to  creditors 
and  subsequent  bona  fide  purchasers,  a  delivery  of  some  kind  is  indis- 
pensable.** While  it  is  hard  to  lay  down  a  general  rule  applicable 
to  all  cases,  it  is  well  settled  that  there  must  be  an  actual  delivery, 
as  distinguished  from  a  symbolical  or  constructive  delivery,  when- 
ever the  nature  of  the  property  and  the  position  of  the  parties  render 
it  practicable  to  make  such  a  delivery,*  and  the  acts  that  will  con- 
stitute a  delivery  will  depend  verj'  much  on  the  nature  and  quantity 
of  the  property  sold.*    For  instance,  if  a  vessel  is  abroad  at  the  time 

16.  Jarvis  v.  Davis,  143  Mon.  (K>.)  21.  Cocke  v.  Chapman,  7  Ark.  197, 
4529,  61  Am.  Dec  166;  Brawn  v.  Keller,  44  Am.  Dec.  536;  Walden  v.  Murdodk, 
43  Pa.  St  104,  82  Am.  Dec.  554;  Mills  23  Cal.  540,  83  Am.  Dec.  135;  Davis  v. 
V.  Warner,  19  Vt.  609,  47  Am.  Dec.  McFarlane,  37  Cal.  634,  99  Am.  Dec. 
711.  340;  Mills  v.  Camp,  14  Conn.  219,  36 

17.  Jarvis  v.  Davis,  14  B.  Mon.  Am.  Dec.  488;  Kellogg  Newspaper  Co. 
(Ky.)  529,  61  Am.  Dec.  166;  Hopkins  v.  Peterson,  162  111.  158,  44  N.  E.  411, 
V.  Bishop,  91  Mich,  328,  51  N.  W.  902,  53  A.  S.  R.  300;  Cobb  v.  Haskell,  14 
30  A.  8.  R.  480.  Me.  303,  31  Am.  Dec.  56 ;  Ludwig  v. 

18.  Sims  v..  Sims,  8  Port.  (Ala.)  Fuller,  17  Me.  162,  35  Am.  Dec.  245; 
449,  33  Am.  Dec.  293.  McKee  v.  Garcelon,  60  Me.  165,  11 

19.  Sims  v.  Sims,  8  Port.  (Ala.)  Am.  Rep.  200 ;  Thomdike  v.  Bath,  114 
449,  33  Am,  Dec.  293 ;  Forsyth  v.  Mat-  Mass.  116, 19  Am.  Rep.  318 ;  Lawrence 
thews,  14  Pa.  St.  100,  53  Am.  Dec.  v.  Bumham,  4  Nev.  361,  97  Am.  Dec. 
522;  McKibbin  v.  Martin,  64  Pa.  St.  540;  Monroe  v.  Hussey,  1  Ore.  188, 
852,  3  Am.  Rep.  688;  Pregnall  v.  Mil-  75  Am.  Dec.  552;  Linton  v.  Butz,  7 
ler,  21  S.  C.  385,  53  Am.  Rep.  684.  Pa.  St.  89,  47  Am.  Dec.  501:  McKib- 

20.  Corgan  v.  Frew,  39  111.  31,  89  bin  v.  Martin,  64  Pa.  St.  352.  3  Am. 
Am.  Dec.  286;  Ludwig  v.  Fuller,  17  Rep.  588. 

Me.  162,  35  Am.  Dec.  245;  Haven  v.       Note:  97  Am.  Dec.  345. 

Low,  2  N.  H.  13,  9  Am.  Dec.  25;  Mon-       1.  McKibbin  v.  Martin,  64  Pa.  St. 

roe  V.  Hussey,  1  Ore.  188,  75  Am.  Dec   352,  3  Am.  Rep.  588. 

552.  Note :  97  Am.  Dec.  345. 

Note :  97  Am.  Dec.  345.  2.  McKee  v.  Garcelon,  60  Me.  165, 

See  generally  Sales.  11  Am.  Rep.  200;  Legg  v.  Willard, 
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of  its  sale,  it  is  sufBcient  if  it  is  delivered  within  a  reasonable  time 
after  its  arrival.*    If  goods  sold  are  of  such  a  nature  or  so  situated 

as  to  make  their  actual  delivery  impossible,  a  symbolical  delivery 

will  satisfy  the  statute.*  Such  is  thie  case  when  actual  possession  is 
in  a  third  person.*  The  effect  given  to  a  constructive  delivery  is 
founded  on  necessity  and  it  should  not  and  ordinarily  does  not  extend 
beyond  the  immediate  necessities  of  the  case,  and  therefore  the  pur- 
chaser must  take  possession  in  a  reasonable  time  after  he  has  an 
opportunity  to  do  so,^  or  at  least  he  must  use  every  reasonable  effort 

17  Pick.    (Mass.)    140,  2S  Am.  Dec  log  v.  Breed,  14  Allen  (Mass.)  376,  92 

282;  McKibbin  v.  Martin,  64  Pa.  St  Am.   Dee.  777;  Legg  v.  Willard,  17 

352,  3  Am.  Rep.  588.  Pick.  (Mass.)  140,  28  Am.  Dec.  282; 

Note :  97  Am.  Dee.  346.  Thorndike  v.  Bath,- 114  Mass.  116,  19 

3.  Davis  V.  McFarlane,  37  Cal.  634,  Am.  Rep.  318;  Stamp  v.  Case,  41 
99  Am.  Dec.  340;  Mills  v.  Camp,  14  Mich.  267,  2  N.  W.  27,  32  Am.  Rep. 
Conn.  219,  36  Am.  Dec.  488;  Southern  156;  Webster  v.  Anderson,  42  Mich. 
Bank  v.  Wood,  14  La.  Ann.  554,  74  554,  4  N.  W.  288,  36  Am.  Rep.  452; 
Am.  Dec.  446;  Ludwig  v.  Ftdler,  17  Noble  v.  Smith,  2  Johns.  (N.  Y.)  52, 
Me.  162,  35  Am.  Dec.  245;  McKee  v.  3  Am.  Dee.  399;  Wilt  v.  Franklin,  1 
Garcelon,  60  Me.  165,  11  Am.  Rep.  Bin,  (Pa.)  502,  2  Am.  Dec.  474;  lin- 
200;  Badlam  v.  Tucker,  1  Pick,  ton  v.  Butz,  7  Pa.  St.  89,  47  Am.  Dec. 
(Mass.)  389,  11  Am.  Dec.  202;  Port-  501;  McKibbin  v.  Martin,  64  Pa.  St. 
laud  Bank  v,  Stacey,  4  Mass.  661,  3  352,  3  Am.  Rep.  588;  State  Banking^ 
Am.  Dec.  253;  Lamb  v.  Durant,  12  etc.,  Co.  v.  Taylor,  25  S.  D.  577,  127 
Mass.  54,  7  Am.  Dec.  31;  Coburn  v.  N.  W.  "590,  29  L.R.A.(N.S.)  523; 
Pickering,  3  N.  H.  415,  14  Am.  Dec.  Lynde  v.  Melvin,  11  Vt.  683,  34  Am. 
375;  McKibbin  v.  Martin,  64  Pa.  St  Dec.  717;  Potter  v.  Washburn,  13  Vt. 
352,  3  Am.  Rep.  588.  558,  37  Am.  Dec.  615 ;  Sanborn  v.  Kit- 
Note:  97  Am.  Dec.  348.  tredge,  20  Vt.  632,  50  Am.  Dec.  58; 

4.  Cocke  V.  Chapman,  7  Ark.  197,  44  Kinney  v.  Rock  Springs  First  Nat. 
Am.  Dec.  536;  Bernal  v.  Hovious,  17  Bank,  10  Wyo.  115,  67  Pac.  471,  98 
Cal.  541,  79  Am.  Dec.  147;  Davis  v.  A.  S.  R.  972. 

McFarlane,  37  Cal.  634,  99  Am.  Dec.  6.  Cocke  v.  Chapman,  7  Ark.  197, 

340 ;  Mills  v.  Camp,  14  Conn.  219,  36  44  Am.  Dec.  536 ;  Ludwig  v.  Fuller, 

Am.  Dec.  488 ;  Calkins  v.  Lockwood,  17  17  Me.  162,  35  Am.  Dec.  245 ;  Lynde 

Conn.  154,  42  Am.  Dec.  729;  Colt  ^.  v.  Melvin,  11  Vt.  683,  34  Am.  Dec. 

Ives,  31  Conn.  25,  81  Am.  Dec.  161;  717;  Potter  v.  Washburn,  13  Vt.  558, 

Kellogg  Newspaper  Co.  v.  Peterson,  37  Am.  Dec.  615. 

162  111,  158,  44  N.  E.  411,  53  A.  S.  R.  6.  Bemal  v.  Hovious,  17  Cal.  541, 

300 ;  Maize  v.  Bowman,  93  Ky.  205,  79  Am.  Dec.  147 ;  Davis  v.  McFarlane, 

19  S.  W.  589, 17  L.R.A.  81;  Kentucky  37  Cal.  634,  99  Am.  Dec.  340;  Cum- 

Refining  Co.  v.  Globe  Refining  Co.,  10*4  mins  v.  Griggs,  2  Duv.  (Ky.)  87,  87 

Ky.  559,  47  S.  W.  602,  84  A.  S.  R.  Am.  Dec.  482;  Ludwig  v.  FuUer,  17 

468,  42  L.R.A.  353 ;  Ludwig  v.  Fuller,  Me.  162,  35  Am.  Dec.  245 ;  Van  Brunt 

17  Me.  162,  35  Am.  Dec.  245;  Bethel  v.  Pike,  4  Gill  (Md.)  270,  45  Am.  Dec 

Steam  Mill  Co.  v.  Brown,  57  Me.  9,  99  126 ;  Stamp  v.  Case,  41  Mich.  267,  2 

Am.  Dec.  752 ;  McKee  v.  Garcelon,  60  N.  W.  27,  32  Am.  Rep.  156 ;  Wilt  v. 

Me.  165, 11  Am.  Rep.  200 ;  Van  Brunt  Franklin,  1   Bin.    (Pa.)    502,   2   Am. 

V.  Pike,  4  GUI  (Md.)  270,  45  Am.  Dec.  Dee.  474;  McKibbin  v.  Martin,  64  Pa. 

126;  Jewett  v.  Warren,  12  Mass.  300,  St.  352,  3  Am.  Rep.  588;  Lvnde  v. 

7  Am.  Dec.  74;  Buffington  v.  Curtis,  Melvin,  11  Vt.  683,  34  Am.  Dec.  717^ 

15  Mass.  528,  8  Am.  Dec"  115;  Cush-  Kinney   v.   Rock   Springs   First   Nat 
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to  take  possession  and  to  make  the  transfer  notorious.'  -Growing 
crops  are  subject  to  constructive  delivery.®  The  delivery  of  ware- 
house receipts  for  bulky  articles  stored  in  the  warehouse  is  a  suffi- 
cient delivery  of  such  articles.  Usage  has  made  the  possession  of 
these  documents  equivalent  to  the  possession  of  the  property  itself.* 
When  goods  are  in  the  custody  of  a  third  person,  an  order  for  their 
delivery,  with  notice  to  that  person,  has  been  decided  to  be  sufficient 
to  pass  the  property  as  against  attaching  creditors  of  the  vendor, 
at  least  if  the  bailee  has  consented  to  hold  the  goods  for  the  pur- 
chaser,**^ but  it  has  been  held  that  this  exception  does  not  apply 
if  it  appears  that  it  was  in  the  vendor's  power  to  take  the  possession 
and  deliver  it  to  the  vendee.** 

85,  Incomplete  Transactions. — While  the  general  doctrine  may  be 
regarded  to  be  that  where  some  act  remains  to  be  done  in  relation 
to  the  articles  which  are  the  subject  of  the  sale,  as  that  of  weighing 
or  measuring,  and  there  is  no  evidence  tending  to  show  an  intention 
of  the  parties  to  make  an  absolute  and  complete  sale,  the  property 
does  not  pass  to  the  vendee  until  such  act  is  performed,**  yet  where 
it  appears  that  the  parties  intended  that  the  sale  should  be  complete 
before  the  articles  sold  are  weighed  or  measured,  the  property  will 
pass  before  this  is  done.**  When,  from  the  nature  of  the  agreement, 
the  vendor  is  to  make  the  appropriation,  then,  as  soon  as  any  act 
is  done  by  him,  identifying  the  property,  and  it  is  set  apart  with 
the  intention  unconditionally  to  apply  it  in  fulfilment  of  the  con- 
tract, the  title  vests,  and  the  sale  is  complete.** 

Circumstances  Dispensing  with  Change  of  Possession 

86.  Judicial  Sales. — An  exception  to  the  general  rule  is  recog- 
nized in  the  case  of  an  execution  sale  of  chattels  under  judicial 

Bank,  10  Wyo.  115,  67  Pac.  471,  98  (Mass.)  353,  90  Am.  Dec.  196;  Tax- 

A.  S.  R.  972.  worth  v.  Moore,  9  Pick.  (Mass.)  347, 

7.  Colt  V.  Ives,  31  Conn.  25,  81  Am.  20  Am.  Dec.  479;  Hallgarten  v,  Old- 
Dec.  161;  Van  Brunt  v.  Pike,  4  Gill  ham,  135  Mass.  1,  46  Am.  Rep.  433; 
(Md.)  270,  45  Am.  Dec.  126;  McKib-  Linton  v.  But2;,  7  Pa.  St.  89,  47  Am. 
bin  V.  Martin,  64  Pa,  St.  352,  3  Am.  Dec.  501 ;  Barney  v.  Brown,  2  Vt.  374, 
Rep.  588.  19  Am.  Dec.  720 ;  Potter  v.  Washburn, 

8.  Bemal  v.  Hovious,  17  Cal.  541,  79  13  Vt.  558,  37  Am.  Dec.  615. 

Am.  Dec.  147;  Davis  v.  McFarlane,  37  11.  Mason  v.  Bond,  9  Leigh   (Va.) 

Cal.  634,  99  Am.  Dec.  340 ;  Cummins  181,  33  Am.  Dec.  243. 

V.  Griggs,  2  Duv.  (Ky.)   87,  87  Am.  12.  Graff  v.  Fitch,  68  111.  373,  11 

Dec.  482.    See  also  Crops,  vol.  8,  p.  Am.  Rep.  85;  Kentucky  Refining  Co. 

371.  V.  Globe  Refining  Co.,  104  Ky.  559, 

9.  Hallgarten  v.  Oldham,  135  Mass.  47  S.  W.  602,  84  A.  S.  R.  468,  42 
1,  46  Am.  Rep.  433.  L.R.A.  353. 

Note :  97  Am.  Dec.  348.  13.  Graff  v.  Fitch,  58  111.  373,  11 

As  to  warehouse  receipts  generally^  Am.  Rep.  85;  Cummins  v.  Griggs,  2 

see  Warehouses.  Duv,  (Ky.)  87,  87  Am.  Dec.  482, 

10.  Boardman  v.  Spooner,  13  Allen  14.  Kentucky  Refining  Co.  v.  "Globe 
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process.  .  Retention  of  possession  by  the  defendant  after  such  sale  to 
a  stranger  is  not  a  fraud  in  law/*  nor,  unless  connected  with  other 
circumstances  of  a  suspicious  character,  does  it  create  any  presump- 
tion against  its  good  faith.**  But  when  the  plaintiff  in  execution 
becomes  the  purchaser,  some  of  the  American  cases  have  considered 
that  the  necessity  for  a  change  of  possession  is  as  imperative  as  though 
the  sale  were  voluntary,  though  in  England  the  question  has  been 
determined  otherwise.*^  And  the  better  considered  American  cases 
indicate  that  there  should  be  no  distinction  between  a  purchase  by 
the  plaintiff,  and  a  purchase  by  a  stranger,  to  the  execution,  unless 
the  circumstances  of  the  sale,  taken  in  connection  with  the  contin- 
ued possession  of  the  defendant,  produce  the  con\dction  that  the  writ 
was  employed  in  bad  faith  for  the  purpose  of  withdrawing  the  prop- 
erty from  the  reach  of  other  creditors  without  affecting  the  defend- 
ant's beneficial  interest  therein.*®  In  any  event  the  sale  is  void  if 
it  is  tainted  with  actual  fraud,  of  which  the  continued  possession 
of  the  debtor  is  evidence.**  There  is  some  doubt  as  to  the  true 
grounds  on  which  the  exception  in  favor  of  sales  under  execution 
rests.  Sonie  contend  that  the  notoriety  of  the  sale  furnishes  a  suffi- 
cient protection  from  fraud,  and  gives  ample  notice  of  the  change 
of  title,  while  others  insist  that  the  exception  is  justified  by  the 
fact  that  the  sale  is  involuntary,  and  is  made  by  the  officers  of  the 
law.  If  the  notoriety  of  the  sale  furnishes  a  sufficient  reason  for 
this  exception,  then  it  would  seem  that  the  rule  ought  to  extend  to 
other  sales  attended  with  equal  publicity.  Where  debtors  make  assign- 
Refining  Co.,  104  Ky.  559,  47  S.  W.  Note :  15  Am.  Dec.  671. 
602,  84  A.  S.  R.  468,  42  L.R.A.  353.  16.  Garland  v.  Chambers,  11  Smedes 

15.  Matteucci  v.   Whelan,  123   Cal.  &  M.   (Miss.)   337,  49  Am.  Dec.  63; 
312,  55   Pac.   990,   69   A.   S.   R.   60;   Walter  v.  Geraant,  13  Pa.  St.  515,  53 
Huebler  v.   Smith,  62  Conn.  186,  25   Am.   Dec.  491;   Garrett  v.   Rhame,  9 
Atl.  658,  36  A.  S.  R.  337;  Greathouse   Rich.  L.    (S.   C.)    407,  67   Am.   Dec. 
V.  Brown,  5  T.  B.  Mon.  (Ky.)  280,  17  557;     Floyd     v.    Goodwin,    8    Yerg. 
Am.  Dec.  67;  Garland  v.  Chambers,  11    (Tenn.)  484,  29  Am.  Dec.  130;  Batch- 
Smedes   &   M.    (Miss.)    337,   49   Am.  elder  v.  Carter,  2  Vt.  168, 19  Am.  Dec. 
Dec.   63;   Allen   v.   Cowan,  23  N.  Y.  707. 
502,  80  Am.  Dec.  316;  Walter  v.  Ger-       Note:  15  Am.  Dec.  671. 
nant,  13  Pa.  St.  515,  53  Am.  Dec.  491;       17.  Note:  15  Am.  Dec.  671,  672. 
McMichael  v.  McDermott,  17  Pa.  St.       18.  Huebler  v.  Smith,  62  Conn.  186, 
353,  55  Am.  Dec.  560;  Bisbing  v.  Third  25  Atl.  658,  36  A.  S.  R.  337;  Great- 
Nat.  Bank,  93  Pa.  St.  79,  39  Am.  Rep.   house  v.  Brown,  5  T.  B.  Mon.  (Ky.) 
726;  Gan-ett  v.  Rhanie,  9  Rich.  L.  (S.  280,  17  Am.  Dec.  67. 
C.)   407,  67  Am.  Dec.  557;  Floyd  v.       Note:  15  Am.  Dec.  672. 
Goodwin,  8  Yerg.  (Tenn.) '484,  29  Am.       19.  Huebler  v.  Smith,  62  Conn.  186, 
Dec.  130;  Boardman  v.  Keeler,  1  Aik-  25  Atl.  658,  36  A.  S.  R.  337;  Great- 
ens   (Vt.)   158,  15  Am.  Dec.  670  and  house  v.  Brown,  5  T.  B.  Mon.  (Ky.) 
note;  Batchelder  v.  Carter,  2  Vt.  168,  280,  17  Am.  Dec.  67;   McMichael  v. 
19  Am.  Dec.  707;   Caswell  v.  Jones,  McDermott,  17  Pa.  St.  353,  55  Am. 
65  Vt.  457,  26  Atl.  529,  36  A.  S.  R.   Dec.  560;  Floyd  v.  Goodwin,  8  Yerg. 
879,  20  L.R.A.  503.  (Tenn.)  484,  29  Am.  Dec.  130. 
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ments  of  their  personal  property  for  the  benefit  of  their  creditors, 
and  the  assignees  thereafter,  in  pursuance  of  public  notice,  sell  the 
property  at  auction,  the  purchasers  may,  according  to  a  decided  pre- 
ponderance of  the  authorities,  safely  allow  the  goods  to  remain  with 
the  assignors.*® 

87.  Possession  Consistent  with  Transfer. — ^It  has  been  frequently 
held  that  continuing  possession  in  the  vendor  is  a  badge  of  fraud 
only  when  such  possession  is  inconsistent  with  the  deed  of  transfer,* 
and  consequently  in  the  case  of  a  conditional  sale,  retention  of  pos- 
session until  the  fulfilment  of  the  condition  cannot  be  said  to  be 
fraudulent.*  If  a  retention  of  possession  is  consistent  with  the  terms 
of  a  chattel  rnortgage,  such  retention  will  not  be  of  itself  evidence 
of  intention  "to  delay,  hinder,  or  defraud  creditors,"  so  as  to  avoid 
the  mortgage.*  It  has  also  been  held  that  in  the  case  of  a  convey- 
ance of  chattels  an  agreement  that  the  vendor  may  remain  in  pos- 
session, whether  in  the  deed  or  out  of  it,  is,  except  in  special  cases, 
fraudulent  and  void  as  to  creditors.*  Where  the  purchaser  of  a  large 
amount  of  property  permits  a  small  part  of  it  to  remain  in  the  ven- 
dor's house  this  circumstance  is  not  of  itself  conclusive  evidence  that 
the  whole  sale  was  fraudulent  and  void  as  to  the  creditors  of  the 
vendor,  although  it  may  in  law  be  conclusive  as  to  the  voidness  of 
the  sale  of  the  part  so  retained  in  the  possession  of  the  vendor's 
family.*  In  those  jurisdictions  in  which  retention  of  possession  by 
the  vendor  is  fraud  per  se  at  law,  equity  will  recognize  the  rights 
of  the  vendee,  and  if  there  has  been  no  actual  fraud,  will  permit 
the  transfer  to  stand  as  security  for  the  consideration  actually  paid.* 

88.  Joint  Owners. — The  sale  by  one  of  several  Joint  owners  may 
also  furnish  an  exception  to  the  rule  that  there  must  be  a  change 
of  possession.'     If  the  cotenant  selling  is  in  the  sole  possession,  he 

20.  Note :  15  Am.  Dec.  672,  1  Rev.  Rep.  548,  18  Eng.  Rul.  Cas.  56 

1.  Hempstead  v.  Johnston,  18  Ark.   and  note. 

123,  65  Am.  Dec.  458;  Thornton  v.  4.  Hundley  v.  Webb,  3  J.  J.  Marsh. 
Davenport,  1  Scam.  (111.)  296,  29  Am.  (Ky.)  643,  20  Am.  Dec.  189;  Clark  v. 
Dec.  358 ;  Badlam  v.  Tucker,  1  Pick.  French,  23  Me.  221,  39  Am.  Dec.  618 ; 
(Mass.)  389,  11  Am.  Dec.  202;  Sum-  Jennings  v.  Carter,  2  Wend.  (N.  Y.) 
mers  v.  Roos,  42  Miss.  749,  2  Am.  Rep.  446,  20  Am.  Dec.  635 ;  Sturtevant  v. 
653;  Babb  v.  Clemson,  10  Serg.  &  R.  Ballard,  9  Johns.  (N.  Y.)  337,  6  Am. 
(Pa.)  419,  13  Am.  Dec,  684.;  Hudnal  Dec.  281  and  note;  Clow  v.  Woods,  5 
V.  Teasdall,  1  McCord  L.  (S.  C.)  227,  Serg.  &  R.  (Pa.)  275,  9  Am.  Dec.  346; 
10  Am.  Dec.  671;  Edwards  v.  Harben,  Mitchell  v.  Beal,  8  Yerg.  (Tenn.)  134, 
2  T.  R.  587,  1  Rev..  Rep.  548, 18  Eng.  29  Am.  Dec.  108. 
Rul.  Cas.  56  and  note.  5.  Brown  v.  Foree,  7  B.  Mon.  (Ky.) 

2.  Hundley  v.  Webb,  3  J.  J.  Marsli.  357,  46  Am.  Dec.  519. 

(Ky.)  643,  20  Am.  Dec.  189;  Edwards  6.  Short  v.  Tinsley,  1  Mete.   (Ky.) 

V,  Harben,  2  T.  R.  587,  1  Rev.  Rep.  397,  71  Am.  Dec.  482. 

548,  18  Eng.  Rul.  Cas.  56.  7.  Brown  v.  O'Neal,  95  Cal.  262,  30 

3.  Edwards  v.  Harben,  2  T.  R.  587,  Pac.  538,  29  A.  S.  R.  Ill ;  Yank  V. 
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ought  to  give  possession  to  his  vendee ;  ®  but,  if  the  otlier  cotenants 
are  in  possession,  the  vendor  has  no  right  to  take  it  from  them.* 
A  joint  owner  of  personalty,  in  possession  thereof,  holds  constructively 
for  his  co-owners,  and  a  sale  by  one  of  them,  not  in  actual  posses- 
sion, of  his  interest  in  the  property,  passes  to  the  purchaser  all  the 
rights  of  the  seller,  although  there  is  no  actual  delivery  of  posses- 
sion.*® The  purchaser  becomes  a  tenant  in  common  with  the  other 
owners,  and  the  possession  of  the  co-owner  is  constructively  his  pos- 
session.** A  person  may,  as  against  his  creditors,  make  a  valid  sale 
of  his  undivided  interest  in  personal  property  without  delivery  there- 
of to  the  buyer,  where  the  property  is  in  possession  of  a  third  person, 
holding  for  the  joint  owners.** 

89.  Employment  of  Vendor. — The  law  undoubtedly  is  that  not 
only  must  possession  be  taken  by  the  vendee,  but- that  possession  must 
be  exclusive  of  the  vendor.*'  It  is  well  settled  that  where  the  pur- 
chaser of  property  so  conducts  himself  with  reference  to  the  property 
that  notice  is  given  to  the  public  that  there  has  been  a  change  of 
ownership  and  possession  thereof,  the  fact  that  he  retains  the  vendor 
in  his  employ  to  act  as  servant,  agent,  or  manager  with  reference  to 
the  property  purchased  does  not  of  itself  affect  the  exclusiveness  of 
his  possession  within  the  rule  as  to  fraudulent  conveyances.**  It  is 
equally  well  settled,  however,  that  where  upon  the  sale  or  transfer 

Bordeaux,  23  Mont.  205,  58  Pac.  42,  60  Am.  Dec.  616;  Stevens  v.  Irwin, 
75  A.  S.  R.  522;  Love  v.  Schmidt,  26  15  Cal.  503,  76  Am.  Dec.  500;  Hop- 
Okla.  648,  110  Pac.  665,  Ann.  Cas.  kins  v.  Bishop,  91  Mich.  328,  51  N.  W. 
1912B  458  and  note,  31  L.R.A.(N.S.)  902,  30  A.  S.  R.  480;  Claflin  v.  Rosen- 
1162  and  note.  And  see  Cotenancy,  berg,  42  Mo.  439,  97  Am.  Dec.  336  and 
vol.  7,  p.  886.  note;  Hoffman  v.  Owens,  31  Nev.  481, 

8.  Brown  v.  O'Neal,  95  Cal.  262,  30  103  Pac.  414,  104  Pac.  241,  Ann.  Cas. 
Pac.  538,  29  A.  S.  R.  Ill;  Love  v.  1912A  603  and  note;  Wheeler  v.  Sel- 
Schmidt,  26  Okla.  648,  110  Pac.  665,  den,  63  Vt.  429,  21  Atl.  615,  25  A.  S. 
Ann.  Cas.  1912B  458,  31  L.R.A.(N.S.)  R.  771, 12  L.R.A.  600;  Grant  v.  Lewis, 
1162.  14  Wis.  487,  80  Am.  Dec.  785. 

9.  Brown  v.  O'Neal,  95  Cal.  262,  30       Note:  24  L.R.A.(N.S.)  1133. 

Pac.  538,  29  A.  S.  R.  Ill;  Yank  v.  14.  Stevens  v.  Irwin,  16  Cal.  503, 
Bordeaux,  23  Mont.  205,  58  Pac.  42,  76  Am.  Dec.  500;  Godchaux  v.  Mul- 
75  A.  S.  R.  522;  Love  v.  Schmidt,  26  ford,  26  Cal.  316,  85  Am.  Dec.  178; 
Okla.  648,  110  Pac.  665,  Ann.  Cas.  Etchepare  v.  Aqoirre,  91  Cal.  288,  27 
1912B  458,  31  L.R.A.(N.S.)  1162.         Pac.  668,  929,  25  A.  S.  R.  180;  Savery 

10.  Yank  v.  Bordeaux,  23  Mont.  205,  v.  Spaulding,  8  la.  239,  74  Am.  Dec. 
58  Pac.  42,  75  A.  S.  R.  522 ;  Love  v.  300 ;  Claflin  v.  Rosenberg,  42  Mo.  439, 
Schmidt,  26  Okla.  648,  110  Pac.  665,  97  Am.  Dec.  336  and  note;  McKibbin 
Ann.  Cas.  1912B  458  and  note,  31  v.  Martin,  64  Pa.  St.  352,  3  Am.  Rep. 
L.R.A.(N.S.)  1162  and  note.  588;  Renninger  v.  Spatz,  128  Pa.  St. 

11.  Note:  31  L.RA.(N.S.)  1162.        524,  18  Atl.  405,  15  A.   S.   R.  692; 

12.  Love  v.  Schmidt,  26  Okla.  648,  Wilson  v.  Hooper,  12  Vt.  653,  36  Am. 
110  Pac.  665,  Ann.  Cas.  1912B  458  and  Dec.  366 ;  Grant  v.  Lewis,  14  Wis.  487, 
note,  31  L.R.A,(N.S.)  1162  and  note.   80  Am.  Dec.  785. 

13.  Fitzgerald  v.  Gorham,  4  Cal.  289,       Note:  Ann.  Cas.  1912A  608. 
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of  property  the  purchaser  does  not  so  conduct  himself  with  refer- 
ence to  the  property  purchased  as  to  give  notice  to  the  public  that 
there  has  been  a  change  of  ownership  and  possession  of  the  property, 
the  fact  that  he  retains  the  vendor  in  his  employ  as  servant,  agent, 
or  manager  with  reference  to  the  property  purchased,  will,  in  those 
jurisdictions  where  the  retention  of  possession  by  the  vendor  is  prima 
facie  evidence  of  fraud,  render  the  transaction  prima  facie  fraudu- 
lent as  to  the  vendor's  creditors,**  and  will,  in  those  jurisdictions 
where  the  retention  of  possession  by  the  vendor  is  conclusive  evidence 
of  fraud,  render  the  transaction  absolutely  void  as  against  the  vendor^s 
creditors.**  In  other  words  the  employment  of  the  vendor  in  a  sub- 
ordinate capacity  is  only  colorable,  and  not  conclusive,  evidence  of 
fraud,*'  and  the  presumption  of  fraud  is  rebutted  by  proof  that  the 
vendor  held  the  property,  not  sb  his  own,  but  as  agent  of  the  vendee 
for  the  latter^s  convenience.** 

90,  Postponed  Delivery. — ^The  courts  do  not  agree  as  to  whether 
the  presumption  holds  good  where  there  was  no  immediate  change 
•of  possession,  but  where  delivery  was  made  before  the  rights  of  third 
persons  intervened.**  Some  cases  hold  that  there  is  no  reason  for 
the  applications  of  the  rule  in  such  cases  on  the  ground  that  it  is 
designed  solely  for  the  protection  of  third  persons,  and  here  there 
are  none  to  be  protected.**  It  would  seem  that  the  legislatures  in 
enacting  such  statutes  did  not  intend  to  go  further  than  to  declare 

15.  Godchaux  v.  Mulford,  26  Cal.  and  note;  Hoffman  v.  Owens,  31  Nev. 
316,  85  Am.  Dec.  178 ;  Etchepare  v.  481,  103  Pac.  414,  104  Pac.  241,  Ann. 
Aguirre,  91  Cal.  288,  27  Pac.  668,  929,   Cas.  1912A  603  and  note. 

25  A.  S.  E.  180;  Murphy  v.  Mulgrew,       Note:  32  L.R.A.  55. 
102  Cal.  547,  36  Pac.  857,  41  A.  S.  R.       18.  Note:  32  L.R.A.  55.    As  to  the 
200;  Hopkins  v.  Bishop,  91  Mich.  328,  effect  of  a  stipulation  in  the  transfer 
51  N.  W.  902,  30  A.  S.  R.  480;  Linn   for  the  employment  of  the  transferor, 
V.  Wright,  18  Tex.  317/70  Am.  Dee.  see  supra,  par.  89. 
282;  Grant  v.  Lewis,  14  Wis.  487,  80       19.  Note:  24  L.R.A.(N.S.)  1142. 
Am.  Dec.  785.  20.  Calkins  v.  Lockwood,  16  Conn. 

Note :  Ann.  Cas.  1912A  609.  276,  41  Am.  Dec.  143 ;  Read  v.  Wilson, 

Where  the  owner  of  goods  makes  a  22  111.  376,  74  Am.  Dec.  159;  Bartlett 
bona  fide  sale  of  them  to  a  purchaser  v.  Blake,  37  Me.  124,  58  Am.  Dec.  775; 
who  takes  possession  thereof,  and  the  Shumway  v.  Rutter,  8  Pick.  (Mass.) 
purchaser  thereupon  appoints  the  for-  443,  19  Am.  Dec.  340;  Ingalls  v.  Her- 
mer  owner  of  the  goods  his  agent  to  rick,  108  Mass.  351,  11  Am.  Rep. 
take  charge  of  them  and  sell  them,  and  360;  Western  Min.  Supply  Co.  v. 
for  that  purpose  redelivers  the  posses-  Quinn,  40  Mont.  156,  105  Pac.  732, 
sion  to  him,  the  sale  is  fraudulent  and  135  A.  S.  R.  612,  20  Ann.  Cas.  173,  28 
void  as  against  the  creditors  of  the  L.R.A.(N.S.)  214  and  note;  Chaffee  v. 
original  owner.  Fitzgerald  v.  Gorham,  Atlas  Lumber  Co.,  43  Neb.  224,  61  N. 
4  Cal.  289,  60  Am.  Dec.  616.  W.  637,  47  A.  S.  R.  753;  Glasscock  v. 

16.  Note :  Ann.  Cas.  1912A  609.  Batton,   6   Rand.    (Va.)    78,  18   Am. 

17.  Godchaux  v.   Mulford,  26   Cal.  Dec.  703. 

31G,  85  Am.  Dec.  178;  Claflin  v.  Rosen-       Note:  24  L.R.A.(N.S.)  1142. 
berg,  42  Mo.  439,  97  Am.  Dec.  336 
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that  during  the  time  the  vendor  of  personal  property  remains  in 
possession  after  sale,  his  creditors  may  seize  the  property  in  satisfac- 
tion of  their  claims,  notwithstanding  such  sale.*  But  others  hold  that 
it  is  an  absolute  presumption  from  a  state  of  facts,  regardless  of  the 
interests  of  third  parties.*  In  jurisdictions  where  such  a  rule  pre- 
vails, it  has  been  held  that  a  change  in  the  possession  some  time  after 
the  sale,  although  prior  to  the  attaching  of  any  liens  on  the  prop- 
erty in  favor  of  the  creditors  of  the  seller,  does  not  cure  the  inva- 
lidity; and  hence,  the  property  is  subject  to  the  seller's  creditors, 
although  at  the  time  in  the  hands  of  the  buyer.*  Advances  made 
after  delivery,  on  sale  or  mortgage  of  chattels  fraudulent  and  void 
as  to  creditors  for  want  of  immediate  delivery,  if  made  pursuant 
to  the  original  agreement,  are  tainted  with  the  same  fraud,  and  no 
claim  can  be  made  therefor  out  of  the  property  as  against  a  levying 
creditor.* 

VIII.  Preferences 

In  Oeneral 

91.  Right  to  Prefer  Creditors  Generally. — Aside  from  any  prohib- 
itory provisions  of  the  bankruptcy  law,  or  of  a  local  statute  to  the 
contrary,  a  debtor's  right  to  prefer  a  creditor  is  generally  recognized,* 
and  such  preference  of  itself  is  not  even  a  circumstance  of  suspicion.* 
A  preference  may  be  in  either  money '  or  money's  worth,*  and  may 

1.  Read  v.  Wilson,  22  lU.  376,  74  Hunter,  56  S.  C.  385,  34  S.  E.  658, 
Am.  Dec.  159 ;  Shumway  v.  Rutter,  8  879,  76  A.  S.  R.  551. 
Pick.  (Mass.)  443,  19  Am.  Dec.  340;  7.  Nelson  v.  Leiter,  190  111.  414,  60 
Ingalls  V.  Herrick,  108  Mass.  351,  11  N.  E.  851,  83  A.  S.  R.  142;  Cornell  v. 
Am.  Rep.  360;  Western  Min.  Supply  Gibson,  114  Ind.  144,  16  N.  E.  130,  5 
Co.  V.  Quinn,  40  Mont.  156,  105  Pac.  A.  S.  R.  605;  Widgery  v.  Haskell,  5 
732,  135  A.  S.  R.  612,  20  Ann.Cas.  Mass.  144,  4  Am.  Dec.  41;  Manning  v. 
173,  28  L.R.A.(N.S.)  214.  Beck,  129  N.  Y.  1,  29  N.  E.  90,  14 

2  Notes:  24  L.R.A.(N.S)  1142;  28  L.R.A.  198;  Snayberger  v.  Fahl,  195 
L.R.A.(N.S.)  215.  Pa.  St.  336,  45  Atl.  1065,  78  A.  S.  R. 

3.  Chenery  V.  Palmer,  6  Cal.  119,  65  818;  Shibler  v.  Hartley,  201  Pa.  St. 
Am.  Dec.  493.  286,  50  Ati.  950,  88  A.  S.  R.  811;  Mc- 

Note:  28  L.R.A.(N.S.)  215.  Clure  v.  Miller,  Bailey  Eq.    (S.   C.) 

4.  Chenery  v.  Palmer,  6  Cal.  119,  65  107,  21  Am.  Dec.  522. 

Am.  Dec.  493.  8.  Crawford  v.  Kirksey,  55  Ala.  282, 

5.  See  Assignment  for  Benefit  op  28  Am.  Rep.  704;  Perry  Ins.,  etc.,  Co. 
Creditors,  vol.  2,  p.  690;  Insolvency,  v.  Foster,  58  Ala.  502,  29  Am.  Rep. 

6.  Walton  v.  Silverton  First  Nat.  779;  Roswald  v.  Hobbie,  85  Ala.  73, 
Bank,  13  Colo.  265,  22  Pac.  440,  16  4  So.  177,  7  A.  S.  R.  23;  Christian  v. 
A.  S.  R.  200,  5  L.R.A.  765;  Born  v.  Greenwood,  23  Ark.  258,  79  Am.  Dec. 
Shaw,  29  Pa.  St.  288,  72  Am.  Dec  104;  Walden  v.  Murdock,  23  Cal.  540, 
633;  Kitchen  v.  McCloskey,  150  Pa.  83  Am.  Dec.  135;  Miller  v.  Conklin, 
St.  376,  24  Atl.  688,  30  A.  S.  R.  811 ;  17  Ga.  430,  63  Am.  Dec.  248 ;  Carter  v. 
Shibler  v.  Hartley,  201  Pa.  St.  286,  50  Ned,  24  Ga.  346,  71  Am.  Dec.  136 ; 
Atl.  950,  88  A.  S.  R.  811;   Sloan  v.   Kingman  v.  Mowry,  182  111.  256,  55 
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be  by  absolute  transfer,*  mortgage,**^  confession  of  judgment/^  or 

N.  E.  330,  74  A.  S.  R.  169;  Nelson  v.  28  Am.  Rep.  704;  Roswald  v.  Hobble, 

Leiter,  190  111.  414,  60  N.  E.  851,  83  85  Ala.  73,  4  So.  177,  7  A.  S.  R.  23; 

A.  S.  R.  142;  Cornell  v.  Gibson,  114  Christian  v.  Greenwood,  23  Ark.  258, 

Ind.  144,  16  N.  E.  130,  5  A.  S.  R.  79  Am.  Dec.  104;  Walden  v.  Murdock, 

605;  Johnson  v.  McGrew,  11  la.  151,  23  Cal.  540,83  Ain.  Dec.  135;  Johnson 

77  Am.  Dec.  137;  Sly  v.  Bell,  131  la.  v.  McGrew,  11  la.  151,  77  Am.  Dec. 
184, 108  N.  W.  227, 117  A.  S.  R.  417;  1.^7;  Sly  v.  Bell,  131  la.  184,  108  N. 
Emporia  First  Nat.  Bank  v.  Ridenour,  W.  227,  117  A.  S.  R.  417 ;  Worland 
46  Kan.  707,  718,  27  Pac.  160,  26  A.  v.  Kimberlin,  6  B.  Mon.  (Ky.)  608,  44 
S.  R.  167;  Worland  v.  Kimberlin,  6  B.  Am.  Dec.  785;  State  v.  Bank  of  Mary- 
Mon.  (Ky.)  608,  44  Am.  Dec.  785;  land,  6  Gill  &  J.  (Md.)  205,  26  Am. 
State  V.  Bank  of  Maryland,  6  Gill  &  Dec.  561;  Kimball  v.  Thompson,  4 
J.  (Md.)  205,  26  Am.  Dec.  561;  Kim-  Cush.  (Mass.)  441,  50  Am.  Dec,  799; 
ball  V.  Thompson,  4  Cash.  (Mass.)  441,  Sammers  v.  Roos,  42  Mi^s.  749,  2  Am. 
50  Am.  Dec.  799;  Widgery  v.  Haskell,  Rep.  653;  Riley  v.  Vaughan,  116  Mo. 
5  Mass.  144,  4  Am.  Dec.  41;  Dyson  v.  169,  22  S.  W.  707,  38  A.  S.  R.  586; 
St.  Paul  Nat.  Bank,  74  Mmn.  439,  77  Westervelt  v.  Hagge,  61  Neb.  647,  85 
N.  W.  236,  73  A.  S.  R.  358 ;  Summers  N.  W.  852,  54  L.R.A.  333 ;  Buif um  v. 
V.  Roos,  42  Miss.  749,  2  Am.  Rep.  Green,  5  N.  H.  71,  20  Am.  Dec.  562; 
653 ;  Riley  v.  Vaughan,  116  Mo.  169,  Lewis  v.  Whittemore,  5  N.  H.  364,  22 
22  S.  W.  707,  38  A.  S.  R.  586;  Reels  Am.  Dee.  406;  Williams  v.  Whedon, 
V.  Flynn,  28  Neb.  575,  44  N.  W.  732,  26  109  N.  Y.  333,  16  N.  E.  365,  4  A.  S. 
A.  S.  R.  351;  Chaffee  V.  Atlas  Lumber  R.  460:  McCulloch  v.  Hutchinson,  7 
Co.,  43  Neb.  224,  61  N.  W.  637,  47  Watts  (Pa.)  434,  32  Am.  Dec.  776; 
A.  S.  R.  753;  Henney  Buggy  Co.  v.  Covanhovan  v.  Hart,  21  Pa.  St.  495, 
Ashenfelter,  60  Neb.  1,  82  N.  W.  118,  60  Am.  Dec.  57;  York  County  Bank 
83  A.  S.  R.  503 ;  Westervelt  v.  Hagge,  v.  Carter,  38  Pa.  St.  446,  80  Am.  Dec. 
61  Neb.  647,  85  N.  W.  852,  54  L.R.A.  494;  Snayberger  v.  Fahl,  195  Pa.  St. 
333;  Buffum  v.  Green,  5  N.  H.  71,  20  336,  46  Atl.  1065,  78  A.  S.  R.  818; 
Am.  Dec.  562;  Lewis  v.  Whittemore,  Shibler  v.  Hartley,  201  Pa.  St.  286,  50 
5  N.  H.  364,  22  Am.  Dec.  466;  Grover  Atl.  950,  88  A.  S.  R.  811;  Sandwich 
V.  Wakeman,  11  Wend.  (N.  Y.)  187,  Mfg.  Co.  v.  Max,  5  S.  D.  125,  58  N. 
25  Am.  Dec.  624;  Williams  v.  Whedon,  W.  14,  24  L.R.A.  524. 

109  N.  Y.  333, 16  N.  E.  365,  4  A.  S.  R.       10.  Worthen  v.  Griffith,  59  Ark.  562, 

460;  Manchester  v.  Tibbetts,  121  N.  Y.  28  S.  W.  286,  43  A.  S.  R.  50;  Carter  v. 

219,  24  N.  E.  304,  18  A.  S.  R.  816;  Neal,  24  Ga.  346,  71  Am.  Dec.  136; 

Manning  v.  Beck,  129  N.  Y.  1,  29  N.  NeUon  v.  Leiter,  190  111.  414,  60  N. 

E.  90,  14  L.R.A.  198;  McCulloch  v.  E.   851,   83  A.   S.   R.  142;   Emporia 

Hutchinson,  7  Watts  (Pa.)  434,  32  Am.  Eirst  Nat.  Bank  v.  Ridenour,  40  Kan. 

Dec.  776;  Covanhovan  v.  Hart,  21  Pa.  707,  718,  27  Pac.  150,  26  A.  S.  R.  167; 

St.  495,  60  Am.  Dec.  57;  Snavberger  Dyson  v.  St.  Paul  Nat.  Bank;  74  Minn. 

V.  Fahl,  195  Pa.  St.  336,  46  Atl.  1065,  439,  77  N.  W.  236,  73  A.  S.  R.  358; 

78  A.  S.  R.  818;  Shibler  v.  Hartley,  Noyes  v.  Ross,  23  Mont.  425,  59  Pac. 
201  Pa.  St.  286,  60  Atl.  950,  88  A.  S.  367,  75  A.  S.  R.  543,  47  L.R.A.  400; 
R.  811;  Nichols  v.  Reynolds,  1  R.  I.  Russell  v.  Winne,  37  N.  Y.  591,  97 
30,  36  Am.  Dec.  238 ;  Monaghan  Bay  Am.  Dec.  755 ;  Manchester  v.  Tibbetts, 
Co.  V.  Dickson,  39  S.  C.  146, 17  S.  E.  121  N.  Y.  219,  24  N.  E.  304,  18  A.  S. 
€96,  39  A.  S.  R.  704;  Sloan  v.  Hunter,  R.  816;  Donaldson  v.  Cape  Fear  Bank, 
66  S.  C.  385,  34  S.  E.  658,  879,  76  16  N.  C.  103, 18  Am.  Dec.  577 ;  Monag- 
A.  S.  R.  551;  Sandwich  Mfg.  Co.  v.  ban  Bay  Co.  v.  Dickson,  39  S.  C.  146, 
Max,  5  S.  D.  125,  58  N.  W.  14,  24  17  S.  E.  696,  39  A.  S.  R.  704. 
L.R.A.  524.  11.  Worthen  v.  Griffith,  59  Ark.  562, 

9.  Crawford  v.  Kirksey,  55  Ala.  282.  28  S.  W.  286,  43  A.  S.  B.  50 ;  Wilcox- 
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any  other  form  of  conveyance  suited  to  attain  the  end  desired.**  It 
is  immaterial  that  other  creditors  may  by  the  preference  be  delayed 
or  wholly  prevented  from  obtaining  payment ;  for  such  is  the  natural 
result  of  the  transaction;*'  but  a  distinction  is  drawn  between  the 
inevitable  result  of  a  legal  act,  and  a  bad  intent.**  This  right  of 
the  debtor  to  prefer  results  from  the  absolute  ownership  of  property.** 
92.  Preferred  Creditor  as  Bona  Fide  Purchaser. — In  some  states 
it  is  held  that  a  preferred  creditor  who  purchases  property  of  his 
debtor,  in  consideration  of  his  debt,  is  a  bona  fide  purchaser  for 
value.**  This  is  on  the  theory  that  a  pre-existing  debt  already  due 
is  a  good  consideration  and  protects  the  party  taking  such  security  to 

son  V.  Burton,  27  Cal.  228,  87  Am.  Co.,  80  la.  380,  45  N.  W.  1037,  20  A. 

Dec.  66;  Atwater  v.  Mancl^sster  Sav.  S.  R.  427;  Emporia  First  Nat.  Bank 

Bank,  45  Minn.  341,  48  N.  W.  187,  12  v.  Ridenour,  46  Kan.  70V,  718,  27  Pac. 

L.R.A.  741;  Siegel  v.  Chidsey,  28  Pa.  150,   26    A.    S.    R.    167;    Kimball    v. 

St.  279,  70  Am.  Dec.  124 ;  York  County  Thompson,  4  Cush.    (Mass.)    441,  50 

Bank  v.  Carter,  38  Pa.  St.  446,  80  Am.  Am.  Dec.  799;  Summers  v.  Rocs,  42 

Dec.  494;  Kitchen  v.  McCloskey,  150  Miss.  749,  2  Am.  Rep.  653;  Hanover 

Pa.  St.  376,  24  AU.  688,  30  A.  S.  R.  Nat.  Bank  v.  Klein,  64  Miss.  141,  8  So. 

811;   Braden   v.   O'Neil,  183   Pa.    St.  208,    60    Am.    Rep.    47;    Shelley    v. 

462,  38  Atl.  1023,  63  A.  S.  R.  761;  Boothe,  73  Mo.  74,  39  Am.  Rep.  481; 

Snayberger  v.  FaLl,  195  Pa.  St.  336,  Fearey  v.  O'Neill,  149  Mo.  467,  50  S. 

45  Atl.  1065,  78  A.  S.  R.  818;  Shibler  W.  918,  73  A.  S.  R.  440;  Paxton  v. 

V.  Hartley,  201  Pa.  St.  286,  50  Atl.  Sutton,  53  Neb.  81,  73  N.  W.  221,  68 

950,  88  A.  S.  R.  811;  Cureton  v.  Doby,  A.  S.  R.  589;  Hendricks  v.  Mount,  5 

10  Rich.  Eq.  (S.  C.)  411,  73  Am.  Dec.  N,  J.  L.  738,  8  Am.  Dec.  623;  Grover 

96;  Sloan  v.  Hunter,  56  S.  C.  385,  34  v.  Wakeman,  11  Wend.  (N.  Y.)  187^ 

S.  E.  658,  879,  76  A.  S.  R.  551;  Pirie  25  Am.  Dec.  624;  Knower  v.  Central 

V.  Stem,  97  Wis.  150,  72  N.  W.  370,  Nat.  Bank,  124  N.  Y.  562,  27  N.  E. 

65  A.  S.  R.  103.  247,  21  A.  S.  R.  700;  York  County 

12.  Hempstead  v.  Johnston,  18  Ark.  Bank  v.  Carter,  38  Pa.  St.  446,  80  Am. 

123,   65   Am.   Dec.   458;   Worthen   vi  Dec.  494;  Snayberger  v.  Fahl,  195  Pa. 

Griffith,  59  Ark.  562,  28  S.  W.  286,  St.   336,  45  Atl.  1065,   78  A.   S.  R. 

43  A.  S.  R.  50;  Kingman  v.  Mowry,  818;  Shibler  v.  Hartley,  201  Pa.  St. 

182  111.  256,  55  N.  E.  330,  74  A.  S.  R.  286,  50  Atl.  950,  88  A.   S.  R.  811; 

169;  Nelson  v.  Leiter,  190  111.  414,  60  Monaghan  Bay  Co.  v.  Dickson,  39  S. 

N.  E.   851,  83   A.   S.   R.  142;   York  C.  146,  17   S.  B.  696,  39  A.   S.  R. 

County  Bank  v.  Carter,  38  Pa.  St.  446,  704. 

80  Am.  Dec.  494;  Snayberger  v.  Fahl,       14.  York  County  Bank  v.  Carter,  38 

195  Pa.  St.  336,  45  Atl.  1065,  78  A.  S.  Pa.  St  446,  80  Am.  Dec.  494;  Snay- 

R.  818;  Shibler  v.  Hartley,  201  Pa.  St.  berger  v.  Fahl,  195  Pa.  St.  336,  45  Atl. 

286,  50  Atl.  950,  88  A.  S.  R.  811.  1065,  78  A.  S.  R.  818 ;  Shibler  v.  Hart- 

18.  Crawford   v.   Kirksey,  55   Ala.  ley,  201  Pa.  St.  286,  50  AU.  950,  88 

282,  28  Am.  Rep.  704;   Christian  v.  A.  S.  R.  811. 

Greenwood,  23  Ark.  258,  79  Am.  Dec.       15.  Third  Nat.  Bank  v.  Divine  Gro- 

104 ;  Walden  v.  Murdock,  23  Cal.  540,  eery  Co.,  97  Tenn.  603,  37  S.  W.  390, 

83  Am.  Dec.  135;  Nelson  v.  Leiter,  190  34  L.R.A.  445;  Corry  v.  Shea,  144  Wis 

HI.  414,  60  N.  E.  851,  83  A.  S.  R.  142;  135,  128  N.  W.  892,  Ann.  Cas.  1912A 

Johnson   v.   McGrew,  11  la.  151,  77  1154, 
Am.  Dec.  137;  Aulman  v.  Auiman,  71       Note:  3  L.R.A.  139. 
la.  124,  32  N.  W.  240,  60  Am.  Rep.       16.  McMahan  v.  Moiridon,  16  Ind. 

783;   RoUiusv.   Shaver  Wagon,  etc.,  172,  79  Am.  Dec.  418;  Chaffee  v.  At-* 
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the  same  extent  as  would  a  new  consideration  given  at  the  time,^^ 
though  it  has  been  said  that  he  will  be  protected  only  to  the  extent 
of  the  actual  consideration.*®  In  other  states  the  courts  hold  the 
opposite  view  to  the  effect  that  a  preferred  creditor  does  not  occupy 
the  position  of  a  bona  fide  purchaser  for  value,**  and  in  some  cases 
the  rule  is  made  to  depend  on  the  question  whether  the  creditor 
has  surrendered  evidences  of  his  debt  **  or  accepted  the  preference 
as  satisfaction  thereof.*  If  the  preferred  creditor  has  notice  of  a 
prior  equity  or  the  consideration  is  not  shown  to  equal  in  value  the 
property,  or  if  the  possession  of  the  property  is  unchanged  he  will 
always  be  held  not  to  be  a  bona  fide  purchaser  for  value.*  A  trans- 
fer of  property  to  a  creditor  will  be  held  fraudulent  and  void,  unless 
it  is  shown  that  the  consideration  is  a  valid  and  subsisting  debt,  and 
that  the  property  is  taken  in  discharge  thereof.'  Property  expressly 
delivered  as  a  gift  will  not  be  presumed  to  have  been  intended  as  a 
satisfaction  of  a  pre-existing  debt.  Such  presumption  may  arise 
where  the  delivery  is  made  without  explanation.* 

93.  Statutory  Prohibition  against  Preferences. — In  some  states 
there  are  statutes  expressly  providing  that  a  creditor  may  take  from 
his  debtor  sufficient  property  to  satisfy  his  claim,*  while  in  others 
statutes  have  been  enacted  prohibiting  preferences  under  certain  cir- 
cumstances,* and  sometimes  the  prohibition  is  absolute.'  But  it  has 
been  held  that  the  right  to  transfer  property  in  payment  of  a  debt 

las  Lumber  Co.,  43  Neb.  224,  61  N.  W.  2.  Note :  36  L.R.A.  161. 

637,  47  A.  S.  R.  753;  Longfellow  v.  3.  Note:- 36  L.R.A.  348. 

Barnard,  58  Neb.  612,  79  N.  W.  255,  4.  McClure  v.  Miller,  Bailey  Eq.  (S. 

76  A.  S.  R.  117;  Harvey  v.  Godding,  C.)  107,  21  Am.  Dec.  522. 

77  Neb.  289,  109  N.  W.  220, 124  A.  S.  5.  Cutter  v.  Pollock,  4  N.  D.  205,  50 
R.  841.  N.  TV.  1062,  50  A.  S.  R.  644,  25  L.R.A, 

Notes :  9  L.R.A.  646 ;  36  L.R.A.  163.  377 ;  Frees  v.  Baker,  81  Tex.  216,  16 

17.  Chaffee  v.  Atlas  Lumber  Co.,  43   S.  W.  900,  13  L.R.A.  340. 

Neb.  224,  61  N.  W.  637,  47  A.  S.  R.  6.  Gardner  v.  Lane,  9  Allen  (Mass.) 

753;  Longfellow  v.  Barnard,  58  Neb.  492,  85   Am.   Dec.   779;   Manning  v. 

612,  79  N.  W.  255,  76  A.  S.  R.  117.  Beck,  129  N.  Y.  1,  29  N.  E.  90,  14 

18.  Sehloss  V.  Feltus,  96  Mich.  619,  L.R.A.  198 ;  Johnson  Co.  v.  Miller,  174 
103  Mich.  525,  65  N.  W.  1010,  61  N.  Pa.  St.  605,  34  Atl.  316,  52  A.  8.  R. 
W.  797.  833.    See  also  Assignments  for  the 

19.  Craft  V.  Bloom,  59  Miss.  69,  42  Benefit  op  Creditors,  vol.  2,  pp.  695- 
Am.  Rep.  351 ;  Hicks  v.  National  Sure-  698. 

ty  Co.,  50  Wash.  16,  96  Pao.  515,  126       7.  Utley  v.  Smith,  24  Conn.  290,  63 

A.  S.  R.  883.  Am.  Dec.  163;  Jones  v.  Rowland,  8 

Note:  36  L.R.A.  163.  Mete.  (Mass.)  377,  41  Am.  Dec.  525; 

20.  Donaldson  v.  Cape  Fear  Bank,  Forbes  v.  Ho^e,  102  Mass.  427,  3  Am. 
16  N.  C.  103,  18  Am.  Dec.  577.  Rep.  475 ;  Milliken  v.  Hathaway,  148 

Note :  36  L.R.A.  163.  Mass.  69, 19  N.  E.  16, 1  L.R.A.  510  and 

1.  Ames  V.  Dorroh,  76  Miss.  187,  23  note;  Wilks  v.  Walker,  22  S.  C.  108, 

So.  768,  71  A.  S.  R.  522;  Pattou  v.  53  Am.   Rep.  706.    See  also  Insol- 

Lefturch,  86  Va.  421,  10  S.  E.  686,  19  venct* 

A.  S.  R.  902,  6  L.R.A.  569. 

575 


§§  94,  95        FEAUDULENT  CONVEYANCES       12  B.  C.  h. 

when  solvent  is  within  the  constitutional  protection  of  property  rights, 
and  is  violated  by  any  act  declaring  transfers  of  property  to  preferred 
creditors  void  without  limiting  them  to  cases  of  insolvency.® 

94.  What  Claims  May  Be  Preferred. — It  is  perfectly  proper  and 
valid  for  the  debtor  to  provide  for  the  preference  of  a  debt  which 
has  been  discharged  by  the  insolvent  laws,'  or  one  which  is  barred 
by  the  statute  of  limitations*®  His  right  to  prefer  is  not  limited  to 
claims  which  could  be  legally  enforced,  or  on  which  his  liability 
has  become  absolute.  A  contingent  liability  may  be  a  sufficient  basis 
for  a  preference.  So  an  indorser  of  a  note  is  contingently  liable  to 
the  holder  thereof  and  may  secure  him  by  a  confession  of  judgment,** 
and  the  liability  of  a  surety  on  an  unmatured  obligation  is  a  lawful 
debt,  claim  or  demand  which  will  warrant  a  preference.*^ 

95.  Effect  of  Insolvency. — As  regards  the  preference  of  creditors, 
the  financial  condition  of  the  debtor  seems  to  be  immaterial,  except 
in  so  far  as  it  may  throw  light  on  the  intention  of  the  parties.**  A 
bona  fide  creditor  may  therefore  obtain  a  transfer  of  property  from 
an  insolvent  debtor  in  order  to  secure  himself,*^  even  though  he  knows 

8.  Thu-d  Nat.  Bank  v.  Divine  Gro-  v.  Beyer,  29  Neb.  76,  45  N.  W.  265, 
eery  Co.,  97  Tenn.  603,  37  S.  W.  390,  26  A.  S.  R.  373;  Kitchen  v.  McClos- 
34  L.R.A.  445.  key,  150  Pa  St.  376,  24  Atl.  688,  30 

9.  Wilson  V.  RusseU,  13  Md.  494,  71  A.  S.  R.  811;  Sloan  v.  Hunter,  56  S. 
Am.  Dec.  645.  C.  385,  34  S:  E.  658,  879,  76  A.  S.  R. 

10.  Manchester  v.  Tibbetts,  121  N.   551. 

Y.  219,  24  N.  E.  304,  18  A.  S.  R.  816.  Notes:  3  L.R.A.  139;  11  L.R.A.  467; 

Note :  14  A.  S.  R.  740.  31  L.R.A.  623. 

11.  Bernheimer  v.  Rindskopf ,  116  N.  14.  Crawford  v.  Kirksey,  55  Ala. 
Y.  428,  22  N.  E.  1074,  15  A.  S.  R.  282,  28  Am.  Rep.  704;  Perry  Ins.,  etc., 
414 ;  Braden  v.  O'Neil,  183  Pa.  St.  462,  Co.  v.  Foster,  58  Ala.  502,  29  Am. 
38  Atl.  1023,  63  A.  S.  R.  761.  Rep.  779;  Hempstead  v.  Johnston,  18 

12.  Reel  v.  Livingston,  34  Fla.  377.  Ark.  123,  65  Am.  Dec.  458;  Walden 
16  So.  284,  43  A.  S.  R.  202;  Buffnm  v.  Murdock,  23  Cal.  540,  83  Am.  Dec. 
V.  Green,  5  N.  H.  71,  20  Am.  Dec.  135 ;  Nelson  v.  Leiter,  190  111.  414,  60 
562;  Haggartyv.Pittman,l  Paige  (N.  N.  E.  851,  83  A.  S.  R.  142;  Sly  v. 
Y.)  298,  19  Am.  Dec.  434;  Frees  v.  Bell,  131  la.  184,  108  N.  W.  227,*  117 
Baker,  81  Tex.  216,  16  S.  W.  900,  13  A.  S.  R.  417;  State  v.  Bank  of  Mary- 
L.R.A.  340  and  note.  land,  6  Oill  &  J.  (Md.)  205,  26  Am. 

Notes :  34  A.  S.  R.  397 ;  36  L.R.A.  Dec.  561 ;  Dyson  v.  St.  Paul  Nat.  Bank, 

346.  74  Minn.  439,  77  N.  W.  236,  73  A.  S. 

13.  Thornton  v.  Davenport,  1  Seam.  R.  358;  Beels  v.  Flynn,  28  Neb.  575, 
(111.)  296,  29  Am.  Dec.  358;  Bentley  44  N.  W.  732,  26  A.  S.  R.  351;  Smith 
V.  Wells,  61  111.  59,  14  Am.  Rep.  53;  v.  Boyer,  29  Neb.  76,  45  N.  W.  265, 
Aulman  v.  Aulman,  71  la.  124,  32  N.  26  A.  S.  R.  373;  Williams  v.  Whedon, 
W.  240,  60  Am.  Rep.  783 ;  Bank  of  109  N.  Y.  333,  16  N.  E.  365,  4  A.  S. 
Berwick  v.  George  Vinson  Shingle,  R.  460;  Knower  v.  Central  Nat.  Bank, 
etc.,  Co.,  124  La.  1000,  50  So.  823,  26  124  N.  Y.  552,  27  N.  E.  247,  21  A.  S. 
L.R.A.(N.S.)  1068;  Dyson  v.  St.  Paul  R.  700;  Sabin  v.  Columbia  Fuel  Co., 
Nat.  Bank,  74  Minn.  439,  77  N.  W.  236,  25  Ore.  15,  34  Pae.  692,  35  Pac.  854, 
73  A.  S.  R.  358;  Van  Raalte  v.  Har-  42  A.  S.  R.  756;  McCulloch  v.  Hutch- 
rington,  101  Mo.  602,  14  S.  W.  710,  inson,  7  Watts  (Pa.)  434,  32  Am. 
20  A.  S.  R.  626,  11  L.R.A.  424;  Smith  Dec.  776;  Covanhovan  v.  Hart,  21  Pa. 
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that  the  debtor  is  insolvent,**  provided  that  the  transaction  is  in 
good  faith,**  that  there  is  no  reservation  of  any  benefit  to  the  debtor,*' 
that  the  value  of  the  property  transferred  is  not  out  of  proportion 
with  the  debt  secured,*®  and  that  the  transfer  is  made  solely  for  the 
purpose  of  securing  the  claim.*® 

96.  Fraud  in  Preferring  Honest  Debts. — ^There  is  no  doubt  that 
even  an  honest  debt  may  be  so  used  in  the  way  of  a  preference 
as  to  hinder,  delay,  and  defraud  creditors,*^  subsequent  as  well  as 

8t.  495,  60  Am.  Dee.  57 ;  York  County  '  17.  Crawford   v.   Barksey,   55   Ala. 

Bank  v.  Carter,  38  Pa.  St.  446,  80  Am.  282,  28  Am.  Rep.  704;  Perry  Ins.,  etc., 

Dec.  494;  Feder  v.  Ervin  (Tenn.)  38  Co.  v.  Foster,  58  Ala.  502,  29  Am. 

S.  W.  446,  36  L.R.A.  335;  Benham  v.  Rep.  779;  Sly  v.  Bell,  131  la.  184,  108 

Ham,  5  Wash.  128,  31  Pac.  459,  34  N.  W.  227,  117  A.  S.  R.  417 ;  Haiiover 

A.  S.  R.  851.  Nat.  Bank  v.  Klein,  64  Miss.  141,  8 

Note :  11  L.B.A.  467.  So.  208,  60  Am.  Rep.  47 ;  Grover  v. 

15.  Crawford  v.  Kirksey.  65  Ala.  Wakeman,  11  Wend.  (N.  Y.)  187,  25 
382,  28  Am.  Rep.  704;  Walden  v.  Am.  Dec.  624 ;  Austin  v.  Bell,  20  Johns. 
Murdock,  23  Cal.  540,  83  Am.  Dec.  (N.  Y.)  442,  11  Am.  Dec.  297;  Mc- 
135;  Covanhovan  v.  Hart,  91  Pa.  St.  Culloch  v.  Hutchinson,  7  Watts  (Pa.) 
495,    60    Am.    Dec.    57.     See    contra  434, 32  Am.  Dec.  776. 

White   V.   Trotter,  14   Smedes  &  M.       18.  Stover  v.  Herrington,  7  Ala.  142, 

{Miss.)  30,  53  Am.  Dee.  112.  41  Am.  Dec.  86;  Crawford  v.  Kirksey, 

16.  Crawford  v.  Kirksev.  55  Ala.  55  Ala.  282,  28  Am.  Rep.  704;  Sly  v. 
282,  28  Am.  Rep.  704;  Penv  Ins.,  etc..  Bell,  131  la.  184,  108  N.  W.  227,  117 
Co.  V.  Foster,  58  Ala.  502,  29.  Am.  Rep.  A.  S.  R.  417 ;  Beels  v.  Flynn,  28  Neb. 
779;  Hempstead  v.  Johnston,  18  Ark.  575,  44  N.  W.  732,  26  A.  S.  R.  351; 
123,  65  Am.  Dee.  458 ;  Nelson  v.  Leiter,  Smith  v.  Boyer,  29  Neb.  76,  45  N.  W. 
190  111.  414,  60  N.  E.  851,  83  A.  S.  R.  265,  26  A.  S.  R.  373;  WiUiams  v. 
142 ;  Johnson  v.  McGrew,  11  la.  151,  Whedon,  109  N.  Y.  333,  16  N.  E.  365, 
77  Am.  Dec.  137;  Sly  v.  Bell,  131  la.  4  A.  S.  R.  460;  Covanhovan  v.  Hart, 
184,  108  N.  W.  227, 117  A.  S.  R.  417;  21  Pa.  St.  495,  60  Am.  Dec.  57;  Feder 
State  v.  Bank  of  Maryland,  6  Gill  &  v.  Ervin  (Tenn.)  38  S.  W.  446,  36 
J.  (Md.)  205,  26  Am.  Dee.  561;  Dyson  L.R.A.  335  and  note. 

V.  St.  Paul  Nat.  Bank,  74  Minn.  439,  19.  Nelson  v.  Leiter,  190  111.  414, 
77  N.  W,  236, 73  A.  S.  R.  358;  Baifum  60  N.  E.  851,  83  A.  S.  R.  142;  John- 
V,  Green,  5  N.  H.  71,  20  Am.  Dec.  son  v.  McGrew,  11  la.  151,  77  Am.  Dec. 
662;  Ruhl  v.  Phillips,  48  N.  Y.  125,  137;  Sly  v.  BeU,  131  la.  184,  108  N. 
8  Am.  Rep.  522;  WiBiams  v.  Wbedon,  W.  227,  117  A.  S.  R.  417;  Williams  v. 
109  N.  Y.  333, 16  N.  E.  365,  4  A.  S.  R.  Whedon,  109  N.  Y.  333,  16  N.  E.  365, 
460;  Knower  v.  Central  Nat.  Bank,  4  A.  S.  R.  460;  McCnlloch  v.  Hutch- 
124  N.  Y.  552,  27  N.  E.  247,  21  A.  S.  inson,  7  Watts  (Pa.)  434,  32  Am.  Dec. 
R,  700;  Atkinson  v.  Jordan,  5  Ohio  776;  York  County  Bank  v.  Carter,  38 
293,  24  Am.  Dec.  281 ;  Sabin  v.  Co-  Pa.  St.  446,  80  Am.  Dec.  494. 
lumbia  Fuel  Co.,  25  Ore.  15,  34  Pac.  Notes:  11  Ii.R.A.  467;  36  L.R.A. 
692,  35  Pac.  854,  42  A.  S.  R.  756;  335. 

McClurg  v.  Lecky,  3  Pen.  &  W.  (Pa.)  20.  Crawford  v.  Kirksey,  55  Ala. 
83,  23  Am.  Dec.  64;  McCuUoch  v.  282,  28  Am.  Rep.  704;  Benedict  v. 
Hutchinson,  7  Watts  (Pa.)  434,  32  Renf ro,  75  Ala.  121,  51  Am.  Rep.  429 ; 
Am.  Dec.  776;  Covanhovan  v.  Hart,  Russell  v.  Davis,  133  Ala.  647,  31  So. 

21  Pa.  St.  495,  60  Am.  Dec.  57;  York  514,  91  A.  S.  R.  56;  Walden  v.  Mur- 
County  Bank  v.  Carter,  38  Pa.  St.  dock,  23  Cal.  540,  83  Am.  Dec.  135; 
446,  80  Am.  Dec.  494;  Baldwin  v.  Peet,  Wilcoxson  v.  Burton,  27  Cal.  228,  87 

22  Tex.  708,  75  Am.  Dec.  806.  Am.   Dec.   66;    Supplee  v.   Hall,  76 
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existing.*  The  real  inquiry  is  as  to  the  intention  of  the  parties,  the 
bona  fides*  of  the  transaction.*  A  transfer  of  property  to  a  creditor, 
intended  to  cut  oflF  the  redress  of  other  creditors,  may  be  fraudulent 
by  reason  of  the  delay  and  hindrance  to  which  it  subjects  them,  though 
it  was  made  to  pay  a  debt,  and  this  is  especially  true  where  there  is  any 
advantage  reserved  to  the  debtor.'  On  the  other  hand,  the  rule  is 
equally  well  settled  that  a  conveyance  by  a  debtor  to  his  creditor 
in  payment  of  his  claim  is  not  invalidated  by  the  fact  that  it  waa 
made  with  an  intent  on  the  p,art  of  the  vendor  to  delay,  hinder,  or 

Conn.  17,  52  Atl.  407,  96  A.  S.  R.  1.  Gilbert  v.   Peppers,  65   W.  Va,. 

188;  Miller  v.  Conklin,  17  Ga.  430,  63  355,  64  S.   E.  361,  36  L.R.A.(N.S.) 

Am.  Dec.  248;  Bigby  v.  Warnock,  115  1181. 

Ga.  385,  41  S.  E.  622,  57  L.R.A.  754;  2.  Walden  v.  Murdock,  23  Cal.  540, 
Merry  v.  Bostwick,  13  111.  398,  54  Am.  83  Am.  Dec.  135;  Supplee  v.  Hall,  7a 
Dec.  434 ;  Beidler  v.  Crane,  135  111.  92,  Conn.  17,  52  Atl.  407,  96  A.   S.   R. 
25  N.  E.  655,  25  A.  S.  R.  349 ;  Emporia  188 ;  Bigby  v.  Warnock,  115  Ga.  385,. 
First  Nat.  Bank  v.  Ridenour,  46  Kan.  41  S.  E.  622,  57  L.R.A.  754;  Gleitz  v. 
707,  718,  27  Pac.  150,  26  A.  S.  R.  167;  Schuster,  168  Mo.  298,  67  S.  W.  561, 
Widgery  v.  Haskell,  5  Mass.  144,  4  90  A.  S.  R.  461;  Russell  v.  Winne,  37 
Am.   Dec.  41;    Truitt  v.   Caldwell,   3  N.  Y.  591,  97  Am.  Dee.  755;  Sabin  v. 
Minn.  364,  74  Am.  Dec.  7^4;  State  v.  Columbia   Fuel   Co.,   25   Ore.   15,   34 
Mason,  112  Mo.  374,  20  8.  W.  629,  34  Pac.  692,  35  Pac.  854,  42  A.  S.  R.  756; 
A.  S.  R.  390  and  note;  Gleitz  v.  Schu-  McAllister  v.  Marshall,  6  Bin.   (Pa.) 
ster,  168  Mo.  298,  67  S.  W.  561,  90  A.  338,  6  Am.  Dec.  458 ;  Bunn  v.  Ahl,  29 
S.  R.  461;  Ladd  v.  Wiggin,  35  N.  H.  Pa.  St.  387,  72  Am.  Dec.  639;  Barrett 
421,    69    Am.    Dec.    551;    Russell    v.  v.  Nealon,  119  Pa,  St.  171, 12  Atl.  861,. 
Winne,  37  N.  Y.  591,  97  Am.  Dec.  755;  4  A.  S.  R.  628;  Miller  v.  ToUison,  1 
McAllister  v.  Marshall,  6  Bin.   (Pa.)  Harp.  Eq.  (S.  C.)  145,  14  Am.  Dec. 
338,  6  Am.  Dec.  458;  McCulloch  v.  712 ;  Cureton  v.  Doby,  10  Rich.  Eq.  (S. 
Hutchinson,  7  Watts  (Pa.)  434,32  Am.  C.)  411,  73  Am.  Dec.  96;  Pringle  v. 
Dec.  776;  Bunn  v.  Ahl,  29  Pa.  St.  387,  Rhame,  10  Rich.  L.  (S.  C.)  72,  67  Am. 
72  Am.  Dec.  639;  Barrett  v.  Nealon,  Dec.  569;  Sloan  v.  Hunter,  56  S.  €•- 
119  Pa.  St.  171,  12  Atl.  861,  4  A.  S.  385,  34  S.  E.  668,  879,  76  A.  S.  R.  551 ; 
R.  628;  Miller  v.  Tollison,  1  Harp.  Eq.  Floyd  v.   Goodwin,  8  Yerg.    (Tenn.) 
(S.  C.)  145, 14  Am.  Dec.  712;  Cureton  484,  29  Am.  Dec.  130;  Benham  v.  Ham, 
V.  Doby,  10  Rich.  Eq.  (S.  C.)  411,  73  5  Wash.  128,  31  Pac.  459,  34  A.  S.  R. 
Am.  Dec.  96;  Pringle  v.  Rhame,  10  851. 
Rich.  L.  (S.  C.)  72,  67  Am.  Dec.  569;  Note:  34  A.  S.  R.  396. 
Sloan  V.  Hunter,  56  S.  C.  385,  34  S.  3.  Crawford  v.  Kirksey,  55  Ala.  282, 
E.  658,  879,  76  A.  S.  R.  551;  Mitchell  28  Am.  Rep.  704;  Benedict  v.  Renfro, 
V.  Beal,  8  Yerg.  (Tenn.)  134,  29  Am.  75  Ala.  121,  51  Am.  Rep.  429;  Em- 
Dec.  108;  Floyd  v.  Goodwin,  8  Yerg.  poria  First  Nat  Bank  v.  Ridenour,  46 
(Tenn.)  484,  29  Am.  Dec.  130;  Dow  v.  Kan.  707,  718,  27  Pac.  150,  26  A.   S. 
Taylor,  71  Vt.  337,  45  Atl.  220,  76  A.  R.  167;  Truitt  v,  CaldweU,  3  Minn. 
S.  R.  775;  Garland  v.  Rives,  4  Rand.  364,  74  Am.  Dec.  764;  McAllister   v. 
(Va.)    282,  15   Am.   Dec.   756;   Ben-  Marshall,  6  Bin.  (Pa.)  338,  6  Am.  Dec, 
ham  V.  Ham,  5  Wash.  128,  31  Pac.  458 ;  McCulloch  v.  Hutchinson,  7  Watts- 
459,  34  A.  S.  R.  851;  Gilbert  v.  Pep-  (Pa.)  434,  32  Am.  Dec.  776;  Sloan  v. 
pers,  65  W.  Va.  355,  64  S.  E.  361,  36  Hunter,  56  S.  C.  385,  34  S.  E.  658, 
L.R.A.(KS.)  1181;  Grant  v.  Lewis,  14  879,  76  A.  S.  R.  551.    As  to  the  reser- 
Wis.  487,  80  Am.  Dec.  785.  vation  of  benefits  as  evidence  of  frauds- 
Note:  31  L.RA.  609.  see  supra,  par.  68  et  seq. 
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^Jefmud  his  treditors  where  soch  intent  was  not  known  to  or  partici 
patod  in  by  the  purchaser.*  Though  preferences  are  proper  even 
HI  the  case  of  an  insolvent,  a  debtor  will  not  be  allowed  to  secure 
on  advantage  at  the  expense  of  his  creditors  as  the  price  of  prefer- 
ring one  of  them.^ 

97.  Kimnrledge  or  Pntidpatioii  of  Creditor. — ^Every  preference 
necessarily  hiinders  and  delays  other  creditors  to  some  extent.  There 
is  no  doubt  that  the  intention  of  the  debtor,  known  to  the  preferred 
creditor,  to  hinder  and  delay  creditors  to  this  incidental  extent  is 
not  fraudulent.^  Some  cases  hold  that  a  creditor  preferred,  taking 
property  in  ^od  faith  to  secure  himself,  has  the  right  to  hold  the 
property  as  against  other  creditors,  although  he  may  know  that  the 
effect  of  such  transfer  was  to  defeat  other  creditors,^  and  some  of  the 
cases  go  so  far  as  to  hold  that  such  a  conveyance  will  be  sustained 
although  the  preferred  creditor  may  have  known  that  the  debtor 
intended  to  defeat  other  creditors,^  on  the  theory  that  a  creditor  has 
the  right  te  look  after  his  own  interest,  and  is  not  required  to  con- 
sult the  interest  of  the  other  creditors,  and  that  his  knowledge  of 
the  debtor'^  fraudulent  intent  is  immaterial  so  long  as  he  partici- 
pates in  ae  way  except  to  receive  payment  of  a  bona  fide  claim.* 
A  few  cases  even  go  to  the  extreme  of  holding  that  the  question 
of  the  existence  of  a  fraudulent  intent  on  the  part  of  the  parties  will 
not  affect  a  sale  by  an  embarrassed  or  insolvent  debtor  to  a  creditor 
in  absolute  payment  of  a  bona  fide  existing  debt,  where  there  is  no 

4.  State  V.  Mason,  112  Mo.  374,  20  Dee.  785;  Shelley  v.  Boothe,  73  Mo. 

S.  W.  629,  34  A.  S.  B.  390  and  note;  74,  39  Am.  Rep.  481;  State  v.  Mason^ 

Riley  V.   Vaiighan,  116   Mo.   169,   22  112  Mo.  374,  20  S.  W.  629,  34  A.  S.  R. 

S.  W.  707,  38  A.  S.  R.  586 ;  Snavberger  390  and  note;  Henney  Buggy  Co.  v. 

v.  Fahl,  195  Pa.  St.  336,  45  Atl.  1065,  Ashcnfelter,  60  Neb.  1,  82  N.  W.  118^ 

76  A.  S.  R.  818;  Niebols  v.  Reynolds,  83  A.  S.  R.  503. 

1  R.  I.  30,  36  Am.*  Dec.  238.  Notes :  11  L.R.A.  467 ;  36  L.R JL.  339. 

Notes:  34  A.  S.  R.  396;  31  L.R.A.  8.  Christian  v.  Greenwood,  23  Ark. 

610;  36L.R.A.  338.  258,   79   Am.  Dec.   104;   Worland   v. 

S-  Miller  v.  Conklin  17  Ga.  430,  63  Kimberlin,  6  B.  Mon.  (Ky.)   6(}8,  44 

Am.  Dec.  248;  Widgery  v.  Haskell,  5  Am.  Dec.  785;  Shelley  v.  Boothe,  73^ 

Mass.  144,  4  Am.  Dec.  41;  Grover  v.  Mo.  74,  39  Am.  Rep.  481;   State  v. 

Wakeman,  11  Wend.  (N.  Y.)  187,  25  Mason,  112  Mo.  374,  20  S.  W.  629,  34 

Am.  Dec.  624;  Pringle  v.  Rhame,  10  A.  S.  R.  390  and  note;  Henney  Buggy 

Rich.  Lu  (S.  C.)  72,  67  Am.  Dec.  569.  Co.  v.  Ashenfelter,  60  Neb.  1,  82  N, 

6.  Summers  v.  Roos,  42  Miss.  749,  W.  118,  83  A.  S.  R.  503. 

2  Am.  Rep.  653;  Snayberger  v.  Fahl,  Notes:   31   L.R.A.   619;   36   L.R.A. 

195  Pa.  St.  336,  45  Atl.  1065,  78  A.  S.  339. 

R.  818.  9.  Christian  v.  Greenwood,  23  Ark. 

7.  Christian  v.  Greenwood,  23  Ark.  258,  79  Am.  Dec.  104;  Shelley  v. 
258,  79  Am.  Dec.  104;  Indianola  First  Boothe,  73  Mo.  74,  39  Am.  Rep.  481; 
Nat,  Bank  v.  Bmbaker,  128  la.  587,  State  v.  Mason,  112  Mo.  374,  20  $.  W. 
105  N.  W.  116,  111  A.  S.  R.  209,  2  629,  34  A.  S.  R.  390  and  note;  Henney 
L.R.A.(N.S.)  256;  Woiiand  v.  Kim-  Buggy  Co.  v.  Ashenfelter,  60  Neb.  1, 
berlin,  6  B.  Mon.  (Ky.)  608,  44  Am.  82  N.  W.  118,  83  A.  S.  R.  503. 
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.material  difference  between  the  value  of  the  property  and  the  amount 
of  the  debt,  and  no  use  or  benefit  is  reserved  to  the  debtor.*®  But 
other  decisions  hold  that  if  the  intention  to  hinder  and  delay  cred- 
itors is  part  of  the  purpose  of  the  transaction,  and  the  creditor  knows 
of  it,  the  transfer  is  invalid  as  against  other  creditors  even  though 
the  amount  of  property  transferred  was  fairly  in  proportion  to  the 
size  of  the  debt.** 

Fraudulent  Preferences 

98.  Badges  of  Fraud. — Though  creditors  may  accept  preferences  in 
the  way  of  receiving  transfers  of  property  in  the  payment  of  their 
debts,  they  cannot  accept  them  in  consideration  of  terms,  express  or 
implied,  to  further  the  plans  of  the  debtor  to  hinder,  delay,  or  defraud 
other  creditors.**  The  acceptance  of  a  conveyance  under  such  cir- 
cumstances would  seem  to  amount  to  a  participation  in  the  debtor's 
fraud.**  Certain  it  is  that  a  creditor  of  an  insolvent  debtor  must 
stop  at  securing  his  debt,  and  if  he  goes  farther  and  assists  the  fraud- 
ulent debtor  in  carrying  out  his  fraudulent  purpose,  his  preference 
so  obtained  will  be  avoided  in  favor  of  other  creditors;  **  as  for  instance 
where  the  creditor  acts  from  a  desire  to  aid  the  debtor  in  covering  up 
his  property,  or  in  giving  him  a  secret  interest  therein,**  or  in  lock- 
ing it  up  in  any  way  for  the  debtor's  own  use  and  benefit,  the  con- 
veyance will  be  held  fraudulent  and  void,**  It  has  been  said  how- 
ever that  the  mere  reservation  of  benefits  to  the  grantor  in  a  trans- 
fer of  property  to  pay  or  secure  a  debt  does  not  show  a  fraudulent 
intent  participated  in  by  the  grantee  or  mortgagee  which  will  invali- 
date the  transaction  as  against  creditorsj  but  to  render  a  preference 
void  for  that  reason  the  benefit  must  have  been  given  for  the  purpose 
of  hindering,  delaying,  or  defrauding  creditors.*'  The  retention  of 
possession  by  a  debtor  who  has  sold  property  to  a  creditor  in  pay- 
ment of  his  claim  would  at  least  appear  to  be  a  badge  of  fraud  to  be 

10.  Shibler  v.  Hartley,  201  Pa.  St       IS.  Note:  31  L.R.A.  635. 

286,  50  Atl.  950,  88  A.  S.  R.  811. .  14.  Crawford   y.   Kirksey,   55   Ala. 

Note:  31  L.R.A.  612.  282,  28   Am.   Rep.  704;   Benedict   v. 

11.  Bigby  V.  Warnock,  115  Ga.  385,  Renfro,  75  Ala.  121,  51  Am.  Rep. 
41  S.  E.  622,  57  L.R. A.  754 ;  Cureton  429 ;  Shelley  v.  Boothe,  73  Mo.  74,  39 
V.  Doby,  10  Rich.  Eq.  (S.  C.)  411,  73  Am.  Rep.  481;  Russell  v.  Winne,  37  N. 
Am.  Dec.  96;  Dow  v.  Taylor,  71  Vt.  Y.  591,  97  Am.  Dec.  755. 

337,  45  Atl.  220,  76  A.  S.  R.  775;  Gar-  Notes:  34  A.  S.  R.  397;  31  L.R.A. 

land  V.  Rives,  4  Rand.  (Va.)  282,  15  614. 

Am.  Dec.  756.  15.  Benedict  v.  Renfro,  75  Ala.  121, 

12.  Benedict  v.  Renfro,  75  Ala.  121,  51  Am.  Rep.  429. 

51  Am.  Rep.  429;  Bigby  v.  Warnock,       Note:  34  A.  S.  R.  396. 
115  Ga.  385,  41  S.  E.  622,  57  L.R.A.       16.  Note:  34  A.  S.  R.  396, 
754.  17.  Note :  31  L.R.A.  633. 

Notes:  34  A.  S.  R.  396;  31  L.R.A. 
617. 
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considered  in  connection  with  other  circumstances  in  determining 
the  existence  of  a  fraudulent  intent  participated  in  by  the  creditor.** 
It  is  not  fraud  for  one  creditor  to  try  to  keep  another  ignorant  of 
a  trade  he  is  seeking  to  make  with  the  debtor  for  no  other  purpose 
than  his  own  protection,**  nor  is  his  failure  to  record  a  conveyance 
given  him  by  his  debtor,  or  to  cause  it  to  be  recorded,  as  an  inde- 
pendent and  isolated  fact  sufficient  evidence  of  a  fraudulent  intent, 
but  it  is  a  matter  for  consideration  in  connection  with  the  other 
facts  of  the  case.*® 

99.  Concealment  of  Real  Transaction. — ^An  instrument  in  the 
nature  of  a  preference  which  does  not  disclose  the  real  nature  of 
the  transaction  is  generally  deemed  fraudulent,*  and  so  it  has  been 
held  that  an  absolute  deed  given  to  secure  a  debt  is  void  as  against 
bona  fide  creditors.'  It  is  the  secrecy  of  these  transactions  and  the 
great  opportunity  oflFered  for  the  commission  of  fraud  that  brings 
them  under  the  ban  of  the  law.*  But  the  authorities  generally 
hold  that  in  the  absence  of  fraud  an  absolute  deed  intended  merely 
as  security  will  be  upheld  as  a  mortgage.*  If  goods  are  transferred 
to  a  creditor  with  the  arrangement  that  they  may  be  reclaimed  by 
the  debtor  on  paying  the  amount  of  the  claim  which  the  vendee 
holds  against  him,  the  transaction  will  be  void  as  retaining  a  benefit 
to  the  debtor  if  the  goods  exceed  the  debt  in  value,*  but  if  the  value 
of  ithe  goods  does  not  exceed  the  amount  of  the  claim,  the  transaction 
will  be  valid,  for  there  is  no  benefit  reserved  to  the  debtor.*  If  a 
transfer  is  made  to  secure  a  pretended  debt,  to  the  knowledge  of  the 
grantee,  he  by  accepting  it  becomes  a  party  to  the  fraud  and  the 
entire  transaction  is  void  as  to  creditors  of  the  grantor.'    If  part  of 

18.  Note :  31  L.R.A.  635.  the  transaction,  without  proof  of  their 

19.  Rice  V.  Wood,  61  Ark,  442,  33  execution.  Bernhardt  v.  Brown,  122 
S.  W.  636,  31  L.R.A.  609.  N.  C.  587,  29  S.  E.  884,  65  A.  S.  R. 

20.  Note :  31  L.R.A.  638.  725. 

1.  Sanf  ord  v.  Wheeler,  13  Conn.  3.  McCullooh  v.  Hutchinson,  7  Watts 
165,  33  Am,  Dec.  389;  North  v.  Bd-   (Pa.)  434,  32  Am.  Dec.  776. 

den,  13  Conn.  376,  35  Am.  Dec.  83 ;  4.  Sloan  v.  Coburn,  26  Neb.  607,  42 

Udd  V.  Wiggin,  35  N.  H.  421,  69  Am.  N.  W.  726,  4  L.R.A.  470  j  Brock  v. 

Dee.  551;  McCulloch  v.  Hutchinson,  7  Hudson  County  Nat.  Bank,  48  N.  J. 

Watts  (Pa.)  434,  32  Am.  Dec.  776.  Eq.  615,  23  Atl.  269,  27  A.  S.  R.  451; 

2.  North  V.  Belden,  13  Conn.  376,  35  Nichols  v.  Reynolds,  1  R.  I.  30,  36  Am. 
Am.  Dec.  83;  Ladd  v.  Wiggin,  35  N.  Dec.  238;  Bigelow  v.  Topliff,  25  Vt. 
H.  421,  69  Am.  Dec.  551 ;  McCulloch  273,  60  Am.  Dec.  264.  See  also  Chat- 
V.  Hutchinson,  7  Watts  (Pa.)  434,  32  tel  Mortgages,  vol.  5,  p.  388;  Mort- 
Am.  Dec.  776.  gages. 

If  a  deed  absolute  on  its  face  is  5.  Grant  v.  Lewis,  14  Wis.  487,  80 

claimed  to  be  fraudulent  as  being  in-  Am.  Dec.  785. 

tended  merely  as  security  for  a  debt  6.  Goudy  v.  Werbe,  117  Ind.  154, 19 

of  the  grantor,  an  unrecorded  deed  of  N.  E.  764,  3  L.R.A.  114. 

defeasance    to    the    land,    and    bonds  7.  Russell  v.  Davis,  133  Ala.  647,  31 

secured  thereby,  are  competent  as  evi-  So.  514,  91  A.  S.  R.  56;  Eiauber  v. 

dence  tending  to  show  the  nature  of  Schloss,  198  Mo.  502,  95  S.  W.  930, 
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the  debt  preferred  is  valid  and  part  fictitious  to  the  knowledge  of  the 
grantee,  the  entire  transfer  is  tainted  with  fraud  and  void  as  to  other 
creditors,®  but  if  the  creditor  is  guilty  of  no  fraud,  it  seems  that  the 
transfer  will  be  void  only  to  the  extent  of  the  fictitious  claims.*  If 
several  claims  are  secured  by  one  conveyance,  some  of  which  axe  fraud- 
ulent, the  conveyance  will,  in  the  absence  of  fraud,  be  sustained  in 
favor  of  those  that  are  valid.*® 

100.  Value  of  Property  Exceeding  Amount  of  Debt. — The  law  will 
not  suffer  a  creditor,  although  he  has  a  just  demand,  to  use  it  as  a 
screen  to  protect  the  debtor's  estate  from  his  other  creditors,**  and 
consequently  where  a  debtor  intends  to  defeat  his  other  creditors, 
and  the  preferred  creditor  participates  and  co-operates  in  such  design, 
and  does  not  act  solely  with  the  single  purpose  of  securing  himself, 
the  transfer  of  property  to  him  will  be  held  void.*'  So  if  more 
property  is  conveyed  to  a  creditor  than  is  reasonably  necessary  to 
pay  or  secure  the  debt,  it  will  be  closely  scrutinized  by  the  court** 

115  A.  S.  R.  486;  Covanfaotan  v.  Hart,  Beck  v.  Bnrdett,  1  Paige  (N.  T.)  305, 

21  Pa.  St.  495,  60  Am.  Dec.  57.  19  Am.  Dec.  436;  Ford  v.  Williams, 

8.  Russell  V.  Davis,  133  Ala.  647,  31  13  N.  Y.  577,  67  Am.  Dec.  83 ;  Jessup 
So.  514,  91  A.  S.  R.  56;  Miller  v.  Tol-  v.  Johnston,  48  N.  C.  335,  67  Am.  Dec. 
lison.  Harp.  Eq.  (S.  C.)  145,  14  Am.  243;  Covanhovan  v.  Hart,  21  Pa,  St 
Dec.  712;  Dow  v.  Taylor,  71  Vt.  337,  495,  60  Am.  Dec.  57;  Miller  v.  Tol- 
45  Atl.  220,  76  A.  S.  R.  775.  lison,  Harp.  Eq.  (S.  C.)  145,  14  Am. 

9.  Morris  v.  Pearson,  79  N.  C.  253,  Dec.  712;  Read  v.  Staton,  3  Hayw. 
28  Am.  Rep.  315.  (Tenn.)  159,  9  Am.  Dec.  740;  Mitchell 

10.  Victor  V.  Glover,  17  Wash.  37,  v.  Beal,  8  Yerg.  (Tenn.)  134,  29  Am. 
48  Pac.  788,  40  L.R.A.  297.  Dec.  108. 

11.  Mobile  Sav.  Bank  v.  McDonnell,  Notes:  9  L.R.A.  647;  11  L.R.A.  467; 
89  Ala.  434,  8  So.  137,  18  A.  S.  R.  31  L.R.A.  624. 

137,  9  L.R.A.  645;  Tully  v.  Harloe,  35  12.  Indianola  First  Nat.  Bank  v. 
Cal.  302,  95  Am.  Dec.  102 ;  Peck  v.  Brubaker,  128  la.  587,  105  N.  W.  116, 
Land,  2  Ga.  1,  46  Am.  Dec.  368;  Beid-  111  A.  S.  R.  209,  2  L.R.A.(N.S.)  256; 
ler  v.  Crane,  135  HI.  92,  25  N.  E.  Emporia  First  Nat.  Bank  v.  Ridenour, 
655,  25  A.  S.  R.  349 ;  Indianola  First  46  Kan.  707,  718,  27  Pac.  150,  26  A. 
Nat.  Bank  v.  Brubakef,  128  la.  587,  S.  R.  167;  Beeler  v.  Bullitt,  3  A.  K. 
105  N.  W.  116,  111  A.  S.  R.  209,  2  Marsh.  (Ky.)  280,  13  Am.  Dec.  161; 
L.R.A.(N.S.)  256;  Emporia  First  Nat.  Gleitz  v.  Schuster,  168  Mo.  298,  67  S. 
Bank  v.  Ridenour,  46  Kan.  707,718,  27  W,  561,  90  A.  S.  R.  461 ;  Read  v.  Sta- 
Pac.  150,  26  A.  S.  R.  367;  Beeler  v.  ton,  3  Hayw.  (Tenn.)  159,  9  Am.  Dec. 
Bullitt,  3  A.  K.  Marsh.  (Ky.)  280, 13  740;  Grant  v.  Lewis,  14  Wis.  487,  80 
Am.  Dec.  161;  Hise  v.  Hartford  Life  Am.  Dee.  785. 

Ins.  Co.,  90  Ky.  101,  13  S.  W.  367,  29  Notes:  11  L.R.A.  467;  36  L.R.A. 
A.   S.   R.  358;   Hanson  v.   Bean,  51  360. 

Minn.  546,  53  N.  W.  871,  38  A.  S.  R.  13.  Stover  v.  Herrington,  7  Ala.  142, 
516;  Kuykendall  v.  McDonald,  15  Mo.  41  Am.  Dec.  86;  MobUe  Sav.  Bank  v. 
416,  57  Am.  Dec.  212 ;  Gleitz  v.  Schus-  McDonnell,  89  Ala.  434,  8  So.  137,  18 
ter,  168  Mo.  298,  67  S.  W.  561,  90  A.  S.  R.  137,  9  L.R.A.  645;  Wilcoxson 
A.  S.  R.  461;  Smith  v.  Boyer,  29  Neb.  v.  Burton.  27  Cal.  228,  87  Am.  Dec.  66; 
76,  46  N.  W.  265,  26  A.  S.  R.  373;  Tully  v.  Harloe,  36  Cal.  302.  95  Am. 
Henney  Buggy  Co.  v.  Ashenfelter,  60  Dec.  102;  McPhee  v.  O'Rourke,  10 
Neb.  1,  82  N.  W.  118,  83  A.  S.  R.  503 ;    Colo.  301, 15  Pac.  420,  3  A.  S.  R.  579 ; 
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The  fact  that  the  property  conveyed  ie  in'excess  of  the  debt  is  unques- 
tionably evidence  of  fraud,**  and  while  it  is  not  conclusive,**  it  is 
sufficient  to  avoid  the  conveyance  as  to  the  other  creditors,  if  it  is 
not  rebatted.*^  Like  other  such  evidences  of  fraud,  it  presents  a 
question  of  fact,*'  In  order  to  give  rise  to  an  inference  of  fraud, 
the  discrepancy  between  the  value  of  the  property  conveyed  and  the 
debt  must  be  considerable.**  The  question  of  the  sufficiency  of  the 
consideration  for  the  transfer  is  one  of  fact.**  If  the  grantee  is  inno- 
cent of  any  intent  to  defraud  other  creditors,  equity  will  require 
him  to  account  to  other  creditois  only  for  the  value  of  the  property 

Peck  V.  Land,  2  Oa.  1,  46  Am.  Dec.  51  Minn.  546,  53  N.  W.  871,  38  A.  S. 
368;  Emporia  Fixst  Nat.  Bank  v.  R.  516;  Kuykendall  v.  McDonald,  15 
Ridenour,  46  Kan.  707,  718,  27  Pac.  Mo.  416,  57  Am.  Dec.  212;  State  v. 
150,  26  A.  S.  R.  167;  Short  v.  Tinsley,  Mason,  112  Mo.  374,  20  S.  W.  629,  34 
1  Mete.  (Ky.)  397,  71  Am.  Dec.  482;  A.  S.  R.  390  and  note;  Gleitz  v.  Schus- 
Beeler  v.  Bullitt,  3  A.  K.  Marsh  (Ky.)  ter,  168  Mo.  298,  67  S.  W.  561,  90  A. 
280,  13  Am.  Dec.  161;  Hise  v.  Hart-  S.  R.  461;  Smith  v.  Boyer,  29  Neb.  76, 
ford  Life  Ins.  Co.,  90  Ky.  101.  13  S.  45  N.  W.  205,  26  A.  S.  R.  373 ;  Beck 
W.  367,  29  A.  S.  R.  358;  Blood  v.  v.  Burdett,  1  Paige  (N.  Y.)  305,  19 
Palmer,  11  Me.  414,  26  Am.  Dec.  547;  Am.  Dec.  436;  Ford  v.  Williams,  13 
Dummer  v.  Smedley,  110  Mich.  466,  68  N.  Y,  577,  67  Am.  Dec.  83;  Jessup  v. 
N.  W.  260,  38  LJt.A.  490 ;  Hanson  v.  Johnston,  i8  N.  C.  335,  67  Am.  Dec. 
Bean,  51  Minn.  546,  53  N.  W.  871,  38  243 ;  Covanbovan  v.  Hart,  21  Pa.  St. 
A.  S.  R.  516;  Gieitz  v.  Schuster,  168  495,  60  Am.  Dec.  57;  Rtiad  v.  Staton, 
Mo.  298,  67  S.  W.  561,  90  A.  S.  R.  3  Hayw.  (Tenn.)  159,  9  Am.  Dec.  740; 
461;  Sloan  v.  Coburn,  26  Neb.  607,  42  Mitchell  v.  Real,  8  Yerg.  (Tenn.)  134, 
N.  W.  726,  4  L.R.A.  470;  Smith  v.  29  Am.  Dec.  108;  Grant  v.  Lewis,  14  • 
Boyer,  29  Neb.  76,  45  N.  W.  265,  26  Wis.  487,  80  Am.  Dec.  785. 
A.  S.  R.  373 ;  Beck  V.  Burdett  1  Paige  Notes:  36  L.R.A.  346;  21  L.R.A. 
(N.  Y.)  305, 19  Am.  Dec.  436;  Ford  v.   (N.S.)  223. 

WiUiams,  13  N.  Y.  577,  67  Am.  Dec.  15.  Blood  v.  Palmer,  11  Me.  414,  26 
83;  Jessup  v.  Johnston,  48  N.  C.  335,  Am.  Dec.  547;  State  v.  Mason,  112 
67  Am.  Dec.  243;  Covanbovan  v.  Hart,  Mo.  374,  20  S.  W.  629,  34  A.  S.  R.  390. 
21  Pa.  St.  496,  60  Am.  Dec.  57;  Read  16.  Emporia  First  Nat.  Bank  v. 
V.  Staton,  3  Hayiv.  (Tenn.)  159,9  Am.  Ridenour,  46  Kan.  707,  718,  27  Pac. 
Dec.  740;  Mitchell  v.  Real,  8  Yerg.  150,  26  A.  S.  R.  167;  Beck  v.  Burdett, 
(Tenn.)  134,  29  Am.  Dec.  108.  1  Paige  (N.  Y.)  305, 19  Am.  Dec.  436; 

Notes:    5    L.R.A.(N.S.)     395;    21  Jessup  v.  Johnston,  48  N.  C.  335,  67 
L.R.A.(N.S.)   223.  Am.  Dec.  243. 

14.  Moore  v.  Tarlton,  3  Ala.  444,  37  17.  Mobile  Sav.  Bank  v.  McDonnell, 
Am.  Dec.  701;  Mobile  Sav.  Bank  v.  89  Ala.  434,  8  So.  137,  18  A.  S.  R. 
McDonnell,  89  Ala.  434,  8  So.  137,  18  137,  9  L.R. A.  645 ;  State  v.  Mason,  112 
A.  S.  R.  137,  9  L.R.A.  645;  Wolcoxson  Mo.  374,  20  S.  W.  629,  34  A.  S.  R.  390 
V.  Burton,  27  Cal.  228,  87  Am.  Dec.  and  note;  Covanbovan  v.  Hart,  21  Pa. 
66;  Tully  v.  Harloe,  35  Cal.  302,  95  St.  495,  60  Am.  Dec.  57. 
Am.  Dec.  102;  Peck  v.  Land,  2  Ga.  1,  18.  Mobile  Sav.  Bank  v.  McDonnell, 
4G  Am.  Dec.  368 ;  Emporia  First  Nat.  89  Ala.  434,  8  So.  137, 18  A.  S.  R.  137, 
Bank  v.  Ridenour,  46  Kan.  707,  718,  27  9  L.R.A.  645. 

Pac.  130,  26  A.  S.  R.  167;  Beeler  v.       Notes:   36   L.R.A.  346;   21  L.R.A. 
Bullitt,  3  A.  K.  Marsh.  (Ky.)  280,  13   (N.S.)  24. 

Am.  Dec.  161;  Blood  v.  Palmer,  11  Me.       19.  Mobile  Sav.  Bank  v.  McDonnell, 
414,  26  Am.  Dec  547;  Hanson  v.  Bean,  89  Ala.  434,  8  So.  137, 18  A.  S.  R.  137, 
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in  excess  of  the  consideration  paid  therefor,*®  but  in  case  of  actual 
fraud  the  entire  conveyance  is  void,*  and  this  actual  fraud  may  be 
inferred  from  a  discrepancy  between  the  value  of  the  property  and 
the  amount  of  the  debt  so  great  as  necessarily  to  put  the  grantee  on 
notice  that  he  was  getting  more  than  mere  satisfaction  of  his  claim,' 
101.  Conveyances  Securing  Future  Advances. — It  is  perfectly  well 
settled  that  unless  forbidden  by  statute  conveyances  to  secure  future 
advances,  if  not  tainted  with  fraud  or  with  want  of  good  faith,  are 
just  as  valid  as  if  made  to  secure  past  indebtedness,  and  this  is  true 

9  L.R.A.  645;  Covanhovan  v.  Hart,  21   v.  Rives,  4  Rand.  (Va.)  282,  15  Am. 
Pa.  St.  495,  60  Am.  Dec.  57.  Deo.  756. 

20.  Hempstead  v.  Johnston,  18  Ark.  1.  Tully  v.  Harloe,  35  Cal.  302,  95 
123,  65  Am.  Dec.  458;  Tully  v.  Har-  Am.  Dec.  102;  Beidler  v.  Crane,  136 
loe,  35  Cal.  302,  95  Am.  Dec.  102;  111.  92,  25  N.  E.  655,  25  A.  S.  R.  349, 
Beidler  v.  Ci-ane,  135  111.  92,  25  N.  E.  Emporia  First  Nat.  Bank  v.  Ridenour, 
655,  25  A.  S.  R.  349;  Short  v.  Tinsley,  46  Kan.  707,  718,  27  Pac.  150,  26  A. 
1  Mete.  (Ky.)  397,  71  Am.  Dec.  482;  S.  R.  167;  Beeler  v.  Bullitt,  3  A.  K. 
Gleitz  V.  Schuster,  168  Mo.  298,  67  Marsh.  (Ky.)  280,  13  Am.  Dec.  161; 
S.  W.  561,  90  A.  S.  R.  461;  Sloan  v.  Hise  v.  Hartford  Life  Ins.  Co.,  90  Ky. 
Coburn,  26  Neb.  607,  42  N.  W.  726,  101,  13  S.  W.  367,  29  A.  S.  R.  35«; 
4  L.R.A.  470 ;  Griswold  V.  Szwanek,  82  Hanson  v.  Bean,  51  Minn.  546,  53 
Neb.  761,  118  N.  W.  1073,  21  L.R.A,  N.  W.  871,  38  A.  S.  R.  516;  Gleitz  v. 
(N.S.)  222  and  note;  Gordon  v.  Pres-  Schuster,  168  Mo.  298,  67  S.  W.  561, 
ton,  1  Watts  (Pa.)  385,  26  Am.  Dec.  90  A.  S.  R.  461;  Smith  v.  Boyer,  29 
75;  Nichols  v.  Reynolds,  1  R.  I.  30,  Neb.  76,  45  N.  W.  265,  26  A.  S.  R. 
36  Am.  Dec.  238.  373 ;  Griswold  v.  Szwanek,  82  Neb.  761 

Notes:  4  L.R.A.  354;  36  L.R.A.  354.  118  N.  W.  1073,  21  L.R.A.(N.S.)  222 
Where  part  of  the  afnount  for  which  and  note;  Beck  v.  Burdett,  1  Paige  (N. 
a  ju<fement  is  confessed  is  improperly  y.)  305,  19  Am.  Dec.  436;  Jessup  v. 
inc  uded  in  the  judgment,  the  judgment  Johnston,  48  N.  C,  335,  67  Am.  Dec. 
wm  be  void  only  as  to  that  part,  and  243;  Covanhovan  v.  Hart,  21  Pa.  St. 
vahd  as  to  the  rest,  provided  there  was  495  (jO  Am.  Dec.  57;  Miller  v.  Tolli- 
Dec  2^6  note         '^°^'^'^^-     ^^  ^"^^  son.  Harp.  Eq.   (S.  C.)   145,  14  Am. 

When  a  purchaser  takes  advantage  ^^^'  '^]^:j,^'f,  ""'  ^^""'^."/n^  ^''^• 
of  the  circumstances  of  a  neces.<itous    (Tenn.)  159,  9  Am   Dec.  740. 

debtor  to  purchase  his  property  at  a       ^^[^^'  ^  ^  ;^\^'^^'  X   . ,      .;.    ,?J 
great 
to 
for 

family,  but  for  the  sole  purpose  of  Nat.  Bank  v.  Ridenour,  46  Kan.  707, 
benefiting  the  purchaser,  and  the  cir-  718,  27  Pac.  150,  26  A.  S.  R.  167;  Hise 
cumstances  are  such  as  would  induce  a  v.  Hartford  Life  Ins.  Co.,  90  Ky.  101, 
court  of  equity  to  relieve  the  vendor,  in  13  S.  W.  367,  29  A.  S.  R.  358;  Hanson 
such  a  case  a  judgment  creditor,  stand-  v.  Bean,  51  Minn.  546,  53  N.  W.  871, 
ing  in  the  shoes  of  the  debtor,  inde-  38  A.  S.  R.  516;  Knoop  v.  Kelsey,  102 
pendent  of  the  statute  of  frauds,  would  Mo.  291,  14  S.  W.  110,  22  A.  S.  R. 
be  entitled  to  the  same  relief  that  the  777;  Smith  v.  Boyer,  29  Neb.  76,  45 
debtor  would  be  entitled  to,  and  could  N.  W.  265,  26  A.  S.  R.  373;  Jessup  v. 
only  be  relieved  upon  the  terms  of  pay-  Johnston,  48  N.  C.  335,  67  Am.  Dec. 
ing  out  of  the  property,  or  otherwise,  243 ;  Covanhovan-  v.  Hart,  21  Pa.  St, 
what  the  debtor  justly  owed.     Garland   495,  60  Am.  Dee.  57. 
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not  only  between  the  parties,  but  as  to  the  whole  world.'  Coiiveyances 
to  secure  future  advances  are  generally  mortgages;  but  the  law  appeara 
to  be  the  same  no  matter  what  the  nature  of  the  conveyance.  While 
the  general  rule  is  well  settled,  there  is  diversity  of  authority  as  to 
ndnor  points.  For  instance,  there  is  much  conflict  in  the  authorities 
on  the  point  as  to  whether  a  mortgage  to  secure  future  advances  should 
state  that  to  be  its  object.  In  some  caJBes  it  is  held  that  to  render 
such  mortgage  valid  it  must  contain  a  specific  recital  of  its  purpose.^ 
The  more  reasonable  doctrine,  however,  and  that  which  is  sanctioned 
by  the  greater  weight  of  authority,  is,  that  if  the  ultimate  amount  for 
which  ^e  mortgage  is  intended  as  a  security  is  expressed  in  the  instru- 
ment, it  is  not  necessary  to  state  whether  such  amount  consists  of 
past  indebtedness,  or  wholly  or  partly  of  future  advances.*  As  to 
whether  the  utmost  amount  of  the  lien  should  be  specified  in  such 
a  case  the  decisions  are  also  conflicting.  In  a  number  of  cases  it  is 
held  that  where  a  mortgage  is  stated  on  its  face  to  be  for  future 
advances,  it  must  also  specify  the  ultimate  extent  of  such  advances, 
or  it  will  be  invalid,*  but  the  rule  deduced  from  the  greater  weight 
of  the  authorities  is,  that  if  the  mortgage  states  on  its  face  that  it 
is  to  secure  future  advances,  the  utmost  limit  of  such  advances  need 
not  be  expressed.'  Of  course,  however,  the  prior  mortgage  is  at  any 
particular  time  a  lien  only  for  the  amount  for  which  the  mortgagor 
is  actually  indebted  to  the  mortgagee  at  that  time,  whether  the  indebt- 
edness existed  at  the  time  of  the  mortgage  or  was  created  by  subse- 
quent advances.®  An  important  question  on  this  subject  is  whether 
a  subsequent  incumbrancer  must  give  actual  notice  df  his  incumbrance^ 
to  the  holder  of  a  prior  mortgage  to  secure  future  advances  in  order 

3.  Land  v.  Fletcber,  39  Ark.  325,  43  793 ;  Bigelow  v.  Toplifl,  25  Vt.  273,  60 

Am.  Rep.  270;  Tully  v.  Harloe,  35  Cal.  Am.  Dec.  264. 

302,  95  Am.  Dec.  102 ;  Holbrook  v.  Note :  20  Am.  Dec.  658. 

Baker,  6  Greenl.   (Me.)   309,  17  Am.  4.  Note:  20  Am.  Dec.  659. 

Dee.  236;  Googins  v.  Gilmore,  47  Me.  5.  Tully  v.  Harloe,  35  Cal.  302,  95 

9.  74  Am.  Dec.  472;  Wilson  V.  Russell,  Am.   Dec.  102;  Dummer  v.  Smedley, 

13  Md.  494,  71  Am.  Dec.  645;  Com-  110  Mich.  466,  68  N.  W.  260,  38  L.R.A. 

mercial  Bank  v.  Cunningham,  24  Pick.  490 ;  Osgood  v.  Manhattan  Co.,  3  Cow. 

(Mass.)  270,  35  Am.  Dec.  322;  Dum-  (N.  Y.)  612,  15  Am.  Dec.  304. 

mer  v.  Smedley,  110  Mich.  466,  68  N.  Note :  20  Am.  Dec.  659. 

VT.  260,  38L.R.A.  490;  Arthur  V.  Com-  6.  Pettibone  v.   Griswold,   4  Conn, 

mercial,  etc.,   Bank   of   Vicksburg,   9  158,  10  Am.  Dec.  106. 

Smedes  &  M.  (Miss.)  39*4,  48  Am.  Dec.  Note:  20  Am.  Dec.  660. 

719;  Brock  v.  Hudson   County  Nat.  7.  Note:  20  Am.  Dec.  660. 

Bank,  48  N.  J.  Eq.  615,  23  Atl.  269,  8.  Goi^ins  v.  Gilmore,  47  Me.  9,  74 

27  A.  S.  R.  451  ;^  Osgood  V.  Manhattan  Am.  Dec.  472;   Commercial  Bank  v. 

Co.,  3  Cow.  (N.  Y.)  612,  15  Am.  Dec.  Cunningham,  2i  Pick.  (Mass.)  270,  35 

304;  Sabin  v.  Columbia  Fuel  Co.,  25  Am.  Dec.  322;  Diwer  v.  McLaughlin, 

Ore.  15,  34  Pae.  692,  35  Pac.  854,  42  2  Wend.  (N.  Y.)  596,  20  Am.  Dec.  665 

A.  8.  R.  756;  Robinson  v.  McKenna,  and  note;  Robinson  v.  MeKenna,  21 

21  R.  I.  117,  42  Atl.  510,  79  A.  S.  R.  R.  1. 117,  42  Atl.  610,  79  A.  S.  R.  793. 
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to  limit  the  security  to  advances  already  made,  or  whether  the  mere 
recording  of  the  subsequent  incumbrance  is  sufficient  for  that  purpose. 
There  is  some  conflict  of  authority  on  this  pointy  but  the  general 
view  is  that  nothing  short  of  notice  in  fact  will  have  the  effect  of 
limiting  the  priority  of  the  mortgage  to  advances  already  made, 
though  there  is  very  respectable  authority  to  the  contrary  also.*  Judg- 
ment may  be  confessed  for  money  not  yet  due^  and  to  secure  future 
advances.*® 

102.  Consideration  Part  Cash. — The  general  doctrine  is  that  trans- 
fers of  property  preferring  a  creditor  will  be  sustained  where  part 
of  the  consideration  is  a  debt  and  part  cash  or  notes,  and  the  purpose 
of  the  creditor  is  solely  to  secure  his  debt,  if  it  is  the  only  way  in 
which  he  could  obtain  the  security,  and  the  preferred  creditor  does 
not  participate  in  any  intent  to  defeat  other  creditors;  **  but  the  fact 
that  part  of  the  consideration  is  money  is  a  circumstance  of  sus- 
picion,** and  if  the  preferred  creditor  has  reason  to  believe  that  the 
result  would  be  the  defeat  of  other  creditors,  or  the  purcha^  is  not 
made  solely  to  secure  the  preferred  debtor's  claim,  the  transfer  of 
property  preferring  the  creditor  will  be  held  void.**  The  buyer  must 
allow  a  fair  price  for  the  property,  and  must  not  buy  more  than  is 
necessa[ry  for  his  own  protection,**  and  in  case  he  does  buy  more 
than  is  necessary,  it  seems  that  the  transaction  will  be  deemed  fraudu- 
lent and  void.**  Where  a  creditor  takes  more  property  than  is  nee* 
essary  to  satisfy  his  claim,  paying  for  the  balance  in  cash — at  least 
in  a  case  in  which  the  property  can  be  severed — he  loses  his  position 
of  a  transferee  in*  payment  of  a  debt,  and  is  placed  in  that  of  pur- 
chaser for  an  independent  consideration  in  which  mere  notice  or 

9.  Note:  20  Am.  Dec.  661,  662.  felter,  60  Neb.  1,  82  N.  W.  118,  83 

10.  Note :  99  Am.  Dec.  276.  A.  S.  R.  503. 

11.  Christian  v.  Greenwood,  23  Ark.       Note :  36  L.R.A.  351. 

258,  79  Am.  Dec.  104 ;  Johnson  v.  Mc-  14.  Russell  v.  Davis,  133  Ala.  647, 

Grew,  11  la.  151,  77  Am.  Dec.  137 ;  Sly  31  So.  514,  91  A.  S.  R.  56 ;  Christian 

y.  Bell,  131  la.  184,  108  N.  W.  227,  v.  Greenwood,  23  Ark.  258,  79  Am. 

117  A.    S.   R.   417;    Feder  v.   Ervin  Dec.  104;  Walling  v.  Christian,  etc., 

(Tenn.)  38  S.  W.  446,  36  L.R.A.  335  Grocery  Co.,  41  Fla.  479,  27  So.  46,  47 

and  note.  KR. A.  608 ;  Sly  v.  Bell,  131  la.  184^ 

12.  Russell  V.  Davis,  133  Ala.  647,  31  108  N.  W.  227,  117  A.  S.  R.  417; 
So.  514,  91  A.  S.  R.  56;  Christian  v.  Henney  Buggy  Co.  v.  Ashenfelter,  60 
Greenwood,  23  Ark.  258,  79  Am.  Dec.  Neb.  1,  82  N.  W.  118,  83  A.  S.  R.  503. 
104;  Walling  V.  Christian,  etc.,  Grocery  15.  Russell  v.  Davis,  133  Ala.  647, 
Co.,  41  Fla.  479,  27  So.  46,  47  L.R.A.  31  So.  514,  91  A.  S.  R.  56;  Walling  v. 
608;  Sly  v.  Bell,  131  la.  184,  108  N.  Christian,  etc.,  Grocery  Co.,  41  Fla. 
W.  227,  117  A.  S.  R.  417;  Henney  479,  27  So.  46,  47  L.R.A.  608;  Sly  v. 
Bugrgy  Co.  v,  Ashenfelter,  60  Neb.  1,  Bell,  131  la.  184,  108  N.  W,  227,  117 
82  N.  W.  118,  83  A.  S.  R.  503;  York  A.  S.  R.  417;  Henney  Buggy  Co.  v. 
County  Bank  v.  Carter,  38  Pa,  St.  446,  Ashenfelter,  60  Neb.  1,  82  N.  W.  118, 
80  Am.  Dec  494.  83  A.  S.  R.  503. 

13.  Henney   Buggy    Co.   v.   Ashen- 
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knowledge  of  the  fraudulent  intent  of  his  vendor  will  charge  him 
with  participation  therein  though  he  does  nothing  in  aid  of  it.^* 

103.  Assumption    by    Creditor    of    Other    Debts. — The    question 
whether  a  transfer  or  security  given  by  a  debtor  to  a  creditor  to  secure 
or  pay  his  claim,  in  consideration  for  which  he  also  pays  or  assumes 
the  payment  of  claims  of  other  creditors,  is  to  be  regarded  as  a  fraud 
on  creditors,  participated  in  by  the  purchaser  or  mortgagee,  seems  to 
depend  on  the  bona  fides  and  fairness  of  the  transaction.*^     The 
right  of  a  debtor  to  sell  to  a  third  person  for  a  fair  price,  the  latter 
agreeing  to  pay  the  consideration  on  certain  specified  debts  due  by 
him,  is  equal  to  his  right  to  prefer  certain  of  his  creditors  by  trans- 
ferring property  to  them  in  satisfaction  of  their  debts.*^    If  the  value 
of  the  property  does  not  exceed  the  amount  on  such  debts  preferred, 
the  transfer  if  made  in  good  faith  will  be  sustained/*  and  it  is  imma- 
terial that  the  other  creditors  have  not  agreed  to  the  substitution.'® 
But  in  case  of  an  actual  fraudulent  intent,  the  transaction  is  invalid 
in  spite  of  the  fact  that  the  property  conveyed  does  not  exceed  in 
value  the  amount  of  the  debts  assumed.^    Where  on  the  face  of  the 
conveyance  more  property  is  conveyed  than  is  necessary  to  secure 
the  claim,  evidence  is  admissible  to  show  that  it  was  in  reality  given 
to  secure  others  as  well,*  and  it  has  even  been  held  that  a  trans- 
action fraudulent  in  its  inception  will  be  upheld  if  the  preferred 
creditor  repents  and  actually  pays  creditors  of  the  debtor  to  an  amount 
equaling  the  property  transferred.'    It  seems,  however,  that  the  fact 
that  other  creditors  are  to  be  paid  by  the  preferred  creditor  is  a  cir- 
cumstance of  suspicion,*  and  if  more  property  is  conveyed  than  is 
necessary  to  pay  all  the  claims  assumed,  the  transaction  will  be  deemed 

« 

16.  Notes:    34   A.    S.   R.    397;    31  Bank  v.  Carter,  38  Pa.  St  446,  80  Am. 
L.R.A.  626.  Dee.  494. 

17.  Mobile  Sav.  Bank  v.  McDonnell,  Note :  36  L.R.A.  353. 
8»  AJa.  434,  8  So.  137, 18  A.  S.  R.  137,  20.  Mobile  Sav.  Bank  v.  McDonnell, 
^  I-.R.A.  645 ;  Johnson  v.  McGrew,  11  89  Ala,  434,  8  So.  137, 18  A.  S.  R.  137, 
^^  J51,  77  Am.  Dec.  137 ;  Hutchins  v.  9  L.R.A.  645. 

Sf^i^''^^  4  N.  H.  469,  17  Am.  Dec.  1.  Lowry  v.  Pinson,  2  Bailey  L.  (S. 

^^d^^rAoTL  V.  Preston,  1  Watts  (Pa.)  C.)  324,  23  Am.  Dec.  140. 

,    '^     ^3  6  Am.  Dec.  75 ;  York   County  Note :  32  L.R. A.  67. 

J-^^       -w.  Carter,  38  Pa.  St.  446,  80  Am.  2.  Gordon  v.  Preston,  1  Watts  (Pa.) 

f^'^^  -4r^4.  385,  26  Am.  Dec.  75;  York  County 

*^'.^r^fc^:  9  L.R.A.  648;  31  L.R.A.  621.  Bank  v.  Carter,  38  Pa.  St.  446,  80  Am. 

^^  -       ZKote :  32  L.R.A.  66.  Dec.  494. 

4^  -       ^Mobile  Sav.  Bank  v.  McDonnell,  3.  Hutchins  v.  Sprague,"4  N.  H.  469, 

.  V^a,.  434,  8  So.  137, 18  A.  S.  R.  137,  17  Am.  Dec.  439. 

^^Tt.^A.  645;  Johnson  v.  McGrew,  11  4.  Peck  v.  Land,  2  Ga.  1,  46  Am. 

^^.  ^&3. ,  77  Am.  Dec.  137 ;  Hutchins  v.  Dec.  368 ;  Jessup  v.  Johnston,  48  N.  C. 

§^t3.S"\xc,  4  N.  H.  469,  17  Am.  Dec.  335,  67  Am.  Dec.  243;  Lowry  v.  Pin- 

i^\  Q-ordon  v.  Preston,  1  Watts  (Pa.)  son,  2  Bailey  L.  (S.  C.)  324,  23  Am. 

'^j    26  Am.  Dec.  75;   York   County  Dec.  140. 
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fraudulent.*  Some  eases,  however,  have  proceeded  on  the  theory 
that  a  transfer  providing  for  the  payment  of  other  debts  besides 
those  of  the  transferee  is  to  be  regarded  as  a  sale  proper,  and  not  a 
transfer  in  payment  of  a  debt,  within  the  rule  charging  a  purchaser 
with  participation  in  the  fraudulent  intent  of  the  vendor  from  mere 
notice,  though  he  did  nothing  in  aid  of  it  except  to  make  the  trans- 
fer.* It  is  generally  held  that  the  assumption  by  a  grantee  of  a  debt 
due  to  a  third  person  from  his  grantor,  who  is  in  failing  circumstances, 
is  a  valuable  consideration  for  a  conveyance  within  the  rule  that  such 
consideration  must  exist  to  uphold  the  conveyance  against  the  attacks 
of  other  creditors  of  the  grantor; '  but  it  has  also  been  held  that  such 
creditor  is  not  to  be  treated  as  a  purchaser  in  good  faith  and  for 
value.®  A  bill  of  sale  in  satisfaction  of  debts  cannot  be  turned  into 
an  assignment  by  the  fact  that  the  creditor  agrees  to  pay  other  claims 
against  the  debtor,  if  the  liability  is  absolute  and  not  dependent  on 
the  disposition  made  of  the  property.* 

104.  Relationship  of  Parties  Generally. — ^Although  transfers  by 
insolvent  debtors  to  their  relatives  have  been,  regarded  with  some 
suspicion,**^  the  fact  of  relationship  is  unquestionably  not  fraud  per 
fie,**  and  it  is  generally  held  that  a  conveyance  or  transfer  of  prop- 
erty in  good  faith  preferring  a  creditor  who  is  -the  debtor's  relation 
will  be  sustained,  where  the  value  of,  the  property  does  not  exceed 
the  debt.**  The  relationship,  however,  has  been  considered  a  strong 
enough  circumstance  to  place  on  the  grantee  the  burden  of  showing 
that  the  debt  is  genuine,  that  his  purpose  was  honest,  and  that  he 
acted  in  good  faith  in  obtaining  the  title,**  and  the  fact  that  some 

5.  Peck  V.  Land,  2  Ga.  1,  46  Am.  425,  59  Pac.  367,  75  A.  S.  R.  543, -47 
Dec.  368;  Jessup  v.  Johnston,  48  N.  C.  L.R.A.  400;  Flynn  v.  Baisley,  35  Ore. 
335,  67 'Am.  Dec.  243.  268,  57  Pac.  908,  76  A.  S.  R.  495,  45 

6.  Note:  31  LJl.A.  623.  L.R.A.  645;  Kitchen  v.  McCloskey,  150 

7.  Mobile  Sav.  Bank  v.  McDonnell,  Pa.  St.  376,  24Atl.  688,  30  A.  S.  R. 
.    89  Ala.  434,  8  So.  137, 18  A.  S.  R.  137,  811 ;  WiUiams  v.  Harris,  4  S.  D.  22,  54 

9  L.R.A.  645  and  note.  N.  W.  926,  46  A.  S.  R.  753. 

8.  Cole  V.  Millerton  Iron  Co.,  133  12.  Noyes  v.  Ross,  23  Mont  425,  59 
N.  Y.  164,  30  N.  E.  847,  28  A.  S.  R.  Pac.  367,  75  A.  S.  R.  543,  47  L.R.A. 
615.  400;  Sabin  v.  Wilkins,  31  Ore.  450,  48 

9.  Rice  V.  Wood,  61  Ark.  442,  33  S.  Pac.  425, 37  L.R.A.  465;  Flvnn  v.  Bais- 
W.  636,  31  L.R.A.  609.  ley,  35  Ore.  268,  57  Pac.  908,  76  A.  S. 

10.  Hanson  v.  Bean,  51  Minn.  546,  R.  495,  45  L.B.A.  645;  Kitchen  v.  Mc- 
53  N.  W.  871,  38  A.  S.  R.  516;  Van  Closkey,  150  Pa.  St.  376,  24  Ati.  688, 
Raalte  v.  Harrington,  101  Mo.  602,  14  30  A.  S.  R.  811 ;  Williams  v.  Harris,  4 
S.  W.  710,  20  A.  S.  R.  626,  11  L.R.A.  S.  D.  22,  54  N.  W.  926,  46  A.  S.  R. 
424;  Flint  v.  Chaloupka,  78  Neb.  594,  763;  Halliday  v.  Miller,  29  W.  Va.  424, 
111  N.  W.  465,  126  A.  S.  R.  639,  13  1  S.  E.  821,  6  A.  S.  R.  653. 
L.R.A.(N.S.)  309.  Note:  36  L.R.A*  341. 

Notes.  31  L.R.A.  645 ;  36  L.R.A.  341.       13.  Flint  v.  Chaloupka,  78  Neb.  594, 

11.  Van  Raalte  v.  Harringrton,  101  111  N.  W.  465,  126  A.  S.  R.  639,  13 
Mo.  602, 14  S.  W.  710,  20  A.  S.  R.  626,  L.R.A.(N.S.)  309. 

11  L.R.A.  424;  Noyes  v.  Ross,  23  Mont. 
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of  the  debts  purporting  to  be  part  of  the  consideration  in  a  convey- 
ance to  a  relative  are  very  old  makes  the  evidence  of  fraud  stronger.** 
105.  Preference  of  Wife. — ^Where  it  is  clearly  shown  that  a  mar- 
ried woman  holds  a  bona  fide  debt  against  her  husband,  she  is.  entitled 
to  the  same  legal  rights  as  any  other  creditor,  except  as  to  remedy,** 
and  therefore  he  may  lawfully  give  her  a  mortgage  or  confer  judg« 
ment  in  her  favor  to  secure  her  for  money  loaned  to  him.**  In  the 
absence  of  a  statute  limiting  or  prohibiting  such  right,  a  debtor  may 
prefer  one  creditor  to  another,  and  it  is  immaterial  that  the  preferred 
creditor  is  his  own  wife.  Hence,  the  rule  is  firmly  established  that 
a  husband  may  convey  property  to  his  wife  to  pay  a  debt  to  her,  in 
preference  to  his  other  creditors.*'  The  only  restriction  on  such  a 
preference  is  that  it  must  be  made  in  good  faith  in  payment  of  a 
bona  fide  debt,*®  but,  of  course,  the  bad  faith  of  the  husband  unknown 
to  the  wife  will  not  be  suflScient  to  invalidate  it.**     Transactions 

14.  Gleitz  V.  Schuster,  168  Mo.  298,  77  Neb.  289,  109  N.  W.  220,  124  A. 
67  S.  W.  561,  90  A.  S.  R.  461.  S.  R.  841;  Brock  v.  Hudson  County 

15.  Dickinson  v.  Johnson,  110  Ky.  Nat.  Bank,  48  N.  J.  Eq.  615,  23  Atl. 

236,  61  S.  W.  267,  96  A.  8.  R.  434,  54  269,  27  A.  S.  R.  451;  Manchester  v. 

L.R.A.  566;  Riley  v.  Vaugbfen,  116  Mo.  Tibbetts,  121  N.  Y.  219,  24  N.  E.  304, 

169,  22  S.  W.  707,  38  A.  S.  R.  586;  18  A.  S.  R.  816;  Brown  v.  Mitchell, 

^e  Berry  v.  Wheeler,  128  Mo.  84,  30  102  N.  C.  347,  9  S.  E.  702,  11  A.  S. 

^.  W.  338,  49  A.  S.  R.  538;  Harvey  v.  R.  748;  Sanford,  etc.,  Co.  v.  Eubanks, 

Godding,  77  Neb.  289,  109  N.  W.  220,  152  N.  C.  697,  68  S.  E.  219,  136  A. 

kf*  A.  S.  R.  841;  Manchester  v.  Tib-  S.  .R  862;  WUliams  v.  Harris,  4  S.  D. 

nts,  121  N.  Y.  219,  24  N.  E.  304,  18  22,  54  N.  W.  926,  46  A.  S.  R.  753; 

4,.  ^.     R.  816;  Brown  v.  Mitchell,  102  Harvey  v.  Alexander,  1  Rand.   (Va.) 

/^  /^    347,  9  S.  E.  702, 11  A.  S.  R.  748;  219, 10  Am.  Dec.  519;  Bennett  v.  Ben- 

♦^    ^4=^:Krd,  etc.,  Co.  v.  Eubanks,  152  N.  nett,  37  W.  Va.  396,  16  S.  E.  638,  38 

ijT^^&'T"^  68  S.  E.  219,  136  A.  S.  R.  862;   A.  S.  R.  47;  Martin  v.  Remington,  100 

(STlt^ia-xns  V.  Harris,  4  S.  D.  22,  54  N.  Wis.  540,  76  N.  W.  614,  69  A,  S.  R. 

^^      S52C,  46  A.  S.  R.  753;  Bfennett  v.  941. 

V/rxD.ett,  37  W.  Va.  396, 16  S.  E.  638,      Notes:  77  A.  S.  R.  93;  90  A.  S.  R. 
?^     -A^«      S.  R.  47;  Martin  v.  Remington,  547. 

\0O     ^V\r  is.  540,  76  N.  W.  614,  69  A.  S.       18.  German  Ins.  Co.  v.  BarUett,  188 
\  94X.  111.  165,  58  N.  E.  1075,  80  A.  S.  R. 

^i^ot.^  :  90  A.  S.  R.  535.  172;  Sims  v.  Rickets,  35  Ind.  181,  9 

"^^^     Kote :  90  A.  S.  R.  541.  Am.  Rep.  679 ;  Riley  v.  Vaughan,  116 

^-    Cowling  v.  Hill,  69  Ark.  350,  63  Mo.  169,  22  S.  E.  707, 38  A.  S.  R.  586; 
^-  "W.    800,  86  A.  S.  R.  200;  German  Brock  v.  Hudson  County  Nat.  Bank, 
\^-    Co.  V.  Bartlett,  188  111.  165,  58  48  N.  J.  Eq.  615,  23  Atl.  269,  27  A. 
^.  ^.  1075,  80  A.  S.  R.  172;  Sims  v.  S.  R.  451;  Williams  v.  Harris,  4  S.  D. 
tickets,  35  Ind.  181,  9  Am.  Rep.  679 ;  22,  54  N.  W.  926,  46  A.  S.  R.  753. 
Corned  v.  Gibson,  114  Ind.  144,  16  N.       Note :  90  A.  S.  R.  547. 
I  J30,  5  A.  S.  R.  605;  Dickinson  v.       19.  Riley  v.  Vaughan,  116  Mo.  169, 
«^/j J3-son,  110  Ky.  236,  61  S.  W.  267,  22  S.  W.  707,  38  A.  S.  R.  586 ;  Brock 
h    -A.-  S.  R.  434,  54  L.R.A.  566;  Riley  v.  Hudson  County  Nat.  Bank,  48  N. 
%-    "^^ughan,  116  Mo.  169,  22  S.  W.  J.  Eq.  615,  23  Atl.  269,  27  A.  S.  R.. 
X27»       38   A.    S.   R.   586;    DeBerry   v.  451 ;  WiDiams  v.  Harris,  4  S.  D.  22,  54 
Wlie^ler,  128  Mo.  84,  30  S.  W.  338,  N.  W.  926,  46  A.  S.  R.  753. 
^    A.-  S.  R.  538;  Harvey  v.  Godding, 
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between  husband  and  wife  giving  rise  to  indebtedness^  however,  where- 
by property  of  the  husband  may  be  withheld  from  creditors,  generally 
excite  suspicion,  and  they  should  be  scrutinized  with  care.**  Gener- 
ally a  conveyance  cannot  be  supported  as  against  pre-existing  creditors 
by  showing  that  the  husband  received  moneys  of  the  wife,  unless  it 
be  also  proved  that  at  the  time  the  moneys  were  understood  to  be 
loaned,  and  that  both  husband  and  wife  intended  to  stand  to  each 
other  in  the  relation  of  debtor  and  creditor.*  The  fact  that  the  claim 
of  the  wife  is  an  old  one  does  not  of  itself  invalidate  a  conveyance 
to  her  in  payment  thereof.*  If  a  debt  to  a  wife  is  bona  fide,  it  may 
be  paid  even  after  the  statute  of  limitations  has  run  against  it.  The 
fact  that  it  is  outlawed  is  immaterial,  even  though  the  husband  was 
in  failing  circumstances  or  insolvent  at  the  time,'  but  the  length  of 
time  that  the  debt  has  run  may  be  an  important  circumstance  to 
take  into  consideration  in  ascertaining  the  good  faith  of  the  trans- 
action.* The  mere  fact  that  the  property  conveyed  to  a  wife  is  in 
excess  of  the  debt  due  her  will  not  invalidate  the  conveyance,  where 
there  is  no  such  disparity  in  value  as  to  aflFect  her  with  notice  of  any 
fraudulent  intent  in  the  transfer  though  it  is  evidence  of  fraud.'  A 
wife  to  whom  property  has  been  conveyed  by  her  husband  is,  as  against 
his  creditors,  entitled  to  be  allowed  for  all  expenses  for  betterments 
and  taxes  which  she  may  have  paid,  less  rents  received  since  the 
conveyance.* 

106.  Nature  of  Husband's  Indebtedness  to  Wife. — ^If  the  money 
of  the  wife  has  been  placed  in  the  husband's  hands  as  a  gift,  he  will 
not  be  permitted  to  give  it  back  to  her  when  he  becomes  insolvent. 
And  a  conveyance  to  accomplish  such  a  purpose  is  voluntary  and 
fraudulent  as  to  creditors.'     Where  a  husband  usee  and  deals  with 

20.  Yeend  v.  Weeks,  104  Ala.  331,  121  N.  Y.  219,  24  N.  E.  304,  18  A.  S. 

16  So.  165,  53  A.  S.  R.  50;  Daggett,  R.  816;  Brown  v.  MitcheU,  102  N.  C. 

etc.,  Co.  V.  Bulfer,  82  la.  101,  47  N.  W,  347,  9  S.  E.  702,  11  A.  S.  R.  748. 

978,  31  A.  S.  R.  464 ;  Sanf ord,  etc.,       Note :  90  A.  S.  R.  548. 

Co.  y.  Eubanks,  152  N.  C.  697,  68  S.       3.  Dickinson  v.   Johnson,   110  Ky. 

E.  219, 136  A.  S.  R.  862.  236,  61  S.  W.  267,  96  A.  S.  R.  434,  54 

Note:  90  A.  S.  R.  536.  L.R.A.   566;   Manchester  v.   Tibbetts, 

1.  Cass  County  Bank  v.  Weber,  83  121  N.  Y.  219,  24  N.  E.  304,  18  A.  S. 

la.  63,  48  N.  W.  1067,  32  A.  S.  R.  288,  R.  816. 

12  L.R.A.  477;  Riley  v.  Vaughan,  116       Note:  90  A.  S.  R.  549. 

Mo.  169,  22  S.  W.  707,  38  A.  S.  R.       4.  Note:  90  A.  S.  R.  548. 

586 ;  Brown  v.  Mitchell,  102  N.  C.  347,       5.  Note :  90  A.  S.  R.  542. 

9  S.  E.  702, 11  A.  S.  R.  748;  Sanf  ord,       6.  Adoue  v.  Spencer,  62  N.  J.  Eq. 

etc.,  Co.  V.  Eubanks,  152  N.  C.  697,  68  782,  49  Atl.  10,  90  A.  S.  R.  484,  56 

S.  E.  219,  136  A.  S.  R.  862 ;  Beecher  LJl.A.  817. 

V.  Wilson,  84  Va.  813,  6  S.  E.  209,  10       7.  Kuhn  v.  Stensfleld,  28  Md.  210, 

A.  S.  R.  883.  92  Am.  Dec.  681;  StiUwell  v.  Stillwell, 

•     2.  Dickinson   v.   Johnson,   110   Ky.  47  N.  J.  Eq.  275,  20  Atl.  960,  24  A.  S. 

236,  61  S.  W.  267,  96  A.  S.  R.  434,  54  R.  408. 

L.R.A.   566;   Manchester   v.   Tibbetts,       Note:  90  A.  S.  R.  539. 
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bis  wife's  separate  property  as  his  own  with  her  knowledge,  a  gift 
is  presumed,®  and  their  testimony  of  a  private  understanding  between 
themselves  that  the  transaction  was  intended  as  a  loan  is  not  suffi- 
cient, as  against  the  creditors  of  the  insolvent  husband,  to  rebut  the 
presumption.*  A  mere  general  understanding  that  the  money  so 
received  by  him  belonged  to  his  wife,  and  that  he  considered  him- 
self accountable  to  her  for  it,  is  not  sufficient  to  establish  the  relation 
of  debtor  and  creditor  between  husband  and  wife.  To  establish  a 
debt  in  favor  of  the  wife  against  creditors  of  the  husband  it  must 
appear  that  it  was  received  by  the  husband  under  an  agreement  to 
repay  it  to  her,  or  to  invest  it  for  her  use.^^  And  where  persons  have, 
in  good  faith,  given  a  husband  credit  in  reliance  on  his  ownership 
of  property  which  his  wife  has  permitted  him  to  use  and  invest  in 
his  business,  she  cannot  shield  this  property  from  the  jt&t  claims 
of  such  creditors.^*  Where  such  a  conveyance  is  attacked  by  cred- 
itors as  voluntary  or  fraudulent,  the  burden  is  on  the  wife  to  estab- 
lish that  her  husband  took  and  used  her  separate  estate,**  but  when 
that  fact  is  established,  whether  such  taking  was  with  or  without  her 
consent,  the  burden  then  shifts,  and  those  claiming  that  such  taking 
and  use  were  by  gift  of  the  wife  must  establish  such  gift  to  the 
husband.*'  A  conveyance  by  a  husband  to  his  wife  as  security  for 
an  indebtedness  due  from  him  to  her  by  reason  of  moneys  from 
the  principal  of  her  separate, estate  which  he  had  appropriated  to 

8.  Driggs  &  Co.'s  Bank  v.  Norwood,       Note :  77  A.  S.  R.  108. 

50  Ark.  42,  6  S.  W.  323,  7  A.  S.  R.  78  10.  Kuhn  v.  Stansfield,  28  Md.  210, 
and  note;  Kuhn  v.  Stansfield,  28  Md.  92  Am.  Dec.  681;  New  South  Bldg., 
210,  92  Am.  Dec.  681 ;  Stillwell  v.  Still-  etc.,  A^soc.  v.  Reed,  96  Va.  345,  31  S. 
well,  47  N.  J.  Eq.  275,  20  Atl.  9G0,  24  E.  514,  70  A.  S.  R.  858;  Kanawha 
A.  S.  R.  408;  Beecher  v.  Wilson,  84  Valley  Bank  v.  Atkinson,  32  W.  Va. 
Va.  813,  6  S.  E.  209, 10  A.  S.  R.  883;  203,  9  S.  E.  175,  25  A.  S.  R.  806  and 
New  South  Bldg.,  etc.,  Assoc,  v.  Reed,  note;  Bennett  v.  Bennett,  37  W.  Va. 
98  Va.  345,  31  S.  E.  514,  70  A.  S.  R.  396, 16  S.  E.  638,  38  A.  S.  R.  47. 
858;  Bennett  v.  Bennett,  37  W.  Va.  11.  Driggs  &  Co.'s  Bank  v.  Norwood, 
396,  16  S.  E.  638,  38  A.  S.  R.  47.  50  Ark.  42,  6  S.  W.  323,  7  A.  S.  R. 

Note :  77  A.  S.  R.  108.  78  and  note ;  Cowling  v.  Hill,  69  Ark. 

If  a  wife  advances  money  to  her  350,  63  S.  W.  800,  86  A.  S.  R.  200; 
husband  with  the  expectation  that  he  De  Votie  v.  McGerr,  15  Colo.  467,  24 
will  repay  it,  but  without  a  special  Pac.  923,  22  A.  S.  R.  426;  Riley  v. 
agreement  as  to  the  time  of  repayment,  Vaughan,  116  Mo.  169,  22  S.  W.  707, 
the  transaction  does  not  constitute  a  38  A.  S.  R.  586;  Glidden  v.  Taylor,  16 
gift,  unless  the  facts  are  such  as  to  Ohio  St.  509,  91  Am.  Dec.  98. 
show  an  estoppel  against  her.  Sykes  Note :  77  A.  S.  R.  108. 
V.  City  Sav.  Bank,  115  Mich.  321,  73  12.  Adoue  v.  Spencer,  62  N.  J.  Eq. 
N.  W.  369,  69  A.  S.  R.  562.  782,  49  Atl.  10,  90  A.  S.  R.  484,  56 

9.  Driggs  &  Co.'s  Bank  v.  Norwood,  L.R.A.  817. 

50  Ark.  42,  6  S.  W.  323,  7  A.  S.  R.       13.  Adoue  v.  Spencer,  62  N.  J.  Eq. 
78  and  note;  Bennett  v.  Bennett.  37  782,  49  Atl.  10,  90  A.  S.  B.  484,  56 
W.  Va.  396, 16  S.  B.  638,  38  A.  S.  R.   L.R.A.  817. 
47. 
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his  own  use  must  be  treated  as  a  mortgage,  and  his  creditors  have 
an  equity  in  such  property  beyond  the  amount  justly  due  to  the 
wife.^* 

IX.  Voluntary  Conveyances 

107.  Effect  as  Fraudulent  Per  Sc. — The  statute  of  Elizabeth  does 
not  apply  to  voluntary  conveyances  merely  because  they  are  volun- 
tary, but  only  to  such  as  are  fraudulent.^*  Voluntary  conveyances, 
however,  are  frequently  presumed  to  be  fraudulent,  at  least  in  the 
case  of  existing  creditors  and  purchasers  for  value,  regardless  of  the 
actual  intent  with  which  they  are  made.**  The  cases  are  not  harmo- 
nious as  to  the  strength  of  this  presumption.  Some  hold  that  when 
the  conveyance  is  shown  to  be  voluntary,  the  presumption  of  fraud 
is  conclusive  as  to  existing  creditors,  regardless  of  the  actual  intent  of 
the  parties  or  the  financial  condition  of  the  grantor.  In  short,  the 
mere  existence  of  debts  renders  the  voluntary  conveyance  fraudulent 
per  se  as  to  those  creditors,*'  and  subsequent  bona  fide  purchasers.*^ 
The  claims  of  creditors  rest  on  legal  obligations,  higher  than  the 
demands  of  affection  or  generosity,  and  a  man  must  be  just  before  he 

14.  Adoue  V.  Spencer,  62  N.  J.  Eq.  J.  Eq.  265,  84  Am.  Dec.  155  and  note; 
782,  49  Atl.  10,  90  A.  S.  R.  484,  56  Hagerman  v.  Buchanan,  45  N.  J.  Eq. 
L.R.A.  817.  292,  17  Atl.  946,  14  A.  S.  R.  732  and 

15.  Hamilton  v.  Greenwood,  1  Bay  note;  Carver  v.  Todd,  48  N.  J.  Eq.  102, 
(S.  C.)  173,  1  Am.  Dec.  607.  21  Atl.  943,  27  A.  S.  R.  466;  Sever* 

16.  Crawford  v.  Blirksey,  55  Ala.  v.  Dodson,  53  N.  J.  Eq.  633,  34  Atl. 
282,  28  Am.  Rep.  704 ;  Potter  v.  Gracie,  7,  51  A.  S.  R.  641 ;  Washington  Nat. 
58  Ala.  303,  29  Am.  Rep.  748;  Yeend  Bank  v.  Beattv,  77  N.  J.  Eq.  252,  76 
V.  Weeks,  104  Ala.  331,  16  So.  165,  53  Atl.  442,  140  A.  S.  R.  555;  Jenkins  v. 
A.  S.  R.  60.  Clement,  Harp.  Eq.  (S.  C.)  72, 14  Am. 

17.  Godfrey  v.  Hays,  6  Ala.  501,  41  Dec.  698  and  note ;  Hudnal  v.  Wilder^ 
Am.  Dec.  58;  High  v.  Nelms,  14  Ala.  4  McCord  L.  (S.  C.)  294, 17  Am.  Dec. 
350,  48  Am.  Dec.  103;  Lang  v.  Brown,  744;  Blake  v,  Jones,  Bailey  Eq.  (S^ 
21  Ala.  179,  56  Am.  Dec.  244;  Huggins  C.)  141,  21  Am.  Dec.  530;  Eigleberger 
V.  Perrine,  30  Ala.  396,  68  Am.  Dec.  v.  Kibler,  1  Hill  Eq.  (S.  C.)  113,  26- 
131;  Crawford  v.  Kirksey,  55  Ala.  282,  Am.  Dec.  192;  Bates  v.  Cobb,  29  S.  C. 
28  Am.  Rep.  704;  Potter  v.  Gracie,  58  395,  7  S.  E.  743,  13  A.  S.  R.  742. 
Ala.  303,  29  Am.  Rep.  748;  Carter  v.  As  to  what  constitutes  a  voluntary 
Worthington,  82  Ala.  334,  2  So.  516,  conveyance,  see  notes :  14  A.  S.  Ry.  739 ;. 
60  Am.  Rep.  738 ;  Yeend  v.  Weeks,  104  56  A.  S.  R.  349 ;  119  A.  S.  R.  556. 
Ala.  331,  16  So.  165,  53  A.  S.  R.  50;  The  rule  stated  in  the  text  was  laid 
Wooten  V.  Steele,  109  Ala.  563,  19  So.  down  in  the  early  New  York  case  of 
972,  55  A.  S.  R.  947;  Lehman  v.  Gunn,  Reade  v.  Livingston,  3  Johns.  Ch.  (N.. 
124  Ala.  213,  27  So.  475,  82  A.  S.  R.  Y.)  481,  8  Am.  Dec.  520;  but  that  case 
159,  51  L.R.A.  112;  McKee  v.  West,  was  overruled  by  Dygert  v,  Remer- 
141  Ala.  531,  37  So.  740,  109  A.  S.  R.  schnider,  32  N.  Y.  629, 

54;  Southern  R.  Co.  v.  Hartshorn,  150  18.  Elliott  v.  Horn,  10  Ala.  348,  44 
Ala.  217,  43  So.  583, 124  A.  S.  R.  68 ;  Am.  Dec.  488 ;  Hudnal  v.  Wilder,  4 
Cook  v.  Johnson,  12  N.  J.  Eq,  51,  72  McCord  L.  (S.  C.)  294,  17  Am.  Dec 
Am.  Dec.  381 ;  Belf ord  v.  Crane,  16  N.   744. 
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is  generous.^*  In  some  jurisdictions  statutes  have  been  enacted  mak- 
ing voluntary  conveyances  fraudulent  per  se  as  to  existing  creditors.^^ 
108.  Voltintary  Conveyance  as  Prima  Facie  Fraudulent — While 
some  courtS;  as  stated  in  the  preceding  paragraph,  consider  voluntary 
conveyances  as  fraudulent  per  se,  the  majority  take  a  less  extreme 
view.  They  hold  that  a  voluntary  conveyance  is. not  conclusively 
fraudulent  as  against  existing  creditors.^  So  it  is  held  that  the  mere 
fact  of  indebtedness  alone  will  not  render  a  voluntary  conveyance 
void,  if  the  grantor  has  property  remaining  amply  sufficient  to  pay 
his  creditors.'  For  it  has  been  said  that  to  hold  otherwise  would  be 
to  fetter  property  with  an  intolerable  clog.'  The  decisions  ruling  in 
number  hold  that  the  amount  of  the  donor's  indebtedness,  the  suffi- 
ciency of  the  residue  of  his  property  to  meet  it,  and  the  proportion 

19.  High  V.  Nelms,  14  Ala.  350,  48  Rawle  (Pa.)  231,  18  Am.  Dec.  625; 
Am.  Dec.  103;  Potter  v.  Gracie,  58  Ala.  Dougherty  v.  Jack,  6  Watts  (Pa.)  456, 
303,  29  Am.  Rep.  748;  Bates  v.  Cobb,  30  Am.  Dec.  335;  Shreveport  First 
29  S.  C.  395,  7  S.  E.  743,  13  A.  S.  R.  Nat.  Bank  t.  Randall,  20  R.  I.  319,  38 
742.  Atl.  1055,  78  A.  S.  R.  867;  Dixon  v. 

20.  Note:  14  Am.  Dec.  704.  Sanderson,  72  Tex.  359,  10  S.  W.  535, 
1.  Dodd  V.  McCraw,  8  Ark.  83,  46  13  A.  S.  R.  801;  Wagner  v.  Law,  3 

Am.  Dec.  301 ;  Driggs  &  Go's  Bank  v.  W^ash.  500,  28  Pac.  1109,  29  Pac.  927, 
Norwood,  50  Ark.  42,  6  S.  W.  323,  7  28  A.  S.  R.  56,  15  L.R.A.  784;  Beloit 
A.  S.  R.  78 ;  Rudy  v.  Austin,  56  Ark.  Second  Nat.  Bank  v.  Merrill,  81  Wis. 
73, 19  S.  W.  Ill,  35  A.  S.  R.  85 ;  Brady  142,  50  N.  W.  503,  29  A.  S.  R.  870. 
V.  Irby,  101  Ark.  573,  142  S.  W.  1134,  Notes:  7  Am.  Dec.  362;  14  Am.  Dec. 
Ann.  Cas.  1913E  1054 ;  Bull  V.  Bray,  89  705;  14  A.  S.  R.  746;  119  A.  S.  R. 
Cal.  286,  26  Pac.  873,  13  L.R. A.  576 ;  556 ;  12  Eng.  Rul.  Cas.  347. 
Carter  v.  Neal,  24  Ga.  346,  71  Am.  Dec.  2.  Brady  v.  Irby,  101  Ark.  573,  142 
136;  Choteau  v.  Jones,  11  111.  300,  50  S.  W.  1124,  Ann.  Cas.  1913E  1054; 
Am.  Dec.  460;  Harting  V.  Jockers,  136  Salmon  v.  Bennett,  1  Conn.  525,  7 
ni.  627,  27  N.  E.  188,  29  A.  S.  R.  341 ;  Am.  Dec.  237 ;  Whittlesey  v.  McMahon, 
Stewart  v.  Rogers,  26  la.  395.  95  Am.  10  Conn.  137,  26  Am.  Dec.  382;  Hart- 
Dec  794;  Lewis  v.  Love,  2  B.  Mon.  ing  v.  Jockers,  136  111.  627,  27  N.  B. 
(Ky.)  345,  38  Am.  Dec.  161;  Matthews  188,  29  A.  S.  R.  341;  Dozier  v.  Mat- 
V.  Thompson,  186  Mass.  14,  71  N.  E.  son,  94  Mo.  328,  7  S.  W.  268,  4  A.  S. 
93,  104  A.  S.  R.  550,  66  L.R.A.  421;  R.  388;  Jackson  v.  Town,  4  Cow.  (N. 
FUley  V.  Register,  4  Minn.  391,  77  Am.  Y.)  599,  15  Am.  Dee.  405;  Jones  v. 
Dec.  522;  MQes  v.  Richards,  Walk.  Young,  18  N.  C.  352,  28  Am.  Dec.  569; 
(Miss.)  477, 12  Am.  Dec.  584;  Ames  V.  Shreveport  First  Nat.  Bank  v.  Ran- 
Dorroh,  76  Miss.  187,  23  So.  768,  71  dall,  20  R.  I.  319,  38  Atl.  1055,  78  A. 
A.  S.  R.  522;  Dozier  v.  Matson,  94  Mo,  S.  R.  867;  Dixon  v.  Sanderson,  72  Tex. 
328,  7  S.  W.  268,  4  A.  S.  R.  388;  Land-  359,  10  S.  W.  535,  13  A.  S.  R.  801; 
er  V.  Ziehr,  150  Mo.  403,  51  S.  W.  742,  Wagner  v.  Law,  3  Wash.  500,  28  Pac. 
73  A.  S.  R.  456;  Jackson  v.  Town,  4  1109,  29  Pac.  927,  28  A.  S.  R.  56,  15 
Cow.  (N.  Y.)  599,  15  Am.  Dec.  405;  L.R.A.  784;  Beloit  Second  Nat.  Bank 
Wood  V.  Jackson,  8  Wend.  (N.  Y.)  v.  Merrill,  81  Wis.  142,  50  N.  W.  603, 
9,  22  Am."  Dec.  603;  Jones  v.  Young,  18  29  A.  S.  R.  870. 
N.  C.  352,  2a  Am.  Dec.  569 ;  Brown  v.  Notes :  14  Am.  Dec.  706 ;  14  A.  S.  R. 
Mitchell,  102  N.  C.  347,  9  S.  E.  702,  748;  9  L.R.A.  417. 
11  A.  S.  R.  748;  Flynn  v.  Baisley,  35  3.  Miles  v.  Richards,  Walk.  (Miss.) 
Ore.  268,  57  Pac.  908,  76  A.  S.  R.  495,  47, 12  Am.  Dec.  584. 
45  L.R.A.  645;  Lancaster  v.  Dolan,  1 
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tion  the  estate  conveyed  bears  to  the  bulk  of  his  possessions,  are  all  to 
be  weighed  in  determining  the  effect  of  a  voluntary  conveyance, 
where  no  positive  fraudulent  motive  appears.*  But  a  conveyance  by 
one  already  embarrassed  by  his  debts  will  always  be  held  fraudulent.* 
The  courts  are  prone  to  look  less  severely  upon  a  voluntary  conveyance 
made  upon  meritorious  consideration,  as  to  wife  or  child,  than  upon  a 
conveyance  to  a  stranger.*  If  such  gift  is  bona  fide,  and  under  all  the 
circumstances  reasonable,  it  will  generally  be  upheld.'  But  although 
a  man  may  give  his  property  to  his  wife  or  children  in  the  belief  that 
he  has  a  right  to  do  so,  if  thereby  his  existing  creditors  are  hindered 
or  delayed  the  conveyance  will  be  set  aside.*  However,  even  those 
cases  which  hold  that  a  voluntary  conveyance  is  not  per  se  fraudulent 
as  to  existing  creditors,  generally  hold  that  it  is  prima  facie  or  pre- 
sumptively fraudulent  as  to  them,*  and  that  the  burden  is  on  those 

4.  Salmon  v.  Bennett,  1  Conn.  525,  Y.)  599,  15  Am.  Dec.  405;  Beloit  Sec- 
7  Am.  Dec.  237;  Marmon  v.  Harwood,  ond  Nat.  Bank  v.  Merrill,  81  Wis.  142, 
124  111.  104,  16  N.  E.  236,  7  A.  S.  R.  50  N.  W.  503,  29  A.  S.  R.  870. 

345;  Harting  v.  Jockers,  136  111.  627,  8.  Dodd  v.  McCraw,  8  Ark.  83,  46 

27  N.  E.  188,  29  A.  S.  R.  341 ;  Stewart  Am.  Dec.  301 ;  Rucker  v.  Abell,  8  B. 

V.  Rogers,  25  la.  395,  95  Am.  Dec.  Mon.   (Ky.)    566,  48  Am.  Dec.  406; 

794;  Beloit  Second  Nat.  Bank  v.  Mer-  Patton  v.  Bragg,  113  Mo.  595,  20  S. 

riU,  81  Wis.  142,  50  N.  W.  503,  29  A.  W.  1059,  35  A.  S.  B.  730 ;  Coleman  v. 

S.  R.  870.  Cocke,  6  Rand.  (Va.)  618, 18  Am.  Dec 

Notes:  14  Am.  Dec.  706;  14  A.  S.  757. 

R.  748.  Note:  14  Am.  Dec.  706. 

5.  Harting  v.  Jockers,  136  111.  627,  9.  Driggs  &  Co.'s  Bank  v.  Norwood, 
27  N.  E.  188,  29  A.  S.  R.  341;  Crary  50  Ark.  42,  6  S.  W.  323,  7  A.  S.  R.  78; 
V.  Kurtz,  132  la.  105,  105  N.  W.  590,  Rudy  v.  Austin,  56  Ark.  73,  19  S.  W. 
109  N.  W.  452,  119  A.  S.  R.  549;  111,  35  A.  S.  R.  86;  Brady  v.  Irby,  101 
Stumbaugh  v.  Anderson,  46  Kan.  541,  Ark.  573,  142  S.'W.  1124,  Ann.  Caa. 
26  Pac.  1045,  26  A.  S.  R.  121;  Cham-  1913E  1054;  Harting  v.  Jockers,  136 
berlayne  v.  Temple,  2  Rand.  (Va.)  111.  627,  27  N.  E.*188,  29  A.  S.  R.  341; 
384,  14  Am.  Dec.  786 ;  Coleman  v.  Gilliland  v.  Jones,  144  Ind.  662,  43  N. 
Cocke,  6  Rand.  (Va.)  618, 18  Am.  Dec.  E.  939,  55  A.  S.  R.  210;  Stumbaugfa  v. 
757.  Anderson,  46  Kan.  541,  26  Pac.  1045, 

Notes:  14  Ain.  Dec.  706;  12  Eng.  26  A.  S.  R.  121;  Lewis  v.  Love,  2  B, 

Rul.  Cas.  346.  Mon.    (Ky.)    345,  38  Am.  Dec.  161; 

6.  Dodd  V.  McCraw,  8  Ark.  83,  46  Matthews  v.  Thompson,  186  Mass.  14, 
Am.  Dec.  301;  Salmon  v.  Bennett,  1  71  N.  E.  93, 104  A.  S.  R.  550,  66  L.R.A 
Conn.  525,  7  Am.  Dec.  237;  Wilder  v.  421;  Filley  v.  Register,  4  Minn.  39li 
Brooks,  10  Minn.  50,  88  Am.  Dec.  49;  77  Am.  Dec.  522;  Miles  v.  Richards, 
Beloit  Second  Nat.  Bank  v.  Merrill,  Walk.  (Miss.)  477,  12  Am.  Dec.  584; 
81  Wis.  142,  50  N.  W.  503,  29  A.  S.  Ames  v.  Dorroh,  76  Miss.  187,  23  So. 
B.  870.  768,  71  A.  S.  R.  522;  Brown  v.  Mit- 

7.  Dodd  V.  McCraw,  8  Ark.  83,  46  chell,  102  N.  C.  347,  9  S.  E.  702,  11 
Am.  Dec.  301;  Salmon  v.  Bennett,  1  A.  S.  R.  748;  Flynn  v.  B^sley,  35  Ore. 
Conn.  525,  7  Am.  Dec.  237;  Stewart  268,  57  Pac.  908,  76  A.  S.  R.  495,  45 
V.  Rogers,  25  la.  395,  95  Am.  Dec.  794;  L.R.A.  645;  Nicholas  v.  Ward,  1  Head 
Wilder  v.  Brooks,  10  Minn.  50.  88  Am.  (Tenn.)  323,  73  Am.  Dec.  177;  Dixon 
Dec.  49;  Jackson  v.  Town,  4  Cow.  N.  v.  Sanderson,  72  Tex.  359,  10  S.  W. 
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who  seek  to  sustain  it  as  a  valid  transfer  to  prove  that  the  grantor 
ha3  other  property  or  means  sufficient  to  pay  his  debts  and  discharge 
his  obligations.^^  Some  of  these  cases  hold  that  the  presumption  of 
fraud  becomes  absolute  on  insolvency.^^  In  any  case  the  fact  that 
the  conveyance  is  voluntary  is  at  least  evidence  of  a  fraudulent 
intent,^*  though  in  some  instances  it  has  been  held  that  here  as  else- 
where the  fraudulent  intent  of  the  parties  must  be  found  as  a  fact,  and 
cannot  be  presumed  from  the  absence  of  consideration.** 

109.  Grounds  for  Presumption. — ^In  those  jurisdictions  in  which 
the  validity  of  a  voluntary  conveyance  is  held  to  depend  on  the 
financial  status  of  the  grantor,  an  interesting  question  arises  when 
a  promise  to  convey  is  made  while  the  vendor  is  solvent  and  unem- 
barrassed, but  the  actual  conveyance  is  not  until  he  is  embarrassed  with 
debts.  Ordinarily  such  conveyance  will  be  judged  by  his  condition 
at  the  time  the  conveyance  is  actually  made  and  will  therefore  be 
held  invalid ;  **  but  it  seems  that  if  the  grantee  relying  on  the  promise 
to  convey  has  made  permanent  and  lasting  improvements,  the  subse- 
quent conveyance  may  be  upheld.*'  If  a  debtor  is  unable  to  pay  a 
debt  when  called  on  by  his  creditor,  a  presumption  arises  that  he 
could  not  have  done  so  at  any  previous  time,  and  the  burden  of  proof 
is  on  his  grantee  to  show  that  the  debtor,  at  the  time  of  an  inter- 
vening voluntary  conveyance,  retained  other  specific  property  readily 
accessible,  and  ample  for  the  discharge  of  all  his  debts. *•  A  subse-. 
quent  conveyance  for  value  is  evidence  that  there  was  fraud  in  the 

535,  13  A.  S.  R.  801;  Hutchinson  v.  71  N.  E.  93,  104  A.  S.  R.  550,  66 

Kelly,  1  Rob.  (Va.)  123,  39  Am.  Dec.  L.R.A.    421;    Glidden   v.    Taylor,   16 

250.  Ohio  St.  509,  91  Am.  Dec.  98. 
Notes :  7  Am.  Dec.  362 ;  14  Am.  Dec.       Note :  Ann.  Cas.  1913E  853. 
705;  14  A.  S.  R.  746;  119  A.  S.  R.       12.  BuU  v.  Bray,  89   Cal.  286,  26 

556;  12  Eng.  Rul.  Cas.  347.  Pac.  873,  13  L.R.A.  576;  Supplee  v. 

10.  Ames  v.  Dorroh,  76  Miss.  187,  Sail,  75  Conn.  17,  52  Atl.  407,  96  A. 
23  So.  768,  71  A.  S.  R.  522;  Brown  v.  S.  R.  188;  Bridge  r.  Eggleston,  14 
Mitchell,  102  N.  C.  347,  9  S.  E.  702,  Mass.  245,  7  Am.  Dec.  209;  Lancaster 
11  A.  S.  R.  748;  Dixon  v.  Sanderson,  v.  Dolan,  1  Rawle  (Pa.)  231,  18  Am. 
72  Tex.  359,  10  S.  W.  535,  13  A.  S.  R.  Dec.  625 ;  Dougherty  v.  Jack,  5  Watts 
801.  (Pa.)  456,  30  Am.  Dec.  336. 

Notes:  14  A.  S.  R.  746;  119  A.  S.  13.  Bull  v.  Bray,  89   Cal.   286,  26 

R.  556.  Pac.   873,  13  L.R.A.   576;  Bridge  v. 

11.  Driggs  &  Co.'s  Bank  v.  Norwood,  Eggleston,  14  Mass.  245,  7  Am.  Dec. 
50  Ark.  42,  6  S.  W.  323,  7  A.  S.  R.  78 ;  209;  Lancaster  v.  Dolan,  1  Rawle 
Campbell  v.  Jones,  52  Ark.  493,  12  S.  (Pa.)  231,  18  Am.  Dec.  625. 

W.  1016,  6  L.R.A.  783 :  Rudy  v.  Aus-       14,  Rucker  v.  Abell,  8  B.  Men.  (Ky.) 

tin,  56  Ark.  73, 19  S.  W.  Ill,  35  A.  S.  566,  48  Am.  Dec.  406. 

R.  85;  Brady  v.  Irby,  101  Ark.  573,       15.  Manson  v.  PhcBnix  Ins.  Co.,  64 

142  S.  W.  1124,  Ann.  Cas.  1913E  1054;  Wis.  26,  24  N.  W.  407,  54  Am.  Rep. 

Cole  V.  Marple,  98  HI.  58,  38  Am.  Rep.  573. 

83 ;  Stumbaugh  v.  Anderson,  46  Kan.       16.  Ames  v.  Dorroh,  76  Miss.  187,  23 

641,  26  Pac.  1045,  26  A.  S.  R.  121 ;  So.  768,  71  A.  S.  R.  522. 

Matthews  v.  Thompson,  186  Mass.  14,  
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former  voluntary  conveyance,  but  not  conclusive.*^  Where  a  person 
about  to  engage  in  large  liabilities  makes  a  voluntary  settlement  of 
the  bulk  of  his  property,  it  has  been  held  to  be  a  fraud  on  creditors,*^ 
but  in  other  cases  it  has  been  held  to  be  only  evidence  of  fraud.** 

110.  Influence  of  Actual  Intent. — It  is  a  universally  recognized 
rule  that  a  conveyance  without  consideration  may  be  set  aside  as 
fraudulent  against  creditors,  although  there  was  no  fraud  or  knowl- 
edge of  fraud  on  the  part  of  the  grantee.*®  Even  the  question  of 
intent  on  the  part  of  the  donor  is  not  decisive;  and  in  those  jurisdic- 
tions in  which  a  voluntary  conveyance  is  fraudulent  per  se  as  to 
existing  creditors,  the  intent  of  the  grantor  is  as  immaterial  as  that 
of  the  grantee.*  It  is  not  the  bona  fides,  but  the  injury  to  those  to 
whom  he  is  legally  indebted  that  governs  the  validity  of  the  voluntary 
transfers  of  property.*     The  language  of  the  law  is  that  no  man 

m 
4 

17.  Gilliland  v.  Fenn,  90  Ala.  230,  8, 13  Pac.  643,  3  A.  8.  R.  133 ;  Slireve- 
8  So.  15,  9  L.R.A.  413 ;  Fowler  v.  port  First  Nat.  Bank  v.  Randall,  20  R. 
Stoneum,  11  Tex.  478,  62  Am.  Dec.  I.  319,  38  Atl.  1055,  78  A.  S.  R.  867; 
490.  Jackson  v.  Plyler,  38  S.  C.  496,  17  S. 

18.  Note:  12  Eng.  Rtd.  Cas.  346.  E.  255,  37  A.  S.  R.  782;  Gentry  v. 

19.  Horn  v.  Ross,  20  Ga.  210,  65  Lanneau,  54  S.  C.  514,  32  S.  E.  523, 
Am.  Dec.  621.  71  A.  S.  R.  814;  Butler  v.  Thompson, 

20.  Crawford  v.  Kirksey,  55  Ala.  45  W.  Va.  660,  31  S.  E.  960,  72  A.  S. 
282,    28    Am.    Rep.    704;    Potter    v.  R.  838. 

Gracie,  58  Ala.  303,  29  Am.  Rep.  748 ;  Notes :  7  A.  S.  R.  83 ;  14  A.  S.  R. 

Yeend  v.  Weeks,  104  Ala.  331,  16  So.  747;  9  L.R.A.  414;  18  Eng.  Rul.  Cas. 

165,  53  A.  S.  R.  50 ;  Wooten  v.  Steele,  78. 

109  Ala.  563,  19  So.  972,  55  A.  S.  R.  1.  Crawford  v.  Kirksey,  55  Ala.  282, 

947;  Allen  v.  Pierce,  163  Ala.  612,  50  28  Am.  Rep.  704;  Potter  v.  Gracie,  58 

So.  924,  136  A.  S.  R.  92;  Lee  v.  Figg,  Ala.  303,  29  Am.  Rep.  748;  Yeend  v. 

37  Cal.  328,  99  Am.  Dec.  271 ;  Peek  v.  Weeks,  104  Ala.  331,  16  So.  165,  53 

Peek,  77  Cal.  106,  19  Pac.  227,  11  A.  A.  S.  R.  50;  Wooten  v.  Steele,  109 

S.  R.  244,  1  L.R.A.  185;  Chalmers  v.  Ala.  563,  19  So.  972,  55  A.  S.  R.  947; 

Sheehy,  132  Cal.  459,  64  Pac.  709,  84  Marmon  v.  Harwood,  124  111.  104,  16 

A.  S.  R.  62;  Gilliland  v.  Jones,  144  N.  E.  236,  7  A.  S.  R.  345 ;  Riley  v.  Car- 

Ind.  662,  43  N.  E.  939,  55  A.  S.  R.  210;  ter,  76  Md.  581,  25  Atl.  667,  35  A.  S. 

State  V.  Parsons,  147  Ind.  579,  47  N.  R.  443,  19  L.R.A.  489;  Matthews  v. 

E.  17,  62  A.  S.  R.  430;  Farlin  v.  Sook,  Thompson,  186  Mass.  14,  71  N.  E.  93, 

30  Kan.  401,  1  Pac.  123,  46  Am.  Rep.  104  A.  S.  R.  550,  66  L.R.A.  421 ;  Co- 

100 ;  Rickards  v.  Rickards,  98  Md.  136,  bum  v.  Pickering,  3  N.  H.  415,  14 

56  Atl.  397, 103  A.  S.  R.  393,  63  L.R.A.  Am.  Dec.  375;  Cook  v.  Johnson,  12  N. 

724 ;  Matthews  v.  Thompson,  186  Mass.  J.  Eq.  51,  72  Am.  Dec.  381 ;  Wash- 

14,  71  N.  E.  93,  104  A.  S.  R.  550,  66  ington  Nat.  Bank  v.  Beatty,  77  N.  J. 

L.R.A.  421;  Cobum  v.  Pickering,  3  N.  Eq.  252,  76  Atl.  442, 140  A.  S.  R.  555; 

H.  415,  14  Am.  Dee.  375;  Belford  v.  Jackson  v.  Plyler,  38  S.  C.  496.  17  S. 

Crane,  16  N.  J.  Eq.  265,  84  Am.  Dec.  E.  255,  37  A.  S.  R.  782;  Gentry  v. 

155 ;  Washington  Nat.  Bank  v.  Beatty,  Lanneau,  54  B.  C.  514,  32  S.  E.  523, 

77  N.  J.  Eq.  252,  76  Atl.  442,  140  A.  71  A.  S.  R.  814. 

S.  R.  555;  Loos  v.  Wilkinson,  110  N.  Notes:  14  Am.  Dec.  706;  14  A.  S. 

Y.  195,  18  N.  E.  99,  1  L.R.A.  250;  R.  747. 

Savage  v.  Knight,  92  N.  C.  493,  53  2.  Note:  14  Am.  Dec.  706. 
Am.  Rep.  423 ;  Lyons  v.  Leahy,  15  Ore. 
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shall  be  beard  to  say  that  he  acted  honestly  and  with  good  faith  in 
giving  away  property  which  in  equity  and  good  conscience  ought 
to  have  gone  to  pay  his  just  debts.' 

X.  Effect  of  Conveyancb 

111.  Parties  to  Transaction. — ^The  question  as  to  what  is  the  eflFect 
of  a  conveyance  of  land  made  in  fraud  of  the  creditors  of  the  grantor 
on  the  legal  title  to  the  land  is  one  which  has  given  rise  to  a  variety 
of  opinion.*  Conveyances  in  fraud  of  creditors  are  frequently  declared 
to  be  void,  both  in  the  opinions  of  courts  and  in  the  enactments  of 
legislatures.  But  here,  as  in  many  other  instances,  judges  and  legis- 
lators use  the  term  "void"  without  thought  of  its  real  significance. 
A  conveyance  in  fraud  of  the  grantor's  creditors  is  not  void.  The 
general  rule  is  that  a  voluntary  conveyance  or  a  conveyance  made 
for  the  purpose  of  defrauding  the  creditors  of  the  grantor  is  good, 
not  only  as  between  the  parties  thereto  and  their  privies,  but  as  to 
everyone  except  the  creditors  or  "others"  defrauded  thereby,  and  that, 
except  as  to  them,  the  legal  title  in  the  grantee  is  perfect,  because  the 
statutes  against  fraudulent  conveyances  were  designed  to  protect  the 
interest  of  creditors,  and  were  not  intended  in  any  manner  to  affect 
the  rights  of  the  parties  themselves  to  the  conveyances.^    And  even  as 

8.  Cobum  v.  Pickering,  3  N.  H.  415,  Riverside  First  Nat.  Bank  v.  Eastman, 

14  Am.  Dec.  375.  144  Cal.  487,  77  Pac.  1043,  103  A.  S. 

4.  Note :  67  L.R. A.  865.  R.  95,  1  Ann.   Cas.  626 ;    Chapin  v. 

5.  Davis  V.  Swanson,  54  Ala.  277,  25  Pease,  10  Conn.  69,  25  Am.  Dec.  56 ; 
Am.  Rep.  678;  Houston  v.  Blackman,  Kent  v.  Lyon,  4  Pla.  474,  56  Am.  Dec, 
66  Ala.  559,  41  Am.  Rep.  756;  Keel  v.  404;  Reel  v.  Livingston,  34  Fla.  377, 
Larkin,  83  Ala.  142,  3  So.  296,  3  A.  S.  16  So.  284,  43  A.  S.  R.  202;  Bush  v. 
R.  702;  Gilliland  v.  Fenn,  90  Ala.  230,  Rogan,  65  Ga.  320,  38  Am.  Rep.  785; 
8  So.  15,  9  L.R. A.  413 ;  Cottingham  v.  McDowell  v.  McMurria,  107  Ga.  812, 
Greely  Barnliam  Grocery  Co.,  129  Ala.  33  S.  E.  709,  73  A.  S.  R.  155 ;  Dee  v. 
200,  30  So.  560,  87  A.  S.  R.  58;  Kirby  Foster,  21  Hawaii  1,  Ann.  Cas.  1914C 
v.  Raynes,  138  Ala.  194,  35  So.  118,  973 ;  Choteau  v.  Jones,  11  111.  300,  50 
100  A.  S.  R.  39;  Britt  v.  Aylett,  11  Am.  Dec.  460;  Beidler  v.  Crane,  135 
Ark.  475,  52  Am.  Dec.  282;  Senter  v.  lU.  92,  25  N.  E.  655,  25  A.  S.  R.  349; 
WiUiams,  61  Ark.  189,  32  S.  W.  490,  Springfield  Homestead  Ass'n  v.  RoU, 
54  A.  S.  R.  200;  Doster  v.  Manistee  137  111.  205,  27  N.  E.  184,  31  A.  S.  R. 
Nat.  Bank,  67  Ark.  325,  55  S.  W.  137,  358;  Union  Nat.  Bank  v.  Lane,  177 
77  A.  S.  R.  116,  48  L.R.A.  334;  Bald-  111.  171,  52  N.  E.  361,  69  A.  S.  R.  216; 
win  V.  Williams,  74  Ark.  316,  86  S.  Sifford  v.  Cutler,  244  111.  234,  91  N. 
W.  423,  109  A.  S.  R.  81,  4  Ann.  Cas.  E.  428,  135  A.  S.  R.  326  and  note,  18 
1097;  Horn  v.  Volcano  Water  Co.,  13  Ann.  Cas.  36;  Scott  v.  Purcell,  7 
Cal.  62,  73  Am.  Dec.  569;  Bickerstaff  Blackf.  (Ind.)  6.6,  39  Am.  Dec.  453; 
V.  Doub,  19  Cal.  109,  79  Am.  Dec.  204;  Springer  v.  Drosch,  32  Ind.  486,  2  Am. 
Lawton  v.  Gordon,  34  Cal.  36,  91  Am.  Rep.  356;  Boyle  v.  Maroney,  73  la.  70, 
Dec.  670;  Albertoli  v.  Branham,  80  35  N.  W.  145,  5  A.  S.  R.  657;  Teabbut 
Cal.  631,  22  Pac.  404, 13  A.  S.  R.  200;  v.  Jaffray,  74  la.  28,  36  N.  W.  783,  7 
Buggies  V.  Cannedy,  127  Cal.  290,  53  A.  S.  R.  466;  Stumbaugh  v.  Anderson, 
Pac.  911,  59  Pac.  827,  46  L.R.A.  371;  46  Kan.  541,  26  Pac.  1045,  26  A.  S. 
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against  his  creditors,  such  conveyances* are  merely  voidable  at  their 

R.  121 ;  Noms  v.  Norris,  9  Dana  (Ky.)  drews,  37  N.  Y.  057,  97  Am.  Dec.  764-^ 
317,  35  Am.  Dec.  138 ;  Mason  v.  Baker,  Knower  v.  Central  Nat.  Bank,  124  N. 
1  A.  K.  Marsh.  (Ky.)  208, 10  Am.  Dec.  Y.  552,  27  N.  p.  247,  21  A..  S.  R.  700; 
724 ;  Anderson  v.  Green,  7  J.  J.  Marsh.  Robertson  v.  Sayre,  134  N.  Y.  97,  31 
(Ky.)  448,  23  Am.  Dec.  417;  Sides  v.  N.  E.  260,  30  A.  S.  R.  627;  Coltraine 
McCullough,  7  Mart.  0.  S.  (La.)  654,  v.  Causey,  38  N.  C.  246,  42  Am.  Dec. 
12  Am.  Dec.  519;  Nichols  v.  Patten,  18  168;  Powell  v.  Inman,  53  N.  C.  436^ 
Me.  231,  36  Am.  Dec.  713;  Butler  v.  82  Am.  Dec.  426  and  note;  Boyd  v. 
Moore,  73  Me.  151,  40  Am.  Rep.  348;  Turpin,  94  N.  C.  137,55  Am.  Rep.  597; 
Stewart  v.  Iglehart,  7  Gill  &  J.  (Md.)  Burgett  v.  Burgett,  1  Ohio  469, 13  Am. 
132,  28  Am.  Dec.  202;  Spindler  v.  At-  Dec.  634;  Bradtfeldt  v.  Cooke,  27  Ore. 
kinson,  3  Md.  409,  56  Am.  Dec.  755 ;  194,  40  Pac.  1,  50  A.  S.  R.  701 ;  John- 
Downs  V.  Fuller,  2  Mete.  (Mass.)  135,  son  v.  Harvey,  2  Pen.  &  W.  (Pa.)  82^ 
35  Am.  Dec.  393 ;  Tuesley  v.  Robinson,  21  Am.  Dec.  426 ;  Reicbart  v.  Castator^ 
103  Mass.  558,  4  Am.  Rep.  575;  MilU-  5  Bin.  (Pa.)  109,  6  Am.  Dec  402^ 
ken  V.  Hathaway,  148  Mass.  69,  19  N.  Stewart  v.  Kearney,  6  Watts  (Pa.) 
E.  16,  1  L.R. A.  510 ;  Jackson  v.  Cleve-  453,  31  Am.  Dec.  482 ;  McGee  v.  Camp- 
land,  15  Mich.  94,  90  Am.  Dec.  266;  bell,  7  Watts  (Pa.)  545,  32  Am.  Dec. 
Pierce  v.  Hill,  35  Mich.  194,  24  Am.  783;  Sickman  v.  Lapsley,  13  Serg.  & 
Rep.  541;  Beith  v.  Porter,  119  Mich.  R.  (Pa.)  224,  15  Am.  Dec.  596  and 
365,  78  N.  W.  336,  75  A.  S.  R.  402;  note;  Smith  v.  Grim,  26  Pa.  St.  95^ 
Wilson  V.  Walrath,  103  Minn.  412,  115  67  Am.  Dec.  400;  Bunn  v.  Ahl,  29  Pa. 
N.  W.  203,  24  L.R.A.(N.S.)  1127;  St.  387,  72  Am.  Dec.  639;  Heath  v. 
Abbey  v.  Commercial  Bank,  34  Miss.  Page,  63  Pa.  St.  108,  3  Am.  Rep.  533 ; 
571,  69  Am.  Dec.  401;  Gary  v.  Jacob-  Henderson  v.  Henderson,  133  Pa.  St. 
son,  55  Miss.  204,  30  Am.  Rep.  514;  399, 19  Atl.  424, 19  A.  S.  R.  650;  Blake 
George  v.  Williamson,  26  Mo.  190,  72  v.  Jones,  Bailey  Eq.  (S.  C.)  141,  21 
Am.  Dec.  203;  Bryan  v.  Miller,  28  Mo.  Am.  Dec.  530;  Kid  v.  Mitchell,  1  Nott 
32,  75  Am.  Dec.  107;  Charles  v.  White,  &  McC.  (S.  C.)  334,  9  Am.  Dec.  702; 
214  Mo.  187, 112  S.  W.  545,  127  A.  S.  Sumner  v.  Murphy,  2  Hill  L.  (S.  C. 
R.  674,  21  L.R.A.(N.S.)  481  and  note;  488,  27  Am.  Dec.  397;  Hudnal  v.  Wild- 
Pitkin  V.  Burnham,  62  Neb.  385,  87  er,  4  McCord  (S.  C.)  294, 17  Am.  Dec. 
N.  W.  160,  89  A.  S.  R.  763,  55  L.R.A.  744;  Steinmeyer  v.  Steinmeyer,  64  S. 
280;  McCausland  v.  Ralstou,  12  Nev.  C.  413,  42  S.  E.  184,  92  A.  S.  R.  809, 
195,  28  Am.  Rep.  781;  Peterson  v.  59  L.R.A.  319;  Williams  v.  Walton,  8 
Brown,  17  Nev.  172,  30  Pac.  697,  45  Yerg.  (Tenn.)  387,  29  Am.  Dec.  122; 
Am.  Rep.  437;  Haven  v.  Low,  2  N.  H.  Fowler  v.  Stoneum,  11  Tex.  478,  62 
13,  9  Am.  Dec.  25 ;  Sanf ord  Mfg.  Co.  Am.  Dec.  490 ;  Peaslee  v.  Barney,  1  D. 
V.  Wiggin,  14  N.  H.  441,  40  Am.  Dec.  Chip.  (Vt.)  331,  6  Am.  Dec.  743;  Car» 
198;  Hendricks  v.  Mount,  5  N.  J.  L.  penter  v.  McClure,  39  Vt.  9,  91  Am, 
738,  8  Am.  Dec.  623 ;  Pillsbury  v.  King-  Dec.  370 ;  Leavitt  v.  Jones,  54  Vt.  423, 
on,  33  N.  J.  Eq.  287,  36  Am.  Rep.  556 ;  41  Am.  Rep.  849 ;  Tudor  v.  Tudor,  80 
Babcock  v.  Booth,  2  Hill  (N.  Y.)  181,  Vt.  220,  67  Atl.  539, 130  A.  S.  R.  977; 
38  Am.  Dec.  578;  Jackson  v.  King,  4  Austin  v.  Winston,  1  Hen.  &  M.  (Va.) 
Cow.  (N.  Y.)  207,  15  Am.  Dec.  354;  33,  3  Am.  Dec.  583;  Chamberlayne  v. 
Mackie  v.  Cairns,  5  Cow.  (N.  Y.)  547,  Temple,  2  Rand.  (Va.)  384,  14  Am. 
15  Am.  Dec.  477;  Osborne  v.  Moss,  7  Dec.  786;  Preston-Parton  Mill.  Co. 
Johns.  (N.  Y.)  161,  5  Am.  Dec.  252;  v.  Horton,  22  Wash.  236,  60  Pac. 
Anderson  v.  Roberts,  18  Johns.  (N.  412,  79  A.  S.  R.  928 ;  Hicks  v.  National 
Y.)  515,  9  Am.  Dec.  235;  Hone  v.  Hen-  Surety  Co.,  50  Wash.  16,  96  Pac.  515, 
riquez,  13  Wend.  (N.  Y.)  240,  27  Am.  126  A.  S.  R.  883;  Farmers'  Bank  v. 
Dec.  204;  Porter  v.  Wilhams,  9  N.  Y.  Gould,  48  W.  Va.  99,  35  S.  E.  878,  86 
142,  59  Am.  Dec.  519;  Gates  v.  An-  A.  S.  R.  24;  Clemens  v.  Clemens,  28 
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option.*  The  presumption  is  always  that  the  transfer  was  made  in 
good  faith,  with  honest  motives,  and  for  a  valuable  consideration. 
The  burden  is  on  the  plaintiff  to  prove  to  the  contrary,  and  manifestly, 
until  he  establishes  that  fact,  and  obtains  a  judicial  determination 
of  it,  the  legal  title  to  the  property  remains  in  the  alleged  fraudulent 
grantee.' 

112.  Title  Taken  in  Name  of  Third  Person. — It  must  be  borne  in 
mind  that  conveyances  of  land  in  fraud  of  creditors  are  of  two  kinds 
or  characters.  In  the  one  the  fraudulent  debtor,  having  the  legal  title 
to  the  land,  himself  conveys  the  same  to  another  for  the  purpose  of 
divesting  himself  of  that  title  and  putting  the  land  beyond  the  reach 
of  his  creditors,  and  in  the  other  he  purchases  property  and  fraud- 
ulently has  it  transferred  to  another  to  evade  his  creditors.  In  the 
former  case  it  is  believed  that  the  general  rule  is,  that  the  legal  title 
to  the  land  for  all  purposes,  except  the  satisfaction  of  his  creditors 
of  their  debts,  passes  from  the  fraudulent  grantor  to  the  fraudulent 
grantee;  but  that  so  far  as  creditors  are  concerned,  and  for  the  pur- 
pose of  enabling  them  to  overcome  the  attempt  to  defraud  them  of 

Wis.  637,  9  Am.  Rep.  520;  GUbert  v.  393;  Pierce  v.  Hill,  35  Mich.  194,  24 

Stockman,  81  Wis.  602,  51  N.  W.  1076,  Am.  Rep.  541;  Pitkin  v.  Burnham,  G2 

52  N.  W.  1045,  29  A.  S.  R.  922;  French  Neb.  385,  87  N.  W.  160,  89  A.  S.  R. 

Lumbering  Co.  v.  Theriault,  107  Wis.  763,    55    L.R.A.    280;    Hendricks    v. 

627,  83  N.  W.  927,  81  A.  S.  R.  856,  51  Mount,  5  N.  J.  L.  738,  8  Am.  Dec.  623; 

L.R.A.   910;   Hyman  v.  Landry,  135  Anderson  v.  Roberts,  18   Johns.    (N. 

Wis.  598, 116  N.  W.  236, 128  A.  S.  R.  Y.)  515,  9  Am.  Dec.  235;  Knower  v. 

1044.  Central  Nat.  Bank,  124  N.  Y.  552,  27 

Notes:  14  Am.  Dec.  703;  3  A.  S.  R.  N.  E.  247,  21  A.  S.  R.  700;  Boyd  v. 

727;  14  A.  S.  R.  743;  135  A.  S.  R.  Turpin,  94  N.  C.  137,  55  Am.  Rep. 

330;  67  LJI.A.  889;  18  Eng.  Rul.  Cas.  597;  Bunn  v.  Ahl,  29  Pa.  St.  387,  72 

54.  Am-  Dec.  639 ;  Kid  v.  Mitchell,  1  Nott 

As  to  who  is  included  within  the  pro-  &  MeC.  (S.  C.)  334,  9  Am.  Dec.  702; 

tection  of  statutes  forbidding  fraudu-  Steinmeyer   v.    Steinmeyer,   64   S.   C. 

lent  conveyances,  see  supra,  par.  33  et  413,  42  S.  E.  184,  92  A.  S.  R.  809,  59 

seq.  L.R.A.   319;    Williams   v.   Walton,   8 

6.  Cottingham   v.   Qreely   Bamham  Yerg.  (Tenn.)  387,  29  Am.  Dec.  122; 

Grocery  Co.,  129  Ala.  200,  30  So.  560,  Leavitt  v.  Jones,  54  Vt.  423,  41  Am. 

87  A.  S.  R.  58;  Doster  v.  Manistee  Nat.  Rep.  849;  Tudor  v.  Tudor,  80  Vt.  220, 

Bank,  67  Ark.  325,  55  S.  W.  137,  77  67  Atl.  539,  130  A.  S.  R.  977;  Cham- 

A.  S.  R.  116,  48  L.R.A.  334;  Baldwin  berlayne  v.  Temple,  2  Rand.  (Va.)  384^ 

V.  Williams,  74  Ark.  316,  86  S.  W.  423,  14  Am.  Dec.  786;  Farmers'  Bank  v. 

109  A.  S.  R.  81,  4  Ann.  Cas.  1097;  Gould,  48  W.  Va.  99,  35  S.  E.  878,  86 

Albertoli  v.  Branham,  80  Cal.  631,  22  A.  S.  R.  24;  French  Lumbering  Co.  v, 

Pae.  404,  13  A.  S.  R.  200;  Ruggles  v.  Theriault,  107  Wis.  627,  83  N.  W.  927, 

Cannedy,  127  Cal.  290,  53  Pac.  911,  59  81  A.  S.  R.  856,  51  L.R.A.  910 ;  Hy- 

Pac.  827,  46  L.R.A.  371 ;  Reel  v.  Liv-  man  v.  Landry,  135  Wis.  598,  116  N. 

ingston,  34  Fla.  377,  16  So.  284,  43  W.  236,  128  A.  S.  R.  1044. 

A.  S.  R.  202 ;  Stumbaugh  v.  Anderson,  Note :  135  A.  S.  R.  330. 

46  Kan.  541,  26  Pac.  1045,  26  A.  S.  7.  Brasie    v.    Minneapolis    Brewing 

R.  121;  Spindler  v.  Atkinson,  3  Md.  Co.,  87  Minn.  456,  92  N.  W.  340,  94 

409,  56  Am.  Dec.  755 ;  Downs  v.  Full-  A.  S.  B.  709,  67  L.R. A.  865. 
er,  2  Mete.  (Mass.)  135,  35  Am.  Dec. 
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tlie  payment  of  their  just  debts,  in  the  absence  of  special  statutes  on 
the  subject,  the  title  still  remains  in  the  fraudulent  grantor.®  The 
second  class  of  conveyances  in  fraud  of  creditors  is  where  land  is 
purchased  for  a  valuable  consideration  which  is  paid  by  the  debtor, 
but,  in  order  to  deprive  his  creditors  of  their  rights,  the  legal  title  is 
taken  in  the  name  of  another.*  The  rule  at  common  law  was  that, 
if  lands  were  conveyed  to  one  person,  the  consideration  for  which 
was  paid  by  another,  a  trust  resulted  in  favor  of  the  person  who  paid 
the  price.  But  such  a  trust  was  not  the  subject  of  levy  and  sale  under 
execution,  because  no  legal  title  upon  which  an  execution  could  fasten 
was  in  the  person  who  had  paid  the  price.*®  In  some  jurisdictions, 
either  by  decisions  under  the  common  law  or  by  express  statutory 
provisions,  the  conveyance  is  deemed  fraudulent  as  to  the  creditors 
of  the  person  paying  the  consideration,  and  title  vests  in  the  alienee 
subject  to  a  trust  in  favor  of  creditors  of  the  person  actually  fur- 
nishing the  consideration;**  under  some  of  these  statutes,  as  at  com- 
mon law,'  the  property  will  not  be  liable  to  levy  and  sale  on  execution, 
but  the  creditor  must  resort  to  his  action  in  equity.**  In  other 
states  the  right  or  interest  of  the  person  paying  the  consideration 
may  be  attached  by  his  creditors  as  freely  and  fully  as  if  the  legal 
title  were  in  him;*'  while  in  still  others,  though  there  is  no  right 
to  sell  the  property  under  execution  in  the  first  instance,  the  entire 

8.  Dee  v.  Poster,  21  Hawaii  1,  Ann.  743, 13  A.  S.  R.  742;  Smitheal  v.  Gray, 
Cas.  1914C  973;  Brasie  v.  Minneapolis  1  Humph.  (Tenn.)  491,  34  Am.  Dec. 
Brewing  Co.,  87  Minn.  466,  92  N.  W.  664;  Coleman  v.  Cocke,  6  feand.  (Va.) 
340,  94  A.  S.  R.  709,  67  L.R.A.  865   618, 18  Am.  Dec.  757 ;  Gilbert  v.  Stock- 

.  and  note.  man,  81  Wis.  602,  51  N.  W.  1076,  52 

9.  EUiott  V.  Horn,  10  Ala.  348,  44  N.  W.  1045,  29  A.  S.  R.  922. 
Am.  Dee.  488 ;  Keel  v.  Larkin,  83  Ala.       Note :  67  L.R.A.  882. 

142,  3  So.  296,  3  A.  S.  R.  702 ;  Camp-  10.  Everett  v.  Raby,  104  N.  C.  479, 

bell  V.  Jones,  52  Ark.  493,  12  S.  W.  10  S.  E.  626,  17  A.  S.  R.  685. 

1016,  6  L.R.A.  783;  Lindley  v.  Cross,  Note:  67  L.R.A.  882. 

31  Ind.  106,  99  Am.  Dec.  610 ;  Beith  v.  11.  Lindley  v.  Cross,  31  Ind.  106,  99 

Porter,  119  Mich.  365,  78  N.  W.  336,  Am.  Dec.  610 ;  Dunnica  v.  Coy,  24  Mo. 

75  A.  S.  R.  402 ;  lisloff  v.  Hart,  25  167,  69  Am.  Dee.  420 ;  Dunnica  v.  Coy, 

Miss.  245,  57  Am.  Dec.  203;  Howe  v.  28  Mo.  525,  75  Am.  Dec.  133;  Haines 

Waysman,  12  Mo.  169,  49  Am.  Dec.  v.  O'Conner,  10  Watts  (Pa.)   313,  36 

126;  Dunnica  v.  Coy,  24  Mo.  167,  69  Am.  Dec.  180. 

Am.  Dec.  420;   28  Mo.  525,  75   Am.  Note:  67  L.R.A.  882. 

Dec.  133 ;  Robertson  v.  Sayre,  134  N.  12.  Everett  v.  Raby,  104  N.  C.  479, 

Y.  97,  31  N.  E.  250,  30  A.  S.  R.  627;  10  S.  E.  526,  17  A.  S.  R.  685. 

Leary  v.  Corvin,  181  N.  Y.  222,  73  N.  Note :  65  L.R.A.  883. 

E.  984,  106  A.  S.  R.  542,  2  Ann.  Cas.  13.  Dunnica  v.  Coy,  24  Mo.  167,  69 

664;  Everett  v.  Raby,  104  N.  C.  479,  Am.  Dec.  420;  Dunnica  v.  Coy,  28  Mo. 

10  S.  E.  526,  17  A.  S.  R.  685;  Haines  525,   75   Am.   Dec.   133;    Smitheal   v. 

v.  O'Conner,  10  Watts  (Pa.)  313,  36  Gray,  1  Humph.  (Tenn.)  491,  34  Am. 

Am.  Dec.  180;  Sumner  v.  Murphy,  2  Dec.  664. 

HiU  L.  (S.  C.)  488,  27  Am.  Dec.  397;  Note:  66  L.RJ^..  883. 

Bates  v.  Cobb,  29  S.  C.  396,  7  S.  E. 
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matter  may  be  cleared  up  in  one  action,  and  this  same  result  practically 
secured.**  Be  the  method  of  procedure  what  it  may,  there  is  no 
doubt  that  a  transaction  by  which  property  is  purchased  by  a  debtor  in 
the  name  of  another  to  defraud  his  creditors,  may  be  avoided  by  those 
creditors,  the  property  subjected  to  their  claims,  and  the  same  result 
obtained  as  if  the  title  were  actually  in  him.**  The  intricacy  of  the 
machinery  and  the  number  of  instruments  employed  in  effecting 
the  conveyance  can  make  no  difference.** 

113.  Estoppel  to  Deny  Apparent  Title. — There  is  some  conflict  of 
opinion  as  to  whether  the  actual  owner  of  property  who  permits  the 
title,  real  or  apparent,  to  stand  in  the  name  of  a  third  person,  thereby 
enabling  such  person  to  deceive  his  creditors,  is  estopped  to  assert  his 
rights  as  against  their  claims.  It  has  often  been  held  that  the  true 
owner  may  be  estopped  by  letting  his  title  stand  in  the  name  of 
another,*'  and  that  any  such  transaction  by  which  a  false  credit  is 
obtained  is  fraudulent,  so  that  the  real  owner  is  estopped  to  prove  his 

14.  Lindley  v.  Cross,  31  Ind.  106,  99  258 ;  Rocheblave  v.  Potter,  1  Mo.  561, 
Am.  Dec.  610.  14  Am.  Dec.  305;  Potter  v.  Adams,  125 

15.  ElHott  V.  Horn,  10  Ala.  348,  44  Mo.  118,  28  S.  W.  49Q,  46  A.  S.  R. 
Am.  Dec.  488;  Keel  v.  Larkin,  83  Ala.  478;  De  Berry  v.  Wheeler,  128  Mo.  84, 
142,  3  So.  296,  3  A.  S.  R.  702;  Camp-  30  S.  W.  338,  49  A.  S.  R.  538;  Rouse 
bell  V.  Jones,  52  Ark.  493,  12  S.  W.  v.  Caton,  168  Mo.  288,  67  S.  W.  578, 
1016,  6  L.R.A.  783;  Lindley  v.  Cross,  90  A.  S.  R.  456;  Tate  v.  Sanders,  245 
31Ind.  106,  99  Am.  Dec.  610;  Howe  v.  Mo.  186,  149  S.  W.  485,  Ann.  Cas. 
Waysman,  12  Mo.  169,  49  Am.  Dec.  1914A  998;  Steele  v.  Coon,  27  Neb. 
126;  Dnnnica  v.  Coy,  24  Mo.  167,  69  586,  43  N.  W.  411,  20  A.  S.  R.  705  •, 
Am.  Dec.  420;  Dunnica  v.  Coy,  28  Mo.  Brinckerhoff  r.  Lansing,  4  Johns.  Ch. 
525,  75  Am.  Dec.  133;  Everett  v..  Raby,  (N.  Y.)  65,  8  Am.  Dec.  538;  Savage 
104  N.  C.  479,  10  S.  E.  526,  17  A.  S.  v.  Murphy,  34  N.  Y.  508,  90  Am.  Dec. 
R.  685 ;  Haines  v.  O'Conner,  10  Watts  733 ;  Acer  v.  Westcott,  46  N.  Y.  384, 
(Pa.)  313,  36  Am.  Dec.  180;  Sumner  7  Am.  Rep.  355;  Reynolds  v.  Ellis,  103 
V.  Murphy,  2  Hill  L.  (S.  C.)  488,  27  N.  Y.  115,  8  N.  E.  392,  57  Am,  Rep. 
Am.  Dec.  397;  Smitheal  v.  Gray,  1  701;  Martin  v.  Mathiot,  14  Serg.  &  R. 
Humph.  (Tenn.)  491,  34  Am.  Dec.  (Pa.)  214,  16  Am.  Dec.  491;  Haak  v. 
664;  Coleman  v.  Cocke,  6  Rand.  (Va.)  Linderman,  64  Pa.  St.  499,  3  Am.  Rep. 
618, 18  Am.  Dec.  757;  Gilbert  v.  Stock-  612;  Stephens  v.  Gifford,  137  Pa.  St. 
man,  81  Wis.  602,  51  N.  W.  1076,  52  219,  20  Ati.  542,  21  A.  S.  R.  868;  Fei- 
N.  W.  1045,  29  A.  S.  R.  922.  genspan  v.  Driesigacker,  195  Pa.  St. 

16.  Howe  v.  Waysman,  12  Mo.  169,  17,  45  Atl.  481,  78  A.  S.  R.  799 ;  Kid 
49  Am.  Dec.  126.  v.  Mitchell,  1  Nott  &  McC.   (S.  C.) 

17.  Morris  v.  Fletcher,  67  Ark,  105,  334,  9  Am.  Dec.  702 ;  Gordon  v.  Good- 
56  S.  W.  1072,  77  A.  S.  R.  87;  Cowl-  win,  2  Nott  &  McC.  (S.  C.)  70, 10  Am. 
ing  V.  Hill,  69  Ark.  350,  63  S.  W.  800,  Dec.  573 ;  Bates  v.  Cobb,  29  S.  C.  395, 

86  A.  S.  R.  200;  De  Votie  v.  McGerr,  7  S.  E.  743,  13  A.  S.  R.  742;  McCIen- 
15  Colo.  467,  24  Pac.  923,  22  A.  S.  R.  ney  v.  McClenney,  3  Tex.  192,  49  Am. 
426 ;  Goldberg  v.  Parker,  87  Conn.  99,  Dec.  738 ;  Blankenship  v.  Douglas,  26 

87  Atl.  555,  Ann.  Cas.  1914C  1059,  46  Tex.  225,  82  Am.  Dec.  608;  Fitzhugh 
L.R.A.(N.S.)  1097  and  note;  Sewell  v.  Anderson,  2  Hen.  &  M.  (Va.)  289, 
V.  Norris,  128  Ga.  824,  58  S.  E.  637, 13  3  Am.  Dec.  625 ;  Price  v.  Wall,  97  Va. 
L.R.A.(N.S.)  1118;  Ames  Iron  Works  334,  33  S.  E.  599,  75  A.  S.  R.  788. 

V.  Warren,  76  Ind.  512,  40  Am.  Rep.       Note:  30  L.R.A.(N.S.)  2. 
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title  as  against  creditors  of  the  apparent  owner.*®  It  is  usually  held, 
however,  that  the  mere  fact  that  property  stands  in  the  name  of 
another  is  not  sufficient  to  estop  the  owner  from  setting  up  his  title 
as  against  the  creditors  of  the  apparent  owner.**  Nor  will  mere 
knowledge  of  the  fact  that  title  is  in  another,  if  there  is  no  intention 
to  deceive,  and  no  acquiescence  amounting  to  laches  on  the  part  of  the 
owner,  stand  in  the  way  of  his  title.*®  It  would  seem  that  for  the 
application  of  the  doctrine  of  estoppel,  there  must  generally  be  some 
intended  deception  in  the  conduct  or  declarations  of  the  party  to  be 
estopped,*  or  such  gross  negligence  on  his  part  as  amounts  to  con- 
structive fraud,  by  which  another  has  been  misled  to  his  injury,* 
and  so  the  general  rule  does  not  hold  good  if  the  transfer  has  been 
made  to  another  than  the  real  purchaser  by  mistake.*  Some  cases 
hold  that,  in  the  absence  of  an  actual  fraudulent  intent  on  the  part 
of  the  real  owner,  there  is  no  estoppel,*  but  the  doctrine  that  there 

• 

18.  Ames  Iron  Works  v.  Warren,  76  v.  Porter,  4  Watts  &  S.  (Pa.)  177,  39 
Ind.  512,  40  Am.  Rep.  258;  Smith  v.  Am.  Dec.  68;  Armingtpn  v.  Houston, 
Dinnie,  6  Pick.   (Mass.)  262,  17  Am.  38  Vt.  448,  91  Am.  Dec.  366. 

Dec.  368 ;  Rocheblave  v.  Potter,  1  Mo.  Notes :  17  A.  S.  R.  289 ;  30  L.R.A. 

661, 14  Am.  Dec.  305 ;  Potter  V.  Adams,  (N.S.)  7. 

125  Mo.  118,  28  S.  W.  490,  46  A.  S.  See  also  Estoppel,  vol  10,  pp.  789- 

R.  478 ;  De  Berry  v.  Wheeler,  128  Mo.  790. 

84,  30  S.  W.  338,  49  A.  S.  R.  538;  20.  Patten  v.  Clark,  5  Pick.  (Mass.) 

Rouse  V.  Caton,  168  Mo.  288,  67  S.  W.  5,  16  Am.  Dec.  365 ;  Hussey  v.  Thorn- 

578,  90  A.  S.  R.  456;  Brinckerhoi!  v  ton,  4  Mass.  405,  3  Am.  Dec.  224;  Buf- 

Liansing,  4  Johns.  Ch.   (N.  T.)   65,  8  fington  v.  Gkrrish,  15  Mass.  156,  8  Am. 

Am.  Dec.  538 ;  Acer  v.  Westcott,  46  N.  Dec.    97 ;    Campbell    v.    Remaly,    112 

Y.  384,  7  Am.  Rep.  355;  Haak  v.  Lind-  Mich.  214,  70  N.  W.  432,  67  A.  S.  R. 

erman,  64  Pa.  St.  499,  3  Am.  Rep.  393;  De  Berry  v.  Wheeler,  128  Mo. 

612;   Gordon  v.   Goodwin,  2   Nott  &  84,  30  S.  W.  338,  49  A.  S.  R.  538; 

McC.   (S.  C.)   70,  10  Am.  Dec.  573;  Blake  v.  Meadows,  225  Mo.  1,  123  S. 

Bates  V.  Cobb,  29  S.  C.  395,  7  S.  E.  W.  868,  30  L.R.A.(N.S.)  1  and  note; 

743,  13  A.  S.  R.  742;  McClenney  v.  Brinckerhoff  v.  Lansing,  4  Johns.  Ch. 

McCIenney,  3  Tex.  192,  49  Am.  Dec  (N.  Y.)  65,  8  Am.  Dec.  538;  McCul- 

738;  Blankenship  v.  Douglas,  26  Tex  lough  v.  Porter,  4  Watts  &  S.   (Pa.) 

225,  82  Am.  Dec.  608 ;  Mills  V.  Warner,  177,  39  Am.  Dec.  68;  Armington  v, 

19  Vt.  609,  47  Am.  Dec.  711 ;  Fitzhugh  Houston,  38  Vt.  448,  91  Am.  Dec.  366. 

V.  Anderson,  2  Hen.  &  M.  (Va.)  289,  1.  Note:  30  L.R.A.(N.S.)  2. 

3  Am.  Dec.  625 ;  Price  v.  Wall,  97  Va.  2.  Morris  v.  Fletcher,  67  Ark.  105, 

334,  33  S.  E.  599,  75  A.  S.  R.  788.  56  S.  W.  1072,  77  A.  S.  R.  87;  De 

19.  Patten  v.  Clark,  5  Pick.  (Mass.)  Votie  v.  McGerr,  15  Colo.  467,  24  Pac. 
5,  16  Am.  Dee.  365;  Hussey  v.  Thorn-  923,  22  A.  S.  R.  426;  Goldberg  v.  Park- 
ton,  4  Mass.  405,  3  Am.  Dec.  224 ;  Buf-  er,  87  Conn.  99,  87  Atl.  555,  Ann.  Cas. 
fington  V.  Gerrish,  15  Mass.  156,  8  Am.  1914C  1059,  46  L.R.A.(N.S.)  1097. 
Dec.    97;    Campbell    v.    Remaly,    112  Note:  30  L.R.A.(N.S.)  2. 

Mich.  214,  70  N.  W.  432,  67  A.  S.  R.       3.  Gordon   v.    Goodwin,   2   Nott   & 
303;  De  Berry  v.  Wheeler,  128  Mo.  84,  McC.  (S.  C.)  70,  10  Am.  Dec.  573. 
30  S.  W.  338,  49  A.  S.  R.  538;  Brinck-       4.  Goldberg  v.  Parker,  87  Conn.  99, 
erhoff  V.   Lansing,  4  Johns.   Ch.    (N.  87  Atl.  555,  Ann.  Cas.  1914C  1059,  46 
Y.)  65,  8  Am.  Dec.  538;  McCullougb  L.R.A.(N.S.)  1097;  Blake  v.  Meadows, 
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must  be  actual  fraud  is  not  borne  out  by  the  authorities.*  It  is  often 
difficult,  however,  to  draw  the  line  at  the  point  where  failure  to  act 
after  knowledge  becomes  negligent  or  fraudulent  as  to  creditors  of 
the  holder  of  the  legal  title.*  Some  cases  hold  that  a  fraudulent 
grantor  after  a  reconveyance  under  a  promise  to  do  so  is  not  estopped 
to  deny  the  rights  of  creditors  of  the  fraudulent  grantee  because  the 
title  was  permitted  to  remain  in  the  name  of  the  grantee,  or  because 
the  grantee  represented  the  property  to  be  his  own,  and  obtained 
<;redit  on  faith  of  the  ownership^  and  this  though  the  original  con- 
veyance was  with  actual  fraudulent  intent ; '  but  other  cases  hold 
fluch  a  reconveyemce  voluntary  and  fraudulent,  if  credit  has  been 
extended  to  the  apparent  owner  on  the  strength  of  the  apparent  title.^ 
114.  Necessity  of  Actual  Deception  and  Harm.r-It  is  well  estab- 
lished that  a  creditor  of  the  holder  of  the  legal  or  apparent  title  is  not 
in  a  position  to  invoke  the  doctrine  of  estoppel  against  the  real  owner, 
in  any  event,  unless  credit  has  been  extended  on  the  faith  of  the 
i^parent  ownership.*  Consequently  if  a  creditor  relies  solely  on  the 
49tatements  of  his  debtor,  and  in  no  way  on  a  representation,  actual  or 
implied,  of  the  read  owners,  there  is  no  estoppel,**  but  it  has  been 
said  that  there  need  be  no  actual  proof  of  reliance  on  the  debtor's 
■apparent  ownership,  for  the  law  will  presume  when  credit  is  extended 
that  it  i3  on  the  faith  of  a  man's  apparent  ownership  of  property.** 
If  the  equitable  owner  has  actaal  or  constructive  notice  that  the  title 
to  the  property  stands  in  the  name  of  another,  and  that  it  is  liable 
to  lead  to  the  extension  of  credit  to  the  apparent  owner,  and  steps  are 
not  promptly  taken  to  disclose  the  real  title,  it  is  generally  held  that 
the  true  owner  will  be  estopped  to  assert  his  rights  as  against  one 
actually  deceived  by  the  appearance  of  ownership.**    It  is  essential 

225  Mo.  1,  123  S.  W.  868,  30  L.RA.    (Mass.)  262, 17  Am.  Dec.  368;  Hossey 
(N.S.)  1  and  note.  v.  Thornton,  4  Mass.  405,  3  Am.  Dec. 

5.  Goldberg  v.  Parker,  87  Conn.  99,  224;  De  Berry  v.  Wheeler,  128  Mo.  84, 
87  Atl.  555,  Ann.  Cas.  1914C  1059,  46  30  S.  W.  338,  49  A.  S.  R.  538 ;  Rouse 
L.R.A.(N.S.)  1097  and  note.  v.  Caton,  168  Mo.  288,  67  S.  W.  578, 

Note:  30  L.R.A.(N.S.)  3.  90  A.  S.  R.  456;  Stephens  v.  Giflford, 

6.  Note:  30  L.R.A.(N.S.)  7.  137  Pa.  St.  219,  20  Atl.  542,  21  A.  S. 

7.  Bicocchi  v.  Casey-Swasey  Co.,  91  R.  858;  McGhee  v.  Wells,  57  S.  C.  280, 
Tex.  259,  42  S.  W.  963,  66  A.  S.  R.  35  S.  E.  529,  76  A.  S.  R.  567. 

875.  Notes:  17  A.  S.  R.  289;  30  L.R.A. 

8.  Cowling  V.  HiU,  69  Ark.  350,  63   (N.S.)  11. 

S.  W.  800,  86  A.  S.  R.  200 ;  Goldberg  10.  Bicocchi  v.  Casey-Swasey  Co.,  91 

V.  Parker,  87  Conn.  99,  87  Atl.  555,  Tex.  259,  42  S.  W.  963,  66  A.  S.  R. 

Ann.  Cas.l914C1059,46L.R.A.(N.S.)  875. 

1097.  11.  Martin  v.  Mathiot,  14  Serg.  &  R. 

9.  Los  Angeles  First  Nat.  Bank  v.  (Pa.)  214,  16  Am.  Dec.  491. 
Maxwell,  123  Cal.  360,  55  Pac.  980,  69  12.  Buffington  v.  Gerrish,  15  Mass. 
A.  S.  R.  64;  German  Ins.  Co.  v.  Bart-  156,  8  Am.  Dec.  97;  De  Berry  v.  W^heel- 
lett,  188  111.  165,  58  N  E.  1075,  80  A.  er,  128  Mo.  84,  30  S.  W.  338,  49  A.  S. 
S.  R.   172;  Smith  v.  Dennie,  6  Pick.  R.  538;  Stephens  v.  Gifford,  137  Pa. 
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to  the  application  of  the  doctrine  that  the  party  claiming  to  have 
been  influenced  by  the  conduct  or  declarations  of  another  was  him- 
self not  only  destitute  of  knowledge  of  the  true  state  of  the  title,  but 
also  of  any  convenient  and  available  means  of  acquiring  such  knowl- 
edge.^' Where  the  condition  of  the  title  is  known  to  both  parties,  or 
both  have  the  same  means  of  ascertaining  the  truth,  there  is  no 
estoppel.^*  But  of  course  these  limitations  are  swept  aside  in  a  case 
in  which  the  deception  is  deliberate  with  the  purpose  of  securing 
credit.*^  Manifestly,  where  the  claim  against  the  apparent  owner  is 
founded  in  tort,  the  doctrine  of  estoppel  cannot  be  invoked.^* 

115.  Wife's  Property  in  Husband's  Name, — ^This  situation  most 
frequently  occurs  between  husband  and  wife,  when  the  husband  pur- 
chases property  with  the  wife's  separate  estate,  but  takes  title  in  his 
own  name  with  or  without  her  knowledge  and  consent.*^  If  the  wife 
knew  of  the  arrangement,  or  if  the  circumstances  were  such  that  she 
might  reasonably  be  expected  to  know,  she  is  estopped  to  deny  her 
husband's  title  in  a  contest  with  his  creditors.^®  It  is  not  necessary 
that  the  wife  should  have  been  an  active  participant  in  any  scheme 
of  fraud  known  to  her  to  be  such,  in  order  to  estop  her  from  asserting 
her  equitable  title  to  real  estate  in  her  husband's  name,  as  against  his 
qreditors.*®  But  if  she  had  no  knowledge  that  the  title  to  land  pur- 
chased with  her  funds  was  taken  in  the  name  of  her  husband,  and 

St.  219,  20  Atl.  542,  21  A.  S.  R.  868.  ton,  168  Mo.  288,  67  S.  W.  578,  90  A. 
Note:  30  L.R.A.(N.S.)  3.  S.  R.  456. 

13.  SeweU  v,  Norris,  128  Ga.  824,       16.  Note:  30  L.R.A.(N.S.)  11. 

58  S.  E.  637,  13  L.R.A.(N.S.)  1118;  17.  Morris  v.  Fletcher,  67  Ark.  105, 
Campbell  v.  Remaly,  112  Mich.  214,  70  56  S,  W.  1072,  77  A.  S.  R.  87  and  note; 
N.  W,  432,  67  A.  S.  R.  393;  Blake  v.  Cowling  v.  Hill,  69  Ark.  350,  63  S.  W. 
Meadows,  225  Mo.  1,  123  S.  W.  868,  800,  86  A.  S.  R.  200;  Campbell  v. 
30  L.R.A.(N.S.)  1  and  note;  Story  v.  Remaly,  112  Mich.  214,  70  N.  W.  432, 
Black,  5  Mont.  26,  1  Pac.  1,  51  Am.  67  A.  S.  R.  393 ;  De  Berry  v.  Wheeler, 
Rep.  37 ;  McGhee  r.  Wells,  57  S.  C.  128  Mo.  84,  30  S.  W.  338,  49  A.  S.  R. 
280,  35  S.  E.  529,  76  A.  S.  R.  567.  538. 
Note:  17  A.  S.  R.  289.  Note:  30  L.R.A.(N.S.)  3. 

14.  Breeze  v.  Brooks,  97  Cal.  72,  31  18.  Morris  v.  Fletcher,  67  Ark.  105, 
Pac.  742,  22  L.R.A.  256  and  note;  56  S.  W.  1072,  77  A.  S.  R.  87;  Cowl- 
Sewell  V.  Norris,  128  Ga.  824,  58  S.  E.  ing  v.  Hill,  69  Ark.  350,  63  S.  W.  800, 
637,  13  L.R.A.(N.S.)  1118;  Campbell  86  A.  S.  R.  200;  Goldberg  v.  Parker, 
V.  Remaly,  112  Mich.  214,  70  N.  W.  87  Conn.  99,  87  Atl.  555,  Ann.  Cas. 
432,  67  A.  S.  R.  393;  Blake  v.  Meadows, .  1914C  1059,  46  L.R.A.(N.S.)  1097  and 
225  Mo.  1,  123  S.  W.  868,  30  L.R.A.  note. 

(N.S.)  1  and  note;  Story  v.  Black,  5  Note:  30  L.R,A.(N.S.)  4. 

Mont.  26,  1  Pac.  1,  51  Am.  Rep.  37;  19.  Morris  v.  Fletcher,  67  Ark.  105, 

McGhee  v.  Wells,  57  S.  C.  280,  35  S.  56  S.  W.  1072,  77  A.  S.  R.  87  and 

E.  529,  76  A.  S.  R.  567.  note;  Goldberg  v.  Parker,  87  Conn.  99, 

Note:  17  A.  S.  R.  289.  87  Atl.  555,  Ann.  Cas.  1914C  1059,  46 

15.  Hutchinson    v.    Michigan    City  L.R.A.(N.S.)  1097. 

First  Nat.  Bank,  133  Ind.  271,  30  N.       Note:  30  L.R.A.(N.S.)  3. 
E.  952,  36  A.  S.  R.  537;  Rouse  v.  Ca- 
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acted  promptly  when  she  discovered  it,  she  is  not  estopped  to  assert 
her  title  against  a  creditor  of  the  husband,  whose  claim  arose  without 
her  knowledge  and  before  she  became  aware  that  the  title  was  not  in 
her  name.*® 

116.  Recording  as  Notice. — There  seems  to  be  no  question  but  that 
if  the  one  having  the  record  title  sells  the  land  to  a  stranger  who  pays 
the  purchase  money  to  him  without  notice  of  the  claim  of  the  true 
owner  the  purchaser  will  acquire  a  good  title,^  and  there  is  double 
reason  for  such  holding  when  the  real  owner  has  aided  in  the  sale 
by  false  representations,  active  or  passive.*  In  some  cases  unrecorded 
conveyances  are  by  statute  made  per  se  fraudulent  as  to  subsequent 
purchasers,*  but  in  the  absence  of  a  statute  to  this  effect  the  withhold- 
ing of  a  conveyance  from  record,  even  though,  under^an  express 
agreement  so  to  do,  is  not  in  itself  fraudulent.*  The  better  rule  seems 
to  be  that  if  credit  is  extended  on  the  faith  of  record  title  the  real 
owner  will  be  estopped  to  set  up  his  title  as  against  such  creditors  as 
well  as  against  purchasers  for  value,  and  actual  fraud  is  not  a  neces- 
sary ingredient.*  So  it  has  been  held  that  a  purchaser  who  has  failed 
to  record  his  deed,  cannot  assert  his  title  against  an  attaching  creditor,* 
though  he  may  make  it  good  against  all  who  have  not  yet  attached 
by  immediately  recording;  "*  but  of  course  there  is  no  estoppel  if  credit 
was  not  extended  on  faith  of  the  record,®  or  if  the  circumstances  are 

20.  Campbell  v.  Remaly,  112  Mich,  inson    v.    Michigan    City    First    Nat. 

214,  70  N.  W.  432,  67  A.  S.  R.  393;  Bank,  133  Ind.  271,  30  N.  E.  952,  36 

De  Berry  v.  Wheeler,  128  Mo.  84,  30  A.  S.  R.  537;  Campbell  v.  Remaly,  112 

S.  W.  338,  49  A.  S.  R.  538.  Mich.  214,  70  N.  W.  432,  67  A.  S.  R. 

Note:  46  L.R.A.(N.S.)  1098.  393;  Cogan  v.  Conover  Mfg.  Co.,  69 

1.  Beasley  v.  C(^ns,  48  Fla.  215,  N.  J.  Eq.  809,  64  Atl.  973,  115  A.  S. 
37  So.  213,  5  Ann.  Cas.  801 ;  Sewell  v.  R.  629 ;  McFarlane  v.  Louden,  99  Wis. 
Norris,  128  Ga.  824,  58  S.  E.  637,  13  620,  75  N.  W.  394,  67  A.  S.  R.  883. 
L.R.A.(N.S.)  1118;  Vose  v.  Morton,  5.  Goldberg  v.  Parker,  87  Conn.  99, 
4  Cash.  (Mass.)  27,  50  Am.  Dec.  750;  87  Atl.  555,  Ann.  Cas.  1914C  1059,  46 
Columbia  Bank  V.  Jacobs,  10  Mich.  349,  L.R.A.(N.S.j  1097;  Vose  v.  Morton, 
81  Am.  Dec.  792.  But  see  contra,  4  Cush.  (Mass.)  27,  50  Am.  Dec.  750; 
Fleming  v.  Townsend,  6  Ga.  103,  50  Rouse  v.  Caton,  168  Mo.  288,  67  S.  W. 
Am.  Dec.  318.  578,  90  A.  S.  R.  456;  Price  v.  Wall, 

Notes:  46  Am.  Rep.  189;  22  L.R.A.  97  Va.  334,  33  S.  E.  599,  75  A.  S.  R. 

256.  788. 

As  to  th^  effect  of  recording  acts  Note :  22  L.R. A.  258. 

generally,  see  Records.  6.  Smythe   v.    Sprague,   149   Mass. 

2.  Sewell  v.  Norris,  128  Ga.  824,  58  310,  21  N.  E.  383,  3  L.R.A.  822;  Rouse 
S.  E.  637,  13  LJl.A.(N.S.)  1118.  v.  Caton,  168  Mo.  288,  67  S.  W.  578, 

3.  Hutchinson     v.     Michigan     City  90  A.  S.  R.  456. 

First  Nat.  Bank,  133  Ind.  271,  30  N.  7.  German  Ins.  Co.  v.  Bartlett,  188 

E.  952,  36  A.  S.  R.  537.  111.  165,  58  N.  E.  1075,  80  A.  S.  R, 

4.  Morgan  v.  Kendrick,  91  Ark.  394,  172 ;   Smythe  v.   Sprague,  149   Mass. 
121  S.  W.  278, 134  A.  S.  R.  78;  Bube  310,  21  N.  E.  383,  3  L.R.A.  822. 
Stave  Co.  v.  Austin,  92  Ark.  248,  122  8.  Springfield   Homestead   Ass'n   v. 
S.  W.  482,  135  A.  S.  R.  172;  Hutch^  Roll,  137  111.  205,  27  N.  E.  184,  31  A. 
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such  that  credit  should  not  have  been  so  extended.*  It  has  even  been 
held  that  permitting  the  record  title  of  land  to  remain  in  another 
will  not  make  a  subsequent  conveyance  to  the  real  owner  fraudulent 
as  to  the  creditors  of  the  apparent  owner  where  they  gave  the  debtor 
credit  merely  on  his  own  representations  of  ownership  and  his  posses- 
sion and  did  not  rely  on  the  records  or  any  act  of  the  owner.*®  In 
any  ease,  however,  an  unrecorded  deed  is  good  as  against  everyone 
but  creditors  and  purchasers  for  value.** 

117,  Matters  Shown  by  Record. — The  record  is  notice  only  of 
what  it  contains,  and  it  is  generally  held  that  no  purchaser  or  creditor 
can  claim  to  have  been  deceived  by  his  debtor's  apparent  title  to  prop- 
erty when  an  examination  of  the  record  would  have  undeceived  him.** 
It  has  been*  said  in  some  cases,  however,  that  the  record  of  a  con- 
veyance, while  notice  to  a  purchaser  or  mortgagee,  is  not  notice  to  a 
creditor,  for  a  creditor  cannot  be  expected  to  search  the  records  at 
every  sale,**  but  this  exception  does  not  appear  to  be  generally  recog- 
nized.** The  record  of  a  deed  or  mortgage  is  constructive  notice 
of  what  appears  on  the  face  of  the  instrument  as  recorded,**  and  if 
fraud  appears  from  the  papers  on  record,  a  purchaser  is  charged  with 

S.  R.  358;  Trull  v.  Bigelow,  16  Mass.  it,  and  his  certificate  that  it  was  so 

406,  8  Am.  Dec.  144;  Manufacturers',  left,  are  a  sufficient  record  of  the  deed 

etc..  Bank  v.  Bank  of  Pennsylvania,  7  to  charge  subsequent  purchasers  and 

Watts  &  S.   (Pa.)   335,  42  Am.  Dec.  creditors  with  constructive  notice  of  its 

240 ;  McGhee  v.  Wells,  57  S.  C.  280,  35  existence  and  execution,  and  such  a 

S.  E.  529,  76  A.  S.  R.  567.  deed  gives  to  the  grantee  that  priority 

Note :  22  L.R.A.  258.  of  title  that  must  prevail  against  a 

9.  Springfield   Homestead   Ass'n   v.  subsequent  mortgage.    Bigelow  v.  Top- 
Roll,  137  111.  205,  27  N.  E.  184,  31  A.  liff,  25  Vt.  273,  60  Am.  Dec.  264. 
S.  R.  358.  13.  Columbia   Bank   v.   Jacobs,    10 

10.  Breeze  v.  Brooks,  97  Cal.  72,  31  Mich.  349,  81  Am.  Dec.  792;  Marshall 
Pac.  742,  22  L.R.A.  256.  v.  Roll,  139  Pa.  St.  399,  20  Atl.  999, 

11.  Vose  v.  Morton,  4  Gush.  (Mass.)   23  A.  S.  R.  198. 

27,  50  Am.  Dec.  750.  14.  Sharon  v.  Shaw,  2  Nev.  289,  90 

12.  McKay   v.   Williams,   67   Mich.  Am.  Dec.  546.  , 

547,  35  N.  W.  159,  11  A.  S.  R.  597;  15.  Pettibone  v.  Griswold,  4  Conn. 

Sharon  v.  Shaw,  2  Nev.  289,  90  Am.  158,  10  Am.  Dec.  106 ;  McKay  v.  Wil- 

Dec.  546 ;  Brinckerhoff  v.  Lansing,  4  Hams,  67  Mich.  547,  35  N.  W.  159,  11 

Johns.  Ch.  (N.  Y.)  65,  8  Am.  Dec.  538;  A.  S.  R.  597;  Brinckerhoff  v.  Lansing, 

Bynum  v.  Miller,  86  N.  C.  559,  41  Am.  4  Johns.  Ch.  (N.  Y.)  66,  8  Am.  Dee. 

Rep.  467;  Johnson  v.  Harvey,  2  Pen.  538;  Johnson  v.  Harvey,  2  Pen.  &  W. 

&  W.  (Pa.)  82,  21  Am.  Dec.  426;  Mar-  (Pa.)  82,  21  Am.  Dec.  426;  Bates  v. 

tin  V.  Olliver,  9  Humph.  (Tenn.)  561,  Cobb,  29  S.  C.  395,  7  S.  E.  743,  13 

49  Am.  Dec.  717;  Avery  v.  Popper,  A.   S.  R.  742;  Avery  v.  Popper,  92 

92  Tex.  337,  49  S.  W.  219,  50  S.  W.  Tex.  337,  49  8.  W.  219,  50  S.  W.  122, 

122,  71  A.  S.  R.  849;  Bankers'  Loan,  71  A.  S.  R.  849;  Bankers'  Loan,  etc., 

etc.,  Co.  V.  Blair,  99  Va.  606,  39  S.  E.  Co.  v.  Blair,  99  Va.  606,  39  S.  E.  231, 

231,  86  A.  S.  R.  914.  86  A.  S.  R.  914. 

A    lodgment    of   a    deed    with    the  Note:  45  Am.  Rep.  189. 
town  clerk,  with  instructions  to  record 
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notice  thereof,^*  but  the  record  title  is  not  notice  of  the  secret  and 
fraudulent  purposes  for  which  it  may  have  been  made.*'  Of  course 
in  the  case  of  actual  fraud,  a  transfer  will  not  be  held  good  merely 
because  the  parties  took  the  precaution  to  record  it.*® 

118.  Purchasers  from  Fraudulent  Grantee. — The  question  as  to  the 
validity  of  a  transfer  by  the  fraudulent  grantee  of  a  conveyance  made 
in  fraud  of  the  creditors  of  his  grantor  to  a  bona  fide  purchaser  for 
value,  and  the  character  of  the  title  which  he  takes  by  such  a  transfer, 
is  an  interesting  one.  The  early  decisions  in  this  country  held  thai 
the  title  of  such  purchaser  was  not  good  against  creditors,**  but  it  is 
now  a  settled  doctrine  that  such  a  purchaser  will  be  protected,  as  he 
takes  the  estate  discharged  of  the  fraud  that  previously  infected  the 
title ;  ^^  and  if  one  take  title  in  the  name  of  another,  an  innocent 

16.  McKay   v.   WiUiams,  67  Mich.N.  S.   (La.)   341,  19  Am.  Dec.  187; 

547,  35  N.  W.  159, 11  A.  S.  R.  597.  Butler  v.  Moore,  73  Me.  151,  40  Am. 

17.  Pettibone  v.  Griswold,  4  Conn.  Rep.  348;  Higgins  v.  Lodge,  68  Md. 
158,  10  Am.  Dec.  106 ;  Merrills  v.  229, 11  Atl.  846,  6  A.  S.  R.  437 ;  Somes 
Swift,  18  Conn.  257,  46  Am.  Dec.  315 ;  v.  Brewer,  2  Pick.  (Mass.)  184,  13 
Beasley  v.  Coggins,  48  Fla.  215,  37  Am.  Dee.  406;  Rowley  v.  Bigelow,  12 
So.  213,  5  Ann.  Gas.  801;  Acer  v.  Pick.  (Mass.)  307,  23  Am.  Dec.  607; 
Westcott,  46  N.  Y.  384,  7  Am.  Rep.  Vose  v.  Morton,  4  Cush.  (Mass.)  27, 
355 ;  Godbold  v..  Lambert,  8  Rich.  Eq.  50  Am.  Dec.  750 ;  Trull  v.  Bigelow,  16 
(S.  C.)  155,  70  Am.  Dec.  192.  Mass.  406,  8  Am.  Dec.  144;  Marsh  v. 

18.  Lewis  V.  Love,  2  B.  Mon.  (Ky.)  Armstrong,  20  Minn.  81,  18  Am.  Rep. 
345,  38  Am.  Dec.  161.  355 ;  Moffett  v.  Parker,  71  Minn.  139, 

19.  Notes;  32  L.R.A.  69;  67  L.R.A.  73  N.  W.  850,  70  A.  S.  R.  319;  Wine- 
895.  land  v.  Coouce,  5  Mo.  296,  32  Am. 

20.  Morrow  Shoe  Mfg.  Co.  v.  New  Dec.  320;  Howe  v.  Waysman,  12  Mo. 

Eng.  Shoe  Co.,  57  Fed.  685,  18  U.  S.  169, 49  Am.  Dec.  126 ;  Connecticut  Mut. 

App.  256,  6  C.  C.  A.  5l»8,  24  L.R.A.  Life  Ins.  Co.  v.  Smith,  117  Mo.  261,  22 

417;  Abney  v.  Kingsland,  10  Ala.  355,  S.  W.  623,  38  A.  S.  R.  656;  Longfel- 

44  Am.  Dec.  491 ;  Lebeck  v.  Ft.  Payne  low  v.  Barnard,  58  Neb.  612,  79  N.  W. 

Bank,  115  Ala.  447.  22  So.  75,  67  A.  255,  76  A.  S.  R.  117;  Westervelt  v. 

S.  R.  51;  McKee  v.  West,  141  Ala.  531,  Hagge,  61  Neb.  647,  85  N.  W.  852,  54 

37  So.  740,  109  A.  S.  R.  54;  Doster  L.R.A.  333;  Danbury  v.  Robinson,  14 

V.  Manistee  Nat.  Bank,  67  Ark.  325,  55  N.  J.  Eq.  213,  82  Am.  Dec.  244 ;  Ander- 

S.  W.  137,  77  A.  S.  R.  116,  48  L.R.A.  son    v.    Roberts,  18   Johns.    (N.   Y.) 

334;   Beebe   Stave  Co.  v.  Austin,  92  515,  9  Am.  Dec.  235;  Ledyard  v.  But- 

Ark.  248,  122  S.  W.  482,  135  A.  S.  R.  ler,  9  Paige  (N.  Y.)  132,  37  Am.  Dec 

172;  Lee  v.  Abbe,  2  Root  (Conn.)  359,  379;  Zoeller  v.  Riley,  100  N.  Y.  102, 

1  Am.  Dec.  78 ;  Fleming  v.  Townsend,  2  N.  E.  388,  53  Am.  Rep.  157 ;  Newlin 

6  Ga.  103,  50  Am.  Dec.  318 ;  Hemdon  v.  Osborne,  51  N.  C.  128,  72  Am.  Dec. 

V.  Kimball,  7  Ga.  432,  50  Am.  Dec.  566;  Young  v.  Lathrop,  67  N.  C.  63, 

406  and   note;  Choteau  v.  Jones,  11  12  Am.  Rep.  603;  Boyd  v.  Turpin,  94 

lU.  300,  50  Am.  Dee.  460;  Dngan  y.  N.  C.  137,  55  Am.  Rep.  597;  S\uft. 

Vattier,  3  Blackf.  (Ind.)  245,  25  Am.  v.  Holdridge,   10   Ohio  230,   36  Am. 

Dec.  105;  Scott  v.  Purcell,  7  Blackf.  Dec.  85;  Holmes  v.  Gardner.  50  Ohio 

(Ind.)    66,  39  Am.  Dec.  453;  Adam,  St.  167,  33  N.  E.  644,  20  L.R.A.  329; 

etc.,  Co.  V.  Stewart,  157  Ind.  678,  61  Fetterman  v.  Murphy,  4  Watts  (Pa.) 

N.  E.  1002,  87  A.  S.  R.  240 ;  Lewis  v.  424,    28    Am.    Dec.    729 ;    Hood    v. 

Love,  2  B.  Mon.  (Ky.)  345,  38  Am.  Fahnestock,  8   Watts    (Pa.)   489,  34 

Dee.  161;   Thomas  v.  Mead,  8  Mart.  Am.  Dec.  489;  Sinclair  v.  Healy,  40 
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purchaser  for  value  from  such  other  is  protected  against  creditors  of 
the  real  owner  as  well  as  against  the  real  owner  himself.^  So  jealous 
are  both  law  and  equity  of  the  rights  of  one  who  has  in  good  faith  pur- 
chased, and  paid  for  with  his  own  funds,  property  which  had  pre- 
viously been  conveyed  in  fraud  of  the  creditors  of  the  original  grantor, 
that  any  transfer  he  may  make  of  the  land  will  be  valid,  even  to  one 
who  has  notice  of  the  original  fraudulent  conveyance.*  Actual  notice 
or  knowledge  of  any  fact  which  should  put  a  purchaser  from  a  fraud- 
ulent grantee  on  inquiry,  will  rob  him  of  his  position  as  a  bona  fide 
purchaser,*  and  he  will  be  affected  by  the  fraud,  as  to  every  act  done 
to  perfect  title  after  notice  of  such  fraud.*  A  purchaser  from  a 
fraudulent  grantee  who  takes  with  notice  of  the  fraud  acquires  the 
title  subject  to  all  the  infirmities  with  which  it  was  affected  in  the 
hands  of  such  fraudulent  grantee,*  and  a  purchaser  is  chargeable 
with  notice  of  everything  that  appears  on  the  face  of  the  deeds  con- 
stituting his  chain  of  title.*  The  general  rule  is  that  possession  of 
real  estate  is  constructive  notice  to  all  the  world  of  the  rights  of  the 
party  in  possession.'  A  rule  has  been  formulated,  applicable  to  trans- 
fers that  will  hinder  or  delay  the  vendor's  creditors,  to  the  effect  that 
a  vendee  is  not  a  bona  fide  purchaser  for  value  until  he  has  actually 
paid  the  purchase  price,  or  become  irrevocably  bound  for  its  pay- 
ment,* but  if  he  has  given  his  note,  he  has,  in  some  instances,  been 

Pa.  St.  417,  80  Am.  Dee.  539;  Heath  Mo.  231,  22  S.  W.  623,  33  A.  S.  R. 

V.  Page,  63  Pa.  St.  108,  3  Am.  Rep.  6o(«;   Danbury  v.  Robms3o,  11  N.  J. 

533:  Fowler  v.  Stoaeura,  11  Tex.  47«,  Eq.  213,  82  Ara.  Dec.  244;  P.-irks  v. 

62  Am.  Dec.  490;  Sydnor  v.  Roberts,  Jackson,  11   Wend.    (N.  Y.)    442,  25 

13  Tex.  598,  65  Am.  Dec.  84;  Colenmn  Am.  Dee.  656;  Johnson  v.  Harvey,  2 

▼.  Cocke,  6  Rand.  (Va.)  618,  18  A.ni.  Pen.  &  W.  (Pa.)  82,  21  Am.  Dec.  426; 

Dec.    757;    Masterson    v.    Ogden,    78  Avery  v.  Popper,  92  Tex.  337,  49  S. 

Wash.  644,  139  Pac.  654,  Ann.  Cas.  W.  219,  50  S.  W.  122,  71  A.  S.  R.  849. 

1914D  885;  Davis  v.  NoU,  38  W.  Va.  Notes:  45  Am.  Rep.  188;  32  L.R.A. 

66,  17  S.  E.  791,  45  A.  S.  R.  841;  70. 

Crocker  v.  Bellangee,  6  Wis.  (>45,  70  4.  Parks  v.  Jackson,  11  Wend.  (N. 

Am.  Dec.  489.  Y.)  442,  25  Am.  Dee.  656. 

Notes:  34  A.  S.  R.  403;  135  A.  S.  R.  5.  Trull  v.  Bigelow,  16  Mass.  406,  8 

340;  3  L.R.A.  822;  31  L.R.A.  645;  32  Am.  Dec.  144;  Lowther  Oil  Co.  v.  Mil- 

L.R.A.  69;  67  L.R.A.  896.  ler-Sibley  OU  Co.,  53  W.  Va.  501,  44 

1.  Smitheal    v.    Gray,    1    Humph.  S.  E.  433,  97  A.  S.  R.  1027. 
(Tenn.)  491,  34  Ara.  Dec.  664.  Note:  34  A.  S.  R.  403. 

2.  Notes:  34  A.  S.  R.  403;  67  L.R.A.  6.  McKay  v.  Williams,  67  Mich.  547, 
898.  35  N.  W.  159,  11  A.  S.  R.  597;  By- 

3.  Morrow   Shoe  Mfg.   Co.  v.   New  num  v.  Miller,  86  N.  C.  559,  41  Am. 
Eng.  Shoe  Co.,  57  Fed.  685,  18  U.  S.  Rep.  467. 

App.  256,  6  C.  C.  A.  508,  24  L.R.A.  Notes:  45  Am.  Rep.  188;  34  A.  S. 
417;  Fleming  v.  Townsend,  0  Ga.  103,  R.  403. 

50  Am.  Dec.  318;  Stewart  v.  Iglehart,       7.  Lowther  Oil  Co.  v.  Miller-Sibley 
7  Gill  &  J.   (Md.)   132,  28  Am.  Dec.   Oil  Co.,  53  W.  Va.  501,  44  S.  E.  433, 
202;  Higgins  v.  Lodge,  08  Md.  220.  97  A.  S.  R.  1027. 
11  Atl.  846,  6  A.  S.  R.  437;  Connecti-       Note:  45  Am.  Rep.  188. 
cut  Mut.  Life  In».  Co.  v.  Smith,  117      8.  Marsh  v.  Armstrong,  20  Minn.  81, 
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regarded  as  having  paid  the  consideration,  even  though  he  receives 
notice  of  the  fraud  by  which  his  grantor  took  title  before  the  note  is 
paid.'  In  any  event,  a  purchaser  from  a  fraudulent  vendee  can  be 
protected  only  to  the  extent  of  payments  actually  and  in  good  faith 
made.*® 

119,  Title  as  Affected  by  Setting  Aside  Conveyance. — When  a  con- 
veyance is  set  aside  as  in  fraud  of  creditors  an  interesting  question 
may  arise  as  to  what  becomes  of  the  legal  title.  Usually  the  claims 
of  creditors  absorb  the  entire  fund  and  so  the  question  need  not  be 
decided.  But  in  some  cases  there  is  a  remainder,  after  all  creditors  have 
been  satisfied.  Under  the  rule  that  the  conveyance  is  good  between 
the  parties  **  it  would  seem  that  title  to  the  remainder  should  be  in 
the  grantee;  but  a  difficulty  arises  from  the  fact  that  the  creditors 
have  secured  a  decree  setting  aside  that  conveyance.  The  courts, 
however,  very  generally  hold  that  this  decree  is  not  res  judicata 
between  the  original  parties,  the  grantor  and  grantee,**  and  in  many 
cases  it  has  been  held  that  the  decree  operates  to  declare  the  conveyance 
void  as  against  creditors,  and  has  no  bearing  on  the  title  as  between 
the  parties.**  It  has  even  been  said  that  the  conveyance  is  void  only 
as  to  the  creditors  who  were  parties  to  the  suit,  and  is  valid  as  to  all 
others,**  and  the  fraudulent  grantee  has  been  held  to  be  the  sole 
and  unconditional  owner  within  the  meaning  of  a  policy  of  fire  insur- 
ance payable  only  to  such  £^n  owner ;  *•  but  there  is  also  authority  to 
the  effect  that  when  a  fraudulent  conveyance  is  set  aside  it  becomes 
void  as  to  the  whole  world.**  It  has  frequently  been  held  that  when  a 
wife  joins  in  her  husband's  fraudulent  deed,  which  is  set  aside,  her 
right  of  dower  returns  to  her  so  that  it  may  not  be  sold  by  the  hus- 

18  Am.  Rep.  35S;  Everitt  v.  Farmers',  C.  413,  42  S.  E.  184,  92  A.  S.  R.  809, 

etc.,  Bank,  82  Neb.  191,  Xl7  N.  W.  59  L.R.A.  319. 

401,  20  L.R.A.(N.S".)  996.  13.  Bell  v.  Wilson,  52  Ark.  171,  12 

9.  Newlin  v.  Osbome,  51  N.  C.  128,  S.  W.  328,  5  L.R.A.  370;  McDowell  v. 
72  Am.  Dec.  566.  McMurria,  107  Ga.  812,  33  S.  E.  709, 

10.  Dugan  v.  Vattier,  3  Blackf .  73  A.  S.  R.  155 ;  Huntington  v.  Jewett, 
(Ind.)  245,  25  Am.  Dec.  105;  Schloss  v.  25  la.  249,  95  Am.  Dec.  788;  Pierce  v. 
Feltus,  96  Micb.  619,  55  N.  W.  1010,  Hill,  35  Mich.  194,  24  Am.  Rep.  541; 
36  L.R.A.  161,  103  Mich.  525,  61  N.  In  re  Dougherty,  9  Watts  &  S.  (Pa.) 
W.  797,  36  L Jt.A.  164.  189,  42  Am.  Dec.  326 ;  Steinmeyer  v. 

11.  See  supra,  par.  111.  Steinmeyer,  64  S.  C.  413,  42  S.  E.  184, 

12.  McDowell  v.  McMurria,  107  Ga.  92  A.  S.  R.  809,  59  L.R.A.  319. 
812,  33  S.  E.  709,  73  A.  S.  R.  155;       Note:  21  L.R.A. (N.S.)  482. 
Huntington  v.  Jewett,  25  la.  249,  95       14.  Huntington  v.  Jewett,  25  la.  249, 
Am.  Dec.  788;  Pierce  v.  Hill,  35  Mich.  95  Am.  Dec.  788. 

194,   24   Am.   Rep.    541;    Charles   v.       15.  Steinmeyer  v.  Steinmeyer,  64  S. 

White,  214  Mo.  187,  112  S.  W.  545,  C.  413,  42  S.  E.  184,  92  A.  S.  R.  809, 

127  A.   S.  R.   674.  21   L.R.A.(N.S.)  59  L.R.A.  319. 

481   and   note;    In   re   Dougherty,   9       16.  Trimble  v.  Turner,  13  Smedes  & 

Watts  &  S.  (Pa.)  189,  42  Am.  Dec.  M.  (Miss.)  348,  53  Am.  Dec  90, 
326;  Steinmeyer  v.  Steinmeyer,  64  S. 
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band's  creditors.^'  In  any  event  when  once  set  aside,  the  conveyance 
is  absolutely  void  in  so  far  as  the  grantor's  creditors  or  at  least  those 
who  were  parties  6ire  concerned,  and  they  will  not  be  permitted  to 
set  it  up  as  valid  at  a  later  date  if  it  should  suit  their  interests 
to  do  so.^* 

XI.  Right  of  Pasties  to  Relief 

120.  In  General. — If  a  contract  is  made  for  the  transfer  of  property 
to  defraud  the  creditors  of  the  transferor,  the  contract,  while  execu- 
tory, cannot  be  enforced  either  in  equity  or  at  law.^*  The  fraud  may 
be  set  up  as  an  absolute  defense.*®  After  a  contract  has  become 
executed  the  grantor  will  not  be  aided  by  law  or  equity  to  recover 
property  on  the  ground  that  he  conveyed  it  with  intent  to  defraud 
his  creditors.  Equity  will  leave  such  parties  exactly  in  the  position 
in  which  they  have  placed  themselves,  refusing  all  affirmative  aid  to 
either  of  the  fraudulent  participants,*^    This  rule  applies  not  only 

17.  See  Dower,  vol.  9,  p.  588.  A.  S.  R.  391 ;  Gilliland  v.  Fenn,  90 

18.  Sears  v.  Hanks,  14  Ohio  St.  298,  Ala.  230,  8  So.  15,  9  L.R.A.  413 ;  Kirby 
84  Am.  Dec.  378.  v.  Raynes,  138  Ala.  194,  35  So.  118, 

19.  Sewell  v.  Norris,  128  Ga.  824,  100  A.  S.  R.  39;  Southern  R.  Co.  v. 
58S.E.  637,13L.R.A.(N.S.)  1118  and  Hartshorn,  150  Ala.  217,  43  So.  583, 
note;  Tyler  v.  Tyler,  126  lU.  525,  21  124  A.  S.  R.  68;  Chapin  v.  Pease,  10 
N.  E.  616,  9  A.  S.  R.  642;  Kirkpat-  Conn.  69,  25  Am.  Dec.  56;  Nichols  v. 
rick  V.  Clark,  132  lU.  342,  24  N.  E.  71,  McCarthy,  53  Conn.  299,  23  Atl.  93, 
22  A.  S.  R.  531,  8  L.R.A.  511;  Brady  55  Am.  Rep.  105;  Bush  v.  Rogan,  65 
V.  Huber,  197  lU.  291,  64  N.  E.  264,  90  Ga.  320,  38  Am.  Rep.  785;  SeweU  v. 
A.  S.  R.  161;  Norris  v.  Norris,  9  Norris,  128  Ga.  824,  58  S.  E.  637,  13 
Dana  (Ky.)  317,  35  Am.  Dec.  138;  L.R.A.(N.S.)  1118  and  note;  Miller  v. 
Gravier  v.  Carraby,  17  La.  118,  36  Am.  Davidson,  3  Gilman  (HI.)  518,  44  Am. 
Dec.  608 ;  Butler  v.  Moore,  73  Me.  151,  Dec.  715 ;  Campbell  v.  Whitson,  68  HI. 
40  Am.  Rep.  348;  Williams  v.  Clink,  240,  18  Am.  Rep.  553;  Kirkpatrick  v. 
90  Mich.  297,  51  N.  W.  453,  30  A.  S.  Clark,  132  lU.  342,  24  N.  E.  71,  22 
R.  443;  McCausland  v.  Ralston,  12  A.  S.  R.  531,  8  L.R.A.  511;  Spring- 
Nev.  195,  28  Am.  Rep.  781 ;  Powell  field  Homestead  Ass'n  v.  Roll,  137  111. 
V.  Inman,  53  N.  C.  436,  82  Am.  Dec.  205,  27  N.  E.  184,  31  A.  S.  R.  358; 
426  and  note;  Bradtfeldt  v.  Cooke,  27  Brady  v.  Huber,  197  111.  291,  64  N.  E. 
Ore.  194,  40  Pac.  1,  50  A.  S.  R.  701;  264,  90  A.  S.  R.  161;  Creighton  v.  Roe, 
Leger  v.  Doyle,  11  Rich.  L.  (S.  C.)  109,  218  HI.  619,  75  N.  E.  1073, 109  A.  S.  R. 
70  Am.  Dec.  240 ;  Carpenter  v.  Mc-  310 ;  Sifford  v.  Cutler,  244  El.  234,  91 
Clure,  39  Vt.  9,  91  Am.  Dec.  370;  N.  E.  42«,  135  A.  S.  R.  326  and  note, 
McClintock  v.  Loisseau,  31  W.  Va.  865,  18  Ann.  Cas.  36;  Mason  v.  Baker,  1  A. 
8  S.  E.  612,  2  L.R.A.  816  and  note.        K.  Marsh.    (Ky.)    208,  10  Am.  Dec. 

Notes:  34  Am.  Dec.  765;  3  A.  S.  R.  724;  Norris  v.  Norris,  9  Dana  (Ky.) 

730 ;  7  A.  S.  R.  587 ;  135  A.  S.  R.  330.  317,  35  Am.  Dec.  138 ;  Harper  v.  Har« 

20.  Tyler  v.  Tyler,  126  ID.  525,  21  per,  85  Ky.  160,  3  S.  W.  5,  7  A.  S. 
N.  E.  616,  9  A.  S.  R.  642.  R.  583  and  note;  Carson  v.  Beliles,  121 

Note:  82  Am.  Dec.  428.  Ky.  294,  89  S.  W.  208, 1  L.R.A.(N.S.) 

21.  Keel  v.  Larkin,  83  Ala.  142,  3  1007  and  note;  Jayne  v.  Jayne,  148 
So.  296,  3  A.  S.  R.  702;  Thweatt  v.  Ky.  613,  147  S.  W.  41,  Ann.  Cas. 
McCullough,  84  Ala.  517,  4  So.  399,  5  1913E  540  and  note;  Gravier  v.  Car- 

610 


12  R.  C.  L.      FRAUDULENT  CONVEYANCES  §  120 

to  the  original  parties  to  the  fraudulent  transaction,  but  to  their 
heirs,  and  to  all  parties  claiming  under  or  by  title  derived  from  them, 
where  no  equitable  rights  intervene  to  protect  such  parties.^  There 
is  a  conflict  in  the  cases  as  to  whether  the  mere  intent  of  the  grantor 
to  defraud  is  sufficient  to  render  the  conveyance  fraudulent,  although 
there  are  really  no  valid  claims  outstanding  against  him  to  be  defeated 
by  the  conveyance.*  Some  decisions  hold  that  such  conveyance  is 
fraudulent,  and  the  property  cannot  be  recovered  by  the  grantor,* 
while  others  hold  that  since  none  is  harmed  but  the  grantor,  it  should 

raby,  17  La.  118,  36  Am.  Dec.  608;  115  A.  S.  R.  763,  7  Ann.  Cas.  1078; 
Nichols  V.  Patten,  18  Me.  231,  36  Am.  Vandever  v.  Freeman,  20  Tex.  333,  70 
■  Dec.  713 ;  Butler  v.  Moore,  73  Me.  151,  Am.  Dec  391 ;  Bicoechi  v.  Casey- 
40  Am.  Rep.  348;  Freeman  v.  Sed-  Swasey  Co.,  91  Tex.  259,  42  S.  W.  963, 
wick,  6  GiU  (Md.)  28,  46  Am.  Dec.  66  A.  S.  R.  875;  Peaslee  v.  Barney,  1 
650;  Stewart  v.  Iglehart,  7  Gill  &  J.  D.  Chip.  (Vt.)  331,  6  Am.  Dec.  743; 
(Md.)  132,  28  Am.  Dec.  202;  Jackson  Carpenter  v.  McQure,  39  Vt.  9,  91  Am. 
V.  Cleveland,  15  Mich.  94,  90  Am.  Dec.  Dec.  370;  James  v.  Bird,  8  Leigh  (Va.) 
266 ;  WiUiams  v.  Clink,  90  Mich.  297,  510,  31  Am.  Dec.  668 ;  Austin  v.  Win- 
51  N.  W.  453,  30  A.  S.  R.  443;  Poppe  ston,  1  Hen.  &  M.  (Va.)  33,  3  Am.  Dec. 
V.  Poppe,  114  Mich.  649,  72  N.  W.  583;  McCUntock  v.  Loisseau,  31  W. 
612,  68  A.  S.  R.  503;  Wipfler  v.  De-  Va.  866,  8  S.  E.  612,  2  L.R.A.  816  and 
troit  Pattern  Works,  140  Mich.  677,  note;  Stout  v.  Philippi  Manufacturing, 
104  N.  W.  545,  112  A.  S.  R.  430;  etc.,  Co.,  41  W.  Va.  339,  23  S.  E.  571, 
Moore  v.  Jordan,  65  Miss.  229,  3  So.  56  A.  S.  R.  843;  Clemens  v.  Clemens, 
737,  7  A.  S.  R.  641 ;  Hamilton  v.  Scull,  28  Wis.  637,  9  Am.  R^p.  520. 
25  Mo.  165,  69  Am.  Dec.  460;  Sell  v.  Notes:  34  Am.  Dee.  765;  3  A.  S.  R. 
West,  125  Mo.  621,  28  S.  W.  969,  46  730;  12  A.  S.  R.  517;  14  A.  S.  R.  743; 
A.  S.  R.  508;  Chambers  v.  Chambers,  1  L.R.A.  618;  21  L.R.A.(N.S.)  481; 
227  Mo.  262,  127  S.  W.  86,  137  A.  S.  41  L.R.A.(N.S.)  2;  50  L.R.A.(N.S.) 
R.    567;   McCausland   v.   Ralston,   12  321. 

Nev.  195,  28  Am.  Rep.  781;  Peterson  1.  Gilliland  v.  Fenn,  90  Ala.  230,  8 
V.  Brown,  17  Nev.  172,  30  Pac.  697,  45  So.  15,  9  L.R.A.  413;  CampbeU  v. 
Am.  Rep.  437;  Stillwell  v.  StillweU,  47  Whitson,  68  111.  240,  18  Am.  Rep. 
N.  J.  Eq.  275,  20  Atl.  960,  24  A.  S.  R.  553 ;  Sifford  v.  Cutler,  244  lU.  234,  91 
408 ;  Eisner  v.  Heileman,  52  N.  J.  L.  N.  E.  428,  135  A.  S.  R.  326  and  note, 
378,  20  Atl.  46,  19  A.  8.  R.  449,  9  18  Ann.  Cas.  36;  Mason  v.  Baker,  1  A. 
L.R.A.  96;  Hone  v.  Henriquez,  13  K.  Marsh.  (Ky,)  208, 10  Am.  Dec.  724; 
Wend.  (N.  Y.)  240,  27  Am.  Dec.  204;  Nichols  v.  Patten,  18  Me.  231,  36  Am. 
Robertson  v.  Sayre,  134  N.  Y.  97,  31  Dec.  713;  Jackson  v.  Cleveland,  15 
N.  E.  250,  30  A.  S.  R.  627;  Jackson  Mich.  94,  90  Am.  Dec.  266;  Sell  v. 
V.  Marshall,  5  N.  C.  323,  3  Am.  Dec.  West,  125  Mo.  621,  28  S.  W.  969,  46 
695 ;  Powell  v.  Inman,  53  N.  C.  436,  A.  S.  R.  508 ;  Bynum  v.  Miller,  86  N. 
82  Am.  Dec.  426  and  note;  Bynum  v.  C.  559,  41  Am.  Rep.  467;  Peaslee  v. 
Miller,  86  N.  C.  559,  41  Am.  Rep.  467;  Barney,  1  D.  Chip,  (Vt.)  331,  6  Am. 
Pittman  v.  Pittman,  107  N.  C.  159,  12  Dec.  743;  McClintock  v.  Loisseau,  31 
S.  E.  61,  11  L.R.A.  456;  Burgett  v.  W.  Va.  865,  8  S.  E.  612,  2  L.R.A.  816. 
Burgett,  1  Ohio  469, 13  Am.  Dec.  634;  Notes:  12  A.  S.  R.  518;  Ann.  Cas. 
Bradtfeldt  v.  Cooke,"  27  Ore.  194,  40  1913E  542. 
Pac.  1,  50  A.  S.R.  701;  Stewart  v.  2.  Note:  1  L.R.A.(N.S.)  1008. 
Kearney,  6  Watts  (Pa.)  453,  31  Am,  3.  Carson  v.  Beliles,  121  Ky.  294,  89 
Dec.  482;  Insurance  Co.  of  Tennessee  S.  W.  208,  1  L.R.A.(N.S.)  1007  and 
V.  Waller,  116  Tenn.  1,  95  S.  W.  11,  note. 
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not  be  deemed  a  fraudulent  conveyance,  and  he  should  be  permitted 
to  recover  the  property  so  conveyed.* 

121.  Express  Agreement  to  Recovery. — Fraudulent  conveyances 
are  sometimes  accompanied  by  a  specific  agreement  on  the  part  of  the 
grantee  to  recovery,  and  the  question  arises  whether  the  fraud  will 
defeat  an  action  for  specific  performance  in  such  case.  Though  there 
is  authority  to  the  contrary,  on  the  theory  that  the  transaction  is 
merely  voidable  at  the  option  of  those  defrauded,  and  that  the  parties 
themselves  will  not  be  allowed  to  plead  their  own  fraud,*  the  decided 
weight  of  authority  is  that  ordinarily  a  court  of  equity  will  not  lend 
its  aid  to  enforce  the  specific  performance  of  a  contract  to  reconvey 
property  conveyed  in  fraud  of  the  grantor's  creditors,*  and  the  heirs 
of  the  fraudulent  grantor  stand  in  no  better  position  in  this  respect 
than  the  grantor  himself.'  If,  however,  the  parties  are  not  in  pari 
delicto,  such  agreement  to  recovery  is  often  considered  as  creating  a 
trust  which  will  be  enforced.^ 

122.  Voluntary  Reconveyance. — It  has  been  held  that  where  a 
conveyance  is  made  in  fraud  of  creditors,  the  title  to  the  property 
conveyed  becomes  so  firmly  vested  in  the  fraudulent  grantee  that  a 
reconveyance  by  him  to  the  grantor  will  be  void  as  against  the  creditors 
of  the  grantee,*  but  there  is  also  authority  to  the  effect  that  such  a 
reconveyance  is  valid,  if  the  creditors  of  the  fraudulent  grantee  have 
obtained  no  liens  prior  thereto.^®  On  a  reconveyance  the  legal  and 
equitable  titles  become  remitted  and  the  original  grantor  may  main- 
tain any  action  incident  to  ownership.**  Property  transferred  by  a 
man  to  his  wife  to  defraud  his  creditors  is  not  within  the  operation  of 
a  statute  providing  that  in  case  of  divorce  any  property  which  either 

4.  Harper  v.  Harper,  85  Ky.  160,  3  7.  Note:  3  Ann.  Cas.  942. 

S.  W.  5,  7  A.  S.  R.  583.  8.  Brison  v.  Brison,  75  Cal.  525,  17 

Note:  1  L.B.A.(N.S.)  1009.  Pac.  689,  7  A.  S.  R.  189. 

6.  Bouton  V.  Beers,  78  Conn.  414,  62  9.  Chapin  v.  Pease,  10  Conn.  69,  25 

Atl.  619,  3  Ann.  Cas.  941.  Am.  Dec.  56;  Farmers'  Bank  of  Fair- 

6.  Springfield   Homestead   Ass'n   v.  mont  v.  Gould,  48  W.  Va.  99,  35  S.  E. 

EoU,  137  111.  205,  27  N.  E.  184,  31  A.  878,  86  A.  S.  R.  24. 

S.  R.  358 ;  Brady  v.  Huber,  197  III.  Notes :  14  A.  S.  R.  743 ;  Ann.  Cas. 

291,  64  N.  E.  264,  90  A.  S.  R.  161;  1913E  542. 

Gravier  v.  Carraby,  17  La.  118,  36  Am.  10.  Westervelt   ▼.   Hagge,   61   Neb. 

Dec.  608;  Freeman  v.  Sedwick,  6  Gill  647,  85  N.  W.  852,  54  L.R.A.  333; 

(Md.)  28,  46  Am.  Dec.  650;  Poppe  v.  Bicoccbi  v.  Casey-Swasey  Co.,  91  Tex. 

Poppe,  114  Mich.  649,  72  N.  W.  612,  68  259,  42  S.  W.  963,  66  A.  S.  R.  875; 

A.   S.  R.  503;   Moore  v.  Jordan,  65  Farmers'  Bank  of  Fairmont  v.  Gould, 

Miss.  229,  3  So.  737,  7  A.  S.  R.  641;  48  W.  Va.  99,  35  S.  E.  878,  86  A.  S.  R. 

Jackson  v.  Marshall,  5  N.  C.  323,  3  24. 

Am.  Dec.  695;  Insurance  Co.  of  Ten-  11.  Springfield  Homestead  Ass'n  v. 

nessee  v.  WaUer,  116  Tenn.  1,  95  S.  W.  Roll,  137  111.  205,  27  N.  E.  184,  31  A, 

811,  115  A.  S.  R.  763,  7  Ann.  Caa.  S.  R.  358;  Insurance  Co.  of  Tennessee 

1078.  V.  Waller,  116  Tenn.  1,  95  S.  W.  811, 

Note :  3  Ann.  Cas.  942.  115  A.  S.  R.  763,  7  Ann.  Cas.  1078. 
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party  may  have  obtained  from  the  other  during  marriage,  in  con- 
sideration or  by  reason  thereof,  shall  be  restored  to  the  party  from 
whom  it  was  obtained.** 

123.  Effect  of  Fraud  on  Resttlting  Actions. — ^In  the  case  of  a  right 
of  action  arising  as  the  result  of  a  fraudulent  conveyance,  as  for 
instance  a  suit  on  a  fraudulent  note,  or  a  foreclosure  on  a  fraudulent 
mortgage,  the  cases  are  not  harmonious.  The  general  principle 
undoubtedly  is  that  that  party  must  fail  whose  case  is  incomplete 
without  proof  of  the  fraud.**  Accordingly  many  cases  have  permitted 
recovery  under  such  circumstances,  the  fraud  not  being  a  necessary 
ingredient  of  the  plaintiflf's  case,  and  being  unavailable  by  way  of 
defense,*^  though  in  some  cases  the  courts  have  refused  to  enforce 
such  obligations.*^  But  if  the  fraud  appears  from  the  case  made  by 
the  plaintiff  himself,  the  courts  will  refuse  him  aid.**  In  the  case 
of  a  mortgage  made  without  consideration  to  defraud  creditors,  the 
mortgagor  may  prove  the  lack  of  consideration,  and  foreclosure  pro- 
ceedings will  then  fail,  for  the  mortgagee  will  not  be  permitted  to 
prove  the  fraudulent  intent.*' 

124.  Parties  Not  in  Pari'  Delicto. — ^Under  some  circumstances  aid 
will  be  extended  to  grantors  who  are  in  delicto,  but  not  in  pari  delicto, 
with  the  grantees.  Where  there  are  different  degrees  of  guilt  as 
between  the  parties  to  the  fraudulent  or  illegal  transaction,  as  when 
one  party  acts  under  circumstances  of  oppression,  imposition,  undue 
influence,  or  at  great  disadvantage  with  the  other  party  concerned, 
so  that  it  appears  that  his  guilt  is  subordinate,  the  court  will  grant 
relief,  as  an  exception  to  the  general  rule,*^  as,  for  instance,  in  a  case 

12.  Coleman  v.  Coleman,  147  Ky.  15.  Heineman  v.  Newman,  55  Ga. 
383,  144  S.  W.  1,  39  L.R.A.(N.S.)  262,  21  Am.  Rep.  27^;  Williams  v. 
193  and  note.  Clink,  90  Mich.  297,  51  N.  W.  453, 

13.  Clond  V.  Malvin,  108  La.  52,  75  30  A.  S.  R.  443 ;  Hamilton  v.  Scull, 
N.  W.  645,  78  N.  W.  791,  45  L.R.A.  25  Mo.  165,  69  Am.  Dec.  460;  Powell 
209 ;  Newson  v.  Douglass,  7  Har.  &  J.  v.  Inman,  53  N.  C.  436,  82  Am.  Dec. 
(Md.)  417,  16  Am.  Dec.  317;  Bloomer  426. 

V.   Henderson,  8  Mich.  395,  77   Am.  Note:  34  Am.  Dec.  766. 

Dee.  453;  Moore  v.  Jordon,  65  Miss.  16.  Note:  34  Am.  Dec.  766. 

229,  3  So.  737,  7  A.  S.  R.  641;  Bradt-  17.  Moffett  v.  Parker,  71  Minn.  139, 

feldt  V.  Cooke,  27  Ore.  194,  40  Pac.  1,  73  N.  W.  850,  70  A.  S.  R.  319. 

50  A.  S.  R.  701 ;  Milhous  v.  Sally,  43  18.  Brison  v.  Brison,  75  Cal.  525, 

S.  C.  318,  21  S.  E.  268,  885,  49  A.  S.  17  Pac.  689,  7  A.  S.  R.  189 ;  Ashmead 

R.  834.  V.  Reynolds,  134  Ind.  139,  33  N.  E. 

14.  Butler  v.  Moore,  73  Me.  151,  763,  39  A.  S.  R.  238 ;  Harper  v.  Har- 
40  Am.  Rep.  348;  Gary  v.  Jacobson,55  per,  85  Ky.  160,  3  S.  W.  5,  7  A.  S. 
Miss.  204,  30  Am.  Rep.  514;  Barwick  R.  583  and  note;  Stewart  v.  Iglehart, 
V.  Moyse,  74  Miss.  415,  21  So.  238,  7  Gill  &  J.  (Md.)  132,  28  Am.  Dec. 
60  A.  S.  R.  512;  Sickman  v.  Lapsley,  202;  Austin  v.  Winston,  1  Hen.  &  M. 
13  Serg.  &  R.  (Pa.)  224,  15  Am.  Dec.  (Va.)  33,  3  Am.  Dec.  583. 

596.  Notes:  15  Am.  Dec.  600;  34  Am. 

Notes:  34  Am.  Dec.  766;  82  Am.  Dec.  766;  3  A.  S.  R.  743;  1  L.R.A. 
Dec.  429;  3  A.  S.  R.  732.  (N.S.)  1011. 
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where  the  fraudulent  transfer  is  induced  by  false  representations  of 
the  grantee  as  to  the  intentions  of  creditors  of  the  grantor ;  ^*  and  it 
has  been  held  that  if  a  husband  obtain  such  a  conveyance  from  his 
wife,  the  existence  of  the  marital  relation  will  be  sufficient  reason  to 
invalidate  the  conveyance  at  the  instance  of  the  wife.*®  An  exception 
is  recognized  in  some  instances  in  the  case  of  property  conveyed  to  an 
attorney.  In  such  case,  because  of  the  peculiar  relation  of  the  parties, 
they  are  not  regarded  as  being  in  pari  delicto,  and  equity  will  enforce 
an  agreement  by  the  attorney  to  reconvey.^  But  other  cases  hold  that 
while  the  fact  that  the  parties  are  in  the  relation  of  attorney  and 
client  will  cause  the  transaction  to  be  particularly  scrutinized  to  de- 
termine whether  they  were  actually  in  pari  delicto,  the  mere  fact  of 
the  relation  by  itself  will  raise  no  presumption  that  they  were  not.* 
It  has  been  held  that  a  debtor  who,  to  delay  or  defraud  his  creditors, 
has  transferred  property,  without  consideration,  to  a  participant  in 
the  fraud,  may,  on  abandoning  his  fraudulent  purpose  and  apprising 
the  other  party  thereof,  recover  possession  of  the  property  in  order  to 
pay  his  creditors.* 

XII.  Remedies  of  Creditors 

In  Oeneral 

125.  Primary  Requisites. — The  primary  requisite  of  anyone 
attempting  to  have  a  fraudulent  conveyance  set  aside  is  to  show  that 
he  comes  within  the  protection  of  the  statute,^  for  otherwise  he  is 
merely  an  officious  intermeddler,  and  has  no  right  to  complain  of 
any  disposition  whatever  of  the  property  in  question.*    The  second 

19.  Notes:  1  LJI.A.  618;  1  L.R.A.  137  S.  W.  983,  37  L.B.A.(N.S.)  161 
(N.S.)  1012.  and  note. 

In  Harper  v.  Harper,  85  Ky.  160,  2.  Note :  7  A.  S.  R.  588. 

3  S.  W.  5,  7  A.  S.  R.  583,  it  was  held  3.  Carll  v.  Emery,  148  Mass.  32,  18 

that  a  conveyance  by  an  aged  mother  N.  E.  574,  12  A.  S.  R.  515  and  note, 

of  the  bulk  of  her  estate  to  her  son,  1  L.R.A.  618. 

induced  thereto  by  the  latter's  false  and  4.  Harper  v.  Raisin  Fertilizer  Co., 

fraudulent  representation  that  a  suit  158  Ala.  329,  48  So.  589,  132  A.  S.  R. 

for  slander  was  about  to  be  commenced  32;  Sexey  v.  Adkinson,  34  Cal.  346, 

against  her,  which  would  result  in  the  91  Am.  Dec.  698;  Riverside  First  Nat. 

loss  of  all  her  property,  would  be  set  Bank  y.   Eastman,  144   Cal.  487,   77 

aside  at  the  instance  of  the  grantor.  Pac.  1043,  103  A.  S.  R.  95,  1  Ann. 

20.  Brison  v.  Brison,  75  Cal.  525, 17  Cas.  626 ;  Sides  v.  McCuUough,  7 
Pac.  689,  7  A.  S.  R.  189;  Stewart  v.  Mart.  0.  S.  (La.)  654,  12  Am.  Dec. 
Iglehart,  7  Gill  &  J.  (Md.)  132,  28  519;  McClenney  v.  McClenney,  3  Tex. 
Am.  Dec.  202;  Boyd  v.  De  La  Mon-  192,  49  Am.  Dec.  738. 

tagnie,  73  N.  Y.  498,  29   Am.  Rep.       5.  Sexey  v.  Adkinson,  34  Cal.  346, 

197.  91  Am.  Dec.  698 ;  Riverside  First  Nat. 

Note:  34  Am.  Dec.  767.  Bank  v.   Eastman,  144  Cal.  487,  77 

1.  Lindsley  v.  Caldwell,  234  Mo.  498,   Pac.  1043, 103  A.  S.  R.  95, 1  Ann.  Cajs. 
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lequisite  is  that  he  shall  have  been  injured  by  the  conveyance.^ 
Before  a  creditor  can  claim  any  legal  right  in  respect  to  the  prop- 
erty of  his  debtor,  or  any  interest  therein,  in  law  or  equity,  he  must 
by  some  means  acquire  a  lien,^  as  by  an  attachment  or  reduction 
of  his  debt  to  judgment.® 

126.  Creditor's  Choice  of  Remedies. — ^A  deed  void  because  made 
with  intent  to  defraud  a  creditor  is,  as  to  the*  defrauded  creditor,  void 
at  law  as  well  as  in  equity,^  and  neither  remedy  is  exclusive  of  the 

626;  Sides  v.  MeCoUongh,  7  Mart.  0.  310;  Brown  v.  O'Neil,  95  Cal.  262,  30 
8.  (La.)  654,  12  Am.  Dec.  519;  Mc-  Pac.  538,  29  A.  S.  R.  Ill;  Los  Angeles 
Clenney  v.  McClenney,  3  Tex.  192,  49  First  Nat.  Bank  v.  Maxwell,  123  Cal. 
Am.  Dec.  738.  360,  55  Pac.  980,  69  A.  S.  B.  64;  Logan 

6.  Harper  v.  Raisin  Fertilizer  Co.,  v.  Logan,  22  Fla.  561,  1  A.  S.  R.  212 ; 
158  Ala.  329,  48  So.  589,  132  A.  8.  McCleUan  v.  Soloman,  23  Fla.  437,  2 
R.  32 ;  Albertoli  v.  Branham,  80  Cal.  So.  825, 11  A.  S.  R.  381 ;  Dee  v.  Foster, 
631,  22  Pac.  404,  13  A.  S.  R.  200;  21  Hawaii  1,  Ann.  Cas.  1914C  973; 
Brown  v.  Campbell,  IQO  Cal.  635,  35  Bongard  v.  Block,  81  HI.  186,  25  Am. 
Pac.  433,  38  A.  S.  R.  314;  Clark  v.  Rep.  276;  Scott  v.  Purcell,  7  Blackf. 
Wilson,  127  lU.  449,  19  N.  E.  860,  (Ind.)  66,  39  Am.  Dec.  453;  Harris  v. 
11  A.  S.  R.  143;  Brumbaugh  v.  Rich-  Brink,  100  la.  366,  69  N.  W.  684,  62 
ereek,  127  Ind.  240,  26  N.  £.  664,  22  A.  S.  R.  578;  O'Brien  v.  Stambacb, 
A.  S.  R.  649;  Baudin  v.  Roliff,  1  Mart.  101  la.  40,  69  N.  W.  1133,  63  A.  S. 
N.  S.  (La.)  165,  14  Am.  Dec.  181;  R.  368;  Stickney,  etc..  Coal  Co.  v. 
Sides  y.  McCullougb,  7  Mart.  0.  S.  Goodwin,  95  Me.  246,  49  Atl.  1039,  85 
(La.)  654, 12  Am.  Dec.  519 ;  Kenney  v.  A.  S.  R.  408;  Spindler  v.  Atkinson, 
Dow,  10  Mart.  0.  S.  (la.)  577,  13  3  Md.  409,  56  Am.  Dec.  755;  Schafer- 
Am.  Dec.  342;  Barrow  v.  Williams,  58  man  v.  O'Brien,  28  Md.  505,  92  Am. 
S.  C.  280,  36  S.  E.  561,  79  A.  S.  R.  Dec.  708;  Spuck  v.  Logan,  97  Md.  152, 
840;  Cbamberlayne  v.  Temple,  2  Rand.  54  Atl.  989,  99  A.  S.  R.  427;  Pierce  v. 
(Va.)  384,  14  Am.  Dec.  786;  Wagner  HiU,  35  Mich.  194,  24  Am.  Rep.  541; 
V.  Law,  3  Wash.  600,  28  Pac.  1109,  29  McKay  v.  Williams,  67  Mich.  547,  35 
Pac.  927,  28  A.  S.  R.  56,  15  L.R.A.  N.  W.  159,  11  A.  S.  R.  597;  Jackson 
784.  V.  Holbrook,  36  Minn.  494,  32  N.  W. 

7.  Gilbert  v.  Peppers,  65  W.  Va.  852,  1  A.  S.  R.  683;  Vasser  v.  Hen- 
355,  64  S.  £.  361,  36  L.R.A.(N.S.)  derson,  40  Miss.  519,  90  Am.  Dec.  351 ; 
1181.  People's  Bank  of  Biloxi  v.  Smith,  75 

8.  Gilbert  ▼.  Peppers,  65  W.  Va.  Miss.  753,  23  So.  428,  65  A.  S.  R.  618 : 
365,  64  S.  B.  361,  36  L.R.A.(N.S.)  Dunnica  v.  Coy,  24  Mo.  167,  69  Am. 
1181.  Dec.  420 ;  Dunnica  v.  Coy,  28  Mo.  525, 

9.  Abney  v.  Kingsland,  10  Ala.  355,  75  Am.  Dec.  133;  Knoop  v.  Kelsey, 
44  Am.  Dec.  491;  High  v.  Nelms,  14  102  Mo.  291,  14  S.  W.  110,  22  A.  S. 
Ala.  350,  48  Am.  Dec.  103;  Keel  v.  R.  777;  Reybum  v.  Mitchell,  106  Mo. 
Larkin,  83  Ala.  142,  3  So.  296,  3  A.  365,  16  S.  W.  592,  27  A.  S.  R.  350; 
S.  R.  702;  Henderson  v.  Farley  Nat.  Potter  v.  Adams,  125  Mo.  118,  28  S. 
Bank,  123  Ala.  547,  26  So.  226,  82  W.  490,  46  A.  S.  R.  478;  Gleitz  v. 
A.  S.  R.  140;  Stem  v.  Butler,  123  Ala.  Schuster,  168  Mo.  298,  67  S.  W.  561, 
606,  26  So.  369,  82  A.  S.  R.  146;  90  A.  S.  R.  461;  Westervelt  v.  Hagge, 
Doster  v.  Manistee  Nat.  Bank,  67  Ark.  61  Neb.  647,  85  N.  W.  852,  54  L.R.A. 
325,  55  S.  W.  137,  77  A.  S.  R.  116,  48  333;  Becker  v.  Linton,  80  Neb.  655, 
L.R.A.  334;  Baldwin  v.  Williams,  74  114  N.  W.  928,  127  A.  S.  R.  795; 
Ark.  316,  86  S.  W.  423,  109  A.  S.  R.  Walker  v.  Lovell,  28  N.  H.  138,  CI 
81,  4  Ann.  Cas.  1097;  Mason  v.  Vestal,  Am.  Dec.  605;  Crane  v.  Conklin,  1  N. 
88  Cal.  396,  26  Pac.  213,  22  A,  S.  R.   J.  Eq.  346,  22  Am.  Dec  519;  Moore  y. 
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other.^*  The  form  which  characterizes  the  fraudulent  transaction  in 
no  way  limits  the  power  of  the  court  to  subject  the  property  conveyed 
to  the  claims  of  the  grantor's  creditors.**  Where  property  is  trans- 
ferred by  a  debtor  for  the  purpose  of  placing  it  beyond  the  reach  of 
creditors  and  defrauding  them,  the  defrauded  creditor  has  the  election 
of  one  of  three  remedies:.  (1)  he  may  place  his  demand  in  judgment, 
levy  upon  the  property  alleged  to  have  been  fraudulently  transferred, 
whether  it  be  real  or  personal,  cause  the  same  to  be  sold  under  execu- 
tion, and  leave  the  purchaser  at  the  sale  to  contest  the  validity  of  the 
fraudulent  grantee's  title,  for  the  conveyance  being  void  the  goods 
are  still  the  goods  of  the  donor,  and  may  be  taken  under  the  execu- 
tion;** (2)  he  may  bring  suit  against  the  grantor,  and,  upon  the 

Williamson,  44  N.  J.  Eq.  496,  15  Atl.  123,  39  Am.  Dec.  250 ;  Wagner  v.  Law, 
587,  1  L.R.A.  336;  Aronld  v.  Hager-  3  Wash.  500,  28  Pac.  1109,  29  Pac. 
man,  45  N.  J.  Eq.  186,  17  Atl.  93,  14  927,  28  A.  S.  R.  56,  15  L.R.A.  784; 
A.  S.  R.  712;  Beck  v.  Burdett,  1  Paige  Foley  v.  Ruley,  50  W.  Va.  158,  40 
(N.  Y.)  305,  19  Am.  Dec.  436;  Bab-  S.  E.  382,  55  L.R.A.  916;  Welcome  v. 
cock  V.  Booth,  2  Hill  (N.  Y.)  181,  38  Mitchell,  81  Wis.  566,  51  N.  W.  1080, 
Am.  Dec.  578;  Jackson  v.  King,  4  29  A.  S.  R.  913;  Atlanta,  etc.,  Butter, 
Cow.  (N.  Y.)  207,  15  Am.  Dec.  354;  etc.,  Ass'n  v.  Smith,  141  Wis.  377,  123 
Wood  V.  Jackson,  8  Wend.  (N.  Y.)  N.  W.  106.  135  A.  S.  R.  42,  32  L.R.A. 
9,  22  Am.  Dec.  603;  Anderson  v.  Rob-   (N.S.)   137. 

erts,  18  Johns.  (N.  Y.)  515,  9  Am.  10.  Keel  v.  Larkin,  83  Ala.  142,  3 
Dec.  235;  Austin  v.  Bell,  20  Johns.  So.  296,  3  A.  S.  R.  702;  Logan  v.  Lo- 
(N.  Y.)  442,  11  Am.  Dec.  297;  Chau-  gan,  22  Fla.  561,  1  A.  S.  R.  21'2; 
tauque  County  Bank  v.  Risley,  19  N.  O'Brien  v.  Stambach,  101  la.  40.  69 
Y.  369,  75  Am.  Dec.  347;  Shaw  v.  N.  W.  1133,  63  A.  S.  R.  368;  Spuck 
Dwight,  27  N.  Y.  244,  84  Am.  Dec.  v.  Logan,  97  Md.  152,  54  Atl.  989,  99 
275;  Rinchey  v.  Stryker,  28  N.  Y.  A.  S.  R.  427;  Knoop  v.  Kelsey,  102 
45,  84  Am.  Dec.  324;  Booth  v.  Bunce,  Mo.  291,  14  S.  W.  110,  22  A.  S.  R. 
33  N.  Y.  139,  88  Am.  Dec.  372;  Menagh  777. 

V.  Whitwell,  52  N.  Y.  146, 11  Am.  Rep.  11.  Keel  v.  Larkin,  83  Ala.  142,  3 
683 ;  Hillyer  v.  LeRoy,  179  N.  Y.  369,  So.  296,  3  A.  S.  R.  702 ;  Metcalf  v. 
72  N.  E.  237, 103  A.  S.  R.  919;  Grims-  Arnold,  110  Ala.  180,  20  So.  301,  55 
ley  V.  Hooker,  56  N.  C.  4,  67  Am.  Dec.  A.  S.  R.  24;  Whittlesey  v.  McMahon, 
227;  McClurg  v.  Lecky,  3  Pen.  &  W.  10  Conn.  137,  26  Am.  Dec.  382;  Dun- 
(Pa.)  83,  23  Am.  Dec.  64;  McAllister  nica  v.  Coy,  28  Mo.  525,  75  Am.  Dec. 
V.  Marshall,  6  Bin.  (Pa.)  338,  6  Am.  133;  Patton  v.  Bragg,  113  Mo.  595,  20 
Dec.  458;  McGee  v.  Campbell,  7  S.  W.  1059,  35  A.  S.  R.  730;  Pitkin 
Watts  (Pa.)  545,  32  Am.  Dec.  783;  v.  Burnham,  62  Neb.  385,  87  N.  W. 
McMichael  v.  McDermott,  17  Pa.  St.  160,  89  A.  S.  R.  763,  55  L.R.A.  280; 
353,  55  Am.  Dec.  560;  Montgomery  Foulk  v.  McFarlane,  1  Watts  &  S, 
Web  Co.  V.  Dienelt,  133  Pa.  St.  585,  (Pa.)  297,  37  Am.  Dec.  467;  In  » 
19  Atl.  428,  19  A.  S.  R.  663;  Hyde  v.  Dougherty's  Estate,  9  Watts  &  S.  (Pa.) 
Baker,  212  Pa.  St.  224,  61  Atl.  823,  189,  42  Am.  Dec.  326;  McMichael  v. 
108  A.  S.  R.  865;  Shreveport  First  McDermott,  17  Pa.  St.  353,  55  Am. 
Nat.  Bank  v.  Randall,  20  R.  I.  319,  Dec.  560;  Richards  v.  Hunt,  6  Vt.  251, 
38  Atl.  1055,  78  A.  S.  R.  867;  Miller  27  Am.  Dec.  545;  Glasscock  v.  Batton, 
V.  Koertge,  70  Tex.  162,  7  S.  W.  691,  6  Rand.  (Va.)  78,  18  Am.  Dec.  703. 
8  A.  S.  R.  587;  Morris  v.  Gill,  N.  Chip.  Note:  Ann.  Cas.  1914B  948. 
(Vt.)  63,  1  D.  Chip.  49,  1  Am.  Dec.  12.  Abney  v.  Kingsland,  10  Ala.  355, 
694;  Hutchison  v.  Kelly,  1  Rob.  (Va.)    44  Am.  Dec.  491;  High  v.  Nelms,  14 
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recovery  of  judgment  against  him,  bring  an  action  in  equity  to  remove 
the  alleged  fraudulent  conveyance  as  an  obstruction  to  the  enforce- 
ment of  his  lien,  and  await  the  result  of  the  action  before  selling  the 

Ala.  350,  48  Am.  Dec.  103 ;  Stern  90  A.  S.  R.  461 ;  Westervelt  v.  Kaggo, 
V.  Butler,  123  Ala.  606,  26  So.  359,  82  61  Neb.  647,  85  N.  W.  852,  54  L.R.A. 
A.  S.  R.  146;  Doster  v*  Manistee  Nat.  333;  Becker  v.  Linton,  80  Neb.  655, 
Bank,  67  Ark.  325,  55  S.  W.  137,  114  N.  W.  928,  127  A.  S.  R.  795; 
77  A.  S.  R.  116,  48  L.R.A.  334;  Mason  Walker  v.  LoveU,  28  N.  H.  138,  61 
V.  Vestal,  88  Cal.  396,  26  Pac.  213,  22  Am.  Dec.  605;  Moore  v.  Williamson, 
A.  S.  R.  310;  Brown  v.  O'Neal,  95  44  N.  J.  Eq.  496, 15  Atl.  587, 1  L.R.A. 
Cal.  262,  30  Pac.  538,  29  A.  S.  R.  Ill ;  336 ;  Arnold  v.  Hagennan,  45  N.  J. 
Los  Angeles  First  Nat.  Bank  v.  Max-  £q.  186,  17  Atl.  93,  14  A.  S.  R.  712^ 
weU,  123  Cal.  360,  55  Pac.  980,  69  Babcock  v.  Booth,  2  Hill  (N.  Y.)  181, 
A.  S.  R.  64;  Swift  v.  Thompson,  9  38  Am.  Dec.  578;  Wood  v.  Jackson, 
Conn.  63,  21  Am.  Dec  718;  Logan  v.  8  Wend.  (N.  Y.)  9,  22  Am.  Dec.  603; 
Logan,  22  Tla.  561,  1  A.  S.  R.  212;  Austin  v.  Bell,  20  Johns.  (N.  Y.)  442, 
McClellan  v.  Solomon,  23  Fla.  437,  2  11  Am.  Dec.  297;  Chautaugue  County 
So.  825,  11  A.  S.  R.  381;  Ropes  v.  Bank  v.  Risley,  19  N.  Y.  369,  75  Am. 
Jenerson,  45  Fla.  556,  34  So.  955,  110  Dec.  347;  Rinchey  v.  Stryker,  28  N. 
A.  S.  R.  79  and  note;  Dee  v.  Foster,  Y.  45,  84  Am.  Dec.  324;  Booth  v. 
21  Hawaii  1,  Ann.  Cas.  1914C  973;  Bunce,  33  N.  Y.  139,  88  Am.  Dec.  372; 
Bongard  v.  Block,  81  111.  186,  25  Am.  Menagh  v.  Whitwell,  52  N.  Y.  146,  11 
Rep.  276;  Scott  v.  Purcell,  7  Blackf.  Am.  Rep.  683;  Hillyer  v.  LeRoy,  179 
(Ind.)  66,  39  Am.  Dec.  453;  Stickney,  N.  Y.  369,  72  N.  E.  237,  103  A.  S.  R. 
etc..  Coal  Co.  v.  Goodwin,  95  Me.  246,  919 ;  Green  v.  Kornegay,  49  N.  C.  66, 
49  Atl.  1039,  85  A.  S.  R.  408;  Spindler  67  Am.  Dec.  261;  Grimsley  v.  Hooker, 
V.  Atkinson,  3  Md.  409,  56  Am.  Dec.  56  N.  C.  4,  67  Am.  Dec.  227 ;  Helms  v. 
755;  Schaferman  v.  O'Brien,  28  Md.  Green,  105  N.  C.  251, 11  S.  E..  470,  18 
565,  92  Am.  Dec.  708;  Spuck  v.  Lo-  A.  S.  R.  893;  McClurg  v.  Lecky,  3 
gan,  97  Md.  152,  54  Atl.  989,  99  A.  Pen.  &  W.  (Pa.)  83,  23  Am.  Dec.  64; 
S.  R.  427;  Livermore  v.  Boutelle,.  11  McAllister  v.  Marshall,  6  Bin.  (Pa.) 
Gray  (Mass.)  217,  71  Am.  Dec.  708;  338,  6  Am.  Dec.  458;  McGee  v.  Camp- 
Pierce  V.  Hill,  .35  Mich.  194,  24  Am.  bell,  7  Watts  (Pa.)  545,  32  Am.  Dec. 
Rep.  541;  McKay  v.  Williams,  67  783;  McMichael  v.  McDermott,  17  Pa. 
Mich.  547,  35  N.  W.  159,  11  A.  S.  R.  St.  353,  55  Am.  Dec.  560 ;  Montgomery 
597;  Michigan  Trust  Co.  v.  Chapin,  Web  Co.  v.  Dienelt,  133  Pa.  St.  585, 
106  Mich.  384,  64  N.  W.  334,  58  A.  S.  19  Atl.  428, 19  A.  S.  R.  663;  Hyde  v. 
R.  490 ;  Jackson  v.  Holbrook,  36  Minn.  Baker,  212  Pa.  St.  224,  61  Atl.  823, 
494,  32  N.  W.  862,  1  A.  S.  R.  683;  108  A.  S;  R.  865;  Amaker  v.  New,  33 
Brasie  v.  Minneapolis  Brewing  Co.,  87  S.  C.  28,  11  S.  E.  386,  8  L.R.A.  687; 
Minn.  456,  92  N.  W.  340,  94  A.  S.  R.  Miller  v.  Koertge,  70  Tex.'  162,  7  S. 
709,  67  L.R.A.  865;  Vasser  v.  Hen-  W.  691,  8  A.  S.  R.  587;  Hutchison  v. 
derson,  40  Miss.  519,  90  Am.  Dec.  351;  Kelly,  1  Rob.  (Va.)  123,  39  Am.  Dec. 
People's  Bank  of  Biloxi  v.  Smith,  75  250;  Chamberlayne  v.  Temple,  2  Rand. 
Miss.  753,  23  "So.  428,  65  A.  S.  R.  618;  (Va.)  384,  14  Am.  Dec.  786;  Wagner 
Dunniea  v.  Coy,  24  Mo.  167,  69  Am.  v.  Law,  3  Wash.  500,  28  Pac.  1109,  29 
Dec.  420 ;  Dunniea  v.  Coy,  28  Mo.  525,  Pac.  927,  28  A.  S.  R.  56,  15  L.R.A. 
75  Am.  Dec.  133;  Knoop  v.  Kelsey,  102  784;  Foley  v.  Ruley,  50  W.  Va.  158, 
Mo.  291,  14  S.  W.  110,  22  A.  S.  R.  40  S.  E.  382,  55  L.R.A.  916;  Welcome 
777;  Reybum  v.  Mitchell,  106  Mo.  v.  MitcheU,  81  Wis.  566,  51  N.  W. 
365,  16  S.  W.  592,  27  A.  S.  R.  350;  1080,  29  A.  S.  R.  913;  Atlanta,  etc.. 
Potter  V.  Adams,  125  Mo.  118,  28  S.  Butter,  etc.,  Ass'n  v.  Smith,  141  Wis. 
W.  490,  46  A.  S.  R.  478;  Gleitz  v.  377,  123  N.  W.  106,  135  A.  S.  R, 
Schuster,  168  Mo.  298,  67  S.  W.  561,  42,  32  L.R.A.(N.S.)  137. 
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property,^*  since  equity  will  not  require  the  creditor  to  sell  a  doubtful 
or  obstructed  title  at  law,  but  will  set  aside  the  conveyance  and  remove 
the  obstructions  to  a  fair  sale;^^  or  (8)  he  may,  on  the  return  of 
his  writ  of  execution  unsatisfied,  bring  an  action  in  the  nature  of  a 
creditors'  bill  to  have  the  conveyance  adjudged  fraudulent  and  void 
as  to  his  judgment,  and  have  the  land  sold  by  a  receiver,  or  other 
officer  of  the  court,  and  the  proceeds  applied  to  the  satisfaction  of 
his  claim.**    In  short,  the  choice  before  ihe  creditor  is  either  to  bring 

Notes:  17  Am.  Dec.  187;  90  Am.  325,  55  S.  W.  137,  77  A.  S.  R.  116, 
Dec.  293 ;  14  A.  S.  R.  745.  48  L.R. A.  334 ;  Habenicht  v.  Lissak,  78 

Where  property  acquired  in  fraud  Cal.  351,  20  Pac.  874,  12  A.  S.  R.  63, 
of  creditors  is  exchanged  for  other  5  L.R.A.  713;  Whittlesey  v.  McMahon, 
property,  the  latter,  if  tangible  and  10  Conn.  137,  26  Am.  Dec.  382;  Vail 
susceptible  of  identificatioD,  may  be  v.  Hammond,  60  Conn.  374,  22  Atl. 
seized  by  the  creditors.  Abney  v.  954,  25  A.  S.  R.  330 ;  Harris  v.  Brink, 
Eingsland,  10  Ala.  355,  44  Am.  Dec.  100  la.  366,  69  N.  W.  684,  62  A.  S.  R. 
491.  578;  O'Brien  v.  Stanbach,  101  la.  40, 

13.  Doster  v.  Manistee  Nat  Bank,  69  N.  W.  1133,  63  A.  S.  R.  368;  Spuck 
67  Ark.  325,  55  S.  W.  137,  77  A.  S.  v.  Logan,  97  Md.  162,  54  Atl.  989,  99 
R.  116,  48  L.R.A.  334;  Baldwin  v.  Wil-  A.  S.  R.  427;  McKay  v.  WiUiams,  67 
Hams,  74  Ark.  316,  86  S.  W.  423,  109  Mich.  547,  35  N.  W.  159,  11  A.  S.  R. 
A.  S.  R.  81,  4  Ann.  Cas.  1097;  Helden  597;  Jackson  v.  Holbrook,  36  Minn. 
y.  Hellen,  80  Md.  616,  31  Atl.  506,  45  494,  32  N.  W.  852,  1  A.  S.  R.  683 ; 
A.  S.  R.  371;  Pierce  v.  Hill,  35  Mich.  Brasie  v.  Minneapolis  Brewing  Co.,  87 
194,  24  Am.  Rep.  541 ;  Jackson  v.  Hoi-  Minn.  456,  92  N.  W.  340,  94  A,  S.  R. 
brook,  36  Minn.  494,  32  N.  W.  852,  1  709,  67  L.R.A.  865;  Snodgrass  v. 
A.  S.  R.  683;  Brasie  v.  Minneapolis  Andrews,  30  Miss.  472,  64  Am.  Dec. 
Brewing  Co.,  87  Minn.  456,  92  N.  W.  169 ;  George  v.  Williamson,  26  Mo.  190, 
340,  94  A.  S.  R.  709,  67  L.R.A.  865;  72  Am.  Dec.  203;  Knoop  v.  Kelsey, 
Vasser  v.  Henderson,  40  Miss.  519,  90  102  Mo.  291,  14  S.  W.  110,  22  A.  S. 
Am.  Dec.  351;  Westervelt  v.  Hagge,  R.  777;  Patton  v.  Bragg,  113  Mo.  595, 
61  Neb.  647,  85  N.  W.  852,  54  L.R.A.  20  S.  W.  1059,  35  A.  S.  R.  730 ;  Mis- 
333;  Beck  v.  Burdett,  1  Paige  (N.  Y.)  souri  Lead  Mining,  etc.,  Co.  v.  Rein- 
305,  19  Am.  Dec.  436;  Hillyer  v.  Le-  hard,  114  Mo.  218,  21  S.  W.  488,  35 
Roy,  179  N.  Y.  369,  72  N.  E.  237,  103  A.  S.  R.  746 ;  Potter  v.  Adams,  125 
A.  S.  R.  919 ;  Amaker  v.  New,  33  S.  C.  Mo.  118,  28  S.  W.  490,  46  A.  S.  R. 
28,  11  S.  E.  386,  8  L.R.A.  687 ;  Foley  478 ;  Becker  v.  Linton,  80  Neb.  655, 
V.  Ruley,  50  W.  Va.  158,  40  S.  E.  382,  114  N.  W.  928,  127  A.  S.  R.  795; 
55  L.R.A.  916.  Haggarty  v.  Pittman,  1  Paige  (N.  Y.) 

Notes :  90  Am.  Dec.  289,  293 ;  14  A.  298,  19  Am.  Dec.  434;  Jackson  v. 
S.  R.  745.  King,  4  Cow.  (N.  Y.)  207, 15  Am.  Dec. 

14.  Yasser  v.  Henderson,  40  Miss.  354;  Anderson  v.  Roberts,  18  Johns. 
519,  90  Am.  Dec.  361;  Westervelt  v.  (N.  Y.)  515,  9  Am.  Dec.  235;  Chau- 
Hagge,  61  Neb.  647,  85  N.  W.  852,  tauque  County  Bank  v.Risley,  19  N. 
54  L.R.A.  333;  Hillyer  v.  Le  Roy,  179  Y.  369,  75  Am.  Dec.  347;  Everett  v. 
N.  Y.  369,  72  N.  E.  237,  103  A.  S.  R.  Raby,  104  N.  C.  479,  10  S.  E.  526,  17 
919.  A.  S.  R.  685;  Swift  v.  Holdridge,  10 

15.  Lyon  v.  BoUing,  9  Ala.  463,  44  Ohio  230,  36  Am.  Dec.  85;  Williams 
Am.  Dec.  444;  Keel  v.  Larkin,  83  Ala.  v.  Neel,  10  Rich.  Eq.  (S.  C.)  338,  73 
142,  3  So.  296,  3  A.  S.  R.  702;  Hen-  Am.  Dec.  94;  Richards  v.  Hunt,  6  Vt. 
derson  v.  Farley  Nat.  Bank,  123  Ala.  251,  27  Am.  Dec.  545 ;  Billups  v.  Sears, 
547,  26  So.  226,  82  A.  S.  R.  140;  5  Grat.  (Va.)  31,  50  Am.  Dec.  105; 
Doster  v.  Manistee  Nat.  Bank,  67  Ark.   Glasscock  v.  Batton,  6  Rand.    ( Va  ) 
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an  action  in  equity  to  set  aside  the  conveyances,  or  to  levy  upon  the 
property  and  have  it  sold,  or  to  adopt  a  combination  of  the  two 
methods.^*  In  a  few  jurisdictions,  especially  where  the  civil  law 
prevails,  the  creditor  may  not  adopt  the  simple  method  of  selling 
the  property  under  execution,  for  it  is  held  that  the  mere  election 
by  the  creditor  to  treat  the  conveyance  as  fraudulent  and  void,  by 
levying  on  and  selling  the  property  under  execution,  cannot  have 
the  effect  of  canceling  or  annulling  it,  as  a  matter  of  law.  The  creditor 
must  procure  its  cancellation  in  some  judicial  proceeding  instituted 
for  that  purpose.*' 

127.  Remedy  of  Ezecution  Purchaser. — ^In  case  a  creditor  elects 
to  treat  a  conveyance.as  void  and  to  sell  the  property  under  execution, 
(he  purchaser  at  the  execution  sale  obtains  a  good  title,  or  at  least  as 
good  a  title  as  was  possessed  by  the  fraudulent  grantor  prior  to  the 
conveyaaice,*^  and  the  authorities  are  agreed  that  the  purchaser  may 
contest  the  validity  of  the  prior  conveyance.**    In  the  case  of  real 

78,  18  Am.  Dec.  703 ;  Coleman  v.  A.  S.  R.  657 ;  Yocum  v.  Bullit,  6  Mart. 
Cocke,  6  Rand.  (Va.)  618, 18  Am.  Dec.  N.  S.  (La.)  324,  17  Am.  Dec.  184  and 
757;  Preston-Parton  Mill  Co.  v.  Hor-  note;  Slocomb  v.Breedlove,  8  La.  143, 
ton,  22  Washt  236,  60  Pac.  412,  79  28  Am.  Dec.  135;  Brasie  V.Minneapolis 
A.  S.  R.  928;  Picrstoff  v.  Jorges,  86  Brewing  Co.,  87  Minn.  456,  92  N.  W. 
Wis,  128,  56  N.  W.  735,  39  A.  S.  R.  340,  94  A.  S.  R.  709,  67  L.R.A.  865 ; 
881.  Preston-Parton  Mill  Co.  v.  Horton,  22 

Notes:  90  Am.  Dee.  293;  Ann.  Cas.  Wash.  236,  60  Pac.  412,  79  A.  S.  R. 
1914B  948.  928;  Foley  v.  Ruley,  50  W.  Va.  158,  40 

In  at  least  one  jurisdiction  it  has  S.  E.  382,  55  L.R.A.  916. 
been  held  that  ordinarily  a  creditor's  18.  Los  Angeles  First  Nat.  Bank  v. 
bill  will  not  lie  to  subject  realty  fraud-  Maxwell,  123  Cal.  360,  55  Pac.  980,  69 
ulently  conveyed  to  the  payment  of  a  A.  S.  R.  64;  Scott  v.  Purcell,  7  Blackf. 
judgment,  as  the  remedy  by  a  sale  (Ind.)  66,  39  Am.  Dec.  453;  Spindler 
under  execution  and  ejectment  against  v.  Atkinson,  3  Md.  409,  56  Am.  Dec. 
the  grantee  is  adequate.  Ann.  Cas.  755;  Dunnica  v.  Coy,  24  Mo.  167,  69 
1914B  949  note.  Am.  Dec.  420 ;  Dunnica  v.  Coy,  28  Mo. 

16.  Doster  v.  Manistee  Nat.  Bank,  525,  75  Am.  Dec.  133;  Potter  v.  Ad- 
67  Ark.  325,  55  S.  W.  137,  77  A.  S.  R.  ams,  125  Mo.  118,  28  S.  W.  490,  46 
116,  48  L.R.A.  334:  Helden  v.  Hellen,  A.  S.  R.  478;  Gleitz  v.  Schuster,  168 
80  Md.  616,  31  Atl.  506,  45  A.  S.  R.  Mo.  298,  67  S.  W.  561,  90  A.  S.  R. 
371;  Brasie  v.  Minneapolis  Brewing  461;  Wood  v.  Jackson,  8  Wend.  (N. 
Co.,  87  Minn.  456,  92  N.  W.  340,  94  Y.)  9,  22  Am.  Dec.  603;  Chautauque 
A.  S.  R.  709,  67  L.R.A.  865;  Vasse^  County  Bank  v.  Risley,  19  N.  Y.  369, 
V.  Henderson,  40  Miss.  519,  90  Am.  75  Am.  Dec.  347;  Wagner  v.  Law,  3 
Dec.  351 ;  Westervelt  v.  Hagge,  61  Wash.  500,  28  Pac.  1109,  29  Pac  927, 
Neb.  647,  85  N.  W.  862,  54  L.R.A.  28  A.  S.  R.  56,  15  L.R.A.  784. 

333;  Beck  v.  Burdett,  1  Paige  (N.  Y.)  19.  McClellan  v.  Solomon,  23  Fla. 
305, 19  Am.  Dec.  436 ;  Amaker  v.  New,  437,  2  So.  825, 11  A.  S.  R.  381 ;  Ropes 
33  S.  C.  28, 11  S.  E.  386,  8  L.R.A.  687;  v.  Jenerson,  45  Fla.  556,  34  So.  955, 
Foley  V.  Ruley,  50  W.  Va.  158,  40  S.  110  A.  S.  R.  79  and  note;  Dee  v.  Fos- 
E.  382,  55  L.R.A.  916.  ter,  21  Hawaii  1,  Ann.  Cas.  1914C  973 

17.  Quarl  v.  Abbett,  102  Ind.  233,  and  note;  Helden  v.  Hellen,  80  Md. 
1  N.  E.  476,  52  Am.  Rep.  662;  Boyle  616,  31  Atl.  506,  45  A.  S.  R.  371; 
V.  Maroney,  73  la.  70,  35  N.  W.  145,  5  Potter  v.  Adams,  125  Mo.  118,  28  S. 
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property,  if  the  execution  purchaser  be  not  in  possession  by  the  great 
weight  of  authority,  he  may  maintain  ejectment  to  recover  the  prop- 
erty from  the  fraudulent  grantee,  and  in  that  action  may  litigate  the 
validity  of  the  conveyance,*^  but  in  some  cases  it  has  been  held  that 
ejectmefnt  will  not  lie  in  such  instance,  the  proper  remedy  being  a  bill 
in  equity  to  set  the  conveyance  aside.*  If  the  execution  purchaser  be 
in  possession,  he  may  have  his  remedy  in  equity ;  but  if  he  be  out  of 
possession,  there  is  some  conflict  among  the  authorities  on  this  point; 
a  few  cases  hold  that  under  such  circumstances  he  cannot  resort  to 
equity,  on  the  ground  that  his  remedy  is  complete  at  law,  and  that  a 
bill  in  equity  cannot  be  maintained  to  remove  a  cloud  from  the  title 
unless  the  person  complaining  has  both  the  legal  title  and  the  posses- 
sion.* But  a  large  majority  of  the  cases  maintain  that  a  court  of 
equity  has  jurisdiction  even  when  the  execution  purchaser  is  out  of 
possession  and  may  annul  and  set  aside  the  fraudulent  conveyance 
as  a  cloud  upon  the  execution  purchaser's  title,'  though  of  course  the 
equitable  remedy  in  such  case  is  concurrent,  and  not  exclusive,  and 
the  purchaser  may  assert  his  title  by  bringing  an  action  in  ejectment 
if  he  prefer.*  In  this  regard  it  makes  no  difference  whether  the  pur- 
chaser at  the  execution  sale  be  the  judgment  creditor  himself  or  a  third 
person,  as  their  rights  as  to  the  equitable  remedy  are  the  same.* 
128.  Special  Equitable  Remedies. — A  creditor's  suit  in  equity  may 
be  employed  in  aid  of  execution,  to  make  discovery  of  concealed 
property  of  the  judgment  debtor,  and  to  compel  their  application  to 
the  payment  of  plaintiff's  judgment.*  The  creditor's  bill  is  also 
frequentiy  employed  to  reach  the  equitable  interests  of  the  debtor 
which  the  arm  of  the  law  is  powerless  to  subject  to  the  payment  of 

W.  490,  46  A.  S,  R.  478;  Shaw  v.  1.  Note:  Ann.  Cas.  1914C  976. 

Dwight,  27  N.  Y.  244,  84  Am.  Dec.  2.  Ropes  v.  Jenerson,  45  Fla.  556, 

275;  Helms  v.  Green,  105  N.  C.  251,  34  So.  955,  110  A.  S.  R.  79  and  note; 

11  S.  E.  470, 18  A.  S.  R.  893;  Hyde  v.  Helden  v.  Hellen,  80  Md.  616,  31  Ati. 

Baker,  212  Pa.  St.  224,  61  Atl.  823,  506,  45  A.  S.  R.  371  and  note. 

108  A.  S.  R.  865.  8.  Notes:  45  A.  S.  R.  375;  110  A.  S. 

20.  McGellan  v.  Solomon,  23  Fla.  R.  81. 

437,  2  So.  825, 11  A.  S.  R.  381;  Ropes  4.  Note:  110  A.  S.  R.  82. 

V.  Jenerson,  45  Fla.  556,  34  So.  955,  ^    5.  Note :  110  A.  S.  R.  81. 

110  A.  S.  R.  79  and  note;  Dee  v.  Fos-  6.  Skinner  v.  Judson,  8  Conn.  528, 

ter,  21   Hawaii  1,  Ann.   Cas.  1914C  21  Am.  Dec.  091;  Ewing  v.  Hendley, 

973  and  note;  Helden  v.  Hellen,  80  4  Litt.  (Ky.)   346,  14  Am.  Dec.  140; 

Md.  616,  31  Atl.  506,  45  A.  S.  R,  371  Robinson  v.  Davis,  11  N.  J.  Eq.  302, 

and  note;  Potter  v.  Adams,  125  Mo.  69  Am.  Dec.  591;  Fellows  v.  Fellows, 

118,  28  S.  W.  490,  46  A.  S.  R.  478;  4  Cow.  (N,  Y.)  682, 15  Am.  Dec.  412; 

Shaw  V.  Dwight,  27  N.  Y.  244,  84  Am.  Williams  v.  Neel,  10  Rich.  Eq.  (S.  C.) 

Dec.  275;  Hehns  v.  Green,  105  N.  C.  338,   73    Am.   Dec.    94;    Shurtleff    v. 

251,  11  S.  E.  470,  18  A.  S.  R.  893;  Right,  66  W.  Va.  582,  66  S.  E.  719, 

Hyde  v.  Baker,  212  Pa.  St  224,  61  135  A.  S.  R.  1041. 

Atl.  823, 108  A.  S.  R.  865.  Note:  90  Am.  Dec.  293. 
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his  debts.'  A  creditor's  bill,  bowever,  will  not  be  entertained  if  its  real 
object  is  to  aid  the  fraudulent  debtor  in  regaining  control  of  his 
property.^  Under  the  statutes  of  some  of  the  states,  proceedings 
supplementary  to  execution  are  provided  for,  the  design  of  which  is 
to  accomplish  some  of  the  objects  of  a  creditor's  bill,  and  to  make  such 
proceedings,  to  the  extent  of  their  design,  a  substitute  for  a  creditor's 
suit.*  Such  proceedings  usually  aCFord  a  more  expeditious  and  appro- 
priate remedy  to  reach  the  concealed  legal  assets  of  the  debtor  than 
the  bill  of  discovery  in  chancery,  and  may  be  so  far  considered  as 
practically  an  exclusive  remedy .^^  But  statutory  proceedings  sup- 
plementary to  execution  are  not  exclusive  of  the  jurisdiction  of  equity 
over  creditors*  bills  to  remove  fraudulent  transfers  and  to  reach  equi- 
table assets.*^  In  a  proper  case  equity  will  interfere  by  injunction 
to  prevent  a  threatened  fraudulent  conveyance.^* 

129.  Ancillary  Remedies  by  Injunction  and  Receiver. — ^In  order 
to  make  the  suit  effectual,  equity  will  employ  ancillary  remedies  by 
way  of  injunction  *•  or  by  the  appointment  of  a  receiver.^*  An  injunc- 
tion will  be  granted  to  prevent  waste,  or  to  restrain  a  fraudulent  con- 
version or  disposition  of  the  property  with  a  view  to  thwart  the 
creditors'  proceedings,  but  the  courts  will  not  ordinarily  interfere, 
either  by  injunction  or  receiver,  at  the  instance  of  a  creditor  at  large, 
who  is  in  no  condition  while  his  rights  remain  undetermined  at  law 

• 

7.  Southern  R.  Co.  V.  Hartshorn,  150  67  L.R.A.  865;  Yasser  v.  Henderson, 
Ala.  217,  43  So.  583,  124  A.  S.  R.  40  Miss.  519,  90  Am.  Dee.  351;  WesU 
68;  Doster  v.  Manistee  Nat.  Bank,  67  exvelt  v.  Hagge,  61  Neb.  647,  85  N. 
Ark.  325,  55  S.  W.  137,  77  A.  S.  Ri  W.  852,  54  L.R.A.  333;  Amaker  v. 
116,  48  L.R.A.  334;  Whittlesey  v.  Mc-  New,  33  S.  C.  28,  11  S.  E.  386,  8 
Mahon,  10   Conn.  137,   26   Am.  Dec.  L.R.A.  687. 

382;  Candler  v.  Pettit,  1  Paige  (N.  Y.)  Note:  90  Am.  Dec  294. 

168,  19  Am.  Dee.   399;   Dunham    v.  12.  Sands  v.  Marburg,  36  Ga.  534, 91 

Waterman,  17  N.  Y.  9,  72  Am.  Dec.  Am.  Dec.  781;  Albany,  etc.  Steel  (Jo. 

406;  Everett  v.  Raby,  104  N.  C.  479,  v.    Southern   Agricultural   Works,   76 

10  S.  E.  526, 17  A.  S.  R.  685.  Ga.  135,  2  A.  S.  R.  26;  Bowen  v.  Hos- 

Note :  90  Am.  Dec  293.  kins,  45  Miss.  183,  7  Am.  Rep.  728. 

It  is  no  objection  to  a  creditor's  bill  13.  Albany,  etc.  Steel  Co.  v.  South- 
filed  by  a  creditor  of  a  municipality  ern  Agricultural  Works,  76  Ga.  135,  2 
that  the  desired  result  might  have  been  A.  S.  R.  26. 
obtained  by  mandamus.     Southern  R.  Note:  90  Am.  Dec  296. 
Co.  V.  Hartshorn,  150  Ala.  217,  43  14.  Albany,  etc.,  Steel  Co.  v.  South- 
So.  583,  124  A.  S.  R.  68.  em  Agricultural  Works,  76  Ga.  135, 

8.  Note:  90  Am.  Dec.  293.  2  A.  S.  R.  26;  Arnold  v.  Hagerman,  45 

9.  lindley  v.  Crott,  31  Ind.  106,  99  N.  J.  Eq.  186,  17  Atl.  93,  14  A.  S.  R. 
Am.  Dec  610,  712;     Chautauque    County    Bank    v. 

Note:  90  Am.  Dec.  294.  White,  6  N.  Y.  236,  57  Am.  Dec.  442 

10.  Note:  90  Am.  Dec.  294.  and  note;  Chautauque  County  Bank  v. 

11.  Helden  v.  Hellen,  80  Md.  616,  Risley,  19  N.  Y.  369,  75  Am.  Dec 
31  Atl.  506,  45  A.  S.  R.  371 ;  Brasie  v.  347. 

Minneapolis   Brewing   Co.,   87   Minn.       Note:  90  Am.  Dec.  296. 
456,  92  N.  W.  340,  94  A.  S.  R.  709, 
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to  call  upon  a  court  of  equity  to  restrain  the  control  or  alienation  of 
the  debtor's  property,  or  to  seize  his  assets.**  The  appointment  of  a 
receiver,  however,  upon  a  creditor's  bill  is  a  usual  practice.**  It  is  in 
no  way  dependent  on  the  existence  of  an  empowering  statute,*'  and 
is  almost  a  matter  of  course,  where  the  object  of  the  bill  is  to  reach 
personal  assets.*®  Such  receiver  may  be,  in  due  course,  empowered  to 
sell^  for  complainant's  benefit.  And  in  the  case  of  real  estate,  a  con- 
veyance from  the  debtor  to  the  receiver  is  necessary,  for  if  the  con- 
veyance is  set  aside  the  title  returns  to  the  debtor.**  Receivers  in 
proceedings  supplemental  to  execution,  like  receivers  in  creditors' 
suits  to  avoid  fraudulent  conveyances,  are  trustees  for  and  represent 
all  the  creditors  as  well  as  the  debtor.  Such  a  receiver  may,  there- 
fore, maintain  a  suit  to  set  aside  a  fraudulent  conveyance  by  the 
debtor.-^  When  real  property  is  sold  by  a  receiver  the  judgment 
creditors  lose  their  lien  thereon  and  cannot  subsequently  attach  the 
same  property  as  the  property  of  the  debtor.* 

130.  Theory  of  Equitable  Relief. — The  general  rules  relating  to- 
conditions  precedent  to  equitable  remedies  of  creditors  are  few  and 
simple.  They  depend  entirely  on  the  nature  of  the  property  sought 
to  be  reached  in  the  first  instance,  and  are  modified  to  some  extent  by 
special  circumstances  and  by  statutes.*  The  general  charge  of  com- 
bination, collusion,  and  fraud  does  not  give  plaintiff  any  ground  to 
stand  on  in  a  court  of  equity;  he  must  bring  his  case  within  some 
distinct  principle  or  head  of  equity  jurisdiction.*  There  are  two 
classes  of  cases  where  a  plaintiff  is  permitted  to  come  into  a  court  of 
equity  for  relief  after  he  has  proceeded  to  judgment  and  execution 
at  law  without  obtaining  satisfaction  of  his  debt.  In  the  one  case, 
the  issuing  of  the  execution  gives  to  the  plaintiff  a  lien  upon  the 
property,  but  he  is  compelled  to  come  into  equity  for  the  purpose  of 
removing  some  obstruction  fraudulently  or  inequitably  interposed 
to  prevent  a  sale  on  the  execution.^    In  the  other,  the  plaintiff  comes 

15.  Note:  90  Air   Dec.  296.  2.  Note:  23  L.R.A.(N.S.)  4. 

16.  Arnold  V.  Hagerman,  45  N.  J.  8.  Lyerly  v.  Wheeler,  45  N.  C.  267, 
Eq.  186,  17  Atl.  93,  14  A.  S.  R.  712;   59  Am.  Dee.  596. 

Chautauque  County  Bank  v.  Rialey,  19       4.  Dargan  v.  Waring,  11  Ala.  988, 

N.  Y.  369,  75  Am.  Dec.  347.  .  46  Am.  Dec.  234;  Henderson  v.  Farley 

Note:  90  Am.  Dec.  297.  Nat.  Bank,  123  Ala.  547,  26  So.  226, 

17.  Note :  57  Am.  Dec.  451.  82  A.  S.  R.  140 ;  Allen  v.  Pierce,  163 

18.  Note:  90  Am.  Dec.  297.  Ala.  612,  50  So.  924,  136  A.  S.  R. 

19.  Chautauque  County  Bank  v,  92;  Fecheimer  v.  Hollander,  6  Mackey 
White,  6  N.  Y.  236,  57  Am.  Dec.  442  (D.  C.)  512,  1  L.R.A.  368;  Stone  v. 
and  note;  Chautauque  County  Bank  v.  Manning,  2  Scam.  (111.)  530,  35  Am. 
Rifiley,  19  N.  Y.  369,  75  Am.  Dec  Dec.  119 ;  Miller  v.  Davidson,  3  Oilman 
347.  (111.)  518,  44  Am.  Dec.  715;  Loving 

20.  Note:  57  Am.  Dec.  451.  v.  Pairo,  10  la.  282,  77  Am.  Dec.  108; 
1.  Chautauque  County  Bank  ▼.  Ris-  Spooner  v.  Travelers'  Ins.  Co.  of  Hart- 
ley, 19  N.  Y.  369,  75  Am.  Dec.  347.      ford,  76  Minn.  311,  79  N.  W.  305,  77 
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into  equity  to  obtain  satisfaction  of  his  debt  out  of  the  property  of  the 
defendant  which  could  not  be  reached  in  an  execution  at  law, — in 
other  words,  to  subject  equitable  assets  to  his  .claim.*  When  relief  is 
granted  against  property  subject  to  execution  it  is  on  one  theory,* 
and  when  aid  is  extended  to  reach  property  not  subject  to  execution 
it  is  on  an  entirely  different  theory,'  and  the  confusion  so  apparent 
in  the  decisions  is  largely  due  to  overlooking  the  reasons  on  which 
the  jurisdiction  rests,  and  in  supposing  that  the  legal  steps  prerequisite 
to  relief  when  the  creditor  is  pursuing  property  not  subject  to  execution 
are  also  necessary  when  he  is  pursuing  property  subject  to  execution.* 
131.  Property  Subject  to  Execution. — When  the  creditor's  execu- 
tion gives  him  a  lien  which  he  is  jprevented  from  enforcing,  he  may 
come  into  court  immediately  after  he  has  obtained  the  lien  by  the 
levy  of  his  execution,  and  it  is  not  necessary  to  allege  that  an  execu- 

A.  S.  R.  651,;  Yasser  v.  Henderson,  40  519,  90  Am.  Dec.  351 ;  Way  v.  Bragaw, 
Miss.  519,  90  Am.  Dec.  351;  Dunnica  16  N.  J.  Eq.  213,  84  Am.  Dec.  147; 
V-  Coy,  24  Mo.  167,  69  Am.  Dec.  420;  Beck  v.  Burdett,  1  Paige  (N.  Y.)  305, 
Bay  State  Iron  Co.  v.  Goodall,  39  N.  19  Am.  Dec.  436 ;  Edmeston  v.  Lyde,  1 
H.  223,  75  Am.  Dec.  219;  Dunham  v.  Paige  (N.  Y.)  637,  19  Am.  Dec.  454; 
Cox,  10  N.  J.  Eq.  437,  64  Am.  Dec.  Brown  v.  Long,  36  N.  C.  190,  36  Am. 
460;  Way  v.  Bragaw,  16  N.  J.  Eq.  Dec.  43;  Williams  v.  Commercial  Nat. 
213,  84  Am.  Dec.  147 ;  Beck  v.  Burdett,  Bank,  49  Ore.  492,  90  Pac.  1012,  91 
1  Paige  (N.  Y.)  305,  19  Am.  Dec.  Pac.  443,  11  L.R.A.(N.S.)  857; 
436;  Shaw  v.  Dwight,  27  N.  Y.  244,  84  Shreveport  First  Nat.  Bank  v.  Ran- 
Am.  Dec.  275;  Williams  v.  Commercial  dall,  20  R.  I.  319,  38  Atl.  1055,  78  A. 
Nat.  Bank,  49  Ore.  492,  90  Pac.  1012,  S.  R.  867;  Screven  v.  Bostick,  2  Mc- 
91  Pac.  443,  11  L.R.A.(N.S.)  857;  Cord  Eq.  (S.  C.)  410,  16  Am.  Dec. 
Shreveport  First  Nat.  Bank  v.  Ran-  664;  Gilbert  v.  Stockman,  81  Wis. 
dall,  20  R.  I.  319,  38  Atl.  1055,  78  602,  51  N.  W.  1076,  52  N.  W.  1045, 
A.  S.  R.  867;  Gilbert  v.  Stockman,  81  29  A.  S.  R.  922;  Pierstoff  v.  Jorges,  86 
Wis.  602,  51  N.  W.  1076,  52  N.  W.  Wis.  128,  56  N.  W.  735,  39  A.  S.  R. 
1045,  29  A.  S.  R.  922;  French  Lumber-  881;  Hyman  v.  Landry,  135  Wis.  598, 
ing  Co.  V.  Theriault,  107  Wis.  627,  83  116  N.  W.  236,  128  A.  S.  R.  1044. 
N.  W.  927,  81  A.  S.  R.  856,  51  L.R.A.  Notes:  90  Am.  Dec.  288;  23  L.R.A. 
910;  Hyman  v,  Landry,  135  Wis.  598,  (N.S.)  6. 
116  N.  W.  236, 128  A.  S.  R.  1044.  6.  See  infra,  par.  131. 

Note:  23  L.R.A.(N.S.)  6  et  seq.  7.  See  infra,  par.  132. 

5.  Dargan  v.  Waring,  11  Ala.  988,  8.  Stone  v.  Manning,  2  Scam.  (HI.) 
46  Am.  Dec.  234;  Fecheimer  v.  Hoi-  530,  35  Am.  Dec.  119;  Spooner  v. 
lander,  6  Maekey  (D.  C.)  512, 1  L.R.A.  Travelers'  Ins.  Co.  of  Hartford,  76 
368;  Thurmond  v.  Reese,  3  Qa.  449,  46  Minn.  311,  79  N.  W.  305,  77  A.  S.  R. 
Am.  Dec.  440;  Stone  v.  Manning,  2  651;  Beck  v.  Burdett,  1  Paige  (N.  Y.) 
Scam.  (111.)  530,  35  Am.  Dec.  119;  305, 19  Am.  Dec.  436 ;  Shreveport  First 
Miller  v.  Davidson,  3  Gilman  (111.)  Nat.  Bank  v.  Randall,  20  R.  I.  319,  38 
518,  44  Am.  Dec.  715;  Nevers  v.  Hack,  Atl.  1055,  78  A.  S.  R.  867;  Wagner  v. 
138  Ind.  260,  37  N,  E.  791,  46  A.  S.  Law,  3  Wash.  500,  28  Pac.  1109,  29 
R.  380 ;  Baxter  v.  Moses,  77  Me.  465,  Pac.  927,  28  A.  S.  R.  56,  15  L,R.A. 
1  Atl.  350,  52  Am.  Rep.  783;  Spooner  784;  Hyman  v.  Landry,  135  Wis.  598, 
V.  Travelers'  Ins.  Co.  of  Hartford,  76  116  N.  W.  236, 128  A.  S.  R.  1044. 
Minn.  311,  79  N.  W.  305,  77  A.  S.  R.  Note:  23  L.R.A.(N.S.)  4  et  seq. 
€51;  Yasser  v.  Henderson,  40  Miss. 
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lion  has  been  returned  unsatisfied,  or  that  the  debtor  has  no  other 
property  out  of  which  the  judgment  can  be  satisfied.  In  other  words, 
it  is  not  necessary  that  he  should  have  exhausted  his  remedy  at  law,* 
though  a  distinction  is  made  in  some  of  the  cases  as  between  actual 
fraud  and  constructive  fraud,  some  coiurts  holding  that,  in  the  latter 
case,  the  remedy  at  law  must  be  exhausted  after  the  acquirement  of 
lien.i<> 

132.  Equitable  Assets. — In  the  case  of  purely  equitable  assets, 
there  was  formerly  much  controversy  in  the  courts  over  the  question 
whether  equity,  in  the  absence  of  the  usual  grounds  for  equitable 
interference,  had  any  jurisdiction  whatever.*^  At  the  present  time, 
however,  all  question  has  very  generally  been  removed  by  the  passage 
of  statutes  granting  jurisdiction  in  such  cases.**  In  those  authorities 
in  which  the  jurisdiction  to  reach  property  not  subject  to  execution 
was  maintained  aside  from  statute,  an  iniportant  condition  was  im- 
posed, and  that  was  that  the  creditor  must  first  exhaust  his  remedy  at 
law,  which  meant  that  he  must  first  pursue  property  subject  to  execu- 
tion.** When  statutes  came  to  be  passed  granting  jurisdiction  to 
equity  courts,  where  jurisdiction  was  denied  or  considered  doubtful, 
this  condition  was  carried  into  these  acts,  and  it  was  generally  pro- 
vided that  relief  might  be  granted  only  when  execution  had  been 
issued  and  returned  unsatisfied,**  so  that  now  there  is  no  question 
that  in  the  case  of  a  bill  in  equity  to  reach  property  not  subject  to 
execution  at  law,  the  creditor  must  show  that  he  has  exhausted  his 
remedy  at  law.** 

9.  Dargan  v.  Waring,  11  Ala.  988,  N.  W.  1076,  52  N.  W.  1045,  29  A.  S. 
46  Am.  Dec.  234;  Henderson  v.  Farley  R.    922;    French    Lumbering    Co.    v. 
Nat.  Bank,  123  Ala.  547,  26  So.  226,  Theriault,  107  Wis.  627,  83  N.  W.  927, 
82  A.  S.  R.  140 ;  Allen  v.  Pierce,  163  81  A.  S.  R.  856,  51  L.R.A.  910 ;  Hyman 
Ala.  612,  50  So.  924, 136  A.  S.  R.  92;  v.  Landry,  135  Wis.  598,  U6  N.  W. 
Stone  V.  Manning,  2  Scam.  (HI.)  530,  236,  128  A.  S.  R.  1044. 
35  Am.  Dec.  119;  Miller  v.  Davidson,       Note:  23  L.R.A.(N.S.)  7. 
3  GDman  (111.)  518,  44  Am.  Dec.  715;       10.  Note:  23  L.R.A.(N.S.)  47. 
Loving  V.  Pairo,  10  la.  282,  77  Am.       11.  Note:  23  L.R.A.(N.S.)  4. 
Dec.  108;  Spooner  v.  Travelers'  Ins.       12.  Gilbert    v.    Stockman,    81   Wis. 
Co.  of  Hartford,  76  Minn.  311,  79  N.   602,  51  N.  W.  1076,  52  N.  W.  1045,  29 
W.  305,  77  A.  S.  R.  651;  Vasser  v.  A.  S.  R.  922. 
Henderson,  40  Miss.  519,  90  Am.  Dec.       Note:  23  L.R.A.(N.S.)  5. 
351 ;  Dunnica  v.  Coy,  24  Mo.  167,  69       18.  Pierstoflf  v.  Jorges,  86  Wis.  128, 
Am.  Dec.  420;  Bay  State  Iron  Co.  v.  56  N.  W.  735,  39  A.  S.  R.  881;  Op- 
Goodall,  39  N.  H.  223,  75  Am.  Dec.  penheimer  v.  Collins,  115  Wis.  283,  91 
219;  Dunham  v.  Cox,  10  N.  J.  Eq.  N.  W.  690,  60  L.R.A.  406. 
437,  64  Am.  Dec.  460 ;  Beck  v.  Burdett,       Notes :  90  Am,  Dec.  288 ;  23  L.R.A. 
1  Paige    (N.  Y.)    305,  19  Am.   Dec.   (N.S.)  5. 

436 ;  Shaw  V.  Dwight,  27  N.  Y,  244,  84       U.Gilbert   v.    Stockman,    81    Wis. 
Am.  Dec.  275 ;  Williams  v.  Commercial  602,  51  N.  W.  1076,  52  N.  W.  1045,  29 
Nat.  Bank,  49  Ore.  492,  90  Pac.  1012,  A.  S.  R.  922. 
91   Pac.   443,   11    L.R.A.(N.S.)    867;       Note:  23  LR.A.(N.S.)  6. 
Gilbert  v.  Stockman,  81  Wis.  602,  51       15.  Fecheimer  v.  Hollander,  6  Mao- 
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133.  Remedy  by  Attachment — The  right  to  attach  as  it  exists  in 
the  United  States  is  a  statutory  one,  and  the  question  as  to  what  intent 
to  defraud  will  sustain  it  is  one  of  the  construction  of  the  particular 
statute  conferring  the  right  and  the  determination  as  to  whether  the 
facts  of  the  case  bring  it  within  the  statute.^*  The  provision  on  this 
subject  found  in  the  codes  and  statutes  of  most  of  the  states  authorizes 
an  attachment  when  the  debtor  has  assigned,  disposed  of,  or  secreted, 
or  is  about  to  assign,  dispose  of,  or  secrete,  property  with  intent  to 
defraud  his  creditors.*'  Where  a  person  has  fraudulently  conveyed 
any  portion  of  his  property  for  the  purpose  of  defrauding  his  creditors, 
such  conveyance  will  authorize  an  attachment.*®    A  decided  prepon- 

key  (D.  C.)  512,  1  L.R.A.  368;  Tbur-  324;  Williams  v.  Wichita  Fourth  Nat. 

mond  V.  Reese,  3  Ga.  449,  46  Am,  Dec.  Bank,  16  Okla.  477,  82  Pac.  496,  6 

440;  Stone  v.  Manning,  2  Scam.  (111.)  Ann.  Cas.  970,  2  L.R.A.(N.S.)  334. 
530,  35  Am.  Dec.  119;  Miller  v.  David-       17.  Farris  v.  Gross,  75  Ark.  391,  87 

son,  3  Gilmao  (111.)  518,  44  Am.  Dec.  S.  W.  633,  5  Ann.  Cas.  616  and  note; 

715 ;  Nevers  v.  Hack,  138  Ind.  260,  37  McCiellan  v.  Solomon,  23  Fla.  437,  2 

N.  E.  791;  46  A.  S.  R.  380;  Baxter  v.  So.  825, 11  A.  S.  R.  381;  Weare  Com- 

Moses,  77  Me.  465,  1  Atl.  3a0,  62  Am.  mission  Co.  v.  Druley,  156  111.  25,  41 

Rep.  783;  Spooner  v.  Travelers'  Ins.  N.   E.  48,  30  L.R.A.  465  and  note; 

Co.  of  Hartford,  76  Minn.  311,  79  N.  Nelson  v.  Leiter,  190  111.  414,  6a  N.  E. 

W.  305,  77  A.  S.  R.  651;  Vasser  v.  851,  83  A*  S.  R.  142;  Shellabarger  v. 

Henderson,  40  Miss.  519,  90  Am.  Dec,  Mottin,  47  Kan.  451,  28  Pac.  199,  27 

351;  Bay  State  Iron  Co.  v.  Goodall,  39  A.  S.  R.  306;  Henderson  v.  Thornton, 

N.  H.  223,  75  Am.  Dec.  219;  Beck  v.  37  Miss.  448,  75  Am.  Dec.  70;  Huff- 

Burdett,  1  Paige  (N.  Y.)  305,  19  Am.  man  v.  Nixon,  152  Mo.  303,  53  S.  W. 

Dec.  436 ;  Edmeston  v.  Lyde,  1  Paige  1078,  75  A.  S.  R.  454 ;  Smith  v.  Boyer, 

(N.  Y.)  637,  19  Am.  Dec.  4b4;  Brown  29  Neb.  76,  45  N.  W.  265,  26  A.  S.  R. 

V.  Long,  36  N.  C.  190,  36  Am.  Dec.  373 ;  Westervelt  v.  Hagge,  61  Neb.  647, 

43 ;  Williams  v.  Commercial  Nat.  Bank,  85  N.  W.  852,  54  L.R.A.  333 ;  Aina- 

49  Ore.  492,  90  Pac.  1012,  91  Pac.  443,  worth  v.  Ronbal,  74  Neb.  723,  105  N. 

U  L.R.A.(N.S.)  867;  Shreveport  First  W.  248,  2  L.R.A.(N.S.)  9S8;  Rinchey 

Nat.  Bank  v.  Randall,  20  R.  I.  319,  38  v.  Stryker,  28  N.  Y.  46,  84  Am.  Dec 

Atl.  1055,  78  A.  S.  R.  867;  Screven  v.  324;  Williams  v.  Wichita  Fourth  Nat. 

Bostick,  2  McCord  Eq.  (S.  C.)  410, 16  Bank,  15  Okla.  477,  82  Pac.  49l3,  6 

Am.  Dec.  664;  Gilbert  v.  Stockman,  81  Ann.  Cas.  970,  2  L.R.A.(N.S.)    334; 

Wis.  602,  51  N.  W.  1076,  52  N.  W.  Bank  of  Colfax  v.  Richardson,  34  Ore. 

1045,  29  A.  S.  R.  922;  Pierstoff  v.  518,  54  Pac.  359,  75  A.  S.  R.  664; 

Jorges,  86  Wis,  128,  56  N.  W.  735,  39  Johnson  v.  Emery,  31  Utah  126,  86 

A.  S.  R.  881 ;  Oppenheimer  v.  Collins,  Pac.  869,  11  Ann.  Cas.  23.    See  At- 

115  Wis.  283,  91  N.  W,  690,  60  L.R.A.  tachment,  vol.  2,  p.  824. 

406;  Hyman  v.  Landry,  136  Wis.  598,      18,  McGellan  v.  Solomon,  23  Fla. 

116  N.  W.  236, 128  A.  S.  R.  1044.  437,  2  So.  825, 11  A.  S.  R.  381 ;  Nelson 
Notes :  90  Am.  Dec  288 ;  23  LJi.A.  v.  Leiter,  190  lU.  414,  60  N.  E.  851,  83 

(N.S.)  8.  A.  S.  R.  142;  SheUabarger  v.  Mottin, 

16.  Weare  Commission  Co.  v.  Druly,  47  Kan.  451,  28  Pac.  199,  27  A.  S.  R. 

156  Dl.  25,  41  N.  E.  48,  30  L.R.A.  306;  Huffman  v.  Nixon,  162  Mo.  303, 

465  and  note;  Nelson  v.  Leiter,  190  HI.  53  S.  W.  1078,  75  A.  S.  R.  454;  Smith 

414,  60  N.  E.  851,  83  A.  S.  R.  142;  v.  Boyer,  29  Neb.  76,  45  N.  W.  265,  26 

Shellabarger  v.  Mottin,  47  Kan.  451,  28  A.  S.  B.  373 ;  Westervelt  v.  Ha^ge,  61 

Pac.  199,  27  A.  S.  R.  306;  Rinchey  v.  Neb.  647,  85  N.  W.  852,  54  L.R.A. 

Stryker,  28  N.  Y.  45,  84  Am.   Dec.  333:  Ai&sworth  v.  Ronbal.  74Neb.  723, 
B.  C.  L.  Vol.  Xn.— 40.       625 
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derance  of  authority,  however,  supports  the  rule  that  a  mere  construc- 
tive fraud — that  is,  an  act  involving  no  positive  wrong,  the  invalidity 
of  which  arises  entirely  from  the  provisions  of  the  law — will  not 
warrant  an  attachment  on  the  ground  of  a  disposition  of  property 
with  intent  to  defraud.**  And  while  a  belief  upon  the  part  of  the 
creditor  in  the  existence  of  a  fraudulent  intent,  based  on  proper 
grounds,  would  authorize  the  issuance  of  an  attachment,  it  is  not 
usually  regarded  as  sufficient  to  sustain  it  unless  such  intent  actually 
existed.*^  But  other  decisions  assert  the  principle  that  if  the  legal 
effect  of  the  conveyance  is,  in  and  of  itself,  fraudulent,  it  is  as  a 
matter  of  law  a  fraudulent  conveyance,  .within  the  meaning  of  the 
attachment  statute,  and  the  intent,  the  motive,  which  prompted  the 
transfer,  is  inconsequential ;  *  and  under  statutes  rendering  transfers 
void  as  to  creditors  for  retention  of  possession  by  the  vendor,  it  has 
been  held  that  the  right  to  attach  arises  without  further  proof  of 
.  fraud  than  that  the  statute  has  been  violated.*  Upon  rescission  of  a 
conveyance  fraudulent  in  law,  the  ground  for  attachment  is  removed.' 

Judgment  as  Condition  Precedent  to  Equitable  Relief 

134.  Reduction  of  Claim  to  Judgment. — The  rule  is  elementary 
that  a  general  creditor  must  obtain  a  judgment  before  he  can  have 
relief  against  his  debtor  in  equity.  He  must  prove  his  debt,  and 
reduce  it  to  a  certainty,*  and  this  is  true  of  negative  as  well  as  affirm- 

105  N.  W.  248,  2  L.R.A.(N.S.)  988;   575,  123  Pac.  578,  Ann.  Cas.  1914D 
Rinchey  v.  Stryker,  28  N.  Y.  45,  84  1092. 

Am.   Dec.   324;   Williams   v.  Wichita       Notes:  30  L.R.A.  467;  5  Ann.  Cas. 
Fourth  Nat.  Bank,  15  Okla.  477,  82   619. 

Pac.  496,  6  Ann.  Cas.  970,  2  L.R.A.       2.  Charleston    Co-op.    v.   Allen,   40 
(N.S.)  334;  Bank  of  Colfax  v.  Rich-  Utah  575,  123   Pac.  578,   Ann.   Caa. 
ardson,  34  Ore.  518,  54  Pac.  359,  75  1914D  1092  and  note. 
A.  S.  R.  664;  Johnson  v.  Emery,  31       8.  Note:  5  Ann.  Cas.  619. 
Utah  126,  86  Pac.  869,  11  Ann.  Cas.       4.  Cai-lton  v.  King,  1  Stew,  db  P. 
23.  (Ala.)  472,  23  Am.  Dec  295;  Dargan 

Note:  5  Ann.  Cas.  618.  v.  Waring,  11  Ala.  988,  46  Am.  Dec. 

19.  Weare  Commission  Co.  v.  Dru-  234;  Meux  v.  Anthony,  11  Ark.  411, 
ley,  166  HI.  25,  41  N.  E.  48,  30  L.R.A.  52  Am.  Dec.  274;  Heyneman  v.  Dan-. 
465  and  note ;  Nelson  v.  Leiter,  190  nenberg,  6  Cal.  376,  65  Am.  Dec.  519 : 
III.  414,  60  N.  E.  851,  83  A.  S.  R.  142 ;  Bickerstaff  v.  Doub,  19  Cal.  109,  79 
Williams  v.  Wichita  Fourth  Nat.  Bank*  Am.  Dec.  204;  Ohm  v.  Superior  Court, 
15  Okla.  477,  82  Pac.  496,  6  Ann.  Cas.  85  Cal.  545,  26  Pac.  244,  20  A.  S.  R. 
t>70,  2  L.R.A.(N.S.)  334;  Charleston  245;  Blanc  v.  Paymaster  Min.  Co.,  95 
Co-op.  V.  AUen,  40  Utah  575,  123  Pac.  Cal.  524,  30  Pac.  765,  29  A.  S.  R. 
578,  Ann.  Cas.  1914D  1092  and  note.  149;  Brown  v.  Campbell,  100  Cal.  635, 

Notes:  30  UR.A.  480;  5  Ann.  Cas.  35  Pac.  433,  38  A.  S.  R.  314;  Ruggles 

^19.  V.  Cannedy,  127  Cal.  290,  53  Pac.  911, 

20.  Note :  30  L.R.A.  473.  59  Pac.  827,  46  L.R.A.   371 ;   Aigel- 
1.  Shellabarger  v.  Mottin,  47  Kan.  tinger  v.  Einstein,  143   Cal.  609,    77 

451,  28  Pac.  199,  27  A.  S.  R.  306;   Pac.  669,  101  A.  S.  R.  131;  Riverside 
•Charleston  Co-op.  v.  Allen,  40  Utah   First  Nat.  Bank  v.  Eastman,  144  Cal 
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ative  relief.*  It  is  also  generally  necessary  to  prove  that  the  claim 
on  which  the  judgment  is  based  existed  prior  to  the  time  of  the  con- 
vey ance^  unless  this  fact  appears  on  the  face  of  the  judgment,^  but 

487,  77  Pac.  1043,  103  A.  S.  R.  95,  1  28  Atl.  791,  46  A.  S.  R.  520 ;  Wash- 
Ann.  Cas.  626  and  note;  Vail  v.  Ham-  ington  Nat.  Bank  v.  Beatty,  77  N.  J. 
mond,  60  Conn.  374,  22  Atl.  954,  25  Eq.  252,  76  Atl.  442,  140  A.  S.  R. 
A.  S.  R.  330;  Logan  v.  Logan,  22  Fla.  555;  Wolcott  v.  Ashenfelter,  5  N.  M. 
561, 1  A.  S.  R.  212;  Red  v.  Livingston,  442,  23  Pac.  780,  8  L.R.A.  691;  Candler 
34  Fla.  377,  16  So.  284,  43  A.  S.  R.  v.  Pettit,  1  Paige  (N.  Y.)  168,  19 
202;  Beadey  v.  Coggins,  48  Fla.  215,  Am.  Dec.  399;  Beck  v.  Burdett,  1 
37  So.  213,  5  Ann.  Cas.  801  and  note;  Paige  (N.  Y.)  305,  19  Am.  Dec.  436; 
Albany,  etc..  Iron,  etc.,  Co.  v.  South-  Tarbell  v.  Griggs,  3  Paige  (N.  Y.) 
era  Agrilcultural  Works,  76  Ga.  135,  2  208,  23  Am.  Dec.  790 ;  Babcoek  v. 
A.  S.  R.  26;  Stone  v.  Manning,  2  Booth,  2  Hill  (N.  Y.)  181,  38  Am. 
Scam.  (111.)  530,  35  Am.  Dec.  119;  *Dec.  578;  Gates  v.  Andrews,  37  N.  Y. 
Miller  v.  Davidson,  3  Gilman  (111.)  657,  97  Am.  Dec.  764;  Donaldson  v. 
518,  44  Am.  Dec.  715;  Quarl  v.  Abbett,  Cape  Fear  Bank,  16  N.  C.  103,  18  Am. 
102  Ind.  233, 1  N.  E.  476,  52  Am.  Rep.  Dec.  577;  Brown  v.  Long,  36  N.  C. 
662 ;  Crary  v.  Kurtz,  132  la.  105,  105  190,  36  Am.  Dec.  43 ;  Lyerly  v.  Wheel- 
N.  W.  590,  109  N.  W.  452,  119  A.  S.  er,  45  N.  C.  267,  59  Am.  Dec.  596 ; 
R.  M9;  Allen  v.  Camp.  1  T.  B.  Mon.  Green  v.  Koraegay,  49  N.  C.  66,  67 
(Ky.)  231, 15  Am.  Dec.  109;  Gilpin  v.  Am.  Dec.  261;  Gem  City  Acetylene  Co. 
Davis,  2  Bibb  (Ky.)  416,  5  Am.  Dec.  v.  Coblentz,  86  Ohio  St.  199,  99  N.  E. 
622;  Sharp  v.  Wiekliflfe,  3  Litt.  (Ky.)  302,  Ann.  CaS.  1913D  660;  Coekrell 
10, 14  Am.  Dec  37;  Waller  v.  Todd,  3  v.  Schmitt,  20  Okla.  207,  94  Pac.  521, 
Dana  (Ky.)  503,  28  Am.  Dec.  94;  Bax-  129  A.  S.  R.  737;  Ziska  v.  Ziska,  20 
ter  V.  Moses,  77  Me.  465,  1  Atl.  350,  52  Okla.  63i,  95  Pac.  254,  23  L.R.A. 
Am.  Rep.  783;  Birely's  Ex'rs  v.  Staley,  (N.S.)  1  and  note;  Williams  v.  Com- 
5  Gill  &  J.  (Md.)  432,  25  Am.  Dec.  me^cial  Nat.  Bank,  49  Ore.  492,  90 
303;  Uhl  V.Dillon,  10  Md.  500,  69  Am.  Pac.  1012,  91  Pac.  443,  11  L.R.A. 
Dec.  172;  Spuck  v.  Logan,  97  Md.  152,  (N.S.)  857;  Shreveport  First  Nat. 
54  Atl.  989,  99  A.  S.  R.  427;  Massey  v.  Bank  v.  Randall,  20  R.  I.  319,  38  AH. 
Gorton,  12  Minn.  145,  90  Am.  Dec.  1055,  78  A.  S.  R.  867;  Screven  v. 
287  and  note;  Overmire  v.  Haworth,  Bostick,  2  McCord  Eq.  (S.  C.)  410, 16 
48  Minn.  372,  51  N.  W.  121,  31  A.  S.  Am.  Dec.  664;  Williams  v.  Tipton,  5 
R.  660;  Miles  v.  Richards,  Walk.  Humph.  (Tenn.)  66,  42  Am.  Dec.  420; 
(l^fiss.)  477,  12  Am.  Dec.  584;  Com-  Rice  v.  Barnard,  20  Vt.  479,  50  Am. 
stock  V.  Rayford,  1  Smedes  &  M.  Dec.  54;  Chamberlayne  v.  Temple,  2 
(Miss.)  423,  40  Am.  Dec.  102;  Snod-  Rand.  (Va.)  384,  14  Am.  Dec.  786; 
gi-ass  V.  Andrews,  30  Miss.  472,  64  Am.  Rhodes  v.  Cousins,  S  Rand.  (Va.)  188, 
Dec.  169;  Vasser  v.  Henderson,  40  18  Am.  Dec.  715;  Benham  v.  Ham,  5 
Miss.  519,  90  Am.  Dec.  351;  Martin  v.  Wash.  128,  31  Pac.  459,  34  A.  S.  R. 
Michael,  23  Mo.  50,  66  Am.  Dec.  656;  851;  O'Day  v.  Ambaum,  47  Wash.  684, 
Lyons  v.  Murray,  95  Mp.  23,  8  S.  W.  92  Pac.  421,  15  L.R.A.(N.S.)  484; 
170,  6  A.  S.  R.  17;  Reyburn  v.  Gilbert  v.  Stockman,  81  Wis.  602,  51 
Mitchell,  106  Mo.  365, 16  S.  W.  592,  27  N.  W.  1076,  52  N.  W.  1045,  29  A.  S. 
A.  S.  R.  350;   Ainsworth  v.  Roubal,  R.  922. 

74  Neb.  723,  105  N.  W.  248,  2  L.R.A.  Notes:  14  A.  S.  R.  745;  4  L.R.A. 
(N.S.)  988;  Sanford  Mfg.  Co.  v.  Wig-  354;  67  L.R.A.  612. 
gin,  14  N.  H.  441,  40  Am.  Dec.  198;  5.  Note:  23  L.R.A.(N.S.)  11. 
Dunham  v.  Cox,  10  N.  J.  Eq.  437,  64  6.  Reel  v.  Livingston,  34  Fla.  377, 
Am.  Dec.  460;  Mittnight  v.  Smith,  17  16  So.  284,  43  A.  S.  R.  202;  Bloom  v. 
N.  J.  Eq.  259,  88  Am.  Dec.  233 ;  Moy,  43  Minn.  397,  45  N.  W.  715,  19 
Kalmus  v.  Ballin,  52  N.  J.  Eq.  290.  A.   S.   R.   243;    Schmitt   v.  Dahl,   88 
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the  judgment  need  not  have  been  obtained  before  a  fraudulent  transfer 
of  the  debtor's  property  is  made,  if  the  claim  on  which  it  is  based 
existed  at  the  time  of  the  conveyance.'  Naturally  a  void  or  defective 
judgment  does  not  fulfil  the  requirements.*  If  after  the  institution 
of  equitable  proceedings,  the  judgment  on  which  they  are  based  is 
vacated,  set  aside,  or  defeated  in  any  other  way,  the  right  to  equitable 
relief  falls  with  it.® 

135.  Foreign  Judgments;  Judgments  of  Federal  Courts. — There  ha& 
been  some  conflict  as  to  the  right  of  creditors  to  found  their  equitable 
action  on  judgments  of  courts  of  other  jurisdictions,  the  prevailing 
opinion  being  against  it.^®  The  fact  that  the  complainant  has  a 
judgment  against  the  debtor  in  another  state  is  not  conclusive  of 
the  existence  of  a  present  debt,  because  there  may  be  defenses  which 
might  be  pleaded  in  the  domestic-  courts.^*  It  is  therefore  generally 
held  in  the  state  courts  that  the  creditor  must  base  his  action  for 
equitable  relief  on  a  domestic  judgment.^*  In  the  case  of  a  foreign, 
judgment  it  is  not  necessary  that  proceedings  be  begun  de  novo  in 
the  domestic  courts,  but  a  suit  may  be  brought  and  judgment  recov- 
ered on  the  foreign  judgment.^*  Even  a  judgment  of  a  federal 
court  is  generally  held  not  to  be  a  sufficient  basis  for  a  suit  in  chan- 
cery in  a  state  court  on  the  ground  that  there  is  nothing  in  a  judg- 
ment of  a  court  of  the  United  States  to  place  it,  in  this  respect,  upon 
any  higher  ground  than  the  judgments  of  the  courts  of  other  states,^* 
and  this  even  in  a  case  in  which  the  judgment  is  rendered  by  a  federal 
court  sitting  within  the  boundaries  of  the  state  in  whose  courts  the 
equitable  action  is  brought.^*    But  this  rule  is  not  universal,  and  ia 

Minn.  506,  93  N.  W.  665,  67  L.R.A.  trict  comprising  the  county  in  which 

590  and  note;  Gilbert  v.  Stockman,  81  the  judgment  of  the  state  court  was 

Wis.  602,  51  N.  W.  1076,  52  N.  W.  rendered.     To  the  same  effect  is  Feid- 

1045,  29  A.  S.  R.  22.  ler  v.  Bartleson,  161  Fed.  30,  88  C.  C. 

7.  Spuck  V.  Logan,  97  Md.  152,  54  A.  194. 

Atl.  989,  99  A.  S.  R.  427.  11.  Shreveport  First  Nat.  Bank  v. 

Note:  23  L.R.A.(N.S.)  20.  Randall,  20  R.  I.  319,  38  Atl.  1055,  78 

8.  Note:  23  L.B.A.(N.S.)   20.  A.  S.  R.  867. 

9.  Note:  23  L.R.A. (N.S.)  26.  12.  Brown    v.    Campbell,    100    Cal. 

10.  Brown  v.  Campbell,  100  Cal.  635,  35  Pac.  433,  38  A.  S.  R.  314; 
635,  35  Pac.  433,  38  A.  S.  R.  314;  Tarbell  v.  Griggs,  3  Paige  (N.  Y.)  208, 
Tarbell  V.  Griggs,  3  Paige  (N.  Y.)  208,  23  Am.  Dec.  790;  Shreveport  First 
23  Am.  Dec.  790 ;  Shreveport  First  Nat.  Bank  v.  Randall,  20  R.  I.  319,  38 
Nat.  Bank  v.  Randall,  20  R.  I.  319,  38  Atl.  1055,  78  A.  S.  R.  867. 

Atl.  1055,  78  A.  S.  R.  867.  Note:  23  L.R.A.(N.S.)  23. 

Note:  23  L.R.A.(N.S.)  22.  13.  Ward  v.  McKenzie,  33  Tex.  297, 

But  in  Alkire  Grocery  Co.  v.  Riche-  7  Am.  Rep.  261. 
sin,  91  Fed.  79,  it  was  held  that  a  judg-       14.  Tarbell  v.  Griggs,  3  Paige  (N, 
ment  creditor  in  a  state  court,  who  h^  Y.)  208,  23  Am.  Dec.  790. 
sued  out  an  execution,  and  obtained  a       Note:  23  L.R.A.(N.S.)   23. 
nulla  bona  return,  might  file  a  eredi-       15.  Tarbell  v.  Griggs,  3  Paige  (N. 
tors'  bill  based  thereon  in  the  circuit  Y.)  208,  23  Am.  Dec.  790. 
court  of  the  United  States  for  the  dis- 
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tome  juriadictioDs  the  faoldar  of  &  federal  judgment  ia  allowed  to 
maintain  an  action  in  the  state  courts,^*  for  according  to  some  author- 
ities the  judgments  of  the  federal  courts  are  to  be  treated  by  the  state 
courts  as  domestic  judgments.^' 

136.  Attachment  in  Lien  of  Judgment. — The  authorities  on  attach- 
ment liens  as  conditions  precedent  to  equitable  relief  in  lieu  .of  judg- 
ments are  in  conflict.^^  The  great  objection  to  relief  in  aid  of  the 
attachment  lien  is  that  the  claim  is  not  yet  established  by  judgment ; 
that  it  may  never  be;  in  which  case  useless  litigation  would  be 
incurred.**  The  old  view  was  that  the  securing  of  an  attachment  lien 
relieved  the  creditor  of  none  of  the  burdens  incident  to  equitable 
relief,*^  and  some  of  the  more  modem  decisions  are  to  the  same 
eflFect.*  But  the  trend  of  the  present  day  decisions  is  distinctly  the 
other  way;  and  in  favor  of  the  view  that  where  a  valid  lien  has  been 
obtained  by  attachment,  a  bill  in  equity  to  set  aside  a  fraudulent 
conveyance  may  be  maintained  without  a  judgment;  *  and  it  may  be 
safely  said  that,  as  a  general  rule,  where  a  lien  has  been  obtained  by 
attachment  on  the  property  in  controversy,  and  it  appears  by  bill  that 
the  debtor  is  insolvent,  and  the  issuing  of  an  execution  would  be  of 
no  practical  utility,  the  obtaining  of  the  judgment  and  the  issuance 
of  an  execution  thereon  is  not  a  necessary  prerequisite  to  equitable 
interference.'  In  any  event  the  attaching  creditor  may  prove,  when 
sued  for  the  property  attached,  that  the  plaintiff's  claim  thereto  is 
invalid,  and  rests  upon  a  fraudulent  transfer  of  the  property  by  the 
debtor.* 

16.  Bullitt  V.  Taylor,  34  Miss.  708,  Ind.  233,  1  N.  E.  476,  52  Am.  Rep. 
69  Am.  Dec  412 ;  Chi<*agd  First  Nat.  662 ;  Raymond  v.  Blancgrass,  36  Mont. 
Bank  v.  Sloman,  42  Neb.  350,  60  N.  449,  93  Pao.  648, 15  L.R.A.(N.S.)  976; 
W.  589,  47  A.  S.  R.  707.  Bay  State  Iron  Co.  v.  Goodall,  39  N. 

Note:  23  L.RA.(N.S.)  26.  H.  223,  75  Am.  Dfec.  219;   Hunt  v. 

17.  CJhieago  First  Nat.  Bank  v.  Field,  9  N.  J.  Eq.  36, 57  Am.  Dec.  365 ; 
Sloman,  42  Neb.  350,  60  N.  W.  589,  Wolcott  v.  Ashenf elter,  5  N.  M.  442,  23 
47  A.  S.  R.  707.  Pac.  780,  8  L.R A.  691 ;  WiUiams  v. 

18.  Aigeltinger  v.  Einstein,  143  Cal.  Commercial  Nat.  Bank,  49  Ore.  492,  90 
609,  77  Pac.  669,  101  A.  S.  R.  131;  Pac.  1012;  91  Pac.  443,  11  L.RA. 
Benham  v.  Ham,  5  Wash.  128,  31  Pac  (N.S.)  857;  Ward  v.  McKenzie,  33 
459,  34  A.  S.  R.  851.  Tex.  297,  7  Am.  Rep.  261 ;  Glassock 

Note:  23  L.R.A.(N.S.)  39.  v.  Batton,  6  Rand.  (Va.)  78,  18  Am. 

19.  Aigeltinger  v.  Einstein,  143  Cal.  Dec.  703;  Benham  v.  Ham,  5  Wash. 
€09,  77  Pac.  669, 101  A.  S.  R.  131.  128,  31  Pac.  459,  34  A.  8.  R.  851  and 

Note:  23  L.R.A.(N.S.)  39.  note. 

20.  Benham  v.  Ham,  5  Wash.  128,  Notes:  90  Am.  Dec.  289;  23  L.RA. 
31  Pac.  459,  34  A.  S.  R.  851.  (N.S.)  44. 

1.  Aigeltinger  v.  Einstein,  143  Cal.  3.  Benham  v.  Ham,  5  Wash.  128,  31 
€09,  77  Pac.  669,  101  A.  S.  R.  131;  Pac.  459,  34  A.  S.  R.  851. 

Rice  V.  Barnard,  20  Vt.  479,  50  Am.  Notes:  90  Am.  Dee.  289;  23  L.R.A. 

Dec.  54.  (N.S.)  44. 

2.  Bi'ckerstaff  v.  Doub,  19  Cal.  109,  4.  Rinchey  v.  Stryker,  28  N.  Y.  45. 
79  Am.  Dec.  204;  Quarl  v.  Abbett,  102  84  Am.  Dec  324. 
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137.  Exceptions  to  Rule  Requiring  Judgment. — ^While  the  general 
rule  that  a  judgment  is  a  necessary  prelude  to  equitable  relief  in  the 
case  of  a  fraudulent  conveyance  is  universally  recognized,  there  are 
many  exceptions.  Equitable  relief  will  generally  be  granted  without 
a  judgment  when  such  judgment  is  impossible  of  attainment,  or 
obviously  unavailing  if  obtained.*  There  is  a  distinction  made  in 
some  of  the  cases,  however,  as  to  the  necessity  of  judgment,  between 
the  impossibility  of  obtaining  judgment  and  the  uselessness  of  it, 
the  courts  holding  that  equitable  aid  may  be  afforded  a  general 
creditor  where  it  would  be  impossible  for  him  to  obtain  judgment, 
but  that  it  would  not  be  extended  to  him  where  his  only  excuse  for 
not  having  obtained  judgment  is  that  it  would  be  useless.*  Cred- 
itors may  proceed  in  equity  without  first  obtaining  a  judgment  at 
law  if  the  circumstances  are  such  that  the  delay  incident  to  secur- 
ing such  judgment  would  unduly  prejudice  their  rights.'  But  in  any 
case  in  which  a  judgment  is  not  a  condition  precedent,  the  creditor  is 
bound  to  show  affirmatively  that  he  is  a  creditor  of  the  defendant,  or 
occupies  such  a  position  that  he  has  the  rights  of  a  creditor.®  Another 
exception  to  the  general  rules  in  relation  to  conditions  precedent  to 
equitable  relief  on  behalf  of  creditors  is  made  when  the  legal  remedies 
are  obstructed  by  the  laws  relating  to  the  administration  of  decedents' 
estates.*  In  such  case  a  creditor  whose  claim  has  been  allowed  by  an 
administrator  may  maintain  a  bill  to  set  aside  a  fraudulent  con- 
veyance of  land  by  the  intestate,*®  unless  an  exhaustion  of  the  remedy 
at  law  is  also  required,  which  of  course  would  necessitate  judgment 
before  an  execution  could  be  issued.**    But  even  here  it  is  generally 

6.  Brown  v.  Campbell,  100  Cal.  635,  v.  Ballin,  52  N.  J.  Eq.  290,  28  Atl. 

35  Pac.  433,  38  A.  S.  R.  314 ;  Riverside  791,  46  A.  S.  R.  520. 

First  Nat.  Bank  v.  Eastman,  144  CaL  Note:  34  A.  S.  B.  856. 

487,  77  Pac.  1043,  103  A,  S.  R.  95,  1  9.  Ohm  v.  Superior  Court,  85  Cal. 

Ann.  Cas.  626;  Qural  v.  Abbett,  102  545,  26  Pac.  244,  20  A.  S.  R.  245; 

Ind.  233,  1  N.  E.  476,  52  Am.  Rep.  Aigeltinger  v.  Einstein,  143  Cal.  609, 

662;  Crary  v.  Kurtz,  132  la.  105,  105  77  Pac.  669,  101  A.  S.  R.  131;  Crary 

N.  W.  590,  109  N.  W.  452,  119  A.  S.  v.  Kurtz,  132  la.  105,  105  N.  W.  590, 

R.  549 ;  Overmire  v.  Haworth,  48  Minn.  109   N.  W.  452,  119  A.   S.  R.  549 ; 

372,  51  N.  W.  121,  31  A.  S.  R.  660;  Chamberlayne    v.    Temple,    2    Rand. 

Ward  V.  McKenzie,  33  Tex.  297,  7  Am.  (Va.)  384,  14  Am.  Dec.  786. 

Rep.  261.  Note:  23  LJl.A.(N.S.)  92. 

6.  Note:  23  L.R.A.(N.S.)  88.  10.  Ohm  v.  Superior  Court,  85  Cal. 

7.  Albany,  etc.,  Steel  Co.  V.  Southern  545,  26  Pac.  244,  20  A.  S.  R.  245; 
Agricultural  Works,  76  Ga.  135,  2  A.  Aigeltinger  v.  Einstein,  143  Cal.  609, 
S.  R.  26;  Miles  v.  Richards,  Walker  77  Pac.  669,  101  A.  S.  R.  131;  Crary 
(Miss.)  477,  12  Am.  Dec.  584.  v.  Kurtz,  132  la.  105,  105  N.  W.  590, 

8.  Ohm  V.  Superior  Court,  85  Cal.  109  N.  W.  452,  119  A.  S.  R.  549; 
545,  26  Pac.  244,  20  A.  S.  R.  245;  Adone  v.  Spencer,  62  N.  J.  Eq.  782,  49 
Ruggles  V.  Cannedy,  127  Cal.  290,  53  Atl.  10,  90  A.  S.  R.  484,  56  L.R.A. 
Pac.  911 ;  59  Pac.  827,  46  L.R.A.  371 ;  817. 

Aigeltinger  v.  Einstein,  143  Cal.  609,       Note:  1  Ann.  Cas.  629. 
77  Pac.  669,  101  A.  S.  R.  131;  Kalmus       11.  Note:  23  L.R.A.(N.S.)  81. 
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held  that  a  creditor  cannot  have  relief  in  equity  until  he  has  proved  his 
claim  or  had  it  allowed  in  the  usual  way.**  The  presentation,  allow- 
ance, and  approval  of  claims  in  aA  insolvency  court  are  the.  equivalent 
of  a  judgment  for  the  purpose  of  enforcing  the  creditors'  rights  against 
fraudulent  or  void  acts  of  the  insolvent.**  A  trustee  in  bankruptcy 
may  maintain  an  action  to  set  aside  a  fraudulent  conveyance  although 
neither  he  nor  any  creditor  has  obtained  a  judgment.**  In  the  case 
of  an  assignment  for  the  benefit  of  creditors,  the  assignee  may  main- 
tain a  bill  to  set  aside  a  fraudulent  conveyance  by  his  assignor,  al- 
though he  cannot  obtain  a  judgment.**  Where,  because  of  the  dis- 
solution of  a  corporation,  no  action  at  law  can  be  maintained  against 
it  by  creditors  at  large,  they  may  resort  to  equity  by  way  of  a  creditors' 
bill  without  first  having  obtained  a  judgment.**  But  the  mere  insol- 
vency of  a  corporation  will  not  relieve  a  creditor  from  pursuing  the 
ordinary  legal  remedies  before  going  into  equity  to  set  aside  a  fraud- 
ulent conveyance.*'  In  a  number  of  the  stat^  relief  from  the  hardship 
of  the  rule  requiring  the  complainant  in  equity  first  to  reduce  his 
claim  to  judgment  at  law  is  further  afforded  by  statutes  which 
authorize  creditors  at  large  to  sue  in  equity  to*  set  aside  fraudulent 
conveyances  by  their  debtors.**  In  some  jurisdictions  the  necessity 
of  a  judgment  is  abolished  by  statutes  providing  for  a  form  of  action 
in  the  nature  of  a  receivership.**  Debts  which  are  made  liens  by 
statute  confer  on  the  creditor  the  same  status  as  if  he  had  reduced 
his  claim  to  judgment.**  When  a  creditor  has  several  claims  against 
the  debtor,  though  it  might  not  be  a  useless  formality  to  require  a 
judgment  at  law  to  be  obtained  in  each  case,  yet  it  has  been  held 
that  where  one  claim  has  been  reduced  to  judgment  and  the  remedy 
at  law  exhausted,  even  a  judgment  is  not  a  condition  precedent  to 
equitable  relief  on  another  claim.* 

12.  Note:  23  L.R.A.(N.S.)  96.'  12  Am.   Dec.  519;   Overmire  v.  Ha- 

13.  Ruggles  V.  Cannedy,  127  Cal.  worth,  48  Minn.  372,  61  N.  W.  121,  31 
290,  53  Pac  911,  59  Pae.  827,  46  A.  S.  R.  660;  Comstock  v.  Rayford, 
L.R.A.  371.  1  Smedes  &  M.  (Miss.)  423,  40  Am. 

14.  Beasley  v.  Coggins,  48  Fla.  215,  Dec.  102 ;  Foley  v.  Ruley,  50  W.  Va. 
37  So.  213,  5  Ann.  Cas.  801  and  note ;  158,  40  S.  E.  382,  55  L.R.A.  916 ; 
Crary  v.  Kurtz,  132  la.  105,  105  N.  Carr  v.  Davis,  64  W.  Va.  522,  63  S. 
W.  590,  109  N.  W.  452,  119  A,  S.  R.  E.  326,  16  Ann.  Cas.  1031,  20  LR.A. 
549.  (N.S.)  58. 

15.  Crary  v.  Kurtz,  132  la.  105,  105  Notes :  34  A.  S.  R.  855 ;  1  Ann.  Cas. 
N.  W.  590, 109  N.  W.  452, 119  A.  S.  R.  629. 

549.  19.  Gem   City  Acetylene  Generator 

16.  Note:  23  L.R.A.(N.S.)  99.  Co.  v.  Coblentg,  86  Ohio  St.  199,  99 

17.  Note:  23  L,R.A.(N.S.)  99.  N.  E.  302,  Ann.  Cas.  1913D  660. 

18.  West  Point  Min.,  etc,  Co.  v.  Al-  20.  Kalmus  v,  Ballin,  52  N.  J.  Eq. 
Icn,  143  Ala,  547,  39  So.  351,  111  A.  290,  28  Atl,  791,  46  A.  S.  R.  520. 

S.  R.  60,  5  Ann.  Cas.  532;  Sides  v.  1.  Waller  v.  Todd,  3  Dana  (Ky.) 
McCuUough,  7  Mart.  O.  S.  (La.)  654,   503,   28   Am.    Dec.    94;    Reyburn    v. 
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138.  Collateral  Attack  on  Judgment. — Unquestionably  the  general 
rule  is  that  the  judgment  is  conclusive  against  the  grantee,  as  to  the 
fact  of  the  indebtedness  on  which  it  is  founded,^  if  rendered  by  a 
court  of  competent  jurisdiction,'  and  in  the  absence  of  fraud  and 
collusion ;  *  and  it  is  equally  clear  that  he  cannot  attack  it  on  matters 
of  original  defense  by  way  of  denial.*  But  of  course  the  grantee 
may  impeach  a  judgment  obtained  in  a  suit  to  which  he  was  not 
privy,  when  the  court  rendering  it  had  no  jurisdiction,'  or  when 
it  was  obtained  by  fraud  or  collusion,'  or  erroneously  or  unlawfully 
rendered  to  the  prejudice  of  his  rights.*  The  rule  is  settled  that  a 
judgment  is  not  proof  of  the  prior  existence  of  the  claims  on  which 
it  is  based,  in  a  case  where  the  judgment  creditor  seeks  to  reach  the 
property  which  was  conveyed  prior  to  the  entry  of  the  judgment.* 
In  a  very  few  cases  a  successful  attack  has  been  made  on  the  judgment 
upon  the  ground  of  irregularity ;  ^®  but  for  the  most  part  mere  irregu- 

Mitchell,  106  Mo.  365,  16  S.  W.  592,       Notes:  90  Am.  Dec.  298;  67  L.R.A. 

27  A.  S.  R.  350.  593. 

^  Note:'  23  L.R.A.(N.S.)  77.  b.  Yeend  v.  Weeks,  104  Ala.  331,  16 

2.  Yeend  v.  Weeks,  104  Ala.  331, 16  So.  165,  53  A.  S.  R.  50;  Wooten  v. 
So.  165,  53  A.  S.  R.  50;  Wooten  v.  Steele,  109  Ala,  563,  19  So.  972,  55  A. 
Steele,  109  Ala.  563,  19  So.  972,  55  A.  S.  R.  947;  Simmons  v.  Shelton,  112 
S.  R.  947;  Simmons  v.  Shelton,  112  Ala.  284,  21  So.  309,  57  A.  S.  R.  39; 
Ala.  284,  21  So.  309,  57  A.  S.  R.  39;  Sidensparker  v.  Sidensparker,  52  Me. 
Comer  v.  Shehee,  129  Ala.  588,  30  So.  481,  83  Am.  Dee.  527;  Sehmitt  v.  Dahl, 
95,  87  A.  S.  R.  78;  Sidensparker  v.  88  Minn.  506,  93  N.  W.  665,  67  L.R^. 
Sidensparker,  52  Me.  481,  83  Am.  Dec.  590  and  note;  Becket  v.  Linton,  80 
527;  Sehaferman  v.  O'Brien,  28  Md.  Neb.  655,  114  N.  W.  928,  127  A.  S. 
565,  92  Am.  Dec.  708 ;  Sehmitt  v.  Dahl,  R.  795 ;  Weaver  v.  Haviland,  142  N. 
88  Minn.  506,  93  N.  W,  665,  67  L.R.A.  Y.  534,  37  N.  E.  641,  40  A.  S.  R.  631 ; 
590  and  note;  Becker  v.  Linton,  80  Brown  v.  Long,  36  N.  C.  190,  36  Am. 
Neb.  655,  114  N.  W.  928,  127  A.  S.  Dec.  43;  Bank  of  Wooster  v.  Stevens, 
R.  795 ;  Weaver  v.  Haviland,  142  N.  1  Ohio  St.  233,  59  Am.  Dec.  619.  But 
Y.  534,  37  N.  E.  641,  40  A.  S.  R.  631;  see  contra,  Bruggerman  v.  Hoerr,  7 
Brown  v.  Long,  36  N.  C.  190,  36  Am.  Minn.' 337,  82  Am.  Dec.  97. 

Dec.  43;  Bank  of  Wooster  v.  Stevens,  Note:  90  Am.  Dec.  298, 

1  Ohio  St.  233,  59  Am.  Dec.  619.  6.  Sidensparker  v.  Sidensparker,  52 

Note:  90  Am.  Dec.  298.  Me.  481,  83  Am.  Dec.  527. 

See  generally,  Judgments.  Note:  67  L.R.A.  597. 

3.  Yeend  v.  Weeks,  104  Ala.  331, 16  7.  Sidensparker  v.  Sidensparker,  52 
So.  165,  53  A.  S.  R.  50;  Sidensparker  Me.  481,  83  Am.  Dec.  527. 

V.  Sidensparker,  52  Me.  481,  83  Am.  Notes:  90  Am.  Deo.  298;  67  L.R.A. 

Dec.  527;  Becker  v.  Linton,  80  Neb.  597. 

655,  114  N.  W.  928,  127  A.  S.  R.  795.  8.  Sidensparker  v.  Sidensparker,  52 

Note:  67  L.R.A.  593.  Me.  481,  83  Am.  Dec.  527, 

4.  Yeend  v.  Weeks,  104  Ala.  331,  16  Note :  67  L.R.A.  597. 

So.  165,  53  A.   S.  R.  50;   Comer  v.  9.  Sehmitt  v.  Dahl,  88  Minn.  506,  93 

Shehee,  129  Ala.  588,  30  So.  95,  87  N.  W.  665,  67  L.R.A.  590. 

A.  S,  R.  78 ;   Sidensparker  v.  Siden-  Note :  90  Am.  Dec.  298. 

sparker,  52  Me.  481,  83  Am.  Dec.  527 ;  10.  Downs     v.     Fuller,     2     Mete. 

Weaver  v.  Haviland,  142  N.  Y.  534,  (Mass.)  135,  35  Am.  Dec.  393. 

37  N.  E.  641,  40  A.  S.  E.  631.  Note:  67  L.R.A.  608. 
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larity  will  not  avail  the  grantee.*^  It  seems  that  a  judgment  is  just 
as  eonclusive  against  other  creditors  of  the  debtor  as  it  is  against  a 
fraudulent  grantee,**  but  of  course  here,  too,  it  may  be  impeached 
for  fraud  or  collusion.*^ 

lesuanee  and  Return  of  ExeevMon 

139.  Necessity  of  Lien. — It  having  been  determined  that  the  gen- 
eral rule  requires  the  creditor  to  reduce  his  claim  to  judgment  before 
he  can  ask  equitable  aid  to  reach  his  debtor's  property,  of  whatever 
name  or  nature,  the  next  question  arising  is.  What  steps  must  he 
take,  if  any,  after  obtaining  judgment,  to  get  the  help  of  a  court  of 
equity  to  reach  his  debtors  property?  As  already  stated,  the  rules 
governing  relief  where  the  property  is  subject  to  levy,  and  where  it 
is  not,  are  different.**  In  the  former  case,  whether  the  creditor  wishes 
to  satisfy  his  judgment  out  of  real  estate,  or  seeks  to  lay  hold  of 
tangible  personal  property,  he  must,  in  jurisdictions  where  the  judg- 
ment itself  is  not  made  a  lien  by  statute,  take  such  additional  measures 
as  will  perfect  a  lien,  since  the  theory  on  which  relief  is  granted  is 
that  the  creditor's  title  is  obstructed  or  beclouded  by  the  fraudulent 
acts  of  the  debtor  in  conveying  the  property  to  another.**  The  lien, 
therefore,  is,  next  to  judgment,  the  great  requisite  in  this  class  of 
cases,  and  it  is  merely  a  question  as  to  what  steps  are  necessary  in 
the  jurisdiction  under,  consideration  to  complete  the  lien.**    Where 

11.  Bank  of  Colfax  v.  Richardson,  Schmitt,  20  Okla.  207,  94  Pac.  521, 129 
34  Ore.  518,  54  Pac.  359,  75  A.  S.  R.  A.  S.  R.  737;  Rhodes  v.  Cousins,  6 
664.  Rand.   (Va.)   188,  18  Am.  Dec.  715; 

Note:  67  L.R.A.  608.  Hyraan  v.  Landry,  135  Wis.  598,  116 

12.  Candce  v.  Lord,  2  N.  Y.  269,  51  N.  W.  236, 128  A.  S.  R.  1044. 
Am.  Dec.  294.  Note:  23  L.R.A.(N.S.)  26. 

13.  Atlas  Nat,  Bank  of  Chicago  v.  16.  Dargan  v.  Waring,  11  Ala.  988, 
More,  152  HI.  528,  38  N.  E.  684,  43  46  Am.  Dec.  234;  Meux  v.  Anthony, 
A.  S.  R.  274;  Candee  v.  Lord,  2  N.  Y.  11  Ark.  411,  52  Am.  Dec.  274;  Doster 
269,  51  Am.  Dec.  294  and  note ;  Chap-  v.  Manistee  Nat.  Bank,  67  Ark.  325, 
pel  V.  Chappel,  12  N.  Y.  215,  64  Am.  55  S.  W.  137,  77  A.  S.  R.  116,  48 
Dec.  496.  L.R.A.  334;  Conroy  v.  Woods,  13  Cal. 

14.  See  supra,  par.  130.  626,  73  Am.  Dec.  605;  Bickerstaff  v. 

15.  Meux  V.  Anthony,  11  Ark.  411,  Doub,  19  Cal.  109,  79  Am.  Dec.  204; 
52  Am.  Dec.  274;  Conroy  v.  Woods,  13  Ruggles  v.  Cannedy,  127  Cal.  290,  53 
Cal.  626,  73  Am.  Dec.  605;  Bickerstaff  Pac.  911,  59  Pac.  827,  46  L.R.A.  371; 
V.  Doub,  19  Cal.  109,  79  Am.  Dec.  Stone  v.  Manning,  2  Scam.  (HI.)  530, 
204 ;  Johnson  v.  Elkins,  90  Ky.  163,  35  Am.  Dec.  119 ;  Davidson  v.  Burke 
13  S.  W.  448,  8  L.R.A.  552 ;  Baxter  v.  143  111.  139,  32  N.  E.  514,  36  A.  S.  R. 
Moses,  77  Ue,  465,  1  Atl.  350,  52  Am.  367;  Union  Nat.  Bank  v.  Lane,  177  Dl. 
Rep.  783;  Raymond  v.  Blancgrass,  36  171,  52  N.  E.  361,  69  A.  8.  R.  216; 
Mont.  449,  93  Pac.  648,  15  L.R,A.  Scott  v.  Aultman  Co.,  211  III.  612,  71 
(N.S.)  976;  Bay  State  Iron  Co.  v.  N.  E.  1112, 103  A.  S.  R.  215;  Johnson 
Goodall  39  N.  H.  223,  75  Am.  Dec.  v.  Elkins,  90  Ky.  163,  13  S.  W.  448,  8 
219;  Mittnight  v.  Smith,  17  N.  J.  Eq.  L.R.A.  552;  Baxter  v.  Moses,  77  Me. 
259,    88   Am.   Dec.   233;   Cockrell   v.  465, 1  Atl.  350,  52  Am.  Rep.  783;  Uhl 
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there  is  no  lien  there  can  be  no  equitable  relief,  and  a  creditor  whose 
lien  has  expired  is  as  helpless  as  the  creditor  who  never  obtained  a 
lien  at  all.*' 

140.  In  Case  of  Realty. — ^If  the  judgment  itself  constitutes  a  lien 
on  real  estate  it  is  generally  held  that  further  steps  are  unnecessary.*® 
But  many  cases  hold  that  a  judgment  is  not  a  lien  on  property  which 
the  judgment  debtor  conveyed  away,  before  the  rendition  of  the  judg- 
ment, to  defraud  his  creditors,  for,  as  between  the  parties  to  the 
conveyance,  it  is  valid  and  binding,  and  no  interest,  legal  or  equi- 
table, remains  in  the  grantor  on  which  the  lien  can  rest.**  In  these 
cases  the  usual  method  of  acquiring  a  lien  is  by  execution,*®  but  the 
execution  need  not  be  returned  unsatisfied;*  though  in  jurisdictions 
in  which  personal  property  is  by  statute  made  the  primary  fund,  the 
rule  is  sound  that  execution  must  be  issued  against  the  personal  prop- 

V.  Dillon,  10  Md.  500,  69  Am.  Dec.  18.  Dargan  v.  Waring,  11  Ala.  988, 

172;  Spooner  v.  Travelers'  Ins.  Co.  of  46  Am.  Dec.  234;  Conroy  v.  Woods, 

Hartford,  76  Minn.  311,  79  N.  W.  305,  13  Cal.  626,  73  Am.  Dec.  605;  Scott 

77  A.  S.  R.  651 ;  Snodgrass  v.  An-  v.  Aultman  Co.,  211  111.  612,  71  N.  E. 

drews,  30  Miss.  472,  64  Am.  Dec.  169 ;  1112,  103   A.   S.  R.  215 ;   Baxter  v. 

Vasser  v.  Henderson,  40  Miss.  519,  90  Moses,  77  Me.  465,  1  Atl.  350,  52  Am. 

Am.  Dec.  351 ;  Raymond  v.  Blancg^ass,  Rep.  783 ;  Snodgrass  v.  Andrews,  30 

36  Mont.  449,  93  Pac.  648,  15  L.R.A.  Miss.  472,  64  Am.  Dec.  169;  Vasser 

(N.S.)    976;   Bay   State  Iron   Co.  v.  v.  Henderson,  40  Miss.  519,  90  Am. 

Qoodall,  39  N.  H.  223,  75  Am.  Dec.  Dec.  351;  Dunham  v.  Cox,  10  N.  J. 

219 ;  Hunt  v.  Field,  9  N.  J.  Eq.  36,  57  Eq.  437,  64  Am.  Dec.  460 ;  Mittnight 

Am.  Dec.  365;  Dunham  v.  Cox,  10  N.  v.  Smith,  17  N.  J.  Eq.  259,  88  Am. 

J.  Eq.  437,  64  Am.  Dec.  460 ;  Mitt-  Dec.  233 ;  Hillyer  v.  Le  Roy,  179  N.  Y. 

night  V.  Smith,  17  N.  J.  Eq.  259,  88  369,  72  N.  E.  237,  103  A.  S.  R.  919; 

Am.  Dec.  233;  Wolcott  v.  Ashenfelter,  Henderson  v.  Henderson,  133  Pa.  St. 

5  N.  M.  442,  23  Pac.  780,  8  L.R.A.  399,  19  Atl.  424,  19  A.  S.  R.  650; 

691 ;    Chautauque    County    Bank    v.  Foley  v.  Ruley,  50  W.  Va.  158,  40  S. 

White,  6  N.  Y.  236,  57  Am.  Dec.  442;  E.  382,  55  LJI.A.  916. 

Hillyer  v.  Le  Roy,  179  N.  Y.  369,  72  Notes:  90  Am.  Dec.  289;  23  L.R.A. 

N.  E.  237,  103  A.  S.  R.  919;  Cockrell  (N.S.)  33;  4  L.R.A.  354. 

V.  Schmitt,  20  Okla.  207,  94  Pac.  521,  19.  Doster  v.  Manistee  Nat.  Bank, 

129  A.  S.  R.  737;  Ziska  v.  Ziska,  20  67  Ark.  325,  55  S.  W.  137,  77  A.  S. 

Okla.    634,   95    Pac.   254,    23   L.R.A.  R.  116,  48  L.R.A.  334;   Union   Nat. 

(N.S.)  1  and  note;  Henderson  v.  Hen-  Bank  v.  Lane,  177  111.  171,  52  N.  E. 

derson,  133  Pa.  St.  399,  19  Atl.  424,  361,  69  A.  S.  R.  216 ;  Tudor  v.  Tudor, 

19  A.  S.  R.  650;  Tudor  v.  Tudor,  80  80  Vt.  220,  67  Atl.  539,  130  A.  S.  R. 

Vt.  220,  67  Atl.  539, 130  A.  S.  R.  977;  977. 

Rhodes  v.  Cousins,  6  Rand.  (Va.)  188,  20.  Stone  v.  Manning,  2  Scam.  (III.) 

18  Am.  Dec.  715;  Foley  v.  Ruley,  50  530,  35  Am.  Dec.  119;  Hym^n  v.  Lan- 

W.  Va.  158,  40  S.  E.  382,  55  L.R.A.  dry,  135  Wis.  598,  116  N.  W.  236,  128 

916 ;  Gilbert  v.  Stockman,  81  Wis.  602,  A.  S.  R.  1044.                      ' 

51  N.  W.  1076,  52  N.  W.  1045,  29  A.  Note:  23  L.R.A.(N.S.)  33. 

S.  R.  922;  Hyman  v.  Landry,  135  Wis.  1.  Scott  v.  Aultman  Co.,  211  111.  612, 

598, 116  N.  W.  236, 128  A.  S.  R.  1044.  71  N.  E.  1112,  103  A.  S.  R.  215;  Lev- 

Note :  4  L.R.A.  354.  ing  v.  Pairo,  10  la.  282,  77  Am.  Dec. 

17.  Ziska  v.  Ziska,  20  Okla.  634,  95  108 ;  O'Brien  v.  Stambach,  101  la.  40, 

Pac.  254,  23  L.R,A.(N.S.)  1.  69  N.  W.  1133,  63  A.  S.  R.  368;  John- 
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erty  before  a  bill  in  equity  can  be  maintained  to  reach  real  estate 
fraudulently  conveyed,  for  even  if  the  fraudulent  transfer  of  real 
estate  were  set  aside,  the  execution  could  not  be  levied  if  there  were 
personal  property  out  of  which  it  could  be  satisfied.' 

141.  Personal  Property. — In  the  case  of  personal  property  the  lien 
requisite  for  the  maintenance  of  a  creditor's  suit  can  only  be  acquired 
by  execution,  and  it  is  therefore  a  prerequisite  in  all  cases.*  The 
question  whether  an  execution  against  personal  property  should  be 
kept  outstanding,  or  whether  it  should  be  returned  before  starting  the 
equitable  action,  is  merely  one  of  keeping  the  lien  alive.  The  action 
being  to  remove  incumbrances  in  the  way  of  the  creditor's  lien,  the 
lien  must,  of  course,  subsist  at  the  time  the  action  is  brought;  hence 
the  rule  that  the  execution  should  be  kept  outstanding.^  It  is  not 
generally  a  condition  precedent  to  equitable  aid  to  set  aside  a  fraudu- 
lent assignment  of  the  debtor's  goods  that  the  execution  shall  have 
been  returned  nulla  bona,  since  a  return  of  the  execution  might  defeat 
the  purpose  of  a  suit  by  extinguishing  the  lien ;  *.  but  many  courts 
have  held  that  there  must  be  such  a  return  before  a  creditor  can 
reach  in  equity  personal  property  subject  to  levy.*  It  seems,  however, 
that  these  decisions  are  due  to  a  misconception  of  the  fundamental 
principle  upon  which  relief  is  granted  in  this  class  of  cases,  by  imagin- 
ing that  the  remedy  at  law  must  first  be  exhausted.' 

142.  Attachment  in  Lieu  of  Execution. — ^Where  a  judgment  has 
been  preceded  by  attachment  no  further  steps  are  necessary  to  estab- 
lish the  creditor's  right  to  proceed  in  equity,  for  the  lien  is  already 
present.  The  general  rule,  therefore,  is  that  execution  need  not  be 
issued  where  there  is  an  attachment,*  though  there  is  some  authority 

son  V.  Elkins,  90  Ky.  163,  13  S.  W.  *  5.  Ziska  v.  Ziska,  20  OMa.  634,  95 

448,  8  L.R.A.  552.  Pac.  254,  23  L.R.A.(N.S.)  1  and  note. 

Note:  90  Am.  Dec.  289.  Note:  90  Am.  Dec.  389. 

2.  Note:  23  L.R.A.(N.S.)  48.  6.  Beasley  v.  Coggins,  48  Fla.  215, 

8.  Beasley  v.  Coggins,  48  Fla.  215,  37  So.  213,  5  Ann.  Cas.  801;  Baxter 

37  So.  213,  5  Ann.  Cas.  801;  Orr  v.  v.  Moses,  77  Me.  465,  1  Atl.  350,  52 

Kenworthy,  143  la.  6,  121  N.  W.  539,  Am.  Rep.  783. 

136  A.  S.  R.  728;  Baxter  v.  Moses,  77  Note:  23  L.R.A.(N.S.)  49. 

Me.  465,  1  Atl.  350,  52  Am.  Rep.  783;  7.  Note:  23  L.R.A.(N.S.)  49. 

Snodgrass  v.  Andrews,  30  Miss.  472,  8.  Bickerstaff  v.  Doub,  19  Cal.  109, 

64  Am.  Dec.  169;  Dunham  v.  Cox,  10  79  Am.  Dec.  204;  Johnson  v.  Elkins, 

N.  J.  Eq.  437,  64  Am.  Dec.  460;  Mitt-  90  Kv.  163,  13  S.  W.  448,  8  L.R.A. 

night  V.  Smith,  17  N.  J.  Eq.  259,  88  552;  Gibbons  v.  Pemberton,  101  Mich. 

Am.  Dec.  233;  Screven  v.  Bostick,  2  397,  59  N.  W.  663,  45  A.  S.  R.  417; 

McCord  Eq.  (S.  C.)  410, 16  Am.  Dec.  Raymond  v.  Blancgrass,  36  Mont.  449, 

664 ;  Chamberlayne  V.  Temple,  2  Rand.  93   Pac.    648,   15   L.R.A.(N.S.)    976; 

(Va.)   384,  14  Am.  Dec.  786;  Rhodes  Ainsworth  v.  Roubal,  74  Neb.  723, 105 

V.  Cousins,  6  Rand.  (Va.)  188, 18  Am.  N.  W.  248,  2  L.R.A.(N.S.)  988;  Bay 

Dec.  715.  State  Iron  Co.  v.  Goodall,  39  N.  H. 

Notes:  90  Am.  Dec.  288;  23  L.R.A.  223,  75  Am.  Dec.  219;  Hunt  v.  Field, 

(N.S.)  37.  9  N.  J.  Eq.  36,  97  Am.  Dec.  365;  Wol- 

4.  Note:  23  L.R.A.(N.S.)  38.           '  cott  v.  Ashenfelter,  5  N.  M.  442,  23 
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to  the  effect  that  even  in  this  case  execution  must  be  issued.^  In  those 
jurisdictions  in  which  the  necessity  of  a  judgment  is  abolished  by 
statute,  the  right  to  proceed  in  equity  is  undoubtedly  complete  when 
the  attachment  has  issued.*^  But  in  all  cases  in  which  the  attach- 
ment lien  is  held  sufficient  without  execution  the  creditor  is-  bound 
to  show  affirmatively  that  he  is  a  creditor  of  the  defendant,*^  and 
also  that  as  a  creditor  he  has  in  the  mode  pointed  out  in  the  attach- 
ment act  acquired  the  lien  which  he  asserts.*'  In  a  race  for  priority 
the  lien  of  the  creditor  extends  back  to  the  time  of  the  attachment.*^ 

Exhaustion  of  Remedy  at  Law 

143.  Rule  Stated. — There  is  no  conflict  as  to  the  general  rule  that 
the  remedy  at  law  must  be  exhausted  before  a  court  of  equity  will 
help  a  creditor  to  lay  hold  of  the  debtor's  property  not*  subject  to 
execution/*  or  before  it  will  entertain  a  bill  to  compel  a  discovery  of 
a  judgment  debtor's  property.**^    The  exhaustion  of  legal  remedies  is 

Pac.  780,  18  L.R.A.  691;  Shreveport  v.  Henderson,  40  Miss.  519,  90   Am. 

First  Nat.  Bank  v.  Randall,  20  R,  I.  Dec.   351;   State  v.  Goggin,  191  Mo. 

319,  38  Atl.  1055,  78  A.  S.  R.  867;  482,  90  S.  W.  379,  109  A.  S.  R.  826; 

Glasscock  v.   Batten,  6  Rand.    (Va.)  Bay  State  Iron  Co.  v.  Goodall,  39  N. 

78, 18  Am.  Dec.  703.  H.  223,  75  Am.  Dec.  219;  Candler  v. 

Note:  23  L.R.A.(N.S.)  39.  Pettit,  1  Paige  (N.  Y.)   168,  19  Am. 

9.  Rice  V.  Barnard,  20  Vt.  479,  50  Dec.  399;  Beck  v.  Burdett,  1  Paige  (N. 
Am.  Dec.  54.  Y.)  305,  19  Am.  Dec.  436;  Edmeston 

10.  Note:  34  A.  S.  R.  855.  v.  Lyde,  1  Paige  (N.  Y.)  637,  19  Am. 

11.  Note:  34  A.  S.  R.  856.  Dec.  454;  Tarbell  v,  Griggs,  3  Paige 

12.  Note:  34  A.  S.  R.  856.  (N.  Y.)  208,  23  Am.  Dec.  790;  Chau- 

13.  McClellan  v.  Solomon,  23  Fla:  tauque  County  Bank  v.  White,  6  N.  Y. 
437,  2  So.  825, 11  A.  S.  R.  381.  236,  57  Am.  Dec.  442;  Shaw  v.  Dwight, 

14.  Menx  v.  Anthony,  11  Ark.  411,  27  N.  Y.  244,  84  Am.  Dec  275;  Gates 
52  Am.  Dec.  274;  Heyneman  v.  Dan-  v.  Andrews,  37  N.  Y.  667,  97  Am.  Dec. 
nenberg,  6  Cal.  376,  65  Am.  Dec.  519j  764;  Brown  v.  Long,  36  N.  C.  190,  36 
Conrov  v.  Woods,  13  Cal.  626,  73  Am.  Am.  Dec.  43 ;  Williams  v.  Commercial 
Dec.  605 ;  Blanc  v.  Paymaster  Min.  Nat.  Bank,  49  Ore.  492,  90  Pac.  1012, 
Co.,  95  Cal.  524,  30  Pac.  765,  29  A.  91  Pac.  443,  11  L.R.A.(N.S.)  857; 
S.  R.  149;  Fecheimer  v.  Hollander,  6  Screven  v.  Bostock,  2  McCord  Eq.  (S. 
Mackey  (D.  C.)  512,  1  L.R.A.  368;  C.)  410,  16  Am.  Dec.  664;  Bates  v. 
Stone  V.  Manning,  2  Scam,  (HI.)  530,  Cobb,  29  S.  C.  395,  7  S.  E.  743,  13  A. 
35  Am.  Dec.  119;  Miller  v,  Davidson,  S.  R.  742;  Wasmer  v.  Law,  3  Wash, 
3  Gilman  (111.)  518,  44  Am.  Dec.  715;  500,  28  Pac,  1109,  29  Pac.  927,  28  A. 
Loving  V.  Pairo,  10  la.  282,  77  Am.  S.  R.  56,  15  L.R.A.  784;  Gilbert  v. 
Dec.  108 ;  O'Brien  v.  Stambach,  101  Stockman,  81  Wis.  602,  51  N.  W.  1076, 
la.  40,  09  N.  W.  1133,  63  A.  S.  R.  52  N.  W.  1045,  29  A.  S.  R.  922;  Piers- 
368;  Waller  v.  Todd,  3  Dana  (Ky.)  toff  v.  Jorges,  86  Wis.  128,  56  N.  W. 
503,  28  Am.  Dec.  94;  Overmire  v.  Ha-  735,  39  A.  S.  R.  881. 

worth,  48  Minn.  372,  51  N.  W.  121,  31       Notes:  90  Am.  Dec.  288;  23  L.R.A. 
A.   S.  R.  660;  Spooner  v.  Travelers'    (N.S.)  59. 

Ins.  Co.  of  Hartford,  76  Minn.  311,       15.  Chautauque     County     Bank     ▼. 
79  N.  W.  305,  77  A.  S.  R.  651 ;  Vasser   White,  6  N.  Y.  236,  57  Am.  Dec  442. 
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evidenced  by  the  issuance  of  execution  and  its  return  unsatisfied.^* 
Creditors  are  not  required  to  go  beyond  the  state  of  their  residence 
in  search  of  that  property,  before  they  have  proceeded  in  the  state 
of  his  and  their  residence  to  subject  to  their  judgments  property 
transferred  in  fr^ud  of  his  creditors,^'  nor  are  they  required  to  issue 
execution  and  secure  a  return  of  nulla  bona  in  every  county  in 
which  there  is  any  possibility  that  the  debtor  may  have  property.** 
The  usual  requirement  is  that  the  execution  must  be  sent  to  the 
county  of  the  debtor's  residence,  and  that  an  attempt  must  be  made 
to  levy  on  property  there  before  the  remedy  at  law  can  be  said  to 
have  been  exhausted.**  A  return  of  an  execution  must  expressly  show 
that  the  debtor  had  no  property  subject  to  levy,  in  order  that  a 
creditors'  bill  may  be  based  thereon.^®  But  if  this  fact  appears  on  the 
face  of  the  return,  no  further  proof  is  required.  The  return  of  the 
sheriff  on  an  execution  nulla  bona  is  conclusive  of  the  question  that 
the  creditor  has  exhausted  his  legal  remedies,  and  is  entitled  to  main- 
tain his  equitable  action.*  There  must  be  an  effort  made  in  good 
faith  to  find  property  on  which  to  levy.  Any  collusive  return  of  the 
writ  would  be  fatal  to  relief  in  equity.*  A  return  nulla  bona  on  an 
execution  issued  by  a  justice  of  the  peace  will  not  support  a  creditors* 
bill,  since  the  return  is  no  evidence  that  the  defendant  has  not  real 
estate  subject  to  execution.*  It  has  generally  been  held  that,  before 
a  creditor  may  proceed  against  the  property  not  subject  to  levy  of  one 
joint  debtor,  he  must  exhaust  his  legal  remedy  against  all  the  others,* 
but  there  is  also  authority  to  the  contrary.*  A  number  of  courts  hold, 
as  is  seen  by  some  of  the  authorities  above  cited,  that  the  execution 
and  its  return  unsatisfied  must  be  pleaded.* 

16.  Heyneman  V.  Dannenberg,  6  Cal.  1045,  29  A.   S.  R.  922;   Pierstoff  v. 

376,    65   Am.    Dec.    519 ;    Conroy    v.  Jorges,  86  Wis.  128,  56  N.  W.  735,  39 

Woods,  13  Cal.  626,  73  Am,  Dec.  605 ;  A.  S.  R.  881. 

Miller  v.  Davidson,  3   Gilman   (111.)  Note:  90  Am.  Dec.  288. 

618,  44  Am.   Dec.   715;   Spooner  v.  17.  O'Brien  v.  Stambach,  101  la.  40, 

Travelers'   Ins.   Co.   of  Hartford,  76  69  N.  W.  1133,  63  A.  S.  R.  368. 

Minn.  311,  79  N.  W.  305,  77  A.  S.  R.  18.  Shaw  v.  Dwight,  27  N.  Y.  244, 

651 ;  Bay  State  Iron  Co.  v.  Goodall,  84  Am.  Dec.  275. 

39  N.  H.  223,  75  Am.  Dec.  219;  Beck  19.  Note:  23  L.R.A.(N.S.)  64. 

Y.  Burdett,  1  Paige  {N.  Y.)   305,  19  20.  Note:  23  L.R.A.(N.S.)   66. 

Am.  Dec.  436;  Edmeston  v.  Lyde,  1  1.  Note:  23  L.R.A.(N.S.)  68. 

Paige  (N.  Y.)  637,  19  Am.  Dec.  454;  2.  Note:  23  L.R.A.(N.S.)  74. 

Shaw  V.  Dwight,  27  N.  \.  244,  84  Am.  3.  Note:  23  L.R.A.(N.S.)  79. 

Dee.  275;  Gates  v.  Andrews,  37  N.  Y.  4.  Note:  23  L.R.A.(N.S.)  76. 

€57,  97  Am.  Dec.  764;  Brown  v.  Long,  5.  Bates  v.  Cobb,  29  S.  C.  395,  7  S. 

36  N.  C.  190,  36  Am.  Dec.  43 ;  Ziska  v.  E.  743,  13  A.  S.  R.  742. 

Ziaka,  20  Okla.  634,  95  Pac.  254,  23  6.  Yasser   v.    Henderson,   40    Miss. 

L.R.A.(N.S.)    1   and  note;   Bates   v.  519,  90  Am.  Dec.  351;  Ziska  v.  Ziska, 

Cobb,  29  S.  C.  395,  7  S.  E.  743,  13  20  Okla.  634,  95  Pac.  254,  23  L.R.A. 

A.  S:  R.  742;  Gilbert  v.  Stockman,  81  (N.S.)  1. 
Wis.  602,  51  N.  W.  1076,  52  N.  W. 
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144.  Exceptions  to  and  Qualifications  of  Rule. — The  requirements 
of  the  issuance  of  execution  and  its  return  nulla  bona  before  invoking 
the  equitable  remedy  to  set  aside  a  fraudulent  conveyance  will  usually 
be  relaxed  if  it  be  shown  that  such  procedure  would  be  vain.'  So  the 
impossibility,  impracticability,  or  futility  of  exhausting  the  remedy 
at  law  has  been  held  to  be  a  sufficient  excuse  for  not  doing  so.®  It 
has  been  s^id  that  insolvency  may  be  an  excuse  for  not  issuing  execu- 
tion.'  An  exception  in  the  case  of  insolvency,  however,  does  not  seem 
consistent  with  the  general  rule,  for  a  debtor  may  be  unable  to  meet 
his  obligations,  and  still  be  possessed  of  enough  tangible  property  to 
satisfy  the  creditor's  claim.*®  If,  however,  by  insolvency  is  meant 
that  the  debtor  has  no  property  subject  to  levy,  then  the  exception  to 
the  rule,  which  excuses  issuance  and  return  of  execution,  is  proper.** 
Similarly  in  the  case  of  an  absconding  or  nonresident  debtor,  when 
no  assets  can  be  reached  by  attachment  or  execution,  none  need  be 
issued;  **  and  it  has  been  held  sufficient  to  aver  in  appropriate  lan- 
guage the  lack  of  any  other  available  assets,**  though  other  decisions 
indicate  a  contrary  doctrine.**  But  when  a  statute  in  positive  terms 
directs  the  return  of  execution  nulla  bona,  it  has  been  held  that  that 
condition  cannot  be  dispensed  with.**  Sometimes  there  are  several 
creditors,  and  the  remedy  at  law  has  been  exhausted  as  to  one,  or  one 
creditor  having  several  claims  has  exhausted  his  remedy  as  to  one  of 
them.  Under  such  circumstances,  to  require  each  creditor  to  exhaust 
his  remedy  at  law  where  one  creditor  has  done  so,  or  to  require  one 
creditor  to  exhaust  his  remedy  on  each  of  his  several  claims,  would  be  a 
useless  formality,  and  consequently  proof  that  the  remedy  has  been 

7.  State  V.  Parsons,  147  Ind.  579,  47       Notes :  90  Am.  Dec.  288 ;  23  L.RX 
N.  E.  17,  62  A.  S.  R.  430;  O'Brien  v.   (N.S.)  88. 

Stambacb,  101  la.  40,  69  N.  W.  1133,       10.  Note:  23  L.R.A.(N.S.)  88. 
63  A.  S.  R.  368 ;  Lyons  v.  Murray,  95       11.  State  v.  Parsons,  147  Ind.  579, 

Mo.  23,  8  S.  W.  170,  6  A.  S.  R.  17;  47  N.  E.  17,  62  A.  S.  R.  430;  O'Brien 

Bomberger  v.  Turner,  13  Ohio  St.  263,  v.  Stambach,  101   la.  40,  69  N.  W. 

82  Am.  Dec.  438 ;  Ziska  v.  Ziska,  20  1133,  63  A.  S.  R.  368 ;  Lyons  v.  Mur- 

Okla.    634,    95    Pac.    254,    23   L.R.A.  ray,  95  Mo.  23,  8  S.  W.  170,  6  A.  S. 

(N.S.)  1  and  note;  Benham  v.  Ham,  R.  17;  Ziska  v.  Ziska,  20  Okla.  634,  95 

5  Wash.  128,  31  Pac.  459,  34  A.  S.  R.  Pac.  254,  23  L.R.A.(N.S.)  1;  Benham 

851.  v.  Ham,  5  Wash.  128,  31  Pac  459,  34 

8.  Notes :    90    Am.    Dec.    288 ;    23  A.  S.  R.  851. 

L.R.A.(N.S.)  82.  Notes:  90  Am.  Dec  288;  23  LJI.A. 

9.  State  V.  Parsons,  147  Ind.  579,   (N.S.)  88. 

47  N.  E.  17,  62  A.  S.  R.  430 ;  O'Brien  12.  Note :  90  Am.  Dec  290. 

V.   Stambach,  101  la.  40,  69  N.  W.  13.  Bomberger  v.  Turner,  13  Ohio 

1133,  63  A.  S.  R.  368;  Lyons  v.  Mur-  St.  263,  82  Am.  Dec  438;  Ziska    v. 

ray,  95  Mo.  23,  8  S.  W.  170,  6  A.  S.  Ziska,  20  Okla.  634,  96  Pac  254,  23 

R.  17;  Ziska  v.  Ziska,  20  Okla.  634,  L.R.A.(N.S.)  1. 

95  Pac  254,  23  L.R.A.(N.S.)  1;  Ben-  14.  Davis  v.  Chase,  169  Ind.  242,  64 

ham  V.  Ham,  5  Wash.  128,  31  Pac.  459,  N.  E.  88,  853,  95  A.  S.  R.  294. 

34  A.  S.  R.  851.  16.  Note:  23  L.R.A.(N.S.)  82. 

638 


12  B.  C.  L.       FRAUDULENT  CONVEYANCES       §§  145,  146 

exhausted  on  one  claim  is  sufficient  to  warrant  proceedings  in  equity 
on  others  against  the  same  debtor.^^ 

145.  Original  Equity  Jurisdiction  as  Affecting  llule. — There  are 
cases  in  which  the  equity  jurisdiction  is  original,  and  all  preliminary 
steps  such  as  securing  judgment  and  issuing  execution  are  unneces- 
sary.*' So  it  has  been  held  that  where  there  is  no  adequate  remedy 
at  law,  and  relief  can  be  available  only  in  a  court  of  equity,  the  court 
will  not  require  a  creditor  at  large  to  obtain  an  empty  judgment  and 
fruitless  execution  before  entertaining  a  bill.*®  Where  the  object  of 
a  bill  is  the  enforcement  of  a  trust,  the  case  falls  within  the  original 
equity  jurisdiction,  and  therefore  the  exhaustion  of  the  remedy  hi  law 
is  unnecessary.*'  In  many  jurisdictions  statutes  have  been  passed 
which  materially  alter  the  rights  of  creditors  in  equity.  The  remedy 
and  the  conditions  precedent  in  such  jurisdictions  depend  on  the  word- 
ing of  the  particular  statute  in  force.  Naturally  where  the  statute 
confers  the  right  on  creditors  to  enforce  their  claims  in  equity,  no  prior 
judgment  or  resort  to  legal  remedies  is  demanded  to  establish  their 
interest.*®  When  property  is  purchased  by  the  debtor  and  conveyed 
to  a  third  person,  an  interesting  question  arises  with  reference  to  con- 
ditions precedent  to  equitable  relief,  under  statutes  making  an  equi- 
table trust  result  in  favor  of  creditors  under  such  circumstances.  Does 
this  trust  invest  the  chancery  court  with  original  jurisdiction  to  reach 
this  property?  Or  is  this  merely  to  be  regarded  as  an  equitable  asset 
of  the  debtor  which  can  be  reached  only  after  the  creditor  has  obtained 
judgment  and  exhausted  his  remedy  at  law?  The  courts  have  usually 
taken  the  latter  view,  but  the  former  is  more  in  accord  with  the 
decisions  upholding  the  original  jurisdiction  of  courts  of  equity  to 
enforce  nonstatutory  trusts  in  favor  of  the  cestui  que  trust.* 

146.  Particular  Applications  of  Rule. — ^Where  it  is  held  that  relief 
is  granted  against  the  estates  of  deceased  debtors  under  the  original 
powers  of  a  court  of  equity,  it  would  appear  to  be  unnecessary  first  to 
establish  the  claim  at  law.*    Personal  assets  are,  however,  usually  the 

16.  Waller  v.  Todd,  3  Dana  (Kv.)  A.  S.  R.  660;  Arnold  v.  Hagerman,  45 
503,  28  Am.  Dec.  94;  Reyburn  v.  Mit-  N.  J.  Eq.  186,  17  Atl.  93,  14  A.  S.  R. 
chell,  106  Mo.  365,  16  S.  W.  592,  27  712 ;  Warren  v.  Union  Bank  of  Roch- 
A.  S.  R.  350.  ester,  157  N.  Y.  259,  51  N.  E.  1036,  68 

Note:  23  L.R.A.(N.S.)  77.  A.  S.  R.  777,  43  L.R.A.  256. 

17.  Hall  V.  Alabama  Terminal,  etc.,       Note:  23  L.R.A.CN.S.J  102. 

Co.,  143  Ala.  464,  39  So.  285,  5  Ann.  18.  Overmire  v.  Haworth,  48  Minn. 

Cas.  363,  2  L.R.A.(N.S.)  130;  Vail  v.  372,  51  N.  W.  121,  31  A.  S.  R.  660. 

Hammond,  60  Conn.  37^  22  Atl.  954,  Note:  23  L.R.A.(N.S.)  103. 

25  A.  S.  R.  330;  Albany,  etc..  Iron,  19.  Overmire  v.  Haworth,  48  Minn, 

etc.,    Co.    V.    Southern    Agricultural  372,  51  N.  W.  121,  31  A.  S.  R.  660. 

Works,  76  Ga.  135,  2  A.  S.  R.  26;  Note:  23  L.R.A.(N.S.)  105. 

Miller  V.  Davidson,  3  Oilman  (111.)  518,  20.  Note:  23  L.R.A.(N.S.)   113. 

44  Am.   Dec.   715;   Overmire  v.  Ha-  1.  Note:  23  L.R.A.(N.S.)  107. 

worth,  48  Minn.  372,  51  N.  W.  121,  31  2.  Note:  23  L.R.A.(N.S.)  111. 
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primary  fund  for  the  payment  of  a  deceased  debtor's  debts,  and  there- 
fore must  be  first  exhausted  before  the  equitable  remedy  is  available.' 
So  where  the  same  court  administers  both  law  and  equity,  and  may 
grant  both  legal  and  equitable  remedies  in  the  same  action,  a  creditor 
may,  on  the  same  complaint,  recover  judgment  for  his  debt,  and  also 
the  necessary  equitable  aid  to  obtain  payment  out  of  any  property  of 
the  debtor  which  a  law  court  could  not  reach.*  An  effort  has  been 
made  in  the  case  of  debtor  corporations  to  dispense  with  the  usual  con- 
ditions precedent  to  equitable  aid  to  creditors  on  the  theory  that  a  cor- 
poration's property  is  a  trust  fund  for  the  benefit  of  creditors.*  The 
attempt  to  get  into  chancery  on  this  theory  has,  however,  generally 
been  unsuccessful.*  The  creditor  of  a  partnership  cannot,  before 
judgment,  maintain  an  action  to  set  aside  as  fraudulent  a  conveyance 
of  the  partnership  assets  by  the  surviving  partner,  on  the  theory  that 
the  assets  of  the  partnership  are  held  in  trust  for  all  the  creditors  by 
the  surviving  partner  or  his  transferee.' 

XIII.  Rights  and  Liabilities  of  Fraudulent  Grantee 

147.  In  General. — The  general  rule  is  that  a  conveyance  in  which 
there  is  actual  fraud,  both  parties  participating,  is  utterly  void  as  to 
conditions  and  will  not  be  permitted  to  stand  as  security  for  any  pur- 
pose. Therefore  a  grantee  of  real  or  personal  estate,  when  it  is  shown 
that  the  transfer  was  made  with  intent  to  defraud  or  to  hinder  and 
delay  creditors,  has  no  equity  as  against  such  creditors  to  be  protected 
for  the  amount  which  he  actually  paid  on  such  purchase.®    Such  a 

8.  Note:  23  L.R.A.(N.S.)  112.  A.  S.  R.  651;  Stovall  v.  Farmers'  etc., 

4.  Vail  V.  Hammond,  60  Conn.  374,  Bank   of   Memphis,   8   Smedes   &    M. 

22  Atl.  954,  25  A.  S.  R.  330.  (Miss.)  305,  47  Am.  Dec.  85;  Ladd  v. 

Note:  23  L.R.A.(N.S.)    84.  Wiggin,  35  N.  H.  421,  69  Am.  Dec. 

6.  See  Corporations,  vol.  7,  p.  198.  551;  Sands  v.  Codwise,  4  Johns.    (N. 

6.  Note:  23  L.R.A.(N.S.)  109.  Y.)  536,  4  Am.  Dec.  305;  Mandeville 

7.  Note:  23  L.R.A.(N.S.)  110.  v.  Avery,  124  N.  Y.  376,  26  N.  E.  951, 

8.  Moore  v.  Tarlton,  3  Ala.  444,  37  21  A.  S.  R.  678;  Lyons  v.  Leahy,  15 
Am.  Dec.  701;  Goodwin  v.  Hammond,  Ore.  8,  13  Pac.  643,  3  A.  S.  R.  133; 
13  Cal.  168,  73  Am.  Dec.  574;  Sanford  Philbriek  v.  O'Connor,  15  Ore.  15,  13 
V.  Wheeler,  13  Conn.  165,  33  Am.  Dec.  Pac.  612,  3  A.  S.  R.  139;  Gilbert  v. 
389;  Bigby  v.  Warnock,  115  Ga.  385,  Hoffman,  2  Watts  (Pa.)  66,  26  Am. 
41  S.  E.  622,  57  L.R.A.  754;  Beidler  Dec.  103;  Whiting  v.  Johnson,  11  Serg. 
V.  Crane,  135  111.  92,  25  N.  E.  655,  25  &  R.  (Pa.)  328,  14  Am.  Dec.  633; 
A.  S.  R.  349;  Biggins  v.  Lambert,  213  Renninger  v.  Spatz,  128  Pa.  St.  524, 
111.  625,  73  N.  E.  371,  104  A.  S.  R.  18  Atl.  405,  15  A.  S.  R.  692;  Miller 
238;  Blair  v.  Smith,  114  Ind.  114,  15  v.  Tollison,  1  Harp.  Eq.  (S.  C.)  145, 
N.  E.  817,  5  A.  S.  R.  593;  Beale  v.  14  Am.  Dec.  712;  Chamberlayne  v. 
Delancy,  6  Mart.  N.  S.  (La.)  640,  17  Temple, '2  Rand.  (Va.)  384,  14  Am. 
Am.  Dec.  199;  Sidensparker  v.  Siden-  Dec.  786;  Penn  v.  Whitehead,  17 
sparker,  52  Me.  481,  83  Am.  Dec.  527;  Grat.  (Va.)  503,  94  Am.  Dec.  478. 
Spooner  v.  Travelers'  Ins.  Co.  of  Hart-  Notes :  34  A.  S.  R.  398 ;  4  L.R  A. 
ford,  76  Minn.  311,  79  N.  W.  305,  77  353;  9  L.R.A.  418;  32  L.R.A.  72. 
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grantee  has  not  even  the  right  to  insist  that  the  creditor  shall  first 
exhaust  his  other  means  of  payment.'  The  cardinal  principle  in  all 
such  cases  is  that  the  property  of  the  debtor  shall  not  be  diverted  from 
the  payment  of  his  debts  to  the  injury  of  his  creditors,  by  means  oi 
the  fraud.**  It  has  been  held,  however,  that  this  severity  of  the  law 
will  be  exercised  only  when  the  grantee  is  sui  juris,  and  that  if  the 
grantee  is  not  sui  juris  the  property  conveyed  will  stand  as  security 
for  the  consideration  actually  advanced  even  though  there  has  been 
actual  fraud  participated  in  by  the  grantee.**  A  conveyance  pending 
a  suit  is  void,  even  where  the  purchase  is  bona  fide  and  no  protection 
will  be  extended  to  such  purchases  for  the  consideration  actually 
paid.**  Where  a  deed  is  merely  constructively  fraudulent,  or  where 
it  appears  that  the  grantee  has  acted  bona  fide  and  did  not  participate 
in  the  fraud,  it  will  be  permitted  to  stand  as  security  for  what  is  justly 
due  to  the  grantee  thereon,**  though  some  decisions  hold,  even  in  the 
case  of  constructive  fraud,  that  the  courts  will  not  inquire  what 
amount  of  consideration  was  paid,  but  will  hold  the  entire  transaction 
void,  as  is  done  in  the  case  of  actual  fraud.** 

148.  Extent  of  Grantee's  Liability. — A  fraudulent  grantee  cannot 
be  required  to  account  to  the  creditors  of  bis  vendor  for  any  greater 
sum  than  the  value  of  the  property  acquired  by  him  under  the  trans- 
fer,** and  he  may  relieve  himself  from  liability  to  the  creditors  of  his 
grantor  by  paying  to  bona  fide  creditors  a  sum  of  money  equal  to  the 
value  of  such  property,**  or  he  may  claim  credit  pro  tanto  for  a 

9.  Spooner  v.  Travelers'  Ins.  Co.  of  (Ky.)  503,  28  Am.  Dec  94;  Spindler 
Hartford,  76  Minn.  311,  79  N.  W.  305,  v.  Atkinson,  3  Md.  409,  56  Am.  Dec* 
77  A.  S.  R.  651.  755;    Ripley    v.    Severance,    6    Pick. 

10.  Goodwin  v.  Hammond,  13  Cal.  (Mass.)  474,  17  Am.  Dec.  397;  With- 
168,  73  Am.  Dec.  574;  Beidler  v.  Crane,  row  v.  Warner,  56  N.  J.  Eq.  795,  35 
135  III.  92,  25  N.  E.  655,  25  A.  S.  R.  Atl.  1057,  40  Atl.  721,  67  A.  S.  R. 
349;  Sidensparker  v.  Sidensparker,  52  501;  Edmeston  v.  Lyde,  1  Paige  (N. 
Me.  481,  83  Am.  Dec.  527;  Gilbert  v.  Y.)  637,  19  Am.  Dec.  454;  Gordon  v. 
Hoffman,  2  Watts  (Pa.)  66,  26  Am.  Preston,  1  Watts  (Pa.)  385,  26  Am. 
Dec.  103.  Dec.  75;  Nichols  v.  Reynolds,  1  E.  I. 

Note:  4  L.R.A.  353.  30,   36   Am.   Dec.  238;   Anderson   v. 

11.  Penn  v.  Whitehead,  17  Grat.  Fuller,  1  McMul.  Eq.  (S.  C.)  27,  36 
<Va.)  503,  94  Am.  Dec.  478.  Am.  Dec.  290;  Tillman  v.  Heller,  78 

12.  Jackson  v.  Andrews,  7  Wend.  Tex.  597,  14  S.  W.  700,  22  A.  S.  R. 
<N.  Y.)  152,  22  Am.  Dec.  574.  77,  11  L.R.A.  628. 

13.  Goodwin  v.  Hammond,  13  Cal.  Notes :  4  L.R.A.  353 ;  32  L.R.A.  72. 
168,  73  Am.  Dec.  574;  Sanford  v.  14.  Harting  v.  Jockers,  136  111.  627, 
Wheeler,  13  Conn.  165,  33  Am.  Dec.  27  N.  E.  188,  29  A.  S.  R.  341. 

389;  Beidler  v.  Crane,  135  111.  92,  26  15.  Cottingham  v.  Greely  Barnham 
N.  E.  655,  25  A.  S.  R.  349 ;  Harris  v.  Grocery  Co.,  129  Ala.  200,  30  So.  660, 
Brink,  100  la.  366,  69  N.  W.  684,  62  87  A.  S.  R.  58. 

A.  S.  R.  578 ;  Short  v.  Tinsley,  1  Mete.  16.  Stover  v.  Herrington,  7  Ala.  I42, 
(Ky.)  397,  71  Am.  Dec.  482;  Partlow  41  Am.  Dec.  86;  Cottingham  v.  Greely 
V.  Lane,  3  B.  Monroe  (Ky.)  424,  39  Bamham  Grocery  Co.,  129  Ala.  200, 
Am.  Dec.  473;  WaDer  v.  Todd,  3  Dana  30  So.  560,  87  A.  S.  R.  58;  Knower 
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smaller  sum  so  paid,*'  and  it  is  immaterial  that  he  was  compelled  to 
make  such  payment  by  legal  process;  *®  but  in  such  case  the  burden  is 
on  the  fraudulent  grantee  not  only  to  show  the  payment,  but  also 
to  show  that  the  debts  discharged  were  subsisting,  legal,  bona  fide  de- 
mands against  his  grantor.*®  The  whole  object  of  the  law  is  to  make 
the  grantee  disgorge  the  ill-gotten  gain  by  virtue  of  the  fraudulent 
transaction.  When  he  does  this,  either  by  returning  the  property  or 
its  equivalent  in  money,  he  cannot  be  punished  by  making  him  pay 
more.*®  A  grantee  under  a  fraudulent  conveyance  cannot  acquire  a 
title  by  possession,  however  long  continued,  against  the  grantor^s  cred- 
itors.* When  a  decree  is  entered  in  favor  of  a  creditor  and  against 
several  voluntary  donees,  contribution  among  them  should  be  decreed 
so  that  each  should  pay  no  more  than  his  just  share;  but  all  should  be 
liable  as  far  as  they  have  received  funds  from  the  donor,  for  the 
failure  of  any  one  to  pay  his  proportion,  until  the  debt  is  satisfied.* 
149.  Rents  and  Profits. — Fraudulent  conveyances  are  not  all  alike. 
Some  are  made  with  an  understanding  that  the  grantee  shall  hold  the 
property  for  the  use  and  benefit  of  the  grantor.  Such  an  arrangement 
is  known  as  a  "secret  trust,"  and  the  grantee  is  subject  to  the  same 
liability  to  creditors  for  rents  and  profits  as  could  have  been  asserted 
against  the  debtor  had  the  transfer  never  taken  place.®  But  when 
the  grantee  takes  the  property  with  the  intent  to  hold  title  not  only 
as  against  creditors  but  as  against  the  grantor,  there  is  a  conflict 
of  authority  as  to  whether  he  is  liable  for  rents  and  profits  accruing 
before  the  conveyance  is  set  aside.^  In  some  cases  it  is  held  that 
.  no  such*  liability  exists,*  but  the  opposite  doctrine  finds  support  in 
many  decisions,®  and  this  even  in  cases  where  the  fraud  is  construc- 
tive merely.'    Where  liability  for  rents  and  profits  at  a  time  when 

r.  Central  Nat.  Bank,  124  N.  Y.  552,   S.  W.  485,  Ann.  Cas.  1914A  998  and 
27  N.  E.  247,  21  A.  S.  R.  700.  note. 

17.  Stover  v.  Herrington,  7  Ala.  142,       4.  Note :  Ann.  Cas.  1914A  1008. 

41  Am.  Dec.  86.  6.  Tate  v.  Sanders,  245  Mo.  186, 149 

18.  Betts  V.  Union  Bank,  1  Har.  &  S.  W.  485,  Ann.  Cas.  1914A  998  and 
G.    (Md.)   175,  18  Am.  Dec.  283.  note;  Hillyer  v.  Le  Roy,  179  N.  Y.  369^ 

19.  Cottingbam  v.  Greely  Bamham  72  N.  E.  237,  103  A.  S.  R.  919. 
Grocery  Co.,  129  Ala.  200,  30  So.  560,  6.  Brady  v.  Irby,  101  Ark.  573,  142 
87  A.  S.  R.  58.  S.  W.  1124,  Ann.  Cas.  1913E  1054; 

20.  Cottingham  v.  Greely  Barnham  Spindler  v.  Atkinson,  3  Md.  409,  56 
Grocery  Co.,  129  Ala.  200,  30  So.  560,  Am,  Dec.  755 ;  Lander  v.  Ziehr,  15Cy 
87  A.  S.  R,  58;  Ladd  v.  Wiggin,  35  Mo.  403,  51  S.  W.  742,  73  A.  S.  R. 
N.  H.  421,  69  Am.  Dec.  551;  Hamilton  456;  Sands  v.  Codwise,  4  Johns.  (N. 
Nat.  Bank  v.  Halsted,  134  N.  Y.  520,  Y.)  536,  4  Am.  Dec.  305;  Loos  v.  Wil- 
31  N.  E.  900,  30  A.  S.  R.  693.  kinson,  110  N.  Y.  195,  18  N.  E.  99,  1 

1.  Beach  v.  Catlin,  4  Day  (Conn.)    L.R.A.  250. 

284,  4  Am.  Dec.  221.  Note:  Ann.  Cas.  1914A  1009. 

2.  Chamberlayne  v.  Temple,  2  Rand.       7.  Spindler  v.  Atkinson,  3  Md.  409, 
(Va.)  384,  14  Am.  Dec.  786.  56  Am.  Dec  755. 

8.  Tate  v.  Sanders,  245  Mo.  186, 149  .. 
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the  creditor  is  not  entitled  to  possession  is  recognized,  it  is  usually 
deemed  to  begin  on  the  assertion  of  a  right  to  have  the  conveyance 
set  aside.^  The  only  way  a  creditor  can  reach  the  rents  and  profits 
received  by  the  grantee  is  by  an  accounting  in  equity ,•  and  he  is 
entitled  to  such  accounting  only  after  he  has  recovered  a  judgment,  and 
according  to  some  authorities,  after  he  has  caused  a  receiver  to  be  ap- 
pointed.^®  Where  a  trustee  is  appointed  for  the  debtor  in  insolvency 
or  bankruptcy  proceedings  it  has  bpen  held  that  the  right  of  property 
vests  in  him  from  the  time  of  his  appointment  and  that  the  grantee 
is  liable  for  rents  and  profits  from  that  time.^^ 

150.  Credit  for  Honeys  Expended. — ^When  a  fraudulent  grantee 
is  compelled  to  account  for  rents  and  profits  he  will  be  allowed  credits 
for  expenditures  necessarily  made  by  him  for  ther  preservation  of  the 
property,  or  for  the  discharge  of  pre-existing  liens  thereon,^*  as  for 
instance  for  taxes  which  he  has  paid,*'  for  the  amount  expended  for 
repairs  that  were  necessary  for  the  preservation  of  the  property  and  to 
keep  the  same  tenantable.*^  But  he  will  not  be  allowed  for  permanent 
improvements  made  on  the  granted  property  to  suit  his  fancy,  or 
simply  to  promote  his  supposed  interests,**  except  in  cases  where  they 
may  be  removed  from  the  property  and  leave  it  in  the  condition  it 
was  in  when  fraudulently  conveyed.**  The  grantee  may  also  be 
credited  with  the  amount  of  interest  paid  on  the  mortgages  which 
were  valid  liens  on  the  property  so  far  as  the  same  is  within  the  rate 
which  could  have  been  enforced  by  the  mortgagees,  but  he  is  not  en- 
titied  to  credit  for  interest  paid  in  excess  of  the  amount  which  could 
have  been  legally  enforced.*'  In  some  cases  the  grantee  will  also 
be  credited  with  commissions  paid  for  the  collection  of  the  rent.*^ 
If  the  grantee  be  innocent  of  any  part  in  the  fraud  he  may  be  allowed 
credit  for  any  payments  he  has  made  in  good  faith.*^  The  entire 
complexion  of  the  case  may  be  different  where  it  is  the  fraudulent 

8.  Note:  Ann.  Cas.  1914A  1011.         Loos  v.  Wilkinson,  113  N.  Y.  485,  21 

9.  Loos  V.  Wilkinson,  113  N.  Y.  485,   N.  E.  392,  10  A.  S.  R.  495,  4  L.R.A. 
21    N.   E.  392,  10  A.   S.  R.  495,  4  353. 

LJI.A.  353.  16.  Seibel  v.  Higham,  216  Mo.  121, 

10.  Note:  4  L.R.A.  354.  115  S.  W.  987,  129  A.  S.  R.  502. 

11.  Note:  Ann.  Cas.  1914 A  1011.  17.  Loos  v.   Wilkinson,  113   N.   Y. 

12.  Rncker    v.    Abell,   8    B.    Mon.  485,  21  N.  E.  392,  10  A.  S.  R.  495,  4 
(Ky.)  566,  48  Am.  Dee.  406.  L.R.A.  353;  Hamilton  Nat.  Bank  v. 

13.  Loos  ▼.  WiDrinson,  113  N.  Y.   Halsted,  134  N.  Y.  520,  31  N.  E.  900, 
485,  21  N.  E.  392,  10  A.  S.  R.  495,  4  30  A.  S.  R.  693. 

L.R.A.  353;  Bamberger  v.  Turner,  13  18.  Loos  v.  Wilkinson,  113  N.  T. 
Ohio  St.  263,  82  Am.  Dec.  438.  485,  21  N.  E.  392,  10  A.  S.  R.  495,  4 

14.  Spindler  v.  Atkinson,  3  Md.  409,  L.R.A.  353. 

66  Am.  Dec.  755;  Loos  v.  Wilkinson,  19.  Lewis  v.  Whittemore,  5  N.  H. 
113  N.  Y.  485,  21  N.  E.  392,  10  A.  S.  364,  22  Am.  Dec.  466;  Fluegel  v.  Hens- 
R.  495,  4  L.R.A.  353  and  note,  chel,  7  N.  D.  276,  74  N.  W.  996,  66 

16.  Seibel  v.  Higham,  216  Mo.  121,   A.  S.  R.  642. 
115   S.  W.   987,  129  A.   S.  R.  502; 
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grantee  who  comes  into  court  and  asks  for  affirmative  relief  that  these 
claims  be  enforced  against  the  property  or  paid  but  of  it.  In  such  a 
case  the  court  may  refuse  to  act.*® 

151.  Notice  before  Payment. — ^To  constitute  one  a  bona  fide  pur- 
chaser for  a  valuable  consideration  he  must  be  without  notice  of  the 
rights  and  equities  with  which  it  is  sought  to  charge  him,  not  only 
at  the  time  of  the  purchase  but  also  at  the  time  of  the  actual  payment 
of  the  consideration.^  It  is  not  sufficient  that  the  purchaser  may 
have  secured  the  payment  of  the  purchase  money,*  and  even  the 
giving  of  notes  does  not. afford  the  protection  of  payment,'  though  it 
has  been  held  otherwise  if  the  notes  are  negotiable.*  The  established 
rule  is  that  a  vendee  who  has  received  a  conveyance  of  the  title  and 
has  paid  a  part  of  .the  purchase  money,  but  who,  before  he  pays  all 
of  it,  receives  notice  of  the  fact  that  his  vendor  obtained  the  real 
estate  by  fraud  from  the  previous  owner,  is  not,  under  ordinary  cir- 
cumstances, entitled  to  protection  as  a  bona  fide  purchaser,  except  to 
the  extent  of  the  money  paid  by  him  before  receiving  such  notice.* 
In  other  cases,  where  a  very  small  part  of  the  price  was  unpaid  when 
notice  was  received,^  or  where  the  defrauded  party  was  negligent  to 
the  prejudice  of  the  purchaser,'  or  where,  from  the  fact  of  improve- 
ments made  in  good  faith  or  other  conditions,  it  would  be  a  great 
hardship  upoa  the  vendee  to  take  the  land  from  him,  it  is  said  that 
he  should  be  allowed  to  retain,  the  property  and  the  defrauded  party 
be  limited  to  the  recovery  of  the  part  of  the  purchase  money  still 

20.  Loos  V.  Wilkinson,  113  N.  Y.  v.  Heller,  78  Tex.  597,  14  S.  W,  700, 

485,  21  N.  E.  392,  10  A.  S.  E.  495,  4  22  A.  S.  R.  77,  11  L.R.A.  628. 
L.R.A.  353.  Note:  32  L.R.A.  64. 

1.  Crawford  v.  Kirftsey,  55  Ala.  282,  3.  Fluegel  v.  Henscbel,  7  N.  D.  276, 
28  Am.  Rop.  704;  Simmons  v.  Shelton,  74  N.  W.  906, 66  A.  S,  B.  642j  Tillman 
112  Ala.  284,  21  So.  309,  57  A.  8.  v.  HeUer,  78  Tex.  697,  14  S.  W.  700, 
R.  39;  Dugan  v.  Vattier,  3  Blackf.  22  A.  S.  R.  77,  11  L.R.A.  628. 
(Ind.)  245,  25  Am.  Dec.  106;  Lewis  ^4.  Tillman  v.  HeUer,  78  Tex.  597, 
V.  Phillips,  17  Ind.  108,  79  A^i.  Dec.  14  S.  W.  700, 22  A.  S.  R.  77, 11  L.R.A. 
457;   Marsh  v.  Armstrong,  20  Minn.  "^  .      oo  t  p  a    r± 

81, 18  Am.  Rep.  355;  Young  v,  Kellar,  ^rLiinh^ic!^'.u.^.  Kfi  Al*  9ft9 
94  Mo   581,  7^8.  W.  293   4  A.  S    R.   A^^^p^O^^^^^^ 

l^x'.^o'^.'':  '^''''^''\ll  ^r  •  ^       168  Cal.  136,  124  Pac.  837,  Ann.  Cks! 
Y.)  442,  25  ;A:m.  Dec.  656;  Fluegel  V.  ^g^^^  39  ^^'^  ^^^^,  he^'v.  Phillips, 

Henschel,  7  N.  D.  276,  74  N,  W.  996,  ^j  j^^  jQg^  79  ^^^^  ^^^  457 ,  Fiu^gel 

.66  A.  S.  R.  642;  Tillman  v.  Heller,  V.  Henschel,  7  N.  D.  ^76,  74  N.W.  99(5, 

78  Tex.  597,  14  S.  W.  700,  22  A.  S.  c6  A.  S.  R.  642;  Tillman  v.  HeUer, 

R.  77,  11  L.R.A.  628.  78  Tex.  597,  14  S.  W.  700,  22  A.  S. 

Note:  32  L.R.A.  63.  R.  77,  11  L.RJL  628.  - 

2.  Dugan  v.  Vattier,  3  Blackf.  (Ind.)  Note:  32  L.R.A.  64; 

245,  25  Am.  Dec.  105;  Lewis  v.  Phil-       6.  Henry  v.  Phillips*  163  Cal.  135, 
lips,  17  Ind.  108,  79  Am.  Dec.  457;   124  Pac.  837,  Ann.  Caa.  1914A  39. 
Fluegel  V.  Henscliel,  7  N.  D.  276,  74       7.  Henry  v.  Phillips,  163  Cal.  135, 
N.  W.  996.  60  A.  S.  R.  642 ;  TUlman   124  Pac.  837,  Ann.  Cas.  1914A  39* 
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owing  by  such  vendee.^  A  peculiar  situation  arises  in  the  case  of  a 
fraudulent  conveyance  on  the  consideration  of  marriage,  when  the 
fraudulent  intent  of  the  grantor  becomes  tnown  to  the  grantee  follow- 
ing the  agreement  to  marry,  but  prior  to  the  actual  marriage.  .  la  this 
case  it  is  held  that  the  consideration  is  the  agreement  to  marry  and 
not  the  marriage,  and  is  therefore  complete  prioj  to  the  discovery  of 
the  fraud.* 

152.  Remedy  of  Creditors  against  Grantee-r—A  defrauded  creditor's 
remedies  against  a  third  person  fraudulently  converting  the  property 
of  a  debtor  for  the  purpose  of  aiding  and  assisting  him  in  defrauding 
his  creditors  are  such  as  are  provided  by  law,  apd^are  to  be  resorted 
to  after  the  creditor  has  complied  with  certain  prescribed  conditions 
precedent.^^  It  is  a  generally  recognized  rule  that  -&  mtv^  general 
creditor,  without  a  lien,  has  no  such  right  or  interest  in  his  ^btor's 
property  as  will  enable  him  to  maintain  an  action  at  law,  either  €pc 
delicto  or  ex  contractu,  against  a  third  person  converting  the  debtor's 
property  with  the  intention  of  aiding  and  assisting  him  to  defraud 
bis  creditors.  The  cases  are  unanimous  in  regard  to  tlpie  actions  ex 
contractu,^*  but  a  few  hold  that  an  action  ex  delicto  may  be  main- 
tained,*^  The  general  rule  is  on  the  theory  that  no  damages  to  the 
plaintiflF  are  shown  that  differ  from  the  damages  to  all  the  creditors; 
that  if  one  creditor  could  recover,  another  could  also,  and  the  co- 
operating party  might  be  liable  several  times  over.**  The  ooly 
damage  is  as  regards  the  chance  of  recovering  the  debt,  and  this  is 
too  remote  and  speculative,**  but  an  exception  is  sometimes  recognized 
when  the  creditor  has  suffered  special  damage  not  common  to  all  cred- 
itors.** The  rules  stated,  however,  do  not  hold  in  the  case  of  a  creditor 
who  has  obtained  a  lien,  for  here  the  damages  are  more  easily  ascer* 
tained."  In  any  case  where  the  identical  property  cannot  be  reached, 
or  where  it  has  been  encumbered,  the  fraudulent  grantee  may  be  com- 

8.  Henry  ▼.  Phillips,  163  Cal.  135,  12.  Ames  v.  Dorroh,  76  Miss.  187, 
124  Pac  837,  Ann.  Gas.  1914A  3d.  23  So.  768,  71  A,  S.  B.  622 ;  Mott  v. 

9.  Prignon  v.  Daussat,  4  Wash.  199,  Danforth,  6  Watts  (Pa.)  304,  31  Am. 
29  Pac.  1046,  31  A.  S.  R.  914.  Dec.  468. 

10.  Note:  26  L.R.A.(N.S.)   546.  Notes:   47  L.R.A.   433;   26   L.B.A. 

11.  Logan  V.  Logan,  22  Fla.  561,  1    (N.S.)  648;  18  Ann.  Cas.  41, 
A.  S.  R.  212;  Graves  v.  Horton,  132       IS.  Note:  47  L.R.A.  433. 

Ga.  786,  63  S.  E.  112,  26  L.R.A.(N.S.)  14.  Wellington    v.    Small,   3    Cush. 

645  and  note;  Moody  v.  Burton,  27  (Mass.)  145,  50  Am.  Dec.  719. 

Me.  427,  46  Am.  Dec  612;  WeUington  Note:  47  L.R.A.  433. 

V.  Small,  3  Cush.  (Mass.)  145,  50  Am.  15.  Raymond     v.     Blancgrass,     36 

Dee.  719;  Raymond  v.  Blancgrass,  36  Mont.   449,   93   Pac.   648,  15   L.R,A, 

Mont   449,   93   Pac.   648,   15   L.RA.  (N.S.)  976. 

(N.S.)    97iS;    Rothchild    v.    Trewella,  16.  HuUey  v.  Chedic,  22  Nev.  127, 

36  Wash.  679,  79  Pac.  480,  104  A.  S.  36  Pac.  783,  58  A.  S.  R.  729;  Grimsley 

R.  973,  68  LJi.A.  281 ;  Field  v.  Siegel,  v.  Hooker,  56  N.  C.  4,  67  Am.  Dec 

99  Wis.  605,  75  N.  W.  397,  47  L.R.A.  227. 

433  and  note.  Note:  47  L.R.A.  439. 
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pelled  to  account  for  the  proceeds  thereof  by  a  creditor  who  has  reduced 
his  claim  to  judgment  and  taken  such  other  preliminary  steps  as  may 
be  required  in  the  particular  jurisdiction.*'  According  to  some  deci- 
sions the  proper  procedure  for  creditors  in  such  case  is  by  creditor's 
bill ;  *®  while  others  indicate  that  suit  may  be  brought  at  law ;  *•  and 
still  others  hold  that  the  proceeds  of  the  sale  may  be  attached  as  the 
property  of  the  debtor.*^  Whatever  the  form  of  action,  the  debtor  will 
be  compelled  to  account  for  the  value  of  the  property  disposed  of,  but 
however  scandalous  the  fraud  may  be,  the  court  is  powerless  to  award 
judgment  against  him  for  a  sum  exceeding  such  value.* 

XIV.  Distribution  of  Proceeds 

153.  Priority  of  Ge&eral  Creditors. — In  general,  where  no  specific 
lien  has  been  acquired  on  the  property  before  suit,  the  filing  of  a 
creditor's  bill  in  equity  to  reach  assets  of  the  debtor  will  operate  as 
a  specific  lien  in  the  nature  of  an  attachment  or  equitable  levy  on 
the  property  sought  to  be  charged  and  will  confer  priority  of  right 
to  payment  out  of  the  proceeds  as  against  other  creditors  or  purchasers 
pendente  lite.*  Preferences  among  all  of  such  creditors  are  determined 
by  the  dates  of  the  commencement  of  their  suits,  if  separate  suits 
are  brought,*  or  of  the  commencement  of  the  suit  and  the  filing  of 

17.  Bigby  v.  Wamock,  115  Ga.  385,  R.  200 ;  Doster  v.  Manistee  Nat.  Bank, 
41  S.  E.  622,  57  L.R.A.  754;  Hulley  67  Ark.  325,  55  S.  W.  137,  77  A.  S. 
v.  Chedic,  22  Nev.  127,  36  Pac.  783,  E.  116,  48  L.R.A.  334;  Boyle  v.  Ma- 
58  A.  S.  R.  729;  Mandeville  v.  Avery,  roney,  73  la.  70,  35  N.  W.  145,  5  A. 
124  N.  Y.  376,  26  N.  E.  951,  21  A.  S.  S.  R.  657;  George  v.  Williamson,  26 
R.  678;  Hamilton  Nat.  Bank  v.  Hal-  Mo.  190,  72  Am.  Dec.  203;  Edmeston 
sted,  134  N.  Y.  520,  31  N.  E.  900,  30  v.  Lyde,  1  Paige  (N.  Y.)  637,  19  Am. 
A.  S.  R.  693;  Grimsley  v.  Hooker,  56  Dee.  454;  Amsterdam  First  Nat.  Bank 
N.  C.  4,  67  Am.  Dec.  227 ;  Heath  v.  v.  Shuler,  153  N.  Y.  163,  47  N.  E.  262, 
Page,  63  Pa.  St.  108,  3  Am.  Rep.  533 ;  60  A.  S.  R.  601 ;  Preston-Parton  MilL 
Adams  v.  Holcombe,  Harp.  Eq.  (S.  C.)  Co.  v.  Horton,  22  Wash.  236,  60  Pac. 
202,  14  Am.  Dec.  719.  412,  79  A.  S.  R.  928;  Clark  ▼.  Figgins, 

Note :  Ann.  Cas.  1914B  949.  31  W.  Va.  156,  5  S.  E.  643,  13  A.  B. 

18.  Adams  v.  Holcombe,  Harp.  Eq.  R.  860 ;  Foley  v.  Ruiey,  50  W.  Va.  158, 
(S.  C.)  202,  14  Am.  Dec.  719.  40  S.  E.  382,  55  L.R.A.  916;  Gilbert 

Note:  Ann.  Cas.  1914B  949.  v.  Peppers,  65  W.  Va.  355,  64  S,  E. 

19.  Bigby  v.  Warnock,  115  Ga.  385.  361,  36  L.R.A.(N.S.)  1181. 
41  S.  E.  622,  57  L.R.A.  754;  Hamilton       Note:  90  Am.  Dec.  295. 

Nat.  Bank  v.  Halsted,  134  N.  Y.  520,  3.  Boyle  v.  Maroney,  73  la.  70,  35 

31  N.  E.  900,  30  A.  S.  R.  693.  N.  W.  145,  5  A,  S.  R.  657;  George  v. 

20.  Heath  v.  Page,  63  Pa.  St.  108,  WiUiamson,  26  Mo.  190,  72  Am.  Dec. 
3  Am.  Rep.  633.  203;  Amsterdam  First  Nat.  Bank  v. 

1.  Hamilton  Nat.  Bank  v.  Halsted,  Shuler,  153  N.  Y.  163,  47  N.  E.  262, 
134  N.  Y.  520,  31  N.  E.  900,  30  A.  S.  60  A.  S.  R.  601 ;  Clark  v.  Figgins,  31 
R.  693.  W.  Va.  156,  5  S.  E.  643,  13  A.  S.  R. 

2.  Dargan  v.  Waring,  11  Ala.  988,  860;  Gilbert  v.  Peppers,  65  W.  Va. 
46  Am.  Dec.  234;  Senter  v.  Williams,  355,  64  S.  E.  361,  36  L.R.A.(N.S.) 
61  Ark.  189,  32  S.  W.  490,  54  A.  S.   118L 
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the  petition,  if  all  assert  their  rights  in  the  same  suit>  No  lien  can  be 
acquired  by  a  creditor's  bill  except  when  the  creditors  cannot  acquire 
a  lien  at  law.*  Subsequent  creditors  may  participate  in  the  fund, 
when  a  voluntary  conveyance  is  set  aside  by  prior  creditors.*  General- 
ly it  seems  that  distribution  of  the  proceeds  will  be  made  ratably 
among  all  creditors  who  become  parties,  subject  to*  prior  liens,'  but 
where  one  creditor  has  filed  a  bill  and  pushed  the  cause  to  a  success- 
ful conclusion,  another  creditor  will  not  be  permitted  then  to  inter- 
vene and  share  the  proceeds.*  On  setting  aside  a  fraudulent  con- 
veyance, the  vendee  will  be  permitted  to  show  the  real  amount  due 
him  from  the  vendor,  and  to  share  pro  rata  in  the  proceeds  of  the 
property,  on  condition,  however,  that  he  first  surrenders  all  property 
which  has  come  into  his  possession  under  the  conveyance.*  In  apply- 
ing assets  which  have  been  wrongfully  assigned  in  fraud  of  creditors  to 
the  payment  of  debts  of  the  assignor,  real  estate  should  be  first  ex- 
hausted, to  the  exoneration  of  personalty.^*  The  proceeds  recovered 
by  an  executor  or  administrator  as  the  result  of  setting  aside  a  fraud- 
ulent conveyance  by  the  decedent  are  applicable  to  the  payment  of  all 
creditors  al^e,  those  as  to  whom  the  sale  was  valid  as  well  as  those  as 
to  whom  it  was  void.^^  In  no  case  will  anyone  be  permitted  fraud- 
ulently to  use  a  decree  of  equity  in  order  to  obtain  an  undeserved 
priority.^^  In  the  case  of  a  fraudulent  conveyance  the  rights  of  the 
grantor's  creditors  are  superior  to  those  of  the  grantee.** 

154.  Lien  Creditors. — ^Where  there  is  a  prior  specific  lien  pre- 
viously acquired  by  one  creditor,  a  creditor's  suit  cannot  give  priority 
over  it.**  Judgment  creditors  of  the  fraudulent  debtor  generally  have 
liens  on  his  real  estate  from  the  dates  of  their  respective  judgments.** 

4.  Gilbert  v.  Peppers,  65  W.  Va.  12.  Pitkin  v.  Bamham,  62  Neb.  385, 
355,  64  S,  E.  361,  36  LJl.A.(N.S.)  87  N.  W.  160,  89  A.  S.  E.  763,  55 
1181.  L.R.A.  280;  Chautauqua  County  Bank 

5.  Note :  90  Am.  Dec.  296.  And  see  v.  Risley,  19  N.  Y.  369,  75  Am.  Dec. 
Creditors'  Bills,  vol.  8,  p.  33.  347. 

6.  O'Brien  v.  Stambach,  101  la.  40,  13.  Westervelt  v.  Hagge,  61  Neb. 
69  N,  W.  1133,  63  A.  S.  R.  368.  647,  85  N.  W.  852,  54  L.R.A.  333. 

Note:  24  Eng.  Rul.  Cas.  186,  14.  Jackson  v.  Holbrook,  36  Minn. 

7.  Whitney  v.  KimbaU,  4  Ind.  546,  494,  32  N.  W.  852,  1  A.  S.  R.  683; 
58  Am.  Dec.  638;  Shulze's  Appeal,  Trimble  v.  Turner,  13  Smedes  &  M. 
1  Pa.  St.  251,  44  Am.  Dec.  126 ;  Gracey  (Miss.)  348,  53  Am.  Dec.  90;  Chau- 
V.  Davis,  3  Strobh.  £q.  (S.  C.)  55,  51  tauque  County  Bank  v.  Risley,  19  N. 
Am.  Dec.  663.  Y.  369,  75  Am.   Dec.  347;   Foley  v. 

8.  Senter  v.  Williams,  61  Ark.  189,  Ruley,  50  W.  Va.  158,  40  S.  E.  382, 
32  S.  W.  490,  64  A.  S.  R.  200.  55  L.R.A.  916. 

9.  Bradley  v.  Buford,  Sneed  (Ky.)  Note:  90  Am.  Dec.  296. 

12,  2  Am.  Dec.  703.  15.  Jackson  v.  Holbrook,  36  Minn. 

10.  Oppenheimer  V.  Collins,  115  Wis.  494,  32  N.  W.  852,  fl  A.  S.  R.  683; 
283,  91  N.  W.  690,  60  L.R.A.  406.  Chautauque  County  Bank  v.  Risley,  19 

11.  Notes:  135  A.  S.  R.  341;  50  N.  Y.  369,  75  Am.  Dec.  347;  Foley  v. 
L.R.A.(N.a)  335.  Ruley,  50  W.  Va.  158,  40  S.  E.  382, 
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And  priority  is  determined  in  accordance  with  the  dates  of  the  judg- 
ments,** though  of  course  this  is  not  the  case  if  for  any  reason  the 
judgment  creates  no  lien.*'  In  some  states,  hy  statute,  while  all  judg- 
ments are  liens  on  the  realty  of  the  debtor,  yet  the  creditor  who  first 
takes  proceedings  to  execute  his  judgment  thereby  secures  the  pri- 
ority.*® Judgments  secured  at  different  times  all  become  liens  at  the 
same  moment  as  to  after-acquired  property  and  there  is  no  priority 
among  them.*^  A  lien  is  acquired  on  the  debtor's  personal  property 
from  the  dates  of  the  acquisitions  thereof  by  execution,  attachment,  or 
otherwise.*®  It  is  immaterial  whether  the  liens  be  acquired  before 
or  after  the  conveyance,  if  they  are  preserved  by  compliance  with  reg- 
istration and  other  laws  provided  for  the  purpose.*  When  a  levy 
and  sale  is  made  under  execution  at  law,  it  will  take  precedence  over 
a  prior  creditor's  bill  if  the  property  had  not  first  vested  in  a  receiver 
appointed  in  the  creditor's  suit.* 

155.  Distribution  of  Surplus. — Since  a  conveyance,  even  when  set 
aside  as  fraudulent,  is  generally  held  valid  between  the  parties  as  to 
anything  remaining  after  the  satisfaction  of  creditors,'  it  seems  that 
any  surplus,  after  payment  of  costs  and  creditors,  must  be  returned 
to  the  fraudulent  grantee  or  donee.*  But  a  fraudulent  conveyance 
casts  no  equity  on  the  creditor,  in  such  a  case,  to  see  to  the  application 
of  the  surplus  purchase  money,  as  between  the  grantor  and  grantee.* 

XV.  Pleading  and  Practicb 

In  General 

156.  Venue. — Bills  in  equity  should  generally  be  filed  in  the 
county  where  one  of  the  parties  resides,  if  both  reside  within  the 
state ;  •  but  if  the  plaintiff  does  not  reside  in  the  state,  the  bill  may  be 
brought  in  any  county  at  his  election.'    Where  the  property  is  in- 

55  L.R.A.  916;  Gilbert  v.  Peppers,  65  1.  Dargan  v.  Waring,  11  Ala.  988, 

W.  Va.  355,  64  S.  E.  361,  36  L.R.A.  46  Am.  Dec.  234;  Gilbert  v.  Peppers, 

(N.S.)  1181.  65    W.   Va.    355,   64    S.   E.   361,   36 

Note:  90  Am.  Dec.  296.  L.R.A.(N.S.)  1181. 

16.  Jackson  v.  Holbrook,  36  Minn.  2.  Note :  90  Am.  Dec.  296. 
494,  32  N.  W.  852,  1  A.  S.  R.  683;  3.  See  supra,  par.  Ul, 

Foley  V.  Ruley,  50  W.  Va.  158,  40  S.  4.  Burt  v.  Timmons,  29  W.  Va.  441, 
E.  382,  55  L.R.A.  916.  2  S.  E.  780,  6  A.  S.  R.  664. 

17.  Doster  v.  Manistee  Nat.  Bank,       Notes:  135  A.  S.  R.  341;  50  L.R.A. 
67  Ark.  325,  55  S.  W.  137,  77  A.  S.    (N.S.)  335. 

B.  116,  48  L.R.A.  334.  5.  Johnson  v.  Harv^ey,  2  Pen.  &  W, 

18.  Jackson  v.  Holbrook,  36  Minn.    (Pa.)  82,  21  Am.  Dec.  426. 

494,  32  N.  W.  852,  1  A.  S.  R.  683.  6.  Bay  State  Iron  Co.  v.  Goodall, 

19.  Kisterson  v.   Tate,  94  la.  665,  39  N.  H.  223,  75  Am.  Dec.  219. 

63  N.  W.  350,  58  A.  S.  R.  419.  7.  Bay  State  Iron   Co.  v.  Goodall, 

20.  Gilbert  v.  Peppers,  65  W.  Va.  39  N.  H.  223,  75  Am.  Dec  219. 
355,  64  S.  E.  361,  36  L.R.A.(N.S.) 

1181. 

648 


12  R.  C.  L.      FRAUDULENT  CONVEYANCES  §  157 

tangible  there  is  no  jurisdiction  in  equity  except  in  the  state  where 
one  of  the  parties  resides,®  but  when  jurisdiction  is  obtained  it  is  no 
objection  that  the  defendant  is  a  nonresident.'  It  has  been  held, 
apparently  without  conflict  of  opinion,  that  the  courts  of  one  state 
have  no  jurisdiction  to  set  aside,  by  a  decree  operating  in  rem,  an 
alleged  fraudulent  conveyance  of  lands  situate  in  another  state.*^ 
The  want  of  jurisdiction  has  been  placed  on  the  grounds  that  the 
validity  of  the  conveyance  attacked  depends  solely  upon  the  laws  of 
the  state  in  which  the  lands  are  situated,  and  that  the  courts  of  a 
foreign  state  can  express  no  opinion  as  to  the  validity  of  the  convey- 
ance which  would  be  binding  on  the  courts  of  the  state  where  the 
property  is  situated.^*  Furthermore,  it  has  been  said  that  the  court 
would  have  no  power  to  enforce  its  decree.**  The  question  is  a  little 
different  as  between  two  counties  of  the  same  state,  but  the  weight  of 
authority  supports  the  proposition  that  an  action  to  set  aside  a  transfer 
of  realty  as  in  fraud  of  creditors  must  be  brought  in  the  county  where 
the  land  is  located.**  But  a  judgment  creditor  need  not  bring  an 
action  in  more  than  one  county  to  set  aside  a  fraudulent  conveyance 
of  land  located  in  several  counties.**  And  it  has  been  held  that  where 
an  action  is  brought  to  recover  land  located  in  more  than  one  county, 
the  court  in  a  county  where  a  part  of  the  property  is  situated  has 
jurisdiction  to  grant  relief  as  to  land  in  other  counties.**  There  is  no 
doubt  that  real  estate  situated  within  the  state  and  fraudulently  trans- 
ferred to  a  nonresident  may  be  reached  by  constructive  service  of 
summons  on  the  nonresident  owner,  for  the  reason  that,  as  to  the 
creditor,  the  land  is  deemed  to  be  the  property  of  the  party  so  trans- 
ferring it.** 

157.  Question  of  Fact  or  Law. — When  the  validity  of  the  sale  is 
challenged  by  third  persons  on  the  ground  of  fraud,  every  part  of  the 
transaction,  including  the  validity  of  the  consideration,  is  subject 
to  investigation.*^  Fraud  in  general,  as  well  as  the  various  elements 
constituting  it,  ia  a  question  of  fact,  and  should  be  left  to  the  jury  to 
determine,  subject  to  the  instruction  of  the  court  as  to  the  law.*® 

8.  Bryan  v.  University  Pnb.  Co.,  112  Co.  v.  Coblentz,  86  Ohio  St.  199,  09 
N.  Y.  382,  19  N.  E.  825,  2  L.R.A.  N.  E.  302,  Ann.  Cas.  1913D  660  and 
638.  note. 

9.  Wilson  v.  Martin- Wilson  Auto-  Notes:  69  L.R.A.  688;  Ann.  Cas. 
matic  Fire-Alarm  Co.,  151  Mass.  515,  1914B  948. 

24  N.  E.  784,  8  L.R.A.  309.  14.  Note :  Ann.  Cas.  1913D  664. 

10.  West   Point  Min.,   etc.,   Co.   v.       15.  Note:  Ann.  Cas.  1913D  664. 
Allen,  143  Ala.  547,  39  So.  351,  111       16.  Riverside    First    Nat.    Bank    v. 
A.    S.   R.   60,  5  Ann.   Cas.  532  and   Eastman,  144  Cal.  487,  77  Pae.  1043, 
note.  103  A.  S.  R.  95,  1  Ann.  Cas.  626.    , 

Note:  69  L.R.A.  688.  17.  State  v.  Mason,  112  Mo.  374,  20 

11.  Note :  5  Ann.  Cas.  533.  8.  W.  629,  34  A.  S.  R,  390. 

12.  Note:  5  Ann.  Cas.  533.  18.  BiUings  v.  Billings,  2  Cal.  107, 
18.  Qem  City  Acetylene  Generator  56  Am.  Dec.  319;  Tully  v.  Harloe,  35 
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Where  however  the  facts  are  undisputed,  the  court  may  itself  decide 

Cal.  302,  95  Am.  Dec.  102;  Bull  v.  note;  Manchester  v.  Tibbetts,  121  N. 

Bray,  89  Cal.  286,  26  Pac.  873,  13  Y.  219,  24  N.  E.  304,  18  A.  S.  R.  816 ; 

L.R.A.  576;  Paulson  v.  Stanley,  122  Trotter  v.   Howard,  8  N.   C.'320,  9 

Cal.  655,  55  Pac.  605,  68  A.  S.  R.  Am.  Dec.  640 ;  Brown  v.  Mitchell,  102 

73;  PoweU  v.  Kelly,  82  Ga.  1,  6  S.  E.  N.  C.  347,  9  S.  E.  702,  11  A.  S.  R. 

278,  3  L.R.A.  139;  Nelson  v.  Leiter,  748;  Helms  v.  Green,  105  N.  C.  251, 

190  lU.  414,  60  N.  E.  851,  83  A.  S.  11  S.  E.  470,  18  A.  S.  R.  893;  Smith 

R.  142;  Watson  v.  Williams,  4  Blackf.  v.  Moore,  142  N.  C.  277,  55  S.  E.  275, 

(Ind.)  26,  28  Am.  Dec.  36;  Davenport  7  L.R.A.(N.S.)  684;  Sanford,  etc.,  Co. 

V.  Foulke,  68  Ind.  382,  34  Am.  Rep.  v.  Eubanks,  152  N.  C.  697,  68  S.  B. 

265;  New  v.  Sailors,  114  Ind.  407,  16  219,  136  A.  S.  R.  862;   Hoffman  v. 

N.  E.  609,  5  A.  S.  R.  632;  Purple  v.  Mackall,  5  Ohio  St.  124,  64  Am.  Dec. 

Farrington,  119  Ind.  164,   21  N.  E.  637;  Lyons  v.  Leahy,  15  Ore.  8,  13 

543,  4  L.R.A.  535;  Gardom  v.  Wood-  Pac  643,  3  A.  S.  R.  133;  Bank  of 

ward,  44  Kan.  768,  25  Pac.  199,  21  Colfax  v.  Richardson,  34  Ore.  518,  54 

A.  S.  R.  310 ;  Gilpin  v.  Davis,  2  Bibb.  Pac.  359,  75  A.  S.  R.  664 ;  Reitenbach 

(Ky.)  416,  5  Am.  Dec.  622;  Brown  v.  v.  Reitenbach,  1  Rawle  (Pa.)  362,  18 

Force,  7  B.  Mon.  (Ky.)  357,  46  Am.  Am.  Dec.  638;  McCullough  v.  Porter, 

Dec.  519;  Ludwig  v.  Fuller,  17  Me.  4  Watts  &  S.  (Pa.)  177,  39  Am.  Dec. 

162,  35  Am.  Dec.  245;   Hapgood  v.  68;  Mott  v.  Danforth,  6  Watts  (Pa.) 

Fisher,  34  Me.  407,  66  Am.  Dec.  663;  304,  31  Am.  Dec.  468;  McVicker  v. 

Goodins  v.  Gilmore,  47  Me.  9,  74  Am.  May,  3  Pa.  St.  224,  45  Am.  Dec.  637; 

Dec.  472;  Schaferman  v.  O'Brien,  28  Forsyth  v.  Matthews,  14  Pa.  St.  100, 

Md.  565,  92  Am.  Dec.  708;  Patten  v.  53  Am.  Dec.  522;  McMichael  v.  Mc- 

Clark,  5  Pick.  (Mass.)  5,  16  Am.  Dec.  Dermott,  17  Pa.  St.  353,  55  Am.  Dec. 

365;  Foster  v.  Hall,  12  Pick.  (Mass.)  560;  Clark  v.  Depew,  25  Pa.  St.  509, 

89,   22   Am.   Dec.   400;   Matthews   v.  64  Am.  Dec.  717;  York  County  Bank 

Thompson,  186  Mass.  14,  71  N.  E.  93,  v.  Carter,  38  Pa.  St.  446,  80  Am.  Dec. 

104   A.    S.   R.   550,   66   L.R.A.   421;  494;  Graham  v.  McCreary,  40  Pa.  St. 

Dummer  v.  Smedley,  110  Mich.  466,  68  515,  80  Am.  Dec.  591 ;  Mullen  v.  Wil- 

N.  W.  260,  38  L.R.A.  490;  Filley  v.  son,  44  Pa.  St.  413,  84  Am.  Dec.  461; 

Register,  4  Minn.  391,  77  Am.  Dec.  McKibbin  v.  Martin,  64  Pa.  St.  352, 

522;  FuUington  v.  Northwestern  Im-  3  Am.  Rep.  588;  Thompson  v.  Allen, 

porters,'  etc.,  Ass'n,  48  Minn.  490,  51  103  Pa.  44,  49  Am.  Rep.  116;  Cover 

N.  W.  475,  31  A.  S.  R.  663 ;  Summers  v.  Manaway,  115  Pa.  St.  338,  8  Ad. 

V.  Roos,  42  Miss.   749,  2  Am.   Rep.  393,  2  A.  S.  R.  552;  Robinson  v.  Mo- 

653;  Tuteur  v.  Chase,  66  Miss.  476,  6  Kenna,  21  R.  I.  117,  42  Atl.  510,  79 

So.  241,  14  A.  S.  R.  577,  4  L.R.A,  A.  S.  R.  793 ;  Hamilton  v.  Greenwood, 

832  and  note;  Kuykendall  v.  McDon-  1  Bay  (S.  C.)  173,  1  Am.  Dec.  607; 

aid,  15  Mo.  416,  57  Am.  Dec.  212;  Pringle  v.  Rhame,  10  Rich.  L.  (S.  C.) 

Fearey  v.  O'Neill,  149  Mo.  467,  50  S.  72,  67  Am.  Dec.  569;  Gentry  v.  Lan- 

W.  918,  73  A.  S.  R.  440;  Noyes  v.  neau,  54  S.  C.  514,  32  S.  E.  523,  71 

Ross,  23  Mont.  425,  59  Pac.  367,  75  A.  S.  R.  814;  Probert  v.  McDonald, 

A.  S.  R.  543,  47  L.R.A.  400;  Pitkin  2  S.  D.  495,  51  N.  W.  212,  39  A.  S, 

V.  Bumham,  62  Neb.  385,  87  N.  W.  R.  796;  Williams  v.  Harris,  4  S.  D, 

160,  89  A.  S.  R.  763,  55  L.R.A.  280;  22,  54  N.  W.  926,  46  A.  S.  R.  753; 

Haven  v.  Low,  2  N.  H.  13,  9  Am.  Floyd  v.   Goodwin,  8  Yerg.    (Tenn.) 

Dec.  25 ;  Coburn  v.  Pickering,  3  N.  H.  484,   29    Am.    Dec.   130 ;    Briscoe    v. 

415, 14  Am.  Dec.  375 ;  Denn  v.  Sparks,  Bronaugh,  1  Tex.  326,  46  Am.   Dee. 

1  N.  J.  L.  56,  1  Am.  Dec.  188;  Hen-  108;  Linn  v.  Wright,  18  Tex.  317,  70 

dricks  v.  Mount,  5  N.  J.  L.  738,  8  Am.  Dec.  282 ;  Wood  v.  Chambers,  20 

Am.  Dec.  623 ;  Edgcll  v.  Hart,  9  N.  Y.  Tex.  247,  70  Am.  Dec.  382 ;  Castro  v. 

213,  59  Am.  Dec.  532;  Parker  v.  Con-  lilies,  22  Tex.  479,  73  Am.  Dec.  277; 

aer,  93  N.  Y.  118,  45  Am.  Rep.  178  and  Baldwin  v.  Peet,  22  Tex.  708,  75  Am. 
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the  question  of  fraud,**  and  this  even  in  the  case  of  a  statute,  pro- 
viding that  the  question  of  fraudulent  intent  is  one  of  fact  and  not 
of  law.-^  Similarly  when  a  jury  finds  a  transaction  fraudulent  with- 
out sufficient  evidence  it  is  not  only  within  the  province  but  is  even 
the  imperative  duty  of  the  court  to  set  the  veniict  aside,*  and  the 
duty  of  the  court  is  the  same  when  the  jury  finds  there  is  no  fraud 
from  evidence  plainly  and  unmistakably  showing  that  there  is,*  for 
the  jury  is  not  at  liberty  to  disregard  the  evidence  in  matters  of 
fraud  any  more  than  in  other  matters.*  If  the  facts  and  circumstances 
surrounding  the  case  and  directly  proved  are  such  as  would  lead  a 
reasonable  man  to  the  conclusion  that  fraud  in  fact  existed^  this  is 
all  the  proof  which  the  law  requires.^  But  it  is  evident  that  the  cases 
in  which  the  court  may  pass  on  the  question  of  fraud  are  practically 
limited  to  cases  of  what  might  be  termed  legal  fraud,  cases  in  which 
the  inference  arises  irresistibly  from  a  state  of  facts.*  Where  the 
question  at  issue  is  one  of  actual  fraud,  that  is  the  intent  of  the  parties, 
the  jury  must  decide  in  almost  every  case.*    It  has  been  said  that 

Dec.  806;  Eieks  ▼.  Copeland,  53  Tex.  737;  Satterwhite  v.  Hicks,  44  N.  C, 
581,  37  Am.  Rep.  760 ;  Weaver  v.  106,  57  Am.  Dec.  577 ;  Jessup  v.  John; 
Nugent,  72  Tex.  272, 10  S.  W.  458,  13  ston,  48  N.  C.  335,  67  Am.  Dec.  243 ; 
A.  S.  R.  792;  Caswell  v.  Jones,  65  Vt.  Savage  v.  Knight,  92  N.  C.  493,  53 
457,  26  Atl.  529,  36  A.  S.  R.  879,  20  Am.  Rep.  423 ;  Brown  v.  Mitchell,  102 
L.RJL.  503;  Adams  v.  Dempsey,  22  N.  C.  347,  9  S.  E.  702,  11  A.  S.  R. 
Wash.  284,  60  Pac  649,  79  A.  S.  R.  748;  Forsyth  v.  Matthews,  14  Pa.  St. 
933.  100,  53  Am.  Dec.  522;  McKibbin  v. 

Notes:  7  Am.  Dec  362;  18  Eng.  :^^ia^tin,  64  Pa.  St.  352,  3  Am.  Rep. 
Rol.  Cas.  53.  588;  Robinson  v.  McEenna,  21  R.  I. 

See  also  Fraud  akd  Deceit,  ante,  117,  42  Atl.  510,  79  A.  S.  R.  793; 
par.  188  et  seq.  Hall  v.  Feeney,  22  S.  D.  541,  118  N. 

19.  Chenery  v.  Palmer,  6  Cal.  119,  W.  1038,  21  L.RA.(N.S.)  513;  Peiser 
65  Am.  Dec.  493;  Pettibone  v.  Stevens,  v.  Peticolas,  50  Tex.  638,  32  Am.  Rep. 
15  Conn.  19,  38  Am.  Dec.  57 ;  Daven-  621 ;  Eicks  v.  Copeland,  53  Tex.  581, 
port  V.  Foulke,  68  Ind.  382,  34  Am.  37  Am.  Rep.  760. 
Rep.  265;  GUpin  v.  Davis,  2  Bibb  20.  Hall  v.  Feeney,  22  S.  D.  541, 
(Ky.)  416,  5  Am.  Dec.  622;  Matthews  118  N.  W.  1038,  21  L.RA..(N.S.)  513. 
V.  Thompson,  186  Mass.  14,  71  N.  E.  1.  Dodd  v.  McCraw,  8  Ark.  83,  46 
93,  104  A.  S.  R.  550,  66  L.R.A.  421;   Am.  Dec,  301. 

Burt  V.  McKinstry,  4  Minn.  204,  77  2.  Gallagher  v.  Williamson,  23  Cal. 
Am.  Dec.  507;  Cobnm  v.  Pickering,  331,  83  Am.  Dec.  114;  Googins  v.  Gil- 

3  N.  H.  415, 14  Am.  Dec.  375 ;  Belf ord  more,  47  Me.  9,  74  Am.  Dec.  472. 

V.  Crane,  16  N.  J.  Eq.  265,  84  Am.       3.  York  County  Bank  v.  Carter,  38 

Dec.  155;  Jennings  v.  Carter,  2  Wend,  Pa.  St.  446,  80  Am.  Dec.  494;  Shib- 

(N.  Y.)  446,  20  Am.  Dec.  635;  Dirver  ler  v.  Hartley,  201  Pa.  St.  286,  50  Atl. 

V.  McLaughlin,  2  Wend.  (N.  Y.)  596,  950,  88  A.  S.  R.  811. 
20  Am.  Dec.  655;  Jackson  v.  King,      4.  Williams  v.  Harris,  4  S.  D.  22, 

4  Cow.  (N.  Y.)  207, 15  Am.  Dec.  354;  54  N.  W.  926,  46  A.  S.  R.  753. 
Sturtevant  v.  Ballard,  9  Johns.  (N.  Y.)       5.  Savage  v.  Knight,  92  N.  C.  493, 
337,  6  Am.  Dec.  281;  Edgell  v.  Hart,  53  Am.  Rep.  423;  Peiser  v.  Peticolas, 
9  N.  Y.  213,  59  Am.  Dec.  532;  Pren-  50  Tex.  638,  32  Am.  Rep.  621. 

tiss  Tool,  etc.,  Co.  v.  Schirmer,  136  6.  Savage  v.  Knight,  92  N.  C,  493, 
N.  Y.  305,  32  N.  E.  849,  32  A.  S.  R.  53  Am.  Rep.  423. 
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fraud  is  the  judgment  of  law  on  facts  and  intents.'  The  true  rule  is 
that  the  court  decides  what  circumstances  and  intents  are  competent 
to  prove  fraud,  but  the  jury  decides  whether  those  circumstances  and 
intents  exist  in  any  particular  transaction.® 

158.  Statute  of  Limitations. — The  authorities  are  very  uniform, 
wherever  the  question  has  been  presented,  to  the  effect  that  the  title  of 
a  fraudulent  grantee  is  protected  by  the  statute  of  limitations;  and  if 
creditors  do  not,  by  proper  judicial  proceedings,  effect  the  cancellation 
of  title  within  the  statutory  period,  it  becomes  final  and  conclusive,* 
whether  the  proceeding  is  in  equity  or  at  law.*^  There  is  some  con- 
flict as  to  when  the  statute  starts  to  run  in  favor  of  the  grantee  in  a 
fraudulent  conveyance.  Many  cases  hold  that  it  begins  to  run  when 
the  grantee  obtains  possession/^  but  the  better  rule  is  that  the  statute 

7.  Haven  v.  Low,  2  N.  H.  13,  9  Am.  (N.S.)  988;  Gates  v.  Andrews,  37  N. 
Dec.  25  J  Sturtevant  v.  Ballard,  9  Y.  657,  97  Am.  Dec.  764;  Weaver  v. 
Johns.  (N.  Y.)  337,  6  Am.  Dec.  281;  Haviland,  142  N.  Y.  534,  37  N.  E.  641, 
Jeasup  v.  Johnston,  48  N.  C.  335,  67  40  A.  S.  R.  631;  Williams  v.  Corn- 
Am.  Dec.  243 ;  Williams  v.  Harris,  4  mercial  Nat.  Bank,  49  Ore.  492,  90  Pac. 
S.  D.  22,  54  N.  W.  926,  46  A.  S.  R.  1012,  91  Pac.  443,  11  L.R.Ar(N.S.) 
753.  857;  Ferris  v.  Henderson,  12  Pa.  St. 

8.  TuUy  v.  Harloe,  35  Cal.  302,  95  49,  51  Am.  Dec.  580;  Shannon  v. 
Am.  Dec.  102;  Gilpin  v.  Davis,  2  Bibb  White,  6  Rich.  Eq.  (S.  C.)  96,  60  Am, 
(Ky.)  416,  5  Am.  Dec.  622;  Haven  Dec.  115;  Godbold  v.  Lambert,  8  Rich, 
v.  Low,  2  N.  H.  13,  9  Am.  Dec.  25.       Eq.    (S.  C.)    155,  70  Am.  Dec.  192; 

9.  Van  Ingin  v.  Duffin,  158  Ala.  318,  Jackson  v.  Plyler,  38  S.  C.  496,  17 
48  So.  507,  132  A.  S.  R.  29;  Harper  S.  E.  255,  37  A.  S.  R.  782;  Reeves  v. 
V.  Raisin  Fertilizer  Co^  158  Ala.  329,  Dougherty,  7  Yerg.  (Tenn.)  222,  27 
48  So.  589,  132  A,  S.  R.  32;  Baldwin  Am.  Dec.  496  and  note;  Welekeer  v. 
V.  Williams,  74  Ark.  316,  86  S.  W.  Staples,  88  Tenn.  49,  12  S.  W.  340, 
423,  109  A.  S.  R.  81,  4  Ann.  Cas.  17  A.  S.  R.  869.  And  see  Limitation 
1097  and  note;  Marshall  v.  Buchanan,  op  Actions. 

35  Cal.  264,  95  Am.  Dec.  95;  Ohm  v.  10.  Van  Ingin  v.  Duffin,  158  Ala. 
Superior  Court,  85  Cal.  545,  26  Pac.  318,  48  So.  507,  132  A.  S.  R.  29; 
244,  20  A.  S.  R.  245;  Brown  v.  Camp-  Baldwin  v.  Williams,  74  Ark.  316,  86 
bell,  100  Cal.  635,  35  Pac.  433,  38  A.  S.  W.  423,  109  A.  S.  R.  81,  4  Ann. 
S.  R.  314;  Chalmers  v.  Sheehy,  132  Cas.  1097  and  note;  Jackson  v.  Hol- 
Cal.  459,  64  Pac.  709,  84  A.  S.  R.  62;  brook,  36  Minn.  494,  32  N.  W.  852,  1 
Hawley  v.  Page,  77  la.  239,  42  N.  W.  A.  S.  R.  683;  Ainsworth  v.  Roubal, 
193,  14  A.  S.  R.  275 ;  Brundage  v,  74  Neb.  723,  105  N.  W.  248,  2  L.R.A. 
Chenewarth,  101  la.  256,  70  N.  W.  (N.S.)  988;  Gates  v.  Andrews,  37  N. 
211,  63  A.  S.  R.  382;  McDowell  v.  Y.  657,  97  Am.  Dec.  764;  Williams  v. 
Goldsmith,  6  Md.  319,  61  Am.  Dec.  Commercial  Nat.  Bank,  49  Ore.  492, 
305;  Jackson  v.  Holbrook,  36  Minn.  90  Pac.  1012,  91  Pac.  443,  11  L.R.A. 
494,  32  N.  W.  852,  1  A.  S.  R.  683;  (N.S.)  857;  Reeves  v.  Dougherty,  7 
Morrill  v.  Little  Falls  Mfg.  Co.,  53  Yerg.  (Tenn.)  222,  27  Am.  Dee.  496. 
Minn.  371,  55  N,  W.  547,  21  L.R.A.  11.  Van  Ingin  v.  Duffin,  158  Ala, 
174;  Brasie  v.  Minneapolis  Brewing  318,  48  So.  507,  132  A.  S.  R.  29; 
Co.,  87  Minn.  456,  92  N.  W.  340,  94  Baldwin  v.  Williams,  74  Ark.  316,  86 
A.  S.  R.  709,  67  L.R.A.  865;  Wright  S.  W.  423,  109  A.  S.  R.  81,  4  Ann. 
V.  Davis,  28  Neb.  479,  44  N.  W.  490,  Cas.  1097;  Reeves  v.  Dougherty,  7 
26  A.  S.  R.  347;  Ainsworth  v.  Roubal,  Yerg.  (Tenn.)  222,  27  Am.  Dec  496 
74  Neb.  723,  105  N.  W.  243,  2  L.R.A.   and  note. 
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will  not  run  until  the  right  of  action  is  complete,  and  whatever  steps 
are  necessary  to  make  it  complete  have  been  taken,  such  as  obtain- 
ing judgment  and  issuing  execution,*^  unless  there  has  been  laches." 
If  property  is  fraudulently  transferred  and  a  defrauded  creditor  causes 
it  to  be  sold  on  execution  against  the  fraudulent  grantor,  the  statute 
of  limitations  begins  to  run  in  favor  of  the  fraudulent  grantee  in 
possession  from  the  date  of  such  sale,^^  unless  it  be  made  to  appear 
that  the  creditor  did  not  discover  the  fraud  until  some  later  time,  in 
which  case  the  statute  runs  only  from  the  discovery.**  The  statute  does 
not  have  the  eflFect  of  converting  a  fraudulent  deed  into  a  valid  deed, 
by  reason  of  the  lapse  of  the  prescribed  time,  but  it  simply  forbids  the 
right  of  action  for  relief  on  the  ground  of  fraud ;  and  hence,  if  the 
question  as  to  the  fraudulent  character  of  the  deed  arises  in  any  other 
way  than  in  such  an  action,  there  is  nothing  in  the  statute  which 
forbids  its  being  assailed  for  fraud.**  So  one  who  has  made  out  a 
prima  facie  case  for  the  recovery  of  land  is  not  prevented  from  attack- 
ing as  fraudulent  a  deed  set  up  in  defense,  because  the  time  for  bring- 
ing an  action  to  set  aside  the  conveyance  as  fraudulent  has  expired.*' 
An  action  at  law  by  the  execution  purchaser  to  test  the  validity  of 
his  title  is  not  necessarily  barred  because  the  judgment  creditor  has 
lost  his  equitable  remedy  to  set  aside  the  fraudulent  conveyance  by 
lapse  of  time.**  An  action  to  remove  a  cloud  on  title  caused  by  a 
fraudulent  conveyance  is  not  an  action  for  relief  on  the  ground  of 
fraud,  and  is  not  subject  to  the  limitations  imposed  by  statute  on 
such  action.**  A  court  of  equity  may  refuse  relief  in  a  case  in  which 
the  statute  has  not  run  if  there  has  been  laches.**  If  the  fraud  is 
conceded,  the  statute  of  limitations  begins  to  run,  in  equity,  not  at  the 
time  the  fraud  is  perpetrated,  but  from  the  time  of  its  discovery, 

12.  Baldwin   v.   Williams,   74  Ark.  Note:  4  Ann.  Cas.  1098. 

316,  86  S.  W.  423,  109  A.  S.  R.  81,  4  13.  Ziska  v.  Ziska,  20  Okla.  634,  95 

Ann.    Cas.   1097   and   note;    Ohm   v.  Pae.  254,  23  L.R.A.(N.S.>  1. 

Snperior  Court,  85  Cal.  545,  26  Pac.  14.  Brasie  v.  Minneapolis  Brewing 

244,  20  A.  S.  R.  245 ;  Brown  v.  Camp-  Co.,  87  Minn.  456,  92  N.  W.  340,  94 

bell,   100   Cal.   635,  35   Pac.  433,  38  A.  S.  R.  709,  67  L.R.A.  865. 

A.  S.  R.  314;  Chalmers  v.  Sheehy,  132  16.  Brasie  v.  Minneapolis  Brewing 

Cal.  459,  64  Pac.  709,  84  A.  S.  R.  62;  Co.,  87  Minn.  456,  92  N.  W.  340,  94 

Brundage  v.  Chenworth,  101  la.  256,  A.  S.  R.  709,  67  L.R.A.  865. 

70  N.  W.  211,  63  A.  S.  R.  382;  Dyson  16.  Jackson  v.  Plyler,  38  S.  C.  496, 

V.  St.  Paul  Nat.  Bank,  74  Minn.  439,  17  S.  E.  255,  37  A.  S.  R.  782. 

77  N.  W.  236,  73  A.  S.  R.  358;  Gates  17.  Amaker  v.  New,  33  S.  C.  28,  11 

Y.  Andrews,  37  N.  Y.  657,  97  Am.  Dec.  S.  E.  386,  8  L.R.A.  687. 

764;  Weaver  v.  HavUand,  142  N.  Y.  18.  Jackson  v.  Holbrook,  36  Minn. 

534,  37  N.  E.  641,  40  A.  S.  R.  631 ;  494,  32  N.  W.  852,  1  A.  S.  R.  683. 

ZisKa  V.  Ziska,  20  Okla.  634,  95  Pac.  19.  Wagner  v.  Law,  3  Wash.  500, 

254,  23  L.R.A.(N.S.)   1;  WiUiams  v.  28  Pac.  1109,  29  Pac.  927,  28  A.  S.  R. 

Commercial  Nat.  Bank,  49  Ore.  492,  56,  15  L.RA.  784. 

90  Pac.  1012,  91  Pac.  443,  11  L.R.A.  20.  Neppach  v.  Jones,  20  Ore.  491, 

(N.S.)  857.  26  Pac.  569,  849,  23  A.  S.  R.  145. 
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provided  the  facts  were  not  such  as  would  have  put  a  man  of  ordinary 
prudence  on  notice  before.* 

159.  Conflict  of  Laws. — The  validity  of  a  conveyance  of  personal 
property,  as  affected  by  the  question  of  fraud  against  the  creditors 
of  the  seller  as  distinguished  from  the  validity  of  the  contract  be- 
tween the  parties  themselves,  in  general  depends  on  the  law  of  the 
place  where  the  property  is  situated  at  the  time  of  the  sale,  the  lex 
loci  rei  sitae.*  Hence,  a  sale  or  mortgage  of  personal  property,  though 
valid  by  the  lex  loci  contractus,  both  as  between  the  parties  and  as 
against  creditors  of  the  seller  or  mortgagor,  will  not  be  upheld  as 
against  such  creditors  if,  by  the  law  of  the  place  where  the  property 
was  located  at  the  time  of  the  sale  or  mortgage,  it  would  be  invalid  as 
against  them  because  of  its  tendency  to  hinder,  delay,  or  defraud 
them.'  Conversely,  such  a  transaction  will  not  be  held  invalid  as 
against  creditors,  if  not  so  by  the  law  of  the  place  where  the  property 
was  situated  at  the  time,  though  it  would  be  invalid  as  against  cred- 
itors according  to  the  law  of  the  place  where  it  was  made,  assuming 
that  that  law  does  not  render  the  sale  invalid  as  between  the  parties 
themselves.*  The  subsequent  removal  of  the  property  to  another  state 
will  not  subject  the  sale  or  mortgage  to  the  law  of  the  latter  state  with 
respect  to  sales  or  mortgages  of  personal  property  in  fraud  of  cred- 
itors.* The  reason  for  the  reference  of  matters  affecting  fraudulent 
conveyances  to  the  lex  loci  rei  sitae  rather  than  to  the  lex  loci  con- 
tractus is  that  the  laws  of  the  states  determining  the  bona  fides  of  con- 
veyances are  considered  as  declaring  the  policy  of  the  state,  and  there- 

1.  Snodgrass  ▼.  Branch  Bank,  25  326,  25  Am.  Dec.  476;  Schmidt  v.  Per- 
Ala.  161,  60  Am.  Dec.  505 ;  Marshall  kins,  74  N.  J.  L.  785,  67  Atl.  77,  122 
v.  Buchanan,  35  Cal.  264,  95  Am.  Dec.  A.  S.  R.  417,  11  L.R.A.(N.S.)  1007 
95;  Brown  v.  Campbell,  100  Cal.  635,  and  note;  Warner  v.  Jaffra^^,  96  N. 
35  Paci  433,  38  A.  S.  R.  314;  Hawley  Y.  248,  48  Am.  Rep.  616;  Dearing  v. 
V.  Page,  77  la.  239,  42  N.  W.  193, 14  McKinnon  Dash,  etc.,  Co.,  165  N.  Y. 
A.  S.  R.  275;  Morrill  v.  Little  FaUs  78,  58  N.  E.  773,  80  A.  S.  R.  708; 
Mfg.  Co.,  53  Minn.  371,  55  N.  W.  547,  Rice  v.  Courtis,  32  Vt.  460,  78  Am. 
21  L.R.A.  174;  Wright  v.  Davis,  28  Dec.  597.  And  see  Chattel  Mort- 
Neb.  479,  44  N.  W.  4^0,  26  A.  S.  R.  gages,  vol.  5,  p.  398;  Conflict  of 
347;  Ferris  v.  Henderson,  12  Pa.  St.  Laws,  vol.  5,  pp.  945-949. 

49,   51    Am.   Dec.    580;    Shannon   v.  3.  In  re  Dalpay,  41  Minn.  532,  43 

White,  6  Rich.  Eq.  (S.  C.)  96,  60  Am.  N.  W.  564,  16  A.  S.  R.  729,  6  L.R.A. 

Dec.  115;  Godbold  v.  Lambert,  8  Rich.  108;  Vamum  v.  Camp,  13  N.  J.  L. 

Eq.  (S.  C.)  155,  70  Am.  Dec.  192.  326,   25   Am.   Dec.   476;    Schmidt   v. 

Notes:  27  Am.  Dec.  503;  60  Am.  Perkins,  74  N.  J.  L.  785,  67  Atl.  77, 

Dec.  511;  8  L.R.A.  687;  4  Ann.  Cas.  122   A.   S.   R.  417,   11   L.R.A.{N.S.) 

1098.  1007  and  note;  Warner  v.  Jaffray,  96 

2.  Hallgarten  v.  Oldham,  135  Mass.  K  Y.  248,  48  Am.  Rep.  616. 

1,  46  Am.  Rep.  433;  In  re  Dalpay,  41       4.  Schmidt  v.  Perkins,  74  N.  J.  L. 
Minn.  532,  43  N.  W.  564,  16  A.  S.  R.   785,  67  Atl.  77,  122  A.  S.  R.  417,  11 
729,  6  L.R.A.  108;  Baldwin  v.  Thayer,  L.R.A.(N.S.)  1007  and  note. 
71  N.  H.  257,  52  A.U.  852,  93  A.  S.  R.       5.  Note:  11  L.R.A.(N.S.)  1010. 
510;  Vamum  v.  Camp,  13  N.  J.  L. 
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fore  do  not  yield  to  the  laws  of  other  states  on  the  ground  of  comity.* 
In  the  federal  courts  questions  in  relation  to  conveyances  or  trans- 
fers of  property  in  fraud  of  creditors  are  generally  regarded  as  local 
questions,  as  to  whether  the  decisions  of  the  state  court  are  controlling, 
and  this  is  true  even. in  bankruptcy  cases,  in  so  far  as  the  bank- 
ruptcy act  does  not  undertake  itself  to  avoid  transfers,  but  relegates 
the  matter  to  the  state  law.^  The  general  rule  that  all  transactions 
relating  to  real  estate  are  governed  by  the  lex  loci  rei  sitae  ^  applies  to 
the  determination  whether  a  conveyance  of  realty  is  in  fraud  of 
creditors.* 

Parties 

160.  Plaintiffs. — Creditors  by  several  judgments  may  join  as  com- 
plainants in  a  creditor's  bill  against  the  same  debtor,  since  they  have 
a  common  interest  in  obtaining  the  relief  sought,^^  and  where  several 
creditor's  bills  are  instituted  by  different  creditors,  all  will  be  stayed 
but  one,  and  all  the  creditors  will  be  allowed  to  come  in  under  the 
decree  in  that  suit.^^  A  bill  is  not  multifarious  because  it  seeks  to  set 
aside  as  fraudulent  distinct  conveyances  of  or  incumbrancjBs  on  the 
defendants'  property  in  favor  of  two  or  more  different  persons.**  One 
creditor  may  sue  on  behalf  of  all  others  in  the  same  situation,**  and 
other  creditors  may  be  permitted  to  come  in  and  make  themselves 
parties  at  any  time  before  distribution  of  assets.**  But  equity  will 
not  save  creditors  who  come  in  after  suit  brought  from  the  conse- 
quences of  lapse  of  time  on  their  rights.**  A  single  creditor  may 
file  a  bill  to  reach  legal  assets,**  but  should  join  other  creditors  when 

6.  Warner  v.  Jaffray,  96  N.  Y.  248,  12.  Henderson  v.  Farley  Nat.  Bank, 
48  Am.  Rep.  616;  Rice  v.  Courtis,  32  123  Ala.  547,  26  So.  226,  82  A.  S.  R. 
Vt.  460,  78  Am.  Dec.  597.  140;   Way  v.  Bragaw,  16  N.  J.  Eq. 

7.  Note:  40  L.R.A.(N.S.)  420.    And  213,  84  Am.  Dec.  147. 

«ee  generally,  United  States  Courts.       13.  Whitney  v.  Kimball,  4  Ind.  546, 

8.  See  Conflict  ov  Laws,  vol.  5,  58  Am.  Dec.  638;  Edmeston  v.  Lyde, 
p.  925.  1  Paige    (N.  Y.)    637,  19  Am.  Dec. 

9.  Bennett  v.  Bennett,  37  W.  Va.  454;  Egberte  v.  Wood,  3  Paige  (N.  Y.) 
396,  16  S.  E.  638,  38  A.  S.  R.  47.  517,  24  Am.  Dec.  236. 

10.  Dugan    v.    Vattier,    3    Blackf.       Note:  90  Am.  Dec.  291. 

<Ind.)  245,  25  Am.  Dec.  105;  Waller  14.  Hunt  v.  Field,  9  N.  J.  Eq.  36, 

V.  Todd,  3  Dana  (Ky.)  503,  28  Am.  57  Am.  Dec.  365;  Arnold  v.  Hager- 

Dec.  94;  Birely  v.  Staley,  5  Gill.  &  man,  45  N.  J.  Eq.  186,  17  Atl.  93, 

J.  (Md.)  432,  25  Am.  Dec.  303;  Com-  14  A.  S.  R.  712;  Egberts  v.  Wood, 

stock   V.    Rayford,    1    Smedes   &    M.  3  Paige  (N.  Y.)  517,  24  Am.  Dec.  236. 

<Miss.)  423,  40  Am.  Dec.  102;  Bomar  Note:  90  Am.  Dec.  291. 

V.  Means,  37  S.  C.  520,  16  S.  E.  537,  15.  Note :  90  Am.  Dec.  291. 

34  A.  S.  R.  772.  16.  Edmeston  v.  Lyde,  1  Paige  (N. 

Note;  90  Am.  Dec.  291.  Y.)  637,  19  Am.  Dec.  454. 

11.  Williams  v.  Neel,  10  Rich.  Eq.  Note:  90  Am.  Dee.  292. 
<8.  C.)  338,  73  Am.  Dec.  94. 
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the  object  of  the  suit  is  to  reach  equitable  assets.^'     Creditors  may 
join  in  suit  with  a  sheriff  or  with  an  assignee  in  bankruptcy.^* 

161.  Defendants. — The  fraudulent  vendee  is  a  necessary  party 
to  set  aside  an  alleged  fraudulent  conveyance.**  Distinct  fraud- 
ulent grantees  of  the  judgment  debtor  may  be  joined  as  defendants 
without  rendering  the  bill  multifarious.***  The  granjee  of  a  fraud- 
ulent grantee  should  be  made  a  party  defendant.  Otherwise,  he  is  not 
affected  by  the  decree,  whether  he  is  chargeable  with  notice  of  the 
fraud  or  not,*  but  where  a  grantee  of  land  makes  conveyance  thereof 
pending  suit  against  him  to  set  aside  the  deed  to  him  as  fraudulent, 
the  persons  to  whom  he  conveys  need  not  be  made  parties  to  the  suit^* 
Fraudulent  grantees  who  Jiave  parted  with  their  interest  may  also  be 
omitted.*  There  is  some  diversity  of  opinion  as  to  whether  a  grantor 
who  has  reserved  to  himself  no  interest,  legal  or  equitable^  is  a 
necessary  party  to  a  suit  to  set  aside  the  conveyance  as  in  fraud  of  the 
grantor's  creditors.  Some  cases  hold  that  he  is  such  a  necessary 
party,*  while  others  hold  that  it  is  proper  though  not  necessary  to 
join  him  as  a  defendant.*  But  if  he  has  attempted  to  reserve  some 
right  or  interest  to  himself  in  the  estate  conveyed,  the  grantor  should 
be  made  a  party.*  Ordinarily  the  executor  or  administrator  of  a 
deceased  debtor  is  not  a  necessary  party '  nor  the  heirs  of  a  deceased 
vendor  of  real  estate,*  but  there  is  also  authority  to  the  effect  that  per- 
sonal representatives  and  heirs  should  be  joined.*  When  the  debtor 
retains  an  interest  in  property  which  he  has  transferred,  such  interest 

17.  Arnold  v.  Hagerman,  45  N.  J.  Cow.  (N.  Y.)  682,  15  Am.  Dec.  412. 
Eq.  186,  17  Atl.  93,  14  A.  S.  R.  712.       5.  Southern  R.  Co.  v.  Hartshorn,  150 

Note:  90  Am.  Dec.  292.  Ala.  217,  43   So.  583,  124  A.  S.  R. 

18.  Note :  90  Am.  Dec.  291.  68 ;  Blanc  v.  Paymaster  Min.  Co.,  95 

19.  Yocum  V.  Bullit,  6  Mart.  N.  S.  Cal.  524,  30  Pac.  766,  29  A.  S.  R. 
(La.)  324, 17  Am.  Dec.  184;  Ainsworth  149;  Ainsworth  v.  Roubal,  74  Neb. 
V.  Roubal,  74  Neb.  723,  105  N.  W.  723,  105  N.  W.  248,  2  L.RJl.(N.S.) 
248,  2  L.R.A.(N.S.)  988.  988. 

20.  Fellows  V.  Fellows,  4  Cow.  (N.  Note:  90  Am.  Dec.  292. 

y.)   682,  15  Am.  Dec.  412  and  note.  6.  Ainsworth  v.  Roubal,  74  Neb.  723, 

Note:  90  Am.  Dec.  292.  105  N.  W.  248,  2  L.R.A.(N.S.)   988. 

1.  Parks  V.  Jackson,  11  Wend.  (N.  7.  Tompkins  v.  Levy,  87  Ala.  1263, 
Y.)  442,  25  Am.  Dec.  656;  Tudor  v.  6  So.  346,  13  A.  S.  R.  31;  Whitney 
Tudor,  80  Vt.  220,  67  Atl.  539,  130  A.  v.  Kimball,  4  Ind.  546,  58  Am.  Dec 
S.  R.  977.  638 ;  Amsterdam  First  Nat.  Bank  v. 

2.  Schaferman  v.  O'Brien,  28  Md.  Shuler,  153  N.  Y.  163,  47  N.  E.  262, 
565,  92  Am.  Dec.  708.  60  A.  S.  R.  601. 

8.  Bomar  v.  Means,  37  S.  C.  520,  Note :  90  Arc.  Dec.  292. 

16  S.  E.  537,  34  A.  S.  R.  772.  8.  Smith  v.  Grim,   26  Pa.   St.  95, 

Note:  90  Am.  Dec.  293.  67  Am.  Dec.  400. 

4.  Lovejoy  v,  Irelan,  17  Md.  525,  Note:  90  Am.  Dec.  292. 

79  Am.  Dec.  667;  Hunt  v.  Field,  9  9.  Hundley  v,  Webb,  3  J.  J.  Marsh. 

N.  J.  Eq.  36,  57  Am.  Dec.  365;  Robin-  (Ky.)   643,  20  Am.  Dec,  189;  Sloan 

son  V.  Davis,  11  N.  J.  Eq.  302,  69  v.   Hunter,  56  S.   C.  385,  34   S.   E. 

Am.  Dec.  591;  Fellows  v.  Fellows,  4  658,  879,  76  A.  S.  R.  551. 
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may  be  reached  without  making  the  assignee  a  party.*®  When  the 
rights  of  a  lien  holder  cannot  be  disturbed  by  the  decree,  and  no 
ruling  is  asked  against  the  lien,  such  lienholder  may  be  omitted, 
but  aU  lienholders  who  claim  an  interest  in  or  lien  upon  the  property 
sought  to  be  charged  should  be  joined.**  In  a  suit  to  set  aside  a  fraud- 
ulent assignment  for  the  benefit  of  creditors,  the  creditors  provided  for 
in  the  assignment  are  not  required  to  be  joined,  since  they  are  repre 
sented  by  the  assignee./*  When  a  firm  debt  is  sought  to  be  enforced 
against  a  fraudulent  grantee  of  individual  property  of  one  partner, 
his  copartner  is  not  a  proper  party  if  no  relief  is  sought  against  him.** 
Where  a  person  fraudulently  assigns  a  debt  due  to  him  for  the  pur- 
pose of  evading  payment  of  a  judgment,  the  debtor  must  be  made  a 
party  defendant  to  a  suit  brought  to  set  aside  the  assignment  and 
to  subject  the  property  of  the  assignor  to  the  satisfaction  of  the  judg- 
ment.** When  a  judgment  is  opened  at  the  instance  of  creditors 
to  permit  the  issue  to  be  raised  that  it  was  in  fraud  of  creditors,  it  is 
not  necessary  that  all  creditors  be  made  parties.**  A  complainant 
properly  makes  every  one  a  party  who  is  a  participator  in  the  fraud, 
for  the  purpose  of  discovery.** 

Dill  or  Complaint 

162.  In  General. — ^In  proceedings  by  a  creditor  to  obtain  relief 
against  an  alleged  fraudulent  conveyance  of  property  the  usual  rule 
of  pleading  applies,  that  the  material  facts  on  which  the  plaintiff 
relies  must  be  so  distinctly  alleged  as  to  put  them  in  issue,*'  and  the 
complainant  must  show  by  his  bill,  petition  or  complaint,  sufficient 
reason  why  the  conveyance  in  question  should  be  set  aside  and  the 
property  conveyed  be  subject  to  his  debt,*®  and  the  finding  of  facta 
not  alleged  cannot  sustain  a  judgment  upon  appeal.**  A  creditor  who 
has  obtained  judgment  against  his  debtor,  in  order  to  maintain  a  bill 
for  relief  against  fraudulent  dispositions  by  such  debtor  of  any  partic- 
ular portion  of  his  property,  must  show  that  such  disposition  em- 
barrasses him  in  obtaining  satisfaction  of  his  debt,  and  while  no  par- 
ticular form  of  the  bill  or  formal  specific  allegations  are  necessary 

10^  Edmeston  v.  Lyde,  1  Paige  (N.  16.  Robinson  v.  Davis,  11  N.  J.  Eq. 

T.)  637,  19  Am.  Dec.  454.  302,  69  Am.  Dec.  591, 

Note:  90  Am.  Dec.  292.  17.  Probert  v.  McDonald,  2  S.  D. 

11.  Note:  90  Am.  Dec.  292.  495,  51  N.  W,  212,  39  A.  S.  R.  796. 

12.  Hancock  v.  Wooten,  107  N.  C.  See  Equity,  vol.  10,  p.  413  et  seq.; 
9,  12  S.  E.  199,  11  L.R.A.  466,  Pleading. 

Note:  90  Am.  Dec.  293.  18.  Miles  v.  Richards,  Walk.  (Miss.) 

13.  Note:   SO   Am.   Dec.   293.  477,  12  Am.  Dec.  584. 

14.  Greer  v.  Wright,  6  Grat.  (Va.)  19.  Brumbaugh    v.    Richcreek,    127 
154,  52  Am.  Dec.  111.  Tnd.  240,  26  N.  E.  664,  22  A.  S.  R. 

.  16.  Whiting  v.  Johnson,  11  Serg.  &   649. 
R.  (Pa.)  328,  14  Am.  Dec.  633. 
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io  constitute  the  bill  a  good  one,  facts  must  be  stated  from  which 
at  least  the  inference  may  be  drawn  that  the  aid  of  a  court  of  equity 
is  required  to  give  the  judgment  its  legal  and  full  effect.^  In  pro- 
ceedings to  set  aside  fraudulent  conveyances  the  well  established  rule 
of  equity  pleading  applies,  that  matters  vrhich  are  distinct  and  of 
-difiFerent  natures  cannot  be  joined  in  the  same  bill,^  and  the  question 
as  to  whether  or  not  a  bill  is  violative  of  this  rule  is  to  be  determined 
by  the  usual  criteria  by  which  courts  of  equity  are  guided  in  con- 
sidering the  question  of  multifariousness.*  The  propriety  of  joining 
.several  parties  plaintiff  or  defendant  in  the  same  bill  to  set  aside  fraud- 
ulent conveyances  has  already  been  discussed  in  this  article.'  In  a 
bill  or  complaint  to  set  aside  a  fraudulent  conveyance,  the  usual  rule 
applies  that  surplusage  will  not  vitiate  a  pleading.*  Thus  it  has  been 
held  that  complaint  to  set  aside  a  fraudulent  deed,  alleging  that  it 
was  accepted  by  the  grantee  with  knowledge  of  its  fraudulent  pur- 
pose, and  as  a  mere  volunteer  who  has  paid  no  consideration,  states 
a  good  cause  of  action,  and  will  not  be  vitiated  by  the  fact  that  it  also 
seeks  to  set  aside  the  conveyance  on  the  insufficient  ground  of  the 
mental  incapacity  of  the  grantor,  or 'because  it  improperly  alleges 
matters  of  e\ddence.*  A  bill  by  a  creditor  to  have  a  conveyance  set 
aside  may  be  joined  in  by  other  creditors  of  the  defendant  who  con- 
tribute to  the  expenses  of  the  suit,  and  should  be  framed  for  the  benefit 
of  the  complainant  and  such  other  creditors ;  •  but  it  has  been  held 
that  an  allegation  that  the  complaints  in  a  bill  to  vacate  a  convey- 
ance as  fraudulent  proceed  on  behalf  of  themselves  and  other  cred- 
itors is  unnecessary  where  the  prayer  is  that  the  property  be  sold  for 
the  benefit  of  the  creditors.'  A  bill  by  a  creditor  seeking  to  set  aside 
^A  fraudulent  a  conveyance  of  his  property  by  the  debtor,  and  to  sub- 
ject such  property  to  the  payment  of  his  debt,  and  praying  for  a 
discovery  as  to  any  other  property  owned  by  such  debtor,  is  not 
demurrable  because  not  verified.  The  discovery  asked  is  merely  inci- 
-dental  to  the  relief  sought.® 

163.  Facts  Entitling   Plaintiff  to  Sue  and   Excusing  Apparent 
Xaches. — Since  a  fraudulent  conveyance  is  good  as  between  the  parties 

20.  Dunham  v.  Cox,  10  N.  J.  Eq.  5.  Rollet  v.  Heiman,  120  Ind.  511, 

437,  64  Am.  Dec.  460.  22  N.  E.  666,  16  A.  S.  R.  340. 

Note:  90  Am.  Dec.  297.  6.  Hunt  v.  Field,  9  N.  J.  Eq.  36, 

1.  Fellows  V.  Fellows,  4  Cow.    (N.  57  Am.  Dec.  365.    And  see  supra,  par. 
T.)   682,  15  Am.  Dec.  412.  160. 

2.  For  a  full  discussion  of  the  sub-  7.  Birely  v.  Staley,  5  Gill  &  J.  (Md.) 
ject    of   multifariousness    in    bills    in  432,  25  Am.  Dec.  303. 

equity,  see  Equity,  vol.  10,  p.  428  et       8.  Henderson  v.  Farley  Nat.  Bank, 

seq.  123  Ala.  547,  26  So.  226,  82  A.  S:  R. 

3.  See  supra,  par.  160,  161.  140.     Generally  as  to  verification  of 

4.  Rollet  V.  Heiman,  120  Ind.  511,  bills  in  equity,  see  Equity,  vol.  10, 
22  N.  E.  666,  16  A.  S.  R.  340.    And  p.  428. 

see   Pleading. 
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and  as  to  all  persons  except  creditors  defrauded  thereby,  in  an  action 
by  a  creditor  to  set  aside  the  conveyance  as  fraudulent  he  must  allege 
and  prove  that  he  is  a  creditor  of  the  fraudulent  grantor  before  he  can 
be  permitted  to  question  the  validity  of  the  conveyance.*  Where  one 
aggrieved  by  a  conveyance  calls  its  validity  in  question,  and  moves  to 
set  it  aside,  the  parties  claiming  under  such  conveyance  may  dispute 
his  claim  by  demanding  that  he  shall  prove  himself  to  be  a  creditor 
of  the  grantor,  with  a  valid,  subsisting  debt  against  him.*^  The  fact 
of  primary  importance  in  such  a  proceeding — whether  it  be  to  set 
aside  the  conveyance  as  constructively  fraudulent  and  therefore  void- 
able as  against  past  due  debts,  or  actually  fraudulent  and  voidable  as 
to  future  as  well  as  to  past  obligations — is  the  existence  of  a  debt,  for 
the  payment  of  which  except  for  the  conveyance  the  property  trans- 
ferred could  be  made  liable.**  It  has  been  held,  however,  that  the 
want  of  an  allegation  that  the  complainants  were  creditors  at  the  time 
of  the  filing  of  their  bill,  even  though  it  might  be  fatal  on  demurrer, 
is  obviated  by  an  answer  substantially  admitting  that  they  were  cred- 
itors.** In  proceedings  in  equity  to  set  aside  fraudulent  conveyances, 
as  in  suits  in  equity  generally,  if  the  recitals  of  the  bill  are  such  as  to 
give  rise  to  an  imputation  of  laches  the  plaintiff  should  explain  the 
delay  and  show  why  it  should  not  have  the  efifect  of  putting  him  out 
of  court,  and  for  this  purpose  he  should  show  when  and  how  knowl- 
edge was  obtained,  in  order  that  the  court  may  determine  whether 
timely  and  reasonable  efforts  were  made  to  ascertain  the  facts.  If 
apparent  laches  is  not  thus  explained  and  rebutted  by  the  allegations 
of  the  bill  a  demurrer  will  lie.**  It  has  been  held,  however,  that  an 
averment  of  ignorance  of  fraud  until  a  time  within  the  statutory 
limitation  made  by  the  plaintiff  in  a  bill  to  set  aside  a  fraudulent  con- 
veyance is  sufficient  if  made  in  a  manner  sufficiently  explicit  to 
enable  the  defendant  to  meet  the  issue  tendered.** 

164.  Exhaustion  of  Legal  Remedy. — ^It  is  the  general  rule  that 
courts  of  equity  are  not  tribunals  for  the  collection  of  debts,  but  afford 
their  aid  to  enable  creditors  to  obtain  payment  only  when  their 
legal  remedies  have  proved  to  be  inadequate,**  and  it  is  only  by  the 
exhibition  of  such  facts  as  show  that  these  liave  been  exhausted  that 

9.  Riverside  First  Nat.  Bank  v.  East-       12.  Birely  v.   Staley,  5   Gill   &   J. 
man,  144  Cal.  487,  77  Pac.  1043,  103    (Md.)  432,  25  Am.  Dec.  303. 

A.  S.  R.  95, 1  Ann.  Cas.  626;  Brugger-  13.  Wood  v.  Carpenter,  101  U.  S. 

man  v.  Hoerr,  7  Minn.  337,  82  Am.  135,   25  U.   S.    (L.  ed.)    807;   Hardt 

Dec,  97.  V.  Heidweyer,  152  U.  S.  547,  14  S. 

Note:  90  Am.  Dec.  298.  Ct.  671,  38  U.  S.  (L.  ed.)  548. 

10.  Yeend  v.  Weeks,  104  Ala.  331,  Note:  90  Am.  Dec.  298. 

16  So.  165,  53  A.  S.  R.  50.  And  see  Equitt,  vol.  10,  p.  416,  418. 

11.  Yeend  v.  Weeks,  104  Ala.  331,       14.  Godbold  v.  Lambert,  8  Rich.  Eq 
16  So.  165,  53  A.  S.  R.  50;  Harper    (S,  C.)  155,  70  Am.  Dec.  192. 

V.  Raisin  Fertilizer  Co.,  158  Ala.  329,  15.  Taylor  v.  Bowker,  111  U.  S.  110, 
48  So.  589,  132  A.  S.  R.  32.  4  S.  Ct.  397,  28  U.  S.  (L.  ed.)  368. 
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their  jurisdiction  attaches.**  Accordingly,  when  the  recovery  of  a 
judgment  at  law  is  a  prerequisite  to  the  right  of  a  creditor  to  invoke 
the  aid  of  the  courts  to  set  aside  a  fraudulent  conveyance  of  property 
by  his  debtor,*'  the  bill,  petition  or  complaint  must  aver  the  re- 
covery of  such  judgment.*®  Where,  in  addition  to  the  recovery  of  a 
judgment  against  his  debtor,  the  creditor  must  have  issued  an  exe- 
cution on  the  judgment,*®  he  must  allege  such  issuance  of  execution  *• 
and  also  the  return  of  the  execution  unsatisfied,*  in  those  cases  in 
which  such  return  is  essential  to  his  right  to  reach  property  of  the 
debtor  alleged  to  have  been  fraudulently  conveyed.*  A  bill  by  an 
attaching  creditor  to  have  a  conveyance  and  confession  of  judgment 
set  aside  as  fraudulent  should  show  for  what  the  attachment  was 
issued,  that  it  waa  executed,  and  upon  what  property.*  Where  by 
statute  the  fact  of  no  property  in  the  judgment  debtor  and  not  the 
return  upon  execution  is  made  the  basis  of  an  action  by  a  judgment 
creditor  to  set  aside  a  fraudulent  conveyance  and  subject  the  property 
conveyed  to  the  payment  of  his  judgment,  the  averment  of  such 
want  of  property  in  the  complainant's  petition  is  sufficient  without 
alleging  issuance  of  an  execution  and  return  of  nulla  bona.*  In  the 
case  of  proceedings  in  the  federal  courts,  it  has  been  frequently  held 
that  notwithstanding  a  state  statute  has  dispensed  with  the  necessity 
for  a  creditor  to  reduce  his  claim  to  judgment,  a  bill  which  fails  to 
allege  that  the  plaintiflf  has  prosecuted  his  claim  to  judgment,  and 
has  issued  an  execution  thereon,  and  had  the  same  returned  nulla 
bona  is  insufficient.* 

165.  Insolvency  of  Debtor. — The  question  of  the  insolvency  of  the 
debtor  at  the  time  of  making  the  conveyance  complained  of  as  mate- 
rial to  the  right  of  the  creditor  to  set  aside  such  conveyance  has 
already  been  considered,*  and  the  necessity  for  alleging  such  insol- 
vency by  the  complainant  in  a  proceeding  to  set  aside  the  conveyance 
must  depend  upon  the  view  prevailing  in  the  particular  jurisdiction. 
According  to  some  decisions,  in  an  action  to  set  aside  a  fraudulent 

16.  Taylor  v.  Bowker,  111  U.  S.  110,  4  S.  Ct.  397,  28  U.  S.   (L.  ed.)  36a 
4  S.  Ct.  397,  28  U.  S.  (L.  ed.)  368;       Not^:  65  Am.  Dec  521. 
Shreveport  First  Nat.  Bank  v.  Randall,       2.  See   supra,   par.  140,  141. 

20  R.  I.  319,  33  Atl.  1055,  78  A.  S.  3.  Hunt  v.  Field,  9  N.  J.  Eq.  34 

R.  867;  Hyman  v.  Landry,  135  Wis.  57  Am.  Dec.  365. 

598, 116  N.  W.  236, 128  A.  S.  R.  1041  4.  Bomberger  v.  Turner,  13  Ohio  St 

Note :  00  Am.  Dec.  297.  263,  82  Am.  Dec.  438  and  note. 

17.  See  supra,  par.  134  et  seq.  5   Morrow  Shoe  Mfg    Co.  v.  New 

18.  Taylor  v.  Bowker,  111  U.  S.  110,  England   Shoe  Co.,  57  Fed.  685,  IS 
4  S.  Ct.  397,  28  U.  S.  (L.  ed.)  368.  U.  S.  App.  266,  6  C.  C.  A.  508,  24 

Note:  65  Am.  Dec.  521.  L.R.A.  417;  Smith  v.  Fort  Scott,  etc., 

.  19.  See  supra,  par.  139  et  seq.  R.  Co.,  99  V.  S.  398,  25  U.  S.   {U 

20.  Taylor  v.  Bowker,  111  U.  S.  110,  ed).  437. 

4  S.  Ct.  397,  28  U.  S.  (L.  ed.)  368.  6.  See  supra,  par.  10. 

1.  Taylor  v.  Bowker,  111  U.  S.  110, 
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conveyance  it  is  not  necessary  to  allege  and  prove  the  insolvency  of 
the  grantor  at  the  time  of  the  transfer,  though  such  evidence  is  often 
very  material  in  ascertaining  the  purpose  of  the  conveyance.'  An- 
other line  of  decisions  however  lays  down  the  rule  that  where  a  cred- 
itor attacks  a  transfer  of  property  made  by  his  debtor  on  the  ground 
that  such  transfer  was  made  to  defraud,  hinder,  or  delay  creditors, 
facts  must  be  alleged  showing  that  the  conveyance  was  made  in  such 
manner  and  under  such  circumstances  as  to  have  that  effect,  and  that 
therefore  it  must  appear  that  at  the  time  the  conveyance  was  made 
the  debtor  had  not  other  property  subject  to  execution  out  of  which 
his  debts  could  be  satisfied.®  This  allegation  is  necessary  to  show  that 
the  conveyance  was  in  fact  fraudulent  as  against  the  creditors.  If 
the  debtor  has  other  property  subject  to  execution  sufficient  to  satisfy 
his  indebtedness,  the  conveyance  cannot  amount  to  a  fraud  on  his 
creditors.*  Insolvency  of  the  debtor  at  the  time  the  suit  is  brought 
to  set  aside  liis  conveyance  as  fraudulent  does  not  carry  with  it  the 
presumption  that  such  insolvency  existed  prior  to  that  time,  and 
extended  back  to  the  time  when  the  conveyance  was  made.^^  With 
regard  to  the  insolvency  of  the  debtor  at  the  time  of  instituting  pro- 
ceedings to  set  aside  the  conveyance  alleged  to  be  fraudulent,  it  is 
generally  held,  at  least  in  the  case  of  transfers  for  a  valuable  con- 
sideration, that  it  must  appear  from  the  bill  or  complaint  that  at 
the  time  the  action  is  commenced  the  debtor  has  not  other  property 
subject  to  execution  sufficient  to  satisfy  his  debts.*^  This  is  for  the 
reason  that  the  conveyance,  although  made  for  the  purpose  of  defraud- 
ing creditors,  is  valid  as  between  the  parties,  and  cannot  be  set  aside, 
unless  it  appears  to  be  necessary  for  the  protection  of  the  creditor, 
and  no  such  necessity  exists  if  at  the  time  he  commences  his  action 
there  is  other  property  of  the  debtor  out  of  which  his  debt  can  be 
made.^*  A  creditor  is  not  authorized  to  interfere  with  any  disposition 
which  his  debtor  may  make  of  his  property,  so  long  as  he  is  not 
injured  thereby.  The  debtor  may  convey  his  property  with  the  inten- 
tion of  defrauding  his  creditor,  but  if  he  still  retains  property  subject 
to  execution  out  of  which  the  debt  may  be  collected,  the  debtor  can- 
not complain.    So,  also,  if  the  debtor  conveys  all  of  his  property  with 

7.  Crary  v.  Kurtz,  132  la.  105,  105  10.  Nevers  v.  Hack,  138  Ind.  2G0, 

N.  W.  590,  109  N.  W.  452,  119  A.  S.  37  N.  E.  791,  46  A.  S.  R.  380. 

R.  549.  11.  Albertoli  v.   Branham,   80   Cal. 

8;  Albertoli  v.  Branham,  80  Cal.  631,  631,  22  Pae.  404,  13  A.  S.  R.  200 , 

22  Pac.  404,  13  A.  S,  R.  200;  Nevers  Brumbaugh  v.  Richcreek,  127  Ind.  240, 

v.  Hack,  138  Ind.  260,  37  N.  E.  791,  26  N.  E.  664,  22  A.  S.  R.  649  and 

46  A.  S.  R.  380;  Wagner  v.  Law,  3  note;  Nevers  v.  Hack,  138  Ind.  2ih), 

Wash.  500,  28  Pac.  1109,  29  Pac.  927,  37  N.  E.  791,  46  A.  S.  R.  3S0;  Da\i^ 

28  A.  S.  R.  56,  15  L.R.A.  784.  v.  Chase,  159  Ind.  242,  64  N.  E.  8S, 

Note:  90  Am.  Dec.  298.  853,  95  A.  S.  R.  294. 

9.  Albertoli  v.  Branham,  80  Cal.  631,  12.  Albertoli  v.  Branham,  80    Cal. 

22  Pac.  404,  13  A.  S.  R.  200.  631,  22  Pac.  404,  13  A.  S.  R.  200. 
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like  fraudulent  purpose,  retaining  nothing,  but  when  the  creditor 
seeks  to  collect  the  debt  of  him  he  has  acquired  and  then  has  prop- 
erty subject  to  execution  from  which  the  claim  can  be  made,  the 
creditor  has  no  ground  for  interfering  with  the  fraudulent  convey- 
ance.*' In  a  suit  to  set  aside  a  conveyance  of  real  estate  as  fraudulent, 
an  allegation  in  the  complaint  that  the  grantor  had  no  property  sub- 
ject to  execution  at  the  time  of  his  death,  and  that  his  estate  is  wholly 
insolvent,  is  sufficient  to  show  that  there  is  no  property  of  the  estate 
with  which  to  pay  the  claim  except  by  setting  aside  the  conveyance,** 
but  it  ias  been  held  that  an  allegation  in  a  bill  to  set  aside  a  voluntary 
conveyance  which  merely  alleges  that  the  grantor  at  the  time  of  his 
death  was  largely  indebted  for  transactions  before  and  after  the 
transfer  and  that  without  the  property  transferred  his  estate  will  be 
insufficient  to  pay  the  debt  is  too  vague  and  uncertain."  And  a  com- 
plaint to  set  aside  a  fraudulent  conveyance,  containing  no  averment 
as  to  the  financial  condition  of  the  defendant  at  the  time  of  the  com- 
mencement of  the  action  except  that  he  had  no  property  subject  to 
execution  of  which  plaintiff  has  any  knowledge,  is  wholly  insuffi- 
cient.** A  complaint  to  set  aside  a  conveyance  of  real  estate  as  fraud- 
ulent need  not  allege  that  the  land  conveyed  was  worth  more  than 
the  amount  allowed  by  law  as  exempt  from  execution.  That  is  a 
matter  of  defense.*'  The  insolvency  of  co-judgment  debtors  need 
not  be  averred  in  a*  bill  to  set  aside  a  fraudulent,  conveyance  of  one 
insolvent  judgment  debtor,  if  execution  has  been  levied  upon  the 
property  fraudulently  conveyed.  To  justify  such  levy,  it  is  not  neces- 
sary to  show  that  there  is  no  other  property  which  cannot  be  levied 
upon.  Though  property  fraudulently  conveyed  may  be  sold  under 
execution  at  law,  yet  equity  will  not  require  the  creditor  tg  sell  a 
doubtful  or  obstructed  title,  but  will  set  aside  the  conveyance,  and 
remove  the  obstruction  to  a  fair  sale.** 

166.  Description  and  Ownership  of  Property  Transferred. — ^A  cred- 
itor's bill  to  set  aside  a  fraudulent  conveyance,  to  be  a  lis  pendens 
and  to  operate  as  a  notice  against  real  estate,  must  be  so  definite  in  its 
description  of  the  estate,  as  that  any  one  reading  it  can  learn  thereby 
what  property  is  the  subject  of  the  litigation.  If  it  is  not  so,  it  will 
be  postponed  to  a  junior  bill  which  is.**  An  allegation  in  a  creditor's 
bill  filed  in  aid  of  execution,  that  the  judgment  debtor  executed  a  deed 
to  the  land  levied  upon  for  a  pretended  consideration,  is  a  sufficient 

13.  Braumbaugh  v.  Richcreek,  127  N.  E.  88,  853,  95  A.  S.  R.  294. 
Ind.  240,  26  N.  E.  664,  22  A.  S.  R.  17.  State  v.  Parsons,  147  Ind.  579, 
649.  47  N.  E.  17,  62  A.  S.  R.  430. 

14.  State  V.  Parsons,  147  Ind.  579,  18.  Vasser  v.  Henderson,  40  Miss. 
47  N.  E.  17,  62  A.  S.  R.  430.  519,  90  Am.  Dec.  351. 

15.  MUes  V.  Richards,  Walk.  (Miss.)  19.  Miller  v.  Sherry,  2  WaU.  237, 
477,  12  Am.  Dec.  584.  17  U.  S.   (L.  ed.)   827. 

16.  Davis  V.  Chase,  159  Ind.  242,  64 
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allegation,  in  the  absence  of  demurrer,  that  the  judgment  debtor 
owned  the  land  at  the  time  that  the  conveyance  was  made.^® 

167.  Allegations  of  Fraud  or  Fraudulent  Intent. — In  proceedings 
to  set  aside  fraudulent  conveyances  the  usual  rule  applies  that  in 
pleading  fraud  it  is  not  suiRcient  to  plead  it  by  name  simply,  or  to 
allege  against  a  party  that  he  committed  fraud,  but  the  facts  and 
circumstances  must  be  pleaded  from  which  fraud  as  a  conclusion  or 
judgment  would  be  inferred.*  With  regard  to  the  allegation  of  the 
intent  with  which  the  conveyance  sought  to  be  set  aside  was  made, 
while  there  are  decisions  to  the  effect  that  it  is  insufficient  to  sillege 
merely  that  the  transfer  was  made  with  intent  to  delay  or  defraud 
creditors,*  yet  where,  as  is  the  case  in  some  jurisdictions,  it  is  pro- 
vided by  statute  that  every  transfer  of  property  made  with  intent  to 
delay  or  defraud  any  creditor  is  void  and  the  question  of  fraudulent 
intent  is  expressly  made  one  of  fact  and  not  of  law,  it  is  held  that 
the  intent  should  be  treated  as  a  fact  both  in  evidence  and  in'pleading, 
and  tliat  an  allegation  that  the  transfer  was  made  with  intent  to 
defraud  creditors  of  the  grantor  is  a  sufficient  averment  of  fraud  to 
support  an  attack  upon  the  transfer  as  fraudulent.*  Some  authorities 
indeed  hold  that  in  order  to  avoid  a  conveyance  as  being  fraudulently 
executed,  the  complaint  in  such  action  must  expressly  charge  that 
the  instrument  was  executed  with  a  fraudulent  intent,*  and  in  an 
action  brought  by  or  for  the  benefit  of  subsequent  creditors  the  com- 
plaint must  aver  that  the  instrument  to  be  avoided  was  executed  with 
intent  to  defraud  subsequent  as  well  as  existing  creditors.*  An  allega- 
tion in  a  bill  in  equity  that  the  payment  by  the  husband  of  a  mortgage 
note  given  for  the  purchase  money  of  property  conveyed  to  the  wife 
was  for  the  convenience  of  the  husband,  and  for  the  purpose  of  de- 

20.  Gibbons  v.  Pemberton,  101  Mich.  8.  Probert  v.  McDonald,  2  S.  D.  495, 

397,  59  N.  W.  663,  45  A.  S.  R.  417.  51  N.  W.  212,  39  A.  S.  R.  796. 

1.  Albertoli  v.  Branham,  80  Cal.  631,  A  complaint  alleging  that  a  deed 
22  Pac.  404,  13  A.  S.  R,  200 ;  Helms  was  made  with  "intent"  to  delay,  hin- 
V.  Green,  105  N.  C.  251,  11  S.  E.  470,  der  and  defraud  creditors  and  is  there- 
18  A.  S.  R.  893  and  note;  Probert  fore  void  sufficiently  alleges  the  fraud- 
y.  McDonald,  2  S.  D.  495,  51  N.  W.  ulent  character  of  the  deed  as  a  fact 
212,  39  A.  S.  R.  796.  which  is  admitted  by  a  demurrer  and 

Notes:  90  Am.  Dec.  297;  22  A,  S.  is  not  an  allegation  of  a  conclusion. 

R.  652.  Riley  v.  Carter,  76  Md.  581,  25  Atl. 

Generally  as  to  the  manner  and  suffi-  667,  35  A.  S.  R.  443,  19  L.R.A.  489. 

cieney  of  pleading  fraud,  see  Equity,  4.  Hutchinson     v.     Michigan     City 

vol.  10,  p.  415  et  seq.;   FRAtlD  and  First  Nat.  Bank,  133  Ind.  271,  30  N. 

Deceit,  ante,  par.  164  et  seq.  E.  952,  36   A.   S.   R.   537;   National 

2.  Probert  v.  McDonald,  2  S.  D.  495,  State  Bank  of  Terre  Haute  v.  Vigo 
51  N.  W.  212,  39  A.  S.  R.  796  (stat-  County  Nat.  Bank,  141  Ind.  352,  40 
ing  that  this  view  is  supported  by  the  N.  E.  799,  50  A.  S.  R.  330. 
decisions  in  some  states,  but  that  the  5.  Hutchinson  v.  Michigan  City 
contrary  rule  obtains  in  South  Da-  First  Nat.  Bank,  133  Ind.  271,  30  N. 
kota).  E.  952,  36  A.  S.  R.  537. 
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frauding,  hindering,  and  delaying  his  just  creditors,  of  which  fact 
complainant  was  ignorant  until  recently  before  the  filing  of  the  bill, 
is  an  allegation  of  fraud  in  fact,  and,  coupled  with  a  showing  that 
the  complainant,  at  the  time  of  such  settlement,  sustained  the  relation 
of  creditor  to  the  husband,  is  sufficient  of  itself,  'if  true,  to  maintain 
the  bill  and  to  subject  the  property  in  the  hands  of  the  wife  to  his 
debt,  to  the  extent  of  the  amount  thus  paid  by  the  husband.'  With 
regard  to  averments  as  to  the  grantee's  knowledge  of  or  participation 
in  the  grantor's  fraudulent  intent,  it  is  sufficient  in  a  complaint  to 
set  aside  a  fraudulent  conveyance  to  allege  either  that  the  grantee 
received  said  conveyance  with  knowledge  of  the  fraudulent  purpose 
of  the  grantor,  or  that  the  grantee  was  a  mere  volunteer  who  paid  no 
consideration.'  In  a  complaint  to  set  aside  a  conveyance  of  real 
estate  as  fraudulent,  an  allegation  that  the  gi-antee  received  the  con- 
veyance with  knowledge  of  the  fraudulent  purpose  of  the  grantor  is 
sufficient,  even  if  the  complaint  shows  that  a  valuable  consideration 
was  paid.  It  is  not  necessary  to  aver  that  the  grantor  "had  no  prop- 
erty from  the  making  of  the  conveyance  until  his  death."  ® 

168.  Amended  or  Supplemental  Bill  or  Complaint. — With  regard 
to  the  propriety  of  amended  or  supplementary  bills  or  complaints  in 
proceedings  to  set  aside  fraudulent  conveyances,  the  usual  rules  of 
pleading  in  regard  to  such  matters  apply,®  and  as  a  rule,  if  the  record 
does  not  show  that  the  complainant  is  entitled  to  relief  under  the 
original  pleading,  the  averment,  either  by  supplemental  bill  or 
amendment,  of  subsequent  validating  matter  does  not  cure  the  defect.^® 
An  amendment  as  to  the  description  of  real  property  can  only  operate 
to  charge  it  specifically  from  the  time  of  the  service  of  the  amended 
pleading.^*  In  an  action  to  set  aside  a  conveyance  of  land  from 
husband  to  wife  as  fraudulent,  evidence  on  the  plaintiflF's  part  that 
a  mortgage  had  been  executed  by  the  husband  and  wife  on  said  land 
after  the  commencement  of  the  suit,  and  that  the  money  raised  by 
such  mortgage  was  invested  in  other  real  estate  in  the  wife's  name, 
is  inadmissible  without  a  supplemental  complaint,  setting  up  the  facts 
and  asking  appropriate  relief  against  such  other  real  estate.**  When 
a  debtor,  pending  suit  to  set  aside  certain  conveyances  as  fraudulent, 
is  adjudged  a  bankrupt  and  a  trustee  is  appointed,  the  trustee  may 

6.  Reel  v.  Livingston,  34  Fla.  377,   47  N.  E.  17,  62  A.  S.  R.  430. 

16  So.  284,  43  A.  S.  R.  202.  9.  See  Equity,  vol.  10,  p.  491,  500; 

7.  Rollet  V.  Heiman,  120  Ind.  511,   Pleading. 

22  N.  E.  666,  16  A.  S.  R.  340;  State  10.  Harper  v.  Raisin  Fertilizer  Co., 

V.  Parsons,  147  Ind.  579,  47  N.  E.  17,  158  Ala.  329,  48  So.  589,  132  A.  S. 

62  A.  S.  R.  430;  Lytle  v.  Baldinger,  R.  32. 

84   Ohio   St.   1,  95  N.  E.  389,  Ann.  11.  Miller  v.   Sherry,  2  WaU.  250, 

Cas.  1912B  894;  Shreveport  First  Nat.  17  U.  S.  (L.  ed.)  827. 

Bank  v.  Randall,  20  R.  I.  319,  38  Atl.  Note:  90  Am.  Dec.  298. 

1055,  78  A.  S.  R.  867.  12.  Pike  v.  Miles,  23  Wis.  164,  99 

8.  State  V.  Parsons,  147  Ind.  579,  Am.  Dec.  148. 
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be   substituted   as   plaintiff   witliout   the  filing   of   any   additional 
pleading.^' 

Demurrer,  Plea  and  Reply 

169.  Demunen — ^In  proceedings  to  set  aside  fraudulent  conveyances 
the  usual  rule  of  pleading  applies  that  a  demurrer  to  the  bill  or  com* 
plaint  admits  the  allegation  to  be  true  in  point  of  fact  as  to  all  matters 
that  are  well  pleaded/^  and  if  overruled  and  the  defendant  declines 
to  answer  over,  he  cannot  impeach  a  decree  against  him  by  denying 
the  truth  bf  the  bill.^*  If  upon  the  face  of  the  bill  it  is  apparent  the 
claim  or  demand  of  the  complainant  is  barred  by  lapse  of  time  or 
by  the  statute  of  limitations,  the  defense  is  available  in  a  court  of 
equity,  on  demurrer,  as  well  as  by  plea  or  answer.** 

170.  Plea,  Answer,  or  Reply. — It  is  the  bona  fide  purchaser  for 
value  in  good  faith  and  without  notice  who  is  entitled  to  the  protec- 
tion of  a  court  of  equity,  as  against  the  person  sought  to  be  defrauded 
by  the  conrveyance.  And  where  a  deed  is  attacked  for  fraud,  the 
grantee,  in  order  to  prove  himself  a  bona  fide  purchaser,  must  show 
that  he  paid  a  valuable  consideration;  that  at  the  time  of  payment 
he  had  no  notice  of  an  outstanding  equity,  or  of  the  fraudulent  intent 
of  the  grantor,  and  that  he  acted  in  good  faith.*^  The  same  elements 
which  were  necessary  to  constitute  a  good  plea  in  bar  to  such  cases 
under  the  equity  practice  have  been  held  by  the  courts  of  some  of 
the  states  which  have  adopted  the  code  system  to  be  necessary  to  con- 
stitute a  good  answer  under  that  form  of  procedure.  When  a  deed  is 
attacked  for  fraud,  and  the  grantee  pleads  that  he  is  a  bona  fide 
purchaser  for  value,  such  plea  is  an  affirmative  defense,  casting  the 
burden  of  proof  on  him,  and  the  plaintiff  need  only  show  the  fraud- 
ulent intent  and  purpose  of  the  grantor.^*  Averments  in  a  complaint 
by  a  creditor  in  an  action  to  subject  to  the  payment  of  his  debt  prop- 
erty fraudulently  transferred  or  conveyed  by  his  debtor,  alleging  that 
such  conveyance,  and  also  a  subsequent  conveyance  made  by  his 
grantee,  were  made  after  the  maturity  of  such  debt,  voluntarily  and 
with  intent  .to  hinder,  delay  and  defraud  the  plaintiffs  and  other 
creditors,  cast  the  burden  of  proof  upon  the  defendant  to  allege  and 
prove  that  such  conveyances  were  made  upon  a  valuable  consideration, 

13.  Crary  v.  Kurtz,  132  la.  105, 105  158  Ala.  329,  48  So.  589,  132  A.  S. 
N.  W.  590,  109  N.  W.  452,  119  A.  S.  R.  32.  And  see  Equity,  vol.  10,  p. 
R.  549.    And  see  Bankruptct,  vol.  3,  470;  Limitation  of  Actions. 

p.  300  et  seq.  17.  Weber  v.  Rothchild,  15  Ore.  385, 

14.  See  Eqcitt,  vol.  10,  p.  466  et  15  Pac.  650,  3  A.  S.  R.  162.  And 
seq.;  Pleading.  see  infra,  par.  171. 

15.  Miller  v.  Davidson,  3  Gilman  18.  Weber  v.  Rothchild,  15  Ore.  385, 
(111.)  518,  44  Am.  Dec.  715.  15  Pac.   650,  3  A.   S.  R.  162. 

16.  Harper  v.  Raisin  Fertilizer  Co., 
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in  what  it  consisted,  and  how  it  was  paid.**  Fraud  averred  in  the 
bill  must  be  as  specifically  and  fully  denied  as  it  is  charged.-®  Where 
the  complainant  alleges  that  the  conveyance  attacked  was  fraudulent 
and  embraced  all  the  debtor's  estate,  it  has  been  held  that  an  answer 
by  the  grantee  that  the  grantor  had  other  estate  is  no  bar  to  a  decree 
in  favor  of  the  complainant  unless  it  is  also  alleged  that  such  estate 
was  sufficient  to  pay  not  only  the  complainant  but  all  the  creditors 
of  the  grantor.*  In  the  case  of  proceedings  by  bill  to  set  adde  fraud- 
ulent conveyances  the  usual  rule  applies  that  in  equity,  where  an 
answer  which  is  put  in  issue  admits  a  fact,  and  insists  upon  a  distinct 
fact  by  way  of  avoidance,  the  fact  admitted  is  established,  but  the  fact 
insisted  upon  must  be  proved.*  A  positive  denial  of  fraud  in  general 
will  not  prevail  against  an  admission  of  facts  showing  the  transaction 
fraudulent*  The  necessity  and  sufficiency  of  a  replication  or  reply 
in  proceedings  of  the  kind  now  under  consideration  ar6  governed 
by  the  usual  rules  of  pleading.*  Where  the  answer  is  wholly  lacking 
in  substance  no  reply  is  necessary,  and  the  failure  to  reply  only  admits 
facts  that  are  well  pleaded.* 

XVI.  Evidence 

Burden  of  Proof 

171.  Rule  Stated;  Shifting  of  Burden. — The  general  rule  is  that 
when  a  conveyance  made  by  a  debtor  is  attacked  by  his  creditors  as 
fraudulent,  the  burden  of  proof  is  first  on  them  to  show  the  intent  of 
the  grantor  to  defraud,*  because  fraud  is  never  presumed,  but  must 
be  proved.'  A  conflict  of  decisions  arises  at  this  point,  some  hold- 
ing that  in  order  to  constitute  a  prima  facie  case  the  plaintiff  must 
not  only  show  fraud  on  the  part  of  the  seller,  but  participation  in 
or  notice  of  it  by  the  buyer.*  But  the  majority  of  the  cases  hold  that 
when  the  fraudulent  intent  of  the  grantor  is  shown,  the  onus  of  proof 
shifts  to  the  purchaser  to  show  that  he,  in  good  faith,  paid  a  valuable 

19.  Wooten  v.  Steele,  109  Ala.  563,  15  Pac.  650,  3  A.  S.  R.  162. 

19  So.  972,  55  A.  S.  R.  947.  6.  Hart   v.   Church,   126    Cal.   471, 

20.  Note:   90   Am.   Dec.   299.  58  Pac.  910,  59  Pac.  296,  77  A.  S.  R. 

1.  Birely  v.  Staley,  5  GiU  &  J.  (Md.)  195;  Richards  v.  Va«caro,  67  Miss.  516, 
432,  25  Am.  Dec.  303.  7  So.  506,  19  A.  S.  R.  322;  Weber  v. 

2.  Clements  v.  Moore,  6  Wall.  299,  Rothchild,  15  Ore.  385,  15  Pac.  GoO, 
18  U.  S.  (L.  ed.)  786.  Generally,  as  3  A.  S.  R.  162;  Butler  v.  Thompson, 
to  the  admi^ibility  and  conclusiveness  45  W.  Va.  660,  31  S.  E.  960,  72  A.  S. 
of  answers  in  equity  as  evidence,  see  R.  838. 

Equity,  vol.  10,  p.  543  et  seq.  Note:  34  A.  S.  R.  402. 

3.  Note :  90  Am.  Dec.  299.  7.  See  Fraud  and  Deceit,  ante,  par. 

4.  See  Equity,  vol.  10,  p.  478  et  172  et  seq. 

seq.;  Pleading.  8.  Richards  v.  Vaccaro,  67  Miss.  516, 

5.  Weber  v.  Rothchild,  15  Ore.  385,  7  So.  506,  19  A.  S.  R.  322. 
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consideration.*  And  when  this  is  shown,  the  burden  of  proof  again 
shifts  to  the  attacking  creditors  to  show  that  at  the  time  of  the  transfer 
and  payment  of  the  purchase  money,  the  purchaser  participating  in 
the  fraud,  had  notice  of  the  fraudulent  intent  of  the  grantor,  or 
notice  of  such  facts  as  should  have  put  him  on  inquiry,  which,  if 
followed,  would  have  led  to  knowledge  of  such  fraudulent  intent.^® 
In  the  case  of  a  transfer  to. pay  a  pre-existing  debt,  however,  the 
shift  in  the  burden  of  proof  comes  in  a  different  manner.  The  pro- 
testing creditor  satisfies  the  burden  that  is  first  on  him  by  proving, 
that  he  is  a  bona  fide  creditor,  and  the  burden  of  proof  is  then  on  the 
grantees  in  the  conveyances  assailed  as  fraudulent,  to  show  the  bona 
fides  of  the  transactions.^^  The  fact  that  in  tiie  particular  case 
•certain  facts  and  proofs  are  peculiarly  in  the  hands  of  one  party  or 
the  other  may  cause  a  change  in  the  general  rule  as  to  the  shifting 
of  the  burden  of  proof .^'  Some  cases  indicate  that  the  burden  of 
proof  remains  with  the  complaining  creditor  throughout.^' 

172*  latent  to  Defraud  Generally. — The  law  presumes  the  posses- 
fiion  of  a  vendee  to  have  been  rightfully  acquired,^^  and  where  it 
appears  that  a  sufficient  consideration  was  paid,  the  transfer  will  be 
upheld,  unless  it  appears  affirmatively  that  he  purchased  in  bad 
faith.^*  Hence,  the  burden  of  proof  r^ts  with  the  attacking  creditor 
to  show  fraud  in  a  transfer  and  participation  in  the  fraud  of  the 
vendee,^^  or  that  the  vendee  had  knowledge  of  the  fraudulent  intent 

9.  Mobile  Sav.  Bank  v.  McDonneU,   31  So.  514,  91  A.  S.  R.  56. 

89  Ala.  434,  8  So.  137,  18  A.  S.  R.  18.  Helms  v.  Green,  105  N.  C.  251, 

137,  9  L.R.A.  645;  Hart  v.  Church,  126  11  8.  E.  470,  18  A.  S.  R.  893;  Calvert 

Cal.  471,  58  Pac.  910,  59  Pac.  296,  v.   Alvey,  152  N.   C.   610,   68    S.    E. 

77  A.  S.  R.  195;  Richards  v.  Vaccaro,  153,  136  A.  S.  R.  847. 

^7  Miss.  516,  7  So.  506,  19  A.  S.  R.  13.  Baudin  v.  Roliflf,  1  Mart.  N.  S. 

322;  Mason  v.  Perkins,  180  Mo.  702,  (La.)    165,   14   Am.   Dec.    181;    Van 

79  S.  W.  683, 103  A.  S.  R.  591;  Weber  Raalte  v.  Harringrton,  101  Mo.  602,  14 

V.  Rothchild,  15  Ore.  385, 15  Pac.  650,  S.  W.  710,  20  A.  S.  R.  626,  11  L.R.A. 

3  A.  S.  R.  162;  Butler  v.  Thompson,  424. 

45  W.  Va.  660,  31  S.  E.  960,  72  A.  14.  Van  Raalte  v.  Harrington,  101 

fi.  R.  838.  Mo.  602,  14  S.  W.  710,  20  A.  S.  R. 

Note:  34  A.  S.  R.  402.  626,  11  L.R.A.  424. 

As  to  the  meaning  of  the  phrase  Note:  32  L.R.A.  71. 

'''shifting  of  the  burden  of  proof,"  and  15.  Ledbetter  v.  Davenport,  154  Ala. 

for  a  general  exposition  of  the  subject,  336,  45   So.  467,  129   A.   S.   R.   62; 

see  Evidence,  vol.  10,  p.  897.  Van  Raalte  v.  Harrington,  101  Mo. 

10.  Ledbetter  v.  Davenport,  154  Ala.  602,  14  S.  W.  710,  20  A.  S.  R.  626, 
336,  45   So.  467,   129  A.   S.   R.   62;  11  L.R.A.  424. 

Hart  V.  Church,  126  Cal.  471,  58  Pac  Note :  32  L.R.A.  71. 

910,  59  Pac.  296,  77  A.  S.  R.  195;  16.  Ledbetter  v.  Davenport,  154  Ala. 

Tillman  v.  Heller,  78  Tex.  597,  14  S.  336,  45   So.  467,  129   A.   S.   R.   62; 

W.  700,  22  A.   S.  R.  77,  11  L.R.A.  Van   Raalte  v.   Harrington,   101   Mo. 

628.  602,  14  S.  W.  710,  20  A.  S.  R.  026, 

Note:  34  A.  S.  R.  402.  11  L.R.A.  424. 

11.  Russel  V.  Davis,  133  Ala.  647,  Note:  32  L.R.A.  7L 
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or  information  of  circumstances  which  ought  to  have  put  him  on 
inquiry  and  which  would  have  led  to  knowledge  of  such  intent.^^ 

173.  Fraudulent  Preferences. — The  question  of  fraudulent  intent 
in  a  preference  by  a  debtor  is  a  question  of  fact  and  should  be  left 
to  the  jury.^®  The  general  rule  is  that  the  burden  of  proof  is  on  the 
attacking  creditor,  charging  fraud  in  transfers  of  property  preferring 
other  creditors.^®  But  some  cases  hold  that  where  the  wife  or  a  near 
relative  has  been  preferred,  the  burden  of  proof  is  upon  them  to  show 
good  faith  in  the  transaction ;  *®  while  in  a  few  the  burden  is  on  the 
preferred  creditor,*  especially  in  the  case  of  a  preference  by  an  insol- 
vent.*   Some  cases  turn  on  the  question  of  pleading.' 

174.  Conveyances  by  Husband  to  Wife. — There  is  considerable  real 
and  more  apparent  conflict  in  the  authorities  as  to  the  one  on  whom 
the  burden  of  proof  lies  to  establish  the  fraudulent  character  of  a  con- 
veyance from  husband  to  wife.*  The  general  rule  doubtless  is  that 
the  party  who  alleges  fraud  should  prove  it,*  and  in  ac<»ordance  with 
this  rule  some  courts  hold  that  fraud  in  a  conveyah^^  or  transfer, 
though  from  husband  to  wife,  will  not  be  presumed,  but  must  be 
affirmatively  established  by  him  who  alleges  it,  the  same  afi  though 
the  relation  of  husband  and  wife  did  not  exist.'  But  a  majority  of 
the  courts  hold  that  the  mere  existence  of  the  relation,  and  the  fact 
that  the  opportunity  thereby  afforded  to  defraud  oreditors  is  so  great, 
raise  a  presumption  against  the  wife  in  a  contest  with  her  hus- 
band's creditors,  which  she  must  overcome  by  affirmative  proof,' 
especially  if  the  husband  is  insolvent.®  The  evidence  of  the  good 
faith  of  the  transaction  must  be  clear  and  satisfactory  in  order  to 
shift  the  burden  to  the  creditors.'    In  some  jurisdictions  the  burden 


17.  Ledbetter  v.  Davenport,  154  Ala.  Notes:  90  A.  S.  E.  551;  56  L.R.A. 
336,  45  So.  467,  129  A.  S.  R.  62.  824. 

Note:  32  L.R.A.  71.  7.  Reel  v.  Livingston,  34  Fla.  377, 

18.  Piedmont  Sav.  Bank  v.  Levy,  16  So.  284,  43.  A.  S.  R.  202;  State 
138  N.  C.  274,  50  S.  E.  657,  3  Ann.  v.  Carson,  27  Neb.  501,  43  N.  W.  361, 
Cos.  785.  20  A.  S.  R.  081,  9  L.R.A.  523;  Carson 

Note :  36  L.R.A.  363.  ^-  Stevens,  40  Neb.  112,  58  N.  W.  845, 

19.  Notes:  31  L.R.A.  647;  36  L.R.A.  jl  tu\?:  ^fir  ^4f^  JA  ^.^^^^a'^^S' 
^Ql  '  43  Neb.  334,  61  N.  W.  579,  47  A.  S. 

20    NotP  •  36  L  R  A   ^61  ^'  '^^^  *'  ^^n^ey  v.  Godding,  77  Neb. 

1  'xi  f      op  T  if  A    Q«i  289,  109  N.  W.  220, 124  A.  S.  R.  841; 

1.  ^ote:  dO  UK^A.  dbl  Sanford,  etc.,  Co.  v.  Eubanks,  152  N. 

,  I'  ^,^''^^^/-c^;?^^o?  ^^  ^^'  ^^'  C.  697,  68  S.  E.  219,  136  A.  S.  R. 

oxT  7'    of^'r  ;>  :'    o;.  862;  Beecher  v.  Wilson,  81  Va.  813, 

3.  Note:  36  L.R.A.  361.  6  S.  E.  209,  10  A.  S.  R.  883;  Wev- 

4.  Notes:  90  A.  S.  R.  550;  56  L.R.A.  ^outh  v.  Chicago,  etc.,  R.  Co.,  17  Wis. 
823.  550,  84  Am.  Dec.  763. 

5.  See  supra,  par.  171.  Notes:  90  A.  S.  R.  551;  56  L.R.A. 

6.  Gilbert  v.  Glenny,  75  la.  513,  39  825. 

N.  W.  818,  1  L.R.A.  479;  Fluegel  v.       8.  Harvey  v.  Godding,  77  Neb.  289, 
Hensehel,  7  N.  D.  276,  74  N.  W.  996,  109  N.  W.  220, 124  A.  S.  R.  841. 
66  A.  S.  R.  642.  9.  State  v.  Carson,  27  Neb.  501,  43 
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of  proof  is  imposed  on  the  wife  by  statute.*®  The  autliorities  appear 
\o  be  unanimous  in  drawing  a  distinction  between  pre-existing  and 
subsequent  creditors,  and  hold  that  when  a  conveyance  to  a  wife  is 
attacked  by  subsequent  creditors  the  burden  rests  on  them  to  establish 
its  fraudulent  character.**  The  authorities  are  far  more  harmonious 
on  the  question  as  to  the  burden  of  proof  in  establishing  the  considera- 
tion or  lack  of  consideration  paid  by  the  wife  for  the  conveyance  to 
her.  It  is,  therefore^  very  generally  held  that  when  a  conveyance  is 
assailed  by  creditors  of  the  husband  on  the  ground  of  fraud,  the  burden 
of  proof  is  on  the  wife  to  establish  the  existence,  the  amount,  and  the 
validity  of  the  consideration,  and  when  the  decisions  speak  about  the 
burden  of  proving  good  faith  as  being  on  the  wife,  they  mean  gen- 
erally that  she  must  show  that  she  purchased  the  property  out  of  her 
own  separate  estate.** 

Admissibility  and  Sufficiency  of  Evidence 

175.  Admissibility. — ^It  has  already  been  stated  that  as  a  general 
rule  great  latitude  is  allowed  in  the  range  ^f  the  evidence  when 
the  question  of  fraud  is  involved,  and  that  every  fact  or  circumstance 
from  which  a  legal  inference  of  fraud  may  be  drawn  is  admissible.*' 
It  is  indispensable  to  truth  and  justice  that  it  should  be  so;  for  it  is 
hardly  ever  possible  to  prove  fraud,  except  by  a  comprehensive  and 
comparative  view  of  the  actions  of  the  party  to  whom  the  fraud  is 
imputed,  and  his  relative  position  a  reasonable  time  before,  at,  and  a 
reasonable  time  after  the  time  at  which  the  act  of  fraud  is  alleged 
to  have  been  committed.**    The  conduct  of  parties  to  a  conveyance, 

N.  W.  361,  20  A.  S.  R.  681,  9  L.R.A.  mons,  20  W.  Va.  441,  2  S.  E.  780,  6 

523;   Sanford,   etc.,   Co.  v.   Eubanks,  A.  S.  R.  664;  Martin  v.  Remington, 

152  N.  C.  697,  68  S.  E.  219,  136  A.  100  Wis.  540,  76  N.  W.  614,  69  A. 

S.  R.  86?;  Beecher  v.  Wilson,  84  Va.  S.  R.  941;  Oppenheim  v.  Collins,  115  . 

813,  6  S.  E.  209,  1^  A.  S.  R.  883.  Wis.  283,  91  N.  W.  690,  60  L.R.A. 

Note:  56  L.R.A.  827.  406. 

10.  Manchester  v.  Tibbetts,  121  N.       Not^:  90  A.  S.  R.  553;  56  L.R.A 
Y.  219,  24  N.  E.  304,  IB  A.   S.  R.  828. 

816a  13.  See   Fraud  and  Deceit,   ante, 

11.  Note:  90  A.  S.  R.  553.  par.  176. 

12.  Silvey  v.  Vernon,  163  Ala.  570,  14.  Snod^ass  v.  Decatur  Branch 
45  So.  68,  127  A.  S.  R.69;  Glass  v.  Bank,  25  Ala.  161,  60  Am.  Dec.  505; 
Zutavern,  43  Neb.  334,  61  N.  W.  579,  Mobile  Sav.  Bank  v.  McDonnell,  89 
47  A.  9.  R.  703;  Afloue  v.  S^^enteer,  Ala.  434,  8  So.  137,  18  A.  S.  R.  137, 
62  N.  J,  Eq.  782;  49  Atl.  10,  90  A.  S.  9  L.R.A.  645 ;  Beach  v.  Miller,  130  111. 
R.  484  and  note.  56  L.R.A.  817  and  162,  22  N.  E.  464,  17  A.  S.  R.  291; 
note ;  Brown  v.  jHitchell,  102  N.  C.  347,  Picket  v.  Garrison,  76  la.  347,  41  N. 
9  S.  E.  702, 11  A.  S.  R.  748;  Sanford,  -W.  38,  14  A.  S.  R.  220;  Short  v. 
etc.,  Co.  v..  Eubanks,  152  N.  C.  697,  Tinsley,  1  Mete.  (Ky.)  397,  71  Am. 
68  S.  E.  219,  136  A.  S.  R.  862";  De  Dec.  482;  McDowell  v.  Goldsmith,  6 
Farges  v.  Ryland,  87  Va.  404,  12  8.  Md.  319.  61  Am.  Dec.  305;  Feigley  v. 
E.  805,  24  A,  S.  R.  659;  Burt  v.  Tim-  Feigley,  7  Md.  537,  61  Am.  Dec.  375; 
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before  and  after,  as  well  as  at  the  time  of  a  conveyance,  may  be 
inquired  into  for  the  purpose  of  ascertaining  whether  or  not  such 
conveyance  was  bona  fide.**  Evidence  that  the  grantor  made  other 
conveyances  at  or  about  the  same  time,  which  were  fraudulent,  is 
admissible  to  prove  the  grantor's  fraudulent  design,**  but  it  cannot 
affect  the  grantee  unless  followed  by  evidence  of  his  participation  in. 
some  way  in  the  fraud.*'  The  relations  between  the  parties  to  the  con- 
veyance may  be  proven  in  connection  with  the  evidence  in  support  of 
the  charge  of  fraudulent  intent.**  The  pecuniary  condition  of  the 
parties  to  an  alleged  fraudulent -transfer  at  or  about  the  time  of  the 
transactions  under  investigation  is  in  general  competent  and  important 
proof,*®  and  so  the  records  of  judgments  obtained  by  various  persons 
against  a  judgment  debtor,  before  and  soon  after  the  conveyance  which 
is  being  questioned,  are  admissible  as  evidence  of  fraud.^®  Proof  of 
the  grantee's  exercise  of  acts  of  ownership  on  land  is  admissible  when 
the  continued  possession  and  acts  of  ownership  by  the  grantor  are 
relied  upon  to  show  that  the  conveyance  was  fraudulent.*  Trusts 
created  for  the  purpos^of  hindering  and  delajring  creditors  may  always 
be  proved  by  parol.*  The  rule  is  well  settled  and  supported  by  the 
weight  of  modern  authority  that  whenever  the  motive,  belief,  or  inten- 
tion of  any  person  is  a  material  fact  to  be  proved  under  the  issue  on 
trial,  it  is  competent  to  prove  it  by  the  direct  testimony  of  such 
person.'  Under  this  rule,  therefore,  when  the  issue  is  the  fraud  in  a 
conveyance,  on  the  question  of  fraudulent  intent,  the  parties  to  the 
transfer  may  testify  as  to  their  object  and  intent  in  making  it.*    In 

Simpson  v.  Carleton,  1  Allen  (Mass.)  19.  Supplee  v.  Hall,  75  Conn.  17, 

109,  79  Am.  Dec.  707;  Webber  v.  Jack-  52  Atl.  407,  96  A.  S.  R.  188;  Simpson 

son,  79  Mich.  175,  44  N.  W.  591,  19  v.  Carleton,  1  Allen   (Mass.)  109,  79 

A.  S,  R.  165;  Cluett  v.  Rosenthal,  100  Am.  Dec.  707;  Helms  v.  Green,  105 

Mich.  193,  58  N.  W.  1009,  43  A.  S.  N.  C.  251,  11  S.  E.  470,  18  A.  S.  R. 

R.  446;  Loos  v.  Wilkinson,  110  N.  Y.  893;  Covanhovan  v.  Hart,  21  Pa.  St. 

195, 18.  N.  E.  99,  1  L.R.A.  250;  Smith  495,  60  Am.  Dec.  57;  Clark  v.  Depew, 

V.  Moore,  142  N.  C.  277,  56  S.  E.  276,  25   Pa.    St.   509,   64   Am.   Dec.   717 ; 

7  L.R.A.(N.S.)  684;  ReitenbacH  v.  Rei-  Mills  v.  Howeth,  19  Tex.  257,  70  Am. 

tenbach,  1  Rawle  (Pa.)   362,  18  Am.  Dec.  331. 

Dec.  638 ;  McMichael  v.  McDermott,  17  20.  McMichael  v.  McDermott,  17  Pa. 

Pa.  St.  353,  55  Am.  Dec.  560 .  Mont-  St.  363,  55  Am.  Dec.  560 ;  Clark  v. 

gomery  Web  Co.  v.  Dienelt,  133  Pa.  Depew,  25  Pa.  St.  509,  64  Am.  Dec. 

St.  585,  19  Atl.  428,  19  A.  S.  R.  663.  717. 

15.  Reels  v.  Knight,  8  Mart.  N.  S.  1.  Covanhovan  v.  Hart,  21  Pa.  St. 
(La.)  267,  19  Am.  Dec.  184.  495,  60  Am.  Dec  57. 

16.  Notes:    90    Am.    Dec.    299;    32  2.  Hills   v.    Eliot,   12   Mass.   26,   7 
L.R.A.  69.  Am.   Dec.   26;    Smitheal   v.   Gray,   1 

17.  Ford  V.  WiUiams,  13  N.  Y.  577,  Humph.    (Tenn.)    491,  34  Am.   Dec. 
67  Am.  Dec.  83.  664;  Harris  v.  Daugherty,  74  Tex.  1, 

Note:  32  L.R.A.  69.  11  S.  W.  921,  15  A.  S.  R.  812.     See 

18.  Bumpas   v.  Dotson,  7  Humph,  also  Evidence,  vol.  10,  p.  1056. 
(Tenn.)    310,  46  Am.   Dec.  81.  3.  See  Evidence,   vol.  10,   p.   946. 

Note :  90  Am.  Dec.  300.  4.  Supplee  v.  Hall,  75  Conn.  17,  52 
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a  civil  action  where  a  sale  is  attacked  for  fraud,  evidence  of  the  good 
character  of  the  purchaser  is  incompetent.* 

176.  Degree  of  Proof. — Fraud  is  not  presumed,  but  it  must  be 
distinctly  and  satisfactorily  proved,*  either  directly  or  by  facts  and 
circumstances.'  In  fact,  the  presumption  is  against,  rather  than  in 
favor  of,  the  existence  of  fraud,*  and  he  who  alleges  fraud  must  prove 

Atl.  407,  96  A.   S.  R.  188 ;   Gardom  818 ;  Gentry  v.  Lanneau,  54  S.  C.  514, 

V.  Woodward,  44  Kan.  758,  25  Pac.  32  S.  B.  523,  71  A.  S.  R.  814;  Floyd 

199,  21  A.  S.  R.  310  and  note;  Nichols  v.  Goodwin,  8  Yerg.  (Tenn.)  484,  29 

V.  Patten,  18  Me.  231,  36  Am.  Dec.  Am.  Dec.  130;  Briscol  v.  Bronaugh, 

713;   Sanford,  etc,   Co.   v.   Eubanks,  1  Tex.  326,  46  Am.  Dec.  108;  Burt  v. 

152  N.  C.  697,  68  S.  E.  219,  136  A.  Timmons,  29  W.  Va.  441,  2  S.  E.  780, 

S.  R.  8G2;  Bomberger  v.  Turner,  13  6  A.  S.  R.  664;  Mayers  v.  Kaiser,  85 

Ohio  St.  263,  82  Am.  Dec.  438.  Wis.  382,  55  N.  W.  688,  39  A.  S.  R* 

Notes :  45  Am.  Rep.  186 ;  23  L.R.A.  849,  21  L.R.A.  623. 
(N.S.)    395.  Notes :  7  Am.  Dec.  362 ;  45  Am.  Rep. 

5.  Simpson     v.    Westenberger,     28  184. 

Kan.  756,  42  Am.  Rep.  195 ;  Leinkauf  7.  De  Ruiter  v.  De  Ruiter,  28  Ind. 
V.  Brinker,  62  Miss.  255,  52  Am.  Rep.  App.  9,  62  N.  E.  100,  91  A.  S.  R. 
183;  Dudley  v.  McCluer,  65  Mo.  241,  107;  Webber  v.  Jackson,  79  Mich.  175, 
27  Am.  Rep.  273.  44  N.  W.  591,  19  A.  S.  R.  165;  Tu- 

6.  Hempstead  v.  Johnston,  18  Ark.  teur  v.  Chase,  66  Miss.  476,  6  So.  241, 
123,  65  Am.  Dec.  458 ;  New  v.  Sailors,  14  A.  S.  R.  577,  4  L.R.A.  832  and 
114  Ind.  407,  16  N.  E.  609,  5  A.  S.  R.  note;  Fearey  v.  O'NeiU,  149  Mo.  467, 
632;  Conry  v.  Benedict,  108  la.  664,  50  S.  W.  918,  73  A.  S.  R.  440;  Klauber 
76  N.  W.  840,  75  A.  S.  R.  282;  Bau-  v.  Schloss,  198  Mo.  502,  95  S.  W.  930, 
din  V.  Roliff,  1  Mart.  N.  S.  (La.)  115  A.  S.  R.  486;  Booth  v.  Bunee,  33 
165,  14  Am.  Dec.  181;  Nichols  v.  Pat-  N.  Y.  139,  88  Am.  Dec.  372;  Bank  of 
ten,  18  Me.  231,  36  Am.  Dec.  713;  Colfax  v.  Richardson,  34  Ore.  518, 
Nye  V.  Van  Husan,  6  Mich.  329,  74  54  Pac.  359,  75  A.  S.  R.  664;  Snay- 
Am.  Dec.  690;  Webber  v.  Jackson,  79  berger  v.  Fahl,  195  Pa.  St.  336,  45 
Mich.  175,  44  N.  W.  591,  19  A.  S.  R.  AU.  1065,  78  A.  S.  R.  818 ;  Floyd  v. 
165;  Tuteur  v.  Chase,  66  Miss.  476,  Goodwin,  8  Yerg.  (Tenn.)  484,  29 
6  So.  241,  14  A.  S.  R.  577,  4  L.R.A.  Am.  Dec.  130;  Burt  v.  Timmons,  29 
832  and  note;  Richards  v.  Vaccaro,  W.  Va.  441,  2  S.  E.  780,  6  A.  S.  R. 
67  Miss.  516,  7  So.  506,  19  A.  S.  R.  664. 

322;  Wood  v.  feroadley,  76  Mo.  23,  Note:  45  Am.  Rep.  184. 

43  Am.  Rep.  754;  Fearey  v.  O'Neill,  8.  Wilson  v.  Stevens,  129  A!a.  630, 

149  Mo.  467,  50   S.   W.   918,  73  A.  29  So.  678,  87  A.  S.  R.  86;  Hemp- 

S.   R.  440;   Kfauber  v.   Schloss,   198  stead  v.  Johnston,  18  Ark.  123,  65  Am. 

Mo.  502,  95  S.  W.  930,  115  A.  S.  R.  Dec.  458;  Johnson  v.  McGrew,  11  la. 

486;  Hagerman  v.  Buchanan,  45  N.  151,  77  Am.  Dec.  137;  Nichols  v.  Pat- 

J.  Eq.  292,  17  Atl.  946,  14  A.  S.  R.  ten,  18  Me.  231,  36  Am.  Dec.  713; 

732;  Taylor  v.  Wands,  55  N.  J.  Eq.  Foster  v.  HaU,  12  Pick.   (Mass.)   89, 

491,  37  Atl.  315,  62  A.   S.  R.  818;  22  Am.  Dec.  400;  White  v.  Trotter, 

Hollingsworth  v.  Napier,  3  Caines  (N.  14  Smedes  &  M.  (Miss.)  30,  53  Am. 

Y.)   182,  2  Am.  Dec.  268;  Grover  v.  Dec.  112 ;  Richards  v.  Vaccaro,  67  Miss. 

Wakeman,  11  Wend.  (N.  Y.)  187,  25  516,   7   So.   506,   19   A.    S.    R.    322^; 

Am.  Dec.  624;  Booth  v.  Bunee,  33  N.  Bernheimer  v.  Rindskopf,  116  N.  Y. 

Y.  139,  88  Am.  Dec  372;  Hodges  v.  428,  22  N.  E.  1074,  15  A.  S.  R.  414; 

Blount,  2  N.  C.  414,  1  Am.  Dec.  563 ;  Hoffman  v.  Mackall,  5  Ohio  St.  124, 

McVieker  t.  May,  3  Pa.  St.  224,  45  64  Am.  Dec.  637;  Sabin  v.  Columbia 

Am.  Dec.  637;  Snayberger  v.  Fahl,  195  Fuel  Co.,  25  Ore.  15,  34  Pac.  692,  35 

Pa.  St.  336,  45  Atl.  1065,  78  A.  S.  R.  Pac.  854,  42  A.  S.  R.  756;  Snayberger 
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it.*  The  law  presumes  transactions  are  honest,  and  made  for  an 
honest  purpose,  until  the  contrary  is  shown;  ^®  but  circumstances  or 
rules  of  presumption  may  exist  to  shift  the  burden  of  proof  from  the 
party  impeaching  the  transaction  to  the  party  upholding  it.^*  Mere 
suspicion  on  the  part  of  the  jury  will  not  warrant  them  in  finding  that 
a  transaction  is  fraudulent.^-  Fraudulent  transactions  are  not  com- 
mitted openly,  and  in  the  light  of  day,  but  generally  with  secrecy, 
and  with  a  view  of  concealing  the  evidence  of  fraud.^'  Fraud  must, 
therefore,  generally  be  inferred  from  all  the  facts  and  circumstances 

V.  Fahl,  195  Pa.  St.  336,  45  Atl.  1065,  102  N.  C.  347,  9  S.  E.  702,  11  A. 
78  A.  S.  R.  818;  Burt  v.  Timmons,  S.  R.  748;  Sanford,  etc.,  Co.  v.  Eu- 
29  W.  Va.  441,  2  S.  E.  780,  6  A.  banks,  152  N.  C.  697,  68  S.  E.  219, 
S.  R.  664;  Butler  v.  Thompson,  45  136  A.  S.  R.  862;  Hoffman  v.  Mackall, 
W.  Va.  660,  31  S.  E.  960,  72  A.  S.  5  Ohio  St.  124,  64  Am.  Dec.  637; 
R.  838;  Mayers  v.  Kaiser,  85  Wis.  Sabin  v.  Columbia  Fuel  Co.j  25  Ore. 
382,  55  N.  W.  688,  39  A.  S.  R.  849,  15,  34  Pac.  692,  35  Pac.  854,  42  A. 
21  L.R.A.  623.  S.  R.  756 ;   Snavberger  v.  Fahl,  lO.') 

Notes:  45  Am.  Rep.  184;  4  L.R.A.  Pa.  St.  336,  45  Atl.  1065,  78  A.  S. 
832:  32  L.R.A.  71.  R.  818;  Butler  v.  Thompson,  45  W. 

9.  Wilson  V.  Stevens,  129  Ala.  630,  Va.  660,  31  S.  E.  960,  72  A.  S.  R. 
29  So.  678,  87  A.  S.  R.  86;  Hemp-  838;  Mayers  v.  Kaiser,  85  Wis.  3S2, 
stead  V.  Johnston,  18  Ark.  123,  65  Am.  55  N.  W.  688,  39  A.  S.  R.  849,  21 
Dec.  458;  Johnson  v.  McGrew,  11  La.   L.R.A.  623. 

151,  77  Am.  Dec.  137 ;  Gilbert  V.  Glen-  Notes:  90  Am.  Dec.  299;  45  Am. 
ny,  75  la.  513,  39  N.  W.  818, 1  L.R.A.  Rep.  184;  34  A.  S.  R.  402;  4  L.R.A. 
479;  Conry  v.  Benedict,  108  la.  664,  832;  32  L.R.A.  71. 
76  N.  W.  840,  75  A.  S.  R.  282;  Beaver  10.  Chaffee  v.  Atlas  Lumber  Co.,  43 
V.  Ross,  140  la.  154,  118  N.  W.  287,  Neb.  224,  61  N.  W.  637,  47  A.  S.  R. 
17   Ann.    Cas,   640,  20   L.R.A.  (N.S.)    753. 

^;  Nichols  V.  Patten,  18  Me.  231,  36  11.  Butler  v.  Thompson,  45  W.  Va. 
Am.  Dec.  713;  Bartlett  v.  Blake,  37  660,  31  S.  E.  960,  72  A.  S.  R.  838. 
Me.  124,  58  Am.  Dec.  775;  Boynton  v.  12.  Hempstead  v.  Johnston,  18  Ark. 
Rees,  8  Pick.  (Mass.)  329,  19  Am.  123,  65  Am.  Dec.  458;  White  v.  Trot- 
Dec.  326;  Foster  v.  Hall,  12  Pick,  ter,  14  Smedes  &  M.  (Miss.)  30,  53 
(Mass.)  89,  22  Am.  Dec.  400;  White  Am.  Dec.  112;  Tuteur  v.  Chase,  66 
V.  Trotter,  14  Smedes  &  M.  (Miss.)  Miss.  476,  6  So.  241,  14  A.  S.  R.  577, 
30,  53  Am.  Dec.  112;  Richards  v.  Vac-  4  L.R.A.  832  and  note;  Waddingham 
caro,  67  Miss.  516,  7  So.  506,  19  A.  v.  Loker,  44  Mo.  132,  100  Am.  Dec. 
S.  R.  322;  Hazell  v.  Bank  of  Tipton,  260;  Adams  v.  Dempsey,  22  Wash. 
95  Mo.  60,  8  S.  W.  173,  6  A.  S.  R.  284,  60  Pac.  649,  79  A.  S.  R.  933. 
22;  Van  Raalte  v.  Harrington,  101  13.  Salmon  v.  Bennett,  1  Conn.  525, 
Mo.  602,  14  S.  W.  710,  20  A.  S.  R.  7  Am.  Dec.  237;  Bradley  v.  Buford, 
626,  11  L.R.A.  424 ;  Carson  V.  Stevens,  Sneed  (Ky.)  12,  2  Am.  Dec.  703; 
40  Neb.  112,  58  N.  W.  845,  42  A.  Martin  v.  Reeves,  3  Mart.  N.  S.  (La.) 
S.  R.  661;  Everitt  v.  Farmers,  etc.,  22,  15  Am.  Dec.  154;  McDowell  v. 
Bank,  82  Neb.  191,  117  N.  W.  401,  Goldsmith,  6  Md.  319,  61  Am.  Dec. 
20  L.R.A.(N.S.)  996;  Hagerman  v.  305;  State  v.  Mason,  112  Mo.  374,  20 
Buchanan,  45  N.  J.  Eq.  292,  17  Atl.  S.  W.  629,  34  A.  S.  R.  390;  Hodges 
946,  14  A,  S.  R.  732;  Brinckerhoff  v.  v.  Blount,  2  N.  C.  414,  1  Am.  Dec. 
Lansing,  4  Johns.  Ch.  (N.  Y.)  65,  8  563;  McMichael  v.  McDermott,  17  Pa. 
Am.  Dec.  538 ;  Bernheimer  v.  Rinds-  St.  353,  55  Am.  Dec.  560 ;  Montgomery 
kopf,  116  N.  Y.  428,  22  N.  E.  1074,  Web  Co.  v.  Dienelt,  133  Pa.  St.  585, 
15  A.  S.  R.  414;  Brown  v.  Mitchell,   19  Atl.  428,  19  A.  S.  R.  663. 
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which  characterize  the  transaction,^*  and  great  latitude  of  proof  is 
allowed.^*  Where  an  inference  of  fraud  may  be  drawn  from  all  the 
circumstances  the  question  should  be  submitted  to  the  jury.** 

Declarations  and  Admimons 

« 
177.  Ih  General. — The  acts  and  declarations  of  the  vendor  are  in 

general  admissible  to  prove  his  fraudulent  intent/'  though  they  are 

not  generally  sufficient  to  show  that  the  vendee  acted  from  the  same 

motive,*®  and  in  the  case  of  a  conveyance  by  a  husband  to  his  wife 

14.  Hempstead  v.  Johnston,  18  Ark.  16.  Martin  v.  Beeves,  3  Mart.  N.  S 
123,  65  Am.  Dec.  458;  Salmon  v.  Ben-  (La.)  22,  15  Am.  Dec.  154;  State  v. 
Tiett,  1  Conn.  525,  7  Am.  Dee.  237;  Mason,  112  Mo.  374,  20  S.  W.  629, 
De  Ruiter  v.  De  Ruiter,  28  Ind.  App.  34  A.  S.  R.  390;  Klauber  v.  Schloss, 
•9,  62  N.  E.  100,  91  A.  S.  R.  107;  198  Mo.  502,  96  S.  W.  930,  115  A 
Bradley  v.  Buford,  Sneed  (Ky.)  12,  S.  R.  486;  Parker  v.  Conner,  93  N.  Y. 
■2  Am.  Dec.  703;  Brown  v.  Foi-ee,  7  118,  45  Am.  Rep.  178  and  note;  Cover 
B.  Mon.  (Ky.)  357,  46  Am.  Dec.  519;  v.  Manaway,  115  Pa.  St.  338,  8  Ati. 
Martin  v.  Reeves,  3  Mart.  N.  S.  (La.)  393,  2  A.  S.  R.  552;  Montgomery  Web 
22,  15  Am.  Dec.  154;  McDowell  v.  Co.  v.  Dienelt,  133  Pa.  St.  585,  19 
Goldsmitli,  6  Md.  319,  61  Am.  Dec.  Atl.  428,  19  A.  S.  R,  663;  Adams  v. 
305 ;  Webber  v.  Jackson,  79  Mich.  175,  Dempsey,  22  Wash.  284,  60  Pac.  649, 
44  N.  W.  591, 19  A.  S.  R.  105;  White  79  A.  S.  R.  933;  Burt  v.  Timmons,  29 
•v.  Trotter,  14  Smedes  &  M.  (Miss.)  W.  Va.  441,  2  S.  E.  780,  6  A,  S.  R. 
30,  53  Am.  Dec.  112;  Waddingbam  v.  664. 

Iioker,  44  Mo.  132,  100  Am.  Dec.  260 ;       17.  Gallagher  v.  Williamson,  23  Cal. 

IStatc  v.  Mason,  112  Mo.  374,  20  S.  331,  83  Am.  Dec.  114;  Logan  v.  Logan, 

^.  629,  34  A.  S.  R.  390;  Fearey  v.  22  Fla.  561,  1  A.  S.  B.  212;  Tyler 

O'NeiU,  149  Mo.  467,  50  S.  W.  918,  v.  Tyler,  126  111.  525,  21  N.  E.  616, 

73  A.  S.  R.  440;  Klauber  v.  Schloss,  9  A.  S.  R.  642;  Short  v.  Tinsley,  1 

198  Mo.  502,  95  S.  W.  930,  115  A.  Mete.   (Ky.)   397,  71  Am.  -Deft.  482; 

:S.  R.  486;.  Booth  v.  Bunce,  33  N.  Y.  Bradley  v.  Bufoard,.  Sneed  (Ky.)  12, 

139,  88  Am.  Dee.  372;  Parker  v.  Con-  2  Am.  Dec.  703;  Guidry  v.  Grivot,  2 

tier,  93  N.  Y.  118,  45  Am.  Rep.  178  Mart.  N.  S.    (La.)   13,  14  Am.  Dec. 

and  note;  Hodges  v.  Blount,  2  N.  C.  193;  Martin  v.  Reeves,  3  Mart.  N.  S. 

414,  1  Am.  Dec.  563;  Bank  of  Colfax  (La.)  22, 15  Am.  Dec.  154;  McDowell 

V.  Richardson,  34  Ore.  518,  54  Pac.  v.  Goldsttuth,  6  Md.  319,  61  Am.  Dec. 

559,  75  A.  S.  R.  664;  McMichael  v.  305;  Foster  v.  Hall,  12  Pick.  (Mass.) 

McDermott,  17  Pa.  St.  353,  55  Am.  89,  22  Am.  Dec.  400 ;  Bridge  v.  Eggles- 

Dec.   560;   Montgomery   Web   Co.   v.  ton,  14  Mass.  245,  7  Am.  Dec.  209; 

Dienelt,   133   Pa.    585,   19    Atl.    428,  Hazell  v.  Tipton  Bank,  95  Mo.  60,  8 

19  A.  S.  R.  663;  Floyd  v.  Goodwin,  S.  W.  173,  6  A.  S.  R.  22;  Sloan  v. 

.8   Yerg.    (Tenn.)    484,  29   Am.   Dec.  Cobum,  26  Neb.  607,  42  N.  W.  726, 

130;  Briscoe  v.  Bronaugh,  1  Tex.  326,  4  L.R.A.  470;  Reitenbadi  v.  Reiten- 

46  Am.  Dec.  108;  Adams  v.  Dempsey,  bach,  1  Rawle  (Pa.)  362,  18  Am.  Dec. 

22  Wash.  284,  60  Pac  649,  79  A.  S.  tj38 ;  Cbvanhovan  v.  Hart,  21  Pa.  St. 

R.  933;  Burt  v.  Timmons,  29  W.  Va.  495,  60  Am.  Dec.  57;  York  County 

441,  2  S.  E.  780,  6  A.  S.  R.   664.  Bank  v.  Carter,  38  Pa.  St.  446,  80  Am. 

15.  Montgomery  Web  Co.  v.  Dienelt,  Dec.  494.     See  also  Admissions  and 
133  Pa.  St.  585,  19  Atl.  428,  19  A.  Declarations,  vol.  1,  p.  491. 

S.  B.  663;  Snayberger  v.  Fahl,  195  18.  Abney  v.  Kingsland,  10  Ala.  355, 
Pa:  St.  336,  45  Atl.  1065,  78  A.  S.  R.  44  Am.  Dec.  491 ;  Lyon  v.  BolUng.  14 
«18.  Ala.  753,  48  Am.  Dec.  122;  Redfleld 
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alleged  to  be  in  fraud  of  the  husband's  creditors,  the  declarations 
of  the  husband  will  not  estop  the  wife  from  asserting  that  the  prop- 
erty was  purchased  with  her  funds.**  It  seems,  however,  that  if 
statements  indicating  fraud  are  made  by  the  vendor  in  the  presence 
of  the  vendee,  and  the  latter  permits  them  to  go  uncontradicted,  they 
are  evidence  from  which  the  jury  may  infer" bad  faith  on  the  part 
of  the  vendee  as  well  as  the  vendor.*®  And  after  proof  of  a  combina- 
tion between  parties,  the  acts  or  declarations  of  the  grantor'  are  evi- 
dence against  the  grantee.**  Some  cases,  however,  lay  down  the 
broad  rule  that  the  declarations  of  the  grantor,  made  in  the  absence 
of  the  grantee,  are  always  inadmissible,*  unless  a  ground  has  pre- 
viously been  laid  by  other  evidence  connecting  the  grantee  with  the 
fraud.*  Any  declarations  of  the  vendee  which  tend  to  connect  him 
with  the  fraudulent  intent,  or  to  show  his  knowledge  of  it,  are  of  course 
admissible  against  him.*  It  should  be  understood  that  the  same  prin- 
ciples which  govern  the  admissibility  of  declarations  of  a  vendor  gov- 
ern in  the  case  of  a  mortgagor,  grantor,  assignor,  or  person  acting  in 
any  other  capacity  in  which  it  is  alleged  a  fraudulent  conveyance  has 
been  made.*  And  the  same  rules  apply  where  the  alleged  fraud, 
instead  of  taking  the  form  of  a  deed  from  the  person  who  is  charged 
with  the  intent  to  defeat,  delay,  and  defraud  his  creditors,  was  a 
conveyance  to  some  other  person  of  land  paid  for  by  him,  and  of 
wliich  he  is  the  equitable  owner  with  intent  thereby  to  defraud  his 
creditors.* 

178.  Contemporaneous  Declarations. — A  distinction  should  be 
borne  in  mind  between  cases  involving  contemporaneous  declarations 
evidencing  an  honest  intent,  and  contemporaneous  declarations  evi- 
dencing a  fraudulent  intent.*    As  to  the  admissibility  of  the  former 

V.  Buck,  35  Conn.  328,  95  Am.  Dec.  tenbach  v.  Reitenbaeh,  1  Rawle  (Pa.) 

241 ;  Clark  v.  Wilson,  127  111  449,  19  362,  18  Am.  Dec.  638.     See  also  Ai>- 

N.  E.  860,  11  A.  S.  R.  143;  Short  v.  missions  and  Declarations,  vol.  1^ 

Tinsley,  1  Mete.    (Ky.)    397,  71  Am.  p.  518  et  seq. 

Dec.  482;  Guidry  v.  Grivot,  2  Mart.  1.  Lyon  v.  Boiling,  14  Ala.  753,  48 

N.    S.    (La.)    13,  14  Am.   Dec.   193;  Am.  Dec.  122;  Redfield  v.  Buck,  35 

Martin  v.  Reeves,  3  Mart.  N.  S.  (La.)  Conn.  328,  95  Am.  Dec.  241;   Short 

22,  15  Am.  Dec.  154;  Foster  v.  Hall,  v.  Tinsley,  1  Mete  (Ky.)  397,  71  Am. 

12  Pick.  (Mass.)  89,  22  Am.  Dec.  400;  Dec.  482;  Reichart  v.  Castator,  5  Bin. 

Sloan  V.  Coburn,  26  Neb.  607,  42  N.  (Pa.)  109,  6  Am.  Dec.  402;  Whiting 

W.  726,  4  L.R.A.  470.  v.  Johnson,  11  Serg.  &  R.  (Pa.)  328, 

19.  Lane  v.  Myers,  70  Ore.  376,  141  14  Am.  Dec.  633. 

Pac.  1022,  Ann.  Cas.  1915D  649  and       2.  Reichart  v.  Castator,  5  Bin.  (Pa.) 

note,  109,  6  Am.  Dec.  402. 

20.  Bradly  v.  Buford,  Sneed  (Ky.)        3.  Note :  90  Am.  Dec.  300. 
12,  2  Am.  Dec.  703.    See  also  Admis-       4.  Note:  41  L.R.A.(N:S.)  1. 
SI0N8  AND  Declarations,  vol.  1,  p.  478       5.  Note:  41  L.R.A.(N.S.)  30. 

et  seq.  6  Johnston  v.  Spoonheim,  19  N.  D. 

21.  Trimble  v.  Turner,  13  Smedes  &  191,  123  N.  W.  830,  41  L.R.A.(N.S.) 
M.  (Miss.)  348,  53  Am.  Dec.  90;  Rei-  1  and  note.  . 
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declarations  there  is  a  sharp  conflict  of  the  decisions.  By  some  author- 
ities such  evidence  has  been  uniformly  rejected  on  the  ground  that 
their  admission  would  pave  the  way  for  fraud.'  On  the  other  hand, 
such  declarations  have  frequently  been  held  admissible  in  evidence 
as  a  part  of  the  res  gestae.®  Some  of  the  cases  are  not  as  conflict- 
ing as  they  at  first  appear,  for  they  split  on  the  question  whether 
the  declarations  are  a  part  of  the  res  gestae  rather  than  on  the  ques- 
tion of  admissibility  itself.*  On  the  other  hand,  where  the  profiFered 
declarations  show  a  fraudulent  intent,  the  decisions  are  in  accord. 
Here  the  practice  is  to  admit  in  evidence  the  vendor's  contempora- 
neous declarations  of  his  fraudulent  purpose,  when  the  transfer  is 
attacked  as  in  fraud  of  his  creditors.^®  Declarations  or  statements  of 
third  persons  are  admissible  in  evidence  where  they  constitute  the 
res  gestae,^*  but  in  order  to  come  within  this  rule  they  need  not  be 
made  at  the  precise  time  of  the  transaction  to  which  they  relate,** 
though  they  must  grow  out  of  the  principal  fact  or  transaction,  illus- 
trate its  character,  be  contemporaneous  with  it,  and  derive  some  degree 
of  credit  from  it.*'  Declarations  of  third  persons  made  in  the  absence 
of  the  vendee,  though  inadmissible  against  him,  may  be  received  to 
show  the  intent  of  the  vendor.** 

179.  Prior  Declarations. — Where  the  declarations  were  made  prior 
to  the  transfer,  there  is,  of  course,  no  doubt  as  to  their  admissibility 
to  prove  the  fraudulent  purpose  of  the  grantor,  but  the  decisions  are 
not  uniform  as  to  their  effect  on  the  grantee.  Some  courts  are  in 
favor  of  admitting  them  against  the  grantee,**  but  there  is  also  strong 
authority  to  the  effect  that  such  declarations,  not  a  part  of  the  res 
gestae,  are  inadmissible  unless  the  vendee  is  connected  with  the  fraud.** 

7.  Johnston  v.  Spoonheim,  19  N.  D.  of  Memphis,  8  Smedes  &  M.  (Mi^.) 
191,  123  N,  W.  830,  41  L.R.A.(N.S.)   305,  47  Am.  Dec.  85. 

1  and  note;  Qruber  v.  Boyles,  1  Brev.  IZ.  Eppinger  v.  Scott,  112  Cal.  369, 
(S.  C.)  266,  2  Am.  Dec.  665.  42  Pac.  301,  44  Pac.  723,  53  A.  S.  R. 

8.  German  Ins.  Co.  v.  Bartlett,  188  220. 

HI.  165,  58  N.  E.  1075,  80  A.  S.  R.       Note:  41  L.R.A.(N.S.)  6. 
172.  13.  Bush  v.  Roberts,  111  N.  Y.  278, 

Note:  41  L.R.A.(N.S.)  3.  18  N.  E.  732,  7  A.  S.  R.  741. 

9.  Johnston  v.  Spoonheim,  19  N.  D.       14.  Note:  41  L.R.A.(N.S.)  9. 
191,  1  23  N,  W.  830,  41  L.R.A,(N.S.)       15.  Gallagher  v.  Williamson,  23  Cal. 
1  and  note.  331,  83  Am.  Dec.  114;  Poster  v.  Hall, 

10.  Eppinger  v.  Scott,  112  Cal.  369,  12  Pick.  (Mass.)  89,  22  Am.  Dec.  400; 
42  Pac.  301,  44  Pac.  723,  53  A.  S.  R.  Bridge  v.  Eggleston,  14  Mass.  245.  7 
220 ;  McDowell  v.  Goldsmith,  6  Md.  Am.  Dec.  209 ;  Hazell  v.  Bank  of  Tip- 
319,  61  Am.  Dec.  305;  Reichart  v.  ton,  95  Mo.  60,  8  S.  W.  173,  6  A.  S. 
Castator,  5  Bin.  (Pa.)  109,  6  Am.  Dec:  R.  22;  Covanhovan  v.  Hart,  21  Pa. 
402;  Covanhovan  V.  Hart,  21  Pa.  St.  St.  495,  60  Am.  Dec.  57;  Barnes  v. 
495,  60  Am.  Dec  57;  York  County  Black,  193  Pa.  St.  447,  44  Atl.  560, 
Bank  v.  Carter,  38  Pa.   St.  446,  80  74  A.  S.  R.  694. 

Am.  Dec.  494.'  Note:  41  L.R.A.(N.S.)  10. 

Note:  41  .L.RX(N.S.)  5.  16.  Beach  v.  Catlin,  4  Day  (Cornr.) 

11.  Stovall  V.  Farmers,'  etc..  Bank  284,  4  Am.  Dec.  221;  Short  v.  Tinsley, 
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Under  these  cases  the  presence  of  the  transferee  when  the  declarations 
were  made  would  remove  the  objection  to  their  qompetency.^'  And 
where  the  vendee  or  transferee  is  shown  to  have  been  connected  with 
the  fraud,  all  objection  to  the  admissibility  against  him  of  his  vendor^s 
prior  declarations  of  fraudulent  purpose  disappears.'*  In  some  cases 
a  distinction  has  been  attempted  between  controversies  involving  the 
title  of  a  bona  fide  purchaser  and  the  title  of  one  who  is  not,  as  for 
instance  an  assignee  in  insolvency.'*  Statements  of  the  vendor  made 
before  the  transfer,  tending  to  show  his  good  faith,  are  clearly  inad- 
missible.*® 

180.  Subsequent  Declarations. — Ordinarily  the  declarations  of 
fraudulent  intent  made  by  the  vendor  after  the  transfer  are  not  admis- 
sible as  against  the  vendee  to  aflfect  his  title.*  There  are,  however, 
three  exceptions  to  the  rule  which  are  universally  recognized:  (1) 
where  there  has  been  a  prima  fa<jie  case  of  fraud  established,  as  where 
the  thing  granted  has  a  corpus,  and  the  possession  of  the  thing  after 
the  sale  remains  with  the  seller;  *  (2)  where  the  declarations  are  made 
in  the  presence  of  the  vendee,  and  he  acquiesces  in  the  statements,  or 
asserts  no  rights  where  he  ought  to  speak;'  ^nd  (3)  where  the  evi- 
dence establishes  a  continuing  conspiracy  to  defraud  between  the 
vendor  and  vendee.*  In  many  of  the  cases  holding  this  class  of  dec- 
larations not  admissible,  the  courts  apparently  recognize  that  the 
rule  would  be  different  were  the  vendee  connected  with  the  fraud.* 

1  Mete.  (Ky.)  397,  71  Am.  Dec.  482;  v.  Cobum,  26  Neb.  607,  42  N.  W.  726, 

Bush  V.  Roberts,  111  N.  Y.  278,  18  N.  4  L.R.A.  470;  Beeekman  v.  Montgom- 

E.  732,  7  A.  S.  R.  741.  ery,  14  N.  J.  Eq.  106,  80  Am.  Dec 

Notes:  90  Am.  Dec.  300;  41  L.R.A.  229;  Osgood  v.  Maoblittan  Co.,  3  Cow. 

(N.S.)  12.  (N.  Y.)  612,  15  Am.  Dec.  304;  Grant 

17.  Note:  41  L.R.A.(N.S.)  10.  v.  Lewis,  14  Wis.  487,  80  Am.  Dec. 

18.  Beach  v.  Catlin,  4  Day  (Conn.)  785;  Welcome  v.  Mitchell,  81  Wis. 
284,  4  Am.  Dec.  221 ;  Foster  v.  Hall,  566,  51  N.  W.  1080,  29  A.  S.  R.  913. 
12  Pick.  (Mass.)  89,  22  Am.  Dec.  400;  See  contra  Etchepare  v.  Aguirre,  91 
Bush  V.  Roberts,  111  N.  Y.  278,  18  Cal.  288,  27  Pac.  668,  929,  25  A.  S,  R. 
N.  E.  732,  7  A.  S.  R.  741.  180. 

Notes:  14  Am.  Dec.  195;  90  Am.  Notes:  90  Am.  Dec.  300;  41  L.RA.. 
Dec.  300;  51  L.R.A.(N.S.)   17.  (N.S.)  20. 

19.  Hazell  v.  Bank  of  Tipton,  95  2.  Smith  v.  Boyer,  29  Neb.  76,  45 
Mo.  60,  8  S.  W.  173,  6  A.  S.  R.  22.   N.  W.  265,  26  A.  S.  R.  373;  Piedmont 

Note:  41  L.R.A.(N.S.)  17.  Sav.  Bank  v.  Levy,  138  N.  C.   274, 

20.  Note:  41  L.R.A.(N.S.)  20.  50  S.  E.  657,  3  Ann.  Cas.  785  and 
1.  Savery  v.  Spaulding,  8  la.  239,  note;  Adams  v.  Dempsey,  22  Wash. 

74  Am.  Dec.  300;  Cedar  Rapids  Nat.  284,  60  Pac.  649,  79  A.  S.  R.  933. 

Bank  v.  Lavery,  110  la.  575,  81  N.  Note:  41  L.R.A.(N.S.)  22. 

W.  775,  80  A.  S.  R.  325;   Short  v.  8.  Note:  41  L.R,A.(N.S.)  41. 

Tinsley,  1  Mete,   (Ky.)   397,  71  Ain.  4.  Walton   v.   Silverton   First   Nat. 

Dec.  482;  Martin  v.  Reeves,  3  Mart.  Bank,  13  Colo.  265,  22  Pac.  440,  16 

N.   S.    (La.)    22,  15  Am.  Dec.  154;  A.  S.  R.  200,  5  L.R.A.  765. 

Bridge  v.  Eggleston,  14  Mass.  245,  7  Notes:  90  Am.  Dec.  300;  41  L.R.A* 

Am.  Dec.  209;  Burt  v.  McKinstry,  4  (N.S.)  22. 

Jfinn.  204,  77  Am.  Dec.  507;   Sloan  5.  Note:  41  L.R.A.(N:S.)  23. 
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Hence,  where  there  is  other  evidence  indicative  of  a  common  purpose 
of  vendor  and  vendee  to  defraud  the  former's  creditors,  the  vendor's 
declarations  of  his  intent,  made  after  the  transaction,  are  held  admis- 
sible as  against  the  vendee.^  The  declarations  of  the  grantor  subse- 
quent to  the  sale  are  not  admissible  to  show  the  bona  fides  of  the 
purchase.'  j 

181.  Declarations  by  Vendor  in  Possession. — ^Where  the  vendor 
remains  in  possession,  his  declarations  of  his  fraudulent  purpose  are 
generally  regarded  as  admissible  in  evidence  as  against  the  vendee, 
though  made  after  the  sale,®  and  the  rule  seems  the  same  whether  it 
is  real  estate  or  personalty  that  is  in  question.*  These  decisions  are 
usually  based  on  the  theory  that  the  res  gestae  of  the  fraud  may  be 
considered  aa  iu  progress  so  long  as  the.veiidor  retains  possession. ^® 
To  bear  out-  this  theory  the  continued  posftegsion  mist^be  contrary  to 
the  terms  of  the  transfer,  and  the  declarations  have  been  held  inad- 
missible when  continued  possession  was  in  accordance  with  those 
terms.** 

6.  Notes:    90    Am.    Dec.    300;    41  Note:  41  L.R.A.(N.S.)  26. 
L.R.A.(N.S.)  24.  The  declarations  of  a  servant  of  a 

7.  Note:  41  L.R.A.(N.S.)   31.  vendor  while  in   possession  of  prop- 

8.  Abney  y.  Kiogalanil,  10  Ala.  335,  erty,  shoWiti^  Ihdt  Jih  ^i|s  in  the  em- 
44  Am.  Dec.  491 ;  Mobile  Sav.  Bank  ploy '  of  the  vendor,  are  lidmissible  in 
V.  MeDonndl,  89  Ala.  434,  8  So.  137,  evidence,  thongh  not  made  in  the  pres- 
18  A.  S.  K.  137,  9  L.R.A.  645 ;  Red-  ence  of  the  vendee.  Babb  v.  Clemson, 
field  V.  Buck,  36  Conn.  328,  95  Am.  10  Serg.  &  R.  (Pa.)  419,  13  Am.  Dec. 
Dec.  241;  Martin  v.  Reeves,  3  Mart.  684. 

N.   S.    (La.)    22,   16   Am.   Dee.   154;       ».  Mobile  Sav.  Bank  v.  McDonnell, 

Loos  V.  Wilkinson,  110  N.  Y.  195,  18   89  Ala.  434,  8  So.  137,  18  A.  S.  R. 

N.  E.  99,  1  L.R.A.  250 ;  Satterwhite  v.   137,  9  L.R.A.  646. 

Hicka,  44  Jf.   a  105,  57  Aul  Dec      Note:  3^Anii.  Cas..787.    .     _ 

577 ;  PJedmont  SAv.  Bank  v,  Lavy,  ISS  -  10.  Abney  v.  Kingilatid,  10  AU.  355, 

N.  C.  274,  50  S.  E.  657,  3  Ann.  Cas.   44  Am.  Dec.  491;  Loos  v.  Wilkinson, 

785   and  note;   Smith  v.  Moore,  142   110  N.  Y.  196,  18  N.  E.  99,  1  L.R.A. 

N.   C.   277,  55   S.  E.  276,  7  L.R.A.   250 ;  Babb  v.  Clemson,  10  Serg.  &  R. 

(N.S.)  684;  Babb  v.  Clemson,  10  Serg.    (Pa.)  410,  13  Am.  Dec.  684. 

&  R.    (Pa.)    419,  13  Am.   Dec.   684;       Notes:  41  L.R.A.(N.S.)  27;  3  Ann. 

Grant  v.  Lewis,  14  Wis.  487,  80  Am.   Cas.   788. 

Dec.  785.  11.  Note:  3  Ajm.  Caa  788. 
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See  Constitutional  Law,  yol.  6,  p.  253. 
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FREIGHT 

See  CARRTKBfl;  voL  4,  pp.  606-657. 


FUGITIVE   FROM  JUSTICE 

.  See  ExTRADinoNi  vol.  11,  p.  709. 


FULL   FAITH   AND   CREDIT 

See  JUDGMBNT& 


FUNDS   AND   DEPOSITS   IN   COURT 


1.  Scope  of  Article 

2.  Propriety  and  Effect  of  Payment   into   Coxat 

3.  Manner  of  Enforcing  Deposit 

4.  Custody  of  Deposit 

5.  Withdrawal  and  Restitution  of  Deposit 

6.  Disposition  of  Deposit  on  Order  of  Court 


1.  Scope  of  Article. — Instances  frequently  arise  in  the  course  of 
civil  proceedings  in  which  the  payment  or  deposit  of  funds  into  court 
may  be  required  in  order  to  prevent  their  loss,  and  It  is  ^th  the 
propriety,  manner  and  effect  of  making  such  deposits,  and  the  cus- 
tody and  disbursement  of  funds  thus  deposited,  that  this  article  deals. 
It  excludes  consideration  of  such  matters  as  deposits  of  money  in 
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court  by  way  of  security  in  particular  proceedings/  or  as  a  condi- 
tion precedent  to  the  maintenance  of  certain  proceedinga  *  or  to  the 
right  to  a  jury  trial,'  or  as  incident  to  tender,*  or  for  the  purpose 
of  interpleader^*  or  the  deposit  of  the  proceeds  of  sale  on  partition,* 
or  of  the  surplus  resulting  from  the  sale  of  mortgaged  property.^ 
Other  matters  which  are  treated  elsewhere  are  the  powers,  duties  and 
liabilities  of  clerks  of  court  as  to  funds  and  deposits  in  court ;  ^  the 
right  of  lien  on  such  funds  or  deposits ;  •  their  liability  to  garnish- 
ment,*® or  to  levy  and  seizure ;  **  the  question  of  interest  on  funds 
in  the  custody  of  the  law ;  **  and  depositaries  of  public  funds.*' 
2.  Propriety  and  Effect  of  Payment  into  Court. — ^The  payment  of 
monejb  into  court  is  frequently  and  necessarily  directed  in  the  prog- 
ress of  a  cause  in  order  to  preserve  the  money  during  the  pendency 
of  litigation  as  to  its  ownership,  and  to  keep  it  within  the  control 
of  the  court  until  the  rights  of  the  parties  concerned  can  be  adjudged 
by  a  final  decree.**  Money  thus  paid  will  be  in  the  hands  of  the 
court  for  the  benefit  of  whomsoever  it  shall  in  the  end  be  found 
to  belong  to ;  **  and  a  writ  of  mandamus  does  not  lie  to  compel  the 
judge  of  an  inferior  court  to  authorize  the  withdrawal  of  money 
from  the  registry  of  the  court  where  said  court  has  expressly  adjudged 
that  the  litigation  is  not  ended  and  has  ordered  that  the  money 
shall  remain  in  the  custody  of  the  court  until  the  final  disposition 
of  the  cause.**  So  abo  the  proceeds  of  property  confiscated  by  the 
federal  government  are  required  to  be  paid  into  court,  and  are  under 
the  control  of  the  court  until  an  order  for  their  distribution  is  mdde, 
or  they  are  paid  into  the  hands  of  the  informer  entitled  to  them, 

1.  See,  for  instance,  Admirai/ty,  vol.      S.  See,  for  instance,  ArrORKEZS  at 
1,  p.  434;  Bail  and  Recognizance,  Law,  vol.  2,  p,  1078  et  seq. 

vol  3,  p.  28  et  seq.;  Costs,  vol.  7,  p*  10,  See  Garnishment,  post,  par.  40. 

786  et  seq.  H-  See  Levy  and  Seizures. 

2.  See,  for  instance.  Chattel  Mobt-  12.  See  Interest. 
GAGES,  vol.  6,  pp.  463,  472;  Cloud  on  J^'  ^  Pubuc  Funds. 

Title,  vol.  6,  p.  664  et  seq.;  Eminent  ,„1»-  f^^f^y  7;  Va5  t  '  •  P^'^V>  t! 
DOMAIN,  vol.  10,  p.  127;  Judgments  12  ^8.(1.  ed  )  404;  Lomsiana  Bank 
(as    condition    of    equitable    relief) ;  Jo7^*?,"5S  121  U.  S.  284,  7  b.  Ct. 

Ito^AGES   (^Jl-^^'-^^^  '''l^L^^^tBtl  ^Whitney,  121 

redeem);      SPBcmo     Pemk>rmancb;  ^    g    ^^    ^  g    ^.^    g^^    3^  ^    g 

TAXA'noN   (as  condition  of  attacking  ^l.  ed.)  961;  Jones  v.  Merchants'  Nat. 

tax  title)  I  Trusts.  g^^t,  76  Fed.  683,  33  U.   8.  App. 

5.  See  Constitutional  Law,  vol.  6,  793   22  C.  C.  A.  483,  35  L.R.A.  698 ; 

p.  459;  Jury.  Tuck  v.  Manning,  150  Mass.  211,  22 

4.  See  Tender.  N.  E.  1001,  5  L.R.A.  666;  Sweet  v. 

5.  See  Interpleader.  Jacoeks,  6  Paige  (N.  Y.)  355,  31  Am. 

6.  See  Partition.  Dec.  252.     And  see  infra,  par.  6. 

7.  See  Mortgages.  16.  Ex  parte  Hughes,  114  U.  S.  147, 

8.  See  Clerks  or  Courts,  vol.  5,  6  S.  Ct.  823,  29  U.  S.  (L.  ed.)  134. 
pp.  625,  G30.  And  see  Mandamus. 
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or  into  the  treasury  of  the  United  States.*'  Since  an  attorney  in 
a  cause  has  a  lien  on  moneys  collected  therein,  for  his  fees  and  dis- 
bursements in  the  cause/®  a  motion  to  compel  him  to  pay  into  court 
the  moneys  collected  will  not  be  granted,  but  the  parties  will  be  left 
to  their  action,  if  the  attorney  is  guilty  of  no  bad  faith  or  improper 
conduct,  and  has  a*  fair  set-off  against  his  client,  which  the  latter 
refuses  to  allow.  *• 

3.  Manner  of  Enforcing  Deposit. — The  compulsory  payment  of 
money  into  court  is  usually  effected  by  an  order  of  court  granted 
on  motion;*^  and  motions  for  a  rule  to  show  cause  why  money 
should  not  be  paid  into  court  by  a  defendant  for  the  benefit  of  the 
complainant  ought  regularly  to  be  accompanied  by  an  affidavit  veri- 
fying the  facts  on  which  they  are  grounded,  and,  when  not  so  sup- 
ported, they  will  not  in  general  be  entertained  by  the  court  for  affirm- 
ative relief.  Under  some  circumstances,  however,  such  rule  has  been 
granted  without  a  supporting  affidavit.*  The  general  principle  that 
a  disobedience  of  any  valid  order  of  a  court  constitutes  contempt, 
unless  the  defendant  is  unable  to  comply  therewith,*  applies  in  the 
case  of  orders  for  payment  of  moneys  into  court;*  but  an  order 
pending  the  cause,  directing  the  payment  of  money  into  court,  is 
generally  held  Ivy  be  interlocutory  and  not  appealable.* 

4.  Custody  of  Deposit. — It  is  generally  held  that  the  clerk  of  a 
court  is  authorized,  with  the  sanction  or  by  order  of  the  court,  to 
receive  money  brought  into  court  for  the  purposes  of  a  pending  suit, 
and  is  officially  responsible  therefor.*  By  statute  all  moneys  paid 
into  any  court  of  the  United  Stales,  or  received  by  the  officers  thereof, 
in  any  case  pending  or  adjudicated  in  such  court,  shall  be  forthwith 
deposited  with  the  treasurer,  aji  assistant  treasurer,  or  a  designated 
depositary  of  the  United  States,  in  the  name  and  to  the  credit  of 
such  court.*    Moneys  paid  into  court  and  deposited  under  the  statute 

17.  Osboru  V.  United  States,  91  U.  3.  Hovey  v.  Elliott,  167  U.  S.  4€9, 
S.  474,  23  U.  S.  (L.  ed.)  388.  And  17  S.  Ct.  841,  42  U.  S.  (L.  ed.)  215. 
see  War.  4.  Porgay  v.  Conrad,  6  How.  201, 

18.  See  Attorneys  at  Law,  vol.  2,  12  U.  8.  (L.  ed.)  404;  Louisiana  Bank 
p.  1064  et  seq.  v.  Whitney,  121  U.  S.  284,  7  S.  Ct. 

19.  In  re  PascliaJ,  10  Wall.  483,  19  897,  30  U.  S.  (L.  ed.)  961.    And  see 
U.  S.  (L.  ed.)  992.    And  see  Attor-  Appeal  and  Error,  vol.  2,  p.  48. 
NETS  AT  Law,  vol.  2,  p.  1028.  6.  Howard  v.  United  States,  184  U. 

20.  Forgay  v.  Conrad,  6  How.  201,  S.  676,  22  S.  Ct.  543,  46  U.  S.  {U 
12  U.  S.  (L.  ed.)  404;  Louisiana  Bank  ed.)  754.  And  see  Clerks  of  Courts, 
V.  Whitney,  121  U.  S.  281,  7  S.  Ct.  vol.  5,  pp.  625,  630. 

897,  30  U.  S.  (L.  ed.)  961;  Texas  v.  6.  Howard  v.  United  States,  184  U. 

White,  131  U.  S.  Appendix  XCV,  19  S.  676,  22  S.  Ct.  543,  46  U.  S.  (L. 

U.  S.  (L.  ed.)  532.    And  see  Motions;  ed.)  754  (quoting  U.  S.  Rev.  Stat,  i 

Orders  op  Court.  995) ;  Jones  v.  Merchants'  Nat.  Bank, 

1.  Texas  v.  White,  131  U.  S.  Appen-  76  Fed.  683,  33  U.  S.  A  pp.  703,  22 
dix  XCV,  19  U.  S.  (L.  ed.)  532.  C.  C.  A.  483,  35  L.R.A.  693. 

2.  See  Contempt,  vol.  6,  p.  562. 
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or  special  order  of  the  court  in  a  bank  or  trust  company  are  exempt 
from  process  of  a  litigant,  without  the  consent  of  the  court  first 
obtained,  as  though  they  remained  in  the  personal  custody  of  the 
court's  immediate  officials.' 

5.  Withdrawal  and  Restitution  of  Deposit — ^As  already  seen,  the 
power  of  a  court  over  moneys  in  its  custody  continues  until  they 
are  distributed  pursuant  to  final  decrees  in  the  cases  in  which  the 
moneys  are  paid,*  and  if  from  any  cause  such  moneys  are  previously 
withdrawn  without  authority  of  law,  the  court  can,  by  summary 
proceedings,  compel  their  restitution.  Until  a  decree  of  distribution 
is  made  and  enforced,  the  summary  power  of  the  court  to  compel 
restitution  remains  intact.^  A  claimant  may,  however,  under  some 
circumstances,  be  permitted. to  take  the  fund  out  of  court  upon 
^ving  security  to  refund  the  same  with  interest  and  costs,  if  the 
other  claimant  should  succeed  in  establishing  an  equitable  right  to 
the  same.*®  The  transfer  of  a  fund  in  court  to  one  of  the  parties 
under  a  stipulation  that  so  much  as  shall  be  withdrawn  by  him  he 
will  account  for  with  interest,  and  pay  over  with  the  same  effect 
as  if  it  had  actually  reimained  on  deposit,  if  it  shall  be  finally  held 
that  it  belongs  to  the  other  party,  or  any  order  or  judgment  shall 
finally  be  made  that  directs  the  payment  to  the  latter  of  any  part 
thereof,  does  not  divest  the  power  of  the  court  to  divert  the  fund  to 
a  new  ownership  by  an  orjer  in  the  same  suit.** 

6.  Disposition  of  Deposit  on  Order  of  Court. — Moneys  paid  into 
cotu-t  to  the  credit  of  a  suit  in.  eq.uity .  in  the  same  court  are  to  be 
disposed  of  in  that  suit,  and  no  orders  relating  to  such  moneys  can 
properly  be  made  in  another  suit  which  does  not  include  the  same 
parties  as  the  former  suit.**  In  the  case  of  payments  into  any  court 
of  the  United  States,  it  is  expressly  provided  by  statute  that  no 
money  thus  deposited  shall  be  withdrawn  except  by  order  of  the 
judge  or  judges  of  said  courts  respectively,  in  term  or  vacation,  to 
be  signed  by  such  judge  or  judges,  and  to  be  entered  and  certified 
of  record  by  the  clerk;  tfnd  thfttev^ry  "Sjich  order  shall  state  the 
cause  in  or  on  account  of  wliich  it  is  drawn.*'  The  general  doc- 
trine is  well  established  in  both  England  and  the  United  States  that 
where  there  is  a  fund  in  court  to  be  distributed  among  dififerent 

7.  Jones  v.  Merchants'  Nat.  Bank,  12.  Gregory  v.  Boston  Safe  Deposit, 
76  Fed.  683,  33  U.  S.  App.  703,  22  etc.,  Co.,  144  U.  S.  665,  12  S.  Ct.  783, 
C.  C.  A.  483,  35  L.R.A.  698.  36  U.  S.  (L.  ed.)  585.    And  see  Wolfe 

8.  See  supra,  par.  2.  v.  Lewis,  19  How.  280,  15  U.  S.  (L. 

9.  Osbom  V.  United  States,  91  U.  ed.)   643. 

8.  474,  23  U.  S.  (L.  ed.)  388.  13.  Howard  v.  United   States,  184 

10.  Sweet  V.  Jacocks,  6  Paige  (N.  U.  S.  676,  22  S.  Ct.  543,  46  U.  S. 
Y.)  355,  31  Am.  Dec.  252.  (L.    ed.)    754    (quoting    U.    S.    Rev. 

U.  In  re  Rochester,  136  N.  Y.  83,   Stat.  4  996). 
32  N.  E.  702,  19  L.R.A.  161. 
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claimants,  a  decree  of  distribution  will  not  preclude  a  claimant,  not 
embraced  in  its  provisions  but  having  rights  similar  to  those  of  other 
claimants  who  are  thus  embraced,  from  asserting  by  bill  or  petition 
his  right  to  share  in  the  fund.**  The  mistake  of  a  party  interested 
in  a  fund  in  court  in  supposing  his  interest  to  lie  in  the  success  of 
an  executor,  and  his  aiding  and  assisting  the  latter,  do  not  make 
him  a  party  to  the  proceeding  or  involve  his  right  to  the  fund  so 
as  to  make  an  order  of  the  court  conclusive  upon  him  and  prevent 
the  opening  of  the  judgment  for  the  determination  of  his  claim.** 
Persons  who  hold  assignments  of  the  interest  of  parties  in  a  fund 
in  court  or  liens  upon  it  have  been  permitted  in  equity  to  appear  as 
claimants;  but  creditors  who  have  acquired  neither  an  assignment 
of  nor  a  lien  upon  a  fund  paid  into  court  for  their  debtor  in  a  suit 
to  which  they  are  not  parties  cannot  intervene  and  obtain  the  money.** 

14.  In  Matter  of  Howard,  9  Wall,  aside  of  judgments,  see  Judgments. 
175,  19  U.  S.  •  (L.  ed.)   634.  16.  Tuck  v.  Manning,  150  Mass.  211, 

15.  In  re  Rochester,  136  N.  T.  83,  22  N.  £^  1001,  5  L.R.A.  666.  And  see 
32  N.  £.  702,  19  L.R.A.  161.  Qener-  Creditoss'  Bn^LS,  vol.  8,  p.  17 ;  Pab- 
ally  as  to  opening,  vaeating  or  setting  tubs. 
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See  CoNTRAora,  vcL  6,  p.  776  (gambling  contractB);  OAiaMO,  post,  p.  704. 
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§§  1,  2  GAME  LAWS  12  E.  C.  L. 

I.  Introductory 

1.  Scope  of  Article. — ^This  article  aims  to  treat  the  restrictions 
which  governments  can  impose  on  the  right  of  mankind  to  kill  and 
possess  animals  ferae  naturae  which  are  fit  for  food.  Herein  are  treated 
such  questions  as  the  right  of  mankind  to  hunt  game  and  the  power 
of  the  state  to  enact  stal^utes  Jfegulating  xosm's  right  to  kill  wild  ani- 
mals. In  another  article  are  treated  the  law  of  man's  ownership  of 
animals  either  wild  or  domestic,  his  right  to  damages  for  injuries 
to  animals  possessed  by  him,  and  his  liability  to  others  for  injuries 
caused  by  animals  owned  by  him.*  The  animals  referred  to  in  this 
article  are  those  commonly  classified  as  game,  and  include  not  only 
the  four-footed  mammals  in  the  forests,  but  also  birds  and  wqter  fowl. 
Tame  pheasants  are  held  to  be  "game"  though  they  have  been  bred 
in  captivity  and  have  never  been  at  liberty.*  And  the  expression 
'^birds  of  game"  is  thought  to  cover  live  as  well  as  dead  birds.*  The 
term  "game"  may  be  construed  to  include  those  animals  which  are 
by  nature  wild,  such  as  deer,  though  they  are  confined  and  bred  in 
captivity  and  hence  are,  to  a  certain  extent,  domesticated.*  Though 
fish  are  sometimes  considered  as  game,*  another  article  is  devoted  to 
the  law  of  fish,  and  to  the  regulations  which  the  state  may  make 
for  their  protection.* 

2.  Property  in  Game.-^Original)j  it  seetns  that  the  ownership  of 
wild  game  in  England  was  vested  in  the  English  king,  who  held 
the  same  not  entirely  as  a  trustee  for  his  subjects,  but  as  a  personal 
prerogative.'  In  the  course  of  time,  however,  it  became  established 
that  the  title  of  the  crown  was  only  in  trust  for  the  benefit  of  the 
English  people.®  Upon  the  independence  of  the  American  states, 
each  one  accfiiired  the  title  of  the  government  and  king  of  England 
to  the  game  within  its  borders,  not,  however,  as  an  absolute  property 
right,  but  for  the  benefit  of  its  citizens.*  The  adoption  of  the  federal 
constitution  did  not  divest  the  several  states  of  their  title  to  game; 
on  the  contrary,  the  title  and  power  to  regulate  the  taking  of  game 
remained  in  each  of  the  several  states.     But  game  within  territory 

1.  See  Animals,  vol.  1,  p.  1055  et  6.  See  Fish  and  Fisheries,  vol.  11, 
seq.  p.  1014. 

2.  Cook  V.  Trevener,   [1911]    1  K.  7.  State  v.   Mallory,  73   Ark.   236, 
B.   (Eng.)   9,  20  Ann.  Cos.  619  and  ?3   S    \v^  955^  3  ^q,  e^g.  852,  G7 

note  ^•^•^'  '^'^^' 

3.  Note:  20  Ann.  Cas.  621.  oJ^'J^^  ak^^^ff^'  ^^  ^h<.^^^4 

4.  State  V.  Weber,  206  Mo.  36, 1112   ^^^^^  ^^o^^^  ^  ^°'  S^;  ^^^'  ^I 

S.  W.  955,  120  A.  S.  R.  715,  12  Ann.   1^^^%    ^"^^IV' ,^''\^^''^'n^ 
r«««    QQo    in  T  p  A  /\r  G  \  iiKj;  *^*-   ^^^>  ^^   So.  226,  19   Ann.   Cas. 

^M  .      'on  A       ■;^"^  Ji^  235,  26  Lr.A.(N.S.)   794.     See  abo 

Note:  20  Ann^  Cas.  621  ^^,^^^  ^„i.  ^  p.  ^0^3  ,4  ^ 

6.  State  V.   Higgins,  51  S.  C.  51,       9.  Harper  v.  Galloway,  58  Fla.  255. 
28  S.  E.  15,  38  L.R.A.  561.  51    So.   226,   19   Ann.    Cas.   235,   26 

Note:  20  Ann.  Cas.  C21.  L.B.A.(N.S.)  794. 
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thereafter  acquired  by  the  national  government  became  the  prop- 
erty of  the  United  States,  in  trust,  nevertheless,  for  the  benefit  of 
the  people  of  the  states  subsequently  organized  out  of  such  terri- 
tory.*® Until  the  organization  of  such  states,  the  federal  govern- 
ment has  the  power  of  regulating  the  taking  of  its  game;  it  may 
lease  to  private  individuals  or  corporations  the  right  of  taking  game 
from  certain  districts;  **  or  it  may  by  a  treaty  with  an  Indian  tribe 
give  the  members  thereof  special  hunting  privileges.  But  a  new  state 
after  its  creation  succeeds  to  the  property  rights  of  the  federal  gov- 
ernment and  becomes  invested  with  the  power  to  regulate  the  subse- 
quent taking  of  the  game,  whether  by  Indians  or  other  inhabitants.*' 
In  this  way,  the  people  of  the  original  states  and  of  those  subsequently 
admitted  have  become  invested  with  the  title  to  the  wild  game  within 
their  boundaries.*'  The  title  of  the  state  is  acquired  by  means  of 
the  common  law,  and  no  statute  is  necessary  to  invest  it  with  the 
ownership  of  the  wild  game.  A  solemn  statutory  declaration  that 
the  title  to  wild  game  is  in  the  state  has  no  force,  except  to  make 
written  law  out  of  unwritten  law.  But  a  statute  is  required  if  the 
state  wishes  to  retain  title  to  game  aiter  it  has  been  killed  and  pos- 
sessed by  a  hunter,**  But,  while  the  state  is  deemed  to  have  the 
title  to  wild  game  within  its  borders,  it  is  not  to  be  thought  that 
individual  owners  of  real  estate  have  no  interest  in  the  game  on 
their  premises.  The  owner  of  premises  whereon  game  is  located  has 
a  qualified  property  interest  in  such  game;  *•  no  other  person  with- 
out his  permission  can  go  upon  his  premises  and  take  the  game ;  *• 
and,  subject  to  such  regulations  as  may  be  made  by  the  state,  he  has 
the  unqualified  right  to  control  and  protect  the  game  on  his  lands.*' 
3.  Ownership  of  Game  Reduced  to  Possession. — The  ownership  of 
game,  being  in  the  first  instance  lodged  in  the  people  of  the  state, 

10.  Shivley  t.  Bowlby,  152  U.  S.  1,  8.  R.  472,  13  L.R.A.(N.S.)  639;  Ex 
14  8.  Ct.  548,  38  U.  S.  (L.  ed.)  331.  parte  Blardone,  55  Tex.   Crim.  189, 

11.  North  American  Commercial  Co.-  115  S.  W.  838,  116  S.  W.  1199,  21 
V.  United  States,  171  U.  8.  110,  18  L.R.A.(N.S.)  607;  State  v.  Niles,  78 
8.   Ct   817,  43  U.   8.    (L.   ed.)    98.  Vt.  266,  62  Atl.  795,  112  A.  S.  R. 

12.  Ward  v.  Race  Horse,  163  U.  S«  917. 

504,  16  S.  Ct.  1076,  41  U.  8.  (L.  ed  ;  14.  Aeklen  v.  Thompson,  122  Tenn. 

244.  43,  126  8.  W.  730,  135  A.  8.  R.  851. 

13.  £z  parte  Maier,  103  Cal.  476,  -  15.  State  v.  Mallory,  73  Ark.  236, 
37  Pac,  402,  42  A.  S.  R.  129;  Ex  parte  83  8.  W.  955,  3  Ann.  Cas.  852,  67 
Kenneke,  136  Cal.  527,  69  Pac.  261,  Lil.A.  773;  L.  Realty  Co.  v.  Johnson^ 
89  A.  8.  R.  177;  In  re  Schwartz,  92  Minn.  363,  100  N.  W.  94,  104  A. 
119  La.  290,  44  So.  20,  121  A.  8.  R.  S.  R.  677,  66  L.RA.  439. 

516  and  note;  State  v.  Snowman,  94  16.  See  infra,  par.  5. 

Me.  99,  46  Atl.  815,  80  A.  8.  R.  380,  17.  Kellogg  v.  King,  114  Cal.  378, 

50  L.R.A.  544;   State  v.  Chapel,  64  46  Pac.  166,  55  A.  8.  R.  74;  L.  Realty 

Minn.  130,  66  N.  W,  206,  58  A.  S.  R.  Cq.  v.  Johnson,  92  Minn.  363,  100  N. 

524,  32  L.R.A.  131;  State  v.  Hanlon,  W.  94,  104  A.  8.  R.  677,  66  L.R.A. 

77  Ohio  St.  19,  82  N.  E.  662,  122  A.  439. 
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may  be  reserved  by  them  or  they  may  permit  individuals  to  acquire 
title  to  such  as  are  reduced  to  possession.^®  And  any  ownership 
which  an  individual  is  allowed  to  acquire  may  be  subject  to  such 
conditions  and  limitations  as  the  people,  acting  through  their  legis- 
lative agents,  may  wish  to  impose.**  For  example,  private  owner- 
ship may  be  so  qualified  that  a  person  may  kill  game  for  his  own 
use  but  he  may  be  denied  the  right  to  transport  it  or  to  sell  it  to 
another.**  But,  irrespective  of  game  laws  which  may  be  enacted, 
an  individual  has  no  property  in  game  until  it  has  been  subjected 
to  his  control.*  If  one  captures  and  confines  a  wild  animal,  he  is, 
unless  a  state  statute  requires  a  different  rule,  deemed  to  have  acquired 
the  ownership  thereof;  and  it  makes  no  diflPerence  whether  or  not 
he  succeeds  in  domesticating  the  creature.*  So  long  as  it  is  confined 
so  that  it  cannot  escape,  he  retains  his  property  therein;  but  as  soon 
as  it  escapes  from  his  control,  his  title  is  lost  and  that  of  the  state 
is  resumed.'  In  the  case,  however,  of  wild  geese,  if  they  are  tamed 
and  lose  their  disposition  to  escape,  their  owner  does  not  lose  his 
right  of  property  because  they  stray  away.*  The  pursuit  of  a  wild 
animal  gives  no  title  thereto;  and  an  action  will  not  lie  against  a 
man  for  killing  and  taking  an  animal  ferae  naturae,  though  the 
killing  was  done  in  view  of  another  who  started  it  and  was  on  the 
point  of  taking  it.*  But,  on  the  other  hand,  title  may  accrue  to 
one  though  he  has  not  actually  seized  the  body  of  the  animal,  as 
where  he  has  ensnared  the  animal  or  has  actual  dominion  over  it 
by  such  means  as  will  prevent  its  escape.*  In  England  not  only 
does  the  owner  of  the  soil  have  an  exclusive  right  to  hunt  on  his 
property,  but  the  game  thereon  if  killed  by  a  treapasser  remains  the 

18.  Kellogg  V.  King,  114  Cal.  378,  1.  State  v.  Weber,  205  Mo.  36,  102 
46  Pac.  166,  65  A.  S.  R.  74.  See  S.  W.  955,  120  A.  S.  R.  715,  12  Ann. 
ako,  infra,  par.  9,  as  to  the  power   Cas.  382,  10  L.R.A.(N.S.)  1155. 

of  the  state  to  make  regulations  rel-  2.  State  v.  Weber,  205  Mo.  36,  102 

ative  to  the  taking  of  game.  8.  W.  955, 120  A.  S.  R.  715,  12  Ann. 

19.  State  V.  Geer,  61  Conn.  144,  22  Cas.  382,  10  L.R.A.(N.S.)  1155. 
Atl.  1012,  13  L.R.A.  804;  aflSrmed  161  The  possession  of  a  wild  animal  is 
U.  S.  519,  16  S.  Ct.  600,  40  U.  S.  prima  facie  evidence  of  title  in  tlie 
(L.  ed.)  793;  Ex  parte  Kenneke,  136  possessor.  James  v.  Wood,  82  Me.  173, 
Cal.  527,  69  Pac.  261,  89  A.  S.  R.  19  AU.  160,  8  L.R.A.  448  and  note. 
177;  American  Exp.  Co.  v.  People,  See  also  Animals,  vol.  1,  p.  1064. 
133  lU.  649,  24  N.  E.  758,  23  A.  S.  3.  James  v.  Wood,  82  Me.  173,  19 
R.  641>  9  L.R.A.  138;  State  v.  Niles,  Atl.  160,  8  L.RJV..  448. 

78  Vt.  266,  62  Atl.  795,  112  A.  S.  R.  4.  Amory  v.  Flyn,  10  Johns.  (N.  Y.) 

917.  102,  6  Am.  Dec.  316. 

20.  Ex  parte  Kenneke,  136  Cal.  527,  5.  Pierson  v.  Post,  3  Caines  (N.  Y.) 
69  Pac.  261,  89  A.  S.  R.  177;  Amen-  175,  2  Am.  Dec  264. 

can  Exp.  Co.  v.  People,  133  111.  649,       Note:  8  L.R.A.  448. 

24  N.   E.  758,   23  A.  S.   R.   641,  9       6.  Pierson  v.  Post,  3  Caines  (N.  Y.) 

L.R.A.  138.    See  also,  infra,  par.  ;7,  175,  2  Am.  Dec.  264. 

18. 
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property  of  such  owner,'  and  this  view  apparently  prevails  in  some 
of  the  states  of  this  country.^  In  others,  however,  it  is  held  that 
the  title  to  game  killed  is  vested  in  the  trespasser,  not  in  the  owner 
of  the  premises.* 

4.  Larceny  of  Game. — Animals  ferae  naturae,  not  being  the  sub- 
ject of  property  before  reduction  to  possession,  are  not  the  subject 
of  larceny.*®  Thus,  it  has  been  held  that  it  is  no  crime  to  take 
doves,  except  when  they  are  in  the  care  and  custody  of  the  owner, 
as  w'hen  in  a  pigeon  house  or  when  in  the  nest  before  they  are  able 
to  fly.**  Moreover,  though  an  individual  acquires  possession  of  a 
wild  animal,  under  the  common  law  theory  of  the  crime  of  larceny 
a  prosecution  for  such  crime  could  generally  be  based  on  the  taking 
of  only  those  animals  which  were  fit  for  food.  Other  animals,  with 
the  exception  of  some  of  generous  nature  and  courage,  such  as  hawks 
and  falcons,  were  considered  of  such  a  base  nature  that  a  prosecution 
for  larceny  would  not  lie  for  their  taking.**  Animals  whose  value 
lay  in  their  fur  were  not  considered  property;  and  they  could  be 
taken  with  impunity^  But  the  distinction  between  property  rights 
in  animals  fit  for  food  and  those  not  fit  for  food  was  not  adopted 
in  this  country,  and  the  true  criterion  of  property  rights  in  animals 
is  the  value  of  the  animal,  whether  for  food,  for  fur,  or  for  other 
purposes.  Hence,  the  taking  of  an  otter  from  one  who  has  reduced 
it  to  possession  may  be  larceny.** 

n.  Right  to  HuNt 

5.  As  Dependent  oa  Ownership  of  SoiL — ^The  title  to  all  wild  game 
within  the  boundaries  of  a  state  being  vested  in  the  people  in  their 
sovereign  capacity,**  each  of  the  inhabitants  thereof  may  be  said  to 
have  an  equal  right  to  kill  such  game.*^  But  this  equal  right  is 
subject  to  at  least  two  limitations.  Li  the  first  place,  the  state  may 
make  regulations  relative  to  the  killing  and  marketing  of  game.** 
Secondly,  the  exclusive  right  to  hunt  on  a  given  tract  of  real  estate 
is  vested  in  the  owner  thereof,  and  no  person  can  trespass  on  such 
private  premises  without  the  permission  of  the  owner.*'    The  exclu- 

7.  State  v.  Mallory,  73  Ark.  23 G,  IL  Com.  v.  Chace,  9  Pick.  (Mass.) 
83   S.  W.  955,  3  Ann.  Cas.  852,  67  15,  19  Am.  Dec.  348. 

L.R.A.  773;  Blades  v.  Hi^gs,  11  H.  12.  Aldrich  v.  Wright,  53  N.  H.  398, 

L.  Cas.  621,  34  L.  J.  C.  1^1.  286,  11  16  Am.  Rep.  339. 

Jut.  N.  S.  701,  12  L.  T.  N.  S.  615,  3  13.  State  v.  House,  65  N.  C.  315, 

Eng-  BuL  Cns,  76.    See  also  Animals,  6  Am.  Rep.  744.    And  see  Animals, 

vol.  1,  p.  1067  et  seq.    .  vol.  1,  p.  1061  et  seq* 

8.  See  Animals,  vol.  1,  p.  1069.  14.  See  supra,  par.  2. 

9.  State  V.  Horton,  139  N.  C.  588,  15.  Sterling  v.  Jackson,  69  Midi. 
61  S.  E.  945,  111  A.  S.  R.  818,  4  488.  37  N.  W.  845,  13  A.  8.  R.  405. 
Ann.   Cas:  797,  7  L.R.A.(N.S.)   991.  1(5.  See  infra,  par.  9. 

10  Note:  8  L.BJL.  448.  17.  Ohio   OU   Co.   v.  Indiana,  177 
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sive  use  of  his  own  property  is  a  property  right  of  the  owner  which 
is  protected  by  the  constitution,  and  no  legislature  can  authorize 
another  to  enter  the  premises  for  the  purpose  of  taking  game.  Thus, 
a  hunting  license  issued  by  the  state,  even  if  it  purports  to  do  so, 
gives  the  holder  no  right  to  invade  the  private  hunting  grounds  of 
another  person.**  A  hunter,  though  standing  in  a  place  where  he 
has  a  legal  right  to  be,  has  no  right  to  shoot  over  the  premises  of 
an  adjoining  owner  or  to  go  on  to  the  premises  to  get  game  which 
has  fallen  there.**  Nor  has  a  person  any  right  intentionally  to 
frighten  game  from  another's  premises,  though  he  commits  no  actual 
trespass  in  so  doing.***  But  one  has  a  right  to  hunt  on  his  own 
premises  though  the  supply  of  game  on  his  neighbor's  lands  is  thereby 
lessened;  any  injury  thereby  caused  to  the  neighbor  is  damnum 
absque  injuria.* 

6.  Right  to  Shoot  Water  Fowl.— The  right  to  shoot  water  fowl 
from  a  boat  is  analogous  to  the  right  to  take  fish  from  the  water.^ 
The  public  have  a  right  to  resort  to  public  waters  and  take  fish  or 
shoot  water  fowl ;  •  but,  in  the  case  of  private  waters,  the  public 
have  no  fishing  or  fowling  rights.  The  right  to  shoot  fowl  on  a 
private  body  of  water  is  vested  exclusively  in  him  who  owns  the  soil 
beneath  the  water  in  the  same  way  as  he  is  entitled  to  enjoy  alone 
the  hunting  privileges  on  his  private  lands/  and  even  in  the  case  of 

U.  S.  190,  20  S.  Ct.  576,  44  U.  S.  (L.  72  N.  W.  137,  38  L.Rji.  205;  Ains- 

ed.)   729;  Kellogg  v.  King,  114  Cal.  worth    v.    Munoskong   Hunting,    etc, 

378,  46  Pac.  166,  55  A,   S.  R.  74;  Onb,  153  Mich.  185,  116  N.  W.  992, 

Sterling  v.  Jackson,  69  Mich.  488,  37  126  A.  S.  R.  474,  15  Ann.  Cas.  706 

N.  W.  845,  13  A.  S.  R.  405;  Hall  v.  and  note,  17  L.R.A.(N.S.)  1236;  Mere- 

Alford,  114  Mich.  165,  72  N.  W.  137,  dith  v.  Triple  Island  Gunning  Club, 

38  L.R.A.  205;  L.  Realty  Co.  v.  John-  113  Va.  80,  73  S.  E.  721,  Ann.  Cas. 

son,  92  Minn.  363,  100  N.  W.  94,  104  1913E  531,  38  LJB.A.(N.S.)  286. 

A.  S.  R.  677,  66  L.R.A.  439.  The  public  have  a  nght  of  fowling 

Notes:  21  Ann  Cas.  915;  Ann.  Cas.  on  the  seashore  between  high  and  low 

191 3E  536.  water  mark.    Butler  v.  Attorney  Gen- 

18.  Diana  Shooting  Club  v.  Lamo-  eral,  195  Mass.  79,  80  N.  E.  688,  8 
reux,  114  Wis.  44,  80  N.  W.  880,  91  L.R.A.(N.S,)  1047. 

A.  S.  R.  898.  In  Maine  there  is  a  public  right  of 

19.  Whittaker  v.  Stangvick,  100  fowling  in  ponds  of  more  than  ten 
Minn.  386,  111  N.  W.  295,  117  A,  acres  in  extent.  Conant  v.  Jordan, 
S.  R.  703, 10  Ann.  Cas.  528, 10X.R.A.  107  Me.  227,  77  Atl.  938,  31  L.RJl 
(N.S.)    921.  (N.S.)  434. 

Note:  21  Ann.  Cas.  916.  4.  Kellogg  v.  King,  114  Cal.  378, 

20.  Note:  Ann.  Cas.  1913E  536.  46  Pac.  166,  55  A.  S.  R.  74;  Bolsa 

1.  Meredith  v.  Triple  Island  Gun-  Land  Co.  v.  Burdick,  161  Cal.  254,  90 
ning  Club,  113  Va.  80,  73  8.  E.  721,  Pac  532,  12  L.R.A.(N.S.)  275;  Ster- 
Ann.  Cas.  1913E  531,  38  L.R.A.(N.S.)  Ung  v.  Jackson,  69  Mich.  488,  37  N. 
286.  W.  845,  13  A.   S-  R.  405;  HaU  y. 

2.  See  Fish  and  Fisheries,  vol  11,  Alford,  114  Mich.  165,  72  N.  W.  137, 
p.  1014,  as  to  the  right  to  fish.  38  L.R.A.  205;  Bingham  v.  Salene,  15 

S.  Hall  V.  Alford,  114  Mich.  165,   Ore.  208, 14  Pac.  523,  3  A.  S.  B.  152. 
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public  waters,  a  hunter  must  not  pass  over  private  property  to  reach 
the  public  shooting  grounds.*  As  a  general  proposition,  the  distin- 
guishing feature  between  public  and  private  waters  is  their  navigabil- 
ity ;  those  waters  which  are  navigable  in  fact  being  public,  while  non- 
navigable  waters  are  private  unless  the  soil  beneath  them  is  vested 
in  the  sovereign  power,*  and  it  has  been  contended  that  navigable 
waters  are  open  to  hunting  and  fowling  by  all  members  of  the  public^ 
subject  to  such  regulations  as  may  be  imposed  by  the  state,  but  in 
tlie  cases  in  which  the  question  has  actually  been  adjudicated,  it 
is  held  that  the  real  test  as  to  the  public  right  of  fowling  is  the 
public  or  private  ownership  of  the  soil  beneath  the  waters,  and  if  it 
is  shown  that  the  soil  is  privately  owned,  the  owner  has  the  exclusive 
right  of  fowling.^  The  mere  fact  that  one  has  the  right  to  pass 
along  a  stream  in  a  boat  gives  him  no  right  to  shoot  fowls  where 
the  soil  beneath  the  water  is  privately  owned.®  The  owner  of  one 
island  in  a  public  water  has  a  right  to  shoot  fowl  from  such  island, 
though  the  effect  thereof  is  to  intercept  the  game  and  prevent  ita 
passing  to  a  neighbor's  island  and  though  such  neighbor's  hunting 
privileges  are  thereby  materially  injured.* 

7.  Acquisition  of  Hunting  Rights  in  Premises  of  Another. — ^Though 
one  person  has  no  natural  right  to  hunt  on  the  premises  of  another^ 
it  is  clear  that  a  right  to  do  so  may  be  acquired  by  a  grant  from 
the  owner.^*  Or  the  owner  can  convey  his  premises  and  reserve  to 
himself  the  hunting  and  fowling  rights  thereon.  An  owner  of  lands 
may  convey  exclusiye  hunting  rights  thereon  to  others  so  as  to  bar 
himself  from  hunting  on  his  own  premises.**  He  may  make  a  lease 
of  the  hunting  privileges  giving  the  lessees  the  exclusive  right  to 
kill  game  ot  water  fowl  on  the  premises,  and  at  the  same  time  reserve 
to  himself  the  pasturage  rights  on  the  premises.*^  The  right  to  hunt 
on  another's  premises  is  not  a  mere  license  but  is  an  interest  in  the 
real  estate  in  the  nature  of  an  incorporeal  hereditament,**  and  as 
such  it  is  within  the  statute  of  frauds  and  requires  a  writing  for  its 

See  also  State  v.  Shannon,  36  Ohio  ning  Club^  113  Va.  80,  73  S.  E.  721, 

St.  423,  38  Am.  Rep.  599.  Ann.  Cas.  1913E  531,  38  L.R.A.(N.S.) 

Note:  Ann.  Cas.  1913E  536.  286. 

6.  Bolsa  Land  Co.  v.  Bordick,  151  10.  Bingham  v.  Salene,  15  Ore.  208, 

Cal.  254,  90  Pae.  532, 12  L.R.A.(N.S.)  14  Pac.  523,  3  A.  S.  R.  152. 

275.  Notes:  40  L.R.A.(N.S.)  300;  Ann. 

6.  See  Waters.  Cas.  1914B  545. 

7.  Sterling  v.  Jackson,  69  Mich.  488,  11.  Bingham  v.  Salene,  15  Ore.  208, 
37  N.  W.  845,  13  A.  S.  R.  405  and  12.  Kellogg  v.  King,  114  Cal,  378, 
note;  State  v.  Shannon,  36  Ohio  St.  46  Pac.  166,  55  A.  S.  B.  74. 

423,  38  Am.  Rep.  599.  18.  Bt^te  v.  Mallory,  73  Ark.  236, 

8.  Hall  V.  Alford,  114  Mich.  165,  83  S.  W.  955,  3  Ann.  Cas.  852,  67 
72  N.  W.  137,  38  L.R.A.  205.  L.R.A.   773;   Bingham   v.  Salene,  15 

Note :  15  Ann.  Cas.  708.  Ore.  208,  14  Pac.  523,  3  A.  S.  R.  152. 

9.  Meredith  v.  Triple  Island  Gun-       Note:  Ann.  Cas.  1914B  545. 
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creation.**  Nor  is  the  right  of  one  person  to  hunt  or  fowl  on  prem- 
ises owned  and  in  the  possession  of  another  an  easement,  for,  strictly 
speaking,  an  easement  implies  that  the  owner  thereof  shall  take  no 
profit  from  the  soil.**  The  right  is  more  properly  termed  a  profit 
a  prendre.**  Unless  the  grant  otherwise  determines  the  rights  of 
the  parties,  the  owner  of  the  hunting  privileges  may  assign  his  rights 
to  another,  but  he  cannot  give  a  pass  or  permit  to  another  so  as  to 
allow  the  latter  to  exercise  hunting  privileges  on  the  premises.*'  In 
the  absence  of  anything  to  the  contrary  in  a  grant  of  hunting  or 
fowling  privileges,  the  right  to  hunt  and  fowl  is  limited  to  the  usual 
and  reasonable  methods  generally  used  in  the  vicinity  at  the  time 
of  the  execution  of  the  grant,  and  the  grantor  is  under  no  obligation 
to  maintain  a  preserve  for  the  pleasure  and  sport  of  the  grantee,  but 
the  latter  must  axercise  the  right  in  the  condition  it  may  be  at  the 
time  of  the  grant.  Thus,  if  the  owner  of  land  conveys  to  others  the 
right  to  hunt  wat«r  fowl  upon  the  waters  thereof,  he  is  not  liable 
for  depreciation  in  the  value  of  such  fowling  rights  from  his  acta 
in  clearing  and  draining  the  land,  provided  he  does  so  in  good  faith 
for  the  purpose  of  improving  it,  but  he  may  be  liable  if  he  acts  in 
bad  faith  for  the  purpose  of  injuring  the  owner  of  the  hunting 
rights.**  The  dedication  of  a  highway  through  private  premises 
gives  no  right  to  the  public  to  shoot  game  while  it  is  passing  across 
the  highway.  The  owner  by  the  dedication  gives  the  public  only 
the  right  of  passage  along  the  highway  and  rights  incidental  thereto, 
and  reserves  to  himself  the  right  to  use  the  land  for  any  lawful  pur- 
pose compatible  with  the  full  enjoyment  of  the  public  easement, 
und  such  reservation  includes  the  right  to  foster  and  protect  for  his 
own  use  all  the  wild  game  thereon.** 

8.  Remedies  for  Violation  of  Hunting  Rights. — ^Any  intrusion 
upon  the  private  property  of  another  for  the  purpose  of  hunting 
may  be  the  subject  of  an  action  for  damages.  The  fact  that  the 
damages  accruing  from  the  trespass  are  slight  does  not  interfere  with 
the  rule;  the  trespasser  has  committed  a  wrong  against  the  owner, 
and  the  latter  has  a  remedy  for  nominal  damages,  even  if  no  other 
injury  is  shown.*®    A  tenant  having  possession  of  the  premises  and 

14.  Note:    Ann.    Cas.    1914B    545.  17.  Bingham*  v.  Salene,  15  Ore.  208, 
And  see  Statute  op  Frauds.  14  Pac.  523,  3  A.  S.  R,  152. 

15.  Bingham  v.  Salene,  15  Ore.  208,  18.  Isherwood  v.  Salene,  61  Ore.  672, 
14  Pac.  523,  3  A.  S.  R.  152.  123   Pac.   49,   Ann.   Cas.   1914B   542 

16.  State  V.  Mallory,  73  Ark.  236,  and  note,  40  L.R.A.(N.S.)  299. 

33  S.  W.  955,  3  Ann.   Cas.  852,  67  19.  L.    Realty   Co.   v.   Johnson,   92 

1,.R.A.   773;   Bingham  v.   Salene,  15  Minn.  363,  100  N.  W.  94,  104  A.  S. 

Ore.  208,  14  Pac.  523,  3  A.  S.  R.  152.  R.  677,  66  L.R.A.  439.  And  see  gen- 
Notes:  40  L.R.A.(N.S.)   300;  Ann.  erally.  Dedication,  vol.  8,  p.  909. 

€as.  1914B  545.  20*.  Whittaker    v.     Stangvick,    100 

And  see  Easements,  voL  9,  p.  744  Minn.  386,  111  N.  W.  295,  117  A.  8. 

et  seq.  R.  703,  10  Ann.  Caa.  528,  10  L.R.A, 
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the  right  to  exercise  the  hunting  privileges  thereon  has  sufficient  legal 
title  to  maintain  the  action  against  a  trespasser.*  An  action  for 
damages  is,  however,  an  ineflFectual  remedy  against  continuing  tres- 
passes, and  where  one  or  more  persons  continually  violate  or  threaten 
to  violate  the  owner's  rights,  there  is  such  a  failure  of  a  remedy  at 
law  that  the  equitable  jurisdiction  of  the  court  may  be  invoked  and 
further  trespasses  enjoined.*  Moreover,  the  shooting  of  guns  over 
another's  lands  so  as  to  cause  considerable  damage  and  impair  the 
value  of  the  landowner's  shooting  pri"vileges  is  a  wrong  which  may 
be  restrained  by  injunction.*  An  injunction  will  not  necessarily 
be  denied  because  the  trespasser  is  solvent  and  able  to  pay  any  judg- 
ment which  may  be  recovered  against  him  for  his  trespass.  Where 
an  unlawful  act  tends  to  impair  the  substance  of  an  estate  by  taking 
from  it  something  which  cannot  be  replaced,  it  may  be  enjoined  irre- 
spective of  the  ability  of  the  defendant  to  respond  in  damages.*  The 
prevention  of  a  multiplicity  of  trespass  actions  also  forms  a  sufficient 
ground  for  equitable  relief.*  Not  only  is  an  injunction  a  proper 
remedy  for  the  protection  of  an  exclusive  hunting  privilege,  but  if 
a  member  of  the  public  is  denied  his  common  right  to  hunt  on 
public  waters,  the  interference  with  his  right  may  be  enjoined.* 

III.  Validity  akd  Construction  of  Game  Laws 

In  General 

9.  Power  to  Enact. — ^There  is  no  dissent  from  the  general  propo- 
sition that  the  state  has  the  authority  to  make  regulations  tending 
to  conserve  the  game  within  its  jurisdiction.'    This  power  of  the  state 

(N.S.)  921;  Diana  Shooting  Club  v.  Minn.  386,  111  N.  W.  295,  117  A.  S. 

Lamoreux,  114  Wis.  44,  89  N.  W.  880,  R.  703,  10  Ann.  Cas.  528,  10  L.R.A. 

91  A.  S:  R.  898.    And  see  generally,  (N.S.)  921. 
Trespass.  4.  KeUogg  v.  King,  114  Cal.  378, 

1.  KeDogg  V.  King,  114  Cal.   378,  46  Pac.  166,  55  A.  S.  R.  74. 

46  Pac.  166,  55  A.  S.  R.  74;  Diana  5.  Kellogg  v.   King,  114  Cal.  378, 

Shooting  Club  v.  Lamoreux,  114  Wis.  46  Pae.  liB6,  55'A.  S.  R.  74. 

44,  89  N.  W.  880,  91  A.  S.  R.  898.  6.  Ainsworth  v.  Munoskong  Hunt- 

2.  Kellogg  V.  King,  114  Cal,  378,  ing,  etc..  Club,  153  Mich.  185,  110 
46  Pac.  166:55  A.  S.  R.  74  and  note;  N.  W.  992,  126  A.  S.  R.  474,  15 
Bolsa  Land  Co.  v.  Bardick,  151  Cal.  Ann.  Cas.  706,  17  L.R.A.(N.S.)  1236. 
254,  90  Pae.  532, 12  L,R.A.(N.S.)  275;  And  see  generally.  Injunctions. 
Whittaker  v.  Stangviek,  100  Minn.  386,  7.  Lawton  v.  Steele,  152  U.  S.  133, 
111  N.  W.  295,  117  A.  S.  R.  703,  10  14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385; 
L.R.A.(N.S.)  921.  Compare,  Isher-  Geer  v.  Connecticut,  161  U.  S.  519, 
wood  V.  Salene,  61  Ore.  572,  123  Pac.  16  S.  Ct.  600,  40  U.  S.  (L.  ed.)  793; 
49,  Ann.  Cas.  1914B  542,  40  L.R.A.  Ward  v.  Race  Horse,  163  U.  S.  504, 
<N.S.)   299.  16  S.  Ct.  1076,  41  U.  S.  (L.  ed.)  244; 

Note:  99  A.  S.  R.  751,  752.  Ex  parte  Maier,  103  Cal.  476,  37  Pac. 

See  also  38  L.R.A.(N.S.)  286  note.   402,  42  A.  S.  R.  129;  Harper  v.  Gallo- 

3.  Whittaker     v.     Stangwick,     100   way,  58  Fla.  255,  51  So.  226,  19  Ann. 
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is  based  largely  on  the  circumstance  that  the  property  right  to  the  wild 
game  within  its  borders  is  vested  in  the  people  of  the  state  in  their 
sovereign  capacity ;  ®  and,  as  an  exercise  of  its  police  powers  and  to 
protect  its  property  for  the  benefit  of  its  citizens,  it  is  not  only  the 
right  but  it  is  the  duty  of  the  state  to  take  such  steps  as  shall  pre- 
serve the  game  from  the  greed  of  hunters.*  Though  the  state  derives 
its  title  to  the  game  as  an  inheritance  from  the  English  crown,^^ 
it  is  not  alone  this  title  which  justifies  regulatory  statutes;  as  a  matter 
of  public  interest  and  police  power,  the  state  may  take  such  mean& 
as  are  reasonably  necessary  to  preserve  food  animals  from  extermi- 
nation or  undue  depletion.*^  The  protective  power  of  the  state  extends 
also  to  animals  not  generally  used  for  food.  For  example,  the  useless 
destruction  of  non-game  birds  such  as  herons  may  be  prohibited.*^ 
So,  too,  the  regulatory  power  of  the  state  extends  to  animals  ferae 
naturae  which  are  bred  and  raised  in  captivity.*'  The  right  to  kill 
game  is  a  boon  or  privilege  granted,  either  expressly  or  impliedly,. 
by  the  sovereign  authority,  and  is  not  a  right  inhering  in  any  individ- 
ual; and,  consequently,  nothing  is  taken  from  the  individual  and 
his  constitutional  rights  are  not  infringed  when  he  is  denied  the  privi- 
lege or  limitations  are  placed  on  the  killing  or  marketing  of  game.** 
The  legislature  has  a  very  large  discretion  in  such  cases  as  to  the 

Cas.  235,  26  L.R.A.(N.S.)  794;  In  re  11.  Geer  v.  Connecticut,  161  U.  S. 
Schwartz,  119  La.  290,  44  So.  20,  121  519,  16  S.  Ct.  600,  40  U.  S.  (L.  ed.) 
A.  S.  R.  516  and  note;  State  v.  Snow-  793;  American  Exp.  Co.  v.  People, 
man,  94  Me.  99,  46  Atl.  815,  80  A.  133  lU.  649,  24  N.  E.  758,  23  A.  S. 
S.  R.  380,  50  L.R.A.  544;  State  v.  R.  641,  9  L.R.A.  138;  Smith  v.  Stated- 
Chapel,  64  Minn.  130,  6C  N.  W.  205,  155  Ind.  611,  58  N.  E.  1044,  51  L.R.A. 
58  A.  S.  R.  524,  32  L.R.A.  131;  State  404;  State  v.  Weber,  205  Mo. '36,  102 
V.  Weber,  205  Mo.  36,  102  S.  W.  955,  S.  W.  955,  120  A.  S.  R.  715,  12  Ann. 
120  A.  S.  R.  715,  12  Ann.  Cas.  382,  Cas.  382,  10  L.R.A.(N.S.)  1155;  Mc- 
10  L.R.A.(N.S.)  1155;  McConnell  v.  Connell  v.  McKillip,  71  Neb.  712,  9& 
McKillip,  71  Neb.  712,  99  N.  W.  505,  N.  W.  505,  115  A.  S.  R.  614,  8  Ann. 
115  A.  S.  R.  614,  8  Ann.  Cas.  898,  Cas.  898,  65  L.R.A.  610;  Phelps  v. 
65  L.R.A.  610 ;  People  v.  Hasterberg,  Racey,  60  N.  Y.  10,  19  Am.  Rep*  140. 
184  N.  Y.  126,  76  N.  E.  1032,  128  Note:  78  A.  S.  R.  245,  247. 
A.  S.  R.  528,  6  Ann.  Cas.  353,  3  12.  In  re  Schwartz,  119  Xa.  290,  44 
L.R.A.(N.S.)  163,  affirmed  211  U.  S.  So.  20,  121  A.  S.  R.  516. 
31,  29  S.  Ct.  10,  53  U.  S.  (L.  ed.)  13.  See  infra,  par.  21. 
75 ;  State  v.  Hanlon,  77  Ohio  St.  19,  14.  Ex  parte  Kenneke,  136  Cal.  527^ 
82  N.  E.  662,  122  A.  S.  R.  472,  13  69  Pac.  261,  89  A.  S.  R.  177;  Smith 
L,R.A.(N.S.)  539;  Ex  parte  Blardone,  v.  State,  155  Ind.  611,  58  N.  E.  1044^ 
55  Tex.  Crim.  189,  115  S.  W.  838, 116  51  L.R.A.  404;  State  v.  Weber,  205 
S.  W.  1199,  21  L.R.A.(N.S.)  607.  Mo.  36,  102  S.  W,  955,  120  A.  S.  R. 
Note:  78  A.  S.  R.  245.  715, 12  Ann.  Cas.  382, 10  L.R.A.(N.S.) 

8.  See  supra,  par.  2.  1155 ;  People  v.  Hesterberg,  184  N.  Y* 

9.  Geer  v.  Connecticut,  161  U.  S.  126,  76  N.  E.  1032,  128  A.  S.  R.  528,. 
519,  16  S.  Ct.  600,  40  U.  S.  (L.  ed.)  6  Ann.  Cas.  353,  3  IJa.A.(N.S.)  lOa 
793.  See  generally,  Constitutional  and  note,  affirmed  211  U.  S.  31,  29  Sw 
Law,  vol.  6,  p.  202  et  seq.  Ct.  10,  53  U.  S.  (L.  ed.)  75. 

10.  See  supra,  par.  2. 
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means  to  be  adopted  for  the  protection  of  game;  and,  if  these  means 
do  not  violate  any  constitutional  provision,  the  courts  will  never  set 
up  their  judgment  against  that  of  the  legislature  as  to  whether  they 
are  the  best  or  most  equitable  means  that  might  have  been  adopted.  ^^ 
Neither  will  the  courts  declare  a  law  invalid,  unless  it  is  in  plain 
violation  of  some  express  provision  of  the  constitution.  All  reason- 
able doubts  must  be  resolved  in  favor  of  the  legislative  action.^*  As 
in  the  case  of  any  other  kind  of  statute,  there  must,  however,  be  a 
compliance  with  all  the  constitutional  requirements,  such,  for  instance, 
as  those  pertaining  to  the  title  of  the  act.*' 

10.  Discrimination.-*-Though  the  fourteenth  amendment  to  the 
United  States  constitution  forbids  any  state  from  making  or  enforc- 
ing any  law  which  shall  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  law,  all  discrimination  as  to  the  persons  who 
shall  kill  game  within  its  borders  is  not  thereby  forbidden.  Owing 
to  the  fact  that  the  wild  game  within  the  borders  of  a  state  belongs 
io  the  .people  of  that  state,**  it  is  lawful  for  the  state  to  make  regula* 
tions  which  will  exclude  nonresidents  from  ao  equal  enjoyment  of 
such  game.**  Thus,  a  state  may  require  the  procurement  of  licenses 
by  all  hunters  and  deny  the  privilege  of  obtaining  such  licenses  to 
persons  residing  outside  of  the  state.  And,  if  the  state  sees  fit  to 
permit  a  nonresident  to  take  game,  it  may  impose  a  larger  license 
fee;  for  the  state,  having  the  right  absolutely  to  exclude  nonresidents 
from  hunting  within  its  borders,  may  admit  them  upon  such  condi- 
tions as  ii  sees  fit  to  impose.*^  Nor  is  a  game  law  invalid  because 
it  provides  greater  restrictions  and  severer  penalties  against  nonresi- 
•dents  than  against  residents.*  But,  as  between  two  persons  both 
owning  real  property  in  a  given  state,  one  a  resident  and  the  oth^r 
A  nonresident,  it  is  held  that  the  legislature  cannot  pass  a  statute 
^hich  forbids  the  nonresident  to  hunt  on  his  ow;n  premises  but 
permits  the  resident  to  take  game  from  his  property.^  As  against 
the  state,  all  the  citizens  have  an  equal  right  to  kill  game,  and  the 
regulations  for  its  protection  should  affect  alike  all  persons  similarly 

16.  State  V.  Chapel,  64  Minn.  130,  730;  135  A.  S.  R.  851.    See  also  Stat- 

«6  S*  W.  205,  58  A.  S.  R.  6^,  32  utes. 

L.B.A.  131;  Phelps  v.  Raoey,  60  N.  T.  18.  See  sapnt,  par.  2. 

10,  19  Am.  Rep.  140;  People  v.  Boot-  19.  State  v.  NUes,  78  Vt.  266,  62 

man,  180  N.  Y.  1,  72  N.  E.  50d»  2  Atl.  795^  112  A.  S.  R.  917. 

Ann.  Cas.  226;  State  v.  Hanlon,  77  Notes:    26    L.R.A.(N.S.)    794;    40 

Ohio   St.  19,  82  N.  te.  662,  122  A.  L.R.A.(N.S.)  285. 

S.  R.  472,  13  L.R.A.(N.S,)  539,  20.  See  26  L.R.A.(N.S.)   794  note. 

16.  State  V.  Chapel,  64  Minn.  130,  1.  Allen   v.   Wyckoff,  48   N.   J.   L. 
66  N.  W.  205,  58  A.  S.  R.  524,  32  90,  2  Atl.  659,  57  Am.  Rep.  548. 
LJt.A.  131.  Note:  19  Ann.  Cas.  239. 

17.  In  re  Schwartz,  119  La.  290,  44  2.  State  v.  Mallory,  73  Ark.  236, 
8o.  20,  121  A.  S.  R.  516;  Acklen  v.  83  S.  W.  955,  3  Ann.  Cas.  852,  Q7 
Thompson,  122  Tenn.  43,  126  S.  W.  L.R.A.  773. 
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situated  and  conditioned  with  reference  to  the  particular  regulations.* 
All  classification  among  the  inhabitants  of  a  state  is  not,  however, 
prohibited,  and  a  state  may  classify  with  reference  to  the  evil  to  be 
prevented,  and  if  the  class  discriminated  against  is  or  reasonably 
might  be  considered  to  define  those  from  whom  the  evil  mainly  is 
to  be  feared,  it  properly  may  be  picked  out.*  Accordingly  it  has 
been  held  that  unnaturalized  foreign-bom  residents  are  not  unconsti- 
tutionally discriminated  against  by  a  statute  which  prohibits  them 
from  killing  wild  birds  and  animals,  except  in  defense  of  person  or 
property,  and  to  that  end  makes  it  unlawful  for  any  such  person  to 
own  or  be  possessed  of  a  shotgun  or  rifle.*  And  the  fact  that  a  stat- 
ute prohibiting  the  sale  or  restricting  the  marketing  of  certain  dead 
game  operates  to  give  the  wealthy  sportsman  more  than  his  share 
of  the  game  by  prohibiting  pot-hunting,  will  not  aflFect  its  constitu- 
tionality.* The  discretion  of  the  legislature  in  classifjring  those  who 
are  to  be  affected  by  a  regulation  for  the  protection  of  game  will  not 
be  disturbed  by  the  courts  where  the  classification  has  some  just, 
fair,  and  practical  basis  in  real  differences  with  reference  to  the  sub- 
ject regulated  and  all  doubts  will  be  resolved  in  favor  of  the  validity 
of  a  statute.  But  when  a  statute  designed  for  the  protection  of  game, 
by  its  plain  terms  excludes  from  its  benefits  a  portion  of  the  resi- 
dents of  the  state,  or  imposes  upon  some  of  the  residents  of  the  stat^ 
burdens  not  put  upon  other  residents  with  reference  to  the  subject 
regulated,  and  there  appear  to  be  no  real  differences  in  conditions  as 
fairly  to  justify  the  classification  as  made,  the  statute  may  in  effect 
deny  to  residents  of  the  state  the  equal  protection  of  the  laws  in 
violation  of  the  fourteenth  amendment  of  the  federal  constitution. 
Thus,  a  statute  which  declares  that  a  nonresident  of  a  certain  county 
shall  not  hunt  therein  without  notice  of  intention  to  do  so,  and  the 
payment  of  a  special  license  t^x  for  the  privilege,  no  such  require- 
ments being  imposed  upon  residents  of  the  county,  is  inoperative  as 
to  such  nonresidents  as  denying  to  them  the  equal  protection  of  the 
law  contrary  to  the  federal  constitution.^ 

11.  Criminal  Prosecution. — The  criminal  prosecution  of  offenders 
against  game  laws  is  an  inheritance  of  centuries.  The  ancient  game 
laws  of  England  were  distinguished  for  their  tyrannical  inhibition  of 

3.  Harper  v.  Galloway,  58  Fla  255,  5.  Patsone  v.  Pennsylvania,  232  XT. 
51  So.  226, 19  Ann.  Cas.  235  and  note,  S.  138,  34  S.  Ct.  281,  58  U.  S.  (L. 
26  L.R.A.(N.S.)   794  and  note.  ed.)   539. 

4.  Patsone  v.  Pennsylvania,  232  U.  6.  Ex  parte  Kenneke,  136  Cal.  527, 
S.  138,  34  S.  Ct.  281,  58  U.  S.  (L.  69  Pac.  261,  89  A.  S.  R.  177;  State 
ed.)  539.  Generally  as  to  the  proprie-  v.  Chapel,  64  Minn.  130,  66  N.  W. 
ty  of  the  reasonable  classification  of  205,  58  A.  S.  R.  524,  32  L.R.A.  L31. 
persons  and  things  for  the  purpose  of  7.  Harper  v.  Galloway,  58  Fla.  255, 
legislation,  see  Constitutional  Law,  51  So.  226,  19  Ann.  Cas.  235,  26 
vol.  6,  p.  373  et  seq.  L.R.A.(N.S.)  794. 
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th^  common  rights  of  the  subjects,  and  detestable  for  the  cruel  punish- 
ments inflicted  for  trivial  offenses.  Considering  this  inheritance,  it 
is  not  surprising  that  the  slightest  infraction  of  a  game  law  may  be 
punished  by  fine  or  imprisonment.  Intent  is  not  a  necessary  ingredi- 
ent of  the  crime  unless  made  so  by  the  statute,  and  the  legislature 
may  make  the  possession  of  certain  game  in  close  season  a  criminal 
offense  irrespective  of  the  intent  of  the  possessor.^  The  legislature 
may  impose  a  designated  fine  for  each  animal  killed  or  possessed 
contrary  to  the  game  laws,  and  where  the  fine  for  one  animal  is  not 
unreasonable,  such  a  statute  is  not  unconstitutional  on  the  ground 
that  it  imposes  an  excessive  fine  or  inflicts  a  cruel  and  unusual  punish- 
ment, though  in  a  particular  case  the  fine  imposed  may  amount  to 
many  thousands  of  dollars.*  The  time  of  day  during  which  gatne  may 
be  killed  is  also  sometimes  the  subject  of  statutory  regulation,  as 
where  it  is  made  an  offense  to  kill  in  the  nighttime.^®  A  game  law 
is  not  invalid  because  it  provides  greater  restrictions  and  severer  penal- 
ties against  nonresidents  than  against  residents,^^  nor  because  it  makes 
the  penal  character  of  the  acts  depend  on  the  by-laws  of  game  pro- 
tection societies.^'  The  trespass  of  a  hunter  in  pursuit  of  game  on 
another's  premises  may  be  made  a  crime,^*  but  it  has  been  held  that 
such  offense  is  not  committed  by  the  sending  of  a  dog  on  the  prem- 
ises in  search  or  pursuit  of  game.^*  Where  it  is  apparent  that  the 
intention  of  a  statute  is  to  prohibit  the  use  of  guns  of  large  caliber  for 
the  purpose  of  killing  game,  it  has  been  held  that  a  complaint  under 
such  statute  is  not  sufficient  if  it  merely  follows  the  literal  terms  of 
the  statute  in  charging  the  offense,  but  that  it  must  go  further  and 
allege  the  particular  kind  of  use  of  the  gun  which  the  legislature 
intended  to  prohibit,^* 

12.  Forfeiture  of  Hunting  Apparatus. — As  a  general  rule,  under 
the  police  power  of  the  state,  the  legislature  has  power  to  declare  prop- 
erty which  may  be  used  only  for  an  unlawful  purpose  to  be  a  public 
nuisance  and  to  authorize  the  same  to  be  abated  summarily  by  public 
officers ;  but  if  property  of  a  nature  innocent  in  itself  and  susceptible 
of  a  beneficial  use  has  been  used  for  an  unlawful  purpose,  a  statutory 
provision  subjecting  it  to  summary  forfeiture  to  the  state  as  a  penalty 
or  punishment  for  the  wrongful  use,  without  affording  the  owner 

8.  Haggerty  v:  St.  Louis  Ice  Manu-  cemed.    See  also  Burglary,  vol.  4,  p. 
facturing,  etc.,  Co.,  143  Mo.  238,  44  425. 

S.  W.  1114,  65  A.  S.  R.  647,  40  L.R.A.       11.  See  supra,  par.  10. 

151.    And  see  infra,  par.  17.  12.  Allen  v.  Wyckoff,  48  N*  J.  L* 

9.  State  V.  Poole,  93  Minn.  148,  100   90,  2  Ati.  659,  57  Am.  Rep.  548. 

N.  W.  647,  3  Ann.  Cas.  12  and  note.       18.  State  v.  Shannon,  36  Ohio  St* 

10.  Klieforth  v.  State,  88  Wis.  163,  423,  38  Am.  Rep.  599. 

59  N.  W.  507,  43  A.  S.  R.  875  and  14.  Pratt  v,  Martin,  [1911]  2  K.  B. 
note,  holding  that  it  is  nighttime  so  (Eng.)  90,  21  Ann.  Cas.  914  and  9ote. 
long  as  a  man's  face  cannot  be  dis-       15.  Note:  Ann.  Cas.  1912A  313. 

695 


I  13  GAME  LAWS  12  R.  C.  L. 

« 

thereof  opportunity  for  a  hearing,  deprives  him  of  his  property  with- 
out due  process  of  law.**  Thus,  it  is  held  that  a  statute  giving  to  the 
game  officers  of  the  state  power  to  seize  and  destroy  all  guns,  ammu- 
nition, dogs,  etc.,  actually  used  by  persons  hunting  without  a  license 
or  permit,  and  which  therefore  provides  for  the  forfeiture  and  transfer 
of  title  to  property  without  a  hearing  upon  the  guilt  or  innocence  of 
its  owners,  is  unconstitutional  as  depriving  the  owners  of  their  prop- 
erty without  due  process  of  law,  inasmuch  as  the  property  is  susceptible 
of  an  innocent  use.*'  It  is  to  be  noted,  however,  that  the  United 
States  supreme  court  has  sustained  a  state  statute  declaring  nets  used 
for  illegal  fishing  to  be  nuisances  and  authorizing  their  summary 
•destruction.*^ 

13.  Application  of  Statutes  to  Game  Killed  in  Another  State.— 
Some  contrariety  of  opinion  exists  on  the  question  whether  a  game 
€tAtut«  of  one  state  refers  to  game  imported  after  being  killed  in 
another  state.  Where  such  a  statute  does  not  by  express  language 
indicate  that  game  of  another  state  is  either  excluded  or  included, 
it  is  thought  in  some  jurisdictions  that  the  term  "game"  or  "any 
game"  refers  to  all  game,  both  domestic  and  foreign. *•  On  the  other 
hand,  the  view  is  taken  in  some  jurisdictions  that,  inasmuch  as  penal 
statutes  are  to  be  strictly  construed  and  only  those  acts  are  to  be 
punished  which  are  clearly  condemned,  game  laws  refer  only  to 
animals  killed  within  the  jurisdiction,  unless  their  terms  require 
their  application  to  game  killed  in  another  state.*®  As  a  practical 
proposition,  there  is  usually  some  provision  in  the  game  laws  of  a 
state  which  expressly  states  whether  or  not  they  shall  apply  to  foreign 
game  or  some  provision  which  affords  evidence  of  the  legislature's 
intention.*  Primarily,  each  state  enacts  its  game  laws  for  the  pro- 
tection of  the  game  within  its  borders,  not  for  the  benefit  of  its 
neighboring  states,-  and  one  state,  of  course,  has  no  authority  to 
punish  persons  for  acts  committed  in  another  jurisdiction.* 

16.  See  Constitutional  Law,  vol.  Rotli  v.  State,  51  Ohio  St.  209,  37  N. 
•6,  p.  479  et  scq.  E.  259,  46  A.  S.  R.  566;  State  v.  Srfia- 

17.  McConnell  v.  McKillip,  71  Neb.  man,  36  Ore.  16,  78  A-.  S.  B.  754  and 
712,  99  N.  W.  505,  115  A.  S.  R.  614,  note. 

8  Ann.  Gas.  898  and  note,  65  L.R.A.  20.  Dickhaut  v.  State,  85  Md.  451, 

610.  37  Atl.  21,  60  A.  S.  R.  332,  36  L.R.A. 

18.  Lawton  v.  Steele,  152  U.  S.  133,  765 ;  People  v.  Bootman,  180  N.  Y.  1, 
14  S.  Ct.  499,  38  U.  S.  (L.  ed.)  385.  72  N.  E.  505,  2  Ann.  Caa.  226. 

And  see  Fish  and  Fisheries,  vol..  11,  1.  Com.  v.  Hall,  128  Mass.  410,  35 

par.  42.  Am.  Rep.  387. 

19.  Ex  parte  Maier,  103  Cal.  476,  2.  State  v.  Sbattuek,  96  Minn.  45, 
37  Pac.  402,  42  A.  S.  R.  129  and  note;  104  N.  W.  719,  6  Ann.  Gas.  934  and 
State  V.  Shattuck,  96  Minn.  45,  104  note. 

2i.  W.  719,  6  Ann.  Gas.  934  and  not«;       3.  Note:  6  Ann.  Gas.  936. 
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Interference  with  Interstate  Commerce 

14.  Exportation  of  Game. — ^The  title  to  wild  game  being  vested  in 
the  state,*  the  legislature  has  greater  control  over  such  property  than 
over  commodities  which  are  the  subjects  of  private  ownership,  and 
may  prohibit  the  killing  of  certain  game  for  any  purpose;  or  if  it 
permits  the  killing  of  such  game,  it  may  allow  it  for  one  purpose 
and  forbid  it  for  another.*  Thus  it  is  generally  held  that  the  state, 
in  order  to  preserve  to  its  citizens  the  wild  game  within  its  borders, 
may  forbid  the  killing  of  such  game  for  exportation  to  another  state. 
Or  it  may  allow  certain  game  to  be  killed  and  then  make  it  unlawful 
for  any  one  to  have  possession  of  the  carcass  for  the  purpose  of  export- 
ing it  to  another  state.*  The  mere  fact  that  the  game  is  reduced  to 
possession  and  thus  becomes  the  subject  of  private  ownership '  does 
not  necessarily  make  it  a  subject  of  interstate  commerce.  The  state 
may  allow  the  taker  to  acquire  only  a  qualified  title  in  the  game, 
permitting  him  to  consume  or  sell  it  within  the  state  but  not  per* 
mitting  him  to  transport  it  to  another  state.®  There  are,  however, 
some  decisions  to  the  effect  that  a  state  law  prohibiting  the  shipment 
outside  of  the  state  of  game  killed  therein  violates  the  interstate  com* 
merce  clause  of  the  constitution  of  the  United  States ;  •  but  the  United 
States  supreme  court,  in  upholding  the  constitutionality  of  statutes 
of  the  kind  now  under  consideration,  intimated  that  the  reasoning 
controlling  the  decisions  in  the  cases  taking  the  contrary  view  was 
inconclusive  from  the  fact  that  it  did  not  consider  the  fundamental 
distinction  between  the  qualified  ownership  in  game  and  the  perfect 
nature  of  ownership  in  other  property.**  Where  the  statute  prohibife 
the  shipment  of  game  out  of  the  state,  the  delivery  of  game  to  a  carrier 
for  transportation  to  a- point  beyond  the  boundary  of  the  state  con- 
stitutes a  violation  of  the  statute,  though  the  game,  while  still  in  the 
state,  is  taken  from  the  carrier  by  a  deputy  game  warden  of  the  state 
under  process  of  law.** 

4.  See  supra,  par.  2.  8.  Geer  v.  Connecticut,  161  U.   8. 

6.  State  V.  Geer,  61  Conn.  144,  22  519,  16  S.  Ct.  600,  40  U.  S.  (L.  ed.) 

Atl.  1012,  13  L.R.A.  804,  affirmed  161  793. 

U.   S.  519,  16  S.  Ct  600,  40  U.  S.  9.  State  v.  Saunders,  19  Kan.  127^ 

(L.  ed.)  793,  27  Am.  Rep.  98;  Territory  v.  Evans, 

6.  State  V.  Geer,  61  Conn.  144,  22  2  Idaho  658,  23  Pac.  115,  7  L.R.A. 
Atl.  1012,  13  L.R.A.  804;  affirmed  161  288. 

U.  S.  519,  16  S.  Ct.  600,  40  U.  S.  10.  Geer  v.  Connecticut,  161  U.  S. 

(L.  ed.)  793;  In  re  Schwartz,  119  La.  519,  16  S.  Ct.  600,  40  U.  S.  (L.  ed.) 

290,  44   So.   20,   121   A.   S.  R.   516.  793;  Ex  parte  Fritz,  86  Miss.  210,  38 

And  see  Commerce,  vol.  5,  p.  760  et  So.  722,  109  A.  S.  R.  700. 

seq.  11.  State  v.  Carson,  147  la.  561, 126. 

7.  See  supra,  par.  3,  as  to  ownership  N.  W.  698,  140  A.  S.  R.  330. 
of  game  reduced  to  possession. 
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15.  Importation  of  Game. — ^While  the  interstate  commerce  clause 
of  the  United  States  constitution  no  doubt  forbids  one  state  from 
making  any  law  which  directly  forbids  the  importation  from  another 
state  of  any  lawful  commodity  of  commerce,  yet  state  laws  are  not 
necessarily  unconstitutional  because  incidentally  they  are  detrimental 
to  interstate  commerce ;  ^*  and  it  is  generally  held  that  one  state  may 
legally  pass  a  statute  which  forbids  at  any  or  at  a  specified  time  tlie 
sale  or  possession  of  certain  wild  game ;  and,  as  a  means  of  preventing 
•evasions  of  its  game  laws,  it  may  make  such  statute  applicable  to 
game  killed  in  other  states,  though  thereby  commerce  between  the 
states  is  obstructed  to  a  certain  extent.^'  It  is  immaterial  on  this 
question  that  the  game  was  lawfully  killed  in  the  exporting  state. 
When  private  property  is  brought  from  one  state  to  another  and 
becomes  a  mass  of  the  property  in  such  latter  state,  the  police  power 
of  such  state  attaches  to  the  property  in  the  same  way  as  it  does  to 
property  originally  therein.  Thus,  if  dead  game  is  brought  within 
a  state  and  it  is  thought  reasonably  oecessary  to  subject  it  to  the  same 
police  regulations  as  apply  to  game  captured  within  the  state,  the 
legislature  has  the  power  to  do  so.**  There  are,  however,  decisions 
to  the  effect  that  a  statute  forbidding  the  sale  of  game  contravenes  the 
commerce  clause  in  the  federal  constitution  as  applied  to  one  who  has, 
in  the  course  of  trade,  acquired  title  in  a  foreign  state  and  brought 
the  game  within  the  state  for  use  or  commercial  purposes.**  Any 
question  as  to  the  power  of  the  state  to  enact  statutes  of  the  kind 
now  under  consideration,  must,  it  would  seem,  be  resolved  in  the 
affirmative,  since  the  passage  by  Congress  of  what  is  commonly  known 
as  the  "Lacy  Act,"  which  provides  that  the  dead  bodies  or  parts 
thereof  of  wild  game  animcds  or  game  or  song  birds  when  transported 
into  any  state  shall  be  subjected  to  the  laws  of  the  state,  enacted  in 
the  exercise  of  its  police  power,  to  the  same  extent  as  if  such  game 

12.  See  generally,   Commerce,  vol.  N.  Y.  126,  76  N.  E.  1032,  128  A.  S. 
5,  pp.  702,  764.  R.   528,  G  Ann.   Caa.   353,  3  L.R.A. 

13.  Ex  parte  Maier,  103  Cal.  476,  (N.S.)  163  and  note,  affirmed  211  U. 
37  Pac.  402,  42  A.  S.  R.  129;  In  re  S.  31,  29  S.  Ct.  10,  53  U.  S.  (L.  ed.) 
Schwartz,  119  La.  290,  44  So.  20,  121  75;  Roth  v.  State,  51  Ohio  St.  209, 
A.  S.  R.  616;  People  v.  O'Neil,  110  37  N.  E.  259,  46  A.  S.  R.  566. 
Mich.  324,  68  N.  W.  227,  33  L.R.A.  Notes:  78  A.  S.  R.  248;  78  A.  S. 
696;  State  v.  Shattuek,  96  Minn.  45,  R.  759;  79  A.  S.  R.  635;  13  L.R.A. 
104  N.  W.  719,  6  Ann.  Cos.  934  and  804. 

note ;  State  v.  Weber,  205  Mo.  36, 102  And  see  Commerce,  vol.  5,  p.  762. 

S.  W.  955,  120  A.  S.  R.  715,  12  Ann.  14.  Ex  parte  Maier,  103  Cal.  476, 

Cas.     382,    10    L.R.A.(N.S.)     1155;  37  Pac,  402,  42  A,  S.  R.  129;  State 

Phelps  V.  Racey,  60  N.  Y.  10,  19  Am.  v.  Shattuek,  96  Minn.  45,  104  N.  W. 

Rep.  J40;  People  v.  Bootman,  180  N.  719,  6  Ann.  Cas.  934. 

Y.  1,  72  N.  E.  505,  2  Ann.  Cas.  22d  15.  Acklen  v.  Thompson,  122  Tenn. 

and  note;  People  v.  Hasterberg,  184  43,  128  S.  W.  730,  135  A.  S.  R.  851. 
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had  been  produced  in  such  state,  and  shall  not  be  exempt  therefrom 
by  reason  of  importation  in  original  packages.^* 

IV.  Particular  Regulations 

16.  Closed  Seasons. — ^In  the  preservation  of  the  game  within  its 
borders,  the  state  may  enact  that,  within  certain  breeding  or  other 
seasons  of  the  year,  no  game  of  a  specified  species  shall  be  killed,^' 
and,  for  the  better  enforcement  of  such  a  statute,  it  may  forbid  the 
possession  or  sale  of  dead  game  of  the  species  in  question  during  such 
closed  season.^^  A  statute  of  this  character  may  apply  to  animals 
bred  and  retained  in  captivity  as  well  as  those  at  large.^*  Mere 
hunting,  without  effecting  the  death  of  the  game,  may  constitute  a 
violation  of  the  law,  and  it  has  been  held  that  for  a  hunter  to  follow 
an  animal  in  the  forest  until  it  becomes  snow-bound  and  then  to  cap- 
ture it  alive,  is  a  hunting  of  the  animal.'®  If  a  statute  designating 
A  close  season  makes  it  unlawful  to  hunt  from  a  certain  day  to  a 
■certain  day,  according  to  the  common  law  system  of  time  computa- 
tion the  firat  named  day  is  excluded  and  the  last  included.^  A  statute 
forbidding  the  killing  of  certain  animals  during  specified  months 
should  not  be  construed  as  prohibiting  a  person  from  effecting  their 
death  in  protection  of  his  person  or  property.' 

17.  Sale  or  Possession. — ^A  state  legislature,  in  order  effectively  to 
enforce  its  regulations  against  the  killing  of  certain  game  during  a 
<:Ios6d  season,  may  forbid  the  possession,  or  sale,  or  offering  for  sale, 
of  such  game  during  the  prohibited  time.'    Such  a  regulation  is 

16.  State  V.  Sbattuck,  96  Minn.  45,  Atl.  160,  8  L.R.A.  448. 

104   N.   W.   719,   6   Ann.    Cas.   934;  1.  State  v.  Elson,  11  Ohio  St.  489, 

People  v.  Bootman,  180  N.  Y.  1,  72  83  N.  E.  904,  15  L.R.A.(N.S.)   686. 

N.  E.  505,  2  Ann.  Cas.  226;  People  2.  Aldrich  v.  Wright,  53  N.  H.  398, 

V.  Hesterberg,  184  N.  Y.  126,  76  N.  16   Am.   Rep.   339. 

E.  1032,  128  A.  S.  R.  528,  6  Ann.  3.  £z  parte  Kenneke,  136  Cfd.  527, 

Cas.    353   and   note,   3   L.R.A.(N.S.)  69  Pac.  261,  89  A.  S.  R.  177 ;  American 

163,  affirmed  211  U.  S.  31,  29  S.  Ct.  Exp.  Co.  v.  People,  133  111.  649,  24  N. 

10,  53  U.  S.  (L.  ed.)  75.  E.  758,  23  A.   S.  R.  641,  9  L.R.A. 

17.  James  v.  Wood,  82  Me.  173,  19  138;  Smith  v.  State,  155  Ind.  611,  58 
Atl.  160,  8  L.R.A.  448;  People  v.  N,  E.  1044,  51  L.R.A.  404;  In  re 
O'Neil,  110  Mich.  324,  68  N.  W,  227,  Schwartz,  119  La.  290,  44  So.  20,  121 
33  L.R.A.  696;  People  v.  Bootman,  A.  S.  R.  516;  People  v.  O'Neil,  110 
180  N.  Y.  1,  72  N.  E.  505,  2  Ann.  Mich.  324,  68  N.  W.  227,  33  L.R.A. 
Cas.  226;  Comwell  v.  Fraternal  Ace.  696;  Selkirk  v.  Stevens,  72  Minn.  335, 
Ass'n,  6  N.  D.  201,  69  N.  W.  191,  66  75  N.  W.  386.  40  L.R.A.  759 ;  State 
A.  S.  R.  601,  40  L.RA..  437.  v.  Poole,  93  Mmn.  148,  100  N.  W. 

Note:  78  A.  S.  R.  245.  647,  3  Ann.  Cas.  12;  Haggerty  v.  St. 

18.  See  infra,  par.  17.  Louis  Ice  Manufacturing,  etc.,  Co.,  143 

19.  Dieterich  v.  Fargo,  194  N.  Y.  Mo.  238,  44  S.  W.  1114,  65  A.  S.  R. 
359,  87  N.  E.  518,  22  L.R.A.(N.S.)  647,  40  L.R.A.  151;  State  v.  Weber, 
«96.    And  see  infra,  par.  21,  205  Mo.  36,  102  S.  W.  955,  120  A. 

20.  James  v.  Wood,  82  Me.  173,  19   S.  R.  715,  12  Ann.  Cas.  382  and  note, 

699 


§17  GAME  LAWS  12  R.  C.  L. 

justified  on  the  theory  that  it  has  a  tendency  to  take  away  the  incen- 
tive for  the  illegal  destruction  of  the  game  and  to  prevent  evasion* 
of  the  statute  against  the  killing ;  *  and,  though  the  game  laws  of  some 
states  may  be  construed  as  applying  only  to  game  illegally  killed,*" 
there  is  no  constitutional  objection  to  a  statute  making  it  an  offense 
to  have  possession  during  the  close  season  of  game  which  was  killed 
in  the  open  season.*  If  the  state  makes  it  a  criminal  offense  to  have 
the  possession  of  certain  game  during  a  closed  season,  a  contract 
between  an  owner  of  such  game  and  a  storage  company  whereby  the 
latter  agrees  to  keep  it  through  the  closed  season  is  illegal,  and  dam- 
ages cannot  be  recovered  for  a  violation  of  the  contract  or  for  negli- 
gence in  its  performance.^  So  also  it  is  well  settled  that  the  state 
has  power  to  restrict  or  prohibit  the  sale  of  wild  game  by  one  having 
lawful  possession  of  it,  and  statutes  permitting  the  killing  and  posses- 
sion of  game  for  use  but  forbidding  its  sale  may  be  sustained  as  a 
measure  against  market  hunting  and  the  ruinous  destruction  of  game 
by  pot-hunters.*  Clearly,  the  state,  if  it  grants  the  individual  any  title 
to  game,  can  make  such  title  a  qualified  one  to  the  extent  that  game 
may  be  killed  but  not  marketed.®  The  power  to  grant  embodies  the 
power  to  impose  conditions;  and,  in  granting  the  privilege  of  reduc- 
ing wild  game  to  possession  with  proprietary  right,  it  is  competent 
for  the  state  to  prescribe  such  conditions  of  enjoyment  as  are  deemed 
reasonable  and  necessary  to  protect  the  common  interest.  The  citizen, 
when  he  accepts  the  state's  grant,  accepts  it  impressed  with  all  the 
restrictions  and  limitations  laid  upon  it;  and  when  he  acquires  prop- 
erty under  such  license  he  does  so  with  full  notice  of  his  qualified 
right;  and  so,  if  he  loses  that  which  he  has  taken,  or  held  possession  I 

of,  upon  forbidden  terms,  he  has  lost  nothing  that  belonged  to  him,  \ 

and  there  has  been  no  taking  of  property  without  due  process  of  law, 

10  Li.R.A.(N.S.)  1155  and  note;  Phelps  7.  Haggerty  v.  St.  Louis  Ice  Manu- 

V.  Racey,  60  N.  Y.  10,  19  Am.  Rep.  facturing,  etc.,  Co.,  143  Mo.  238,  44 

140 ;   People  v.  Bootman,  180  N.  Y.  S.  W.  1114,  65  A.  S.  R.  647,  40  L.R.A. 

1,   72  N.   E.   505,   2  Ann.   Cas.   22G.  151. 

Note :  78  A.  S.  R.  247.  8.  American  Exp.  Co.  v.  People,  133: 

4.  People  V.  Bootman,  180  N.  Y.  1,  HI.  640,  24  N.  E.  758,  23  A.  S.  R. 
72  N,  E.  505,  2  Ann.  Cas.  226 ;  Ex  641,  9  L,R.A.  138 ;  Smith  v.  State,  15S 

parte   Blardone,   55   Tex.   Crim.   189,  Ind.  611,  58  N.  E.  1044,  51  L.R.A.  | 

115   S.  W.  838,  116  S.  W.  1199,  21  404 ;  Ex  parte  Blardone,  55  Tex.  Crim. 

L.R.A.(N.S.)  607  and  note.  189,  115  S.  W.  838,  116  S.  W.  1199, 

5.  State  V.  Bucknam,  88  Me.  385,  21  L.R.A.(N.S.)    607  and  note. 

34  Atl.  170,  51  A.  S.  R.  406.  9.  Ex  parte  Kenneke,  136  Cal.  527,.  i 

6.  Smith  V.  State,  155  Ind.  611,  58  69  Pac.  261,  89  A.  S.  R.  177;  Ameri-  | 
N.  E.  1044,  51  L.R.A.  404;  Haggerty  can  Exp.  Co.  v.  People,  133  III.  649,  i 
V.  St.  Louis  Ice  Manufacturing,  etc.,  24  N.   E.   758,  23   A,   S.   R.    C41,  i> 

Co.,  143  Mo.  238,  44  S.  W,  1114,  65   L.R.A.  138.  I 

A.  S.  R.  647,  40  L.R.A.  151.  Note:  78  A.  S.  R.  247.  j 

Note:  2  Ann.  Cas.  230.  I 
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or  without  just  compensation.^®  Regulations  of  the  nature  mentioned 
above  may  be  made  applicable  to  game  killed  in  another  state,**  or 
to  that  raised  in  captivity.**  It  is  doubtful,  however,  if  regulations 
forbidding  in  general  language  the  possession  of  certain  dead  game 
apply  to  the  possession  which  a  corporate  common  carrier  may  have 
for  purposes  of  transportation.*' 

18.  Transportation. — The  state,  in  the  exercise  of  its  police  power, 
and  for  the  purpose  of  preventing  the  extermination  or  undue  deple- 
tion of  game,  may  prohibit  or  regulate  the  transportation  of  such  game 
when  killed  or  taken.  Thus  a  legislature  may  enact  a  statute  making 
it  unlawful  for  any  carrier  to  transport  game  killed  in  the  state, 
knowing  the  same  to  have  been  sold  or  knowing  that  it  is  to  be  sold 
or  ojffered  for  sale,  and  any  carrier  transporting  game  in  violation  of 
such  statute  will  be  amenable  to  the  penalty  prescribed  thereby.** 
So  also  the  legislature  may  prohibit  the  transportation  of  certain 
game  by  common  carrier  though  permitting  its  transportation  by 
other  methods.  Such  legislation  may  be  sustained  on  the  theory 
that  a  regulation  of  that  nature  limits  the  amount  of  game  killed,  as 
it  discourages  the  market  hunter  by  taking  away  practical  methods 
of  marketing  his  game.  The  state  owns  the  game  within  its  borders 
and  it  may  prohibit  its  taking;  and,  if  it  allows  the  game  to  be  killed, 
it  may  impose  such  conditions  as  it  pleases.  If,  then,  it  imposes  a.s 
a  condition  that  the  dead  game  shall  not  be  transported  except  in 
a  certain  way,  a  hunter  taking  advantage  of  the  privilege  given  him 
to  kill  the  game  should  not  object  to  the  condition  imposed  as  to  its 
transportation.*'  While  the  state  may  make  regulations  restrictino; 
the  transportation  of  game  animals  which  are  raised  in  captivity,** 
yet  game  statutes  which  are  highly  penal  should  not  be  construed  so 
as  to  embrace  cases  not  clearly  falling  within  its  terms,  and  hence  a 
particular  statute  may  be  construed  as  placing  limitations  on  the 
transportation  of  wild  animals  but  not  on  those  raised  in  captivity.*' 

19.  Licenses. — ^The  state  may  require  that  all  persons  wishing:  to 
hunt  wild  game  shall  pmcure  a  bunting  license,  and  may  prescribe 
a  fee  to  be  paid  for  sucli  licenses.  Moreover,  the  occupation  of  guides 
in  forest  hunting  is  the  subject  of  regulation;  and  persons  engaged 
in  such  occupation  may  be  required  to  be  registered  and  to  pay  a 
fee.*®     Hunting  licenses  may   be  refused  to   nonresidents;   or,   if 

10.  Smith  V.  State,  155  Ind.  611^  58   641,  9  L.R.A.  138. 

N.  E.  1044,  51  L.R.A.  404.  15.  State  v.  Chapel,  64  Minn.  130, 

11.  See  Bopra,  par.  15.  66  N.  W.  205,  68  A.  S.  R.  524,  32 

12.  See  infra,  par.  21.  L.R.A.  131. 

13.  Bennett  v.  American  Exp.  Co.,       16.  See  infra,  par.  21. 

S3  Me.  236,  22  Atl.  159,  23  A.  8.  R.  17.  Dieterieh  v.  Fargo,  194  N.  Y. 
774,  IS  L.R.A.  83.    ,  359,  87  N.  E.  518,  22  L.R.A.(N.S.) 

14.  American  Exp.  Co.  v.  People,   696. 

133  111.  649,  24  N.  E.  758,  23  A.  S.  R.       IS.  State  r.  Snowman,  94  Me.  99, 
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• 

granted  to  such  persons,  may  be  under  severer  conditions,  such  as 
the  payment  of  a  larger  fee  than  is  charged  residents.  Discrimination 
may  be  permissible  against  nonresidents,  but  is  not  to  be  sustained 
when  aimed  against  residents  in  favor  of  nonresidents,**  or  when  it 
favors  the  inhabitants  of  one  county  more  than  those  of  another 
county  in  the  same  state.*®  Unless  the  statutes  otherwise  provide,  a 
nonresident  licensee  is  subject  to  all  the  regulations  imposed  on 
residents.*  A  hunting  license  aflfects  only  the  relation  between  the 
state  and  the  hunter  and  leaves  untouched  the  mutual  rights  of  the 
hunter  and  the  owner  of  private  premises  inhabited  by  game.  Thus, 
such  a  license  will  give  its  holder  no  right  to  trespass  on  the  lands 
of  a  private  person  or  to  take  game  therefrom.* 

20.  Limitations  on  Quantity. — If  it  is  thought  expedient  to  permit 
the  taking  of  certain  game  to  a  limited  extent,  but  to  forbid  indiscrim- 
inate killing,  the  legislature  may  enact  that  one  person  shall  kill  but 
a  certain  number  of  animals  within  a  certain  period.*  Such  a  statute 
cannot  be  said  to  establish  an  illegal  discrimination  because  it  destroys 
the  occupation  of  market  hunters  and  yet  the  limit  is  such  as  to  allow 
the  sportsman  all  the  opportunity  he  wishes  for  hunting.*  No  doubt, 
a  state  legislature  has  constitutional  power  to  prohibit  the  owner  of 
game  bred  in  captivity  from  killing  more  than  a  certain  number 
during  a  closed  season,*  but  ordinarily  such  a  statute  is  solely  for  the 
protection  of  the  wild  game  and  it  will  not  be  construed  as  applying 
to  domesticated  game.* 

21.  Animals  Raised  in  Captivity. — Primarily,  the  purpose  of  game 
laws  is  the  protection  of  wild  game,'  but,  as  a  means  of  securing  this 
protection,  and  to  prevent  evasion  of  the  law  as  to  such  game,  the 
state  may  extend  its  regulations  so  as  to  include  game  raised  in 
captivity  as  well  as  wild  animals.^  Thus,  a  close  season  for  deer  may 
be  established  for  both  domesticated  and  wild  deer,  and  an  owner  of 
privately  Iwred  deer  may  be  guilty  of  a  crime  if  he  kills  such  deer 
during  the  prohibited  season.*    Likewise,  a  statute,  applying  both  to 

46  Atl.  815,  80  A.  S.  R.  380,  50  L.R.A.  4.  Ex  parte  Blardone,  55  Tex.  Crim. 

544.  189,  115  S.  W.  838,  116  S.  W.  1199, 

19.  State  V.  Niles,  78  Vt.  266,  62  21  L.R.A.(N.S.)  607. 
All.  795,  112  A.  S.  R.  917.  5.  See  infra,  par.  21. 

20.  See  supra,  par.  10.  6.  Dieterich  v.  Fargo,  194  N.  Y.  359, 

1.  State  V.  Niles,  78  Vt  266,  62  87  N.  E.  518,  22  L.R.A.(N.S.)  696. 
Atl.  795,  112  A.  S.  R.  917.  7.  Dieterich  v*  Fargo,  194  N.  Y.  359, 

2.  Diana  Shooting  Club  v.  Lamo-  87  N.  E.  518,  22  L.R.A.(N.S.)  696. 
reux,  114  Wis.  44,  89  N.  W.  880,  91  8.  State  v.  Weber,  205  Mo.  36,  102 
A.  S.  R.  898.  S.  W.  965,  120  A.  S.  R.  715,  12  Ann. 

3.  Ex  parte  Blardone,  55  Tex.  Crim.  Cas.  382  and  note,  10  L.R.A.(N.S,) 
189,  115  S.  W.  838,  116  S.  W.  1199,  1155  and  note;  Dieterich  v.  Fjffgo,  194 
21  L.R.A.(N.S.)  607;  State  v.  Niles,  N,  Y,  359,  S7  N.  E.  518,  22  UR-A. 
78  Vt.  266,  62  Aa.  795,  112  A.  S.  R.    (N.S.)  696.     • 

917.  9.  Dieterich  v.  Fargo,  194  N.  Y.  359, 
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wild  and  domesticated  deer,  may  be  enacted  making  it  unlawful  to 
have  possession  of  a  carcass  of  a  deer  which  does  not  show  natural 
evidence  of  its  sex.*®  The  term  "game''  is  construed  as  including  all 
those  birds  or  animals  which  are  wild  and  fit  for  food,**  whether 
raised  in  confinement  or  at  large.**  But  highly  penal  statutes  are 
to  be  construed  as  embracing  only  those  cases  which  clearly  come 
within  their  terms,  and,  hen^e,  iii^^nie  cases,  provisions  of  game 
laws  are  considered  as  applying  only  to  wild  game.*'  In  any  event, 
deer  roaming  wildly  over  a  private  park  containing  between  seven 
and  eight  hundred  acres,  covered  mostly  by  woods  and  sarroi^ided 
on  all  sides  by  the  sea  except  at  a  narrow  strip  connecting  with  the 
main  land,  across  which  artificial  structures  are  placed  to  prevent 
escape,  cannot  be  said  to  be  held  in  close  confinement  so  as  to  except 
them  from  the  operation  of  game  laws.** 

.87  N.  E.  518,  22  L.R.A.(N.S.)   696.  Cas.  382,  10  L.R.A.(N.S.)  1155;  Cook 

^0.  State  V.  Weber,  205  Mo.  36,  102  v.  Trevener,  [1911]  1  K.  B.   (Eng.) 

S.  W.  955,  120  A.  S.  R,  715,  12  Am.  9,  20  Ann.  Cas.  619  and  note. 
Cas.  382,  10  L.R.A.(N.8.)  1155.  18.  Dieterich  v.  Fargo,  194  N.  Y. 

11.  See  supra,  par.  1.  359,  87  N.  E.  518,  22  L.R.A.(N.S.)  696. 

12.  State  V.  Weber,  205  Mo.  36,  102       14.  State  v.  Parker,  89  Me.  81,  35- 
S.  W.  955,  120  A.  S.  R.  715, 12  Ann.  Atl.  1021,  35  L.R.A.  279. 
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50.  Penalties  and  Forfeitures 

VII.  Validity  of  Gambling  or  Wagering  Contracts  or  Transactions 

51.  Early  Common  Law  and  Present  English  Rule 

52.  Rule  in  the  United  States 

53.  What  Are  Gambling  or  Wagering  Contracts  or  Transactions 

54.  Elimination  of  Element  of  Chance;  Prizes  and  Premiums 

55.  Transactions  in  Aid  of  Gambling  or  Wagering 

56.  Dealing  in  Futures,  Options  and  Margins 

57.  Wagers  on  Result  of  Election 

58.  Law  Governing  Validity  of  Gambling  Contracts  or  Agreements  Collateral 

Thereto 

59.  Pleading  Gambling  Transaction 

VIIL  Notes  and  Other  Obligations  Given  for  Gambling  Consideration 

GO.  Validity  in  General 

61.  Effect  of  Transfer 

62.  Renewals  and  Compromises;  Valid  Paper  Given  in  Payment  or  as  Security 

63.  Collateral  Contracts  and  Conveyances 

IX.  Civil  Rights  and  Liabilities  of  Parties  to  Gambling  Contracts 

64.  General  Rule  as  to  Recovery  of  Money  or  Property  Lost 

65.  Effect  of  Fraud  on  Right  of  Recovery 

66.  Statutory  Right  of  Recovery 

67.  Recovery  from  Stakeholder 

08.  Recovery  of  Money  Lent  for  Gambling  Purposes 

69.  Gambling  Partnership;  Joint  and  Several  Liability 
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71.  Equitable  Relief  against  Gambling  Contracts 


I.  Introductory. 

1.  Scope  of  Article. — The  term  "gaming"  as  here  employed  is  used 
in  the  broadest  sense,  to  cover  generally,  with  a  few  exceptions  to 
be  hereinafter  noted,  all  questions  affecting  the  quality,  character, 
and  validity  of  all  acts,  contracts,  agreements,  and  transactions  in 
which  a  bet  or  wager  figures.  Hence,  this  article  necessarily  con« 
siders  both  the  criminal  and  the  civil  aspects  of  such  matters.  On  the 
criminal  side  it  treats  not  only  of  those  constitutional  and  statutory 
provisions  making  the  specific  act  of  gaming  itself  penal,  but  also  of 
all  other  acts  having  as  their  object  the  encouragement  of  gambling, 
such  as  the  keeping  or  exhibiting  of  gambling  devices  or  apparatus 
and  the  keeping  of  common  gaming  houses  or  resorts.  Incidentally, 
the  question  of  statutory  penalties,  whether  collectable  by  indictment 
or  by  civil  suit,  is  adverted  to.     Also  the  right  of  the  government 
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summarily  to  destroy  gambling  apparatus  is  discussed,  though  matters 
dealing  specifically  with  the  question  of  the  search  for  and  seizure  of 
such  forms  of  property  are  discussed  elsewhere.^  On  the  civil  branch 
of  the  subject  the  validity  of  all  contracts  and  transactions  based  on 
a  gambling  consideration  is  necessarily  considered,  though  it  is  also 
treated  somewhat  fully  in  another  article,*  thus  dispensing  with  the 
necessity  of  as  full  a  discussion  here  as  would  otherwise  be  necessary. 
The  validity  of  wagering  policies  of  insurance,  the  right  to  conduct  or 
participate  in  a  lottery,  and  the  right  to  give  out  trading  stamps  as  an 
incident  to  the  conduct  of  a  legitimate  business  are  treated  elsewhere.' 
2.  Definitions  and  Distinctions. — The  word  "gaming''  as  a  legal 
term  has  been  variously  defined  by  courts,  legal  authors,  lexicog- 
raphers, and  legislative  enactments.  Under  the  statutes  of  all  or 
nearly  all  the  states,  having  for  their  object  the  prohibition  of  all  or 
of  various  kinds  of  gaming,  the  terms  "gaming*'  and  "gambling"  are 
defined  as  the  same  and  treated  as  synonymous ;  ^  though  a  charge 
of  keeping  a  room  for  "gambling"  has  been  held  to  state  no  offense 
under  a  statute  against  keeping  a  room  for  "gaming."  '  Bouvier's 
definition  of  gaming  as  "a  contract  between  two  or  more  persons,  by 
which  they  agree  to  play  by  certain  rules  at  cards,  dice,  or  other  con- 
trivances, and  that  one  shall  be  the  loser  and  the  other  the  winner," 
is  sometimes  adopted.*  A  substantially  similar  statutory  definition, 
embodied  in  some  codes,  provides  that  to  "play  at  any  game  for  any 
sum  of  money  or  other  property  of  any  value"  is  gambling.'  A 
judicial  definition  is  that  gaming  is  "an  agreement  between  two  or 
more  persons  to  risk  their  money  or  property  in  a  contest  or  chance 
of  any  kind  where  one  may  be  gainer  and  the  other  loser ;"  ®  which 
does  not  substantially  differ  from  the  brief  declaration  that  to  game 
is  to  stake  money  on  a  chance.®  Such  definitions  in  terms  at  least 
ignore  what  is  commonly  said  to  be  the  di§tinction  between  "betting" 
and  "gaming,"  namely,  that  gaming  always  includes  a  wager,  while 
betting  is  not  gaming  unless  the  wager  is  laid  on  a  game.  It  is  the 
betting  on  the  game,  it  is  said,  that  constitutes  gaming,  and  those 
game  or  gamble  who  thus  bet.*®  The  legal  meaning  of  the  term  "bet," 
used  in  connection  with  gaming,  is  the  mutual  agreement  and  tender 
of  a  gift  of  something  valuable,  which  is  to  belong  to  one  of  the  con- 


1.  See  Search  and  Seizure.  6.  Ansley  y.  State,  36  Ark.  67,  38 

2.  See  Contracts,  vol.  6,  p.  775  et  Am.  Rep.  29. 

seq.  7.  State   v.   Book,   41   la.   550,   20 

3.  See  Insurance;  LoTiERiEs;  Trad-  Am.  Rep.  609. 

ING  Stamps.  8.  Notes:    33   Am.   Dec.   134;   121 

4.  In  re  Opinion  of  Justices,  73  N.  A.   S.   R.   694,  699. 

H.    625,    63   Atl.   505,    6    Ann.    Cas.  9.  Note:  33  Am.  Dec.  134. 

689.  10.  In   re  Opinion   of  Justices,  73 

Note:  121  A.  S.  R.  694.  N.  H.  625,  63  Atl.  505,  6  Ann.  Cas. 

5.  Note:  47  Am.  Rep.  566.  689. 
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tending  parties  according  to  the  result  of  a  trial  of  chance  or  skill,  or 
both  combined.**  However,  it  cannot  be  said,  in  the  light  of  a  review 
of  the  statutes  of  the  various  states,  that  a  sharp  distinction  has  at 
all  times  been  drawn  between  betting  and  gaming.  On  the  contrary 
they  seem  very  often  to  have  been  considered  and  treated  as  varieties 
of  the  same  mischief,  Uie  characteristics  of  which  were  so  nearly  iden- 
tical that  it  was  not  important  to  distinguish  them  in  providing  for 
their  punishment.  Nevertheless  both  have  commonly  been  mentioned, 
and  the  context  has  in  most  cases  implied  a  distinction.  Moreover, 
in  providing  for  the  punishment  of  gaming,  there  has  commonly  been 
such  a  specification  of  games  as  would,  under  accepted  rules  of  con- 
struction, restrict  the  criminal  penalties  to  the  games  mentioned  and 
to  others  which  were  similar.**  In  some  cases  it  has  expressly  been 
stated  that  the  term  "gambling"  has  no  technical  or  legal  meaning 
distinct  from  its  common  meaning,*'^  and  has  been  intimated  that  in 
its  legal  as  well  as  popular  signification  it  includes  at  least  some 
species  of  bets  and  wagers.** 

11.  Gaming  as  Crime 

In  Oeneral 

3.  At  Common  Law  and  by  Statute. — At  common  law,  gaming,  as 
by  playing  at  cards,  dice,  etc.,  when  practiced  innocently,  and  as  a 
recreation,  the  better,  as  it  was  said,  to  fit  a  person  for  the  business 
of  life,  was  not  unlawful;  and  the  winner  might  even  maintain  a 
special  indebitatus  assumpsit  for  the  stake  won.**  Such  games  were 
unlawful,  however,  when  they  became  an  incitement  to  a  breach  of 
the  peace,  so  as  to  constitute  a  nuisance,*'  or  tended  to  immorality, 
or  affected  the  interests  or  feelings  of  others,  or  exposed  them  to 
ridicule,  or  for  any  peculiar  reason  were  against  public  policy,  or  were 
-conducted  by  means  of  cheating  or  by  fraud,  as  by  playing  with  false 
<3ards,  dice,  etc.*'  And  while  ''gaming"  is  not  now  eo  nomine  a  crime 
unless  so  made  by  statute,*®  the  tendency  of  modern  legislation  and 
judicial  action,  both  in  this  country  and  in  England,  has  been,  not 

11.  Long  V.  State,  22  Tex.  App.  194,   98  S.  W.  685,  118  A.  S.  R.  29,  11 
2  S.  W.  641,  58  Am.  Rep.  633.  Ann.  Cas.  277,  7  L.R.A.(N.S.)    899; 

Note:  121  A.  S.  R.  694.  People  v.  Langan,  196  N.  Y.  260,  89 

12.  People  V.  Weithoff,  51  Mich.  203,  N.  .E.   921,   17   Ann.   Cas.   1081,   25 
16  N.  W.  442,  47  Am.  Rep.  557.  L.R.A.(N.S.)   479. 

13.  State  v.  Stripling,  113  Ala.  120,  Note:  33  Am.  Dec.  IM. 

21  So.  409,  36  L.R.A.  81;  James  v.  16.  Mullen  v.  Moseley,  13  Idaho  457, 

State,  (Okla.)  113  Pac.  226,  33  L.R.A.  90  Pac.   986,  121  A.   S.  R.   277,  13 

(N.S.)  827.  Ann.  Cas.  450,  12  L.R.A.(N.S.)  394. 

14.  State  V.  Stripling,  113  Ala.  120,  See  infra,  par.  35. 

21  So.  409,  36  L.R.A.  81.  17.  Note:  33  Am.  Dec.  134. 

15.  State  V.  Vaughan,  81  Ark.  117,       18.  Note:  38  L.R.A.(N.S.)  317,  321. 
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only  to  declare  all  gaming  contracts  void  civilly,  on  the  grounds  of 
public  policy/*  but  to  constitute  the  participation  in,  and  the  carry- 
ing on  of,  certain  kinds  of  games,  an  oflFense.  To  this  end,  statutes 
have  been  passed  in  practically  all  the  states  and  in  England,  which 
prohibit,  with  greater  or  less  degree  of  particularity,  the  carrying  on 
of  such  games,  and  punish  the  offender  with  fine  or  imprisonment, 
or  both.20  Great  divei-sity  exists  in  the  details  of  the  various  state 
statutes  regulating  the  offense,  giving  rise  to  no  little  conflict  of 
judicial  opinion,  which  is  necessarily  irreconcilable.  Before,  therefore, 
a  decision  of  one  state  is  used  as  an  authority  in  another,  a  comparison 
of  the  respective  statutes  of  such  states  should  be  made,  in  actual 
practice,  the  limits  of  this  article  not  admitting  of  such  extended 
comparison. 

4.  Constitutionality  and  Conitruction  of  Statutes. — That  gambling^ 
in  the  various  modes  in  which  it  is  practiced,  is  demoralizing  in  its 
tendencies,  and  therefore  an  evil  which  the  law  may  rightfully  sup- 
press without  interfering  with  any  of  those  inherent  rights  of  citizen- 
ship which  it  is  the  object  of  government  to  protect  and  secure,  is 
no  longer  an  open  question.*  Accordingly,  it  has  been  held  that  pro- 
hibiting the  purchase  and  sale  of  pools  on  races  and  games  con- 
ducted in  another  state  is  not  an  unauthorized  interference  with  the 
power  of  Congress  to  regulate  commerce,  and  it  is  immaterial  that 
the  money  to  be  wagered  is  forwarded  by  telegraph  to  a  state  where 
it  is  not  unlawful  to  make  the  wager.*  It  seems  even  that  a  pro- 
hibition against  wagers  or  pool  selling  on  contests  outside  the  state, 
is  within  the  discretion  of  the  legislature,  even  though  it  does  not 
apply  to  contests  within  the  state,*  and  one  engaged  in  selling  pools 
or  making  books  on  events  to  occur  beyond  the  limits  of  the  state 
is  not  thereby  deprived  of  the  equal  protection  of  the  laws  since  such 
act  is  uniform  in  its  operation  on  all  coming  within  its  provisions.* 
However,  an  act  making  gambling  a  crime  at  all  times  and  places 
excepting  two  weeks  in  each  year  within  racetrack  inclosures,  has 

19,  See  infra,  par.  51,  52.  8.  E.  930,  67  A.  S.  R.  795,  31  L.R.A. 

20.  Ives  V.  Boyce,  85  Neb.  324,  123   822. 

N.  W.  318,  25  L.R.A.(N.S.)  157;  In  Notes:  2  Ann.  Cas.  71;  2  Ann.  Cas. 

re  Opinion  of  Justices,  73  N.  H.  G25,  936. 

63  Atl.  505,  G  Ann.  Cas.  689;  People  See  generally,  Constitutional  Law, 

V.  Fallon,  152  N.  Y.  12,  46  N.  E.  296,  vol.   6,  p.  207,  208. 

57  A.  S.  R.  492,  37  L,R.A.  227;  SeatUe  2.  Lacey  v.  Palmer,  93  Va.  159,  24 

V.  MacDonald,  47  Wash.  298,  91  Pac  S.  E.  930,  57  A.  S.  R.  795,  31  L.R.A. 

952,  17  L.R.A.(N.S.)   49.  822.     See  generally,  CoMiiiERCB,  vol. 

Notes:   33  Am.  Dec.   134;   121   A.  5,  p.  702  et  seq. 

S.  R.  694.  3.  State  v.  Stripling,  113  Ala.  120, 

1.  State  V.  Roby,  142  Ind.  168,  41  21  So.  409,  36  L.R.A.  81. 

N.  E.  145,  51  A.  S.  R.  174,  33  L.R.A.  4.  State  v.  Burgdoerfer,  107  Mo.  1^ 

213;  Lacey  v.  Palmer,  93  Va.  159,  24  17  S.  W.  646,  14  L.RJl.  846. 

709 


§  6  GAMING  12  R.  C.  K 

been  held  to  be  invalid  as  special  and  class  legislation.'  Not  only 
has  a  state  the  right  to  enact  penal  laws  for  the  suppression  of  gaming 
and  gambling  houses  within  its  limits,  but  a  municipality,  if  properly 
authorized  by  its  charter  so  to  do,*  may  validly  enact  ordinances  look- 
ing to  that  end.'  While  owing  to  their  penal  nature  statutes  and 
ordinances  against  gaming  must  ordinarily  be  construed  strictly  in 
favor  of  the  accused,®  a  gambling  game  within  the  general  language 
of  an  ordinance  prohibiting  the  playing  of  any  such  game  is  not 
taken  out  of  the  operation  of  the  ordinance  by  the  fact  that  the  gen- 
eral language  is  preceded  by  an  enumeration  of  prohibited  games 
which  does  not  include  the  particular  one  in  question.*  Moreover, 
the  subject  of  an  act  cannot  be  held  to  be  not  clearly  expressed  by  the 
title  "to  prohibit  bookmaking  and  pool  selling''  on  the  ground  that 
it  is  to  regulate  and  not  to  prohibit,  simply  because  it  forbids  book- 
making  and  pool  selling  on  events  occurring  beyond  the  borders  of  the 
state  without  alluding  to  those  which  might  occur  within  its  borders, 
since  such  business  is  not  sanctioned  by  a  failure  to  prohibit  it.*® 

5.  Power  to  Suppress  Gambling  on  Fair  Grounds. — ^The  right  of 
the  state  to  suppress  pool  selling,  bookmaking  and  other  forms  of 
gambling  on  fair  association  grounds  seems  clear  both  from  the  in- 
herent power  and  obligation  of  the  state  to  prevent  crime,  and  from 
the  authority  that  rests  in  the  state  to  prevent  a  corporation  of  its  own 
creation  from  abusing  or  misusing  its  franchise.**  The  reasoning 
on  which  such  a  holding  is  based  is  that  the  state,  which  gives  such 
an  association  its  corporate  life,  may  require  it  to  refrain  from  con- 
duct clearly  against  good  morals  and  which  ordinarily  constitutes  a 
crime;  and  such  association  cannot  demand  that  the  courts  shall  make 
a  critical  examination  of  the  effect  and  validity  of  statutes  passed 

5.  State  V.  Walsh,  136  Mo.  400,  37       7.  Ex  p.  Kameta,  36  Ore.  251,  60 
S.  W.  1112,  35  L.R.A.  231.  Pac.  394,  78  A.  S.  R.  775 ;  State  v. 

Note:  Ann.  Cas.  1914D  365.  Ayers,  49  Ore.  61,  88  Pac.  653,  124 

Compare    State    v.    Anthony    Fair  A.  S.  R.  1036,  10  L.R.A.(N.S.)  992; 

Assoc,  89   Kan.   238,  131   Pac.   626,  Greenville  v.  Kemmis,  58  S.  C.  427,  36 

Ann.    Cas.    1914D    361,    wherein    the  ?;  ^'  ^^27,  50  L.R.A.  725 ;  Seattle  v. 

court   did   not   deem   it   necessary   to  ^^^^^'^^l^  frJl^\n^^\  ^^.  ^^' 

decide  whether  such  an  enactment  was  ^'^t^  ^  ^oo   i^S' a  ^  coo"  on^?^o  a 

or  was  not  valid.  .Notes:   39   L.R  A    523 ;   39  L.R.A. 

6.  See  the  following  cases  wherein    ^^\^   ^\  ^J/^'^^P'^  J.^^'  ^ 
the  necessary  statute^  authorization       f^^e  StIS^^     Corporations. 

^fl^'^f/E'^SeTT  R  A^?rq'{  ^t       ^'  ^'^^'^'  ^-  MaiDonald,  47  Wash. 
Ga.  1,  52  S.  E.  76,  1  L.R.A  (N.S.)  382   298,  91  Pac.  952,  17  L.R.A.(N.S.)  49. 

and  note ;  Shreveport  v.  Schulsmger,  iq.  State  v.  Burgdoerf er,  107  Mo.  1, 

113  La.  9,  36  So.  870,  2  Ann.  Cas.  17  s.  W.   646,  14  L.R.A.  846.     See 

69 ;  Marksville  v.  Worthy,  123  La.  432,  also  generally.  Statutes. 

49  So.  11,  131  A.  S.  R.  353;  Critten-  11.  Cope  v.  District  Fair  Assoc,  99 

den  v.  Booneville,  92  Miss.  277,  45  So.  111.  489,  39  Am.  Rep.  30. 

723,  131  A.  S.  R.  518.  Note :  Ann.  Cas.  1914D  365. 
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for  the  general  purpose  of  suppressing  gambling  in  order  to  remove 
the  seal  of  condemnation.^*  It  has  been  held  that  such  a  statute  is 
not  aflFected  by  cm  exception  from  its  provisions  for  a  limited  time 
of  the  inclosure  of  a  race  track  and  of  pool  selling  and  bookmaking 
on  races  or  trials  of  speed  conducted  within  such  inclosure.** 

6.  Imposition  of  License  Tax  as  Legalizing  Gaining. — ^On  the  ground 
that  it  cannot  be  presumed  that  the  state  intends  to  punish  crim- 
inally any  act  which  is  licensed  by  its  authority,  and  which  it 
makes  a  source  of  a  portion  of  its  revenue,  it  is  well  settled  that  when 
a  license  tax  is  imposed  on  a  particular  form  of  gaming  or  gambling 
device,  one  who  pays  tte  tax  cannot  be  prosecuted  for  gaming  for 
doing  that  which  is  contemplated  by  the  license."  So,  one  who  takes 
chances  in  a  rafSe,  on  which  the  tax  imposed  by  law  has  been  assessed 
and  paid,  cannot  be  convicted  of  gaming.**  But  while  a  statute  which 
imposes  a  license  tax  on  a  particular  form  of  gaming  generally  has 
the  effect  of  legalizing  that  form  of  gaming  on  the  payment  of  the 
tax  imposed,  a  statute  will  be  construed  to  legalize  gaming  only  when 
that  is  its  reasonable  and  natural  intendment.**  Thus,  the  fact  that 
the  state  imposes  a  tax  on  every  keeper  of  a  pool  or  billiard  table  does 
not  authorize  betting  at  such  table.*'  And  a  defendant  may  be  con- 
victed of  gaming  for  throwing  dice  for  money,  although  the  mode  of 
procedure  in  throwing  the  dice  is  the  same  as  in  raffling  for  property, 
and  the  statutes  virtually  license  raffles  by  imposing  a  tax  on  them.** 
A  statute  authorizing  certain  race  courses  and  exempting  them  from 
the  provisions  and  penalties  of  a  general  statute  against  horse  racing 
does  not  have  the  eflFect  of  legalizing  betting  on  horse  races.**  Nor 
does  a  statute  legalizing  pool  selling  or  bookmaking  on  licensed  race 
tracks  extend  to  and  authorize  the  pool  selling  or  bookmaking  on 
races  run  on  tracks  which  are  not  licensed.*® 

Whet  Constitutes  Offense 

7.  The  Game. — ^A  "game"  has  been  defined  as  "a  contest  for  suc- 
cess or  superiority  in  a  trial  of  chance,  skill,  or  endurance."  *    The 

12.  State  V.  Anthony  Fair  Assoc,       15.  Note:  4  Ann.  Cas.  575. 

89  Kan.  238,  131  Pac.  626,  Ann.  Cas.       16.  Palmer  v.  State,  88  Tenn.  653, 
1914D  361.  13  S.  W.  233,  8  L.R.A.  280. 

13.  State  V.  Anthony  Fair  Assoc.,       Note:  4  Ann.  Cajs.  575. 

89  Kan.  238,  131  Pac.  626,  Arm.  Cas..  17.  Hopkins  v.  State,  122  Ga.  583, 

1914D  361  and  note.     For  authority  50   S.  E.   351,  2  Ann.   Cas.  617,   69 

tending  to  indicate  that  such  an  excep-  L.R.A.  117. 

tion  is  unconstitutional,  see  supra,  par.  18.  Note:  4  Ann.  Cas.  575. 

4.  19.  In  re   Opinion   of  Justices,  73 

14.  Miller   v.    Shropshire,    124   Ga.  N.  H.  625,  63  Atl.  505,  6  Ann.  Cas. 
829,  53  S.  E.  335,  4  Ann.  Cas.  574  689. 

and  note;  State  y.  Quaid,  43  La.  Ann.       20.  Note:  4  Ann.  Cas.  576. 
1076,  10  So.  183,  26  A.  S.  R.  207;       1.  In  re  Opinion  of  Justices,  73  N. 
Crittenden  v.  Booneville,  92  Miss.  277,   H.  625,  63  Atl.  505,  6  Ann.  Cas.  689. 
45  So.  723,  131  A.  S.  B.  518. 
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controlling  element  of  the  game  may  be  said  to  be  the  chance  on 
which  the  betting  is  made,^  and  to  constitute  gaming  it  has  been  said 
that  there  must  not  only  be  a  betting  on  the  determination  of  an 
event,  but  the  course  of  action  to  bring  about  such  event  must  have 
originated  and  commenced  with  the  view  to  determine  the  bet.'  In 
general,  however,  on  the  gxound  that  in  general  principle  there  is 
no  distinction  between  the  various  methods  that  may  be  adopted  for 
determining  by  chance  who  is  the  winner  and  who  the  loser  of  a 
bet,  whether  it  be  by  throwing  dice,  flipping  a  copper,  turning  a 
card,  or  running  a  race,  the  word  "game"  has  been  given  a  very 
comprehensive  and  nontechnical  meaning.  It  is  held  to  extend  to 
physical  contests,  whether  of  man  or  beast,  when  practiced  for  the 
purpose  of  deciding  wagers,  or  for  the  purpose  of  diversion,  as  well 
as  to  games  of  hazard  or  skill,  by  means  of  instruments  or  devices,* 
and  it  may  be  said  to  embrace  every  contrivance  or  institution,  whether 
public  or  private,  which  has  for  ite  object  to  furnish  sport,  recreation, 
or  amusement,  on  which  money  or  any  other  article  of  value  can  be 
won  or  lost  by  the  result  of  such  contrivance  or  institution.*  Let  a 
stake  be  laid  on  the  chances  of  such  a  game,  it  has  been  said,  and  there 
is  gaming,  whether  or  not  such  game  was  inaugurated  primarily  for 
the  purpose  of  affording  an  opportunity  for  betting.*  But  a  wager 
as  to  whether  an  execution  can  be  collected  cannot  be  considered  as 
a  wager  on  any  game.' 

8.  The  Bet,  Stake  or  Wager. — While  in  common  usage  the  terms 
''betting"  and  "gaming"  may  sometimes  be  employed  interchange- 
ably and,  owing  to  the  fact  that  the  mischievous  element  against  which 
they  are  aimed  is  present  in  all  betting  when  money  or  other  valuable 
thing  is  staked,  some  statutes  appear  indiscriminately  to  class  all  such 
betting  as  gaming,  there  is  not  only  a  technical  but  a  real  distinction 
between  them,  which  in  many  jurisdictions  is  by  statute  or  judicial 
interpretation  distinctly  recognized  to  the  extent  of  holding  that  a 
wager  is  not  of  itself  an  offense  against  the  criminal  law,  and  is  not 
gambling,  although  a  wager  on  a  game  or  sport  is  gambling  and  is  in 
terms  declared  to  be  an  offense.®  However,  while  there  may  be  betting 
which  the  term  "gaming"  is  not  in  strictness  made  to  embrace,  there 
is  ordinarily  no  gaming  in  which  the  element  of  the  wager  or  bet  is 
wanting,'  though  even  here,  owing  to  the  great  variety  of  statutes,  it 
is  impossible  to  lay  down  a  rule  not  subject  to  exception,  since  some 

2.  Note:  33  Am.  Dec.  134.  16  N.  W.  442,  47  Am.  Rep.  557. 

3.  State  V.  Smith,  Meigs  (Tenn.)  99,  7.  Boughner  v.  Meyer,  5  Colo.  71, 
33  Am.  Deo.  132  and  note.  40  Am.  Rep.  139. 

4.  Boughner  v.  Meyer,  5  Colo.  71,  8.  In  re  Opinion  of  Justices,  73  N. 
40  Am.  Rep.  139.  H.  625,  63  Atl.  505,  6  Ann.  Cas.  689. 

5.  James  v.  State,  (Okla.)  113  Pac.  See  supra,  also  par.  2,  7. 

226,  33  L.R.A.(N.S.)  827.  9.  Ansley  v.  State,  36  Ark.  67,  38 

6.  People  V.  Weithoff,  51  Mich.  203,   Am.  Rep.   29. 
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■ 

statutes  expressly  make  the  playing  of  certain  q)ecifiecl  games  in 
certain  places  criminal  even  if  they  are  played  merely  for  recreation 
or  amusement.*^  A  bet  has  been  defined  as  the  mutual  agreement 
and  tender  of  a  gift  of  something  valuable,  which  is  to  belong  to 
one  of  the  contending  parties  according  to  the  result  of  chance  or 
skill,  or  both  combined.**  Other  definitions  of  slightly  different  word- 
ing but  similar  import  may  be  found.**  Most  of  them  are  based  on 
the  premise  that  both  or  all  parties  thereto  shall  stand  to  lose  by  the 
'  chance.  According  to  some  modern  authorities,  however,  this  is  not 
essential  to  constitute  gambling,  but  it  is  enough  that  one  of  them 
stands  to  lose  or  win  by  such  chance.*'  A  bet  is  complete  when  the 
offer  to  bet  is  accepted;  and  placing  money  on  a  gaming  table,  with- 
out objection  by  the  player  or  owner  of  the  game,  is  such  offer  and 
acceptance,  and  renders  the  parties  participating  guilty  of  gaming, 
whether  the  game  is  played  out  or  not,  although  Uiere  is  some  author- 
ity for  the  view  that  the  event  on  which  the  wager  depended  must 
have  been  decided.  It  is  not  necessary,  however,  that  the  stake  should 
be  put  up  before  the  game  commences ;  an  agreement  to  pay  accord- 
ing to  the  result  of  the  game  is  sufficient,**  although  to  constitute  a  bet 
on  a  gaming  table  there  need  not  be  an  express  understanding  between 
the  parties  to  that  effect.**  The  offense  of  gaming  is  complete  though 
the  person  gambling  played  at  the  prohibited  game  only  once.**  Also, 
every  distinct  bet  on  a  game,  though  at  the  same  sitting,  has  been 
held  to  be  a  separate  offense,  although  according  to  some  cases  con- 
secutive games  at  the  same  sitting  constitute  but  one  infringement  of 
the  statute.*'  It  is  immaterial  whether  the  amount  of  the  stake  is 
large  or  small.*®  Nor  need  the  thing  actually  bet  be  property  of  any 
worth;  it  is  sufficient  if  the  playing  is  for  checks,  notes,  chips,  or 
instruments,  understood  by  those  engaged  in  the  game  to  represent 
value,  and  which  are  afterwards  to  be  exchanged  for  money.*^ 

9.  Necessity  for  Participation  in  or  Presence  at  Game. — It  does 
not  appear  to  be  always  necessary  that  the  -playing  and  betting  should 
be  done  by  the  same  person  or  persons.  Thus,  if  two  men  play  cards 
for  money,  they  may  be  supposed  to  have  begun  and  carried  on  the 
game  with  a  view  to  the  wager,  and  they  may  be  said  to  be  gaming. 
If  two  others  sitting  beside  them  also  make  a  bet  on  the  result  of  the 

10.  Note:  121  A.  S.  R.  696.  15.  Note:  121  A.  S.  R.  694.     See 

11.  See   supra,   par.   2.  infra,  par.  11,  12. 

12.  In   re   Opinion  of  Justices,   73  16.  Note:  121  A.  S.  R.  694. 
N.  H.  625,  63  Atl.  505,  6  Ann.  Cas.  17.  Note:  33  Am.  Dee.  135. 

689;  Stevens  v.  Cincinnati  Times-Star  18.  State  v.  Wade,  43  Ark.  77,  51 

Co.,  72  Ohio  St.  112,  73  N.  E.  1058,  Am.  Rep.  560;  Hopkins  v.  State,  122 

106  A.  S.  R.  586.  Ga.  583,  50  S.  E.  351,  2  Ann.  Cas. 

13.  Lang  v.  Merwin,  99  Me.  486,  617,  69  L.R.A.  117;  State  v.  Book,  41 
69  Atl.  1021,  105  A.  S.  R.  293.  See  la.  550,  20  Am.  Rep.  609.  See  infra, 
infra,  par.  31.  par.  11,  12. 

14.  Note:  33  Am.  Dec.   135.  19.  Note:  121  A.  S.  R.  696. 
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same  game,  their  act  has  the  same  elements  of  immorality  and  mis- 
chief, and  differs  only  in  the  unimportant  circumstance  that  they  do 
not  participate  in  the  manipulation  of  the  cards.  The  first  two  play 
and  bet;  the  last  two  bet  on  the  hands  of  those  who  are  playing;  but 
in  common  language  as  well  as  in  the  law,  it  has  been  said,  all  would 
be  guilty  of  gambling  or  gaming.*^  Similarly,  under  certain  circum- 
stances, one  playing  a  prohibited  game,  at  which  others  are  betting, 
may  be  guilty  of  gaming;  and,  conversely,  persons  looking  on  and, 
encouraging  the  game,  although  they  do  not  bet,  may  be  indicted  for 
the  same,  as  principals.^  If  on  the  other  hand  the  players  have  only 
amusement  in  view,  and  have  no  connection  or  concern  with  what  is 
done  by  others,  so  that  the  game  cannot  be  said  to  have  been  originated 
or  prosecuted  with  the  view  to  determine  wagers  laid  on  it,  never- 
theless, it  has  been  held  that  the  parties  betting  thereon  are  guilty 
of  gambling  in  this  case  as  much  as  in  the  others.*  Again,  in  some 
jurisdictions  it  is  provided  by  statute  that  even  persons  who  are 
present  at  a  place  when  any  game  or  sport  is  being  played  for  money 
or  other  stake  are  gamblers.'  Moreover,  it  is  not  necessary  that  persons 
be  present  at  the  place  where  a  game  or  contest  is  being  carried  on  to 
participate  in  the  mischiefs  of  gaming.  Nothing  seems  more  unim- 
portant than  that  the  game — the  part  that  in  itself  is  innocent,  and 
which  only  furnishes  the  occasion  and  gives  opportunity  for  the 
criminality — is  at  a  distance.* 

10,  Contests  for  Prizes. — The  vice  of  various  gambling  games  or 
projects  lies  in  the  payment  of  money  for  the  opportunity  to  win  more 
money  by  a  scheme  of  chance.  It  is  not  simply  the  winning  of  prizes 
that  the  statutes  against  gaming  seek  to  inhibit.  There  may  be  such 
contests  in  which  there  is  no  element  of  gambling.  If  the  contestant 
or  player  risks  nothing,  as  where  the  prizes  are  offered  in  school  by 
the  teacher  to  scholars  for  the  best  essay,  or  in  society  by  the  host  or 
hostess  as  an  inducement  to  guests  to  attend  social  gatherings  and 
indulge  in  games  innocent  in  themselves,  the  winners  to  receive  prizes 
as  a  matter  of  grace  and  favor  and  as  a  reward  for  skill,  it  is  not  con- 
sidered that  the  function  embraces  any  gambling  element;  but  where 
the  players  make  up  by  a  payment  of  money,  or  other  thing  of  value, 
a  purse  which  affords  the  prizes,  as  in  the  ordinary  raffle,  the  game  is 
a  gambling  game,  whether  skill  enters  into  the  result  or  not.*  As  a 
general  rule,  therefore,  the  contesting  for  a  prize  or  premium  offered 
by  another,  which  the  one  offering  must  lose  in  any  event,  is  not 

20.  People  v.  Weithoff,  51  Mich.  203,  H.  625,  63  Atl.  505,  6  Ann.  Cas.  689. 

16  N.  W.  442,  47  Am.  Rep.  557.  4.  People  v.  Weithof!,  51  Mich.  203, 

1.  Note :  33  Am.  Dec.  135.  16  N.  W.  442,  47  Am.  Rep.  557.    See 

2.  People  V.  Weithoff,  51  Mich.  203,  infra,  par.  38. 

16  N.  W.  442,  47  Ain.  Rep.  557.    See       5.  Stevens  v.  Cincinnati  Times-Star 
also   supra,   par.   7.  Co.,  72  Ohio  St.  112,  73  N.  E.  1058, 

3.  In  re  Opinion  of  Justices,  73  N.  106  A.  S.  R.  586. 
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gaming  either  in  the  contestants  or  in  the  one  offering.*  Accordingly, 
the  mere  keeping  of  a  race  track,  and  inducing  horse  races  thereon 
by  giving  prizes  to  the  winners,  is  not  unlawful.'  Moreover,  the 
offering  of  and  paying  premiums  or  prizes  by  a  racing  association  to 
the  owner  of  horses  contesting  at  racing  held  by  such  association  is 
not  gambling,  even  where  entrance  fees  are  paid  to  such  association, 
if  such  fees  are  put  into  its  general  fund,  and  become,  for  the  time 
being,  a  part  of  its  assets,  subject  only  to  the,  obligation  of  the  associa- 
tion to  pay  out  of  its  funds  definite  sums  which  it  has  offered  as 
premiums  or  prizes,  regardless  of  the  amount  of  entrance  fees  re- 
ceived.®  Horse  racing,  under  such  circumstances,  differs  from  that 
in  which  a  stake  is  contributed  by  the  participants  alone.* 

11.  Playing  for  Cigars,  Food,  or  Drinks.— Statutes  against  gaming 
have  not  stopped  to  discriminate  between  large  and  small  wagers,^*  but 
regard  gambling,  whether  on  a  large  or  a  small  scale,  as  a  pernicious 
practice,  the  offspring  of  idleness,  and  the  prolific  parent  of  vice  and 
immorality,  demoralizing  in  its  associations  and  tendencies,  detri- 
mental to  the  best  interests  of  society,  and  encouraging  wastefulness, 
thriftlessness,  and  a  belief  that  a  livelihood  may  be  earned  by  other 
means  than  honest  industry.  Hence  it  has  been  held  to  be  unlawful 
gaming  to  play  at  cards  or  other  games  under  a  general  custom,  under- 
standing, or  agreement  that  the  beaten  party  shall  "treat"  to  cigars  ** 
or  other  refreshment,  as  food  or  drink.**  In  such  cases  it  is  immaterial 
that  it  is  agreed  by  the  parties  at  the  commencement  of  the  playing 
that  the  treat  is  voluntary,  and  no  one  need  to  do  so  unless  he  is 
perfectly  willing,  and  that  as  a  matter  of  fact  the  loser  in  accordance 
with  such  understanding  does  sometimes  fail  to  "treat."  In  the  eyes 
of  the  law  all  such  agreements  or  contrivances  are  regarded  as 
evasions.** 

12.  Playing  Game  to  Determine  Who  Pays  Therefor. — ^On  the  ques- 
tion whether  playing  a  game  under  an  agreement  among  the  players 
that  the  loser  is  to  pay  the  rent  or  charge  imposed  by  the  keeper  of  the 
appliances  is  gaming,  there  is  an  irreconcilable  conflict  of  authority, 
many  of  the  opposing  decisions  in  regard  to  this  matter  being 
governed,  however,  by  the  language  of  the  particular  statute  in  ques- 

s 

6.  In  re  Opinion  of  Justices,  73  N.       9.  See  infra,  par.  17.   '    ^      ,    / 
H.  625,  63  Atl.  505,  6  Ann.  Cas.  689;       10.  See  supra,  par.  8. 

Stevens  v.  Cincinnati  Times-Star  Co.,  11.  State  v.  Wade,  43  Ark.  77,  51 

72  Ohio  St.  112,  73  N.  E.  1058,  106  Am.  Rep.  560. 

A.  S.  R.  586.  12.  Lord  v.   State,  16  N.  H.  325, 

Note:  33  Am.  Dec.  135.  41  Am.  Dec.  729. 

7.  St.  Louis  Fair  Assoc,  v.  Carmody,  Note:  121  A.  S.  R.  695,  699. 

151  Mo.  566,  52  S.  W.  365,  74  A.  See  also  Hopkins  v.  State,  122  Ga. 
S.  R.  571.  583,  50  S.  E.  351,  2  Ann.  Cas.  617, 

8.  People  V.  Fallon,  152  N.  T.  12,   69  L.R.A.  117. 

46  N.  E.  296,  57  A.  S.  R.  492,  37  13.  State  v.  Wade,  43  Ark.  77,  51 
L.R.A.  227.  Am.  Rep.  560. 
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tion.**  Under  the  view,  supported  possibly  by  the  numerical  weight 
of  authority,  that  all  such  arrangements  are  within  the  statutes  against 
gaming,*^  the  question  as  to  whom  the  money  is  directly  paid  is  not 
so  material  as  the  fact  that  the  game  decides  who  shall  pay  it  and 
who  shall  profit  by  the  payment.  In  such  cases,  it  is  held,  the  player 
who  loses  a  game  loses  the  amount  charged  for  it.  If  he  wins  he 
thereby  wins  the  amount  charged,  or  at  least  a  part  of  the  amount 
That  he  does  not  actually  handle  the  money  won  makes  no  differ- 
ence.*® Cases  in  which  rulings  to  the  contrary  have  been  made  are 
put  mainly  on  the  ground  that  to  constitute  gaming,  or  betting,  one 
or  the  other  of  the  parties  must  expect  to  profit  by  the  game.*' 

Oamea  Prohibited 

13.  In  General. — ^The  courts  of  this  country  and  of  England,  in 
their  interpretation  of  the  various  statutes  respecting  gaming  as  an 
illegal  act,  have  been  careful  to  draw  a  distinction  between  such  offense 
and  the  innocent  playing  of  games,  even  when  for  a  prize.**  Never- 
theless a  surprising  difference  of  opinion  exists  between  the  courts  of 
the  several  states  in  respect  to  what  games  are  unlawful  when  played 
for  money  or  other  property.*^  Primarily,  of  course,  the  matter 
depends  on  the  express  terms  of  the  statutes  prevailing  in  the  particular 
jurisdiction  concerned  and  these  should  in  actual  practice  always  be 
consulted.  In  some  states  the  games  prohibited  are  specifically  enu- 
merated.*® But  giving  a  prohibited  game  a  new  name  does  not  take 
it  out  of  the  statute.*  In  several  states  statutes  impose  penalties  for 
betting  on  games  of  chance  not  inflicted  on  other  modes  of  gaming,* 
while  in  others  all  playing  at,  or  wagering  anything  of  value  on,  any 
game  whatever,  whether  of  skill  or  chance,  for  the  purpose  of  winning 
or  securing  money  thereby,  is  prohibited.' 

14.  Distinction  between  Games  of  Chance  and  Games  of  Skill. — 
A  "game  of  chance"  is  said  to  be  such  a  game  as  is  determined  entirely 
or  in  part  by  lot  or  mere  luck,  and  in  which  judgment,  practice,  skill, 
and  adroitness  have  honestly  no  office  at  all,  or  are  thwarted  by  chance ; 

14.  Hopkins  v.  State,  122  Ga.  583,  17.  Notes:  19  L.R.A.(N.S.)  914;  2 

50  S.  E.  351,  2  Ann.  Cas.  617  and  Ann.  Cas.  620. 

note,  69  L.R.A.  117.  18.  See  supra,  par.  10. 

16.  State  V.  Sanders,  86  Ark.  353,  19.  Note:  33  Am.  Dec.  135. 

Ill  S.  W.  454,  19  L.R.A.(N.S.)   913  20.  Seattle  v.  MacDonald,  47  Wash, 

and  note;  Hopkins  v.  State,  122  Ga.  298,  91  Pac.  952,  17  L.R.A.(N.S.)  49. 

583,  50  S.  E.  351,  2  Ann.  Cas.  617  1.  Note:  33  Am.  Dec.  136. 

and   note,    69    L.R.A.    117;    State    v.  2.  State  v.  Quaid,  43  La.  Ann.  1076, 

Book,  41  la.  550,  20  Am.  Rep.  609.  10   So.  183,  26  A.   S.   R.  207. 

Note:  121  A.  S.  R.  695,  699.  3.  Ives  v.  Boyce,  85  Neb.  324,  123 

16.  Hopkins  v.  State,  122  Ga.  583,  N.  W.  318,  25  L.R.A.(N.S.)  157. 

60  S.  E.  351,  2  Ann.   Cas.  617,  69  Note:  121  A.  S.  R.  096. 
L.R.A.  117. 
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as,  for  example,  games  with  dice  which  are  detennined  by  throwing 
only,  and  those  in  which  the  throw  of  the  dice  regulates  tiie  play,  or 
in  which  the  hand  at  cards  depends  on  a  dealing  with  the  face  down, 
are  instances  of  games  of  chance.  On  the  other  hand,  games  of  chess, 
checkers,  billiards,  and  bowling  are  deemed  to  be  games  of  skill.  This 
distinction  has  obtained  in  all  those  jurisdictions  where  the  definition 
of  the  term  "game  of  chance"  has  been  material  under  their  statutory 
law.  Throwing  dice  is  purely  a  game  of  chance,  and  chess  is  purely  a 
game  of  skill.  But  games  of  cards  do  not  cease  to  be  games  of  chance 
because  they  call  for  the  exercise  of  skill  by  the  players,  nor  do  games 
of  billiards  cease  to  be  games  of  skill  because  at  times,  especially  in  the 
case  of  tyros,  their  result  is  determined  by  some  unforeseen  accident, 
usually  called  ""luck."  The  test  of  the  character  of  the  game  is  not 
whether  it  contains  an  element  of  chance  or  an  element  of  skill,  but 
which  of  these  is  the  dominating  element  that  determines  the  result 
of  the  game.* 

15.  Playing  with  Cards  and  Dice;  RafEling. — ^Engaging  in  playing 
any  game  of  cards  in  which  money,  property,  or  other  thing  of  value 
is  won  or  lost  is  generally  considered  gaming  within  the  meaning 
of  statutes  prohibiting  and  penalizing  gambling.*  Playing  poker, 
even  with  such  small  limits  as  three,  five,  and  ten  cents,  is  neverthe- 
less gaming  within  the  meaning  of  such  statute,*  as  is  also  playing  for 
cigars,-liquor  or  other  refreshment.'  And  in  some  states  playing 
games  of  cards  in  a  public  place  for  recreation  and  amusement  only 
has  been  prohibited  by  statute.®  "Shooting  craps,"  or  otherwise  throw- 
ing dice  for  money  or  other  property,  is  frequently  prohibiten' by 
statute.*  Also,  though,  owing  to  the  construction  placed  on  the  statutes 
of  the  particular  jurisdiction,  throwing  dice  has  been  pronounced 
not  to  be  unlawful  where  a  certain  price  is  paid  for  each  chance,  so  as 
to  make  the  game  a  raffle,*®  in  other  states,  it  seems,  a  person  may  be 
convicted  of  gaming  on  a  proof  that  he  took  a  chance  in  a  raffle, 
and  threw  dice  at  the  drawing,  which  was  conducted  in  the  customary 
manner.  Thus  it  has  been  held  that  if  several  parties  each  put  up  a 
piece  of  money  and  then  decide  by  throwing  dice  who  shall  have  the 
aggregate  sum  or  pool,  the  game  is  one  of  chance,  and  the  fact  that 
the  aggregate  sum  so  put  up  is  exchanged  for  a  turkey  and  the  trans- 
action is  denominated  a  "raffle"  does  not  change  the  character  of  the 

4.  People  V.  Lavin,  179  N.  Y.  164,       8.  Note:   121   A.   S.   R.   696.     See 
71  N.  E.  753,  1  Ann.  Cas.  165,  66  also  supra,  par.  8. 

L.R.A.  601.  9.  Long  v.  State,  22  Tex.  App.  194, 

5.  State  V.  Wade,  43  Ark.  77,  51   2  S.  W.  541,  58  Am.  Rep.  633. 

Am.  Rep.  560.  Notes:  33  Am.  Dec.  135;  30  L.R.A. 

Note:  33  Am.  Dec.  135.  (N.S.)  469;  38  L.R.A.(N.S.)  321;  16 

Bnt  see  38  L.RJ^.(N.8.)   321  note.   Ann.  Cas.  409. 

6.  Note:  121  A.  S.  R.  696.  10.  Note:  33  Am.  Dtfc.  135. 

7.  See  supra,  par.  11. 
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game;  nor  is  the  illegal  character  of  the  traiLsaction  constituting  a 
raffle  affected  by  the  fact  that  the  raffle  never  took  plaice.*^  Moreover, 
it  has  been  said,  the  fact  that  raffles  are  sometimes  used  for  the  purpose 
of  raising  money  for  charitable,  benevolent  and  even  religious  pur- 
poses is  not  entitled  to  any  consideration  in  ascertaining  the  mean- 
ing of  a  statute  inhibiting  betting  on  any  game  played  with  dice  or 
dominoes,  and  that  consequently  such  a  raffle  with  dice  is  a  "bet"  and 
a  "game"  coming  within  the  statutory  prohibition.**  However,  it 
seems  that,  as  usually  played,  the  game  of  backgammon,  though 
dice  are  employed,  is  not  a  "game  played  with  dioe"  within  the  pro- 
hibition of  the  statutes  against  gaming.*' 

16.  Billiards^  Pool,  and  Rondo. — ^Betting  money  or  property  on 
billiards  or  on  the  game  called  "pool"  is  within  tiio  prohibition  of 
some  statutes  against  gaming.  And  the  same  has  been  held  to  be  true 
of  the  game  called  "pin-pool,"  **  except  in  those  jurisdictions  where 
only  games  of  chance  come  under  the  ban  of  the  statutes.**  There, 
as  the  games  of  billiards  or  pool  are  games  of  skill  and  not  of  chance,** 
betting  thereon  would  not  be  criminal.  Concerning  the  game  known 
as  "rondo,"  it  has  been  decided  that  the  licensing  of  billiard  tables 
legxilizes  only  the  game  of  billiards  proper,  in  the  popular  and  com- 
monly received  acceptation  of  that  term,  and  can  with  no  propriety 
be  held  to  authorize  any  game  other  than  that  for  which  the  table  is 
commonly  understood  to  have  been  designed.  Its  protection  xan,  by 
no  reasonable  or  just  construction,  be  held  to  extend  to  gaming  under 
any  name  or  description  whatever,  or  to  games  devised  or  played  for 
th^urpose  of  gaming,  though  they  may  be  known  to  a  certain  class 
of  adepts  as  a  "species,"  or  as  included  under  some  one  of  the  several 
kinds  and  varieties,  of  billiards.  On  the  other  hand,  it  has  also  been 
decided  that  a  statute  against  gaming  does  not  embrace  the  game  of 
rondo,  when  it  is  not  specially  mentioned.*' 

17.  Horse  Racing. — As  a  general  rule,  it  may  be  stated  that  a 
horse  race  is  a  game,  that  gaming  includes  horse  racing,  and  that  bet- 
ting on  horse  races  is  illegal  gaming,  within  the  meaning  of  statutes 
enacted  for  the  purpose  of  restraining  or  prohibiting  gaming  or 
gambling,  although  such  races  are  not  specially  mentioned  or  enu- 
merated in  such  statutes.*®     Where  this  rule  obtains,  betting  and 

11.  Note:  121  A.   S.   R.   699,  700.  16.  See  supra,  par.  14. 

12.  Long  V.  State,  22  Tex.  App.  194,  17.  Note :  121  A.  S.  R.  695.  See 
2  S.  W.  541,  58  Am.  Rep.  633.  supra,  par.  6. 

13.  Note:  121  A.  S.  R.  694.  18.  State  v.  StripUng,  113  Ala.  120, 

14.  Note :  121  A.  S.  R.  695.  As  to  21  So.  409,  36  L.R. A.  81 ;  Cheesum  v. 
the  legality  of  pool  or  bUliard  play-  State,  8  Blackf.  (Ind.)  332,  44  Am. 
ing  under  an  agreement  that  the  loser  Dec.  771  and  note ;  People  v.  Weithoff, 
is  to  pay  the  charges  for  the  use  of  51  Mich.  203,  16  N.  W.  442,  47  Am. 
the  table,  see  supra,  par.  12.  Rep.  557;   Shropshire  v.  Glascock,  4 

15.  State  v.'Quaid,  43  La.  Ann.  1076,  Mo.  536,  31  Am.  Dec.  189 ;  St.  Louis 
16  So.  183,  26  A.  S.  R.  207.  Fair  Assoc,  v.  Carmody,  151  Mo.  566, 
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holding  stakes  on  horse  races  to  be  run  outside  the  state  come  within 
the  prohibitions  of  the  statute  and  constitute  illegal  gambling.** 
Sometimes,  however,  on  the  ground  that  horse  racing  is  a  sport  and  not 
a  game,  it  is  held  that  it  do^  not  come  within  the  meaning  of  gaming 
statutes  making  it  a  crime  to  bet  any  money  or  other  valuable  thing 
on  "any  game  of  hazard  or  skill."  *•  Other  cases  to  the  contrary  of 
the  general  rule  are  put  on  peculiarities  of  the  local  law,  or  on  the 
ground  that  horse  racing,  if  a  game,  is  not  a  game  of  chance.*  In  some 
jurisdictions,  the  terms  in  which  the  statutes  regulating  or  prohibiting 
gaming  or  gambling  are  couched  are  such  that  they  are  inapplicable 
to  betting  on  horse  races ;  as  where  the  statute  merely  prohibits  betting 
or  playing  at  or  upon  any  gaming  table  or  betting  on  the  playing 
itself.*  Moreover,  bets  between  individuals  at  a  race  course  are  recog- 
nized as  legal  by  some  statutes.  And  where  permitted  by  statute,  bet- 
ting on  horse  races  cannot  be  considered  as  gambling.'  But  under  a 
statute  making  it  lawful  to  bet  on  any  horse  race  when  the  track  on 
which  the  race  is  run  is  inclosed  by  a  substantial  fence  and  the  bet  or 
wager  is  made  within  such  inclosure  on  a  race  to  be  run  therein,  it  is 
unlawful  gaming  to  bet  outside  such  inclosure  on  a  race  run  therein.* 
In  some  jurisdictions  statutes  have  been  enacted  expressly  prohibiting 
betting  on  horse  races  as  being  gambling.*  Under  a  statute  providing 
that  whoever,  except  in  trials  of  speed  of  horses  for  premiums  offered, 
by  duly  authorized  corporations,  engages  in  racing  a  horse  for  a  bet  of 
money  or  other  valuable  thing  shall  be  punished,  etc.,  if  a  corporation 
authorized  to  do  so  causes  trials  of  speed  of  horses  to  be  had  for  pre- 
miums offered  by  the  dissociation,  one  who  bets  at  such  trials  of  speed 
is  liable  to  the  punishment  imposed  by  the  statute.* 

18.  Bookmaking  and  Pool  Selling. — "3ookmaking"  and  "pool  sell- 
ing" are  each  betting  on  the  particular  event  constituting  the  basis 
of  the  transactions.'     Hence,  they  constitute  gaming  or  gambling, 

52  S.  W.  365,  74  A.  S.  R.  571;  In  State  v.  Thompson,  160  Mo.  333,  60 

Te  Opinion  of  Justices,  73  N.  H.  625,  S.  W.  1077,  83  A.  S.  E.  468,  54  L.R.A. 

63  Atl.  505,  6  Ann.  Cas.  689  and  note;  950;  Rex  v.  Saunders,  12  Ont.  L,  Rep. 

James  v.  State,  (Okla.)  113  Pac.  226,  615,  7  Ann.  Cas.  232. 
33  L.R.A.(N.S.)    827  and  note.  Note:  11  Ann.  Cas.  280. 

Notes:   33  Am.  Dec.  135;   121   A.       4.  Note:  121  A.  S.  R.  697. 
-S.  R.  697;  7  L.R.A.(N.S.)  899  et  seq.       6.  State  v.  Roby,  142  Ind.  168,  41 

19.  Note:  121  A.  S.  R.  697.  N.  E.  145,  51  A.  S.  R.  174,  33  L.R.A. 

20.  State  v.  Vaughan,  81  Ark.  117,  213;  State  v.  Foisythe,  147  Ind.  466, 
-98  S.  W.  685,  118  A.  S.  R.  29,  11  44  N.  E.  593,  33  L.R.A.  221;  State 
Ann.  Cas.  277  and  note,  7  L.R.A.  Racing  Commission  v.  Latonia  Agri- 
(N.S.)  899  and  note.  cultural  Assoc,  136  Ky.  173,  123  S. 

Note:  33  L.R.A.(N.S.)  828.  W.  681,  25  L.RA..(N.S.)  905  and  note. 

1.  Notes:  121  A.  S.  R.  698;  7  L.RA..  6.  Note:  121  A.  S.  R.  697. 
i(N.S.)  900.  7.  St.  Louis  Fair  Assoc,  v.  Carmody, 

2.  Note:  6  Ann.  Cas.  693.  151  Mo.  566,  52  S.  W.  365,  74  A. 

3.  Sbreveport   v.    Schulsinger,   113  S.  R.  571.     See  infra,  par.  19, 
La.  9,  36  So.  870,  2  Ann.  Cas.  69; 
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which  the  state  may  prohibit  altogether,®  or  may  regulate  and  con- 
trol by  restricting  the  business  to  certain  localities.*  It  has  been 
held  that  a  statute  prohibiting  bookmaking,  pool  selling,  etc.,  which 
contains  a  proviso  exempting  those  who  carry  on  the  business  "within 
the  limits  or  inclosure  of  a  regular  race  course"  violates  a  constitu- 
tional provision  prohibiting  local  or  special  laws  granting  any  special 
or  exclusive  right,  privilege,  or  immunity.*®  But  by  the  same  court 
it  was  held  that  a  law  forbidding  the  selling  of  pools  on  horse  races 
except  within  the  inclosure  of  a  race  track,  but  licensing  it  there,  was 
not  unconstitutional  as  being  a  grant  of  special  and  exclusive  rights 
and  immunities,  although  one  of  its  effects  might  be  to  confer  a 
monopoly  as  to  pool  selling  on  the  proprietors  of  race  courses.  The 
distinction  between  the  two  holdings  was  that  the  statute  construed 
in  the  first  contained  no  provision  for  a  license.**  Nor  is  a  law  pro- 
hibiting pool  selling  and  bookmaking  unconstitutional  because  of  the 
great  difference  between  the  punishment  for  offenses  committed  on 
the  grounds  of  a  racing  association  and  offenses  committed  outside 
such  racing  grounds.*.*  The  legislature  may  delegate  to  a  commission 
the  power  to  license  horse  racing  under  rules  and  regulations  to  be 
adopted  by  it,  and  a  commission  to  which  such  power  has  been  given 
does  not  exceed  its  discretion  in  forbidding  bookmaking  at  race 
tracks.*'  A  sale  of  a  pool  on  a  horse  race  run  on  a  track  outside  the 
state  may  constitute  gaming.**  One  who  maintains  a  pool  room  for 
such  purposes  may  himself  be  guilty  of  gaming.** 

19.  What  Are  Pool  Selling  and  Bookmaking.— A  "pool,"  as  the 
term  is  used  in  connection  with  horse  racing  and  contestsmts  in  games, 
is  a  combination  of  a  number  of  persons,  each  staking  a  sum  of 
money  on  the  success  of  a  horse  in  a  race,  or  a  contestant  in  a  game, 

8.  State  V.  Harbourne,  70  Conn.  484,  37  S.  W.  1112,  35  L.R.A.  231. 

40  Atl.  179,  66  A.  S.  R.  126,  40  L.R.A.  11.  State  v.  Thompson,  160  Mo.  333, 

607;    Stete  v.   Anthony   Fair  Assoc,  60  S.  W.  1077,  83  A.  S.  E.  468,  54 

89  Kan.  238,  131  Pac.  626,  Ann.  Cas.  L.R.A.  950. 

1914D   361 ;    People   v.   Weithoff,   51  12.  Note :  2  Ann.  Cas.  71. 

Mich.  203, 16  N.  W.  442,  47  Am.  Rep.  13.  Grainger  v.  Douglas  Park  Jock- 

557;  State  v.  Thompson,  160  Mo.  333,  ey  Club,  148  Fed.  513,  78  C.  C.  A. 

60  S.  W.  1077,  83  A.  S.  R.  468,  54  199,  8  Ann.  Cas.  997  and  note;  State 

L.R.A.  950;  People  v.  Langan,  196  N.  Racing  Commission  v.  Latonia  Agri- 

Y.  260,  89  N.  E.  921,  17  Ann.  Cas.  cultural  Assoc,  136  Ky.  173,  123  S. 

1081,.  25  L.R.A.(N.S.)  479  and  note;  W.  681,  25  L.R.A.(N.S.)  905  and  note. 

State  V.  Ayers,  49  Ore.  61,  88  Pac.  See  also  State  v.  Thompson,  160  Mo. 

653,  124   A.   S.   R.   1036,  10   L.R.A.  333,  60  S.  W.  1077,  83  A.  S.  R.  468, 

(N.S.)  992  and  note  54  L.R.A.  950. 

Notes:  121  A.  S.  R.  698;  2  Ann.  14.  State  v.  Stripling,  113  Ala.  120, 

Cas.  71.  21  So.  409,  36  L.R.A.  81;  Lacey  v. 

9.  State  V.  Thompson,  160  Mo.  333,  Palmer,  93  Va.  159,  24  S.  E.  930,  57 
60  S.  W.  1077,  83  A.  S.  R.  468,  54  A.  S.  R.  795,  31  L.R.A.  822. 
L.R.A.  950.  15.  Note:  121  A.  S.  R.  698.     See 

10.  State   V.  Walsh,  136  Mo.  400,   also  infra,  par.  37. 
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the  money  to  be  divided  among  the  successful  bettors  according  to  the 
amount  put  in  by  each.?*  Bookmaking  and  pool  selling  occur  where 
bets  on  the  results  of  horse  races  or  other  events  are  recorded  and 
tickets  sold  showing  the  purchaser's  proportion  of  the  money  won  on 
guch  races  or  events.*'  The  vice  of  bookmaking  chiefly  consists  in 
soliciting  and  in  inducing  the  public  to  take  chances  in  the  care- 
fully  figured  and  planned  scheme  of  the  bookmaker,  and  this,  in 
order  to  be  profitable  to  him,  requires  the  writing  out  of  the  list  of 
the  odds  laid  on  some  paper  or  material  so  that  they  can  be  seen  by 
those  who  are  solicited  to  invest.  Hence,  the  few  cases  in  which  the 
question  has  arisen  are  in  accord  on  the  proposition  that  in  order  to 
constitute  the  offense  of  bookmaking  it  is  essential  that  there  should 
be  some  method  of  recording  bets  and  that  without  writing  or  record- 
ing  there  can  be  no  bookmaking.*® 

20.  Banking  Games. — The  keeping,  exhibiting,  playing  at^  or  betr 
ting  on,  any  banking  game  or  contrivance  is  frequently  prohibited  by 
express  enactment.*^  A  faro  game  is  a  banking  game,  and  he  who 
keeps  it,  and  those  who  play  at  it,  for  something  of  value,  are  gen- 
erally deemed  to  be  guilty  of  gaming.*®  It  has  been  held,  however, 
under  a  statute  providing  a  punishment  for  conducting  the  game  of 
faro  that  one  who  merely  bets  at  a  game  of  faro  is  not  guilty  of  gam* 
ing;  nor  is  such  persofi  an  accessory  to  the  crime,  as  the  intent  in 
the  two  cases  is  quite  different.*  A  slot  machine  by  which  the  player 
has  a  chance  of  losing  the  amount  he  plays  has  been  held  to  be  a 
banking  game  or  gambling  device.*  A  game  of  dice  called  craps, 
in  which  one  person  sits  behind  the  table  and  takes  all  of  the  bets  of 
the  persons  playing  on  the  outside,  the  dice  being  thrown  by  such 
players  alternately,  has  been  said  to  be  a  banking  game  within  the 
meaning  of  a  statute  providing  that  any  person  who  shall  bet  at  any 
gaming  table  or  bank  shall  be  punished.  But  it  has  been  decided 
under  the  same  statute  that  the  ordinary  game  of  craps  at  which  the 
parties  who  are  in  attendance  bet  and  play  against  each  other,  and 
where  the  owner  of  the  game  or  table  does  not  bet  against  all  comers, 

16.  Laeey  v.  Palmer,  93  Va.  159,  made  a  forfeiture  of  the  value  of  the 
24  S.  E.  930,  57  A.  S.  R.  795,  31  wager  to  be  recovered  in  a  civil  suit, 
L.R.A.  822.  is  not  subject  to  punishment  under  the 

17.  State  V.  Anthony  Fair  Assoc,  provisions  of  the  penal  code,  provid- 
89  Kan.  238,  131  Pac.  626,  Ann.  Cas.  ing  for  the  punishment  of  pool  selling^ 
1914D  36L  and  bookmaking. 

18.  People  V.  Langan,  196  N.  Y.  260,       19.  See  infra,  par.  26. 

89  N.  E.  921,  17  Ann.  Cas.  1081  and  20.  Notes:   33   Am.   Dec.  136;   121 

note,  25  L.R.A.(N.S.)  479  and  note.  A.  S.  R.  696. 

See  also  People  v.  Fallon,  152  N.  Y.  1.  Note:  33  Am.  Dec.  136. 

1,  46  N.  E.  302,  37  L.RA.  419,  where-  2.  Territory  v.  Jones,  14  N.  M.  579, 

in  recording  at  the  course  a  bet  on  a  99  Pac.  338,  20  Ann.^  Cas.  128  and 

race   taking  place  on  a  race  course,  note,  20  L.R.A.(N.S.)   239  and  note, 

the  penalty  for  which  is  by  statute  See  infra,  par.  3L 
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but  merely  acts  as  stakeholder,  taking  out  a  commission  for  the  use 
•of  the  table,  is  not  a  banking  game.* 

21.  Dealing  in  Futures. — Transactions  consisting  of  fictitious  con- 
tracts of  sale  or  purchase  for  future  delivery  of  stocks,  with  the  in- 
iention  that  there  should  be  no  delivery,  but  a  settlement  by  paying 
the  difference  of  prices,  are  not  ordinarily  regarded  as  "games  of 
hazard"  within  the  meaning  of  penal  statutes  prohibiting  such,* 
although  they  are  generally  held  to  be  gambling  contracts  and  to  be 
void  and  unenforceable  civilly.*  In  several  jurisdictions,  however, 
the  dealing  in  futures  or  margins  is  expressly  forbidden  by  statutes,* 
some  statutes  going  even  further  and  making  the  transfer  of  a  note 
given  in  consideration  of  such  a  contract  to  a  party  ignorant  of  its 
legality  a  criminal  offense.'  The  evil  aimed  at  by  such  statutes  does 
not,  however,  consist  in  contracts  for  the  purchase  or  sale  of  staples,  as 
cotton  or  grain,  to  be  delivered  in  the  future,  in  which  the  delivery 
and  acceptance  of  the  commodity  so  contracted  for  is  bona  fide  con- 
templated and  intended  by  the  parties,  but  in  contracts  by  which  the 
parties  intend  to  secure,  not  the  article  contracted  for,  but  the  right  or 
privilege  of  receiving  the  difference  between  the  contract  price  and  the 
market  price  of  the  article,  such  contracts  being  in  truth  mere  wagers 
as  to  the  future  market  price  of  the  article  or  commodity  which  is  the 
subject  matter  of  the  wager.  Hence,  it  has  been  held  that  failure  on 
the  part  of  the  prosecution  to  show  any  sale  of  staples  to  be  delivered  in 
the  future  in  which  an  actual  delivery  is  not  contemplated,  and  that 
iDoth  seller  and  purchaser  so  understood  the  agreement,  is  fatal  to  a  con- 
viction of  the  offense  of  dealing  in  futures.®  And  while  it  is  within  the 
power  of  the  legislature,  as  an  effectual  mode  to  suppress  gambling 
grain  contracts,  to  declare  illegal  all  options  to  sell  or  buy  grain  or 
•other  commodities  at  a  future  time,  and  to  punish  as  criminal  those 
who  deal  therein,^  it  has  been  held  that  in  order  to  constitute  the  crime 
of  dealing  in  futures  the  accused  must  conduct  a  business  where  future 
<jontracts  are  bought  and  sold  within  the  state.  Hence  if  the  evidence 
shows  that  the  accused  received  offers  for  the  sale  and  purchase  of 
staples,  and  conveyed  such  offers  to  persons  outside  the  state  where  they 
were  accepted  and  the  sale  and  purchase  made,  he  is  not  guilty.^® 
Whether  or  not  a  speculation  in  futures  is  to  be  regarded  as  a  gam- 

3.  Note:    121   A.   S.   R.   697.  88   Tenn.  573,  13  S.  W.  127,  17  A. 

4.  State  V.  Stripling,  113  Ala.  120,   S.  R.  918,  7  L.R.A.  705. 

21    So.   409,   36   L.R.A.   81 ;    Ives   v.  8.  Scales  v.  State,  46  Tex.  Crim.  296, 

Boyce,  85  Neb.  324,  123  N.  W.  318,  81   S.   W.   947,   108   A.   S.   R.   1014, 

25  L.R.A.(N.S.)   157  and  note.  66  L.R.A.  730. 

6.  See   infra,   par.    66.  9.  Booth  v.  Illinois,  184  U.  S.  425, 

6.  Snoddy  v.  American  Nat.  Bank,  22  S.  Ct.  425,  46  U.  S.  (L.  ed.)  623. 
88  Tenn.  573,  13  S.  W.  127,  17  A.  10.  Scales  v.  State,  46  Tex.  Crim. 
5.  R.  918,  7  L.R.A.  705.  296,  81  S.  W.  947,  108  A.  S.  R.  1014, 

Note:  25  L.R.A.(N.S.)  158.  66  L.R.A.  730. 

7.  Snoddy  v.  American  Nat.  Bank, 
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ing  contract,  when  the  dealing  in  futures  is  made  a  privilege  by  stat- 
ute, and  persons  dealing  therein  are  required  to  take  out  a  license  on 
the  payment  of  a  specific  tax,  it  is  certain  that  neither  a  licensed  dealer 
nor  one  who  deals  with  him  can  be  prosecuted  criminally  for  deal- 
ing in  futures.** 

22.  Elections. — ^Although  the  authorities  are  by  no  means  uni- 
form, it  seems  generally  to  have  been  held  that  elections  are  not 
games  and  that  consequently  betting  on  an  election  is  not  gaming 
within  the  meaning  of  general  statutes  prohibiting  gaming  and 
gambling  devices.*'  In  most  jurisdictions,  however,  there  are  posi- 
tive statutory  enactments  msiking  all  betting  in  connection  with 
elections  penal.** 

23.  Miscellaneous  Examples. — Cockfighting  is  gaming  within  the 
spirit  or  meaning  of  statutes  prohibiting  gambling,  and  the  betting 
thereon  or  keeping  an  estabhshment  where  cockfighting  is  carried 
on  is  generally  held  to  be  unlawful  and  indictable.**  Betting  on  the 
game  of  bagatelle  at  a  public  place  is  ordinarily  a  violation  of  the 
statutes  against  gaming,  and  it  is  equally  so  if  the  person  plays  as 
well  as  bets.**  A  lottery  is  gaming  within  the  provisions  of  a  city 
charter  authorizing  the  city  to  prevent  and  suppress  gaming.**  The 
sporting  artifice  (jommonly  called  a  "gift  enterprise,"  by  which  a 
merchant  sells  his  wares  for  their  market  value,  but  by  way  of  induce- 
ment gives  to  each  purchaser  a  ticket  which  entitles  him  to  a  chance 
to  win  certain  prizes,  to  be  determined  after  the  manner  of  a  lottery, 
is  common  gaming  under  the  statutes,  and  all  persons  aiding  or 
abetting  such  a  transaction  are  liable.*^  A  foot  race  has  been  adjudged 
to  be  a  game.*^  Baseball  is  a  game  of  skill  within  the  meaning  of 
a  statute  making  it  unlawful  to  bet  money  or  any  valuable  thing 
on  any  game  of  hazard  or  skill.  So  a  wrestling  match  is  a  game 
of  skill,  and  a  bet  thereon  is  gaming  within  the  meaning  of  such 
a  statute.  But  for  tliree  bicycle  clubs  to  contest  for  a  cup,  purchased 
by  the  voluntary  subscriptions  of  persons  not  members  of  any  of 
the  clubs,  and  offered  as  a  prize  in  a  series  of  bicycle  races,  is  not 
betting,  nor  gambling,  nor  against  public  policy.**    The  game  known 

11.  Miller   v.    Shropshire,   124    Ga.   42   S.  W.  291,  38  L.R.A.  719.     See 
829,  53  S.  E.  335,  4  Ann.  Cas.  574  and   also  Elections,  vol.  9,  p.  1178. 
note  (action  for  a  penalty,  but  crim-       14.  Note:  121  A.  S.  R.  696. 

inal  phase  discussed  and  principles  con-       15.  Note :  121  A.  S.  R.  694. 
trolling  it  laid  down).    See  supra,  par.       16.  Ex  p.  Kameta,  36  Ore.  251,  60 

6.  Pac.  394,  78  A.  S.  R.  775.     See  also 

12.  Hickerson  v.  Benson,  8  Mo.  8,  generally,  Lottehies. 

40  Am.  Dec.  115;  State  V.Smith,  Meigs  17.  Notes:   33   Am.  Dec.  136;   121 

(Tenn.)  99,  33  Am.  Dec.  132.  A.  S.  R.  699. 

13.  Com.    V.    Shouse,    16    B.    Mon.  18.  Ellis  v.  Beale,  18  Me.  337,  36 
(Ky.)   325,  63  Am.  Dec.  551;  Miller  Am.  Dec.  726. 

V.  State,  33  Miss.  356,  69  Am.  Dec.  19.  Note:  121  A.  8.  R.  696.  See 
351;  Rich  v.  State,  38  Tex.  Crim.  199,  also  supra,  par.  10. 

723 


§  24  GAMING  12  R.  C.  L. 

as  tenpins  or  bowls  is  not  a  game  of  chance  for  betting  at  which  the 
participants  are  guilty  of  gaming.  On  the  other  hand  the  Chinese 
game  of  fantan  is  a  game  of  pure  chance,  and,  when  played  for  any- 
thing of  value,  constitutes  gambling  within  the  meaning  of  a  statute 
making  unlawful  any  game  played  for  anything  of  value  with  any 
device  or  means  suitable  and  convenient  for  that  purpose,  and  in  which 
the  game  depends  largely  on  chance,  or  more  on  chance  than  on  skill.*^ 
The  trading  stamp  device  is  merely  a  form  of  advertising,  and  does- 
not  partake  of  the  nature  of  a  lottery,  gift,  enterprise,  or  gaming, 
there  being  in  it  no  element  of  chance.*  Other  prohibited  games  or 
forms  of  gambling  are  the  game  called  thimble,  or  thimbles  and  balls, 
played  with  thimbles  and  balls,  the  stake  depending  on  designating 
a  thimble  under  which  a  ball  has  been  placed,  the  game  called  and 
known  as  "keno,"  *  the  game  of  lotto,  a  shooting  match,  and  selling 
prize  candy  packages.* 

Place  of  Offense 

24.  Tavemsy  Public  Houses,  Places,  Highways,  Resorts. — To  con* 
vict  one  of  the  crime  of  gaming  it  is  often  necessary  to  show  that  the 
playing  or  betting  occurred  at  some  particular  plac§,  gaming  at  which 
is  expressly  prohibited  by  statute.  This  is  because  in  many  juris- 
dictions the  statutes  particularly  enumerate  the  places  at  which  gam- 
ing is  illegal,  thereby  at  least  impliedly  exempting  from  criminality 
playing  or  betting  at  all  other  places.  Among  the  places  gaming  in 
or  at  which  is  frequently  made  the  subject  of  express  statutory  pro- 
hibition may  be  mentioned  houses  for  retailing  spirituous  liquors, 
any  storehouse,  tavern,  inn,  hotel,  or  other  public  house,*  any  common 
gaming  house,*  any  street,  highway,*  or  other  public  place,'  any 
racefield,  or  any  outhouse  where  people  resort,  and  in  some  jurisdic- 
tions any  place  except  a  private  residence  occupied  by  a  family.*  The 
clubroom  of  a  private  incorporated  social  club,  in  which  liquors  are 

20.  Note:  121  A.  S.  R.  700.  6.  Note:  39  L.R.A.  681.    See  Marks- 

1.  Ex  p.  Drexel,  147  Cal.  763,  82  ville  v.  Worthy,  123  La.  432,  49  So. 
Pac.  429,  3  Ann.  Cas.  878,  2  L.R.A.  11,  131  A.  S.  R.  353,  wherein  by 
(N.S.)  588  and  note.  See  also  Trad-  virtue  of  local  statute  it  is  held  that 
ing-Stamps.  playing  cards  for  money  is  not  unlaw- 

2.  Note:  121  A.  S.  R.  698,  700.  ful  except  when  such  gambling  is  car- 

3.  Note:  33  Am.  Dec.  136.  ried   on    in   or  in   view   of  a   public 

4.  Ansley  v.  State,  36  Ark.  67,  38  highway  or  street. 

Am.  Rep.  29;  Cole  v.  State,  28  Tex.  7.  Greenville  v.  Kemmis,  58  S.  C. 

App.  536,  13  S.  W.  859,  19  A.  S.  R.  427,   36    S.   E.   727,  50   L.R.A.   725. 

856;  Koenig  v.  State,  33  Tex.  Crim.  8.  Purvis  v.   State,  62   Tex.   Crim. 

367,  26  S.  W.  835,  47  A.  S.  R.  35.  302,  137  S.  W.  701,  Ann.  Cas.  1913C 

Notes:  38  L.R.A.(N.S.)   321;  Aim.  536. 

Cas.  1913C  541.  Note:  38  L.R.A.(N.S.)  32L 

5.  As  to  what  is  a  gaming  house,  See  infra,  par.  25. 
see  infra,  par.  35. 
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49old  only  to  members,  and  the  receipts  used  only  to  keep  up  and 
replenish  the  stock  of  liquor  for  the  club,  has  been  held  not  to  be  a 
^'public  house"  or  a  "house  for  retailing  spirituous  liquors"  within  the 
meaning  of  a  statute  imposing  a  fine  on  any  person  who  plays  any 
game  of  cards  in  such  house.*  Under  some  acts  it  is  not  necessary  to 
fihow  that  anything  was  bet  when  card  playing  occurred  at  a  house 
for  retailing  spirituous  liquors,  storehouse,  tavern,  inn  or  any  other 
public  house,  or  in  any  street,  highway  or  other  public  place,  or  io 
any  outhouse  where  people  resort.*®  In  other  jurisdictions,  however, 
it  seems  that  a  statute  forbidding  "any  game  of  cards,  dice,  or  other 
gaming  device"  at  any  tavern  or  dram-shop,  does  not  include  the 
playing  of  cards  without  any  bet  or  stake  depending  thereon.** 

25.  Playing  Cards  at  Private  House. — It  may  be  laid  down  as  a 
general  proposition  that  it  is  not  unlawful  to  play  or  bet  at  cards  at 
a  private  house  or  residence,  from  which  the  public  are  excluded, 
where  those  participating  come  as  the  guests  of  the  host  and  strictly 
on  invitation,  and  where  games  are  not  conducted  with  such  fre- 
quency as  in  law  to  impress  upon  the  private  house  or  residence  the 
character  of  a  common  resort  or  a  public  place.**  Under  some  stat- 
utes, however,  it  seems  that  even  if  the  card  playing  was  pursued  in 
a  man's  private  house  he  might  be  held  guilty  if  the  playing  was  or 
could  be  seen  from  the  piiblic  road.**  Moreover,  in  the  interpreta- 
tion of  the  acts  against  gaming,  some  courts  have  taken  a  very  liberal 
view  of  what  constitutes  a  public  place,  so  as  to  include  within  the 
statutory  prohibitions  card  playing  in  many  places  which  prima 
facie  are  private  houses,  but  which  are,  as  has  been  judicially  stated, 
*'for  the  time  made  public  by  the  assemblage  of  people,  whether  by  the 
allurements  of  the  gaming  or  otherwise."  An  important  test  in  de- 
termining the  character  of  a  house,  whether  private  or  public  within 
the  meaning  of  a  statute  against  gaming,  seems  to  be  whether  those 
playing  there  come  on  special  invitation  or  are  allowed  to  come  and 
go  without  being  invited  and  without  restraint.**  Again,  under  a 
particular  local  statute  it  has  been  repeatedly  held  that  card  playing 
at  a  private  house  is  indictable  unless  it  occurs  at  a  private  residence 
''occupied  by  a  family,"  and  that  even  then  it  is  unlawful  if  it  can 
be  shown  that  such  residence  is  "one  commonly  resorted  to  for  the 
purpose  of  gaming."  **    A  one-room  house  occupied  by  a  bachelor, 

9.  Koenig  v.  State,  33  Tex.  Crim.  12.  Purvis  v.  State,  62  Tex.  Crim. 
367,  26  S.  W.  835,  47  A.  S.  R.  35  302,  137  S.  W.  701,  Ann.  Cas.  1913C 
and  note.  536  and  note.    For  a  few  authorities 

Note:  Ann.  Cas.  1912A  996.  to  the  contrary,  which,  however,  have 

10.  Purvis  V.  StatiB,  62  Tex.  Crim.  in  the  most  part  been  overruled,  see 
302,  137  S.  W.  701,  Ann.  Cas.  1913C   Ann.  Cas.  1912A  996  note. 

636.  13.  Note:  Ann.  Cas.  1913C  539. 

11.  Ansley  v.  State,  36  Ark.  67,  38       14.  Note:  Ann.  Cas.  1913C  540. 
Am.  Rep.  29.  15.  Hipp  v.   State,  45  Tex.   Crim. 
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is  not  a  private  residence  occupied  by  a  family.  And  where  it  ap- 
peared that  a  house  was  occupied  only  by  two  boys,  seventeen  and 
fifteen  years  of  age,  the  rest  of  the  family  having  moved  away,  the 
court  held  that  the  house  was  not  a  residence  occupied  by  a  family, 
within  such  an  exception  in  the  statute  against  gaming.**  But  a 
tent  occupied  by  a  divorced  man  and  his  child  as  their  only  place  of 
residence  has  been  held  to  be  a  private  residence  occupied  by  a  fam- 
ily.*' Evidence  that  three  or  four  games  in  which  five  or  six  persons 
took  part  were  played  in  the  defendant's  residence  has  been  held 
sufficient  to  show  that  the  house  was  commonly  resorted  to  for  pur- 
poses of  gaming.*®  But  evidence  of  only  one  playing  is  insufficient  to 
support  such  an  allegation.** 


*^^ 


III.  Keeping  or  Exhibiting  Gaming  Tables  or  Devices 

26.  In  GeneraL — While  the  act  of  gaming  itself  may  be  and  often 
is  by  statute  made  a  criminal  offense,  much  of  the  penal  legislation 
looking  to  the  suppression  of  gambling  that  has  been  adopted  in  the 
several  states  has  been  directed  against  the  business  of  promoting 
wagering  in  its  various  forms,  thus  suppressing  gaming  indirectly  by 
making  the  keeping  of  places  where  such  business  has  been  carried 
on  illegal.*®  Accordingly  in  many  states  there  are  statutes  which  in 
general  make  it  unlawful  to  set  up,  keep  or  exhibit  gaming  or  gam- 
bling devices,  or  which  more  specifically  provide  in  substance  that 
whoever  keeps  or  exhibits  for  gain,  or  to  win  or  gain  money,  any  gam- 
ing table  or  any  apparatus,  device  or  machine  of  any  kind  or  descrip- 
tion, for  the  purpose  of  betting  or  gaming,  shall  be  punishable  crim- 
inally.* The  word  "device"  is  interpreted  as  meaning  the  tangible 
thing  with  which  the  game  on  which  money  may  be  lost  or  won  is 
played,  as  distinguished  from  the  game  itself.*  It  need  not  necessarilj- 
be  intended  solely  for  gambling  purposes.* 

200,   75   S.   W.   28,   62   L.R.A.   973;  v.  People,  193  111.  635,  61  N.  E.  1054, 

Purvis  V.   State,  62  Tex.  Crim.  302,  86  A.   S.  R.  352;   State  v,  Robbins, 

137  S.  W.  701,  Ann.  Cas.  1913C  536  124  Ind.  308,  24  N.  E.  978,  8  L.R.A. 

and  note.  438;  James  v.  State,  (Okla.)  113  Pac 

16.  Note:  Ann.  Cas.  1913C  542.  226,  33  L.R.A.(N.S.)   827;  Hanks  v. 

17.  Hipp  V.  State,  45  Tex.  Crim.  State,  54  Tex.  Crim.  1,  111  S.  W.  402, 
200,  75  S.  W.  28,  62  L.R.A.  973.  17  L.R.A.(N.S.)  1210;  Seattle  v.  Mac- 

18.  Note:  Ann.  Cas.  1913C  542.  Donald,  47  Wash.  298,  91  Pac.  952, 

19.  Purvis  V.  State,  62  Tex.  Crim.  17  L.R.A.(N.S.)  49. 

302,  137  S.  W.  701,  Ann.  Cas.  1913C  2.  James  v.  State,  4  Okla.  Crim.  587, 

536  and  note.  112  Pac.  944,  140  A.  S.  R    693,  34 

20.  State  v.  Harboume,  70  Conn.  L.R.A.(N.S.)  515;  State  v.  Ayers,  49 
484,  40  Atl.  179,  66  A.  S.  R.  126,  40  Ore.  61,  88  Pac.  653,  124  A.  S.  JR. 
L.R.A.   607.     See  infra,  par.   35.  1036,  10  L.R.A.(N.S.)  992. 

1.  State    V.    Harboume,    70    Conn,       Note:  17  L.R.A.(N.S.)   1210. 
484,  40  Atl.  179,  66  A.  S.  R.  126,  40       3,  State   v.   Sanders,  80   Ark.   353, 
L.R.A.  607;  Irvin  v.  State,  52  Fla.  51,  111  S.  W.  454,  19  L.R.A.(N.S.)  913. 
41  So.  785,  10  Ann.  Cas.  1003;  Frost 
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27.  What  Is  a  Gaming  Table. — Any  table  kept  and  used  for  gam- 
ing is  a  "table  for  gaming,"  within  the  meaning  of  the  stiatutes  pro- 
hibiting the  keeping  or  exhibiting  of  such,  though  it  has  no  peculiar 
devices  or  appliances,  and  is  not  necessarily  used  in  playing  any  par- 
ticular game.*  A  table  or  contrivance,  however,  to  come  within  the 
meaning  of  such  a  statute,  must  be  such  as  is  ordinarily  used  in  gam- 
bling for  money,  or  property,  when  it  is  not  specij^lly  named  in  the 
statute.*  Moreover,  a  table,  to  come  within  the  statutory  meaning  of  a 
gaming  table,  must  be  kept  or  exhibited  for  the  purpose  of  obtaining 
bettors,  it  being  not  the  structure  of  a  table  that  determines  whether  or 
not  it  is  a  gaming  table,  but  the  character  of  the  game  that  is  played 
on  it.  Hence,  a  table  with  a  hole  in  the  center,  through  which  players 
playing  the  game  of  draw-poker  drop  a  chip  for  the  owner  of  the  table,, 
when  they  hold  threes,  flushes,  or  full  hands,  is  not  a  gaming  table,, 
within  the  meaning  of  the  statute.*  To  convict  for  keeping  and  ex- 
hibiting a  gaming  table  for  the  purpose  of  gaming,  however,  it  is  not 
necessary  to  show  that  any  betting  was  done,  or  that  money  or  any- 
thing-of  value  was  wagered.  Under  a  statute  prohibiting  the  use  of 
roulette,  A  B  C  or  faro  table,  or  "other  table  of  like  character,"  for 
gambling  purposes,  the  words  "other  table  of  like  character"  embrace 
any  table  on  which  visible,  material  or  mechanical  means  are  employed 
to  dispose  of  money  or  other  article  of  value  by  chance,  under  con- 
ditions of  risk,  and  with  the  result  of  profit  to  one  of  the  participants 
and  loss  to  another.  Hence  a  table  in  the  nature  of  a  roulette  table, 
upon  which  articles  of  merchandise  are  gambled  for,  is  a  gaming 
table  and  a  gambling  device.' 

28.  Poker  Tables,  Crap  Tables,  Chuck-a-luck. — A  poker  table  on 
which  are  used  poker  chips  and  cards  for  gaming  has  been  held  not 
to  be  a  gambling  device  within  the  meaning  of  a  statute  making  it  a 
felony  for  anyone  to  set  up  or  keep  any  gambling  device  commonly 
called  ABC,  faro  bank,  roulette,  equality,  keno,  or  any  kind  of 
gambling  table  or  gambling  device.®  In  a  number  of  jurisdictions 
it  seems  that  unless  a  poker  table  is  expressly  mentioned  in  the  statute 
against  gambling  it  is  not  regarded  as  being  a  gambling  device.*  It 
has  been  decided,  however,  that  a  statute  which  prohibits  the  keeping 
or  exhibition  of  gaming  tables  is  not  confined  to  tables  on  which  bank- 
ing games  are  played,  and  includes  tables  for  games  of  cards,  such  as 
draw-poker.  1*    And  under  a  statute  prohibiting  the  setting  up  or  keep- 

4.  State  V.   Sanders,   86  Ark.   353,  8.  Note:  121  A.  S.  R.  701. 

Ill  S.  W.  454,  19  L.R.A.(N.S.)  913  j  9.  Lyle  v.  State,  30  Tex.  App.  118,. 

State  V.  Cbauvin,  231  Mo.  31,  132  S.  16  S.  W.  765,  28  A.  S.  R.  893. 

W.  243,  Ann.  Cas.  1912A  992.  10.  Note:  121  A.  S.  R.  701.     See 

6.  Note :  121  A.  S.  R.  701.  also  State  v.  Chauvin,  231  Mo.  31,  132 

6.  Lyle  v.  State,  30  Tex.  App.  118,  S.    W.    243,   Ann.    Cas.    1912A    992^ 
16  S.  W.  765,  28  A.  S.  R.  893.  where  an  indictment  charging  defend- 

7.  Note:  121  A.  S.  R.  694,  701.  ant  with  having  feloniously  set  up  and 
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ing  "any  kind  of  gambling  table  or  gambling  device,  adapted,  devised, 
and  designed  for  the  purpose  of  playing  any  game  of  chance  for  money 
or  property,*'  and  the  inducing,  enticing  or  permitting  "any  person  to 
bet  or  play  at  or  upon  any  such  gaming  table  or  gambling  device,"  it 
has  been  held  to  be  immaterial  whether  the  table  on  which  a  game  of 
poker  is  played  is  a  gambling  device  or  not,  since  it  is  a  table  adapted, 
devised,  or  designed  for  the  purpose  of  playing  any  game  of  chance  for 
money  or  property,  and  accordingly  one  who  permits  any  person  to 
bet  on  and  play  poker  on  such  a  table,  is  guilty  of  a  violation  of  the 
statute.^^  A  crap  table,  although  not  specially  mentioned  in  a  statute, 
has  been  said  to  be  an  illegal  gambling  device  within  its  meaning  when 
it  prevents  anyone  from  setting  up  or  keeping  any  kind  of  a  gambling 
table  or  gambling  device  adapted  for  the  purpose  of  playing  games  of 
chance;  **  and  whether  a  table  used  is  specially  adapted,  devised  and 
designed  for  the  purpose  of  playing  the  game  called  craps,  for  money 
or  property,  is  immaterial,  so  long  as  it  is  used  for  such  purpose  and 
persons  are  permitted  to  bet  at  or  play  upon  such  table.**  A  chuck- 
a-luck  table,  though  not  specially  mentioned  in  a  statute  against 
gaming,  has  also  been  held  to  come  within  its  provisions.** 

29.  Pool  and  Billiard  Tables. — Although  playing  at  pool  or  bill- 
iards may  be  a  lawful  amusement,  the  police  power  of  a  state  justifies 
a  municipal  ordinance  prohibiting  the  keeping  of  billiard  or  pool 
tables  for  hire  or  public  use,**  and  such  an  ordinance  does  not  con- 
stitute a  denial  of  the  equal  protection  of  the  laws  because  hotel  keepers 
are  permitted  to  maintain  a  billiard  or  pool  room  in  which  their  reg- 
ular and  registered  guests  may  play.**  However,  a  general  ordinance 
cannot  be  enacted  by  a  municipality  prohibiting  the  operation  of  all 
pool  rooms,  without  regard  to  the  manner  in  which  they  are  operated 
when  pool  rooms  are  legalized  by  statute.*'  Whether  the  keeping  of 
a  pool  or  billiard  table  is  the  keeping  of  a  gambling  device  within  the 
meaning  of  a  statute  prohibiting  such  keeping  depends  generally  on 
whether  the  keeper  of  the  table  had  knowledge,  or  might  .by  reason- 
able diligence  have  known,  that  the  table  was  used  by  the  players  for 

kept  a  gambling  device,  to  wit,  a  poker  f ul  for  adults  to  play  billiards  it  is 

table,  was  without  question  conceded  made   criminal   for   the   keeper   of    a 

to  be  sufficient.  billiard   table   to   permit   a   minor  to 

11.  State  V.  Mathis,  206  Mo.  G04,  play  without  the  consent  of  hia  parent 
105   S.   W.   604,  121   A.   S.   R.   687.  or  guardian.     See   Conyers  v.  State, 

12.  Note:  121  A.  S.  R.  701.  50  Ga.  103,  15  Am.  Rep.  686;  Stern 

13.  State  V.  Mathis,  206  Mo.  604,  v.  State,  53  Ga.  229,  21  Am.  Rep.  266, 
105  S.  W.  604,  121  A.  S.  R.  687.  16.  Murphy   v.    California,  225   U. 

14.  Notes:  121  A.  S.  R.  701,  702;  S.  623,  32  S.  Ct.  697,  56  U.  S.  (L. 
17  L.R.A.(N.S.)   1210.  ed.)  1229,  41  L.R.A.(N.S.)  153. 

16.  Murphv  V.  California,  225  U.  17.  Crittenden  v.  Boonevilie,  92 
S.  623,  32  S.  Ct.  697,  56  U.  S.  (L.  Miss.  277,  45  So.  723,  131  A.  S.  R, 
ed.)  1229,  41  L.R.A.(N.S.)  153.  518.     See  infra,  par.  30. 

In  some  states  while  it  is  not  unlaw- 
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gaming  purposes.  A  pool  table  for  the  use  of  which  the  loser  of  the 
game  is,  to  the  knowledge  of  the  keeper,  to  pay,  is  a  gambling  device 
within  the  meaning  of  such  statutes.*®  But  evidence  that  the  defend- 
ant owned  a  pool  table  on  which  games  were  sometimes  played  for 
table  fees,  it  not  being  shown  that  the  defendant  kept  the  table  for 
gaming  purposes,  or  that  he  knew  it  was  so  used  by  the  players,  but, 
on  the  contrary,  it  appearing  that  he  forbade  and  prevented  the  use 
of  the'tables  for  that  purpose  and  kept  notices  posted  forbidding  those 
using  the  table  from  betting  on  the  games,  has  been  Tield  insufficient 
to  support  a  conviction  for  exhibiting  a  gaming  table.** 

30.  Effect  of  Licensing  Gaming  Tables. — When  a  table  which  is 
ordinarily  used  for  the  purpose  of  gaming  is  licensed  under  the  rev- 
enue laws,  one  who  keeps  and  exhibits  it  after  the  license  has  been 
obtained  cannot,  as  a  general  rule,  be  punished  criminally  for  gaming. 
Thus,  when  a  statute  imposes  a  license  tax  upon  a  keno  table,  it  is  not 
unlawful  to  maintain  a  table  for  the  playing  of  keno,  although  an 
earlier  statute  made  it  an  offense  to  maintain  such  tables.*^  But, 
though  some  authorities  to  the  contrary  can  be  found,  the  general  rule 
seems  to  be  that  the  licensing  of  a  table  or  other  device  for  the  playing 
of  games,  which  is  not  generally  recognized  to  be  a  gaming  table  or 
device  and  ordinarily  is  not  used  for  gaming  purposes,  does  not  author- 
ize the  use  of  the  table  or  device  for  the  purpose  of  gaming.  Thus,  the 
imposition  by  the  state  of  a  tax  on  every  keeper  of  a  pool  table  does  not 
authorize  betting  at  such  tables.*  And  a  license  for  the  keeping  of 
billiard  tables  only  legalizes  the  game  of  billiards  proper  in  the  popu- 
lar and  commonly  received  acceptation  of  that  terra.  Hence,  it  has 
been  held  that  such  games  as  faro  or  rondo  are  not  within  the  protec- 
tion of  a  license  to  keep  billiard  tables ;  nor  is  the  playing  of  a  game  of 
pool  on  a  billiard  table  for  drinks  within  the  protection  of  such  a 
license.* 

31.  Slot  Machines. — There  are  so  many  kinds  of  slot  machines, 
differing  so  much  in  construction  and  operation  and  used  for  such 
varied  purposes,  that  it  is  difficult  to  lay  down  any  general  rule  fixing 
their  status  with  reference  to  the  question  of  gaming  or  gambling. 
A  slot  machine,  it  has  been  said,  is  not  per  se  a  gambling  device,  since 
it  may  be  used  or  played  upon  for  innocent  purposes,  and  the  courts 

18.  State  V.  Sanders,  S6  Ark.  353,  prosecution  nnder  the  state  laws  for 
111  S.  W.  454,  19  L.R.A.(N.S.)  913  setting  up  and  exhibiting  the  table, 
and  note.  4  Ann.  Cas.  577  note. 

Note:  2  Ann.  Cas.  619.  See  generally,  Municipal  Corpora- 

See  supra,  par.  12.  tions. 

19.  Note:  2  Ann.  Cas.  619.  1.  Hopkins  v.  State,  122  Qa.  583, 

20.  Note:  4  Ann.  Cas.  575.  See  50  S.  E.  361,  2  Ann-  Cas.  617  and 
also  supra,  par.  6.  note,  69  L.R.A.  117. 

If  a  city  has  no  authority  under  its       2.  State  v.  Price,  12  Gill  &  J.  (Md.> 
charter  to  license  gaming  tables,  the   260,  37  Am.  Dec.  81. 
fact  that  it  has  issued  a  license  for       Note:  4  Ann.  Cas.  576. 
a  gaming  table  is  not  a  defense  to  a 
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cannot  therefore  take  judicial  notice  that  every  slot  machine  is  a 
gambling  device,  as  the  use  to  which  it  is  put  must  determine  its 
character.*  In  general,  however,  any  slot  machine,  regardless  of  its 
description  and  although  it  is  a  mere  automaton  which  keeps  and  runs 
itself,  will  be  deemed  to  be  an  unlawful  gambling  device,  where  the 
one  who  plays  the  machine  stands  to  win  or  lose  money,  tradje  checks, 
or  prizes,  by  a  chance,  or  more  broadly,  where  there  is  an  element 
of  chance  in  its  operation.*  And  where  the  return  to  the  player  is 
dependant  on  an  element  of  chance  the  generally  prevailing  opinion 
seems  to  be  that  a  slot  machine  is  a  gambling  device  even  though  the 
player  is  assured  of  his  money's  worth  of  some  commodity,  and  hence 
cannot  lose.*  Accordingly,  it  has  been  held  that  a  person  who  main- 
tains a. "nickel  in  the  slot"  machine  displaying  a  "pokei*  hand,"  by 
which  a  person  depositing  a  nickel  and  playing  the  machine  is  entitled 
to  a  cigar  or  a  package  of  chewing-gum,  each  valued  at  five  cents, 
and  in  addition  thereto,  a  prize  according  to  the  "hand"  displayed, 
violates  a  statute  providing  that  no  person  "shall  keep,  maintain,  em- 
ploy, or  carry  on  any  lottery,  or  other  scheme  or  device  for  the  hazard- 
ing of  any  money  or  valuable  thing."  •  Moreover,  the  added  fact  that 
a  slot  machine  which  delivers  an  article  worth  the  coin  deposited,  and 
sometimes  tickets  for  additional  chances,  also  indicates  before  each 
transaction  what  will  be  delivered,  does  not  prevent  its  being  within 
the  operation  of  a  statute  prohibiting  gaming  devices.'  Nor  does  the 
fact  that  slot  machines  were  not  invented  at  the  time  of  the  passage  of 
a  statute  against  every  species  of  gaming  device  afford  any  reason  why 
they  should  not  be  comprehended  within  the  meaning  of  such  stat- 
utes.® In  some  jurisdictions  slot  machines  are  expressly  brought 
within  the  purview  of  gambling  statutes.*     And  under  the  express 

8.  Note:  20  Ann.  Cas.  131.  chance  or  gaming.     Ann.  Cas.  1915C 

4.  Meyer  v.  State,  112  Ga.  20,  37  174  note. 

S.  E.  96,  81  A.  S.  R.  17,  51  L.RA.  5.  Ferguson  v.  State,  178  Ind.  568, 

496;  Ferguson  v.  State,  178  Ind.  568,  99  N.  E.  806,  Ann.  Cas.  1915C  172, 

99  N.  E.  806,  Ann.  Cas.  1915C  172  42  L.R.A.(N.S.)   720;   Lang  v.  Mer- 

and  note,  42   L.R.A.(N.S.)    720   and  win,  99  Me.  486,  59  Ati.  1021,  105 

note;  Muller  v.  Wm.  F.  Stoecker  Cigar  A.  S.  R.  293. 

Co.,  89  Neb.  438,  131  N.  W.  923,  34  Notes:   121  A.   S.  R.  703  et  seq.; 

L.R.A.(N.S.)  573  and  note;  Territory  20   L.R.A.(N.S.)    242,   243;   20   Ann. 

V.  Jones,  14  N.  M.  579,  99  Pac.  338,  Cas.  133,  134. 

20  Ann.  Cas.  128  and  note,  20  L.R.A.  6.  Meyer  v.  State,  112  Ga.  20,  37 

(N.S.)  239  and  note;  Woods  v.  Cott-  S.  E.  96,  81  A.  S.  R.  17,  51  L.R.A. 

rell,  55   W.  Va.  476,  47  S.   E.   275,  496. 

.104  A.  S.  R.  1004,  2  Ann.  Cas.  335,  7.  Ferguson  v.  State,  178  Ind.  568, 

65  L.R.A.  616.  99  N.  E.  806,  Ann.  Cas.  1915C  172 

Note:  121  A.  S.  R.  703  et  seq.  and  note,  42  L.R.A.(N.S.)   720. 

Some  recent  English  cases  have  held  8.  Note :  20  Ann.  Cas.  131. 

that  where  there  is  a  governing  element  9.  Bobel  v.  People,  173  III.  19,  50 

of  skill  in  the  playing  of  a  slot  machine  N.  E.  322,  64  A.  S.  R.  64. 

it   cannot   he   considered   a    game   of  Note:  Ann.  Cas.  1915C  174. 

730 


12  R.  C.  L.  GAMING  §  32 

provisions  of  a  local  statute,  a  slot  machine  may  be  a  gambling  device^ 
and  the  mere  keeping  of  it  a  criminal  offense,  whether  the  machine  is 
kept  for  gambling  or  not.** 

32.  Miscellaneous  Gaming  Devices. — The  weight  of  authority  in- 
clines decidedly  to  the  view  that  an  ordinary  pack  of  playing  cards, 
when  used  for  gambling  purposes,  is  a  gambling  device  within  the 
meaning  of  a  statute  prohibiting  gambling  with  any  gambling  device 
whatever.**  However,  on  the  theory  that  in  such  a  case  there  is 
present  none  of  the  equipment  or  paraphernalia  of  the  gambling 
establishment,  playing  cards  for  money  on  a  blanket  in  a  shed  as  an 
attachment  of  a  dance  has  been  held  not  to  warrant  conviction  under  a 
statute  providing  that  any  person  who  shall,  for  the  purpose  of  gam- 
ing, exhibit  any  gaming  table,  bank,  or  device,  shall  be  guilty  of 
felony.**  The  game  of  crackloo  is  a  gambling  device  when  played  for 
money,  and  so  is  the  game  of  lotto  if  a  lotto  table  is  kept  at  which  such 
game  is  played.  Dice  constitute  a  gambling  device  within  the  meaning 
of  a  statute  providing  punishment  for  keeping  or  exhibiting  for  gain 
^'any  gambling  apparatus,  device,  table  or  machine  of  any  kind  or 
description  under  any  denomination  or  name  whatever."  And  a 
person  who  sets  up,  keeps  or  exhibits  the  apparatus  with  which  the 
game  of  keno  is  played  is  guilty  of  setting  up,  keeping  or  exhibiting  a 
gambling  device,  and  is  liable  to  the  penalty  for  such  an  offense.** 
The  contrivance  commonly  known  as  a  "stock  clock"  is  a  gambling 
device  within  the  meaning  of  an  ordinance  prohibiting  the  keeping  or 
setting  up  of  any  gambling  device  designed  to  be  used  in  gambling  or 
gaming.**  But  a  telegraph  wire,  blackboard,  and  ticker  used  in  a 
bucket  shop  by  a  broker  in  obtaining  and  publishing  the  rise  and  fall 
of  prices  in  the  New  York  market  are  not  "gambling  devices"  within 
the  meaning  of  a  criminal  statute,  for  these  appliances  may  be  used 
for  lawful  as  well  as  for  unlawful  purposes.**  Nor  are  a  gun  and  tar- 
get, although  used  as  the  means  of  betting  money,  a  gambling  device 
within  the  meaning  of  a  statute  enumerating  "A  B  C,  faro  bank,  E  0, 
roulette,  equality,  and  keno,"  and  prohibiting  betting  on  any  other 
gambling  device.**  A  horse  race  has  been  decided  not  to  be  a  gam- 
bling device  within  the  meaning  of  a  statute  prohibiting  the  setting  up 
or  keeping  gambling  devices  and  prohibiting  betting  on  them  and  on 
games  played  at  or  by  means  of  these  devices.*'    Nor  is  a  pool  ticket 

10.  Bobel  V.  People,  173  111.  19,  50  14.  Notes:  121  A.  S.  R.  703;  17 
N.  E.  322,  64  A.  S.  R.  64.  Ann.  Cas.  709. 

11.  Notes:  33  Am.  Dec.  135;  121  15,  Ives  v.  Boyce,  85  Neb.  324,  123 
A.  S.  R.  702;  17  L.R.A.(N.S.)  1210  N.  W.  318,  25  L.R.A.(N.S.)  157; 
et  seq.  James  v.  State,  4  Okla.  Crim.  587, 112 

12.  Hanks  v.  State,  54  Tex.  Crim.  Pac.  944,  140  A.  S.  R.  693,  34  L.R.A. 
1,  111  S.  W.  402, 17  L.R.A.(N.S.)  1210  515. 

jind  note.  16.  Note :  121  A.  S.  R.  702. 

13.  Note:  121  A.  S.  R.  698,  702.  17.  James  v.  State,  (Okla.)  113  Pac 
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on  a  horse  race  a  gambling  device.**  And  under  an  information 
charging  a  defendant  with  conducting  a  banking  and  percentage  game 
played  with  certain  devices,  for  money  and  other  representatives  of 
value,  a  conviction  cannot  be  had  on  proof  that  the  accused  conducted 
a  ''turf  exchange/'  where  his  patrons  congregated  and  bet  on  horse 
races  run  at  another  place.**  However,  the  machine  or  contrivance 
known  as  "Paris  mutuals,"  or-  "French  pools,"  used  in  betting  on 
horse  racing  has  been  said  to  be  a  gambling  device  within  the  meaning 
of  a  statute  which  prohibits  the  use  of  any  contrivance  or  device  used 
in  betting,  or  other  game  of  chance,  whereby  money  or  other  thing  is, 
or  may  be,  won  or  lost.*® 

33.  Right  to  Recover  for  Loss  of  or  Injury  to  Article  Used  for 
Gambling  Purposes. — It  has  been  held  that  when  an  article  is  useful 
and  usable  for  gambling  purposes  only,  and  it  is  not  shown  that  the 
article  has  any  value  except  as  a  gambling  device,  such  vkhie  cannot 
be  regarded  as  a  legitimate  measure  of  damages  to  be  recovered  where 
the  article  is  destroyed,  and  no  damages  are  recoverable  against  a  car- 
rier for  injury  to  the  article  while  in  transit.*  On  the  other  hand,  it 
has  been  decided  that  the  mere  fact  that  personal  property  was  valuable 
only  for  gambling  purposes  was  no  defense  to  an  action  for  injury 
thereto,  where  there  was  no  evidence  that,  at  the  time  of  the  injury,  it 
was  then  being  used  for  illegal  purposes;  for  while  the  owner  might 
make  himself  subject  to  the  penal  statutes  of  the  state  by  the  use  of 
such  a  gambling  implement,  he  was  not  forbidden  to  sell  it  if  he  could 
find  a  market  therefor,  and  since  it  was  thus  valuable  for  purposes  of 
sale  its  illegal  use  would  not  authorize  its  destruction,  either  wilfully  or 
negligently.*  Other  cases  permitting  a  recovery  may  be  distinguished 
on  the  ground  that  therein  it  appeared  that  the  property,  although 
used  for  gaming  purposes,  had  a  market  value  when  used  for  a  law- 

226,  33  L.R.A.(N.S.)  827;  State  v.  9Sl,  Ann.  Cas.  1915A  1002,  45  L.R.A. 
Ayers,  49  Ore.  61,  88  Pac.  653,  124  A.  (N.S.)  776,  wherein  it  was  held  that 
S.  R.  1036,  10  L.R.A.(N.S.)  992.  under  a  statute  penalizing  not  only  the 

Notes:  121  A.  S.  R.  703;  7  L.R.A.  proprietor  of  a  lottery  but  the  pur- 
(N.S.)  900;  33  L,R.A.(N.S.)  828;  6  chasers  of  tickets  therein,  no  recovery 
Ann.    Cas.    693;    11    Ann.    Cas.    281.  could  be  had  by  the  owner  of  a  win- 

And  see  supra,  par.  17.  ning  ticket  against  one  who  bad  found 

18.  State  v.  Ayers,  49  Ore.  61,  88  the  ticket  when  lost  by  the  owner  and 
Pac.  653,  124  A.  S.  R.  1036,  10  L.R.A.  had  obtained  the  prize  thereon. 
(N.S.)  992.  It   seems,   however,   that   an   action 

19.  James  v.  State,  4  Okla.  Crim.  may  be  maintained  for  the  conversion 
587,  112  Pac.  944,  140  A.  S.  R.  693,  of  a  lottery  under  a  statute  whereby 
34  L.R.A.(N.S.)  515.  only   the   conducting   of  a   lottery   is 

20.  Note:  121  A.  S.  R.  702.  forbidden.    Ann.  Cas.  1915A  1004  note. 
1.  Miller  v.   Chicago,  etc.,  R.   Co.,   See  also  Lotteries. 

153  Wis.  431,  141  N.  W.  263,  Ann.       2.  Gulf,  etc.,  R.  Co.  v.  Johnson,  71 
Cas.  1914D  632  and  note,  45  L.R.A.   Tex.  619,  9  S.  W.  602, 1  L.R.A.  730. 
(N.S.)  334  and  note.    Compare  Roun-       Note:  45  l.R.A.(N.S.)  335. 
tree  v.  Ingle,  94  S.  C.  231,  77  S.  E. 
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ful  purpose.*  So  it  has  been  held  that  a  property  right  in  price 
■quotations  gathered  by  a  board  of  trade  is  not  destroyed  by  the  fact 
that  a  large  percentage  of  the  business  done  under  its  auspices  consists 
of  gambling  transactions,  or  that  the  news  is  susceptible  of  bad  as 
well  as  good  uses.*  Cases  where  the  right  to  recover  is  denied  on  the 
ground  that  the  property  has  been  lawfully  seized  and  destroyed  are 
<jonsidered  elsewhere.* 

34.  Summary  Destruction  of  Gambling  Devices. — ^By  virtue  of  the 
-express  provisions  of  some  anti-gambling  acts,  the  summary  seizure 
And  destruction  of  gambling  tables,  instruments,  or  devices  is  author- 
ized. As  to  the  constitutionality  of  such  statutes,  the  decisions  are  not 
in  perfect  harmony.  According  to  one  view,  where  the  legislature 
has  declared  that  a  gambling  apparatus  is  pernicious  and  dangerous  to 
the  public  and  has  prohibited  the  keeping  of  it,  such  apparatus  is  not 
a  lawful  subject  of  property  which  the  law  protects  and  is  not  to  be 
regarded  or  treated  as  a  property,  but  is  liable  to  seizure,  forfeiture, 
and  destruction  without  violating  any  constitutional  provision.*  On 
the  other  hand,  the  view  has  been  taken  that  a  statute  which  author- 
izes a  judge,  justice  of  the  peace,  or  acting  president  of  a  board  of 
police  commissioners,  to  issue  a  warrant  directing  to  be  brought  before 
him  any  prohibited  gaming  table  or  device  kept  or  used  within  his 
jurisdiction,  and  to  cause  its  destruction  without  notice  to  the  owner  or 
any  semblance  of  a  judicial  investigation,  is  unconstitutional  as 
amounting  to  a  taking  of  property  without  due  process  of  law.'  So  it 
has  been  said  that  it  is  the  use  of  such  articles  as  slot  machines  and 
gaming  tables  as  a  means  of  accomplishing  unlawful  acts,  and  not  the 
articles  themselves,  which  the  law  condemns.  Hence  if  the  court 
finds  that  when  they  were  seized  under  a  search  warrant  they  were 
1)eing  used  for  an  unlawful  purpose,  it  may  order  their  destruction ; 
hut  if  it  finds  that  they  were  not  being  so  held  or  used,  it  should  order 
their  restoration  to  the  owner.*  Devices  used  in  gaming  and  seized 
under  a  search  warrant  may  be  destroyed  by  order  of  the  court,  it  has 
been  held,  irrespective  of  whether  there  has  been  any  prosecution 

8.  Edwards  v.  American  Exp.  Co.,  193  111.  635,  61  N.  E.  1054,  86  A.  S. 

121  la.  744,  96  N.  W.  740,  63  L.R.A.  R.  352. 

467.  Note :  2  Ann.  Cas.  936. 

Notes:  45  L.R.A.(N.S.)   335;  Ann.  See  also  Constitutional  Law,  vol. 

Cas.  1914D  633,  634.  6,  p.  478. 

4.  Board  of  Trade  v.  L.  A.  Kinsey  7.  Lowry  v.  Rainwater,  70  Mo.  152, 

Co.,  130  Fed.  507,  64  C.  C.  A.  669,  35  Am.  Rep.  420. 

69  L.R.A.  59.  Notes :  19  L.R.A.  197 ;  2  Ann.  Cas. 

6.  See  infra,  par.  34.  937. 

6.  Mullen  v.  Moseley,  13  Idaho  457,  8.  State  v.  Robbins,  124  Ind.  308,  24 

00  Pac.  986, 121  A.  S.  R.  277  and  note,  N.  E.  978,  8  L.R.A.  438;  State  v.  Der- 

13  Ann.  Cas.  450  and  note,  12  L.R.A.  ry,  171  Ind.  18,  85  N.  E.  765,  131 

<N.S.)  394  and  note;  Frost  v.  People,  A.  S.  R.  237. 
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against  the  owner.*  According  to  the  provisions  of  particular  statutes^ 
however,  it  seems  that  when  gaming  tables  are  seized  under  a  warrant 
from  a  justice  he  cannot  order  them  to  be  burnt  until  their  owner  has 
been  convicted  in  a  criminal  court  on  the  charge  of  keeping  them.**^ 
It  has  been  held  that  police  authorities  cannot,  in  the  absence  of  stat- 
ute  making  possession  of  gambling  devices  an  offense,  summarily  seize 
and  retain  possession  of  such  devices  as  a  matter  of  preventive  justice^ 
when  no  charge  of  violation  of  the  laws  against  gambling  has  been 
made  against  the  one  having  them  in  possession.**  General  questions 
respecting  the  right  of  the  authorities  to  seek  and  seize  illegal  devices 
are  treated  elsewhere.** 

IV.  Keeping  Gambling  Resorts 

35.  Common  Gaming  Houses. — While  at  common  law  there  were 
no  statutes  against  gaming,**  yet  the  maintenance  of  a  common  gam- 
ing house  was  independently  of  any  statute  indictable  as  a  criminal 
nuisance  on  account  of  its  tendency  to  bring  together  disorderly  per- 
sons, promote  immorality  and  lead  to  breaches  of  the  peace.**  The 
keeping  of  a  common  gaming  house,  therefore,  is  unlawful,  whether 
the  gambling  therein  is  lawful  or  unlawful,**  and  it  is  not  essential, 
to  constitute  the  offense  of  keeping  a  common  gaming  house,  that  the 
gambling  therein  should  be  in  view  of  the  public,  or  that  the  public 
should  be  disturbed  by  noise  therein.**  Nor  is  it  material  that  a 
common  gaming  house  should  be  kept  for  lucre  or  profit.*'     Aside 

9.  State  V.  Derry,  171  Ind.  18,  85  Western  Union  Tel.  Co.,  112  Ky.  355, 
N.  E.  765, 131  A.  S.  R.  237.  67  S.  W.  59,  99  A.  S.  R.  299,  57  LJl.A. 

10.  Woods  V.  Cottrell,  55  W.  Va.  614 ;  Ehrlick  v.  Com.,  125  Ky.  742, 102 
476,  47  S.  E.  275,  104  A.  S.  R.  1004,  S.  W.  289, 128  A.  S.  R.  269, 10  L.R.A. 
2  Ann.  Cas.  933,  65  L,R.A.  616.  (N.S.)  995;  Lord  v.  State,  16  N.  H. 

11.  Wagner  v.  Upshur,  95  Md.  519,  325,  41  Am.  Dec.  729 ;  People  v.  Jack- 
52  Atl.  509,  93  A.  S.  R.  412;  Soper  v.  son,  3  Denio  (N.  Y.)  101,  45  Am.  Dec. 
Miclial,  123  Md.  542,  91  Atl.  684,  449;  People  v.  Langan,  196  N.  Y. 
L.R.A.1915A  232  and  note.  Compare  260,  89  N.  E.  921,  17  Ann.  Cas.  1081, 
Board  of  Police  v.  Wagner,  93  Md.  25  L.R.A.(N.S.)  479;  James  v.  State, 
182,  48  Ad.  455,  86  A.  S.  R.  423,  52  (Okla.)  113  Pac.  226,  33  L.R.A.(N.S.) 
L.R.A.  775,  wherein  the  court  sos-  827;  Ex  parte  Allison,  99  Tex.  455, 
tained  the  right  of  commissioners  to  90  S.  W.  870,  122  A.  S.  R.  653,  2 
seize  a  machine  admittedly  incapable  L.R.A.(N.S.)  1111  and  note. 

of  any  legal  use,  in  pursuance  of  their       15.  State  v.  Baker,  69  W.  Va.  263, 

duty  to  prevent  crime.  71  S.  E.  186,  33  L.R.A.(N.S.)  549. 

12.  See  Search  and  Seizure.  16.  Ehrlick  v.  Com.,  125  Ky.  742, 

13.  See  supra,  par.  3.  102  S.  W.  289,  128  A.  S.  R.  269,  10 

14.  State  V.  Vaughan,  81  Ark.  117,  L.R.A.(N.S.)  995;  State  v.  Baker,  69 
98  S.  W.  685,  118  A.  S.  R.  29,  11  W.  Va.  263,  71  S.  E.  186,  33  L.R.A. 
Ann.  Cas.  277,  7  L.R.A.(N.S.)   899;  (N.S.)  549. 

State  V.  Savannah,  T.  U.  P.  Charlt.       17.  State  v.  Baker,  69  W.  Va.  263, 
(Ga.)   235,  4  Am.  Dec.  708;  Com.  v.  71  S.  E.  186,  33  L.R.A.(N.S.)  549. 
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from  the  common  law  rule,  there  are  statutes  in  many  jurisdictiona 
expressly  making  penal  the  keeping  of  a  gaming  house.*® 

36.  Effect  of  Restrictions  on  Admission. — Gaming  houses  in  the 
United  States  and  in  England  are  seldom  open  to  all  the  public. 
Usually  only  those  persons  are  admitted  who  are  supposed  to  be  will- 
ing  to  have  the  law  violated.  Often  strong  doors  and  double  locks 
are  used  to  keep  out,  not  only  officers  of  the  law,  but  all  others  who  are 
not  known  to  the  proprietor  or  vouched  for  by  his  friends.  The 
word  "common"  as  applied  to  a  gaming  house  does  not,  therefore,, 
necessarily  mean  that  it  is  open  to  all  the  public,  nor  does  the  fact 
that  only  those  who  gamble  are  admitted  to  a  house  or  room  where 
gambling  is  carried  on,  and  the  rest  of  the  public  are  excluded  there- 
from, affect  the  crime  of  keeping  a  gaming  house.**  So  officers  and 
managers  of  social  clubs  wherein  gambling  has  been  permitted  have 
in  a  number  of  instances  been  held  guilty  of  keeping  and  maintaining 
a  gaming  house  in  violation  of  law,***  especially  where  it  appealed  that 
the  club  was  maintained  by  proceeds  derived  from  the  games.*  The 
provisions  of  certain  acts,  however,  have  been  held  not  to  apply  to 
cases  where  only  members  of  a  regular  club  bet  with  each  other,, 
such  acts  being  aimed  at  houses  receiving  money  from  improvident 
persons.* 

37.  Billiard  Rooms;  Turf  Exchanges;  Pool  Selling. — By  the 
weight  of  authority,  it  is  sufficient  to  bring  a  game  within  the  statutes 
against  gambling  that  the  price  therefor  is  paid  by  the  loser.^  Accord- 
ingly the  keeper  of  a  billiard  room  where  parties  with  his  knowledge 
play  billiards  with  the  understanding  that  the  loser  shall  pay  for  the 
use  of  the  table,  has  been  held  to  be  guilty  of  keeping  a  gaming  house.* 
In  several  states  statutes  have  been  enacted  and  enforced  which 
expressly  prohibit  and  punish  the  keeping  of  "turf  exchanges"  or 
places  for  pool  selling.*  However,  the  fact  that  betting  on  horse 
racing  is  not  within  the  gaming  statutes  of  a  particular  jurisdiction 
does  not  prevent  a  house  maintained  for  such  betting  from  being  a 

18.  State  V.  Harbowine,  70   Conn.       S.  See  supra,  par.  12. 

484,  40  Ad.  179,  66  A.  S.  R.  126,  40  4.  State   v.   Book,   41   la.   550,   20 

L.R.A.  607;  Thrower  v.  Atlanta,  124  Am.  Rep.  609. 

Ga.  1,  52  S.  E.  76, 1  L.R.A.(N.S.)  382;  Notes:  121  A.  S.  R.  695;  19  L.R.A. 

Rex  V.  Saunders,  12  Ont.  L.  Rep.  615,  (N.S.)  913. 

7  Ann.  Cas.  232.  For  authorities  to  the  contrary,  how- 

19.  State  V.  Baker,  69  W.  Va.  263,  ever,  see  2  Ann.  Cas.  618,  619  note. 
71   S.  E.   186,  33  L.R.A.(N.S.)    549  5.  Jones  v.  State,  38  Okla.  218,  132 
and  note.  Pac.  319,  Ann.  Gas.  1915C  1031,  44 

20.  Notes:  33  L.R.A.(N.S.)  549,  L.R.A.(N.S.)  161  and  note;  Rex  v. 
550;  Ann.  Cas.  1912A  995.  See  also  Saunders,  12  Ont.  L.  Rep.  615,  7  Ann. 
State  V.  Chauvin,  231  Mo.  31,  132  S.  Cas.  232. 

W.  243,  Ann.  Cas.  1912A  992.  Notes:   2  Ann.   Cas.  71;  11  Ann. 

1.  Note :  Ann.  Cas.  1912A  995.  Cas.  280. 


2.  Note:  33  L.R.A.(N.S.)  550. 
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criminal  nuisance.*  The  evil  character  of  the  business,  and  not  the 
violation  of  express  statutes^  is  what  stamps  it  as  a  nuisance.'  So 
ordinarily  it  is  no  defense  to  the  keeping  of  a  pool  room  that  there 
was  no  noise  or  disturbance  connected  with  it,  or  that  the  community 
was  not  disturbed  by  its  presence.®  There  is,  however,  authority  for 
the  view  that  a  place  where  pools  on  horse  races  are  sold  is  not  a 
public  nuisance  at  common  law,  nor  under  a  statute  directed  against 
the  form  of  gambling  known  as  "pool  selling,'^  including  bets  or 
wagers  on  the  result  of  any  trial  of  skill,  speed,  or  endurance,  as  the 
public  injury  sought  to  be  prevented  does  not  consist  of  an  annoy- 
ance to  the  public  of  the  neighborhood,  as  the  place,  whether  pool 
selling  is  there  conducted  or  not,  may  be  equally  harmless  to  the 
neighborhood.*  A  wooden  box  or  booth,  moved  about  on  casters 
from  one  part  to  another  of  the  grounds  of  an  incorporated  racing 
association  during  the  progress  of  a  race  meeting,  and  used  by  book- 
makers for  the  purpose  of  making  and  recording  bets  with  the  public, 
has  been  held  to  be  an  "office"  or  "place"  within  the  meaning  of 
a  statute  defining  a  common  betting  house  as  a  "house,  office,  room, 
or  other  place  opened,  kept,  or  used  for  the  purpose  of  betting."  ^" 
38.  Telegraphic  Transmission  of  Wagers. — ^It  has  been  held  that 
one  who  receives  money  in  one  state  and  transmits  it  by  telegraph  to 
another  state,  to  be  there  bet  on  horse  races  as  directed,  does  not  con- 
duct a  gambling  or  illegal  business  in  the  former  state.**  On  the 
other  hand  it  has  been  held  that  a  room  fitted. up  for  the  purpose 
of  furnishing  information  to  enable  persons  meeting  therein  to  exer- 
cise their  judgment  in  laying  wagers  on  horse  races  occurring  in 
another  part  of  the  country,  and  who  pay  their  money  irrevocably 
into  the  hands  of  the  keeper  of  the  room,  to  wager  it  with  persons 
present  at  the  races,  the  gains  of  the  wager  being  paid  within  the 
room,  and  the  losses  being  made  known  to  those  betting  therein, 
is  a  gaming  room.**  In  some  states  the  question  has  been  definitely 
settled  by  express  enactment  prohibiting  persons  from  receiving  money 
to  be  transmitted  to  places  within  or  beyond  their  limits,  to  be  bet 
on  horse  races.** 

6.  State  V.  Vaughan,  81  Ark.  117,  8.  Ehrlick  v.  Com.,  125  Ky.  742, 102 
D8  S.  W.  685,  11  Ann.  Cas.  277,  118  S.  W.  289,  128  A.  S.  R.  269, 10  L.R.A. 
A.  S.  R.  29,  7  L.R.A.(N.S.)  899;  Elir-    (N.S.)  995.    See  supra,  par.  35. 

lich  V.  Com.,  125  Ky.  742,  102  S.  W.       9.  Note:  21  L.R.A.(N.S.)  836. 
289, 128  A.  S.  R.  269, 10  L.RA.(N.S.)       10.  Rex  v.  Saunders,  12  Ont.  L.  Rep. 

995;  Respass  v.  Com.,  131  Ky.  807,  615,  7  Ann.  Cas.  232  and  note. 
115  S.  W.  1131,  21  L.R.A.(N.S.)  836       11.  McQuesten  v.  Steinmetz,  73  N. 

and  note;  People  v.  Weithoff,  51  Mich.  H.  9,  58  Atl.  876,  111  A.  S.  R.  592, 
203, 16  N.  W.  442,  47  Am.  Rep.  557.  12.  People  v.  WeithoflP,  93  Mich.  631, 

Notes:  121  A.  S.  R.  698;  7  L.RA.  53  N.  W.  784,  32  A.  S.  R.  532;  St. 

(N.S.)  900,  901;  10  L.R.A.(N.S.)  992;  Louis  Fair  Ass'n  v.  Carmody,  151  Mo. 

2  Ann.  Cas.  71.  566,  52  S.  W.  365,  74  A.  S.  R.  571. 

7.  See  supra,  par.  35.  13.  State  v.  Stripling,  113  Ala.  120, 

736 


12  E.  C.  L.  GAMING  §§  39,  40 

39.  Backet  Shop  as  'Tlacc  for  Gaming/* — The  question  whether  a 
place  in  which  is  carried  on  the  business  of  dealing  in  futures  on 
margins,  without  intent  to  make  an  actual  delivery  of  the  property 
traded  in,  but  with  the  intention  to  receive  or  pay  the  difference 
between  the  agreed  price  and  the  market  price  at  the  time  of  settle- 
ment, is  within  a  statutory  provision  against  gaming  houses  has 
aroused  some  discussion  in  the  courts.  The  prevailing  opinion  seems 
to  be  that  while  at  common  la\V  such  an  office  would  not  have  been  a 
gaming  house,**  it  would  now  be  so  considered,  since  by  judicial 
evolution  and  legislative  enactment  the  common  law  offense  of  keep- 
ing a  gaming  house  has  been  so  broadened  in  its  scope  as  to  include 
any  place  wherein  persons  are  allowed  to  assemble  for  the  purpose 
of  betting,  wagering,  gaming,  or  gambling,  and  especially  where  such 
practices  are  encouraged  by  the  proprietor.**  In  some  jurisdictions 
statutes  expressly  prohibit  the  keeping  of  bucket  shops.** 

40.  Permitting  Use  of  or  Leasing  Premises  for  Gaming. — ^Tn  many 
jurisdictions  there  are  statutes  making  it  a  penal  offense  for  any  person 
to  permit  his  "house"  or  "place"  to  be  used  for  gaming,*'  or  know- 
ingly to  lease  to  another  for  gambling  purposes  any  house,  building 
or  premises.**  Under  such  a  statute  one  who  knowingly  permits 
property  or  premises  under  his  control  to  be  used  as  a  place  to  bet 
and  wager  and  to  gamble  with  cards  or  dice  may  be  guilty  of  a 
felony  even  though  the  premises  so  employed  constitute  his  private 
residence,  and  although  owing  to  the  lack  of  paraphernalia  usually 
incident  to  a  gambling  house  ho  could  not  be  adjudged  to  be  the 
"keeper  of  a  gambling  house."  *•  A  private  room  in  a  hotel,  rented 
by  the  occupant,  has  been  held  to  be  his  "place"  or  "house,"  within 
the  meaning  of  an  ordinance  prohibiting  gaming  in  any  person's 
inclosure,  place,  or  house.**  Wliere,  however,  a  licensed  keeper  of  a 
dram  shop  is  indicted  for  permitting  games  of  cards  to  be  played 
therein,  it  has  been  held  necessary  to  adduce  proof  that  something 
was  bet  on  the  games,  evidence  merely  that  they  were  played  for 
amusement  not  sufficing.*    Before  a  conviction  can  be  had  for  know- 

21   So.  409,  36  L.R.A.  81;   State  v.  In  some  jurisdictions  statutes  exist 

Harbourne,  70  Conn.  484,  40  Atl.  179,  which   particularly  prohibit  a  hoase- 

66  A.  S.  R.  126,  40  L.R.A.  607.  holder  from  suffiaring  any  gaming  to 

14.  See  supra,  par.  21.  take  place   in  his  house  on   Sunday. 

15.  Wade  v.  United  States,  33  App.  30  L.R.A.(N.S.)   469,  note;  16  Ann. 
Cas.    (D.   C.)    29,  17  Ann.   Cas.  707  Cas.  409,  note. 

and   note,  20  L.R.A.(N.S-)    347  and  18.  James  v.  State,  (Okla.)  113  Pac. 

jttote.  226,  33  L.R.A.(N.S.)  827, 

16.  Notes:  20  L.R.A.(N.S.)  348;  17  19.  Note:  Ann.  Cas.  1913C  541. 
Ann.  Cas.  709,  710.  20.  Greenville  v.  Kemmis,  58  S.  C. 

17.  Ansley  v.  State,  38  Ark.  67,  88  427,  36  S.  E.  727,  50  L.R.A.  725. 
Am.  Rep.  29;  Greenville  v.  Kemmis,  Note:  7  Ann.  Cas.  240. 

58  S.  C.  427,  36  S.  E.  727^  50  L.R.A.       1.  Ansley  v.  State,  36  Ark.  67,  38 
725.  Am.  Rep.  29.     See  supra,  par.  8. 
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ingly  leasing  premises  for  gambling  purposes,  it  must  he  proved 
beyond  a  reasonable  doubt  that  at  the  time  of  the  execution  of  llie 
lease  the  landlord  had  actual  knowledge  that  such  premises  were 
to  be  used  for  geanbling  purposes  and  were  leased  for  that  purpose- 
Therefore,  a  hotel  keeper  who  in  good  faith  leases  a  room  for  a  bed- 
room, and  retains  no  control  over  it,  is  not  criminally  liable  if  it  is 
used  for  gambling  purposes,  where  it  is  shown  that  he  was  in  com- 
plete ignorance  of  such  illegal  use.  But  if  he  leased  rooms  to  gam- 
blers who  carried  on  their  gaming  under  such  circumstances  as  justify 
the  belief  that  he  knew  of  it  he  may  be  convicted  of  knowingly  leas- 
ing the  rooms  for  gambling  purposes.* 

41.  Licensing  Gaming  Houses* — It  has  been  held  that  where  the 
pursuit  of  a  particular  calling,  such  as  maintaining  a  gaming  house, 
has  been  prohibited  by  a  criminal  statute,  yet  if  the  legislature  sub- 
sequently imposes  a  license  tax  on  that  occupation,  those  who  engage 
in  it  after  paying  the  required  tax  are  exempt  from  prosecution  and 
punishment  for  a  penal  offense.'  A  license  issued  by  a  city  author- 
izing the  licensee  to  conduct  a  ''commission"  business'  does  not.  how- 
ever, authorize  a  pool  room  and  turf  exchange  business.*  Nor,  it 
has  been  decided,  does  a  statute  permitting  betting  on  the  race  course 
of  incorporated  racing  associations  under  certain  specified  circum- 
stances preclude  a  prosecution,  under  a  statute  prohibiting  common 
betting  houses,  for  keeping  a  common  betting  house  on  such  a  race 
course,  even  though  the  betting  therein  is  confined  to  the  races  then 
in  progress  on  the  course.*  And,  of  course,  when  the  keeping  of  a 
"turf  exchange"  or  pool  room  is  punishable  as  a  crime  by  the  laws 
of  a  state,  it  is  no  defense  to  a  prosecution  for  the  offense  that  the 
defendant  had  previously  obtained  from  the  city  in  which  the  pool 
room  was  conducted  a  license  to  conduct  such  a  place.* 

V.  Persons  Liable  Criminally 

42.  Proprietors  and  Employees;  Telegraph  Companies  and  Their 
Agents. — The  question  as  to  who  is  generally  liable  for  having  or 
exhibiting  a  gaming  table  or  device,  or  for  keeping  or  maintaining 
a  gaming  room,  or  a  house  or  other  place  for  the  purpose  of  gaming 
or  gambling  obviously  depends  on  the  wording  of  the  particular  stat- 
ute involved.  All  the  statutes,  of  course,  aim  to  reach  the  actual 
proprietor  of  the  gaming  device  or  establishment  himself,  whether 
he  operates  or  manages  it  in  person,  or  does  so  by  a  servant,  clerk^ 

2.  Note:  44  L.R.A.(N.S.)  863.  La.  9,  36  So.  870,  2  Ann.  Cas.  69. 

3.  Miller  v.  Shropshire,  124  Ga.  829,       Note:  4  Anu.  Cas.  576. 

53  S.  E.  335,  4  Ann.  Cas.  574  and  5.  Rex  y.  Saunders,  12  Ont.  L.  Rep. 
Dote.  615,  7  Ann.  Cas.  232. 

4.  Shreveport    v.    Sehulsinger,    113   -   6.  Note:  4  Ann.  Cas.  577* 
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agent  or  in  any  other  manner.'  Accordingly,  a  proprietor  may  bo 
convicted  of  suffering  gaming  on  his  premises  although  it  is  not  estab- 
lished that  he  had  actual  knowledge  of  what  was  going  on.^  More- 
over, in  a  number  of  jurisdictions  all  who  set  up,  operate,  or  promote 
a  common  gaming  house,  including  its  employees,  are  guilty  of  main- 
taining a  nuisance,  and  under  such  a  statute,  one  usually  present 
when  betting  is  going  on  in  a  pool  room,  and  apparently  in  author- 
ity, may  be  punished  for  maintaining  the  room,  although  he  is  not 
shown  to  be  its  proprietor.*  Similarly,  the  fact  that  one  had  no  pecu- 
niary interest  in  a  table  at  which  he  presided  as  game  keeper  has 
been  held  not  to  constitute  a  defense  to  the  charge  of  setting  up  or 
keeping  any  kind  of  a  gambling  table  or  device.*®  So,  an  express 
statute  prohibiting  all  persons  from  engaging  in  the  business  of  trans- 
mitting money  to  any  race  track  or  other  place,  to  be  there  bet  on 
any  horse  race,  trial  of  speed,  skill,  or  endurance,  et  cetera,  whether 
within  or  without  the  state,  and  also  from  keeping  any  place  in  which 
such  businessr  is  permitted  or  carried  on,  is  valid  and  applies  to  the 
agent  of  a  telegraph  company  who  is  engaged  in  such  business,  and 
transmits  money  to  another  state  by  telegraph  to  be  there  bet  upon 
the  result  of  horse  races.**  But  a  telegraph  company  is  not  ordinarily 
guilty  of  maintaining  a  common  nuisance  because  it  delivers  at  a 
place  not  under  its  coiitrol,  which  is  used  and  resorted  to  for  selling 
pools  and  betting  on  horse  races  by  idle  and  evil-disposed  persons, 
to  the  common  nuisance  and  annoyance  of  all  good  citizens  of  the 
neighborhood,  messages  containing  the  information  necessary  to  such 
transactions,  even  though  it  knows  that  such  messages  are  to  be  used 
for  gambling  purposes.** 

43.  Common  Gamblers.-*-In  some  jurisdictions  the  statutes  are 
directed  primarily  against  what  are  known  as  "common  gamblers.'* 
A  common  gambler  is  a  person  who  customarily,  or  habitually,  or 
frequently  carries  on  the  gambling  practices  which  are  denounced 
by  the  statute.  The  underlying  idea  is  the  habitual  participation 
in  gaming  as  a  money-making  pursuit,  not  necessarily  as  a  sole  busi- 
ness, but  as  a  business  engaged  in  for  money  and  for  a  livelihood. 
Accordingly  the  playing  of  one  or  two  or  a  very  few  games  of  poker 
or  other  gambling  game  on  precisely  the  same  terms  as  the  other 

7.  Wooten  v.  State,  24  Fla.  335,  5   S.  W.  402,  17*L.R.A.(N.S.)  1210. 

So.  39,  1  L.R.A.  819;  Irvin  v.  State,  10.  State  v.  Chauvin,  231  IMo.  31, 

52  Fla.  51,  41  So.  785,  10  Ann.  Cas.  132  S.  W.  243,  Ann.  Cas.  1912A  992. 

1003.  11.  State  v.   Harboume,  70   Conn. 

8.  Note :  41  L.R.A.  659.  484,  40  Atl.  179,  66  A.  S.  R.  126,  40 

9.  Ehrlick  v.  Com.,  125  Ky.  742, 102  L.R.A.  607. 

S.  W.  289, 128  A.  S.  R.  269,  10  L.R.A.       12.  Com.  ▼.  Western  Union  Tel.  Co., 
(N-S.)  .995;  State  v.  Chase,  17  N.  D.  112  Ky.  355,  67  S-  W.  59,  99  A*  S.  B. 
429,  117  N.  W.  537, 17  Ann.  Cas.  520;   299,  57  L.R.A.  614. 
Uai.ks  V.  State,  54  Tex.  Crim.  1,  111  : 
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l^articipants  in  the  game,  for  mere  amusement  or  recreation,  will  not 
justify  a  conclusion  that  one  is  engaged  in  such  business  for  a  liveli- 
hood.^' In  determining  whether  one  is  a  common  gambler,  evi- 
dence of  the  practices  of  the  accused  is  generally  admissible.  For, 
while  many  acts  of  gaming  may  be  palliated,  so  as  to  show  that  the 
general  conduct  and  practices  of  an  individual  are  not  such  as  to 
constitute  him  a  common  gambler,  on  the  other  hand  a  single  act 
may  be  attended  with  such  circumstances  as  to  justify  a  conviction.** 
The  operation  of  a  slot  machine  by  a  special  agent  of  the  state  excise 
department,  merely  to  secure  evidence  to  establish  the  commission 
of  a  crime  or  a  violation  of  the  liquor  feix  law,  does  not  make  the 
special  agent  a  common  gambler.**  A  person  may  be  a  common 
gambler,  and  be  punished  as  such,  although  the  offense  is  commit- 
ted by  him  in  a  house  kept  by  himself  for  gaming  and  though  he 
is  convicted  for  keeping  the  house  for  gaming  during  and  for  a  period 
of  time  which  embraces  the  date  at  which  he  is  charged  and  found 
to  be  a  common  gambler.** 

VI.  Pleading,  Practice,  and  Punishment  in  Prosecutions  for 

Gaming 

Pleading  and  Practice 

44.  Sufficiency  of  Indictment  in  General. — ^In  a  prosecution  for 
gaming  the  offense  charged  must  be  clearly  and  directly  stated  in 
the  accusatory  clause  of  the  indictment.  And  since  to  state  the 
offense  properly  the  facts  showing  it  must  also  be  set  out,  an  indict- 
ment for  keeping  a  pool  room  properly  states  the  particular  acts 
relied  on  to  support  the  charge.*'  It  has  been  held,  however,  that 
an  indictment  for  the  crime  of  dealing  in  and  selling  cotton  futures 
need  not  allege  an  actual  sale.*®  It  is  sufficient  to  allege,  in  the 
language  of  the  statute,  that  the  defendant  kept  a  certain  machine, 
the  same  then  and  there  being  a  device  on  the  result  of  the  action 
of  which  money  or  other  valuable  thing  is  staked,  without  alleging 
that  such  thing  was  then  and  there  staked.**  It  is  not,  however,  nec- 
essary rigidly  to  employ  the  exact  language  used  in  the  statute,  pro- 
vided the  offense  is  described  with  substantial  certaintv.*®  An  indict- 
ment  charging  that  the  defendant  unlawfully  bet  and  wagered  at  a 

13.  People  V.  Bright,  203  N.  Y.  73,  18.  Scales  v.  State,  46  Tex.  Crim. 
S6  N.  E.  362,  Ann.  Cas.  1913A  771  296,  81  S.  W.  947,  108  A.  S.  B.  1014, 
and  note.  66  L.R.A.  730. 

14.  Note:  Ann.  Cas.  1913A  773.  19.  Bobel  v.  People,  173  Dl.  19,  50 

15.  Note:  20  Ann.  Cas.  131.  N.  E.  322,  64  A.  S.  R.  64. 

16.  Note :  Ann.  Cas.  1913A  774.  20.  Lord  v.  State,  16  N.  H.  325,  41 

17.  Ehrlick  v.  Com.,  125  Ky.  742,  Am.  Dec.  729.  See  also  State  v.  Price, 
102  S.  W.  289,  128  A.  S.  R.  269,  10  12  Gill  &  J.  (Md.)  260,  37  Am.  Dec 
L.R.A.(N.S.)  995.  81. 
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certain  game  with  dice,  but  not  alleging  that  any  money,  or  other 
thing  of  value,  was  bet  on  said  game,  has  been  held  to  be  insufficient.* 
Similarly,  an  Indictment  under  a  statute  prohibiting  a  person  from 
keeping  or  suffering  his  house  to  be  used  for  gaming  which  charged 
that  the  accused  permitted  persons  to  bet  and  wager  "the  hire  of  said 
billiard  table"  has  been  said  to  be  too  indefinite  to  constitute  a  valid 
charge,  in  that  it  did  not  show  that  the  Hire  was  of  any  value 
nor  of  what  it  consisted.*  An  indictment  for  selling  cotton  futures 
attempting  to  allege  a  separate  offense  on  each  day  that' such  sales 
were  made,  and  not  setting  out  in  distinct  counts  the  different  days 
on  which  each  offense  occurred,  but  attempting  to  charge  a  separate 
offense  for  each  day  in  one  count,  is  vicious  and  not  cured  by  con- 
fining the  prosecution  to  one  day.*  But  an  indictment  for  keeping 
a  slot  machine  is  sufficient  in  its  allegations  of  time  and  place,  where 
it  charges  that  the  defendant,  on  a  certain  day,  in  a  particular  county 
and  state,  "unlawfully  and  wilfully  did,  in  a  certain  room,"  et  cetera, 
•'keep  a  certain  slot  machine,''  without  the  use  of  the  words  "then 
and  there"  before  the  wgrd  "keep,"  the  allegations  as  to  time  and  place 
being  adverbial  clauses,  modifying  the  verb  "did  keep,"  and  there 
being  no  other  word  in  the  indictment  which  they  can  modify.*  An 
indictment  charging  the  accused  with  "playing  cards  in  a  house  for 
retailing  spirituous  liquors"  is  sufficiently  identified  if  the  names  of 
the  parties  and  the  proper  number  of  the  bill  is  stated,  although  the 
minutes  of  the  court  in  which  the  indictment  was  first  presented 
show  that  he  was  charged  with  playing  cards  in  a  public  plaee.^ 
Under  the  provisions  of  particular  statutes  it  has  been  held  that 
an  indictment  for  betting  on  an  election  is  not  authorized  without 
a  prosecutor  being  marked  thereon.* 

45.  Duplicity. — In  the  drawing  of  an  indictoient  for  the  commis- 
sion of  an  ofi'ense  against  the  gaming  statutes  duplicity  must,  of  course, 
be  avoided.  However,  when  a  statute  makes  either  of  two  or  more 
distinct  acts,  connected  with  the  same  general  offense  and  subject  to 
the  same  punishment,  indictable  as  distinct  crimes,  thfey  ,may,  when 
committed  by  the  same  person  at  the  same  time,  be  coupled  in  one 
count  and  constitute  but  one  offense.^  Such  is  the  case  where  the 
same  person  is  charged  at  the  same  time  and  place  with  unlawfully 
keeping  both  a  gaming  table  and  gaming  implements  and  apparatus, 
both  of  which  call  down  the  same  penalty,  and,  when  joined  together 

1.  Long  V.  State,  22  Tex.  App.  194,   N.  E.  322,  64  A.  S.  R.  64. 

2  S.  W.  541,  58  Am.  Rep.  633.  5.  Koenig  v.  State,  33  Tex.  Crim. 

2.  Note:  2  Ann.  Cas.  619.  367,  26  S.  W.  835,  47  A.  S.  R.  35. 

3.  Scales   v.    State,   46   Tex.   Crim.  6.  State  v.  Smith,  Meigs  (Tenn.)' 99, 
296,  81  S.  W.  947,  108  A.  S.  B.  1014,  33  Am.  Dec.  132. 

G6  Lr.A.  730.  7.  See  Indictments  and  Inpohma- 

4.  Bobel  V.  People,  173  111.  19,  50   tioNs. 
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in  the  same  count  of  the  information,  constitute  but  one  offense,  for 
which  but  one  penalty  can  be  imposed.^ 

46.  Description  of  House,  Place,  Game,  or  Device. — It  has  fre- 
quently been  held  by  good  authorities  that  it  is  sufficient  if  an  indict- 
ment alleges  generally  the  keeping  of  a  common  gaming  house,  and 
no  more,  though  it  is  usual  to  charge  the  defendant  with  procur- 
ing persons  of  evil  fame  and  disposition  to  assemble  there  and  to 
practice  the  various  vices  that  are  apt  to  be  indulged  in  at  such  resorts. 
However,  such  matters  as  the  characters  and  purposes  of  the  visitors 
to  such  a  house,  and  the  particular  kinds  or  modes  of  gaming  pur- 
sued there,  as  well  as  the  existence  of  the  vices  of  swearing,  tippling, 
and  their  kindred  evils,  ordinarily  attendant  on  the  practices  which 
stamp  such  a  house  with  its  indictable  character,  are  merely  descrip- 
tive and  immaterial  to  the  essence  of  the  offense  charged.*  So  an 
indictment  charging  that  the  defendant,  for  gambling  purposes,  kept 
a  certain  place,  to  wit,  a  certain  room  in  his  hotel,  sufficiently  charges 
an  offense  under  a  statute  making  it  a  misdemeanor  to  keep  any 
"house,  vessel,  or  place,  on  land  or  water,  for  the  purpose  of  gam- 
bling." *®  It  has  been  held,  however,  that  a  presentment  for  unlawful 
gaming  should  set  out  the  place  to  be  an  ordinary  or  other  public 
place.**  Most  statutes  making  it  an  offense  to  keep  and  maintain 
a  gambling  table  are  aimed  at  the  use  to  which  a  table  is  put,  or 
for  which  it  is  kept,  without  reference  to  the  kind  or  character  of 
such  table,  any  manner  or  kind  of  table  kept  and  maintained  for 
gambling  purposes  falling  within  the  statutory  inhibition.  Ordina^ 
rily,  therefore,  an  indictment  charging  the  defendant  simply  with 
keeping  and  maintaining  a  gambling  table,  will  not  be  held  to  be 
defective  because  it  fails  to  set  forth  the  nature  or  kind  of  table  that 
he  is  charged  with  keeping.**  So  generally  in  a  prosecution  for  keep- 
ing or  exhibiting  a  gambling  device  it  is  not  necessary  to  describe 
the  mechanism  of  a  machine  employed  or  the  manner  In  which  a 
game  is  played.  Accordingly,  an  indictment  charging  that  a  slot 
machine  set  up  in  the  defendant's  saloon  "was  made,  designed,  and 
used  for  the  purpose  of  playing  games  of  chance  for  money  and  prop- 
erty'*  has  been  held  to  be  sufficient  to  describe  the  particular  slot 
machine  as  a  gambling  device.  Likewise  under  a  statute  declaring 
it  illegal  to  "keep  any  gambling  device  whatever  designed  to  be  used 
in  gambling,"  it  has  been  held  that  an  indictment  charging  the  defend- 
ant with  keeping  a  certain  gambling  device  commonly  known  as  a 
"nickel-in-the-slot  machine,"  a  more  particular  description  of  said 

8.  Irvin  v.  State,  52  Fla.  51,  41  So.  674,  26  Am.  Dec.  340.    See  also  Ehr- 
785, 10  Ann.  Cas.  1003.  lick  v.  Com.,  125  Ky.  742,  102  S.  W. 

9.  Lord  V.  State,  16  N.  H.  325,  41  289, 128  A.  S.  R.  269, 10  L.R.A.(N.S.) 
Am.  Dec.  729.  995. 

10.  Note :  7  Ann.  Cas.  240.  12.  Irvin  v.  State,  52  Fla.  51,  41  So. 

11.  Hord  V.   Com.,  4   Leigh    (Va.)    785, 10  Ann.  Cas.  1003. 
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device  being  to  the  grand  jury  unknown,  was  sufficient  without  further 
description  of  the  machine.** 

47.  Evidence. — In  prosecutions  for  gaming  the  general  rules  of 
criminal  evidence  for  the  most  part  obtain.**  Thus,  an  accused's 
own  admissions,  voluntarily  made,  being  cleariy  competent  evidence 
against  him,  on  the  trial  of  an  indictment  for  operating  a  pool  room, 
e\ddence  is  admissible  that  the  defendant  had  pleaded  guilty  to  the 
offense  in  a  police  court.**  So,  on  the  trial  of  a  keeper  of  a  billiard 
table,  charged  with  permitting  a  minor  to  play  billiards  at  his  table 
without  the  consent  of  the  parent  or  guardian  of  the  minor,  the  burden 
of  proving  that  the  parent  or  guardian  did  not  consent  is  on  the 
state.**  Some  statutes,  however,  expressly  declare  that  if  any  of  the 
implements,  devices,  or  appurtenances  actually  used  in  games  of  chance 
usually  played  in  gambling  houses  or  by  gamblers  are  found  in  any 
house,  room,  booth,  shelter,  or  other  place,  it  shall  be  prima  facie 
evidence  that  such  house,  room,  or  place,  where  the  same  are  found 
is  kept  for  gambling,  and  such  statutes  have  been  upheld  as  constitu- 
tional.*'  As  in  the  case  of  all  crimes,  one  accused  of  a  violation  of 
the  laws  against  gaming  cannot  be  excluded  from  a  trial  by  jury.*® 
The  legal  effect  of  undisputed  evidence  consisting  of  written  state- 
ments as  to  whether  or  not  race  meetings  successively  held  on  different 
tracks  close  to  each  other  constitute  one  race  meeting  or  more  is  a 
question  of  law,  and  not  of  fact,  on  the  review  of  a  finding  of  a  lower 
court.** 

48.  Participants  in  Gaming  as  Accomplices. — On  the  question 
whether  participants  in  gambling  are  accomplices  within  the  mean- 
ing of  the  rule  that  a  conviction  cannot  be  had  on  the  unsupported 
testimony  of  an  accomplice,*®  the  decisions  are  conflicting.  Thus, 
it  has  been  held  that  where  two  persons  wager  on  the  result  of  an 
event,  as  a  horse  race,  one  is  not  the  accomplice  of  the  other,  since 
to  establish  that  relation  two  or  more  persons  must  unite  in  a  common 
purpose  to  do  an  unlawful  act,  and  when  two  persons  wager  on  the 

13.  Note: -20  Ann,  Cas.  131.  Charlt.    (Ga.)    235,  4  Am.  Dec.  708. 

14.  See  Criminal  Law,  vol.  8,  p.   See  also  Criminal  Law,  vol.  8,  p.  67. 
169  et  seq.  And  see  Jury. 

16.  Ebrliek  v.  Com.,  125  Ky.  742,  19.  Stote  v.  Forsythe,  147  Ind.  4GG, 

102  S.  W.  289,  10  L.R.A.(N.S.)  995.  44  N.  E.  593,  33  L.R.A.  221. 

See   Admissions   and   Dexjlarations,  20.  See  Accomplices,  vol.  1,  p.  166 

vol.  1,  p*  550  et  seq.  et  seq. 

16.  Conyers  v.  State,  50  Ga.  103,  15  This  rule  of  course  has  no  applica- 
AoL  Rep.  686.  tion  where  there  is  an  express  stat- 

17.  Wooten  v.  State,  24  Fla.  335,  5  ute  compelling  parties  concerned  in  the 
So.  39^  1  L.R.A.  819.  transaction  to  testify  against  one  in- 

Note:  36  A.  S.  R.  685.  dieted  for  gaming.    Cheesum  v.  State, 

See  also  Constitutional  Law,  vol.  8  Blackf.    (Ind.)    332,  44'  Am.   Dec. 

6,  p.  466.  771. 

18.  State  V.  Savannah,     T.  U.  P. 
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result  of  a  certain  event  the  purpose  of  each  is  diametrically  opposed 
to  that  of  the  other.^  So  when  several  persons  bet  at  a  game  of  faro, 
pool,  or  monte,  it  has  been  said  that  each  is  guilty  of  betting  at  a 
gaming  table  or  bank  exhibited  for  the  purpose  of  gaming,  not  as 
principals  and  accomplices  of  each  other,  but  as  several,  not  joints 
offenders,  and  that  accordingly  the  uncorroborated  testimony  of  one 
of  them  is  sufficient  to  convict  the  others.*  On  the  other  hand  it  has 
been  held  that  a  participant  in  a  game  of  poker  or  other  prohibited 
game  played  for  money,  checks,  credit,  or  any  representative  of  value, 
is  an  accomplice  of  his  adversary.*  Within  the  reason  and  comprehen- 
sion of  this  rule  comes  the  dealer  of  a  game  of  stud  poker,  though  he 
receives  no  share  of  the  profits  and  no  compensation  out  of  the  game, 
as  does  also  a  person  who,  though  he  does  not  himself  play,  is  in 
partnership  with  one  of  the  players  in  his  winnings  and  losses  and 
advances  money  to  be  used  in  betting  on  the  game.  But  a  mere 
stakeholder  has  been  said  not  to  be  a  principal  in  the  offense  of 
betting  on  an  election,  so  as  to  make  him  an  accomplice,  nor  is  a 
person  permitted  to  game  an  accomplice  in  the  offense  of  permitting 
gaming  on  one's  premises,  within  the  rule  requiring  corroboration, 
unless  he  has  an  interest  in  or  control  over  the  premises.^ 

Conviction  and  Punishment 

49.  In  General. — That  a  defendant  has  beep  convicted  and  pun- 
ished under  an  ordinance  for  keeping  a  gaming  house  will  not,  it 
seems,  prevent  his  prosecution  for  the  same  act  by  the  state,*  Also, 
a  conviction  before  a  justice  of  the  peace  for  setting  up  and  keeping 
a  faro  table  in  violation  of  a  by-law  of  a  municipal  corporation  has 
been  held  not  to  be  a  bar  to  a  prosecution  for  a  nuisance  at  common 
law  by  keeping  a  common  gambling  house  at  the  same  place.*  The 
character  of  the  punishment  that  may  be  meted  out  for  the  commis- 
sion of  an  offense  against  the  laws  prohibiting  gaming  depends  on 
the  provisions  of  the  statutes  themselves,  which  in  the  particular 
jurisdiction  involved  should  be  consulted.  They  may  provide  for  a 
fine  not  exceeding  a  stipulated  term  or  for  both  in  the  discretion  of 
the  court.'  The  amount  of  the  fine  or  the  ternfi  of  imprisonment  that 
may  be  imposed  depends  on  how  severely  the  oflfense  is  regarded, 

1.  Pdylor  V.  United  States,  42  App.   Criminal  Law,  vol.  8,  p.  150. 

Cas.  (D.  C.)  428,  L.R.A.1915D  682.  6.  Note:  31  L.R.A.(N.S.)  706,  707. 

2.  Note:  43  L.R.A.(N.S.)  547,  548.  See  generally,  Criminal  Law,  vol.  8, 
See  also  Accomplices,  vol,  1,  p.  161.  p.  143  et  seq. 

3.  Hendrix  v.  State,  8  Okla.  Crim.  7.  Irvin  v.  State,  52  Pla.  51,  41  So. 
530,  129  Pac.  78,  43  L.R.A.(N.S.)  540  785,  10  Ann.  Cas.  1003;  Ives  v.  Boyce, 
and  note.  85  Neb.  324, 123  N.  W.  318.  25  L.R.A, 

4.  Note:  43  L.R.A.(N.S.)  546,  547.    (N.S.)  157;  Seattle  v.  MacDonald,  4Sl 
6.  Greenwood     v.     State,    6    Baxt.   Wash.   298,   91   Pac.   952,   17   L.R.A. 

(Tenn.)   567,  32  Am.  Rep.  539.     See    (N.S.)  49. 
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some  statutes  making  gaming  a  felony  and  punishing  it  as  such,* 
whereas  other  statutes  regard  it  merely  as  a  misdemeanor.*  Disfran- 
chisement and  confinement  in  the  penitentiary  for  keeping  a  gambling 
house  have  been  held  not  to  be  cruel  and  unusual  punishment.^* 
50.  Penalties  and  Forfeitures. — ^In  some  jurisdictions  the  statutes 
provide  for  the  collection  of  a  penalty  in  a  civil  proceeding  in  lieu 
of  a  fine  or  of  punishment  by  imprisonment.**  Many  statutes  provide 
that  if  the  loser  does  hot  sue  to  recover  his  loss  within  a  specified 
time,  any  person  may  recover  treble  the  amount  of  the. loss  from 
the  winner,  if  such  suit  is  brought  within  a  certain  time  from  the 
delivery  or  payment,  for  his  own  use,  or  for  the  joint  use  of  him- 
self and  the  town  or  county.**  Where  a  statute  provided  that  for 
betting  at  an  election  every  person  should  forfeit  to  the  state  a  cer- 
tain sum  to  be  recovered  by  indictment,  and  when  the  winner  received 
the  wager  the  same  should  be  forfeited  to  the  state  to  be  recovered 
in  a  civil  action,  it  was  held  that  the  civil  action  was  maintainable 
before  and  independent  of  conviction  for  the  penal  forfeiture,  the 
two  constituting  but  one  punishment"  Unless  the  necessary  legal 
steps  have  been  taken  to  enforce  a  forfeiture,  however,  a  person  whose 
money  or  property  is  liable  to  forfeiture  under  the  law  is  still  entitled 
to  all  the  remedies  that  the  law  gives  him  for  the  protection  of  his 
rights  in  it.  Hence,  the  liability  of  the  plaintiff  to  a  judgment  in 
favor  of  the  city  against  him  for  an  equivalent  amount  cannot  affect 
his  right  of  action  against  the  stakeholder,  when  it  does  n^t  appear 
that  the  fund  has  been  in  any  way  impounded  in  the  stakeholder's 
hands  to  meet  the  city's  judgment.**  The  right  to  work  a  forfeiture 
by  the  seizure  and  destruction  of  gaming  tables,  implements,  and 
devices  is  considered  elsewhere  herein.*^ 

VII.  Validity  of  Gambling  or  Wagerinq  Contracts  or 

Transactions 

-51.  Early  Common  Law  and  Present  English  Rule. — At  early 
common  law  in  England,  gambling  contracts,  when  fair  and  free 

8.  Hanks  v.  State,  54  Tex.  Crim.  1,  574;  Jamieson  v.  Wallace,  167  111.  388, 
111  S.  W.  402,  17  L.R.A.(N.S.)  1210.  47  N.  E.  762,  59  A.  S.  R.  302;  Moore 

9.  James  v.  State,  Okla.  Crim.  113  v.  Settle,  82  Ky.  187,  56  Am.  Rep.  889 ; 
Pa<s.  226,  33  LJl.A.(N.S.)  827;  State  Qilmore  v.  Woodcock;  69  Me.  118,  31 
V.  Williams,  45  Ore.  314,  77  Pac.  965,  Am.  Rep.  255 ;  Spiller  v.  Close,  110 
67  L.R.A.  166.  Me.  302,  86  Atl.  173,  Ann.  Cas.  1914C 

10.  Notes:  35  L.R.A.  572;  19  Ann.   1079. 

Cas.  730.  13.  Com.  v.  Avery,  14  Bush  (Ky.) 

11.  In  re  Opinion  of  Justices,  73  N.   625,  29  Am.  Rep.  429. 

H.  625,  63  Atl.  505,  6  Ann.  Cas.  689.  14.  Gil  more   v.   Woodcock,   69   Me. 

12.  State  V.  Harbourne,  70  Conn.  118,  31  Am.  Rep.  255.  For  right  of 
484,  40  Atl.  179,  66  A.  S.  R.  126,  40  loser  to  sue  stakeholder,  see  infra,  par. 
L.R.A.  607;  Miller  v.  Shropshire,  124  67. 

Ga.  829,  53  S.  E.  335,  4  Ann.  Cas.       15.  See  supra,  par.  34. 
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from  cheating,  were  assumed  by  the  courts,  without  discussion,  to  be 
valid.  Later  the  courts  were  disinclined  to  entertain  actions  based 
on  gambling  contracts;  but  still  later  they  returned  to  the  original 
rule  that  such  contracts  were  valid  and  actionable,  excepting  there- 
from, however,  certain  classes  of  wagering  contracts,  as  for  instance, 
(1)  those  respecting  a  matter  prohibited  by  statute,  (2)  those  con- 
trary to  sound  policy,  (3)  those  in  which  it  would  be  necessary  to 
introduce  indecent  evidence  to  enforce  them,  and  (4)  those  which  in 
general  tend  to  disturb  the  peace  of  the  individual  and  of  society. 
In  other  words,  all  wagers  on  indifferent  subjects  were  invalid.** 
Thus,  a  wager  that  A  had  purchased  a  wagon  of  B  was  not  void  at 
common  law,  and  an  action  could  be  maintained  on  it.*'  So,  a 
wager  by  one  of  the  litigants  that  an  appeal  from  a  decree  in  chan- 
cery would  be  reversed  by  the  House  of  Lords  was  held  not  of  itself 
illegal  as  agaiqst  morality  or  sound  policy,  and  similarly  wagoi-s 
as  to  the  name  of  a  person  whom  the  parties  thereto  had  seen,  or 
that  one  of  the  parties  was  older  than  the  other,  or  as  to  which  .of 
two  persons  not  parties  to  the  wager  would  die  first,  or  as  to  the 
result  of  a  hoi'se  race,  have  all  been  upheld.*^  On  the  other  hand, 
as  coming  within  the  exceptions  of  the  old  common  law  rule  it 
was  held  that  since  the  statute  13  Geo.  IL,  c.  19,  s.  2,  had  pi'ohibited 
horse  races  for  a  smaller  stake  than  £50,  no  action  to  recover  a  wa^er 
on  such  a  race  could  be  supported.**  Similarly,  on  grounds  of  public 
policy  a  wager  between  two  voters  with  respect  to  the  event  of  an 
election  of  a  member  to  serve  in  Parliament,  laid  before  the  poll 
began,  was  adjudged  to  be  illegal;*®  and  it  was  also  ruled  that  an 
action  on  a  voluntary  wager  between  two  indifferent  persons,  as  to 
the  sex  of  a  third,  apparently  a  man,  would  not  lie  because  such  an 
inquiry  tends  to  indecent  evidence,  as  well  as  to  disturb  the  peace 
of  the  individual  and  of  society.*  As  civilization  developed,  more 
correct  moral  views  and  a  broader  spirit  of  public  policy  prevailed, 
with  the  result  that  the  statutes  of  Car.  IT.  and  9  Anne  making 
various  gambling  and  wagering  contracts  void  were  enacted.*  Eventu- 
ally 8  &  9  Vict.^  c.  109,  was  adopted  whereby  all  contracts  or  agree- 
ments, whether  by  parol  or  in  writing,  by  way  of  gaming  or  wager- 

16.  Hankina  v.  Ottinger,  115  Cal.  19.  Johnson  v.  Bann,  4  T.  R.  1,  2 
454,  47  Pac.  254,  40  L.R.A.  76;  Stod-  Rev.  Rep.  309,  12  Eng.  Rul.  Caa.  403. 
dard  v.  Martin,  1  R.  I.  1,  19  Am.  Dec.  20.  Allen  v.  Hearn,  1  T.  R.  56,  1 
043;  Monroe  v.  Smelly,  25  Tex.  586,  Rev.  Rep.  149,  12  Eng.  Rul.  Cas.  385. 
78  Am.  Dee.  541;  Good  v.  Elliott,  3  1.  Da  Costa  v.  Jones,  2  Cowp.  729, 
T.  R.  693,  1  Rev.  Rep.  803,  12  Eng.  12  Eng.  Rul.  Cas.  377. 

Rul.  Cas.  389.  2.  Appleton  v.  Maxwell,  10  N.  M. 

Notes :  12  Am.  Dee.  339 ;  5  L.R. A.  748,  65  Pac.  158,  55  L.R.A.  93 ;  Comly 

200.  V.  Hillegass,  94  Pa.  St.  132,  39  Am. 

17.  Good  V.  Elliott,  3  T.  R.  693,  1  Rep.  774.  See  also  Coktractts,  vol.  6, 
Rev.  Rep.  803,  12  Eng.  Rul.  Cas.  389.  p.  775  et  seq. 

18.  Note:  37  A.  S.  R.  698. 
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ing,  are  declared  void  and  it  is  provided  that  "no  suit  shall  be  brought 
or  maintained  in  any  oourt  of  law  or  equity  for  recovering  any  sum 
of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or 
which  shall  have  been  deposited  in  the  hands  of  any  person  to  abide 
the  event  on  which  any  wager  shall  have  been  made.''  Subsequent 
statutes,  such  as  the  gaming  a<^  of  1892  (55  &  56  Vict,  c.  9),  make 
even  more  stringent  the  laws  avoiding  gambling  transactions.^ 

52.  Rule  in  the  United  States. — ^In  the  United  States,  in  a  number 
of  the  states  it  is  held  that  the  common  law  of  England  upon  gambling 
contracts  is  unsuited  to  the  conditions  and  institutions,  and  that  all 
gambling  contracts  are  void  by  their  common  law.*  In  others  it  is 
held  that  the  English  statutes  against  gambling  passed  prior  to  the 
American  Revolution  are  in  force  in  their  jurisdiction  as  common 
law,  or  as  adopted  by  statute  in  general  terms.*  Still  another  class 
of  states  holds  that  the  common  law  of  England  on  the  subject  of 
gambling  contracts  is  in  force,  and  that  gambling  contracts  are  valid, 
and  enforceable  by  their  common  law,  unless  coming  within  a  class 
'  of  transactions  expressly  prohibited  by  statute.*  In  most  jurisdictions 
statutes  making  void  all  contracts  or  transactions  based  on  a  gambling 
or  wagering  consideration  now  exist.  Moreover,  as  a  general  rule, 
the  courts  of  this  country,  in  the  more  recent  decisions,  have  refused 
to  enforce  all  wagering  contracts,  even  though  they  are  not  declared 
illegal  by  statute,  holding  that  wagers  of  all  kinds  are  inconsistent 
with  the  established  interests  of  society,  in  conflict  with  the  morals 
of  the  age,  and  void  as  against  public  policy.'  For  example,  in  some 
of  the  earlier  decisions  wagers  on  horse  races  have  been  regarded  as 
indifferent  wagers  on  indifferent  matters,  and  therefore  not  obnoxious 

8.  Note:  12  Eng.  Rul.  Cas.  403,  404.  Boughner  v.  Meyer,  5  Colo,   71,  40 

4.  Eldred  v.  Malloy,  2  Colo.  320,  25  Am.  Rep.  139 ;  Gilmore  v.  Woodcock, 
Am.  Rep.  752;  Appleton  v.  Maxwell,  69  Me.  118,  31  Am.  Rep.  265;  Deaver 
10  N.  M.  748,  65  Pac.  158,  55  L.R.A.  v.  Bennett,  29  Neb.  812,  46  N.  W.  161, 
93.  26  A.   S.  R.  415  J  Hoit  v.  Hodge,  6 

Notes:  5  L.R.A.  200;  12  Eng.  Rul.  N.  H.  104,  25  Am.  Dee.  451;  Bernard 

Cas.  406,  407.  v.  Taylor,  23  Ore.  416,  31  Pac.  968, 

See  also  Contracts,  vol.  6,  p.  777,  37  A.  S.  R.  693  and  note,  18  L.R.A. 

778.  859  and  note;  Edgell  v.  McLaughlin, 

5.  Drinkall  v.  Movius  State  Bank,  6  Wbart.  (Pa.)  176,  36  Am.  Dec.  214; 
U  N.  D.  10,  88  N.  W.  724,  95  A.  S.  R.  Monroe  v.  Smelly,  25  Tex.  586,  78  Am. 
693,  57  L.R.A.  341.  Dec.  541;  Olson  v.  Sawyer-Goodman 

6.  Johnson  v.  Fall,  6  Cal.  359,  65  Co.,  110  Wis.  149,  85  N.  W.  640,  53 
Am.  Dec.  518;  Beadles  v.  Bless,  27  lU.  L.R.A.  648. 

320,  81  Am.  Dec.  231;  Smith  v.  Brown,  Notes:  12  Am.  Dec.  339;  37  A.  S. 

3  Tex.  360,  49  Am.  Dec.  748.  R.  700  et  seq.;  1  L.R.A.  141;  16  Ann. 

Note:  5  L.R.A.  200,  201.  Cas.  389. 

7.  Irvin  v.  Williar,  110  U.  S.  499,  4  See  also  .Contracts,  vol.  6,  p.  775 
S.  Ct.  160,  28  U.   S.    (L.  ed.)    225;  et  seq. 
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to  the  law.®  But  a  wager  on  a  horse  race  is  now  very  generally  held 
to  be  void  as  contravening  good  morals  and  public  policy.* 

53.  What  Are  Gambling  or  Wagering  Contracts  or  Transactions.— « 

General  definitions  of  gambling  or  gaming  and  the  technical  distinc* 
tion  between  gaming  and  wagering  or  betting  have  been  given  else- 
where herein.*®  As  there  said,  while  gaming  always  includes  a  bet 
or  wager,  the  latter  are  much  the  broader  terras,  although  in  popular 
signification  and  by  some  judicial  decisions  little  if  any  distinction 
seems  to  be  made.  Whether  or  not  certain  fonns  of  betting  or  wager- 
ing are  punishable  as  criminal  offenses  depends  on  the  phraseology 
of  the  gaming  statutes.  But  though  a  transaction  may  not  be  crim- 
inal it  may  none  the  less  in  the  eyes  of  the  law  be  gambling  in  the 
sense  at  least  that  comes  within  the  condemnation  of  the  civil  law, 
the  tendency  of  which,  as  has  been  seen,  is  to  repudiate  all  wagers  of 
every  kind  on  any  subject.**  Thus,  a  wager  as  to  whether  an  execu- 
tion can  be  collected  has  been  said  to  be  not  "gaming,"  or  a  wager 
upon  a  "game,"  but  nevertheless  it  is  void  as  against  public  policy.** 
A  bet  or  wager  is  none  the  less  gambling  because  it  is  made  to  assume 
the  form  of  a  contract.*'  So  the  fact  that  a  wager  is  expressed  in 
the  form  of  a  bill  of  sale  is  immaterial.**  The  facts  and  circumstances 
surrounding  a  contract  alleged  to  be  a  wager  may  be  shown  for  the 
purpose  of  determining  its  real  character,  whatsoever  its  form.**  A 
wagering  or  gambling  contract  has  been  defined  to  be  one  in  which 
the  parties,  in  effect,  stipulate  that  they  shall  gain  or  lose  on  the 
happening  of  an  uncertain  event  in  which  they  have  no  interest 
except  that  arising  from  the  possibility  of  such  gain  or  loss,**  and 
though  to  some  courts  it  seemfe  to  be  immaterial  whether  or  not  the 
parties  have  any  interest  in  the  event  beyond  what  is  created  by  the 
wager,*'  it  is  not  considered  a  wager  where  there  is  a  real  and  inher- 
ent relation  between  the  contingency  and  the  gain  or  loss  to  the 
parties.*®  The  burden  of  proving  that  a  contract  is  void  as  a  wager 
rests  on  the  party  asserting  its  invalidity.**  Such  illegality  may  be 
shown  by  parol  evidence.-®    Whether  a  contract  is  a  wagering  one  or 

8.  Dunman  v.  Strother,  1  Tex.  89,   4  S.  Ct.  160,  28  U.  S.  (L.  ed.)  225. 
46  Am.  Dec.  97;  Kirkland  v.  Randon,       14.  Harper  v.   Grain,  36   Ohio   St. 
8  Tex.  10,  58  Am.  Dec.  94  and  note.       338,  38  Am.  Rep.  589. 

Note:  5  L.R.A.  201.  15.  Note:  18  L.R.A.  859. 

9.  Gridley  v.  Dorn,  57  Cal.  78,  40  16.  Kitchen  v.  Loudenback,  48  Ohio 
Am.  Rep.  110;  Hankins  v.  Otting^er,  St.  177,  26  N.  E.  979,  29  A.  S.  R.  540; 
115  Cal.  454,  47  Pac.  254,  40  L.R.A.  Gaw  v.  Bennett,  153  Pa.  St,  247,  25 
76.  Atl.  1114,  34  A.  S.  R.  699. 

Note :  37  A.  S.  R.  701,  702.  Note :  37  A.  S.  R.  697. 

10.  See  supra,  par.  2»  17.  Note:  37  A.  S.  R.  700. 

11.  See  supra,  par.  51,  52.  18.  Ferguson  v.  Coleman,  3  Rich.  L. 

12.  Boughner  v.  Meyer,  5  Colo.  71,  (S.  C.)  99,  45  Am.  Dec.  761. 
40  Am.  Rep.  139.  19.  Note:  18  L.R.A.  859. 

13.  Irwin  v.  Williar,  110  U.  S.  499,       20.  Note:  16  Ann.  Cas.  389,  390. 
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not  is  a  question  for  the  jury,  unless  the  entire  contract,  unexplained 
by  oral  testimony,  is  in  writing.*  An  agreement  whereby,  in  consid- 
eration of  the  vendee's  purchasing  a  specified  amount  of  Bohemian 
oats  at  a  fictitious  price  per  bushel,  the  vendor  agrees  to  sell,  the 
next  season,  a  larger  -amount  of  oats  for  the  vendee  at  the  same  price 
has  been  held  to  \>e  gambling  contract  and  so  void  as  against  public 
policy.'  Such  a  c(mtract  has  also  been  held  to  contemplate  a  fraud 
on  third  persons,  that  is,  on  those  to  whom  the  second  sale  would  be 
made.'  ,Bu,t  where  a  similar  contract,  involving  the  purchase  of  seed 
wheat  at  fifteen  dollars  a  bushel,  was  bona  fide  on  the  part  of  the 
purchaser,  it  was  enforced.*  Contracts  to  pay  money  on  condition  that 
the  payee  shall  not  marry  within  a  stipulated  time,  and  if  he  does, 
then  to  pay.  a  certain  sum  per  day  during  the  time  he  remains  unmar- 
ried, are  invalid  as  wagering  contracts  on  the  probabilities  of  marriage, 
and  money  paid  in  consideration  thereof  cannot  be  recovered.*  But 
where  a  wager  is  but  a  fiction  of  law,  invented  for  the  trial  of  a  right, 
it  has  nothing  in,  common  with  a  wager  in  which  there  is  no  right  in 
question  betwew  .the  parties.  Hence,  the  general  rule  avoiding  all 
gambling  contracts  or  transactions  does  not  apply  to  the  form  often 
adopted  under  a  leaned  issue,  as  the  most  convenient  mode  of  settling 
precisely  th«  fact  averred  on  one  side  and  denied  on  the  other.* 

54.  Elimlnatitn  af  Element  of  Chance;  Prizes  and  Premiums. — 
Generally  speaking,  unless  there  exists  in  a  contract  or  agreement  the 
element  of  a  chance  of  gain  or  risk  of  loss  it  does  not  come  within  the 
rule  denouncing  gambling  contracts  and  transactions.  Thus  an  agree- 
ment that  the  beaten  party  in  a  squirrel  hunt  is  to  pay  for  the  supper 
of  the  victors,  does  not  prevent  one  who  was  engaged  to  furnish  the 
supper  from  recovering  therefor,  though  he  presided  at  the  meeting 
at  which  the  arrangements  were  made  and  understood  and  knew  how 
the  suppers  were  to  be  paid  for,  there  being  as  between  the  parties  to 
the  suit  no  element  of  uncertainty  involved  in  the  contract,  the  vendor 
neither  gaining  nor  losing  by  the  success  or  the  defeat  of  either  party.' 
Likewise,  an  agreement  by  one  person  to  take  all  the  chances  on  a 
proposed  scheme  to  raffle  ofiF  property,  thereby  eliminating  all  the 
elements  of  chance  and  fixing  a  definite  price  for  the  property,  is  not 
unlawful,  nor  in  such  a  case  is  it  illegal  for  the  parties  to  put  up  prop- 
erty as  a  pledge  of  their  good  faith  in  the  matter,  such  a  transaction 
being  regarded,  not  as  a  wager,  but  merely  as  a  deposit  of  liquidated 

1.  Gaw  V.  Bennett,  153  Pa.  St.  247,       6.  Chalfant  v.  Payton,  91  Ind.  202, 
25  Atl.  1114,  34  A.  S.  R.  699.  46  Am.  Rep.  586;  James  v.  Jelliaon, 

2.  McNamara  v.  Gargett,  68  Mich.   94  Ind.  292,  48  Am.  Rep.  151. 

454,  36  N.  W.  218,  13  A.  S.  R.  355.  6.  Edgell  v.  McLaughlin,  6  Whart 

3.  Note:  5  L.R.A.(N.S.)   907.  (Pa.)  176,  36  Am.  Dec.  214. 

4.  Kitchen  v.  Loudenback,  48  Ohio  7.  Winchester  v.  Nutter,  52  N.  H. 
St.  177,  26  N.  E.  979,  29  A.  S.  R.  540.  ^07, 13  Am.  Rep.  93. 
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damages  for  a  tailure  of  either  to  perform  his  agreement.*  Again, 
a  purse,  prize,  or  premium  offered  by  a  party,  and  to  be  awarded  to  the 
successful  competitor  in  a  contest  in  which  such  party  does  not  engage, 
nor  has  any  chance  of  gaining,  but  only  perhaps  of  losing,  is  without 
tlie  element  of  a  chance  of  gain  or  a  risk  of  loss  which  characterizes 
the  wager  agreement.*  Thus,  a  prize  offered  for  a  horse  that  will  trot 
in  the  best  time  less  than  a  given  time  has  been  held  not  to  be  a  wager.*'^ 
But  under  a  statute  against  wagers  and  horse  racing  it  has  been  held 
that  a  purse  to  be  trotted  for  is  gambling  and  the  winner  thereof  can- 
not recover  the  premium,  purse-stakes  or  prizes,  unless  the  company 
chooses  to  pay  him.**  The  deposit  of  an  entrance  fee  to  enable  the 
depositor  to  compete  for  a  prize  in  an  athletic  contest  is  not  a  bet.** 
It  has  been  held,  however,  that  a  check  given  to  an  agricultural  society 
to  enable  the  drawer  to  enter  his  horse  in  competition  in  "a  trial  of 
speed"  at  an  exhibition  for  a  premium  offered  by  the  society,  is  void 
under  the  statute  against  wagers  and  horse  racing.**  An  agreement 
by  (he  owners  of  race  horses  entered  at  certain  stake  races  to  divide 
equally  all  premiums  and  stake  moneys  offered  by  the  associations 
on  such  races  awarded  to  any  of  the  horses  of  either  has  been 
sustained.** 

'  55.  Transactions  in  Aid  of  Gambling  or  Wagering. — ^The  generally 
established  rule,  independently  of  statute,  is  that  contracts  made  in 
furtherance  of  gambling  transactions,  though  not  inamediately  involv- 
ing a  wager,  are  void  as  against  public  policy.**  Accordingly,  while 
it  is  lawful  for  a  race  track  association  to  keep  a  race  track  and  grand 
stand,  yet  if  it  adds  to  these  an  unlawful  business,  such  as  gambling 
booths,  which  form  a  part  of  the  race  track  scheme,  where  books  are 
made  and  pools  are  sold  on  the  races,  from  which  the  association 
derives  a  revenue  for  bookmaking,  and  the  unlawful  branch  of  the 
business  is  conducted  together  with  the  lawful  branch  of  it,  a  contract 
whereby  the  association  sells  the  privilege  of  furnishing  cigars,  liquors, 
and  other  refreshments  in  and  about  its  grand  stand  has  been  held 
to  be  against  public  policy,  and  invalid,  where  the  object  of  providing 
the  refreshments  is  in  aid  of  the  race  track  scheme  rendering  it  more 
tempting  and  attractive  to  the  public.**  On  the  other  hand  it  haa 
been  determined  that  it  is  no  defense  to  a  suit  to  recover  for  the  fitting 
up  and  furnishing  of  a  house,  that  the  plaintiff  knew  thai  the  house 

8.  Thornbill  v.  O'Rear,  108  Ala.  299,  13.  Comly  v.  Hillegass,  94  Pa,  St. 
19  So.  382,  31  L.R.A.  792.  132,  39  Am.  Rep.  774. 

9.  Note :  39  Am.  Rep.  776.    See  also  14.  Hankins   v.   Ottin^er,   115   Cal. 
Contracts,  vol.  6,  p.  779.  454,  47  Pac.  254,  40  L.R.A.  76. 

10.  Misner  v.  Knapp,  13  Ore.  135,  15.  See  Contracts,  vol.  6,  p.  776. 
^  Pac.  65,  57  Am.  Rep.  6.  16.  St.   Louis  Fair   Assoc,   v.   Car- 
-     11.  Comly   V.   Hiilegas,  94  Pa.   St.  mody,  151  Mo.  566,  52  S.  W.  365,  74 
132,  39  Am.  Rep.  774.  A.  S.  R.  571. 

12.  Note :  39  Am.  Rep.  777. 
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was  to  be  used  for  gaming,  if  there  was  no  evidence  that  the  plaintiff's 
purpose  in  supplying  the  materials  and  fitting  up  the  house  was  that 
it  should  be  used  as  a  gambling  house.*'  It  is,  therefore,  not  the 
unlawful  use  to  which  the  subject  of  the  contract  is  liable  to  be  put, 
but  the  intention  of  the  parties  that  it  be  so  used,  that  vitiates  the 
contract.  So  the  sale  of  articles  adapted  to  a  gambling  use,  such  as 
ordinary  playing  cards,  billiard  tables,  and  many  other  articles  and 
.kinds  of  property  of  legitimate  trade,  which  are  capable  of  being 
made  the  means  of  gambling,  contrary  to  statute,  is  not  in  itself  illegal, 
and  under  the  weight  of  authority  it  may  be  assumed  that  the  mere 
knowledge  on  the  part  of  the  vendor  that  the  article  will  probably  be 
used  for  gambling  will  not  render  the  contract  of  sale  invalid.*®  If, 
however,  the  vendor,  as  in  the  case  of  a  sale  of  slot  machines  to  be 
used  as  gambling  devices,  goes  beyond  the  act  and  purpose  of  making 
a  sale,  and  in  making  it  actively  and  purposely  participates  in  the 
promotion  of  the  illegal  use,  he  becomes  particeps  criminis,  and  cannot 
recover  on  the  contract  of  sale.*®  A  manager  of  a  gambling  house 
employed  by  the  year  and  discharged  before  the  expiration  of  his 
term,  without  cause,  cannot  recover  a  share  of  the  profits  of  the  estab- 
lishment which  he  was  to  have  received  in  lieu  of  salary.*®  And  one 
who  trains  a  horse  for  a  race  on  which  money  is  bet  cannot  recover 
for  his  services,  whether  the  race  is  run  or  not,  where  a  horse  race  is 
regarded  as  gaming,  but  such  a  trainer  may  recover  money  expended 
for  feed  and  shoes  for  the  horse,  which  he  is  fitting  for  a  race,  on 
which  money  is  bet ;  for,  whether  the  race  is  run  or  not,  it  is  necessary 
that  'the  animal  should  be  fed  and  sKod,  and  such  itenis  are  not  neces- 
sarily a  part  of  the  gaming  transaction.* 

56.  Dealing  in  Futures,  Options  and  Margins. — The  legality  of 
contracts  providing  for  future  delivery,  and  the  question  when  such 

17.  Michael  v.  Bacon,  49  Mo.  474,  8  Press  Co.,  123  Ala.  452,  26  So.  535,  82 
Am.  Rep.  138.    But  compai-e  Spurgeon    A.  S.  R.  135. 

v.  McEIwain;  6  Ohio  442,  27  Am.  Dec.  20.  Britt  v.  Davis,  118  La.  597,  43 

•266,  wherein  it  is  held  that  the  law  So.  248,  118  A.  S.  R.  390. 

will  not  assist  a  person  who  intention-  1.  Mosher  v.-  Griffin,  51  111.  184,  99 

ally  aids  another  in  an  illegal  act;  and  Am.   Dec.   541.     Compare   Harris   v. 

where  it  is  unlawful  to  keep  a.  nine-  Woodruff,  124  Mass.  205,  26  Am.  Rep. 

pin  alley  appurtenant  to  a  coffee-house,  G58,  wherein  it  was  held  that  a  hen 

a  carpenter  who  builds  such  an  alley,  may   be   maintained   for   the  expense 

knowing  the  purpose  for  which  it  was  and  skill  bestowed  in  training  a  horse 

constructed,*  cannot  recover  the  price  for   illegally   running   races   for   bets 

•of  erecting  it.  and .  wagers,  for  even  if  the  parties 

18.  Watkins  v.  jCurry,  103  Ark.  414,  were  in  pari  delicto,  potior  est  conditio 
147  S.  W.  43,  40  L.'R.A.(N.S.)  967  possidentis,  and  the  law  will  not  assist 
4ind  note;  Rose  v.  Mitchell,  6  Colo,  the  owner  to  obtain  possession  of  his 
102,  45  Am.  Rep.  520 ;  Brunswick,  etc.,  horse  without  paying  the  trainer  for 
Co.  V.  y^eau,  50  la.  120,  32  Am.  his.' service  under  aa  executed  contract, 
Hep.  119  and  note.  by  which  a  special   property  in   the 

19.  Kuhl    V.    M.    Galley    Universal  horse  had  been  voluntarily  transferred.. 
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agreements  are  deemed  to  come  under  the  ban  of  the  law  as  wagering 
or  gambling  transactions,  are  treated  somewhat  fully  elsewhere  in  this 
work.*  So  only  a  brief  outline  of  the  general  principles  appertaining 
thereto  will  be  here  attempted.  The  rule  is  that  a  contract  by  which  a 
person  agrees  to  buy  or  sell,  for  future  delivery,  a  commodity  which  he 
does  not  own  at  the  time  the  contract  is  made,  and  which  must  be 
obtained  by  purchase  in  the  open  market  when  the  time  for  delivery 
arrives,  is  valid  only  when  the  parties  really  intend  that  the  commod- 
ity is  to  be  delivered  and  the  price  paid.  If  it  is  the  understanding  of 
the  parties,  whether  expressed  or  not,  that  the  commodity  is  not  to  be 
delivered,  but  that  one  party  is  to  pay  to  the  other  the  difference 
between  the  contract  and  the  market  prices  at  the  date  fixed  for  execut- 
ing the  contract,  then  the  whole  transaction  constitutes  nothing  more 
than  a  wager,  a  speculation  on  the  rise  and  fall  of  prices,  and  is  null 
and  void.'  However,  executory  contracts  for  the  sale  of  stock  may 
be  made  with  an  intent  actually  to  deliver  the  same,  and  if  so,  such 
contracts,  although  entered  into  for  pure  purposes  of  speculation,  are 
not  illegal  or  invalid  unless  by  express  statute  they  are  made  so, 
however  censurable  they  may  otherwise  be.*  So  a  purchase  of  stock 
merely  on  margin  for  speculation  is  not  necessarily  a  gambling  trans- 
action. If  there  is  not,  under  any  circumstances,  to  be  a  delivery  as 
part  of  and  completing  the  purchase,  then  the  transaction  is  a  mere 
wager  on  the  rise  and  fall  of  prices;  but  if  there  is  in  good  faith  a 

2.  See  Contracts,  vol.  6,  p.  780  "et  N.  W.  762,  74  A.  S.  R.  394,  43  L.R.A. 
seq.  280;  Lester  v.  Buel,  49  Ohio  St.  240, 

3.  Murphey  v.  Springs,  200  Fed.  372,  30  N.  E.  821,  34  A.  S.  R.  556  and 
118C.  C.A.  524,45L.R.A.(N.S.)  539;  note;  McGrew  v.  City  Produce  Ex- 
Lamson  v.  Bane,  206  Fed.  253,  124  change,  85  Tenn.  572,  4  S.  W.  38,  4 
C.  C.  A.  121,  46  L.R.A.(N.S.)  G50;  A.  S.  R.  771  and  note;  Snoddy  v. 
State  V.  Stripling,  113  Ala.  120,  21  American  Nat.  Bank,  88  Tenn.  573,  13 
So.  409,  36  L.R.A.  81;  Western  Union  S.  W.  127,  17  A.  S.  R.  918  and  note^ 
Tel.  Co.  V.  Chamblee,  122  Ala.  428,  25  7  L.R.A.  705 ;  Seeligson.  v.  Lewis,  65 
So.  232,  82  A.  S.  R.  89  and  note;  Tex.  215,  57  Am.  Rep.  593;  Floyd  v. 
Cunningham  v.  National  Bank,  71  Ga.  Patterson,  72  Tex.  202,  10  S.  W.  526, 
400,  51  Am.  Rep.  266;  Lyon  v.  Culbert-  13  A.  S.  R.  787  and  note. 

son,   83   III.    33,   25   Am.    Rep.    349;  Note:  17  Ann.  Cas.  710. 

Pearce  v.  Foot,  113  111.  228,  55  Am.  See  also  Contracts,  vol.  6,  p.  780 

Rep.  414;  Jamieson  v.  Wallace,  167  et  seq. 

111.  388,  47  N.  E.  762,  59  A.  S.  R.  4.  Irwin  v.  Williar,  110  U.  S.  499, 

302;  Whitesides  v.  Hunt,  97  Ind.  191,  4  S.  Ct.  160,  28  U.  S.  (L.  ed.)  225; 

49  Am.  Rep.  441;  Sondheim  v.  Gilbert,  Duchemin  v.  Kendall,  149  Mass.  171, 

117  Ind.  71,  18  N.  E.  687,  10  A.  S.  R.  21  N.  E.  242,  3  L.R.A.  784  and  note. 

23  and  note,  5  L.R. A.  432 ;  Lancaster  In   some   states  there   are  statutes 

V.  Ames,  103  Me.  87,  68  Atl.  533,  125  requiring  the  registration  of,  and  the 

A.  S.  R.  286,  17  L.R.A.(N.S.)   229;  payment  of  a  tax  by  every  individual 

Harvey  v.  Merrill,  150  Mass.  1,  22  N.  or  firm  or  agent  engaged  in  the  busi- 

E.  49,  15  A.  S.  R.  159  and  note,  5  ness  of  buying  or  selling  futuffes.  Alex- 

L.R.A.  200  and  note;  Garland  v.  West-  ander  v.  State,  86  Ga.  246,  12  S.  E. 

era  Union  Tel.  Co.,  118  Mich.  369,  76  408, 10  L.R.A.  859. 
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purchase,  the  delivery  may  be  postponed,  or  made  to  depend  on  a 
future  condition,  and  the  stock  carried  on  margin  or  otherwise  in  the 
meantime,  without  affecting  the  legality  of  the  operation.*  A  contract 
for  the  purchase  or  sale  of  stock  or  other  property  which  the  vendor 
does  not  possess,  to  be  delivered  in  future,  is  not  illegal  unless  both 
parties  understood  it  to  be  a  mere  speculation  in  the  future  price, 
with  no  intention  of  delivering^  or  accepting,*  and  the  burden  of  the 
proof  is  on  the  party  alleging  the  illegality.^  The  intention  of  the 
parties  to  a  purchase  of  stocks  or  other  property  for  future  delivery, 
in  respect  to  the  delivery,  where  there  is  a  claim  that  the  intent  was 
to  make  an  option  contract  to  be  settled  by  payment  of  differences,  is 
a  question  for  determination  by  the  jury  on  a  consideration  of  the 
evidence.*  In  determining  what  the  intentions  of  the  parties  were, 
the  jury  has  the  right  to  consider  the  nature  and  character  of  the 
accounts  between  them,  the  acts  of  the  parties,  and  all  the  circum- 
stances surrounding  their  transaction  so  far  as  disclosed  by  the  testi- 
mony, and  may  go  behind  the  mere  form  given  to  the  transaction  and 
ascertain  from  all  the  evidence  the  real  purpose  of  the  parties  and  the 
actual  character  of  their  dealings  with  each  other.*  This  implies  that 
it  is  admissible  to  show  the  manner  in  which  previous  similar  trans- 
actions between  the  same  parties  were  concluded.*®  And  in  several 
jurisdictions  it  has  been  held  that  the  intent  of  a  person  who,  as  a 
broker,  has  purchased  or  sold  goods  for  another,  that  the  transactions 
shall  be  settled  on  the  basis  of  difference  in  market  price  and  not  by 
an  actual  delivery  of  the  goods,  may  be  shown  by  evidence  that 
such  was  the  general  course  of  his  dealings  with  other  persons  with 
respect  to  similar  contracts.**     Other  courts,  however,  hold  to  the 

5.  Hatch  V.  Douglas,  48  Conn.  116,  factorily  appear  that  the  contract  was 
40  Am.  Rep.  154;  Peters  v.  Grim,  149  made  with  an  actual  view  to  the  de- 
Pa.  St.  163,  24  Atl.  192,  34  A.  S.  R.  livery  and  receipt  of  the  grain,  and 
599 ;  In  re  Taylor,  192  Pa.  St.  304,  43  not  as  a  cover  for  a  gambling  trans- 
Atl.  973,  73  A.  S.  R.  812  and  note;  action. 

WaU  V.   Schneider,  59   Wis.   352,  18  8.  Pope  v.  Hanke,  155  lU.  617,  40 

N.  W.  443,  48  Am.  Rep.  520.  N.  E.   839,  28  L.R.A.  568 ;   Gregory 

6.  See  Contracts,  vol.  6,  p.  783.  v.  Wendell,  39  Micfi.  337,  33  Am.  Rep. 

7.  Preston  v.  Cincinnati,  etc.,  R.  Co.,  390. 

36  Fed.  54,  1  LJI.A.  140;  Conner  v.  9.  Stewart  v.  Schall,  65  Md.  289,  4 

Robertson,  37  La.. Ann.  814,  55  Am.  Atl.  399,  57  Am.  Rep.  327;  Sprague 

Rep.  521;  Bigdow  v.  Benedict,  70  N.  v.  Warren,  26   Neb.   326,  41   N.  W. 

Y.  202,  26  Am.  Rep.  573;  Harris  v.  1113,  3  L.R.A.  679  and  note;  Gaw  v. 

Tumbridge,  83  N.  Y.  92,  38  Am.  Rep.  Bennett,  153  Pa.  St.  247,  25  Atl.  1114, 

398.    Compare  Bartlett  v.  Collins,  109  34  A.  S.  R.  699. 

Wis.  477,  85  N.  W.  703,  83  A.  S.  R.  Note :  11  Ann.  Cas.  441. 

928,  wherein  it  is  held  that  a  party  10.  Jamieson   v.   Wallace,   167   111. 

who  claims  a  right  under  a  time  eon-  388,  47  N.  £.  762,  59  A.  S.  R.  302. 

tract  for  the  sale  and  delivery  of  wheat  Npte:  Ann.  Cas.  1914D  87. 

must  make  it  affirmatively  and  satis*  11.  Note:  Ann.  Cas.  1914D  88. 
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<jontrary.*-  Aside  from  the  general  principles  here  considered  it 
should  be  noted  that  in  some  jurisdictions  statutes  exist  making 
illegal  all  options  to  buy  or  sell  in  the  future,**  and  such  statutes  have 
been  sustained  even  though  dealings  an  options  to  sell  or  buy  at  a 
future  time,  are  not  always  or  necessarily  gambling.**  Similarly  in 
some  jurisdictions  the  sale  of  stock  on  margin  is  prohibited  by  consti- 
tutional or  statutory  provisions.** 

57.  Wagers  on  Result  of  Election. — To  the  act  of  wagering  on 
an  election,  the  legislatures  of  many  states  have,  as  has  been  seen, 
annexed  a  penalty.*®  They  have  also  frequently  in  terms  declared 
such  a  contract  to  be  void."  But  irrespective  of  statute,  betting  on 
elections  then  pending,  as  calculated  to  endanger  the  peace  and  har- 
mony of  society,  and  to  have  a  corrupting  influence  on  the  public 
morals,  has  uniformly  been  considered  as  contrary  to  sound  policy; 
and  hence  all  such  wagers  are  void  and  cannot  be  enforced.**  That 
fi  wager,  or  bet,  on  the  result  of  an  election  tends  directly  to  destroy  the 
purity  of  elections  is  evident  when  it  is  considered  that  each  of  the 
parties  to  such  a  contract  thereby  acquires  a  pecuniary  interest  in 

12.  Birmingham  Trust,  etc.,  Co.  v.  18.  Lewis  v.  Bruton,  74  Ala.  317,  49 
Cuney,  175  Ala.  373,  57  So.  962,  Ann.  Am.  Kep.  816;  Motlow  v.  Jolins<)n. 
€as.  1914D  81  and  note,  overruling  145  Ala.  373,  39  So.  710,  8  Ann.  Cas. 
160  Ala.  370,  49  So.  319,  135  A.  S.  R.  188;  Jeffrev  v.  Ficklin,  3  Ark.  227,  36 
102.  Am.  Dec.  456;  Hardy  v.  Hunt,  11  Cal. 

13.  See  Contracts,  vol,  6,  p.  783.  343,  70  Am.  Dec.  787;  Lurton  v.  Gil- 

14.  Booth  V.  Illinois,  184  U.  S.  425,  liam,  1  Scam.  (111.)  577,  33  Am.  Dec. 

22  S.  Ct.  425,  46  U.  S.  (L.  ed.)  623.       430;  Gregory  v.  King,  58  111.  169,  11 

15.  Otis  V.  Parker,  187  U.  S.  606,   Am.  Rep.  56;  Pabst  Brewing  Co.  v. 

23  S.  a.  168,  47  U.  S.  (L.  ed.)  323,  Liston,  80  Minn.  473,  83  N.  W.  448.  81 
Affirming  130  Cal.  322,  62  Pae.  571,  A.  S.  R.  275;  Bunn  v.  Riker,  4  Jolms. 
927,  92  A.  S.  R.  56;  Cashman  v.  Root,  (N.  Y.)  426,  4  Am.  Dec.  292  and 
89  Cal.  373,  26  Pac.  883,  23  A.  S.  R.  note;  Harper  v.  Crain,  36  Ohio  St. 
482,  12  L.R.A.  511.  See  also  Con-  338,  38  Am.  Rep.  589;  Speise  v.  Mc- 
tracts,  vol.  6,  p.  783.  Coy,  6  Watts  &  S.  (Pa.)  485,  40  Am. 

No  unconstitutional  interference  with  Dec.  579;  Columbia  Bank,  etc.,  Co.  v. 

the  right  of  contract  is  made  by  a  con-  Haideman,  7  Watts  &  S.  (Pa.)  233,  42 

stitutional  provision  avoiding  all  con-  Am.  Dec.  229;   Russell   v.   Pyland,  2 

tracts  for  sales  of  shares  of  corporate  Humph.    (Tenn.)    131,   36   Am.   Dec. 

stock  on  margin,  and  providing  for  the  307;  Allen  v.  Dodd,  4  Humph.  (Tenn.) 

recovery  of  any  money  paid  on  such  131,  40  Am.  Dee.  632;  Bates  v.  Lan- 

contracts,  although  this  provision  may  caster,   10   Humph.    (Tenn.)    134,   51 

1)e  construed  to  apply  to  bona  fide  as  Am.  Dec.  696;  Tarleton  v.  Baker,  18 

well  as  gambling  contracts.     Otis  v.  Vt.    9,   44   Am.    Dec.    358;    Allen    v. 

Parker,  187  U.  S.  606,  23  S.  Ct.  168,  Heam,  1  T.  R.  66,  1  Rev.  Rep.  149, 

47  U.  S.  (L.  ed:)  323.  12  Eng.  Rul.  Cas.  385. 

16.  See  supra,  par.  22.  •    Notes:   74  Am.  Dec.  102;  11   Am. 

17.  Reynolds  v.  McKinney,  4  Kan.  Rep.  58;  37  A.  S.  R.  702  et  seq.;  18 
94,   89   Am.   Dec.   602;   M-Allister  v.  L.R.A.  862,  863. 

Hoffman,  16  Serg.  &  R.  (Pa.)  147,  16  See  also  supra,  par.  51.  And  see 
Am.  Dec.  556.  Contracts,  vol.  6,  p.  779;  Elbotions, 

Note:  18  L.R.A.  862.  vol.  9,  p.  1177,  1178. 
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the  event  of  the  election,  and  a  motive  to  cast  his  own  vote  or  to  procure 
others  to  cast  theirs,  for  his  private  benefit,  without  regard  tp  the 
public  good.**  Accordingly  a  bond  given  to  secure  the  payment  of 
money  lost  by  betting  on  an  election  is  void,  as  being  against  public 
policy,  although  neither  of  the  parties  was  a  voter.*®  Moreover,  a 
wager  on  the  result  of  an  election  is  illegal,  though  made  after  the 
election  but  before  the  canvass  is  completed,  because,  it  has  been 
fiaid,  the  tendency  is  to  promote  inquiry  into  the  legality  of  elections 
and  thus  to  excite  discontents  and  possible  disturbances  among  the 
people.*  But  it  has  also  been  held  that  a  wager  on  the  result  of  a 
presidential  election  in  another  state,  made  after  the  vote  had  been 
<;ast,  was  not  void  as  against  public  policy.* 

58.  Law  Governing  Validity  of  Gambling  Contracts  or  Agreements 
Collateral  Thereto. — Although  there  is  a  marked  conflict  on  the  point, 
there  seems  to  be  a  tendency  in  the  United  States  at  least  to  regard 
statutes  declaring  gambling  contracts  and  transactions  illegal  or  void 
as  embodying  a  distinctive  public  policy,  which  requires  the  courts 
of  the  state  in  which  they  are  enacted  to  refuse  to  recognize  or  enforce 
any  contract  or  transaction  in  violation  of  their  terms,  even  though 
such  contract  or  transaction  may  have  had  its  situs  outside  of  the 
forum,  and  therefore  does  not  come  within  the  direct  operation  of 
the  statutes.'  The  practical  result  of  the  adoption  of  this  view  is,  of 
course,  that  a  gambling  or  wagering  contract,  in  order  to  be  upheld 
or  enforced,  must  be  v^lid,  both  by  its  proper  law,  i.  e.,  by  the  law 
of  its  situs,  and  by  the  law  of  the  forum.*  In  other  jurisdictions  in 
the  United  States  and  in  England,  however,  the  familiar  principle 
that  the  validity  of  a  contract  is  governed  by  the  law  of  the  state  or 
country  where  it  is  made  or  is  to  be  performed  has  been  applied  to 
gambling  contracts  or  agreements  collateral  thereto,  and  consequently, 
where  by  such  law  a  gambling  contract  or  agreement  is  valid,  it  will 
be  enforced  by  the  courts  of  another  jurisdiction,  even  though  it  woull 

19.  Specht  V.  Beindorf,  56  Neb.  553,  C.  270,  29  S.  E.  362,  39  L.R.A.  835; 
76  N.  W.  1059,  42  L.R.A.  429;  Stod-  Burrus  v.  Witcover,  158  N.  C.  384, 
dard  v.  Martin,  1  R.  I.  1,  19  Am.  Dec.  74  S.  E.  13,  39  L.R.A.(N.S.)  1005; 
•643  and  note.  Winward  v.  lincoln,  03  R.  I.  47G,  51 

20.  Bettrs  V.  Reynolds,  34  N.  C.  344,  Atl.  106,  64  L.R.A.  160  and  note; 
55  Am.  Dec.  417.  Gist  v»   Western  Union   Tel.   Co.,  4') 

1.  Hiekerson  v.  Benson,  8  Mo.  8,  40  S.  C.  344,  23  S.  E.  143,  55  A.  S.  R. 
Am.  Dec.  115;- Rust  v.  Gott,  9  Cow.  763  and  note;  Bartlett  v.  Collins,  lOU 
(N.  Y.)    169,  18   Am.  Dec.  497  and   Wis.  477,  85  N.  W.  703,  83  A.  S.  R. 

-note.  928. 

2.  Smith  V.  Smith,  21  111.  244,  74  Notes:  55  A.  S.  R.  775;  46  L.R.A. 
Am.  Dec.  100.  (N.S.)  650;  17  Ann.  Cas.  49. 

3.  Pope  V.  Hanke,  155  111.  617,  40  •  See  also  Conflict  of  Laws,  vol.  5, 
1^.  E.  839,  28  L.R.A.  568;  Flagg  v.   p.  960. 

Baldwin,  38  N.  J.  Eq.  219,  48  Am.       4.  Flagg  v.  Baldwin,  88  N.  J.  Eq. 
Hep.  308  •  Gooch  v.  Faucett,  122  N.    219,  48  Am.  Rep.  308. 
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be  invalid  if  made  therein.*  So  in  England  it  has  been  held  that 
money  lent  in  a  foreign  country  for  the  purpose  of  being  used  by  the 
borrower  for  gaming,  the  game  not  being  illegal  by  the  law  of  that 
country,  may  be' recovered  in  the  English  courts.'  But  if  a  wager 
is  made  outside  of  the  forum  by  citizens  thereof  with  the  express 
purpose  of  evading  its  laws  it  will  usually  be  adjudged  to  be  as  invalid 
as  if  made  there.'  In  the  absence  of  any  objection  arising  from  the 
public  policy  of  the  forum  against  entertaining  an  action  on  a  gam- 
bling or  wagering  agreement  or  transaction,  it  often  becomes  import- 
ant, where  such  a  contract  is  made  in  one  state  to  be  performed  in 
another,  to  determine  which  place  furnishes  the  law  that  is  to  govern, 
since  a  contract  which  is  illegal  or  void  by  its  proper  law  will  not  be 
enforced,  though  it  would  be  legal  and  valid  according  to  the  law 
of  the  forum.  Although  there  is  a  conflict  on  the  question,  the  weight 
of  authority  seems  to  favor  the  law  of  the  place  where  the  contract 
is  to  be  performed,  rather  than  that  of  the  place  where  it  is  made.* 
However,  there  are  so  many  variations  in  the  essential  features  of  the 
different  cases  that  it  is  unsafe  to  make  any  sweeping  generalizations 
on  the  point.  In  cases  involving  transactions  in  "futures,"  a  material 
inquiry  in  determining  the  governing  law  is  whether  it  is  the  contract 
between  the  customer  and  broker,  or  the  transaction  conducted  bv  the 
latter,  that  is  to  be  regarded.  If  the  former,  the  lex  loci  contractus 
ordinarily  prevails.* 

59.  Pleading  Gambling  Transaction. — To  make  out  the  defense 
that  an  agreement  is  a  gambling  transaction,  a  defendant  must  set 

5.  Peet  V.  Hatcher,  112  Ala.  514,  21       7.  Tarleton  v.  Baker,  18  Vt.  9,  44 
So.  711,  57  A.  S.  R.  45;  Sondheim  v.   Am.  Dee.  358. 

Gilbert,  117  Ind.  71,  18  N.  E.  687,  10       8.  Peet   v.   Hatcher,  112  Ala.  514, 

A.  S.  R.  23  and  note,  5  L.R.A.  432;  21  So.  711,  57  A.  S.  R.  45;  Osgood 

Harvey   v.   Merrill,   150   Mass.   1,   22  v.  Bander,  75  la.  550,  39  N.  W.  887, 

N.  E.  49,  15  A.  S.  R.  159,  5  L.R.A.  ^  Ji-R-A-  ^^^'     t,  a     ,^c 

200;  Roselle  v.  Farmers'   Bank,  141  .  ^^^^Ij  X\  ^'^'^'  ^^' 

Mo.  36,  39  S.  W.  274,  64  A.  S.  R.  ^-K.A.(M.b.)    bbZ. 

501;  Oraes  v.  Danchy,  82  N.  Y.  443,  .  t°c  'f%  ^"""oQ^i^^J  Conflict  of 
o7    A        x> rnQo     a     u,        "c^  u        LAWS,  vol.  5,  p.  93o  et  seq. 

fLoT*  2  K  •  B  2^8  78  L '  J  KB  ^^  ^^''^'''  ^-  ^'^^^'^  ^^  ^^-  ^^7, 
Iq?  7ai   t     ^'  4\    ?^r  o-'  n^.'         85  N.  W.  703,  83  A.  6.  R.  928. 

l^\^^^.b  ^o^\^-T^l^^?.^i'°^  Notes:  64  L.R.A.  167;  46  L.R.A. 
L.  Rep.  446,  53  Sol.  J.  397,  17  Ann.    (^^g,)  552. 

Cas.  39  and  note,  4  British  Rul.  Cas.       Compare  Lamson  v.  Bane,  206  Fed. 

381  and  note.  253,   124   C.    C.   A.   121,   46    L.R.A. 

Notes:   64  L.R.A.   164;   46  L.R.A.  (N.S.)    650,    in    which,   however,    as 

(N.S.)  651.  pointed  out  by  the  court,  according 

6.  Saxby  v.  Fulton,  [1909]  2  K.  B.  to  the  plaintiff^s  own  theory,  the  trans- 
208,  78  L.  J.  K.  B.  781,  101  L.  T.  N.  actions  between  defendant  and  himself 
S.  179,  25  Times  L.  Rep.  446,  63  Sol.  amounted  to  mere  wagers,  and  there 
J.  397,  17  Ann.  Cas.  39  and  note,  4  was  therefore  no  place  of  performance 
British  Rul.  Cas.  381.  outside  of  the  state  in  which  the  con- 
Note:  46  L.R.A.(N.S.)  653,  654.  tract  was  assumed  to  have  been  made. 
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up  such  illegality  in  his  answer.^®  The  fact  that  an  account  has  been 
stated,  and  the  debtor  has  promised  to  pay  it,  does  not  deprive  him 
of  the  defense  in  an  action  at  law  upon  the  account,  that  it  is  based 
on  a  wagering  transaction.*^  Nor,  it  is  held,  is  the -taint  of  illegality 
removed  by  the  fact  that  an  agreement  comprising  a  gambling  debt 
results  in  forbearance  to  sue  or  the  dismissal  of  a  pending  suit.** 
It  seems,  however,  that  there  is  authority  to  the  contrary.** 

VIII.  Notes  and  Other  Obligations  GivtJn  for  Gambling 

Consideration 

60.  Validity  in  General. — ^Under  the  common  law,  since  gambling 
contracts  were  valid,  the  fact  that  an  action  was  based  on  an  obliga- 
tion given  for  a  gambling  consideration  was  no  defense.**  As  to 
whether  the  common  law  on  this  question  should  be  recognized  in  the 
absence  of  any  statute,  the  courts  of  the  various  jurisdictions  in  the 
United  States  were  divided.  Some  held  that  the  rule  at  common  law 
was  not  applicable  under  American  institutions  and  conditions,  and 
that  an  obligation  given  on  a  gambling  consideration  was  not  enforce- 
able, even  under  the  common  law.**  Others  held  that  such  obligations 
were  valid  and  enforceable.**  In  England,  by  9  Anne,  c.  14,  all 
notes,  bonds,  or  other  obligations  given  in  consideration  of  a  gaming 
debt  were  declared  void.  Similar  statutes  have  been  passed  in  almost 
every  jurisdiction  in  the  United  States  and  now  such  contracts  are 
by  the  overwhelming  weight  of  authority  declared  contra  bonos  mores 
and  invalid ;  and  the  illegality  of  consideration  is  a  good  defense  both 
in  England  and  America,  as  between  the  parties,  in  all  actions  founded 
on  obligations  given  in  consideration  of  a  gambling  debt.*'    The  fact 

10.  Van  Dosen-Harrington  Co.  v.  N.  H.  104,  25  Am.  Dec.  451 ;  Winches- 
JungeWut,  75  Minn.  298,  77  N.  W.  970,  ter  v.  Nutter,  52  N.  H.  507,  13  Am. 
74  A.  8.  R.  463.  Rep.  93;  Bernard  v.  Taylor,  23  Ore. 

11.  Murphey  v.  Springs,  200  Fed.  416,  31  Pae.  968,  37  A,  6.  R.  693  and 
372, 118  C.  C.  A.  524,  45  L.R.A.(N.S.)  note;  18  L.R.A.  859;  Edgell  v.  Mc- 
539.  LaiigWin,  6  Whart.  (Pa.)  176,  36  Am. 

12.  Union  Collection  Co.  v.  Buck-  Dee.  214:  Waugh  v.  Beck,  114  Pa.  St. 
man,  150  Cal.  159,  88  Pac.  708,  119  422,  6  Atl.  923,  60  Am.  Rep.  354; 
A.  S.  R~.  164,  11  Ann.  Gas.  609  and  Stoddard  v.  Martin,  1  R.  I.  1,  19  Am. 
note,  9  L.R.A.(N.S.)  568.  Dec.  643. 

Note:  14  Ann.  Cas.  250.  Note:  119  A.  S.  R.  173. 

13.  Goodson  v.  Grierson,  [1908]  1  16.  Jeffrey  v.  Ficklin,  3  Ark.  227, 
K.  B.  (Eng.)  761,  14  Ann.  Caa.  247.  36  Am.  Dec.  456;  Johnson  v.  Falf,  C 

14.  See  supra,  par.  51.  See  also  Cal.  359,  65  Am.  Dec.  618;  Smith  v. 
Bills  and  Notes,  vol.  3,  p.  954.  Smith,  21  111.  244,  74  Am.  Dec.  100; 

15.  Eldred  v.  Malloy,  2  Colo.  320,  Beadles  v.  Bliss,  27  111.  320,  81  Am. 
25  Am.  Rep.  752;  Boughner  v.  Meyer,  Dec.  231;  Bunn  v.  Riker,  4  Johns. 
5  Colo.  71,  40  Am.  Rep.  139;  Stacey  (N.  Y.)  .426,  4  Am.  Dec.  292;  Sraitli 
V.  Foss,  19  Me.  335,  36  Am.  Dec.  755;  v.  Brown,  3  Tex.  360,  49  Am.  Dec. 
Wilkinson  v.  Towsley,  16. Minn.  299,   748. 

10  Am.  Rep.  139;  Hoit  v.  Hodge,  6       17.  Gridley  v.  Dorn,  57  Cal.  78,  40 
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that  the  acceptor  of  a  draft  the  proceeds  of  which  are  to  furnisih 
margins  in  an  illegal  transaction  in  futures  was  not  a  party  to  the 
illegal  transactiop  does  not  prevent  his  setting  up  the  illegality  of 
such  transaction  out  of  which  the  consideration  for  the  acceptance 
grew,  to  defeat  liability  thereon.^* 

61.  Effect  of  Transfer. — The  rule  that  a  gambling  consideration 
for  a  note  or  other  obligation  is  a  good  defense,  as  between  the  original 
parties  to  an  action  to  enforce  such  obligation,  also  applies  when  the 
action  is  brought  by  an  assignee  of  the  note  who  took  with  notice  of 
the  consideration.^®  And,  contrary  to  the  general  rule,  in  a  suit  by 
the  assignee  of  a  note  or  other  obligation,  the  consideration  of  which 
is  a  gambling  debt,  the  burden  of  proving  that  he  took  without  notice 
before  maturity  for  value  has  been  held  to  be  on  the  holder  of  the 
note.***  In  some  jurisdictions,  a  bona  fide  holder  of  negotiable  paper 
purchased  for  value  and  before  maturity  is  entitled  to  recover,  no 
matter  how  illegal  the  consideration  may  be.^     But  there  are  an 

Am.  Rep.  110;  Union  Collection  Co.  708,  119  A.  S.  R.  164  and  note,  11 

V.  Buekman,  150  Cal.  159,  88  Pac.  708,  Ann.  Cas.  609,  9  UR.A.(N.S.)    568; 

119  A.  S.  R.  164  and  note,  11  Ann.  Baughner  v.   Meyer,  5   Colo.   71,   40 

Cas.   609,  9  L.R.A.(N.S.)    568;   Can-  Am.   Rep.   139;    Cunningham  v.  Na- 

ningham  v.  National  Bank  of  Augusta,  tional  Bank  of  Augusta,  71  Ga.  400, 

71  Ga.  400,  51  Am.  Rep.  266;  Sond-  ^1  Am.  Rep.   266;   Sondheim  v.  Gil- 

heim  V.  Gilbert,  117  Ind.  71,  18  N.  E.  ^^^y  ^l^  Ind.  71,  18  N.  E.  687,  10  A. 

687,  10  A.  S.  R.  23,  5  L.R.A.  432;  »•  ^-  23,  5  L.R.A    432;   McN^ma^^^ 

McNamara  v.  Gargett,  68.  Mich.  454  vGa^^tt  68  Mich  454,  36  N.W.  218, 

qfi    N    W     218     1^    A     R     R     ^V^'  ^^  ^-  ^-  ^-  ^^^'  Sprague  v.  Warren, 

i\      .        w  :         o«  XT  K    ooa    A^  26  Neb.  326,  41  N.  W.  1113,  3  L.R.A. 

Sprague  V    Warren,  26  Neb.  326,  41  ^79    q^^.^  v.  Faucett,  122  k  C.  270, 

N.  W.  1113    3  L.RA    6/9;  Menardi  29  S.  E.  362,  39  L.R.A.  836;  Edgell 

^^  Wacker,32Nev  169,105Pac.  287,  v.  McLaughlin,  6  Whart,    (Pa.)    176, 

Ann.  Cas.  1912C  710;  Gooch  v.  Fau-  36  Am.  Dec.  214;  Gaw  v.  Bennett  153 

cett,  122  N.  C.  270,  29  S.  E.  362,  39  Pa.  St.  247,  25  Atl.  1114,  34  A.  S.  R. 

L.R.A.  835;  Edgell  v.  McLaughlin,  6  699;  Stoddard  v.  Martin,  1  B.  I.  1, 

Whart.  (Pa.)  176,  36  Am.  Dec.  214;  19  Am.  Dec.  643;  Winward  v.  Lincoln, 

Gaw  V.  Bennett,  153  Pa.  St.  247,  25  23  R.  I.  476,  51  Atl.  106,  64  L.R.A. 

Atl.  1114,  34  A.  S.  R.  699;  Stoddard  160;    Russell,  v.    Pyland,    2    Humph. 

V.  Martin,  1  R.  I.  1,  19  Am.  Dec.  643;  (Tenn.)  131,  36  Am,  Dec.  307;  Snpddy 

Win  ward  v.  Lincoln,  23  R.  I.  476,  51  v.  American  Nat.  Bank,  88  Tenn.  573, 

Atl.  106,  64  L.R.A.  160;   Snoddy  v.  13  S.  W.  127, 17  A.  S.  R.  918,  7  L,R.A. 

American  Nat.  Bank,  88  Tenn.  573,  13  705;  Seeligson  v.  Lewis,  65  Tex.  215, 

S.  W.  127,  17  A.  S.  R.  918,  7  L.R.A.  57  Am.  Rep.  593;  Oliphant  v,  Mark- 

705  and  note.  ham,  79  Tex.  543,  15  S.  W.  569,  23  A. 

Note:  34  A.  S.  R.  703.  S.  R.  363. 

See  Bills  and  Notes,  vol.  3,  p.  954,       20.  Fuller  v.  Hatchings,  10  Cal.  523, 

955.  70   Am.    Dec.   746;    Union    Collection 

18.  Burrus  v.  Witcover,  158  N.  C.  Co.  v.  Buekman,  150  Cal.  159,  88 
384,  74  S.  E.  11,  39  L.R.A.(N.S.)  1005  Pac.  708,  U9  A.  S.  R.  1C4  and  note, 
and  note.  11  Ann.  Cas.  609,  9  L.R.A. (N.S.)  568. 

19.  Fuller  v.  Hutchins,  10  Cal.  523,  1.  Pearce  v.  Rice,  142  U.  S.  28,  VJ 
70  Am.  Dec.  746;  Union  Collection  Co.  S.  Ct.  ISO,  35  U.  S.  (L,  ed.)  025; 
V.   Buekman,   150   Cal.   159,   88   Pac.  Fuller  v.  Hatchings,  10  Cal.  523,  70 
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equally  large  number  of  authorities  holding  that  the  illegality  of  the- 
eoDdideratioB  is  a  good  defense  even  at  the  suit  of  a  bona  fide  pur- 
chaser for  value  before  maturity.*  In  many  cases  an  attempt  has 
been  made  to  reconcile  the  conflict  of  opinion  among  the  American 
courts  as  to  tlie  rights  of  bona  fide  holders  of  notes  and  other  obliga- 
tions founded  on  gajnbling  debts  on  the  ground  of  a  difference  ia 
the  wording  of  the  statutes  pertaining  thereto,  .it  appearing  that  ia 
some  of  the  states  the  statute  merely  declares  gambling  transactions 
illegal  and  void,  while  in  others  it  declares  that  the  notes  or  other 
obligations  founded  on  such  transactions  are  themselves  void.  On. 
the  basis  of  this  distinction  it  has  been  said  that  negotiable  notes  or 
other  instruments  given  for  a  gaming  consideration  are  valid  in  the 
hands  of  innocent  indorsees,  to  whom  they  have  been  transferred 
before  maturity,  unless  they  are  declared  to  be  void  by  the  peremptory 
words  of  a  statute.*  The  distinction  sought  to  be  made  does  not^ 
however,  seem  to  have  been  followed  by  all  courts,  it  having  been 
held  that  a  note  need  not  be  expressly  declared  void  by  statute  if  it 
is  so  declared  by  implication.*  It  seems  that  an  estoppel  may  be 
invoked  by  an  innocent  purchaser  who  has  been  induced  to  purchase 

Am.  Dec.  746  and  note;  Poorman  v.  Barrett,  2  Hen.  &  M.  (Va.)  80,  3  Am, 

Mills,  39  Cal.  345,  2  Am.  Rep.  451 ;  Dec.  612. 

Union.  Collection  Co.  v.  Buckman,  150       Notes:  13  Am.  Dec.  220;  119  A.  S. 

Cal.  159,  88  Pac.  708,  119  A.  S.  R.  R.  176,  177. 

164  and   note,  11   Ann.   Cas.   609,   9       See  also  Bills  and  Notes,  vol.  3, 

L.R.A.(N.S.)  568;  Boiighner  v.  Meyer,  p.  1019,  1020. 

5  Colo.  71,  40  Am.  Rep.  139;  Shaw       3.  Haigrht  v.  Joyce,  2   Cal.  64,  56 

V.  Clark,  49  Mich.  384,  13  N.  VV.  786,  Am.   Dec.  311 ;   Pope  v.  Hanke,  155 

43  Am.  Rep.  474;  McNamara  v.  Gar-  HI.  617,  40  N.  E.  839,  28  L.R.A.  568; 

gett,  68  Mich.  454,  36  N.  W.  218,  13  Sondheim  v.  GUbert,  117  Ind.  71,  18. 

A.  S.  R.  355;  Crawford   v.  Spencer,  N.  E.  687,  10  A.  S.  R.  23,  5  L.R.A, 

92  Mo.  498,  4  S.  W.  713,  1  A.  S.  R.  432. 

745;  Higginbotham  v.  McGreadv,  183       Notes:  13  Am.  Dec.  220;  119  A.  S. 

Mo.  96,  81  S.  W.  883,  105  A.  S.  R.  R.  177. 

461;  Albertson  v.  Laughlin,  173  Pa.       See  also  Bills  and  Notes,  vol.  3, 

St.  525,  34  Atl.  2ie,  51  A.  S.  R.  777.  p.  1019. 

See  Bills  and  Notes,  vol.  3,  p.  1019.       4.  Snoddy  v.  American  Nat.  Bank, 

2.  Ooyd  V.  Scott,  4  Pet.  205,  7  U.  S.  88  Tenn.  573   13  S.  W.  127,  17  A.  S. 

(L.  ed.)  833;  Birmingbam  Trust,  etc.,  ^-  ^^8,  7  L.R.A.  706  and  note. 
Co.  V.  Curry,  160  Ala.  370,  49  So.  319,       ^^^^^  '^■^r ^l.^'  ^'  \f'r.      ^      ,oo 

135  A.  S.  R   102;  Cunningham  v.  Na-   J''^'^i^''l''^w'^^^A^^  ^l 

..       1  r>     1        A         i.     -in     Ann  ci    Mo.  96,  81  S.  W.  883,  105  A.  8.  R^ 
tional  Bank  V.  Augusta,  /I  Ga.  400,  51  ^^^    .^'^^  ^^,^  ^^^^  ^  ^^^     .^^^  ^^ 

Am.  Rep.  266;  Chapin  v.  Dake,  57  111.  ^^^  ^^  ,^^^^  ^y^^^^  ^^^  ^/^^  ^^^ 

^^2'  }^  ^™-  Rep.  15;  Pearce  v.  Foote,  j^^^  to  obtain  money  to  continue  in 

lis  111.  228,  5o  Am.  Rep.  414;  Cres-  ^  game  of  poker  could  be  enforced  in 

ton  First  Nat.  Bank  v.  Carroll,  80  la-  the  hands  of  an  innocent  purchaser, 

11,  45  N.  W.  304,  8  L.R.A.  275;  Mor-  although    the    statute    declared    that 

ton  V.  Fletcher,  2  A.  K.  Marsh.  (Ky.)  "notes,  the  consideration  of  which  is 

137, 12  Am.  Dee.  366;  Bobon  v.  Brown,  money  won  at  gambling,  shall  be  void, 

101  Ky.  354,  41  S.  W.  273,  72  A.  8.  though  assigned," 
R.  420,  38  L.R.A.  503;  Woodson  v. 

759 


§  62  GAMING  12  R.  C.  L. 

notes  or  other  obligations  by  the  representations  of  the  maker  that 
they  are  valid  and  will  be  paid.* 

62.  Renewals  and  Compromises;  Valid  Paper  Given  in  Payment 
or  as  Security. — The  law  will  not  countenance  an  attempt  to  ratify 
an  illegal  contract;  hence  renewals  of  a  note  given  for  a  gambling 
debt  have  no  more  validity  than  the  original,  and  the  same  defense 
that  could  be  made  in  a  suit  on  the  original  note  can  be  made  in  a 
suit  on  the  renewed  obligation.®  And  the  compromise  of  a  claim,  even 
if  in  suit,  does  not  constitute  consideration  for  a  new  promise  if  the 
original  note  is  based  on  a  gambling  .contract.'  The  great  weight  of 
authority  is  to  the  effect  that  the  transfer  of  a  bill,  note,  draft,  or 
certificate  of  deposit  issued  by  an  innocent  person  in  favor  of  one 
who  transfers  the  same  to  a  third  person  to  secure  money  for  gambling 
or  to  pay  a  gambling  debt  is  as  invalid  as  is  the  giving  of  the  loser's 
own  obligation.^  But  some  courts  hold  that  where  commercial  paper, 
originally  valid,  has  been  transferred  in  payment  of  a  gambling  debt, 
the  illegality  of  the  gambling  is  no  defense  to  a  suit  by  the  indorsee 
against  the  maker.®  It  is  held  by  some  courts  that  securities  taken 
for  mt)ney  loaned  for  the  express  purpose  of  gambling  in  a  manner 
prohibited  by  law  cannot  be  enforced.*®  There  are  many  other  au- 
thorities, however,  holding  that  mere  knowledge  as  to  the  use  to 
which  the  borrower  intended  to  apply  the  money  will  not  defeat  a 
recovery.**  Money  paid  by  a  third  party  at  the  request  of  a  loser  in 
discharge  of  a  gambling  debt  has  generally  been  held  recoverable, 
although  the  lender  knew  the  purpose  for  which  the  money  was  to 
be  used.  Hence  a  note  given  by  the  loser  to  the  lender  in  such  a  case 
is  recoverable.** 

5.  Hokbog  V.  Bakrow,  156  Ky.  161,  8.  Chapin  v.  Dake,  57  111.  295,  11 
160  S.  W.  792,  50  L.R.A.(N.S.)  1023  Am.  Rep.  15;  Burke  v.  Buck,  31  Nev. 
and  note;  Woodson  v.  Barrett,  2  Hen.  74,  99  Pac.  1078,  21  Ann-  Caa.  625 
&  M.  (Va.)  80,  3  Am.  Dec.  612;  Buck-  and  note,  22  L.R.A.(N.S.)  627  and 
ner  v.  Smith,  1  Wash.  (Va.)  296,  1  note;  Drinkall  v.  Movius  State  Bank, 
Am.  Dec.  463  and  note.  11  N.  D.  10,  88  N.  W.  724,  95  A.  S. 

6.  Kuhl  V.  M.  Gaily  Universal  Press  R.  693,  57  L.R.A.  341;  Woodson  v. 
Co.,  123  Ala.  452,  26  So.  535,  82  A.  Gordon,  Peck  (Tenn.)  196,  14  Am. 
S.   R.   135;   Union   Collection   Co.   v.  Dec.  743. 

Buckman,  150  Cal.  159,  88  Pac.  708,  9,  Poorman  v.  Mills,  39  Cal.  345,  2 

119  A.  S.  R.  164  and  note,  11  Ann.  Am.  Rep.  451. 

Cas.  609,  9  L.R.A.(N.S.)  568.  Note:  119  A.  S.  B.  178. 

7.  Union  Collection  Co.  v.  Buck-  10.  Note:  119  A.  S.  R.  178,  179. 
man,  150  Cal.  159,  88  Pac.  708,  119  11.  Tyler  v.  Carlisle,  79  Me.  210, 
A.  S.  R.  104  and  note,  11  Ann.  Cas.  9  Atl.  356,  1  A.  S.  R.  301;  Wangh  v. 
609,  9  L.R.A.(N.S.)  568  and  note;  Beck,  114  Pa.  St.  422,  6  Atl.  923,  60 
Pitkin  V.  Noyes,  48  N.  H.  294,  97  Am.  Am.  Rep.  354;  Gaylord  v.  Soragen, 
Dec.  615,  2  Am.  Rep.  218;  Grandin  32  Vt.  110,  76  Am.  Dec.  154.  See  also 
V.  Grandin,  49  N.  J.  L.  508,  9  Atl.  infra,  par.  68. 

756,  60  Am.  Rep.  642.  12.  Wyman  v,  Fiske,  3  Allen  (Mass.) 

Note :  119  A.  S.  R.  180.  238,  80  Am.  Dec.  66-^ 
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63.  Collateral  Contracts  and  Conveyances. — Contracts  and  convey- 
ances collateral  to  gambling  transactions  are  tainted,  and  hence  all 
securities  given  for  gambling  considerations  are  void,  such  as  a  bond 
given  to  secure  a  bet  or  wager  *•  or  to  indemnify  a  stakeholder,**  or 
one  taken  in  compromise  of  an  action  on  a  gambling  contract.**  So, 
also,  a  bill  of  sale  of  goods  lost  at  gambling  ia  absolutely  void,  and 
its  assignment,  unaccompanied  by  actual  delivery  of  the  goods,  is 
no  consideration  for  a  note  or  check.*'  Conveyances  of  land  made 
for  a  gambling  consideration  are  void,  though  it  has  been  held  that 
the  illegality  of  the  consideration  in  such  a  case  is  no  defense  against 
a  bona  fide  purchaser,*'  In  some  jurisdictions  it  is  even  held  that 
a  judgment  rendered  on  securities  given  for  a  gambling  debt  is  void, 
although  it  has  been  held  that  the  illegality  of  the  contract  on  .which 
a  judgment  was  obtained  does  not  vitiate  a  judgment  taken  by  default. 
In  other  jurisdictions,  such  judgments  are  invalid  only  when  taken 
by  confession.** 

IX.  Civil  Rights  and  Liabilities  of  Parties  to  Gambling 

Contracts 

64.  General  Rule  as  to  Recovery  of  Honey  or  Property  Lost. — 

Independently  of  statute,  the  general  rule  is  that  there  is  no  remedy 
for  the  loser,  where  money  or  property  has  been  delivered  in  payment 
of  or  on  account  of  a  gambling  contract  or  transaction,  as  the  law  will 
not  lend  its  aid  to  a  party  either  in  the  execution  or  rescission  of 
such  a  contract,  the  maxim,  "ex  turpi  causa,  non  oritur  actio,'*  apply- 
ing and  the  loser  being  regarded  as  in  pari  delicto  with  the  winner 
in  such  cases.**  So,  it  has  been  held  that  money  paid  in  settlement, 
of  differences  or  deposited  by  way  of  "margins"  cannot  be  recovered.*® 
It  has  been  held  that  delivex:y  of  the  property  to  the  winner,  in 

Note:  119  A.  S.  R.  179.  299,  19  So.  382,  31  L.R.A.  792;  Stacy 

13.  Bettis  V.  Reynolds,  34  N.  C.  344,  v.  Fobs,  19  Me.  335,  30  Am.  Dec.  755 ; 
55  Am.  Dec.  417.  Wyman  v.  Fiske,  3  Allen  (Mass.)  238, 

14.  Columbia  Bank,  etc.,  Co.  v.  Hal-  80  Am.  Dec.  66;  Gregory  v.  Wenddl, 
deman,  7  Watts  &  S.  (Pa.)  233,  42  39  Mich.  337,  33  Am.  Rep.  390;  Hada- 
Am.  Dec.  229.  peth  v.  Wilson,  13  N.  C.  372,  21  Am. 

15.  Sbropshire  v.  Olascock,  4  Mo.  Dec.  344,  overroled  on  another  point 
53G,  31  Am.  Dec.  189.  by  Cobb  v.  Covnigay,  28  N.  C.  358,  45 

Notes:  119  A.  S.  R.  179;  7  L.R.A.  Am.  Dec.  497;  Webb  v.  Fulehire,  25 

705.  N.  C.  485,  40  Am.  Dec.  419 ;  Harper  v. 

16.  Willis  ▼.  Hockady,  1  Spears  L.  Crain,  36  Ohio  St.  338,  38  Am.  Rep. 
(S.   C.)    379,  40  Am.  Deo.   606.  589;  Spei^  v.  McCoy,  6  Watts  &  S. 

17.  Chiles  v.  Coleman,  2  A.  K.  (Pa.)  485,  40  Am.  Dec.  579;  Allen  v. 
Marsh.  (Ky.)  296, 12  Am.  Dec.  396.  Dodd,  4  Humph.  (Tenn.)  131,  40  Am. 

18.  Note:  119  A.  S.  R.  180.  Dec.  632. 

19.  Levy  v.  Kansas  Citv,  168  Fed.  Notes:  1  L.RA.  141;  4  Ann.  Cas. 
524,  93  C.  C.  A.  523,  22  L.R.A.(N.S.)  577. 

862;    Thomhill   v.   O'Rear,   108   Ala.       20.  Note:  3  L.R.A.  680. 
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discharge  of  the  gambling  contract,  changes  the  right  in  the  property 
as  between  the  parties,  and  that  the  repurchase  thereof  by  the  loser 
does  not  renew  the  gaming  contract  so  as  to  make  the  price  agreed 
to  be  paid  the  thing  actually  lost,  nor  so  as  to  make  the  agreement 
to  repay  void  as  being  founded  on  a  gaming  consideration.*  But  it 
has  also  been  held  that  if  a  person  loses  specific  property  at  gaming, 
and  afterwards  peaceably  regains  possession  of  it,  he  may  retain  it 
against  the  winner,  and  that,  accordingly,  where  money  lost  in  a 
gambling  transaction  is  returned  to  the  owner  under  the  pretense  of 
a  promise  to  repay  it,  and  a  note  is  given  for  the  amount,  the  trans- 
action amounts  to  a  peaceable  recapture  of  the  money  which  the  loser 
may  retain  and  the  note  is  not  collectable.*  The  rule  that  courts  of 
law  and  equity  will  leave  tlie  parties  to  prohibited  transactions  where 
their  unlawful  acts  have  placed  them,  so  far  as  the  same  are  executed, 
does  not,  however,  authorize  an  indorsee  who  has  procured  the  indorse- 
ment of  a  negotiable  instrument  in  a  gambling  transaction  to  rely 
on  the  indorsement  so  procured,  either  against  the  indorser  or  the 
maker  of  the  instrument.  Neither  will  it  prevent  the  payee  of  the 
instrument  which  has  been  so  indorsed  from  enforcing  payment 
against  the  maker,  for  the  obvious  reason  that  the  contract  which  the 
latter  enforces  is  not  tainted  with  the  unlawful  transaction.*  More- 
over, money  or  property  deposited  as  a  wager  on  a  certain  event  may 
be  recovered,  if  demanded  by  the  owner  before  the  event  is  decided, 
as  in  such  a  case  a  recovery  does  not  aid  or  carry  out  the  corrupt  and 
illegal  transaction,  but  the  effect  is  to  put  the  parties  in  the  same  con- 
dition as  they  were  before  it  was  determined  upon.  In  other  words, 
by  allowing  a  party  thus  to  withdraw*,  the  contemplated  wrong  is 
arrested  and  not  consummated,  and  this  the  law  encourages,  no 
obstacle  being  thrown  in  the  way  of  such  party's  repentance.*  Simi- 
larly, so  long  as  an  illegal  gambling  contract  remains  executory  it 
may  be  repudiated  and  rescinded,  and  money  paid  thereon  piay  be 
recovered  back  by  the  person  paying  the  same.*    But'  this  rule  does 

• 

1.  Bell  V.  Parker,  3  Dana  (Ky.)  51,   8  Mo.  11,  40  Am.  Dec.  118,  wherein 
28  Am.  Dec.  55.  it  was  said  tbat  the  rule  that  a  person 

2.  Stanford  v.  Howard,  103  Tenn.   may  declare  his  dissent  from  an  illegal 
24;  52  S.  W.  140,  76  A.  S.  R.  635.        wager  before  the  event  happens,  and 

8.  Drinkall  v.  Movius   State  Bank,  recover  back  his  money,  does  not  ap- 

11  N.  D.  10,  88  N.  W.  724,  95  A.  S.  ply  if  the  relative  condition  and  cbanco 

R.  693,  57  L.R.A.  341.    See  supra,  par.  of    the    two    parties    are    materially 

60.  changed,  or  the  value  of  the  risk  is 

4.  Bernard  v.  Taylor,  23*Ore.  416,  greatly  altered. 
31  Pac.  968,  37  A.  S.  R.  693,  18  L.R.A.       5.  Sampson  v.  Shaw.  101  Mass.  145, 

859;  Tarleton  v.  Baker,  18  Vt.  9,  44  3  Am.  Rep.  327;  Muller  v.  Wm.  F. 

Am.  Dec.  358.  Stoecker  Cigar  Co.,  89  Neb.  438,  131 

But  compare  Hickerson  v.  Benson,  X.  W.  923,  34  L.R.A.{N.S.)  573.         » 
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not  apply  to  a  partly  executed  contract  for  the  exclusive  right  of 
bookmaking  at  a  race  track  at  a  particular  meeting.* 

65.  Effect  of  Fraud  on  Right  of  Recovery. — In  some  jurisdictions, 
while  it  is  not  'denied  that  money  fairly  lost  at  play  at  a  forbidden 
game  and  paid  cannot  be  recovered  back  in  an  action  for  money  had 
and  received,  it  is  held  that  money,  won  by  cheating  at  any  kind  of 
game,  whether  allowed  or  forbidden,  and  paid  by  the  loser  without 
a  knowledge  of  the  fraud,  may  be  recovered,  the  view  being  taken 
that  a  wager  won  by  such  undue  means  is  not  won  in  the  eyes  of  the 
law,  and,  therefore,  the  money  is  paid  without  consideration  and  by 
mistake,  ^d  may  be  recovered  back.^  And  it  has  been  held  that 
public  policy  requires  the  granting  of  relief  to  one  defrauded  into 
betting  on  a  fictitious  race  by  a  gang  of  men  who  have  made  a  practice 
of  thus  defrauding  persons,  although  the  one  defrauded  has  been  led 
into  the  trap  by  promises  of  a  share  in  the  profits,  and  has  intended, 
in  the  particular  instance,  to  assist  in  defrauding  some  other  person.* 
In  cases  arising  out  of  the  "Bohemian  oats  swindle,"  however,  it  has 
been  held  that  although  the  vendees  were  defrauded  into  purchasing 
the  oats,  they  could  not  recover  what  they  had  paid,  for  the  reason 
that  they  were  equally  guilty  in  that  portion  of  the  contract  which 
required  the  vendors  to  sell  their  next  season's  crop  of  oats  at  the 
same  price,  under  which  provision  somebody  else  would  necessarily 
be  defrauded.*  Other  cases,  however,  hold  that  fraud  does  not  alter 
the  general  rule  of  law  as  respects  the  non-interference  by  the  courts 
with  gambling  transactions,  and  that  accordingly,  money  lost  at 
gaming,  whether  by  fair  play  or  foul,  cannot  be  recovered  by  the  loser, 
nor  by  hisi  executor  or  administrator,  unless  a  remedy  is  given  by 
statute,  the  view  being  taken  that  if  a  man  thus  voluntarily  puts  him- 
self in  a  condition  to  be  cheated,  through  his  illegal  act  he  cheats  the 
government^  and  the  other  person  cheats  him,  and  they  must  be  left 
to  settle  the  -affair  between  themselves.^® 

66.  Statutory  Right  of  Recovery. — ^In  a  number  of  jurisdictions 
the  statutes  declaring  void  contracts  founded,  in  whole  or  in  part,  on 
gambling  considerations,  expressly  authorize  recoveries  in  civil  suite 
by  the  losers  against  the  winners,  for  moneys  paid  thereon,^^  provided 

6.  UUman  ▼.  St.  Louis  Fair  Asg'n,  26  S.  Ct.  31,  50  U.  S.  (L.  ed.)  157; 
167  Mo.  273,  66  S.  W.  949,  56  L.R.A.  Peet  v.  Hatcher,  112  Ala.  514,  21  So. 
€06.  711,  57  A.  S.  R.  45 ;  Motlow  v.  John- 

7.  Webb  V.  Fulchire,  25  N.  C.  485,  son,  145  Ala.  373,  39  So.  710,  8  Ann. 
40  Am.  Dec.  419.  Caa.   188;    Parker   v.   Otis,   130   CaL 

8.  Hobbs  V.  Boatright,  195  Mo.  693,  322,  62  Pac.  571,  927,  92  A.  S.  R.  56 
93  S.  W.  934,  113  A.  S.  R.  709,  5  and  note;  Ellis  v.  Beale,  18  Me.  337, 
Li.R.A.(N.S.)  906  and  note.  36  Am.  Dec.  726;  Harper  v.  Grain,  36 

9.  Note:  5  L.R.A.(N.S.)  907.  Ohio  St.  338,  38  Am.  Rep.  589;  Mc- 

10.  Babcock  v.  Thompson,  3  Pick.  Grew  v.  City  Produce  Exchange,  85 
<Mass.)   446,  15  Am.  Dec.  235.  Tenn.  572,  4  S.  W.  38,  4  A.  S.  R.  77L 

11.  Marvin  v.  Trout,  199  U.  S.  212, 
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the  action  is  brought  within  a  certain  time  after  the  money  is  lost/* 
though  sometimes  the  action  is  considered  as  being  for  money  had 
and  received,  and  is  governed  by  the  limitation  appropriate  to  such 
actions,  as  distinguished  from  an  action  for  a  penalty  or  forfeiture.** 
Under  such  a  statute,  one  who  loses  by  gambling  with  a  person  em- 
ployed to  play  for  the  '^house"  may  sue  either  the  proprietor  of  the 
house  or  tne  employee  to  recover  his  loss.**  So  a  party  to  a  gaming 
contract  is  liable  to  the  loser  for  money  lost,  although  the  money 
was  received  through  an  agent  in  another  place,  who  forwarded  it  to 
the  principal. *^  And  the  broker  in  a  gambling  transaction  in  stocks 
or  in  option  dealings  in  grain,  where  no  property  passes  or  is  expected 
to  pass,  is  a  "winner"  of  money  claimed  by  him  as  a  result  of  such 
transaction,  witliin  the  meaning  of  a  statute  allowing  the  recovery 
of  money  or  property  lost  by  a  wager  or  bet  from  the  winner  thereof.** 
Incorporators  have  been  held  to  be  individually  liable  for  money 
illegally  received  by  the  corporation,  where  it  is  but  a  cloak  for  the 
purpose  of  covering  up  the  gaming  transactions  contemplated  in  its 
organization,  and  done  as  a  business.*^  But,  it  has  been  held,  a  statute 
providing  that  any  person  who  loses  money  to  another  in  gaming 
may  recover  it  does  not  apply  to  a  proprietor  of  a  faro  bank  who 
loses  money  to  persons  betting  against  the  bank.*®  Under  statutes 
to  the  effect  that  if  a  person  who  has  lost  money  by  gambling  fails 
to  sue  to  recover  the  same,  any  other  person  may  sue  and  recover  the 
money,  it  has  been  held  that  the  wife  of  the  loser  may  reqover  the 
money  for  her  own  use.*®  On  the  other  hand,  it  has  been  held  that 
such  an  action  is  not  one  in  relation  to  the  wife's  separate  property 
so  as  to  bring  it  within  a  statute  permitting  a  married  woman  to 
maintain  an  action  in  her  own  name  in  relation  to  her  separate  prop- 
erty, so  that  she  cannot  sue  without  the  joinder  of  her  husband.** 

Notes:  13  A.  S.  R.  168;  34  A.  S.  16.  Pearce  v.  Foot,  113  111.  228,  55 

R.  564;  17  Ann.  Cas.  711.  Am,  Rep.  414;  Jamieson  v.  Wallace^ 

12.  Motlow  V.  Johnson,  145  Ala.  167  III.  388,  47  N.  E.  762,  59  A.  S.  R, 
373,  39  So.  710,  8  Ann.  Cas.  188;  302;  Lester  v.  Buel,  49  Ohio  St.  240, 
Estm  V.  Fox,  7  T.  B.  Mon.  (Ky.)  30  N.  E.  821,  34  A.  S.  R.  556  and 
552,  18  Am.  Dec.  213;  Willis  v.  Hock-  note. 

aday,  1   Speera   L.    (S.   C.)    379,  40  Note:  17  Ann.  Cas.  712. 

Am.  Dec.  606;  Johnson  v.  Cooper,  2  17.  McGrew   v.    City   Produce   Ex- 

Yerg.  (Tenn.)  524,  24  Am.  Dec.  502;  change,  85  Tenn.  572,  4  S.  W.  38,  4 

McGrew   v.   City   Produce   Exchange,  A.  S.  R.  771. 

85  Tenn.  572,  4  S.  W.  38,  4  A.  S.  R.  18.  Brown   v.   Thompson,  14   Bush 

771.  (Ky.)  538,  29  Am,  Rep.  416. 

13.  Parker  v.  Otis,  130  Cal.  322,  62  19.  Note:  Ann.  Cas.  1914C  1081. 
Pac.  571,  927,  92  A.  S.  R.  56.  20.  Moore   v.    Settle,   82   Ky.    187, 

14.  Zellers   v.   White,   208  111.   518,  56   Am.   Rep.   889;    Spiller  v.   Close, 
70  N.  E.   669,  100  A.   S.  R.  243.  110  Me.  302,  86  Atl.  173,  Ann.  Cas. 

15.  McGrew   v.    City   Produce   Ex-  1914C  1079  and  note.     See  generally, 
change,  85  Tenn.  572,  4  S.  W.  38,  4  Husband. and  Wife. 

A.  S.  R.  771. 
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The  right  to  recover  money  lost  in  betting  is  a  demand  arising  on 
contract,  and  may  be  set  up  as  a  counterclaim  in  an  action  for  the 
like  cause.  A  right  of  action  for  money  lost  in  gaming  has  also  been 
held  to  be  aesignable.^ 

67.  Recovery  from  Stakeholder. — ^^Vhile  there  is  some  authority  to 
the  effect  that  the  courts  will  not  entertain  an  action  by  the  loser  on 
a  bet  against  the  stakeholder  after  the  event  by  which  the  bet  is 
determined,*  almost  all  the  authorities  hold  that  if  money  or  property 
is  placed  in  the  hands  of  a  stakeholder,  to  abide  the  result  of  a  bet, 
or  as  a  forfeit  to  bind  parties  to  an  illegal  contract,  it  may,  while  it 
remains  in  his  hands,  be  arrested  by  the  bailor  before  or  after  the 
happening  of  the  event  on  which  the  money  is  to  be  paid  or  the 
forfeiture  depends.'  Of  course,  if  the  stakeholder  has  paid  over  the 
money  to  the  winner,  before  notice  or  demand  by  the  loser,  he  is 
exonerated,  unless  a  special  remedy  against  him  is  given  by  statute.* 
Under  a  statute  giving  a  party  to  a  wager  an  unconditional  right  to 
recover  his  stakes  from  the  stakeholder,  it  Jias  been  held  that  the  fact 
that  the  latter,  after  the  determination  of  the  wager,  paid  the  stakes 
to  the  winner  by  direction  or  consent  of  tlie  loser,  is  no  defense  to  an 
action  afterwards  brought  by  him  under  such  statute.*  A  stakeholder 
who  pays  all  the  money  deposited  with  him  to  one  party  to  a  wager 
before  the  time  when  the  wager  can  be  decided  is  liable  to  the  other 
party  for  the  amount  deposited  by  him.'  So,  it  has  been  held  that 
a  stakeholder  paying  over  money  without  the  consent  of  a  majority 
of  the  judges,  is  liable  to. the  winner,  in  case  he  cannot  collect  the  bet 
from  the  loser,'  and  where  a  wager  is  made  on  the  result  of  a  public 
election,  and  the  stakeholder  pays  the  stake  after  the  result  is  gen- 
erally known  and  publicly  announced,  but  before  the  issue  of  the 


1.  Note:  29  Am.  Rep.  418.  A.  S.  R.  693,  18  L.R.A.  859;  McAl- 

2.  Note:  12  Am.  Dec.  340.  lister  v.  Hoffman,  10  Serg.  &  R.  (Pa.) 

i                         3.  Sfaackleford  v.  Ward,  3  Ala.  37,  147,  16  Am.  Dec.  556  and  note;  Bled- 

36  Am.  Dec.  435;  Thomhill  v.  O'Rear,  soe  v.  Thompson,  6  Rich.  L.  (S.  C.) 

I                      108  Ala.  299,  19  So.  382,  31.  L.R.A.  44,    57    Am.    Dec.    777;    Tarleton    v. 

792 ;  Jeffrey  v.  Fioklin,  3  Ark.  227,  Baker,  18  Vt.  9,  44  Am.  Dec.  358. 

36  Am.  Dec.  456;  Hardy  v.  Hunt,  11  Notes:   12   Am.   Dec.   339;   113   A. 

Cal.  343,  70  Am.  Dec.  787  and  note;  S.  R.  734;.  18  L.R.A.  g63. 

Alford  V.  Burke,  21  Ga.  46,  68  Am.  4.  Gregory  v.  King,  58  111.  1*9,  11 

Dec.  449;   Reynolds  v.   McKinney,   4  Am.   Rep.  56;  Gilmore  v.  Woodcock, 

Kan.  94,  89  Am.  Dec.  602;  Stacy  v.  69  Me.  118,  31  Am.  Rep.  255;  Bates 

Foss,  19  Me.  335,  36  Am.  Dec.  755;  v.  Lancaster,  10  Humph.  (Tenn.)  134, 

Gilmore  v.  Woodcock,  69  Me.  118,  31  51  Am.  Dec.  696. 

Am.  Rep.  255;  Wilkinson  v.  Tousley,  Notes:  11  Am.  Rep.  59;  18  L.R.A. 

16  Minn,  299,  10  Am.  Rep.  139 ;  Pabst  864. 

Brewing  Co.  v.  Liston,  80  Minn.  473,  5.  Storey  v.  Brennan,  15  N.  Y.  524, 

83  N.  W.  448,  81  A.  S.  R.  275;  Deaver  69  Am.  Dec.  629  and  note. 

V.  Bennett,  29  Neb.  812,  46  N.  W.  161,  6.  Note:  18  L.R.A.  863. 

26  A.  S.  R.  415  and  note;  Bernard  v.  7.  Dauterive  v.  Broussard,  6  Rob. 

Taylor,  23  Ore.  416,  31  Pac.  968,  37  ^La.)  516,  39  Am.  Dee.  550. 
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official  certificate;  it  has  been  held  the  loser,  having  after  the  payment 
but  before  the  issue  of  the  certificate  notified  hira  not  to  pay,  may 
maintain  an  action  against  him  for  his  stake.®  According  to  one 
view,  a  demand  by  one  of  the  parties  to  a  betting  transaction  of  the 
whole  amount  from  the  stakeholder  on  the  ground  that  the  wager 
has  been  won  by  him,  is  not  a  revocation  of  the  wager.®  On  the  other 
hand,  in  an  action  by  one  of  the  parties  to  a  wagering  contract  to 
recover  the  amount  deposited  by  him,  it  was  ruled  that  his  right  to 
recover  was  not  defeated  by  the  fact  that  his  demand  covered  the 
whole  amount  of  the  stake,  and  was  made  in  affirmance  of  the  wager.'* 
A  stakeholder  is  liable  to  the  loser  for  the  money  deposited  in  his 
hands,  where  he  has  been  notified  by  him  not  to  pay  it  over  to  the 
winner  at  any  time  before  it  was  actually  paid,  even  though  the  stake- 
holder was  an  infant,  his  infancy  being  held  not  to  be  a  bar  to  an 
action  of  trover  for  the  wrongful  conversion  of  the  plaintiff's  money 
under  such  circumstances.^*  If  a  stakeholder  of  a  wager  has  parted 
with  the  money  wagered  after  notice  not  to  pay  it  over,  special  demand 
on  him  is  not  necessary,  before  instituting  suit  to  recover  the  money 
deposited.** 

68.  Recovery  of  Money  Lent  for  Gambling  Purposes. — There  are 
many  respectable  authorities  supporting  the  conclusion  that  mere 
knowledge  on  the  part  of  a  lender  that  the  money  is  to  be  used  for 
gaming  or  for  gambling  purposes  does  not  prevent  a  recovery,  ia 
the  absence  of  a  special  statute  so  providing.**  It  has  been  held,  how- 
ever, that  a  person  who  has  cashed  a  check,  given  to  procure  money 
to  be  used  in  gambling  cannot  recover  the  debt  evidenced  thereby  from 
the  drawer,  if  he  knew  when  he  cashed  the  same  that  it  was  to  be 
used  for  such  unlawful  purpose.**  And  where  money  is  advanced 
with  the  understanding  and  agreement  between  the  parties  that  it 
shall  be  used  in  gambling,  or  where  the  party  advancing,  or  even 
loaning,  the  money  participates  and  shares  in  the  gambling  trans- 
action thus  promoted  by  his  act,  it  is  very  generally  held  that  he 
thereby  becomes  a  particeps  eriminis,  and  cannot  recover  for  money 
loaned  or  advanced  under  such  circumstances.*^    So,  it  has  been  held 

8.  Lewis  V.  Bruton,  74  Ala.  317,  49       13.  See  CoNTRiCTrs,  vol.  6,  p.  776. 
Am.  Rep.  816.  14.  Camas   Prairie    State    Bank    v. 

9.  Note:  18  L.R.A.  863.  Newman,  15  Idaho  719,  99  Pac.  833, 

10.  Hale  v.  Sherwood,  40  Conn.  332,  128  A.  S.  R.  81  and  note,  21  L.R.A. 
16  Am.  Rep.  37.  (N.S.)   703. 

11.  Gilmore   v.    Woodcock,   69   Me.  15.  Raymond   v.   Leavitt,  46   Mich. 
118,  31  Am.  Rep.  255.  447,  9  N.  W.  525,  41  Am.  Rep.  170; 

Note:  18  L.R.A.  863.  Waugh  v.  Beck,  114  Pa.   St.  422,   6 

See  generally,  Infants.  Atl.  923,  60  Am.  Rep.  354. 

12.  Shackleford  v.  Ward,  3  Ala.  37,  Notes:  32  Am.  Rep.  125,  126;  117 
36  Am.  Dec.  435;  Pabst  Brewing  Co.  A.  S.  R.  506;  3  L.R.A.  680. 

V.  Liston,  80  Minn.  473,  83  N.  W.  448,  See  also  CoxTRAca^s,  vol.  6,  p.  776. 
81  A.  S.  R.  275. 
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that  a  loan  for  the  purpose  of  making  a  "corner"  in  wlieat  cannot  be 
recovered. ^'  Similarly,  if  tlie  lender  takes  any  active  part  in  the 
gambling  contract,  such  as  depositing  the  loan  as  margins,  he  cannot 
recover.^'  It  seems,  however,  that  money  lent  for  gambling  purposes, 
but  not  so  used  by  the  borrower,  may  be  recovered  of  him  by  the 
lender.^® 

69.  Gambling  Partnership;  Joint  and  Several  Liability. — As  a  gen- 
eral rule,  there  can  be  no  partnership  in  an  illegal  business.  This 
includes  the  business  of  gambling.**  Accordingly,  a  court  of  equity 
will  not  lend  its  aid  for  the  settlement  and  adjustment  of  the  trans- 
actions of  a  partnership  for  gambling,  nor  will  it  give  relief  to  either 
partner  against  the  other,  founded  on  transactions  arising  out  of  such 
partnership,  whether  for  profits,  losses,  expenses,  contribution  or 
reimbui^sements.*®  If  one  person  advances  money  to  another  to  be 
used  by  them  as  partners  in  the  unlawful  business  of  betting  on  horse- 
races, he  cannot  recover  back  the  money  so  advanced;*  and  a  court 
of  equity  will  not  entertain  a  suit  for  an  accounting  between  partners, 
if  it  appears  that  the  purpose  of  the  partnership  was  to  secretly  and 
surreptitiously  purchase  a  horse,  and  then  entice  a  third  person  to 
make  a  wager  on  a  horse  race.-  So  a  joint  action  to  recover  money 
deposited  on  an  illegal  wager  cannot  be  maintained  against  the  stake- 
holder by-  several  contributors  to  the  fund,  but  each  of  the  owners 
of  the  money  deposited  for  such  illegal  purpose  must  recover  his 
proportion,  whatever  it  may  be,  in  a  suit  for  himself.'  However, 
when  an  illegal  conspiracy  is  proven  the  acts  of  each  conspirator  are 
held  as  the  acts  of  all.*  Hence,  where  two  or  more  persons  engage 
in  the  business  of  gambling,  by  whatever  arrangement  the  business 
is  conducted,  if  all  are  to  share  in  the  profits,  and  money  is  lost  to 
them,  they  are  all  joint  tortfeasors,  and  liable  jointly  or  severally, 
and  may  be  sued  jointly  or  severally  by  the  loser  to  recover  the  money 
lost  to  them,  under  statutes  allowing  the  recovery  of  money  lost  by 
gambling.*    But  it  has  been  held  that  if,  in  a  gambling  game,  earch 

16.  Raymond   v.   Leavitt,  46  Micb.  partnership  in  the  business  of  breed- 
447,  9  N.  W.  525,  41  Am.  Rep.  170.  ing,  training,   and   racing  horses  for 

17.  Oliphant  v.  Markham,  79  Tex.  stakes,  is  legal,  and  so  can  be  settled 
543,  15  S.  W.  5C9,  23  A.  S.  R.  363.  by  the  courts.    Central  Trust,  etc.,  Co. 

18.  Tyler  v.   Carlisle,   79   Me.   210,  v.  Respass,  112  Ky.  606,  m  S.  W.  421, 
9  Atl.  356,  1  A.  S.  R.  301.  99  A.  S.  R.  317,  56  L.R.A.  479. 

19.  Berns  v.  Shaw,  65  W.  Va.  667,  2.  Morrison    v.   Bennett,   20    Mont. 
64  S.  E.  930,  23  L.R.A.(N.S.)    522.  560,  52  Pac.  553,  40  L.R.A.  158. 
See  generally,  Partnership.  3.  Mytmger  v.  Springer,  3  Watts  & 

20.  Central  Trust,  etc.,  Co.  v.  Res-  S.  (Pa.)  405,  38  Am.  Dec.  774. 
pass,  112  Ky.  606,  66  S.  W.  421,  99  4.  Note:  23  L.R.A.(N.S.)  522.    See 
A.  S.  R.  317  and  note,  56  L.R.A.  479.  generally,  Conspiracy,  vol.  5,  p.  10Jf3. 

1.  Shaffner    v.   Pinchbaek,   133   111.       5.  McGrew    v.    City    Produce    Ex- 

4J.0,  24  N.  E.  867.  23  A.  S.  R.  624.    change,  85  Tenn.  572,  4  S.  W.  38,  4 

It  has  been   held,  however,   that  a   A.  S.  R.  771;  Bems  v.  Shaw,  65  W* 
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man  plays  for  himself,  and  there  is  no  conspiracy  of  two  or  more 
lo  cheat  another  playing  in  the  game,  and  no  agreement  to  divide 
between  them  any  amount  they  should  win  from  him,  each  party  in 
the  game  is  liable  to  the  loser  only  for  the  amount  of  the  money  he 
may  win  from  him,  although  if  the  defendant  bets  money  to  which 
others  have  contributed,  it  has  been  niled  in  some  cases  tliat  he  is 
liable  for  the  whole  amount  lost.®  Where  others  were  concerned  in 
the  bet,  and  contributed  to  it,  and  received  part  of  the  winnings,  it 
has  been  held,  in  an  action  to  recover  back  the  money,  that  the  plain- 
tiff is  entitled  to  no  more  money  than  the  defendant  actually  gained 
on  the  event  of  the  race,  since  the  object  of  such  statutes  is  to  put 
the  parties  in  statu  quo,  and  this  would  not  be  the  result  if  the  defend- 
ant was  held  liable  for  the  whole  amount.' 

70.  Agents,  Brokers,  and  Bailees. — The  proposition  that  money 
placed  in  the  hands  of  another  for  the  purpose  of  gambling,  but  not 
so  used,  may  be  recovered,  is  supported  by  the  few  decisions  which 
have  dealt  with  the  question.®  And  it  appears  that  money  deposited 
by  a  principal  with  his  agent  for  the  purpose  of  being  wagered  with 
a  particular  person  on  a  certain  event,  but  wagered  by  the  agent  with 
persons  other  than  the  one  with  whom  he  was  directed  to  bet,  and 
lost,  may  be  recovered  from  such  agent,  since  in  such  a  case  no 
authorized  wager  has  ever  been  made.*  On  the  question  whether 
money  won  in  gambling  transactions  by  an  agent  for  his  principal 
with  the  use  of  the  latter's  money  can  be  recovered,  there  appears  to 
be  a  conflict  of  opinion.  Some  courts  hold  that  such  profits,  having 
been  won  an  illegal  venture  cannot  be  recovered. *•  Other  authorities 
take  the  view  that  an  agent  who  has  received  money  growing  out  of 
an  illegal  wagering  contract  may  be  compelled  to  pay  it  over  at  the 
suit  of  his  principal,  since  the  law  implies  a  promise  on  the  part  of 
the  agent  to  pay  over  to  his  principal  money  received  for  him  as 
such  agent,  and  the  illegality  of  the  contract  by  virtue  of  which  the 
money  was  collected  affords  no  defense.*^  But  irrespective  of  this 
-qnestion,  if  a  gambling  transaction  in  stocks  is  closed  between  the 
principal  and  his  broker,  the  account  rendered  and  settled,  and  the 
entire  profit  paid  over,  leaving  in  the  broker's  hands  only  the  original 

Va.  667,  64  S.  E.  930,  23  L.R.A.(N.S.)       9.  Note:  Ann.  Cas.  1914D  49. 
522  and  note.  Morgan  v.  Groff,  5  Denio   (N.  Y.) 

Note:  8  Ann.  Cas.  189.  364,  49  Am.  Dee.  273,  holding  to  the 

6.  Note:  23  L.R.A.(N.S.)   523.  contrary,  was  overruled  in  effect  on 

7.  Motlow  v.  Johnson,  145  Ala.  373,   a  later  hearing  in  4  Barb.    (N.  Y.) 
39  So.  710,  8  Ann.  Cas.  188  and  note.    524. 

Note:    23    L.R.A.(N.S.)    523,    524.  10.  Clarke  v.  Brown,  77  Ga.  606,  4 

8.  Clarke  v.  Brown,  77  Ga.  606,  4  A.  S.  R.  98. 
A.  S.  R.  98;  Tyler  v.  Carlisle,  79  Me.  11.  Floyd  v.  Patterson,  72  Tex.  202, 
210,  9  Atl.  356,  1  A.  S.  R.  301;  Klock  10  S.  W.  526,  13  A.  S.  R.  787  and 
T.  Brown,  172  Mich.  379,  137  N.  W.  note.                                                                                i 
«36,  Ann.   Cas.  1914D   48  and  note.  Note:  12  Eng.  RuL  Cas.  404.                                 ! 


12  E.  C.  L.  GAMING  §  71 

deposit  recognized  by  both  parties  as  the  principal's  money  in  the' 
broker's  hands  in  contemplation  of  new  transactions,  th^  principal 
may  recover  the  amount  of  such  deposit  from  the  broker  before  he 
enters  into  further  transactions  and  he  cannot  set  up  the  illegal  char- 
acter of  the  former  transaction  in  defense.**  Brokers  who  knowingly 
make  contracts  which  are  void  and  illegal  as  against  public  policy, 
and  advance  money  on  account  of  them,  at  the  request  of  their  prin- 
cipals, cannot  recover  either  the  moneys  advanced  or  commissions 
for  their  services.*'  Similarly,  jt  has  been  held  that  a  manufacturer 
in  one  country  shipping  machines  to  his  agent  in  another,  which  are 
confiscated  by  the  government  of  the  latter  as  gambling  devices,  is 
not  bound  to  reimburse  his  agent  for  fines  paid  by  him  because  of  the 
importation  of  the  machines,  although  the  manufacturer  improperly 
invoiced  them  and  the  agent  acted  only  to  protect  the  manufacturer's 
interest,  since  a  recovery  would  be  against  public  policy.**  Where  the 
owner  of  an  automobile,  after  disposing  of  it  at  a  raffle,  gives  the  suc- 
cessful participant  an  order  for  the  machine  on  the  persons  having 
the  actual  possession  thereof,  they  cannot  refuse  delivery  because  of 
the  illegality  of  the  transaction  by  which  title  was  transferred,  espe- 
cially after  recognizing  the  order  and  consenting  to  hold  the  machine 
for  the  new  owner.** 

71.  Equitable  Relief  against  Gambling  Contracts. — Equity  does  not 
ordinarily  interfere  in  gambling  transactions,  either  to  add  the  winner 
to  compel  payment. of  his  unpaid  gains,  or  to  enable  the  loser,  who 
has  paid  his  losses,  to  recover  them  back,  since  both  parties  are  in 
pari  delicto.**  So,  it  has  been  ruled  that  equity  will  not  interfere 
to  enjoin  one  with  whom  margins  have  been  deposited  in  a  stock- 
gambling  transaction  from  violating  his  agreement  to  keep  them  on 
deposit  in  a  bank  until  the  transaction  is  closed,  and  prevent  his 

12.  Peters  v.  Grim,  149  Pa.  St.  163,  tion,  permits  the  transaction  to  pro- 
24  Atl.  192,  34  A.  S.  R.  599  and  note,   ceed,  unless  a  statute  makes  sneh  con- 

13.  Notes:  3  L.R.A.  680;  12  Eng.   tracts  absolutely  void. 

Rul.  Cas.  404.  14.  Mills  Novelty  Co.  v.  Dupouy,  203 

See  Bbokers,  vol.  4,  pp.  324,  338.  Fed.  254,  121  C.  C.  A.  452,  45  L.R.A. 
But  see  Peet  v.  Hatcher,  112  Ala.    (N.S.)  788  and  note. 
514,  21  So.  711,  57  A.  S.  R.  45,  where-       15.  Dee  v.  Sears-Nattinger  Automo- 
in  it  is  held  that,  although  at  common   bile  Co.,  141  la.  610,  118  N.  W.  529, 
law  contracts  founded  on  dealings  in  133  A.  S.  R.  182. 
"futures"  are  void,  if  such  a  contract       16.  Downs  v.  Quarles,  Litt.  Sel.  Cas. 
is  made  by  a  broker  who  has  no  in-   (Ky.)  489,  12  Am.  Dec.  337;  Baxter 
terest    therein    except   to   realize   his  v.  Deneen,  98  Md.  181,  57  Atl.  601, 
commissions,  which  are  payable  in  any  1  Ann.  Cas.  147  and  note,  64  L.R.A. 
event,  the  principal  is  bound  to  reim-  949;  Albertson  v.  Laughlin,  173  Pa. 
J  burse  the  broker  for  advances  made  St.  525,  34  Atl.  216,  51  A.  S.  R.  777 
by  him,  if  he  subsequently  executes  and  note. 
his  note  or  bill  therefor,  or  makes  a       Note:  18  Am.  Dec.  500,  501. 
promise  to  pay  them,   or,   with   full       See  generally,  Equitt,  vd.  10,  p. 
knowledge  of  the  facts,  without  objec-  353. 
R.  C.  L.  Vol.  XII.-49.       769 


%  71  GAMING  12  B.  C.  L. 

withdrawing  them  from  the  bank,  although  he  intends  to  remove  the 
fimds  from  the  state,  and  thereby  defraud  the  complainant.^^  It  has 
been  held,  however,  that  chancery  has  jurisdiction  to  restrain  the 
enforcement  of  an  unexecuted  and  illegal  wager  contract,  as  by  enter- 
taining a  bill  to  restrain  a  stakeholder  from  paying  over  stakes.^* 
Also  in  some  jurisdictions  the  collection  of  a  note,  bond  or  other 
obligation  given  for  a  gambling  debt  will  be  enjoined,**  or  decreed 
to  be  delivered  up  and  canceled.^^  Even  a  judgment  obtained  on  a 
note,  bond  or  other  contract  given  for  a  gambling  debt  can  be  per- 
petually enjoined  or  set  aside,  notwithstanding  it  was  obtained  by 
default  or  by  confession.*  The  effect  of  these  cases  is  not  to  enforce 
gambling  contracts  but  to  prevent  their  enforcement.*  Some  of  the 
decisions  granting  equitable  felief  are  based  on  statutes.* 

17.  Baxter  v.  Deneen,  98  Md.  181,  1.  Clay  v.  Fry,  3  Bibb  (Ky.)  248, 
57    Atl.    601,   1    Ann.    Cas.    147,    64   6  Am.  Dec.  654. 

L.R.A.  949.  Note:  119  A.  S.  R.  181. 

18.  Petillon  v.  Hippie,  90  111.  420,  Compare  Bell  v.  Parker,  3  Dana 
32  Am.  Rep.  31.  Bat  compare  Baxter  (Ky.).  51,  28  Am.  Dec.  55,  wherein 
V.  Deneen,  98  Md.  181,  57  Atl.  601,  it  is  held  that  a  court  of  equity  will 
1  Ann.  Cas.  147,  64  L.R.A.  949,  where-  not  enjoin  a  judgment  at  law  rendered 
in  it  is  said  that  if  a  principal  desires  on  a  promissory  note  given  for  the 
to  repudiate  his  gambling  contracts,  price  of  a  horse  originally  lost  at  gam- 
and  sue  his  broker  for  the  recovery  of  ing,  and  actually  delivered  to  the  win- 
the  margins  paid  on  account  of  them,  ner,  but  afterwards  sold  to  the  loser 
as  constituting  the  stakes  of  executory  on  his  executing  to  the  winner  the  note 
wagers,  a  court  of  law  is  the  appropri-  for  the  price  which  he  agreed  to  pay 
ate  forum  in  which  to  test  his  rights  on  the  repurchase. 

in  that  respect.  2.  Note:   1  Ann.  Cas.  154. 

19.  Note:  119  A.  S.  R.  180.  3.  Kuhl  v.  M.  Galey  Univeisal  Press 
2Q.  Chapin  v.  Dake,  67  111.  295,  11   Co.,  123  Ala.  452,  26  So.  535,  82  A. 

Am.  Rep.  15;  Davidson  v.  Givins,  2  S.  R.  136;  Bems  v.  Shaw,  66  W.  Va. 

Bibb    (Ky.)    200,   4   Am.   Dec   695;  667,  64  S.  E.  930,  23  LJl.A.(N.S.) 

Johnson  v.  Cooper,  2  Terg.   (Tenn.)  522. 
524,  24  Am.  Dec.  502. 
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49.  Residence  of  Debtor 

50.  Residence  of  Garnishee 

51.  Situs  of  Property  or  Debt  Garnished 


V.  Proceedings  to  Obtain  Garnishment 

Iir  OSKBBAL 


52.  Parties 
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53.  Petition  or  Affidavit 

54.  Security 

55.  Successive  Gamishments 

56.  Necessity  of  Judgment  and  Return  of  Execution 

Service  of  Process  and  Appearance 

57.  Summons  or  Notice  to  Garnishee 

58.  Notice  to  Defendant 

59.  Appearance  of  Garnishee  and  Effect  Thereof 

Ancillary  Remedies 

60.  Relief  in  Equity  to  Enforce  or  Enjoin  Garnishment 

61.  Appointment  of  Receiver 

Discovert 

62.  Interrogatories 

63.  Answer  or  Disclosure  of  Garnishee 

64.  Effect  of  Failure  to  Answer 

Defenses  of  Garnishes 

r 

65.  In  General 

66.  Defect  in  Proceedings 

67.  Pendency  of  Other  Proceedings 

68.  Set-off  or  Counterclaim 

69.  Exemption  of  Debtor 

70.  Assignment  by  Debtor 

71.  Assignment  for  Benefit  of  Creditors 

72.  Miscellaneous  Defenses 

73.  Traverse  of  Answer 

Trial  and  Judgment 

74.  Trial 

75.  Judgment 

76.  Enforcement  of  Judgment 


Costs  and  Appeal    • 


77.  Liability  for  Costs 

78.  Appeal 


VI.  Persons  Chargeable  as  Garnishees 

79.  Plaintiff  or  Defendant  as  Garnishee 

80.  Public  Officer 

81.  County 

82.  Municipal  Corporation 

83.  School  District 

84.  Receiver 

85.  Private  Corporation 

86.  Railroad  Corporation 

87.  Officers  or  Agents  of  Private  Corporations 

88.  Agents  of  Individuals 
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Vn.  Lien  of  Garnishment  and  Priorities 

89.  Nature  of  Lien 

90.  Priority  between  Garnishment  and  other  Liens  or  Claims 

91.  Priority  between  Rival   Garnishments 

VIIL  Liability  of  Garnishee 

92.  Nature  of  Liability 

93.  Transfer  of  Property  Pending  Crarnishment 

94.  Liability  as  to  Property  Acquired  after  Service 

95.  Liability  for  Interest 

96.  Effect  of  Payment  to  Debtor  after     Service 

97.  Discharge  of  Liability 

IX.  Rights  and  Liabilities  of  Parties  Inter  So 

98.  Chreditor  and  Debtor 

99.  Creditor  and  Garnishee 

100.  Debtor  and  Garnishee 

101.  Ghirnishee  and  Third  Persona 

X.  Claims  by  Third  Persons 

102.  In  General 

103.  Right  to  Intervene 

104.  Disclosure  of  Claim  by  Garnishee 

105.  Right  to  Make  Third  Person  Party  to  Garnishment  Proceedings 

XI.  Vacating,  Dissolving  or  Abandoning  Proceedings 

106.  Nature  of  Proceedings  to  Vacate  or  Quash 

107.  Grounds  for  Proceedings  to  Vacate  or  Quash 

108.  Discharge  of  Garnishment  by  Giving  Security 

109.  Dissolution  for  Causes  Subsequent  to  Garnishment 

110.  Abandonment  of  Proceedings 

XII.  Liability  on  Bonds 

111.  Bonds  to  Procure  Garnishment 

112.  Bonds  to  Dissolve  Garnishment 


I.  Introductory 

1.  Scope  of  Article. — ^This  article  considers  the  fundamental  prin- 
ciples relative  to  the  process  of  garnishment,  including  the  nature 
and  grounds  of  garnishment,  persons  entitled  to  the  remedy,  prop- 
erty subject  to  garnishment,  the  various  classes  of  persons  who  may 
be  charged  as  garnishees,  matters  relating  to  procedure  including 
proceedings  to  support  or  enforce  garnishment,  the  lien  arising  fronoi 
garnishment,  claims  by  third  persons  to  the  property  or  right  which 
the  creditor  attempts  to  reach  by  garnishment,  liability  arising  on 
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bonds  or  undertakings  to  procure  or  to  dissolve  garnishment  and 
liability  for  wrongful  garnishment.  The  remedy  of  attachment, 
which  is  similar  in  many  respects  to  garnishment,  has  been  treated 
elsewhere,*  and  the  remedy  or  process  of  execution  is,  of  course, 
entirely  excluded  from  consideration  herein.*  The  property  which 
a  creditor  may  seize  in  satisfaction  of  his  debt,  in  its  general  aspects, 
also  is  treated  elsewhere,*  as  well  as  the  statutory  exemptions  of  a 
debtor.* 

2.  Definitions. — Garnishment,  in  former  times,  meant  a  warning 
issued  to  one  not  a  party  to  the  cause  of  axition  in  which  the  warn- 
ing issued.  The  purpose  of  the  warning  was  to  obtain  information 
for  the  court  and  to  explain  the  cause  in  question.  The  term,  of 
garnishment  as  used  to-day  means  a  proceeding  or  process  whereby 
the  property,  money  or  credits  of  one  person,  generally  called  the 
debtor,  and  in  the  possession  of  or  owing  by  another,  generally  des- 
ignated the  garnishee,  are  applied  to  the  payment  of  the  debt  of  the 
debtor,  by  means  of  process  issuing  against  the  debtor  and  the  gar- 
nishee. The  person  instituting  the  proceedings  is  generally  referred 
to  as  the  creditor  or  plaintiff,  the  person  indebted  to  the  creditor 
is  called  the  debtor  or  defendant,  and  the  person  in  whose  posses- 
sion is  the  property  sought  to  be  reached  and  who  is  indebted  to  the. 
debtor  is  called  the  garnishee  or  trustee,  the  latter  being  garnished 
or  warned  by  the  creditor  not  to  settle  with  the  debtor  but  to  answer 
to  the  suit  of  the  creditor.  While  there  is  abundant  sanction  for  the 
use  of  the  word  garnishee  as  a  verb,  in  saying,  for  example,  that  a 
certain  person  has  been  gamisheed,  this  usage  has  not,  as  yet,  received 
unqualified  approval.  The  verb  is  garnish,  more  properly,  not  gar- 
nishee. Correct  usage  sanctions  the  use  of  the  latter  word  only 
as  a  noun.  In  some  states  the  term  trustee  process  is  used  to  desig- 
nate that  which  in  most  states  is  called  process  of  garnishment. 
Rarely,  the  synonymous  term,  factoring  process,  is  used.  Garnish- 
ment has  very  properly  been  defined  as  an  attachment  by  means  of 
which  money  or  property  of  a  debtor  in  the  hands  of  third  parties, 
which  cannot  be  levied  upon,  may  be  subjected  to  the  payment  of 
the  creditor's  claim.  However,  it  is  attachment  of  property  in  the 
possession  of  a  third  person  and  not  of  property  in  the  possession 
of  the  debtor.*  The  word  process,  when  used  in  law  relative  to  serv- 
ice of  writs,  is  sufficiently  comprehensive  to  include  garnishment.* 

1.  See  Attachjient,  vol.  2,  p.  797.  Louis  v.  Hettier,  37  Neb.  849,  56  N. 

2.  See  Executions,  vol.  10,  p.  1211.  W.  711,  40  A.  S.  R.  622  and  note. 

3.  See  Levy  and  Seizqre.  6.  Boyd  v.  Chesapeake,  etc.,  Canal 

4.  See  Exemptions,  vol.  11,  p.  487.  Co.,  17  Md.  195,  79  Am.  Dec.  646. 

5.  American  Cent.  Ins.  Co.  of  St. 
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II.  Nature  and  Purpose  op  Remedy 

3.  General  Nature  of  Remedy. — Gaxnishment  is  a  statutory  pro- 
ceeding based  upon  contract  relations,  or  upon  equities  growing  out. 
of  or  created  by  such  relations.^  Being  purely  statutory,  it  cannot 
be  resorted  to  in  cases  in  which  it  is  not  authorized  by  statute.^ 
Garnishment  is  the  exercise  of  a  special  and  limited  statutory  power. 
The  statutory  prerequisites  to  the  resort  to  the  remedy  are  juris- 
dictional in  character.*  It  has  been  suggested  but  not  generally 
recognized,  that  the  provisions  of  modern  statutes  relating  to  garnish- 
ment, so  far  as  they  prescribe  the  class  of  persons,  and,  in  general, 
the  subjects  coming  within  their  scope,  must  be  construed  according 
to  the  English  decisions  in  reference  to  the  custom  of  London,  from 
which  they  are  derived.*® 

4.  Legal  or  Equitable  Nature. — Whether  or  not  garnishment  is  a 
legal  action  or  is  purely  equitable  is  a  question  which  has  perplexed 
some  courts.**  Perhaps  the  correct  view  is  that  garnishment,  though 
in  form  an  action  at  law,  is  in  substance  an  equitable  proceeding  to 
determine  the  ownership  of  property  in  dispute.**  Equitable  con- 
siderations must  prevail  as  between  the  plaintiff  and  defendant,  so 
far  as  the  nature  of  the  process  will  permit.**  In  fact,  the  proceed- 
ing is  frequently  referred  to  as  equitable  garnishment.**  In  nearly 
every  state  statutes  have  been  enacted,  the  usual  purport  of  which 
is,  that  when  an  execution  has  been  returned  wholly  or  partly  unsatis- 
fied, the  judgment  creditor  may  maintain  an  action  against  the  judg- 
ment debtor  and  any  other  person  to  compel  the  discovery  of  any 
property  belonging  to  the  judgment  debtor,  and  of  any  money,  thing 
in  action,  or  other  property  due  to  him,  or*  held  in  trust  for  him, 
and  to  procure  satisfaction  of  the  judgment  out  of  such  property. 
The  proceeding  under  these  statutes  has  been  called  equitable  gar- 

.  nishment,  for  the  sake  of  brevity,  and  in  order  to  distinguish  it 
from  ordinary  garnishment,  or  trustee  process.** 

5.  Nature  as  in  Rem  or  in  Personam. — Although,  in  a  garnish* 
ment  proceeding,  there  is  no  actual  manual  seizure  of  property  by 
the  executing  officer,  it  is  in  the  nature  of  a  proceeding  in  rem  and 
may  best  be  described  as  a  dual  proceeding,  moving  against  the  gar- 
nishee in  personam  to  compel  him  to  answer  and  disclose  what  prop- 

7.  Lyon  v.  Ballentine,  63  Mich.  97,  33  N.  W.  81,  2  A.  S.  R.  717. 

29  N.  W.  837,  6  A.  S.  R.  284  12.  Roby  v.  Labuzan,  21  Ala.  60,  56 

8.  Siege!  v.   Schneck,  167  111.  522,  Am.  Dec.  237. 

47  N.  E.  855,  59  A.  S.  R.  309.  13.  Harlow  v.  Bartlett,  96  Me.  294, 

9.  Pennsylvania  R.   Co.  v.  Rogers,  52  Atl.  638,  90  A.  S.  R.  346. 

52  W.  Va.  *450,  44  S.  E.  300,  62  L.R.A.       14.  See  Young  v.  Clarendon  Town- 
178.  ship,  132  U.  S.  340,  10  S.  Ct.  107,  33 

10.  Blair  v.  Cantey,  2  Spears  L.  (S.    U.  S.  (L.  ed.)  356. 

C.)  34,  42  Am.  Dec.  360.  15.  Geist  v.  St.  Louis,  156  Mo.  643, 

11.  Drake  v.  Harrison,  69  Wis.  99,  57  S.  W.  766,  79  A.  S.  R.  545. 
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erty  and  estate  of  the  defendant  he  has  in  his  hands  and  to  hold 
the  same  subject  to  the  order  of  the  court,  and  against  the  property 
and  estate  itself  to  extinguish  the  right  of  the  defendant  in  it  by 
condemnation  and  appropriation  of  it  to  the  satisfaction  of  the  plain- 
tiflf's  claim.**  However,  it  is  obvious  that  a  garnishment  proceed- 
ing can  affect  only  the  parties  thereto  and  persons  in  privity  with 
them.*'  Though  in  the  nature  of  a  proceeding  in  rem,  garnishment 
is  in  effect  an  action  by  the  defendant  in  the  plaintiff's  name  against 
the  garnishee,  the  purpose  and  result  of  which  are  to  subrogate  the 
plaintiff  to  the  right  of  the  defendant  against  the  garnishee.**  When 
the  jurisdiction  of  the  court  is  based  on  the  attachment  of  property, 
such  as  a  debt,  and  not  on  the  residence  of  the  parties  proceeded 
against,  the  action  is  essentially  a  proceeding  in  rem.**  For  example, 
an  action  in  one  state  by  a  resident  thereof  against  a  resident  of 
another  state  to  recover  an  indebtedness,  in  which  garnishment  pro- 
ceedings are  instituted  against  a  foreign  corporation  doing  business 
in  both  states,  the  principal  defendant  being  served  by  publication, 
is  an  action  in  rem,  the  res  being  the  indebtedness  due  from  the 
corporation  to  the  defendant.** 

6.  Actions  Wherein  Garnishment  Is  Proper. — In  oertain  jurisdic- 
tiojas  it  is  provided  by  statute  that  any  creditor  shall  be  entitled 
to  proceed  by  garnishment.  In  other  jurisdictions  the  action  in 
which  garnishment  is  resorted  to  must  arise  out  of  contract.  Where 
the  statute  limits  the  use  of  garnishment  to  actions  arising  out  of 
contract,  it  has  been  held  that  an  action  brought  upon  a  foreign 
judgment  is  an  action  upon  contract  within  the  meaning  of  the 
statutes,  on  the  theory  that  a  judgment  is  a  contract  of  record,  at 
least  in  so  far  as  remedies  upon  them  are  concerned.* 

7.  Persons  Entitled  to  Remedy. — There  is,  as  a  rule,  no  objection  to 
the  institution  of  garnishment  proceedings  by  any  creditor  whose 
claim  is  of  such  a  character  as  to  permit  the  use  of  garnishment 
in  its  enforcement.  In  some  instances,  by  express  statutory  enact- 
ment, provision  has  been  made  for  the  use  of  garnishment  in  actions 
wherein  the  United  States  is  party  plaintiff,*  but  it  would  seem  that 
such  express  authorization  is  unnecessary.*  A  statute  may  provide 
for  garnishment  process  to  collect  a  valid  tax  and  may  constitute 

16.  Pennsylvania  R.  Co.  v.  Rogers,  20.  Swedish-American  Nat.  Bank  of 
52  W.  Va.  450,  44  S.  E.  300,  62  L.R.A.  Minneapolis  v:  Bleecker,  72  Minn.  383, 
178.  75  N.  W.  740,  71  A.  S.  R.  492,  42 

17.  Smith  V.  Blatchford,  2  Ind.  184,  LJl.A.  283. 

52  Am.  Dec.  504.  1.  Chapel  v.  Clark,  117  Mich.  638,  76 

18.  Neufclder  v.  German  American    N.    W.   62,   72   A.    S.   R.   587.     . 
Ins.   Co.,  6  Wash.  336,  33  Pae.  870,       2.  United    States    v.    Robertson,    5 
36  A.  S.  R.  166,  22  L.R.A.  287.  Pet.  641,  8  U.  S.  (L.  ed.)  257. 

19.  Bristol  V.  Brent,  36  Utah  108,       3.  United  States  v.  Murdock,  18  La. 

103  Pac.  1076,  140  A.  S.  R.  804  and    Ann.  305,  89  Am.  Dec.  651. 

note,  21  Ann.  Cas.  1125. 

777 


§  8  OABNISHMENT  12  B.  C  L. 

a  bank  its  agent  to  collect  the  tax  from  its  depositors.^  Where  a 
negotiable  note  upon  which  a  judgment  is  founded  is  transferred 
while  a  suit  thereon  is  pending,  the  transferee  acquires,  it  would 
seem,  such  an  interest  or  property  in  the  judgment  as  will  enable 
him  to  sue  out  and  maintain  a  proceeding  by  garnishment.*  Accord- 
ing to  some  courts  a  number  of  complainants  whose  rights  are  entirely 
several  and  distinct  may,  by  joining  as  plaintiffs  in  a  single  pro- 
ceeding, subject,  by  garnishment,  the  same  fund  of  the  debtor  to 
their  claims,  particularly  when  the  uniting  in  the  single  suit  pro- 
duces no  confusion  or  complexity  in  the  defense  and  prevents  a  multi- 
plicity of  suits.*  If  the  plaintiff  in  garnishment  proceeding  lacks 
capacity  to  sue,  it  seems  that  the  garnishee  as  well  as  the  defendant 
debtor  may  take  advantage  of  the  incapacity.  The  general  rule 
that  the  question  should  be  raised  by  a  plea  in  abatement  applies 
in  such  cases.' 

III.  Property  Subject  to  Garnishment 

General  Principles 

8.  General  Rule  Stated. — It  may  be  stated  broadly  that  to  render 
the  garnishee  liable  it  is  requisite  that  it  appear  in  the  garnish- 
ment proceedings  that  the  garnishee  has  in  his  possession  property, 
credits  or  effects  belonging  to  the  debtor,  or  that  the  garnishee  is 
indebted  to  the  debtor.*  The  general  rule  is  that  the  creditor  stands 
in  exactly  the  same  attitude  in  relation  to  a  garnished  fund  that 
the  judgment  debtor  does,*  and  can  enforce  only  such  rights  as  the 
debtor  might  enforce.  The  garnishee  cannot  be  put  in  a  worse  posi- 
tion by  the  institution  of  the  proceedings.**  The  right  of  the  cred- 
itor against  the  garnishee  cannot,  by  garnishment,  rise  higher  than 
the  right  of  the  debtor  against  the  garnishee.  If  the  right  of  the 
debtor  is  subject  to  a  right  of  the  garnishee,  the  right  of  the  creditor 
is  subject  to  the  same  right.'*  Accordingly  a  usual,  but  not  neces- 
sarily decisive  test,  to  determine  whether  or  not  one  is  liable  as  gar- 

4.  Clement  Nat.  Bank  v.  Vermont,  9.  Shuler  v.  Murphy,  91  Miss.  518, 
231  U.  S.  120,  34  S.  Ct.  31,  58  U.  S.  44  So.  810, 124  A.  S.  R.  708, 14  L.R.A. 
(L.  ed.)  147.  (N.S.)  333. 

5.  Dogas  V.  Mathews,  9  Ga.  510,  54  10.  Shelton  v.  Wolthausen,  80  Conn. 
Am.  Dec.  361.  599,  69  Atl.  1030;  125  A.  S.  R.  131; 

6.  Comstock  v.  Rayford,  1  Smedes  Whipple  v.  Robbins,  97  Mass.  107,  93 
&  M.  (Miss.)  423,  40  Am.  Dec.  102  Am.  Dec.  64;  Weil  v.  Tyler,  38  Mo, 
and  note.  545,   90  Am.  Dec.   441;   Qobdwin    ▼. 

7.  Shivers  v.  Wilson,  5  Har.  &  J.  Claytor,  137  N.  C-  224,  49  S.  E.  173, 
(Md.)  130,  9  Am.  Dec.  497.  107  A.  S.  R.  479,  67  L.R.A.  209. 

8.  Carson  v.  Allen,  2  Pin.  (Wis.)  11.  Wall  v.  Norfolk,  etc.,  R.  Co.,  52 
457,  2  Chand.  (Wis.)  123,  54  Am.  Dec.  W.  Va.  485,  44  S.  E.  294,  94  A.  S. 
148.  R.  948,  64  L.R.A.  501. 
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nishee,  is,  whether  the  principal  debtor  has  a  right  of  actioQ  against 
the  garnishee.'*  One  who  has  directed  his  agent  to  make  a  donation 
to  the  debtor  cannot  be  garnished,  for  the  debtor  cannot  enforce  pay- 
ment.*' However,  there  is  one  exception  to  the  rule  that  the  garnish- 
ing creditor  can  avail  himself  only  of  the  legal  rights  of  his  debtor  • 
against  the  garnishee.  When  the  garnishee  has  possession  of  prop- 
erty of  the  debtor  under  a  fraudulent  transfer,  though  such  transfer 
is  valid  against  the  debtor,  the  creditor  may  assert  its  invalidity  and 
in  many  instances  reach  the  same  by  garnishment.*^  It  must  not 
be  concluded  from  what  has  been  said  that  a  creditor  may  always 
subject  a  claim  to  garnishment  because  his  debtor  possesses  a  good 
cause  of  action.  The  general  rule  is  that  he  may  do  so,  hut  there 
may  be  cases  in  which  the  rule  does  not  apply.**  Again,  in  some 
states  the  cause  of  action  must  be  such  that  the  defendant  could,  in 
his  own  name,  recover  against  the  garnishee  in  an  action  of  debt 
or  indebitatus  assumpsit. 

9.  Necessity  That  Obligation  Be  Mature. — It  has  been  laid  down 
as  a  guiding  principle  that  the  validity  of  process  of  garnishment 
depends  upon  the  state  of  facts  existing  at  .the  time  of  the  service 
of  the  writ.**  Hence  some  courts  have  asserted  that  an  indebtedness 
is  not  subject  to  garnishment  unless  it  be  past  due.*^  On  this  prin- 
ciple, wages  not  yet  due  have  been  held  not  subject  to  garnishment.** 
However,  the  cases  are  entirely  in  harmony  in  holding  that  if  an 
indebtedness  is  unconditional  and  presently  due,  it  is  subject  to  gar- 
nishment though  the  creditor  is  not  entitled  to  sue  thereon  without 
first  making  a  demand  on  the  debtor  for  payment.  This  rule  has 
been  applied  in  the  case  of  money  deposited  in  a  bank.**  And  the 
broad  principle  has  been  asserted  that  debts  though  not  due  are 
subject  to  garnishment**  The  latter  view  has  been  applied  where 
the  debt  is  absolutely  owing  though  not  matured,  and  the  debtor 
has  absconded.*     In  some  jurisdictions  immature  claims  of  indebt- 

12.  Whitney  v.  Mnnroe,  19  Me.  42,  16.  Haneock  v.  Colyer,  99  Mass.  187, 

36  Am.  Dec.  732.  96  Am.  Dee.  730  and  note. 

18.  Neuer  v.  OTallon,  18  Mo.  277,  17.  Davis  v.  Eppinger,  18  Cal.  378, 

59  Am.  Dec.  313.  79  Am.  Dec.  184;  Holker  v.  Hennes- 

14.  Nicrosi  v.  Irvine,  102  Ala.  648,  sey,  143  Mo.  80,  44  S.  W.  794,  65  A.  S. 
15  So.  429,  48  A.  S.  R.  92;  Getting-  R.  642  and  note. 

ham  v.  Greeley  Barnham  Grocery  Co.,  18.  Foster  v.  Singer,  69  Wis.  392, 

129  Ala.  200,  30  So.  560,  87  A.  S.  R.  34  N.  W.  395,  2  A.  S.  R.  745. 

58;  Shelton  v.  Wolthausen,  80  Conn.  19.  Graf  v.   Wilson,   62   Ore.   476, 

599,  69  Atl.  1030,  125  A.  S.  R.  131;  125  Pae.  1005,  Ann.  Cas.  1914C  462 

Holker  v.  Hennessey,  143  Mo.  80,  44  and  note. 

S.  W.  794,  65  A.  S.  R.  642.  20.  Mims  v.  West,  38  Ga.  18,  95  Am. 

15.  Baltimore  v.  Root,  8  Md.  95,  63  Dec.  379. 

Am.  Dec.  692;  Skewes  v.  Tennessee  1.  Roberts  v.  Bums,  48  W.  Va.  92, 
Coal,  etc.,  Co.,  124  Ala.  629,  27  So.  35  S.  E.  922,  86  A.  S.  R.  17  and  note. 
435,  82  A.  S.  R.  214. 
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edness  accruing  to  a  defendant  may  be  subject  to  garnishment  if 
they  spring  from  contracts  in  existence  when  the  lien  of  the  garnish- 
ment process  attaches.*  Where  a  writ  of  garnishment  is  designed 
not  for  the  purpose  of  recovering  a  debt,  but  for  the  purpose  of  dis- 
covery, there  would  appear  to  be  no  objection  to  its  being  filed  in 
anticipation  that  a  debt  or  other  obligation  will  mature  at  some 
future  time.'  It  has  been  held  that  nothing  can  be  reached  in 
the  hands  of  a  garnishee  having  its  origin  in  transactions  subsequent 
to  the  issuance  of  the  writ  of  garnishment*  and  that  the  process 
operates  only  upon  such  interests  of  the  debtor  as  exist  at  the  time 
it  is  served,  and  not  on  such  as  may  afterwards  arise.*  Accordingly, 
it  has  been  asserted  that  if  there  is  no  indebtedness,  at  the  time  of 
the  service  of  process,  from  the  garnishee  to  the  debtor,  the  plaintiff 
will  not  be  entitled  to  judgment,  even  though  it  may  appear  that 
between  the  time  of  service  and  answer  the  garnishee  became  indebted 
and  paid  the  debt  to  the  defendant.**  However,  by  statute  in  some 
jurisdictions,  a  judgment  against  a  garnishee  may  include  moneys 
not  due  at  the  time  he  is  summoned  to  answer,  if  they  were  due 
when  he  answered  and  when  the  judgment  was  rendered,'  and  in 
other  jurisdictions,  all  property  or  credits  which  may  come  into  the 
hands  of  the  garnishee  before  trial  are  bound  by  the  proceedings.® 
In  still  other  jurisdictions,  garnishment  binds  all  funds  of  the  defend- 
ant debtor  that  come  into  the  hands  of  the  garnishee  before  judgment 
is  entered.^  In  some  states,  the  rule  is  established  that  judgment 
may  be  rendered  against  a  garnishee  for  an  indebtedness  admitted 
to  be  due  at  a  future  day,  but  execution  will  be  stayed  until  the 
maturity  of  the  debt,*®  though  an  order  staying  execution  is  not 
always  required.** 

Forma  of  Property 

lO,  Interest  in  Realty. — It  is  generally  recognized  that  an  inter- 
est in  real  estate  cannot  be  reached  by  process  of  garnishment. 
Clearly  this  is  so  where  the  property  has  been  conveyed  in  fraud 
of  the  rights  of  creditors.**    Where  the  value  of  the  interest  of  the 

2.  Henry    v.    McNamara,   124   Ala.  224,  49  S.  E.  173, 107  A.  S.  R.  479,  67 
412,  26  So.  907,  82  A.  S.  R.  183.  L.R.A.  209. 

3.  Phenix  Ins.  Co.  ot  Brooklyn  v.  8.  Baltimore  First  Nat.  Bank  v.  Jag- 
Willis,  70  Tex.  12,  6  S.  W.  825,  8  A.  gers,  31  Md.  38,  100  Am.  Dec.  53. 

S.  R.  56C.  9.  Somerset   Coal   Co.   v.   Diamond 

4.  Wattles  v.  Wayne  Circuit  Judge,   State  Steel  Co.,  224  Pa.  St.  217,  73 
117  Mich.  662,  76  N.  W.  115,  72  A.  S.  Atl.  442,  132  A.  S.  R.  775. 

R.  590  and  note.  10.  Cottrell  v.  Vamum,  5  Ala.  229, 

5.  Arrington    v.   Screws,  31   N.    C.  39  Am.  Dec.  323. 

42,  49  Am.  Dec.  408.  11.  Anderson    v.   Wanzer,   5    How. 

6.  Roby  V.  Labuzan,  21  Ala.  60,  56    (Miss.)  587,  37  Am.  Dec.  170. 

Am.  Dec.  237  and  note.  12.  Boyle  v.  Maroney,  73  la.  70,  35 

7.  Goodwin   v.   Claytor,  137  N.   C.    N.  W.  145,  5  A.  S.  R.  657:  Ripley  v. 
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debtor  in  land  cannot  be  ascertained  and  it  is  not  certain  that  he 
will  ever  come  into  the  possession  and  enjoyment  of  the  same,  it  is 
obvious  that  such  iiij^rest  cannot  be  reached  by  garnishment.^'  Rent 
not  due  is  but  an  mcident  to  the  reversion  of  the  landlord  and  it 
has,  therefore,  been  held  that  such  rent  cannot  be  reached  by  gar- 
nishment. If  the  rent  has, accrued^  then  it  seems  that  it  may  be 
regarded  as  a  fund  belonging  to  the  landlord  in  the  hands  of  the 
tenant  and  that  it  may  therefore  be  reached  by  process  of  garnish- 
ment.^* Clearly,  a  tenant  is  not  subject  to  garnishment  for  the.  debt 
of  his  lessor,  when,  to  avoid  eviction,  or  with  the  consent  of  the 
lessor,  the  tenant  has  attorned  to  a  stranger  and  the  lessor  is  thereby 
deprived  of  his  right  to  recover  rent.^* 

11.  Property  in  Possession  of  Bailee. — ^Whether  property  in  the 
hands  of  a  bailee  may  be  reached  by  garnishment  depends  on  statu- 
tory provisions.  The  right  to  garnish  a  deposit  of  money  to  be 
returned  in  specie,  i.  e.,  a  naked  bailment,  has  been  sustained  under 
a  statute  allowing  the  garnishment  of  deposits  of  money  made  by 
the  debtor,  or  of  goods  and  chattels  pawned,  pledged  or  demised 
by  him,^^  and  the  right  has  been  sustained  in  the  case  of  a  bailment 
of  goods  contained  in  boxes  securely  fastened  so  that  their  character 
was  entirely  concealed.*'  Moreover,  it  has  been  held  that  a  draft 
payable  to  order  may  be  attached  in  equity  in  the  hands  of  a  third 
person  who  has  a  lien  thereon,  though  it  has  not  been  indorsed  and 
the  court  has  no  means  to  compel  its  indorsement.  In  such  a  case, 
of  course,  the  rights  of  the  lienholder  will  be  protected.*®  On  the 
other  hand  the  right  to  garnish  goods  in  the  hands  of  one  who  has 
made  advances  thereon  has  been  denied,**  especially  where  it  is  doubt- 
ful whether  there  will  be  any  surplus  due  the  debtor  after  the  lien 
of  the  bailee  has  been  discharged.'® 

12.  Pledged  Property. — ^It  is  clear  that  collateral  security  in  the 
hands  of  a  pledgee  cannot,  by  garnishment  proceedings,  give  to  the 
creditor  instituting  such  proceedings  rights  against  the  property 
superior  to  those  of  the  pledgee.  Furthermore  the  right  to  reach 
the  pledgor's  reversionary  interest  in  such  property  by  garnishment 
proceedings  has  been  questioned  on  the  ground  that  such  proceed- 
ings assume  that  the  debt  from  the  garnishee  to  the  debtor  is  due, 

Severance,  6   Pick.    (Mass.)    474,   17   129,  9  Atl.  160,  2  A.  S.  R.  691. 
Am.  Dec.  397.  17.  Hooper  v.  Day,  19  Me.  56,  36 

13.  Smith  V.  Gilbert,  71  Conn.  149,  Am.  Dec.  734. 

41  Atl.  284,  71  A.  S.  R.  163.  18.  McCann  v.  Randall,  147  Mass. 

14.  Evans  v.  Hamrick,  61  Pa.  St.  19,  81,  17  N.  E.  75,  9  A.  S.  R.  666. 

100  Am.  Dec.  595  and  note.  19.  Roby  v.  Labnzan,  21  Ala.  60,  56 

15.  Nashua     Light,     etc.,     Co.     v.  Am.  Dec.  237. 

Francestown  Soapstone  Co.,  74  N.  H.       20.  Holker  v.  Hennessey,  143  Mo. 
511,  69  Atl.  883,  18  L.R.A.(N.S.)  396.   80,  44  S.  W.  794,  65  A.  S.  R.  642, 

16.  RozeHe  v.  Rhodes,  116  Pa.  St. 
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and  this  is  not  the  case  until  after  the  claim  of  the  pledgee  has  been 
satisfied.  Accordingly,  it  has  been  held  that  garnishment  creditors 
are  not  entitled  to  judgment  against  the  pledgeetuntil  they  have  first 
proven  that  the  debt  of  the  pledgee  has  been  paid.*  However,  it  has 
been  intimated  that  the  creditor  of  the  pledgor  has  a  right  upon 
tendering  the  amount  of  the  pledgee's  claim  to  take  the  goods  out 
of  the  possession  of  the  pledgee  and  subject  them  to  the  payment 
of  the  claim  of  the  creditor.  Service  of  notice  of  garnishment  upon 
the  pledgee  without  such  tender  will  in  no  wise  affect  the  right  of 
such  pledgee  to  proceed  to  sell  the  property.*  But  though  it  may 
be  conceded  that  the  creditor  might  tender  to  the  pledgee  the  amount 
for  which  the  pledgee  holds  the  property  as  collateral,  it  has  been 
held  that  this  cannot  be  done  when  the  property  in  question  is  out- 
side the  jurisdiction  of  the  court  in  which  the  garnishment  pro- 
ceedings have  been  instituted.'  A  pledge  is  not  terminated  by  a 
sale  of  the  pledged  property  to  the  pledgee,  so  that  a  garnishment 
levied  after  the  pledge,  and  before  the  sale,  takes  precedence  over 
the  rights  of  the  pledgee  under  the  pledge  though  it  may  be  that 
the  pledgee  is  accountable  to  the  garnishing  creditor  for  tlie  value 
of  the  property  in  excess  of  the  debt,  if  such  excess  should  exist.* 
As  to  the  right  of  creditors  of  the  pledgor  to  reach  by  garnishment 
the  unliquidated  surplus  arising  upon  the  contract  of  pledge,  a  con- 
flict of  authority  exists.* 

13.  Property  in  Possession  of  Carrier. — The  right  of  a  creditor  to 
reach,  by  garnishment  proceedings,  goods  placed  in  the  possession 
of  a  carrier  for  purposes  of  transportation  arises  in  three  situations, 
garnishment  before  transit  has  begun,  during  transit,  or  after  the 
goods  arrive  at  destination.  It  has  been  argued  that  there  is  no 
right  of  garnishment  while  the  goods  are  awaiting  shipment  and 
before  the  transit  has  commenced,  because  the  law  imposes  upon  the 
carrier  the  duty  of  transporting  such  goods  as  may  be  tendered  for 
the  purpose,  and  to  subject  it  to  garnishment  would  result  in  great 
inconvenience  to  the  carrier  and  it  would  often  be  difficult  for  it 
to  answer  intelligently.*  Furthermore,  it  is  contended  that  if  the 
law  required  the  carrier  to  hold  goods  under  such  circumstances  he 
might  soon  receive  enough  notices  of  garnishment  to  stop  all  his 
business.'  However,  when,  by  statute,  the  carrier  is  not  exempt 
from  liability  to  garnishment,  it  has  been  held  that  no  good  reason 

1.  Hall  V.  Page,  4  Ga.  428,  48  Am.    Co.,  53  Minn.  327,  55  N.  W.  141,  39 
Dec.  235  and  note.  A.  S.  R.  609. 

2.  Baugh  V.  Kirkpatrick,  54  Pa.  St.       5.  Note:  59  L.R.A.  368. 

84,  03  Am.  Dec.  675.  6.  Landa   v.   Hoick,   129   Mo.    663, 

3.  Winslow   V.    Fletcher,   53    Conn.  31  S.  W.  900,  50  A.  S.  R.  459. 

390,  4  Atl.  250,  55  Am.  Rep.  122  and  7.  Bingham  v.  Lamping,  26  Pa.  St. 
note.  340,  67  Am.  Dec.  418. 

4.  Cooley  v.  Minnesota  Transfer  R. 
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exists  for  exempting  him  from  liability  if  the  garnishment  is  made 
before  the  transit  has  commenced,^  even  though  the  goods  have  been 
loaded  into  a  car  for  shipment.*  However,  if  the  freight  and  the 
expense  of  unloading  the  goods  and  of  the  delay  occasioned  to  a 
carrier  as  garnishee,  who  has  been  served  with  process,  would  have 
amounted  to  as  much  or  more  than  the  value  of  the  goods,  the 
garnishee  is  not  required  to  unload  the  goods.**  And  there  exists 
good  authority  to  the  effect  that  where  the  goods  are  in  the  carrier's 
warehouse  for  shipment,  the  refTnedy  of  garnishment  cannot  be  used, 
but  that  a  levy  of  execution  is  the  proper  remedy.**  Another  reason 
suggested  in  support  of  the  latter  rule  is  that  the/  carrier  must 
respond  in  damages  for  any  loss  or  diminution  in  the  value  of  the 
property  caused  by  the  unreasonable  delay  in  its  transportation, 
by  reason  of  the  service  of  garnishment  in  a  suit  between  the  con- 
signor and  a  third  person,  and  that  if,  in  such  a  case,  the  carrier 
has  placed  the  property  in  a  car  on  a  side  track  for  transportation 
and  has  issued  a  bill  of  lading  to  the  shipper,  the  f&ct  that  the 
car  has  not  been  placed  in  a  train  at  the  time  of  the  service  of 
the  garnishment  does  not  excuse  the  carrier  for  unreasonable  delay 
in  forwarding  the  property  to  its  destination.**  When  the  garnish- 
ment occurs  while  the  goods  are  in  transit  in  the  hands  of  the  car- 
rier, the  tendency  of  authority  appears  to  be  in  the  direction  of 
holding  such  proceedings  improper  and  the  property  exempt  from 
such  interference,  though  the  cases  are  not  uniform  to  this  effect.** 
If  the  goods  are  beyond  the  jurisdiction  of  the  court,  though  still  in 
transit,  it  is  generally  agreed  that  garnishment  will  not  lie,**  though 
even  this  proposition  has  been  denied.**  Courts  which  allow  garnish- 
ment while  goods  are  in  transit  argue  that  there  is  no  good  reason 
for  exempting  the  carrier  in  such  cases,  for  the  carrier  cannot  con- 
tend that  he  had  a  right  to  transport  the  goods  for  the  purpose  of 
earning  his  freight  where  the  garnishment  statute  was  enacted  prior 
to  the  contract  for  shipment.**    There  would  seem  to  be  little  doubt 

8.  Pittsburg,  etc.,  R.  Co.  v.  Cox,  36  A.  S.  R.  370,  51  L.R.A.  640. 
Ind.  App.  291,  73  N.  E.  120, 114  A.  S.       13.  Note:  28  L.R.A.  600. 

R.  377;  Landa  v.  Hoick,  129  Mo.  663,  14.  Pittsburg,  etc.,  R.  Co.  v.  Cox, 
31  S.  W.  900,  50  A.  S.  R.  459.     '         36  Ind.  App.  291,  73  N.  E.  120,  114 

9.  Notes:  28  L.R.A.  600;  Ann.  Gas.  A.  S.  R.  377  and  note. 

1913 A  1321.  Note :  Ann.  Cas.  1913 A  1322. 

10.  Van  Camp  Hardware,  etc.,  Co.       15.  Note:  50  A.  S.  R.  466. 

V.  Plimpton,  174  Mass.  208,  54  N.  E.  16.  Rosenbush   v.    Bernheimer,   211 

538,  76  A.  S.  R.  296.  Mass.  146,  97  N.  E.  984,  Ann.  Caa. 

11.  Madden  v.  Union  Pac.  R.  Co.,  89  1913A  1317 ;  Clifford  v.  Brockton 
Kan.  282,  131  Pac.  552,  Ann.  Caa.  Transp.  Co.,  214  Mass.  466, 101  N.  E. 
1914D  78.  And  see  Stevenot  v.  East-  1092,  Ann.  Cas.  1914B  909  and  note, 
ern  R.  Co.,  61  Minn.  104,  63  N.  W.  Contra,  Bates  v.  Chicago,  etc.,  R.  Co., 
256,  28  L.R.A.  600  and  note.  60  Wis.  296, 19  N.  W.  72,  50  Am.  Rep. 

12.  Baldwin  v.  Great  Northern  R.  369. 
Co.,  81  Minn.  247,  83  N.  W.  986,  83 
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as  to  th6  right  of  garnishment  after  the  goods  arrive  at  their  destina- 
tion and  cease  to  be  in  transit.*'  Wholly  aside  from  the  right  to 
garnish  a  carrier  a  difficulty  is  presented  by  the  question  of  juris- 
diction. It  has  been  decided  in  the  case  of  carriers  that  garnish- 
ment will  not  lie  against  personal  property  in  transit  and  outside 
the  state,  but  in  the  custody  of  a  common  carrier  whose  residence 
is  within  the  state.*®  A  state  garnishment  statute  which  allows  goods 
in  course  of  shipment  from  one  state  to  another  to  be  subjected  to 
garnishment  proceedings  is  not  a  regulation  of  interstate  commerce 
forbidden  to  the  states.**  Immunity  of  property  in  such  cases- would 
afford  an  easy  means  for  fraudulent  debtors  to  secure  exemption 
of  property  from  the  payment  of  their  debts.  While  the  enforcement 
of  the  garnishment  statute  may  now  and  then  interfere  with  inter- 
state commerce,  such  interruption  is  incidental  only,  is  almost  insep- 
arable from  the  compulsory  enforcement  of  liabilities  of  the  class 
in  question,  is  not  in  conflict  with  any  regulation  of  Congress,  and 
does  not  in  itself  offend  against  the  commerce  clause  of  the  constitu- 
tion.*^ It  is  clear  that  if  the  carrier  yields  to  a  valid  process  of 
garnishment  he  has  a  complete  defense  for  failure  to  deliver  the 
goods  to  the  consignee.* 

14.  Railroad  Rolling  Stock. — The  rolling  stock  and  other  movable 
property  of  a  railroad  company  is  subject  to  garnishment,  where 
garnishment  is  applicable.*  However,  much  difficulty  has  arisen  in 
reference  to  the  garnishment  of  railroad  cars  belonging  to  a  foreign 
railroad  corporation  and  brought  into  the  state  wherein  garnishment 
is  attempted  for  merely  temporary  location  in  the  latter  state.  While 
there  is  authority  in  support  of  the  rule  that  such  property  is  exempt 
from  garnishment,'  the  better  view  seems  to  be  that  garnishment 
lies  as  to  such  property.* 

17.  Pittsburg,  etc.,  R.  Cp.  v.  Cox,  36  12  N.  W.  441,  42  Am.  Rep.  695. 
Ind.  App.  291,  73  N.  E.  120,  114  A.  S.  2.  Wall  v.  Norfolk,  etc.,  R.  Co.,  52 
R.  377;  Cooley  v.  Minnesota  Transfer  W.  Va.  485,  44  S.  E.  294,  94  A.  S.  R. 
R.  Co.,  53  Minn.  327,  55  N.  W.  141,  948,  64  L.R.A.  501. 

39  A.  S.  R.  609.  3.  Southern  Flour,  etc.,  Co- v.  North- 

18.  Montrose  Pickle  Co.  v.  Dodson,  em  Pacific  R.  Co.,  127  Ga.  626,  56  S. 
etc.,  Mfg.  Co.,  76  la.  172,  40  N.  W.  E.  742,  119  A.  S.  R.  356,  9  Ann.  Cas. 
705, 14  A.  S.  R.  213  and  note,  2  L.R.A.  437  and  note,  9  L.R.A.(N.S.)  853; 
417  and  note.  As  to  jurisdiction,  gen-  Johnson  v.  Union  Pac.  R.  Co.,  29  R. 
erally,  see  infra,  par.  47  et  seq.  I.  80,  69  Atl.  298,  132  A.  S.  R.  799. 

19*.  Landa  v.  Hoick,  129  Mo.  663,  Note:  16  L.R.A.(N.S.)  1026. 

31  S.  W.  900,  50  A.  S.  R.  459.  4.  Davis  v.  Cleveland,  etc.,  R.  Co., 

20.  Rosenbush    v.    Bernheimer,    211  217  U.  S.  157,  30  S.  Ct.  463,  54  U.  S. 

Mass.  146,  97  N.  E.  984,  Ann.  Cas.  (L.  ed.)    708,  18  Ann.  Cas.  907,  27 

1913A  1317.  L.R.A. (N.S.)  823.    And  see  generally 

1.  Stiles  V.  Davis,  1  Black.  101,  17  with  reference  to  the  interstate  com- 

U.  S.  (L.  ed.)  33;  Wells  v.  American  merce    phase    of    the   question,    COM- 

Exp.  Co.,  55  Wis.  23,  11  N.  W.  537,  merge,  vol.  5,  p.  729. 
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15,  Mortgaged  Property. — The  effect  of  a  mortgage  upon  prop- 
erty attempted  to  be  reached  by  garnishment  has  arisen  in  several 
different  phases.  In  the  case  of  chattels,  it  has  been  held  that  until 
payment  or  tender  of  payment  of  the  money  due  to  a  mortgagee 
of  chattels,  the  creditor  of  the  mortgagor  cannot  reach  the  interest 
of  the  latter  by  garnishment.*  However,  there  is  authority  for  the 
proposition  that  the  liability  of  a  chattel  Mortgagee,  in  possession 
after  condition  broken,  to  account  for  the  surplus,  is  a  credit  of  the 
mortgagor,  and  may  be  attached,  as  such,  by  the  process  of  garnish- 
ment.* If  the  mortgaged  chattels  have  been  disposed  of  and  there 
remains  in  the  hands  of  the  mortgagee  a  surplus  to  which  the  mort- 
gagor is  entitled,  such  surplus  may  be  reached  by  garnishment  pro- 
ceedings instituted  by  the  creditors  of  the  mortgagor,'  but  unless 
such  a  surplus  exists,  the  mortgagee  can  hardly  be  said  to  be  indebted 
to  the  principal  debtor  and  hence  garnishment  will  not  lie.®  In 
the  case  of  mortgages  on  real  estate,  a  somewhat  different  situation 
exists  owing  to  the  diversity  of  principles  in  regard  to  the  nature  of 
the  interest  and  rights  of  the  mortgagor  and  mortgagee  of  real  estate. 
Where  land  has  been  sold  to  satisfy  a  superior  lien,  the  mortgagee 
may  enforce  his  lien  on  the  surplus  of  the  sale  and,  after  satisfying 
the  claim  of  the  mortgagee,  another  creditor  of  the  mortgagor  may 
by  garnishment  become  entitled  to  the  balance.*  The  interest  of 
a  mortgagee  in  lands  is  not  subject  to  attachment,**  at  least  prior 
to  foreclosure.**  The  right  of  an  assignee  of  a  mortgage  to  recover 
a  deficiency  arising  on  a  foreclosure  of  the  mortgage  from  the  mort- 
gagee is  subject  to  garnishment.**  It  is  clear  that  a  debt  secured 
by  a  mortgage  may  be  reached  by  garnishment  proceedings  even 
though  the  security  cannot  be  reached  by  the  process  of  the  court.** 

16.  Equitable  Interests. — The  rule  is  that  equitable,  as  distin- 
guished from  legal,  interests  cannot  be  reached  by  garnishment,** 

5.  Badlam  v.  Tucker,  1  Pick.  (Mass.)       12.  Hills  v.  Eliot,  12  Mass.  26,  7 
389,  11  Am.  Dec.  702.  Am.  Dec.  26. 

6.  Root  V.  Davis,  51  Ohio  St.  29,       13.  Williamson  v.  Eastern  Building, 
36  N.  E.  669,  23  L.RA.  445.  etc.,  Ass'n,  54  S.  C.  582,  32  S.  E.  765, 

7.  Maier  v.  Freeman,  112  Cal.  8,  44  71  A.  S.  R.  822. 

Pac.  357,  53  A.  S.  R.  151 ;  Badlam  v.  14.  Teague   v.   Le   Grand,   85   Ala. 

Tucker,  1  Pick.  (Mass.)  389,  11  Am.  493,  5  So.  287,  7  A.  S.  R.  64;  Stowe  v. 

Dec.  202;  Carr  v.  Brawley.  34  Okla.  Phinney,  78  Me.  244,  3  Atl.  914,  57 

500,  125  Pac.  1131,  43  L.R.A.(N.S.)  Am.  Rep.  796;  Woodward  v.  Wood- 

302.  ward,  9  N.  J.  L.  115, 17  Am.  Dec.  462 ; 

8.  Lyon  v.  Ballentine,  63  Mich.  97,  Gaither  v.  Ballew,  49  N.  C.  488,  69 
29  N.  W.  837,  6  A.  S.  R.  284.  Am.  Dec.  763. 

9.  Cummins  v.  Christie,  179  Mass.  Notes:  97  Am.  Dec.  303;  59  L.R.A. 
74,  60  N.  E.  396,  88  A.  S.  R.  357.  384. 

10.  Columbia   Bank    v.    Jacobs,   10  However,  it  has  been  held  that  an 
Mich.  349,  81  Am.  Dec.  792.  attachment  issued  on  a  debt  which  is 

11.  Brown  v.  Bates,  55  Me.  520,  92  equitably  due  is  valid.     Davis  v.  Ep- 
Am.  Dec.  613  and  note.  pinger,  18  Cal.  378,  79  Am.  Dec.  184. 
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in  the  absence  of  a  statute  providing  otherwise.**  The  reason  of  the 
rule  is  that  the  remedy  of  garnishment  is  strictly  a  legal  remedy, 
and  if  the  debtor  could  not  sue  the  garnishee,  then  the  garnishee 
should  not  be  liable  to  the  garnishing  creditor,  as  the  garnishee  would 
also  be  liable  to  a  suit  by  the  holder  of  the  legal  title.** 

17.  Trust  Estates. — ^Jhere  can  be  no  doubt  that  a  creditor  of  a 
trustee  cannot  garnish  the  trust  funds  for  the  debt  of  the  trustee,*^ 
even  where  the  trust  funds  have  been  mingled  with  the  trustee's  own 
funds,  if  the  circumstances  are  such  that  the  fund  will  be  impressed 
with  a  trust  for  the  benefit  of  the  beneficiary.**  With  reference  to 
the  right  to  reach  the  interest  of  the  cestui  que  trust  at  the  suit  of 
his  creditor  it  has  been  laid  down  as  a  rule  that  if  the  cestui  que  trust 
has  a  claim  enforceable  at  law  against  the  trustee,  then  garnishment 
is  proper,  though  the  rule  is  otherwise  if  the  rights  of  the  cestui  que 
trust  are  enforceable  only  in  equity.**  Under  this  view  garnish- 
ment is  a  proper  remedy  to  hold  a  balance  of  moneys  in  the  hands 
of  trustees  after  the  specific  objects  of  the  trust  have  been  satisfied,** 
and  where  a  donor  has  made  an  ineffective  attempt  to  create  a  trust 
and  has  in  fact  given  to  the  cestui  que  trust  an  absolute  estate,  a 
creditor  of  the  cestui  que  trust  may  by  garnishment  proceedings 
secure  an  appropriation  of  the  property  in  the  hands  of  the  trustee 
to  the  payment  of  the  debts  of  the  cestui  que  trust.*  Again  the 
creditor  of  a  legatee  may,  by  garnishment,  avail  himself  of  money 
of  the  legatee  in  the  hands  of  trustees  and  not  yet  paid  over  to  the 
legatee.*  An  illustration  of  the  proposition  that,  if  the  rights  of 
the  cestui  que  trust  must  first  be  determined  in  equity,  the  creditor 
cannot  appropriate  the  interest  of  the  cestui  que  trust  by  garnish- 
ment proceedings,  is  foimd  in  the  rule  that  funds  in  the  hands  of 
a  trustee  are  not  liable  to  garnishment  until  the  share  of  the  debtor 
has  been  ascertained  by  a  statement  of  the  trustee's  trust  and 
the  settlement  of  his  final  account.*  The  interest  of  a  benefi- 
ciary under  a  trust  deed  is  not  subject  to  garnishment  when  the 
estate  is  held  by  trustees  with  the  power  to  take  and  keep  posses- 
sion thereof,  and  to  apply  the  income  and  increase  to  the  support, 
comfort,  and  education  of  such  beneficiary,  so  far  as  may  be  required 
for  such  purposes,  since  his  creditors  can  have  no  greater  interest 
in  the  property  than  he  possesses,  and  he  cannot  control  the  dispo- 

15.  Shelton  v.  Wolthausen,  80  Conn.  217,  15  U.  S.  (L.  ed.)  357;  Cook  v. 
599,  69  Atl.  1030,  125  A.  S.  R.  131.        Dillon,  9  la.  407,  74  Am.  Dec.  354. 

lis.  Sheedy  v.  Second  Nat.  Bank,  1.  Girard  Life  Ins.,  etc.,  Co.  v. 
62  Mo.  17,  21  Am.  Rep.  407.  Chambers,  46  Pa.  St.  485,  86  Am.  Dec. 

17.  Marx  v.  Parker,  9  Wash.  473,  513  and  note. 

37  Pac.  675,  43  A.  S.  R.  849  and  note.  2.  Lawrence    v.    Security    Co.,    56 

18.  Morrill  v.  Raymond,  28  Kan.  Conn.  423,  15  Atl.  406,  1  L.R.A.  342. 
415,  42  Am.  Rep.  167  and  note.  3.  Groome  v.  Lewis,  23  Md.  137,  87 

19.  Note:  59  L.R.A.  385.  Am.  Dpc  563  and  note. 

20.  McLaughlin  v.  Swann,  18  How. 
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aition  of  the  trustees,  nor  require  them  to  turn  the  property  over  to 
him.  That  result  cannot  be  indirectly  secured  through  the  action  of 
his  creditors  attempting  to  reach  the  property  or  its  proceeds  under 
process  against  him.*  Contrary  to  the  general  rules  heretofore  stated, 
some  courts  have  held  that  a  garnishment  may  issue  against  funds 
in  charge  of  a  trustee  before  the  settlement  of  his  accounts  and  the 
ascertainment  of  the  share  of  the  debtor,  but  it  is  not  efifective  so 
as  to  subject  the  fund  to  condemnation  until  after  the  settlement 
of  such  account.*  On  grounds  of  public  policy  it  has  been  denied 
that  there  exists  the  right  to  garnish  securities  deposited  with  the 
state  treasurer  by  a  foreign  insurance  company  to  be  returned  by 
him  when  the  company  should  cease  to  do  business  in  the  state 
and  should  have  satisfied  its  liabilities  there,  even  after  the  company 
has  withdrawn  from  the  state  after  satisfying  all  its  liabilities.*  In 
the  case  of  spendthrift  trusts,  the  right  of  a  creditor  of  the  cestui 
que  trust  to  resort  to  garnishment  proceedings  against  the  trust  estate 
is  dependent  upon  the  extent  to  which  spendthrift  trusts  are  recog- 
nized in  the  particular  jurisdiction.  If  such  trusts  are  regarded  as 
valid,  then  it  is  obvious  that  the  creditor  is  unable  to  reach  the 
fund  in  any  manner,  including  garnishment.'^  But  to  the  extent  that 
the  creditors  may  disregard  such  a  trust  and  collect  their  debts  out 
of  the  property,  it  seems  proper  for  them  to  resort  to  garnishment 
against  the  trust  estate.® 

18.  Property  Transferred  in  Fraud  of  Creditors. — The  right  of  a 
creditor  of  one  who  has  conveyed  property  to  another,  for  the  pur- 
pose of  defrauding  the  creditors  of  the  grantor,  to  subject  such 
property  to  the  satisfaction  of  his  claim  by  garnishment  proceed- 
ings, has  been  recognized  in  some  jurisdictions.*  Other  courts  have 
taken  the  position  that  fraudulent  conveyances  are  valid  as  against 
garnishment  process.^®  This  latter  holding  may  be  defended  on 
the  ground  that  the  creditor  is  enabled  to  get  from  the  garnishee 
more  than  the  debtor  is  entitled  to.  At  all  events,  it  is  clear  that 
the  garnishee,  if  the  conveyance  was  fraudulent,  cannot  be  required 
to  account  to  the  creditors  of  the  vendor  for  any  greater  sum  than 
the  value  of  the  property  acquired  by  him  under  the  transfer  to  him. 
The  whole  object  of  the  law  is  to  make  him  disgorge  the  ill-gotten 

4.  Meek  v.  Briggs,  87  la.  610,  54       9.  Nicrosi  v.  Irvine,  102  Ala.  648, 15 
N.  W.  456,  43  A.  S.  R.  410.  So.  429,  48  A.  S.  R.  92;  Shelton  v. 

5.  Groome  v.  Lewis.  23  Md.  137,  87   Wolthausen,   80    Conn.    599,   69    Atl. 
Am.  Dec.  563.  1030, 125  A.  S.  R.  131;  Holker  v.  Hen- 

6.  Rollo  V.  Andes  Ins.  Co.,  23  Grat.   nessey,  143  Mo.  80,  44  S.  W.  794,  65 
.(Va.)  509.  14  Am.  Rep.  147.  A.  S.  R.  642;  Frisk  v.  Reigelraan,  75 

7.  Hinckley    v.    Williams,    1    Cush.  Wis.  499,  43  N.  W.  1117,  44  N.  W. 
(Mass.)  490,  48  Am.  Dec.  642.  766,  17  A.  S.  R.  198. 

8.  Brearley  School  v.  Ward,  201  N.  10.  Coming  v.   Records,  69  N.   H, 
Y.  358,  94  N.  E.  1001,  Ann.  Cas.  1912B  390,  46  Atl.  462,  76  A.  S.  R.  178. 
251,  40  L.R.A.(N.S.)  1215. 
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gain  by  virtue  of  the  fraudulent  transaction.  When  he  does  this, 
either  by  returning  the  property  or  its  equivalent  in  money,  he  can- 
not be  punished  by  making  him  pay  more.**  When  the  property 
in  question  is  land,  garnishment  to  charge  the  property  does  not 
lie,  simply  because  land  cannot,  as  a  rule,  be  reached  by  such  proc- 
ess,** though  the  proceeds  derived  from  a  fraudulent  sale  of  land 
may  be  garnished  by  a  creditor  of  the  grantor.*'  Choses  in  action, 
transferred  to  defraud  creditors,  may  be  reached  by  garnishment.** 
So  also  stockholders  who  receive  dividends  from  the  corporation  to 
such  an  extent  as  to  make  it  insolvent  may  be  compelled  to  contribute 
to  the  satisfaction  of  a  judgment  in  a  garnishment  proceeding  against 
the  corporation  to  reach  a  debt  which  it  contracted  before  the  divi- 
dends were  paid.** 

19.  Corporate  Stock. — ^The  property  interest  of  a  stockholder  in 
the  stock  of  a  corporation  cannot  be  subjected  to  garnishment  at  the 
suit  of  a  creditor  of  the  stockholder  unless  authority  for  the  purpose 
is  expressly  conferred  by  statute.  Such  stock  is  not  subject  to  gar- 
nishment as  a  chose  in  action  belonging  to  tlie  debtor.**  However, 
by  statute,  in  many  jurisdictions,  provision  is  made  for  reaching 
and  subjecting  to  the  claims  of  creditors  shares  of  stock  in  corpora- 
tions, by  writs  of  garnishment.*'  In  such  cases,  the  corporation  is 
made  the  garnishee.*®  But  even  though  shares  of  stock  are  made 
attachable  by  statute,  a  merely  equitable  or  executory  right  or  interest 
in  corporate  stock  is  not  attachable.*'  Accordingly  the  interest  of 
the  owner  of  a  share  of  stock  is  not  garnishable  in  the  hands  of  one 
who  holds  such  stock  under  a  power  of  attorney  to  collect  money 
due  thereon  or  under  an  equitable  assignment  to  secure  a  debt.*® 
Where  the  rule  prevails  that  no  transfer  of  stock  is  valid  against 
third  persons  untal  the  same  shall  have  been  entered  upon  the  books 
of  the  corporation,  it  is  held  that  an  assignment  by  mere  delivery 
of  the  stock  certificate  is  not  sufficient  to  defeat  the  rights  of  an 

11.  Cottingham  v.  Greely  Barnham  Cas.  263  and  note,  18  L.R.A.(N.S.) 
Grocery  Co.,  129  Ala.  200,  30  So.  560,  1158  and  note;  Armour  Bros.  Banking 
87  A.  S.  R.  58.  Co.  v.  St.  Louis  Nat.  Bank,  113  Mo. 

12.  Boyle  v.  Maroney,  73  la.  70,  35  12,  20  S.  W.  690,  35  A.  S.  R.  691. 

N.  W.  145,  5  A.  S.  R.  657;  Ripley  v.  17.  Keating  v.  J.  Stone,  etc.,  Live- 
Severance,  6  Pick.  (Mass.)  474,  17  Stock  Co.,  83  Tex.  467,  18  S.  W.  797, 
Am.  Dec.  397.  29  A.  S.  R.  670  and  note. 

13.  Heath  v.  Page,  63  Pa.  St.  108,  Note:  14  Ann.  Cas.  265. 

3  Am.  Rep.  533.  18.  Lipscomb  v.  Condon,  56  W.  Va. 

14.  Eau  Claire  Nat.  Bank  v.  Chip-  416,  49  S.  E.  392,  107  A.  S.  R.  938, 
pewa  Valley  Bank,  124  Wis.  520,  102  67  L.R.A.  670. 

N.  W.  1068, 109  A.  S.  R.  966  and  note.       19.  Lippitt  v.  American  Wood  Pa- 

15.  Montgomery  v.  Whitehead,  40  per  Co.,  15  R.  I.  141,  23  Atl.  Ill,  2  A. 
Colo.    320,    90    Pac.    509,   11   L.R.A.   S.  R.  886. 

(N.S.)  230.  20.  Deacon  v.  Oliver,  14  How.  610, 

16.  Pease   v.    Chicago    Crayon   Co.,  14  U.  S.  (L.  ed.)  563. 
235  111.  391,  85  N.  E.  619,  14  Ann. 
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attaching  creditor.^  Where  more  liberal  rules  prevail  as  to  the  rights 
of  the  vendee  of  stock  prior  to  the  transfer  on  the  boolcs  of  the  com- 
pany, it  is  held  that  the  stock  is  not  liable  to  attachment  at  the 
suit  of  a  creditor  of  the  vendor  after  the  delivery  of  the  stock  with 
a  power  of  attorney  to  the  purchaser  when  no  unreasonable  delay 
occurs  in  making  the  transfer.*  The  question  of  the  situs  of  corpo- 
rate stock  for  purposes  of  garnishment  is  important.  Shares  of  stock 
in  a  corporation  are  subject  to  garnishment  only  in  the  state  creat- 
ing the  corporation.  Hence  the  general  rule  is  that  stock  of  a  non- 
resident in  a  corporation  organized  under  the  laws  of  one  state  can- 
not be  attached  in  another  state,  the  stock  not  being  actually  or 
constructively  there,  though  its  business  is  being  carried  on  there, 
and  its  officers  are  there.'  However,  a  few  courts  have  shown  a  dis- 
position to  depart  from  this  rule  when  jurisdiction  can,  in  some 
way,  be  obtained  of  the  property  in  question.*  Since  certificates  of 
stock  are  only  the  evidence  of  ownership  and  not  the  stock  itself, 
shares  of  stock  in  a  foreign  corporation  cannot  be  attached  by  levy- 
ing an  attachment  on  the  certificates  of  such  stock  in  the  state  where 
suit  is  brought.*  But  stock  of  a  corporation  formed  in  one  state, 
existing  as  a  domestic  corporation  in  another  state,  is  subject  to  attach- 
ment in  the  latter  state,  against  a  nonresident  owner,  although  the 
certificates  are  in  his  possession  beyond  the  limits  of  the  state.* 

20.  Negotiable  Instruments  Generally. — The  right  of  creditors  to 
appropriate  negotiable  instruments  through  garnishment  proceedingn 
has  given  rise  to  much  conflict  of  opinion.  The  question  generally 
arises  in  cases  wherein  a  creditor  of  the  payee  or  of  a  subsequent 
holder  of  the  instrument  attempts,  by  garnishment  proceedings,  to 
appropriate  the  sum  due  on  the  note  by  holding  as  garnishee  the 
person  primarily  liable  on  the  instrument.  Many  courts  have  laid 
down  the  proposition,  without  qualification,  that  such  garnishment 
proceedings  are  improper.'  However,  in  many  jurisdictions,  nego- 
tiable instruments  have  been  made  subject  to  garnishment,  by  express 

1.  Western  v.  Bear  River,  etc.,  Min.       4.  Note:  55  L.R.A.  797. 

Co.,  5  Cal.  186,  63  Am.  Dec.  117  and  5.  Winslow   v,    Fletcher,    53    Conn, 

note.  390,  4  Atl.  250,  55  Am.  Rep.  122  and 

2.  United  States  v.  Vauffhan,  3  Bin.  note;   Armour  Bros.   Banking  Co.   v. 
(Pa.)  394,  5  Am.  Dec.  375  and  note,  St.  Louis  Nat.  Bank,  113  Mo.  12,  20 

3.  Smith  V.   Downey,  8  Ind.   App.  S.  W.  690,  35  A.  S.  R.  691. 

179,  34  N.  E.  823,  35  N.  E.  568,  52  6.  Young   v.    South    Tredegar  Iron 

A.  S.  R.  467  and  note;  United  States  Co.,  85  Tenn.  189,  2  S.  W.  202,  4  A. 

Exp.  Co.  V.  Hurlock,  120  Md.  107,  87  S.  R.  752. 

Atl.  834,  Ann.   Cas.  1915A  566  and  7.  Davis  v.  Pawlette,  3  Wis.  300,  62 

note;   Ireland  v.   Globe  Milling,   etc.,  Am.  Dec.  690;  Disconto  Gesellschaft 

Co.,  19  R.  I.  180,  32  Atl.  921,  61  A.  S.  v.  Umbreit,  127  Wis.  651,  106  N.  W. 

R.  756  and  note,  29  L.R.A.  429.  821,   115   A.   S.   R.  1063,  15   L.R.A. 

Note:  52  A.  S.  R.  474.  (N.S.)  1045. 
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statutory  enactment.^  This  practice  is  sometinies  recognized  subject 
to  the  qualification  that  the  creditor  to  recover  against  the  garnishee 
must  show  that  the  debtor  is  still  the  holder  of  the  note.*  In  other 
jurisdictions  garnishment  is  proper  after  the  maturity  of  the  instru- 
ment.^*  Drafts,  as  well  as  notes,  have  been  held  subject  to  garnish- 
ment for  the  debt  of  the  payee.**  Some  courts  have  held  that  the  serv- 
ice of  notice  upon  the  garnishee  is  insufficient  to  appropriate  the 
debt,  but  that  actual  seizure  of  the  instrument  is  necessary.**  The 
transfer  of  the  negotiable  instrument  by  the  debtor  may  deprive 
the  creditor  of  his  rights.  Many  courts  have  held  that  the  instru- 
ment must  have  remained  in  the  hands  of  the  debtor,  as  his  prop- 
erty, down  to  the  time  of  trial.**  This  conclusion  has  been  reached 
when  the  debtor,  even  after  service,  has  transferred  the  note  to  a 
bona  fide  purchaser.**  Under  this  rule,  it  has  been  held  that  the 
doctrine  of  lis  pendens  does  not  apply  to  the  transfer  of  negotiable 
instruments  pending  garnishment  proceedings  and  that,  therefore, 
a  bona  fide  purchaser  of  the  instrument  before  it  is  due  is  not  bound 
by  a  prior  decree  subjecting  the  same  to  the  satisfaction  of  the  claim 
of  the  creditor,  even  though  the  party  primarily  liable  on  the  instru- 
ment has  made  payment  under  such  decree  after  the  indorsement 
in  question.**  There  are  obvious  objections  to  allowing  the  creditor 
of  the  payee  of  a  negotiable  instrument  to  control  the  appropriation 
of  its  proceeds  after  the  assignment  thereof  by  such  payee,  and  he 
is  precluded  from  so  doing  by  garnishment  proceedings.**  It  is 
sometimes  provided  that  negotiable  instruments  may  be  subjected 
to  garnishment,  unless  the  transferee  of  the  same  has  given  notice 
of  the  transfer  to  the  garnishee  prior  to  the  garnishment  by  a  cred- 
itor of  the  transferor.*'  In  determining  what  constitutes  a  transfer, 
in  this  connection,  it  has  been  held  that  a  delivery  of  the  instru- 
ment by  the  debtor  to  an  agent  for  collection,  with  instructions  to 
pay  certain  debts  with  the  proceeds,  does  not  pass  the  legal  title 
to  the  note  to  the  creditors  whose  debts  are  to  be  paid  so  as  to  defeat 

8.'  Wanzer  v.  Truly,  17  How.  584,  23,  89  Pac.  157,  123  A.  S.  R.  912. 

15   U.   S.    (L.   ed.)    216;    Skinner   v.  12.  Erwin  v.  Commercial,  etc..  Bank 

Moore,  19  N.  C.  138,  30  Am.  Dee.  155;  of  Vicksburg,  3  La.  Ann.  186,  48  Am. 

Ayott  V.  Smith,  40  Vt.  532,  94  Am.  Dec.  447. 

Dee.  429 ;  Hawley  v.  Hurd,  72  Vt.  122,  13.  Note :  55  Am.  Dec  70. 

47  Atl.  401,  82  A.  S.  R.  922,  52  L.R.A.  14.  Ludlow  v.  Bingham,  4  Dall.  47, 

195.  1  U.  S.  (L.  ed.)  736. 

Note:  55  Am.  Dec.  70.  15.  Winston  v.  Westfeldt,  22   Ala. 

9.  Scott  V.  Hill,  3  Mo.  88,  22  Am.  760,  58  Am.  Dec.  278. 

Dec.  462  and  note.  16.  Oldham   v.    Ledbetter,   1    How. 

10.  Serviss    v.    Washtenaw    Circuit   (Miss.)  43,  26  Am.  Dec.  690. 

Judge,  116  Mich.  101,  74  N.  W.  310,  17.  Emerson  v.  Patridge,  27  Vt.  8, 

72  A.  S.  R.  507.  62  Am.  Dec.  617  and  note;  Ayott  v. 

11.  Washington    Brick,    etc.,    Mfg.  Smith,  40  Vt.  532,  94  Am.  Dec.  429. 
Co.  V.  Traders*  Nat.  Bank,  46  Wash. 
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garnishment  proceedings  against  the  debtor.*^  The  general  prin- 
ciple that,  after  notice  to  the  garnishee,  he  mj\y  do  nothing  to  the 
prejudice  of  the  garnishing  creditor  applies  to  the  garnishment  of 
rights  under  negotiable  instruments.**  As  a  matter  of  procedure,  a 
transferee  of  a  note  who  receives  notice  of  garnishment  proceedings 
but  fails  to  appear  and  assert  his  rights  is  precluded  from  setting  up 
his  rights  against  the  garnishee.  Furthermore,  a  garnishee  who 
answers  and  admits  his  indebtedness  but  fails  to  disclose  his  knowl- 
edge of  a  transfer  of  the  instrument  may  be  compelled  to  pay  twice, 
once  to  the  garnishing  creditor  and  again  to  the  transferee.**  Under 
a  statute  providing  that  negotiable  paper  may  be  garnished  before 
notice  of  transfer,  but  which  exempts  such  paper  from  garnishment 
when  transferred  to  banks  in  the  state,  it  has  been  held  that  n^o- 
tiable  paper  transferred  to  a  bank  without  the  state  may  be  gar- 
nished before  notice  of  transfer,  and  such  discrimination  is  not 
unconstitutional.*  The  question  of  jurisdiction  has  further  compli- 
cated the  situation,  at  times.  Jurisdiction  of  the  subject  matter  may 
be  sufficient.  For  example,  it  has  been  held  that  a  draft  issued  by 
the  federal  government  and  payable  at  its  subtreasury  may  be  reached, 
even  though  the  payee  cannot  be  served  within  the  state,  if  the  draft 
is  in  the  possession  of  a  person  within  the  state  upon  whom  process 
can  be  served.*  So,  also,  it  has  been  held  that  a  note  may  be  reached 
by  garnishment  in  the  state  wherein  the  maker  resides  and  wherein 
the  instrument  has  been  made  payable,  even  though  the  payee  and 
indorsee  reside  in  another  state  in  which  notes  cannot  be  reached 
by  garnishment.*  But  a  note  made  payable  to  a  nonresident  and 
held  by  the  payee  in  a  foreign  state  where  it  has  its  situs  cannot  be 
adjudged  to  be  the  property  of  the  debtor  and  garnished  as  such.* 
In  regard  to  bank  checks,  it  has  been  held  that  the  check  of  a  third 
person  payable  to  the  order  of  the  garnishee  is  not  subject  to  garnish- 
ment for  the  debt  of  a  person  on  whose  behalf  the  garnishee  has 
received  the  check.  The  reason  given  is  that  the  check  might  never 
be  paid  and,  hence,  that  the  liability  of  the  garnishee  to  the  prin- 
cipal debtor  is  contingent.*  The  garnishment  of  a  negotiable  instru- 
ment and  of  a  debt  secured  by  the  same  should  be  discriminated. 
Even  though  a  debt  be  secured  by  a  note,  this  will  not  prevent  the 

18.  Clark  v.  Cilley,  36  Ala.  652,  76       2.  McCann   v.   Randall,   147   Mass. 
Am.  Dec.  343.  81,  17  N.  E.  75,  9  A.  S.  R.  666  and 

19.  White  V.  Bird,  20  La.  Ann.  188,  note. 

96  Am.  Dec.  393.  3.  Emerson  v.  Patridge,  27  Vt.  8,  62 

20.  Smoot  V.  Eslava,  23  Ala.  659,  58  Am.  Dec.  617  and  note. 

Am.  Dec.  310.  4.  Ward  v.  Boyce,  152  N.  T.  191,  46 

1.  Hawlcy  v.  Hnrd,  72  Vt.  122,  47  N.  E.  180,  36  L.R.A.  549. 
Atl.  401,  82  A.  S.  R.  922,  52  Li.R.A.       5.  Hancock  v.  Colyer,  99  Mass.  187, 
195.  96  Am.  Dec.  730  and  note.    But  se^ 
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garnishment  of  the  debt.*  In  any  event  in  a  proceeding  to  reach 
a  negotiable  instrument  by  garnishment  the  vested  rights  of  the 
garnishee  will  be  protected.' 

21.  Negotiable  Instruments  before  Maturity, — It  has  been  held, 
repeatedly,  that  the  person  primarily  liable  on  a  negotiable  instru- 
ment cannot  be  charged  as  garnishee  of  the  payee  or  other  holder 
of  the  instrument  prior  to  its  maturity.®  To  allow  garnishment  in 
such  cases  might  lead  to  his  being  garnished  at  the  suit  of  one  or 
all  of  the  persons  who  may  have  held  the  same,  and  innocent  hold- 
ers might  be  made  to  suffer.'  However,  in  some  jurisdictions  gar- 
nishment is  permitted  even  though  the  negotiable  instrument  in 
question  is  not  due,  if  it  be  shown  that  the  instrument  is  in  the 
possession  of  the  garnishee  at  the  time  of  the  service  of  the  process,*® 
and  in  others  garnishment  is  held  proper  if  it  be  shown  that  prior 
to  the  rendition  of  the  judgment  the  instrument  has  fallen  due  and 
is  still  the  property  of  the  garnishee,  even  though  the  proceedings 
were  instituted  prior  to  the  maturity  of  the  instrument.^*  One  who, 
in  good  faith,  purchases  a  negotiable  instrument  prior  to  its  matur- 
ity, is  not  affected  by  garnishment  process  served  upon  the  maker 
of  the  note  in  an  action  against  a  prior  holder,  even  though  such 
holder  was  the  owner  of  the  not<e  at  the  time  of  the  service  of 
process.*^  Furthermore,  the  maker  of  a  negotiable  promissory  note 
cannot  be  charged  in  garnishment  before  its  maturity,  on  the  ground 
that  he  knew  when  he  executed  it  that  it  was  the  purpose  of  the 
payee  to  place  the  fund  beyond  the  reach  of  his  creditors.**  Under 
the  rule  allowing  garnishment  before  maturity  where  the  maker 
of  a  negotiable  note  is  before  maturity  summoned  as  garnishee  of 
one  who  thus  owns  the  note  as  an  indorsee,  and  judgment  is  ren- 
dered against  him,  the  judgment  will  protect  him  against  an  action 
on  the  note,  brought  by  a  subsequent  indorsee,  who  acquired  title 

Eau   Claire  Nat.   Bank   v.   Chippewa  9.  Hubbard  v.  Williams,  1  Minn.  54, 

Valley   Bank,  124   Wis.  520,  102  N.  55  Am.  Dec.  66  and  note. 

W.  1068,  109  A.  S.  R.  966.  10.  Carson  v.  Allen,  2  Pin.   (Wis.) 

6.  Williamson  v.  Eastern  Building,  457,  2  Chand.  (Wis.)  123,  54  Am.  Dec. 
etc.,  Ass'n,  54  S.  C.  r>S2,  32  S.  E.  765,  148. 

71  A.  S.  R.  822.  11.  Mims  v.  West,  38  Ga.  18,  95  Am. 

7.  Central  Mercantile  Co.  v.  Okla-  Dec.  379  and  note. 

homa  State  Bank,  83  Kan.  504,  112       12.  Winston   v.   Westfeldt,  22   Ala. 

Pac.  114,  33  L.R.A.(N.S.)  954;  Hawk-  760,  58  Am.  Dec.  278;  Mims  v.  West, 

ins  V.  Alfalfa  Products  Co.,  152  Ky.  38  Ga.  18,  95  Am.  Dec.  379  and  note; 

152,  153  S.  W.  201,  44  L.R.A.(N.S.)  Rice  v.  Jones,  103  N.  C.  226,  9  S.  E. 

600.  571,  14  A.  S.  R.  801  and  note;  Howe 

8.  Sheets  v.  Culver,  14  La.  449,  33  v.  Hartness,  11  Ohio  St.  449,  78  Am. 
Am.  Dec.  593;  Bassett  v.  Qarthwaite,  Dec.  312  and  note;  Day  v.  Zimmer- 
22   Tex.   230,   73   Am.   Dec.  257   and  man,  68  Pa.  St.  72,  8  Am.  Rep.  157. 
note;  Davis  v.  Pawlette,  3  Wis.  300,       13.  Willis  v.  Heath,  75  Tex.  124,  12 
62  Am.  Dec.  690.  S.  W.  971,  16  A.  S.  R.  876  and  note. 

Note :  85  A.  S.  R.  603. 
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to  the  paper  before  its  maturity,  and  without  any  knowleclge  of  the 
attachment.** 

22.  Choses  in  Action. — Garnishment  is  an  effectual  remedy  for 
reaching  choses  in  action  which  are  not  reachable  by  execution.** 
Thus  sums  due  to  a  foreign  railway  carrier  from  other  carriers 
as  the  former's  share  of  freight  on  interstate  shipments  may  be 
garnished  under  state  laws.**  In  the  case  of  legacies,  it  has  been 
held  that  they  may  be  garnished  in  the  hands  of  the  devisee,  for 
the  legatee's  debt,  if  they  are  charged  upon. real  estate,  though  mere 
personal  legacies  cannot  be  reached  in  the  same  manner.*^  The 
right  of  the  creditor  to  reach  the  claim  of  his  debtor  may  be  defeated 
by  the  acceptance  by  the  garnishee  of  an  order  drawn  upon  him 
by  the  debtor.  Such  an  order  is  in  many  instances  effective  either 
as  an  acceptance  under  the  negotiable  instruments  law  or  as  an  equi- 
table assignment  of  the  fund  against  which  it  is  drawn.**  And  there 
is  authority  to  the  effect  that  an  order  given  on  a  debtor  for  the 
payment  to  the  person  in  whose  favor  the  order  is  drawn  of  a  debt 
then  existing,  or  in  potential  existence,  though  not  accepted,  takes 
precedence  over  a  subsequent  garnishment  of  the  same  debt.**  The 
rules  herein  stated  as  to  the  garnishment  of  choses  in  action  are 
illustrated  throughout  this  article  in  considering  the  right  to  garnish 
various  kinds  of  assets  which  are  but  choses  in  action. 

23.  Funds  in  Hands  of  Third  Persons.^ — While  the  general  use  of 
garnishment  is  to  reach  funds  in  the  hands  of  third  persons  to  which 
the  debtor  is  entitled,  it  is  necessary  to  determine  that  the  debtor  has 
in  fact  some  claim  upon  the  fund  before  garnishment  becomes  proper. 
For  example,  one  garnished  is  not  chargeable  for  money  received 
from  a  third  person,  to  whom  the  money  has  been  given  by  a  debtor 
of  the  principal  defendant,  with  directions  to  pay  it  to  the  principal 
defendant,  unless  the  third  person  acted  in  the  transaction  as  the 
agent  of  the  principal  defendant,  or  until  the  latter  ratifies  the  act 
of  the  third  person  in  receiving  the  money,  so  as  to  extinguish  the 
debt  and  make  the  money  his  own.*® 

14.  Cox  V.  Severance,  70  N.  H.  86,       17.  Woodward  v.  Woodward,  9  N. 
46  Atl.  739,  85  A.  S.  R.  602.  J.  L.  115, 17  Am.  Dec.  462. 

Note:  55  Am.  Dec.  70.  18.  Wheatley  v.  Scrobe,  12  Cal.  92, 

16.  Bridges  v.  Sprague,  57  Me.  543,  73  Am.  Dec.  522  and  note. 
99  Am.  Dec.  788  (freight  due  master       19.  Merchants'    etc.,   Nat.    Bank   v. 
of  vessel) ;  Eau  Claire  Nat.  Bank  v.   Barnes,  18  Mont.  335,  45  Pac.  218,  56 
Chippewa  Valley  Bank,  124  Wis.  520,  A.   S.  R.  586,  47  L.R.A.  737;   Bur- 
102  N.  W.  1068,  109  A.  S.  R.  966.  ditt   v.   Porter,   63   Vt.   296,   21   Atl. 

16.  Davis  V.  Cleveland,  etc.,  R.  Co.,  955,  25  A.  S.  R.  763. 
217  U.  S.  157,  30  S.  Ct.  463,  54  U.  S.       20.  Strayhom   v.   Webb,   47   N.    C. 
(L.  ed.)    708,  18  Ann.  Cas.  907,  27   199,  64  Am.  Dec.  580  and  note. 

L.R.A.(N.S.)  823, 
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Nature  of  Liability  Generally 

24.  Contingent  Liability. — ^The  process  of  garnishment  is  not 
adapted  to  secure  an  interest  in  property  to  the  possession  and  enjoy- 
ment of  which  the  defendant  may  never  succeed.  Hence,  an  uncer- 
tain or  contingent  interest,  incapable  of  just  appraisal,  and  possibly 
of  no  value,  is  not  subject  to  garnishment.*  For  example,  a  policy 
of  life  insurance  payable  to  the  legal  representatives  of  the  insured, 
has  been  held  not  to  be  subject  to  garnishment  during  the  lifetime 
of  the  insured,  since  the  right  is  contingent  in  character  and  subject 
to  forfeiture  by  breach  of  some  condition  prior  to  the  death  of  the 
insured.*  On  like  principle  funds  in  the  hands  of  a  relief  association 
belonging  to  a  beneficiary  named  in  the  certificate  of  a  deceased 
member  thereof  have  been  held  not  subject  to  garnishment,  if  the 
rules  of  such  association  provide  that  the  beneficiary  is  entitled  to 
payment  of  such  funds  in  person  only  upon  the  execution  of  a  release, 
and  such  release  has  not  in  fact  been  executed.'  But  garnishment 
proceedings  in  such  cases  may  be  proper  for  the  purpose  of  discovery 
and  may  properly  be  instituted  in  anticipation  that  such  a  debt  will 
mature  at  some  future  time.*  The  decisions  denying  the  right  to 
reach  rent  not  due  by  garnishment  proceedings  may  be  supported  on 
the  ground  that  rent  not  due  is  contingent  in  its  nature.*  Again,  one 
who  has  received  the  bill  of  lading  and  invoices  of  goods  consigned 
to  him,  cannot  be  charged  as  trustee  of  the  consignor  until  he  has 
accepted  the  consignment  and  received  the  goods.  Until  that  time, 
his  rights  are  contingent,  since  the  goods  may  be  lost  or  rejected  as 
defective.*  The  same  principle  has  been  applied  to  contracts  of 
employment  where  one  is  hired  by  the  month  and  the  salary  is  pay- 
able at  the  end  of  the  month ;  ordinarily  the  salary  is  not  subject  to 
garnishment  until  it  has  been  earned,'  though  there  is  authority  to 
the  effect  that  a  creditor  may  attach  whatever  is  to  become  due  on 
an  existing  contract  for  his  future  labor.®  Similarly  where  the  sum 
in  question  is  to  be  paid  on  the  contingency  that  certain  work  to  be 
done  be  well  performed,  garnishment  is  not  proper  until  the  work 

1.  Smith  V.  Gilbert,  71  Conn.  149,  5.  Evans  v.  Hamrick,  61  Pa.  St.  19, 
41  Atl.  284,  71  A.  S.  R.  163;  Holker  100  Am.  Dec.  595;  Ordway  v.  Reming- 
V.  Hennessey,  143  Mo.  80,  44  S.  W.  ton,  12  R.  I.  319,  34  Am.  Rep.  646. 
794,  65  A.  S.  R.  642.  6.  Maier  v.  Freeman,  112  Cal.  8,  44 

2.  Day  v.  New  England  Life  Ins.  Pae.  357,  53  A.  S.  R.  151;  Grant  v. 
Co.,  Ill  Pa.  St.  507,  4  Atl.  748,  56  Shaw,  16  Mass.  341,  8  Am,  Dec.  142. 
Am.  Rep.  297.  7.  Humphrey   v.    Midkiff,   122    La. 

3.  Kinsloe  v.  Davis,  167  Pa.  St.  519,  939,  48  So.  331,  20  L.R.A.(N.S.)  912 
31  Atl.  934,  935,  46  A.  S.  R.  689.  and  note;  Foster  v.  Singer,  69  Wis. 

4.  Phenix  Ins.   Co.  of  Brooklyn  v.  392,  34  N.  W.  395,  2  A.  S.  R.  745. 
Willis,  70  Tex.  12,  6  S.  W.  825,  8  A.  8.  Teeter   v.   Williams,   3   B.   Mon. 
S.  R.  566,  (Ky.)  562,  39  Am.  Dec.  485. 
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has  been  duly  performed.*  A  debt  contingent  upon  the  satisfaction 
of  a  mortgage  not  satisfied  is  not  subject  to  garnishment.*®  On  the 
ground  that  a  claim  for  personal  injuries  is  contingent  in  its  nature 
it  has  been  held  that  such  claims  are  not  subject  to  garnishment  until 
after  judgment.**  However,  an  obligation  to  pay  another  a  certain 
sum  of  money  annually,  for  life,  is  subject  to  garnishment  by  the 
latter's  creditors.  Although  the  total  amount  which  must  be  paid 
in  such  a  case  is  uncertain,  because  the  time  of  the.  annuitant's  death 
cannot  be  foretold,  a  portion  of  such  liability  becomes  fixed  each 
year  and  such  portion  is  then  subject  to  garnishment.*' 

25.  TTnliquidated  Claim. — In  several  states  the  garnishment  stat- 
utes compel  the  garnishee  to  answer  upon  oath  the  amount  of  his 
indebtedness  to  the  principal  debtor,  in  which  case,  if  the  amount  of 
the  claim  is  uncertain,  it  is  impossible  for  the  garnishee  to  make  any 
answer  upon  which  judgment  against  him  can  be  rendered,  thus 
excluding  from  the  operation  of  the  process  all  claims  which  are  not 
certain,  or  at  least  ascertainable,  in  amount.  In  other  states,  there 
is  a  rule  which  excludes  (Contingent  claims,  sometimes  by  the  expres- 
sion, and  sometimes  by  the  construction  of  the  statute ;  but  this  rule, 
while  apparently  necessarily  excluding  claims  which  are  contingent 
only  as  to  amount,  is  sometimes  applied  to  cases  where  the  only  con- 
tingency is  whether  anything  will  ever  be  due  upon  the  claim,  and  if 
anything,  a  previously  ascertained  amount.  In  many  states,  also, 
there  is  the  strict  general  rule,  founded  upon  the  phraseology  of  the 
statute,  that  a  claim  may  not  be  garnished  unless  the  principal  debtor 
could  at  common  law  recover  upon  it  against  the  garnishee  in  an 
action  either  of  debt  or  indebitatus  assumpsit.  This  rule,  it  will  be 
seen,  would  necessarily  exclude  from  the  operation  of  the  process  all 
claims,  whether  in  tort  or  contract,  as  well  as  claims  in  equity,  which 
are  unliquidated  in  amount,  and  are  not  certain,  aa  id  certum  est 
quod  certum  reddi  potest,  in  the  sense  of  being  ascertainable  by  cal- 
culation, and  so  would  require  the  services  of  a  jury  to  determine 
them.  The  reason  for  this  rule  lies  in  the  fact  that  the  statute  in 
effect  generally  limits  the  process  in  one  way  or  another  to  debts,  and 
that  those  two  forms  of  action  are  the  appropriate  means  of  collecting 
a  debt,  the  action  of  debt,  to  enforce  the  debt  itself,  which  must  be 
for  a  sum  certain,  and  the  action  of  indebitatus  assumpsit,  to  recover 
in  damages  the  amount  of  the  demand,  which  is  not  upon  an  express 
promise  to  pay  a  certain  or  any  other  sum;  and  in  this  action  the 
jury  w^ould,  according  to  the  evidence,  give  a  verdict  for  the  whole 

9.  Williams   v.   Androscoggin,   etc.,    185,  70  N.  W.  170,  60  A.  S.  R.  Ill, 
R.  Co.,  36  Me.  201,  58  Am.  Dec,  742.   37  L.R.A.  333. 

10.  Hoyt  V.  Swift,  13  Vt.  129,  37       12.  Keiser  v.  Shaw,  104  Ky.  119,  46 
Am.  Dec.  586.  8.  W.  524,  84  A.  S.  R.  450  and  note. 

11.  Lehmann   v.   Farwell,   95   Wis. 
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or  a  part  of  the  sum  demanded.  Claims  for  damages  in  tort,  which 
are  necessarily  unliquidated,  have  invariably  been  decided,  under  the 
garnishment  statutes  of  the  various  states,  to  be  outside  of  the  intent 
of  the  statute,  and  therefore  not  subject  to  such  process.**  Accord- 
ingly, garnishment  process  issued  and  served  after  a  first  verdict  for 
the  plaintiff  in  an  action,  which  verdict  is  subsequently  set  aside 
and  a  new  trial  granted,  and  answered  before  a  second  trial  is  had, 
the  answer  denying  any  indebtedness,  seizes  nothing.**  So  also  a 
mere  claim  for  personal  injuries  cannot  be  garnished  after  verdict  and 
before  judgment.**  And  again,  a  trespasser  in  possession  of  another's 
goods  cannot  be  charged  as  garnishee  of  the  owner.**  As  to  claims 
for  unliquidated  damages  for  the  breach  of  a  definite  contract,  they 
are  ordinarily  no  more  gamishable  than  claims  in  tort,  being  for 
amounts  which  can  be  determined  only  by  the  aid  of  a  jury ;  but  in 
the  few  cases  where  such  claims  do  not  depend  upon  any  uncertain 
amount,  but  the  recovery  upon  them,  if  anything,  is  upon  a  certain 
measure  of  damages  not  resting  upon  opinion,  they  may  generally 
be  garnished.  In  cases  of  contract  to  psi;y  an  amount  of  money 
unknown  at  the  time  of  contract  but  to  be  determined  by  future  events, 
the  rule  is  that  such  a  claim  is  gamishable  if  the  contract  itself  con- 
tains a  statement  of  a  standard  by  which  the  amount  to  become  due 
may  be  easily  determined.  In  some  states,  when  it  is  certain  that 
something  will  be  due  under  such  a  contract,  and  the  only  contingency 
in  regard  to  the  claim  is  as  to  its  amount,  it  is  subject  to  the  process; 
but  when  this  contingency  is  combined  with  uncertainty  as  to  whether 
anything  will  ever  be  due,  the  contrary  rule  generally  prevails.  Simi- 
larly, when  a  certain  sum  is  absolutely  due,  but  something  additional 
may  grow  due  later,  this  uncertainty  does  not  prevent  garnishment 
of  the  certain  amount.  Where  claims  upon  contracts,  such  as  con- 
struction contracts,  are  subject  to  a  lien,  they  are  not  gamishable; 
and  the  same  is  true  of  claims  which  are  uncertain  in  amount,  owing 
to  a  provision  for  a  forfeiture  of  uncertain  extent  in  case  of  default 
in  complying  with  all  the  terms  of  the  contract;  but  where  the  only 
uncertainty  in  regard  to  such  a  claim  results  from  the  fact  that  the 
amount  to  be  due  is  subject  to  the  estimate  of  an  engineer  or  architect, 
it  is  subject  to  the  process;  but  not  until  the  amount  has  been  fully 
earned,  and  all  conditions  precedent  have  been  performed,  by  the 
owner  of  the  claim,  and  there  is  nothing  left  for  him  to  do  to  entitle 
him  to  the  fund.*'     Demands  uncertain  merely  from  the  fact  that 

13.  Holcomb  v.  Winchester,  52  Conn.  37  L.R.A.  333. 

447,  52  Am.  Rep.  608.  l6.  Wilde   v.   Mahaney,   183   Mass. 

Note:  59  L.R.A.  353.  455,  67  N.  E.  337,  62  L.R.A.  813;  Des- 

14.  Gamble  v.   Central   R.   Co.,   80  patch   Line   of      Packets   v.   Bellamy 
Ga.  595,  7  S.  E.  315,  12  A.  S.  R.  276.  Mfg.  Co.,  12  N.  H.  205,  37  Am.  Dec. 

15.  Lehmann    v.'  Farwell,    95    Wis.  203. 

185,  70  N.  W.  170,  60  A.  S.  R.  111.       17,  Jones  v.   Thompson,  El.  Bl.  & 
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the  accounts  between  the  parties,  which  are  not  subject  to  any  matter 
of  opinion,  axe  unsettled  and  unadjusted,  are  not  ordinarily  for  that 
reason  exempt  from  the  process.  In  cases  where  a  garnishee  sets  up 
in  his  answer  a  counterclaim  unliquidated  in  amount,  by  way  of  set- 
off or  recoupment,  there  are  three  classes  of  decisions.  In  the  first 
it  is  decided  that  the  unliquidated  set-off  has  the  effect  of  rendering 
the  claim  of  the  principal  defendant  itself  uncertain  in  amount  so 
as  not  to  be  garnishable;  in  the  second  class,  garnishment  is  not  allowed 
because  the  unliquidated  counterclaim  is  greater  in  amount  than  the 
principal  defendant's  claim;  and  in  the  third,  garnishment  of  the 
principal  claim  is  allowed,  but  the  unliquidated  set-off  is  not  allowed 
against  it,  as  upon  the  ground  that  the  set-off  is  the  subject  of  future 
litigation  between  the  parties.  And  it  would  seem  that  an  equitable 
set-off  is  allowable  in  an  action  in  equity  against  liability  in  the  gar- 
nishment proceedings,  upon  the  usual  grounds  for  the  granting  of 
such  relief;  and  in  the  garnishment  proceeding  itself,  an  equitable 
set-off  is  sometimes  allowed,  and  sometimes  not,  upon  the  ground 
that  garnishment  is  purely  a  legal  remedy.^^ 

26.  Liability  Arising  Out  of  Tort. — ^The  controlling  characteristic 
of  the  remedy  by  garnishment  is,  that  the  liability  of  the  garnishee 
must  originate  in,  and  be  dependent  on,  contract.  Hence,  with  the 
exception  of  conveyances,  transfers,  or  agreements  to  defraud  creditors, 
garnishment  cannot  be  employed  to  reach  or  subject  any  debt  or 
demand,  which  the  debtor,' suing  in  his  own  name,  could  not  recover 
in  an  action  ex  contractu.  A  right  of  action  for  a  tort,  is  not,  there- 
fore, the  subject  of  garnishment  in  most  jurisdictions.^*  A  claim 
in  tort,  not  reduced  to  judgment,  is  not  a  debt  within  the  meaning 
of  the  statutes  in  reference  to  garnishment.*®  In  accordance  with 
these  principles,  a  person  who  takes  goods  by  trespass  cannot  be 
charged  as  garnishee  of  the  owner,  to  whom  the  wrong  is  done.*  Nor 
can  garnishment  be  employed  to  subject  a  claim  for  negligence  in 
handling  the  funds  of  the  principal  debtor,  or  for  neglect  of  duty 
as  an  officer.*  And  claims  for  money  extorted  as  usury,  although 
not  strictly  claims  in  tort,  are  treated  as  in  the  same  class.  The  rule 
is  the  same  where  as  between  the  tortfeasor  and  the  person  to  whom 
the  wrong  was  done  the  latter  might  at  his  option  either  hold  the 
tortfeasor  to  his  liability  in  tort,  or,  waiving  the  tort,  treat  him  as 
his  debtor,  since  the  creditor  of  the  wronged  person  is  not  at  liberty 
to  exercise  this  option  in  his  place,  and  so  evade  the  general  rule  as 

El.  63,  96  E.  C.  L.  63,  4  Jur.  N.  S.  20.  Holcomb     v.     Winchester,     52 

338,  27  L.  J.  Q.  B.  234,  11  Eng.  Rul.  Conn.  447,  52  Am.  Rep.  608. 

Cas.  682  and  note.  1-  Despatch  Line  of  Packets  v.  Bel- 

18.  Note:  59  L.R.A.  359  et  seq.  lamy  Mfg.  Co.,  12  N.  H.  205,  37  Am, 

19.  Cunningham  v.  Baker,  104  Ala.  Dec.  203. 

160,  16  So.  68,  53  A.  S.  R.  27  and       Note:  59  L.R.A.  358. 
note.  2.  Note:  59  L.R.A.  356. 
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to  garnishment  of  claims  in  tort,  substituting  therefor  a  liquidated 
claim  quasi  ex  contractu.'  The  rule  precluding  garnishment  of  a 
claim  for  a  tort  applies  to  a  mere  claim  for  personal  injuries  even 
after  verdict  but  before  judgment.*  And  it  has  been  held  that  an 
appeal  from  the  judgment  puts  an  end  to  the  right  of  garnishment 
after  judgment* 

27.  Liability  to  Partners. — Two  distinct  questions  present  them- 
selves in  respect  to  the  rights  of  garnishing  creditors  as  to  partner- 
ship assets,  to  wit:  first,  the  right  of  an  individual  creditor  of  one 
of  the  partners  to  garnish  a  debt  due  from  the  garnishee  to  the  firm 
of  which  the  principal  debtor  is  a  member,  and  secondly,  the  right 
of  a  creditor  of  the  partnership  to  garnish  a  debt  due  from  the  gar- 
nishee to  one  of  the  partners  individually.  In  regard  to  the  first 
of  these  problems,  by  the  weight  of  authority,  in  an  action  against 
one  of  the  partners  done,  a  person  indebted  to  a  firm  of  which  such 
debtor  is  a  member  is  not  liable  as  garnishee.  The  reason  of  this 
rule  is  that  garnishment  is  essentially  a  legal  proceeding,  and  not 
adapted  for  the  ascertainment  and  settlement  of  equitable  rights 
between  the  garnishee  and  the  defendant  and  that  a  court  of  law  has 
no  power  to  act  on  the  debt,  until  by  an  adjustment  of  the  partnership 
affairs,  it  shall  appear  whether  the  defendant  has  any  and  what  inter- 
est in  the  general  surplus,  or  the  particular  debt.*  Garnishment  is 
proper,  in  such  cases,  after  a  settlement  of  the  partnership  accoimts 
an.d  the  ascertainment  of  the  debtor  partner's  interest,  according  to 
some  courts.'  There  are  obvious  objections  to  an  attempt  to  reach 
the  individual  interest  of  a  partner  by  garnishment  in  a  court  hav- 
ing no  jurisdiction  of  the  partnership  or  power  to  determine  the 
interest  of  each  partner.®  Notwithstanding  that  the  current  of  author- 
ity is  to  the  contrary  there  are  cases  to  the  effect  that  the  separate 
creditor  of  an  individual  surviving  partner  may  garnish  a  debt  due 
the  partnership,  of  which  that  individual  was  a  member,  before  a  set- 
tlement of  the  partnership,  and  ascertainment  of  the  debtor  partner's 
interests,  and  that,  as  a  rule,  separate  creditors  of  a  partnership  may 

3.  Note:  59  L.R.A.  356.  97  A.  S.  R.  335,  60  L.R.A.  756;  Fewell 
See  generally  as  to  waiving  a  tort  v.  American  Surety  Co.,  80  Miss.  782, 

and  suing  in  assumpsit.  Assumpsit,  28  So.  756,  92  A.  S.  R.  625;  Sheedy  v. 
vol.  2,  p.  753  et  seq.  Second  Nat.  Bank,  62  Mo.  17,  21  Am. 

4.  Gamble  v.  Central  R..  etc.,  Co.,  Rep.  407. 

80  Ga.  595,  7  S.  E.  315,  12  A.  S.  R.       Notes:  43  A.  S.  R.  374;  59  L.R.A. 

276  (garnishment  of  claim  after  verdict  377. 

and  new  trial  granted) ;  Lehmann  v.       7.  People's  Bank  v.  Shryock,  48  Md. 

Farwell,  95  Wis.  185,  70  N.  W.  170,  427,  30  Am.  Rep.  476. 

60  A.  S.  R.  Ill,  37  L.R.A.  333.  8.  Crescent  Ins.  Co.  v.  Bear,  23  Fla. 

6.  Note:  59  L.R.A.  359.  50,  1  So.  318,  11  A.  S.  R.  331  and 

6.  Winston  v.  Ewing,  1  Ala.  129,  34  note;  Hoaglin  v.  Henderson,  119  Ta. 

Am.  Dec.  768  and  note;  Hoaglin  v.  720,  94  N.  W.  247,  97  A.  S.  R.  335, 

Henderson,  119  la.  720,  94  N.  W.  247,  61  L.R.A.  756. 

798 


12  R.  C.  L.  GARNISHMENT  §  28 

attach  and  sell  joint  property  of  the  firm  without  regard  to  equities  of 
the  debtors,  eitiier  separate  or  joint.*  The  interest  which  may  be 
reached  in  this  way  has  sometimes  been  defined,  it  being  held  that  the 
separate  creditor  is  entitled  to  one  half  of  the  debt  due  to  the  partner- 
ship in  which  the  debtor  was  one  of  two  members.*®  The  second  ques- 
tion, in  regard  to  the  right  of  a  firm  creditor  to  garnish  a  debt  due  to 
one  of  the  partners,  involves  diflFerent  considerations  owing  to  the 
variance  at  common  law  between  the  rights  of  firm  creditors  and  the 
rights  of  separate  creditors.  By  the  weight  of  authority,  a  firm  cred- 
itor, in  the  enforcement  of  his  rights  by  any  action  or  proceeding  at 
law,  may  pursue  precisely  the  same  remedies  as  if  his  cause  of  action 
were  against  an  individual  partner,  and  therefore,  the  garnishment  by 
a  creditor  of  the  firm  of  a  debt  due  to  one  of  the  partners,  is  permis- 
sible.** In  line  with  this  principle,  it  has  been  held  that  where  one 
partner  pays  his  individual  debt,  to  the  knowledge  of  his  creditors 
out  of  the  funds  of  his  insolvent  firm,  without  the  assent  of  his 
copartners,  the  money  may  be  garnished  by  a  creditor  of  the  firm.** 
Moreover,  the  firm  creditor  in  such  cases  has  precedence  at  law  over 
a  subsequent  attachment  by  an  individual  creditor.*'  However,  the 
authorities  are  not  harmonious  and  a  judgment  creditor  of  a  firm 
has  been  denied  the  right  to  reach,  by  garnishment  proceedings  based 
on  his  judgment,  a  debt  due  to  an  individual  member  of  the  partner- 
ship on  the  ground  that  the  proper  remedy  of  a  judgment  creditor  of 
a  partnership  who  desires  to  reach  debts  due  to  individual  members 
of  the  firm  is  a  creditor's  bill.**  Under  the  latter  view  firm  assets 
used  to  pay  the  individual  debt  of  a  partner  cannot  be  reached  by 
garnishment  to  enforce  payment  of  a  firm  debt;  if  there  was  fraud 
in  the  transaction,  a  bill  in  equity  is  tlie  proper  remedy.**  A  partner- 
ship creditor  cannot  claim  a  fund  paid  into  court  by  a  garnishee  under 
an  attachment  by  creditors  of  individual  partners,  except  upon  estab- 
lishing  his  demand  in  a  suit  at  law,  to  which  the  partners  or  the 
survivor  of  them  are  made  parties,  even  though  such  demand  is  in 
the  form  of  a  judgment  recovered  in  another  state.** 

28.  Joint  Interest  in  Fund  or  Property. — With  regard  to  the  ques- 
tion whether  a  debt  due  jointly  to  the  principal  defendant  and  another 
is  subject  to  garnishment,  the  decisions  are  not  in  harmony.  Tb« 
view  that  a  debt  so  owing  is  not  garnishable  for  a  debt  owing  by  the 

9.  Berry  v.  Harris,  22  Md.  30,  85       13.  Allen  v.  Wells,  22  Pick.  (Mass.) 
Am.  Dec.  639  and  note.  450,  33  Am.  Dec.  757. 

10.  Whitney  v.  Munroe,  19  Me.  42,  14.  Siegel  v.  Schneck,  167  111.  522, 
36  Am.  Dec.  732.  47  N.  E.  855,  59  A.  S.  R.  309. 

11.  Allen  V.  Wells,  22  Pick.  (Mass.)  15.  Huntoon  v.  Dow,  29  Vt.  215,  70 
450,  33  Am.  Dec.  757.  Am.  Dec.  404  and  note. 

Note :  43  A.  S.  R.  364,  16.  Bowden  v.  Schatzell,  BaUey  Eq, 

12.  Johnson  v.  Hersey,  70  Me.  74,    (S.  C.)  360,  23  Am.  Dec.  170. 
35  Am.  Rep.  303. 
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principal  defendant,  is  that  followed  in  most  jurisdictions.*'  The 
principle  on  which  the  decisions  denying  the  right  of  garnishment 
in  such  cases  are  based  is  that  the  plaintiff  can  have  no  greater  right 
against  the  garnishee  than  the  principal  defendant  would  have,  and 
can  be  in  no  better  position  as  to  the  garnishee  than  the  principal 
defendant  would  be  if  himself  suing  the  garnishee.  In  some  juris- 
dictions, however,  the  rule  is  that  a  joint  claim  owing  to  the  principal 
defendant  and  another  may  be  reached  by  garnishment  to  the  extent 
of  the  principal  defendant's  interest  therein,*®  but  the  other  persona 
interested  with  him  should  be  made  parties  to  the  proceeding,  to  the 
end  that  the  defendant's  interest  in  ,the  joint  debt  may  be  ascertained 
and  that  the  proceedings  may  not  result  to  the  prejudice  of  the  co- 
owners  with  him  of  the  debt.*^  Of  course  if  the  debtor  has  parted 
with  his  interest  it  cannot  be  reached  by  garnishment.-®  Ordinarily 
it  is  necessary,  in  order  to  reach  a  joint  obligation,  that  ajl  the  parties 
to  the  obligation  be  joined  in  the  garnishment  proceeding;  but  they 
need  not  be  so  joined  when  it  appears  that  the  rights  of  the  garnishee 
will  not  be  prejudiced  by  nonjoinder.* 

Liability  Arising  Out  of  Contract 

29.  In  General. — By  reason  of  the  rule  that  the  garnishing  creditor 
can  reach  no  more  than  the  garnishee  owes  to  the  principal  debtor, 
the  creditor  of  one  who  has  lost  money  on  an  election  bet  and  paid 
it  over,  cannot  recover  it  back  by  means  of  garnishment  proceedings 
where  the  rule  obtains  that  money  voluntarily  paid  under  such  a 
contract  cannot  be  recovered  back  by  the  payer.^  By  virtue  of  the 
same  rule,  when  a  garnishee  has  reserved  to  himself  by  contract  the 
right  to  discharge  the  obligation  in  two  or  more  different  ways,  he 
may  elect,  at  any  time  before  the  date  of  payment  has  passed,  in  which 
way  he  will  discharge  it,  and  when  he  has  a  peculiar  interest  in  dis- 
charging the  obligation  in  a  certain  manner,  he  cannot  be  deprived 
of  his  right  to  do  so,  either  by  the  act  of  his  creditor  without  his 
consent,  or  by  garnishment  in  a  suit  against  the  creditor.*    Nor  is  a 

17.  WiUard  v.  Wing,  70  Vt.  123,  39   123,  47  Pac.  239,  58  A.  S.  R.  20  and 
Atl.  632,  67  A.   S.  R.  657;   Badger  note. 

Lumber  Co.  v.  Stern,  123  Wis.  618,  20.  Shuler  v.  Murphy,  91  Miss.  518, 

101  N.  W.  1093,  3  Ann.  Cas.  802  and  44  So.  810, 124  A,  S.  R.  708, 14  L.R.A. 

note.  (N.S.)  333. 

18.  Fogleman    v.    Shively,    4    Ind.  1.  Ladd  v.  Baker,  26  N.  H.  76,  57 
App.  197,  30  N.  E.  909,  51  A.  S.  R.  Am.  Dec.  355. 

213 ;  Whitney  v.  Munroe,  19  Me.  42,  36  2.  Speise  v.  McCoy,  6  Watts  &  S. 

Am.   Dee.   732;    Fewell   v.   American  (Pa.)  485,  40  Am.  Dec.  579. 

Surety  Co.,  80  Miss.  782,  28  So.  755,  3.  Drake  v.  Harrison,  69  Wis.  99, 

92  A.  S.  R.  625.  33  N.  W.  81,  2  A.  S.  R.  717. 

Note:  3  Ann.  Cas.  803.  Note:  59  L.R.A,  374. 

19.  Moore    v.    Gilmore,    16    Wash. 
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contract  liability  changed  or  converted  by  garnishment  into  another 
kind  of  liability ;  the  sole  effect  of  the  garnishment  is  to  work  a  con- 
tingent transfer  of  the  alleged  indebtedness  from  the  creditor  to  the 
gamisher,  without  any  change  in  the  nature  of  the  liability.* 

30.  Contract  Dischargeable  Otherwise  than  by  Payment  of 
Money. — ^A  garnishee  is  not  liable  unless  the  debt  due  from  him  to 
the  principal  debtor  is  due  in  money.  A  debt  or  note  payable  in 
specific  articles  cannot  be  garnished.*^  A  contract  to  pay  in  specific 
articles  of  personal  propertj^  becomes  a  money  debt  only  after  a 
demand  and  refusal  to  pay  over  the  specified  property,  and  no  money 
judgment  can  be  rendered  on  such  a  contract  until  that  time.  Henc^ 
gamishnient  is  improper  in  such  cases  until  after  demand  and  refusal.^ 
So  also,  one  who  is  entitled  for  services  rendered  to  receive  certain 
specific  articles  has  not,  prior  to  their  delivery  to  him,  any  interest 
therein  subject  to  garnishment.' 

31.  Right  to  Salary  or  Wages  GeBorally. — ^The  right  to  appro- 
priate the  wages,  salary  or  earnings  of  laborers  by  garnishment  pro- 
ceedings is  purely  a  subject  of  statutory  regulation.^  Usually  the 
right  to  garnish  wages  is  conditioned  on  the  amount  earned  by  the 
debtor.'  A  state  may,  it  has  been  declared,  permit  the  garnishment 
of  wages  earned  in  another  state  by  a  nonresident  employee  of  a  cor- 
poration over  which  jurisdiction  may  be  obtained.*®  Considerable 
difficulty  is  presented  by  the  question  of  the  right  to  subject  unearned 
salary  or  wages  to  the  process  of  garnishment.  The  rule  is  generally 
recognized  that  the  creditor  cannot  subject  unearned  salary  to  gar- 
nishment.** Such  salary  is  not  money  due,  within  the  terms  of  a 
garnishment  statute,**  and  the  garnishment  is  therefore  premature.** 
Some  courts,  however,  have  held  that  a  creditor  may  attach  the 
amount  due  to  his  debtor  for  labor  already  performed  by  him,  6nd 
he  may  also  attach  whatever  is  to  become  due  upon  an  existing  con- 
tract for  his  future  labor ;  but  the  debtor  cannot  be  compelled  to  work 
out  his  part  of  such  contract  so  as  to  earn  the  promised  reward  for 

4.  Clyne  v.  Easton,  148  Cal.  287,  83       As  to  the  exemption  of  wages  from 
Pac.  36,  113  A.  S.  R.  253.  seizure,  see  Exemptions,  vol.  11,  p. 

5.  Smith  y.  Davis,  1  Wis.  447,  60  522  et  seq. 

Am.  Dec.  390.  10.  Harvey  v.   Thompson,  128  On. 

6.  Weil  V.  Tyler,  38  Mo.  545,  90  Am.  147,  57  S.  E.  104,  119  A.  S.  R.  373, 
Dec.  441  and  note.  9  L.R.A.(N.S.)  765. 

7.  Brewer  v.  Smith,  3  Greenl.  (Me.)  11.  Humphrey  v.  Midkiff,  122  La. 
44,  14  Am.  Dec.  213.  939,  48  So.  331,  20  L.R.A.(N.S.)  912 

8.  Note :  18  L.R. A.  309.  and  note. 

9.  Tabb  v.  Mallette,  120  Ga.  97,  47  12.  Foster  v.  Singer,  69  Wis.  392, 
S.  E.  587, 102  A.  S.  R.  78;  Wildner  v.  34  N.  W.  396,  2  A.  S.  R.  745. 
Ferguson,  42  Minn.  112,  43  N,  W.  794,  13.  Williams  v.  Androscoggin,  etc., 
18  A.  S.  R.  495,  6  L.R.A.  338.  R.  Co.,  36  Me.  201,  58  Am.  Dec.  742. 

Note :  102  A.  S.  R.  81  et  seq. 
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the  exclusive  use  of  the  creditor.**  The  employer  cannot  be  compelled 
by  garnishment  to  pay  quantum  meruit  on  work  already  performed 
by  the  debtor,  at  least  when  he  has  a  right  to  insist  upon  the  entire 
performance  of  the  work.**^  In  any  event  the  employer  cannot  be 
compelled  to  pay  more  than  is  justly  due  his  employee.**  However, 
the  fact  that  the  employee  is  liable  to  subagents  for  a  part  of  his  com- 
pensation presents  no  obstacle  to  garnishment.*'  A  debtor  may  law- 
fully assign  his  future  earnings  and  if  the  employer  thereupon  agrees 
to  pay  to  the  assignee  he  cannot  after\jards  be  charged  as  the  gar- 
nishee of  the  assignor  in  a  process  sued  out  by  another  creditor,*® 
unless,  according  to  some  courts,  the  assignment  was  made  for  the 
purpose  of  evading  garnishment.** 

32.  Salary  of  Public  Official. — A  conflict  of  authority  exists  as  to 
the  right  of  creditors  to  reach  by  garnishment  the  salaries  of  public 
officials.  The  matter  is,  to  a  considerable  extent,  a  matter  of  con- 
struction of  local  statutes,  though  several  courts  have  decided  the 
matter  on  general  principles  of  public  policy.  For  example,  it  has 
been  held  that  the  salary  of  a  teacher  employed  in  a  public  school 
and  paid  by  a  municipal  corporation  is  not  subject  to  garnishment 
while  in  the  hands  of  the  city  official  whose  duty  it  is  to  pay  it,  on  the 
ground  that  to  permit  such  garnishment  would  be  a  discouragement 
to  competent  teachers,  and  for  the  further  reason  that  the  garnishee, 
a  city  official,  is  not  liable  in  his  individual  capacity,  and  that  public 
policy  forbids  that  public  funds  in  his  hands  be  seized.*®  And,  on 
the  ground  that  the  garnishment  of  a  municipal  corporation  is  for- 
bidden, it  has  been  held  that  neither  school  warrants  issued  for 
salaries  of  school  teachers,  nor  the  salary  of  such  teachers,  can  be 
garnished.*  This  is  especially  true  where  there  exists  a  statute  pro- 
hibiting the  garnishment  of  municipal  corporations.*  The  same 
principles  are  broadly  applied  in  many  jurisdictions  wherein  it  is 
held  that  municipal  corporations  are  not  subject  to  garnishment  at 
•the  suit  of  a  creditor  of  a  municipal  employee.'    One  reason  suggested 

14.  Teeter  v.  Williams,  3  B.  Mod.  As  to  the  validity  of  an  assignment 
(Ky.)  562,  39  Am.  Dec.  485.  of  future  wages,  see  Assignments,  vol. 

15.  Smith  V.  Davis,  1  Wis.  447,  60   2,  p.  603. 

Am.  Dec.  390  and  note.  19.  Gragg     v.     Martin,     12     Allen 

16.  Henry  v.  McNamara,  124  Ala.    (Mass.)  498,  90  Am.  Dec.  164. 

n2.  26  So.  907,  82  A.  S.  R.  183.  20.  Hightower  v.  Slaton,  54  Ga.  108, 

17.  Steer  v.  Dow,  75  N.  H.  95,  71   21  Am.  Rep.  273, 

Atl.  217,  20  L.R.A.(N.S.)  263.  1.  Flood  v.  libby,  38  Wash.  366,  80 

18.  Payne  v.  Mobile,  4  Ala.  333,  37  Pac.  533  and  note,  107  A.  S.  R.  861. 
Am.  Dec.  744;  Metcalf  v.  Kincaid,  And  see  infra,  par.  83,  as  to  the  right 
87  la.  443,  54  N.  W.  867,  43  A.  S.  R.  to  garnish  a  school  district. 

391  and  note;  Weed  v.  Jewett,  2  Mete.       2.  School  Dist.  No.  4  v.  Gage,  39 
(Mass.)    608,   37   Am.   Dec.  115   and   Mich.  484,  33  Am.  Rep,  421. 
note;    Brackett    v.    Blake,    7    Mete.       3.  Skewes  v.   Tennessee   Coal,   etc.. 
(Mass.)    335,  41  Am.   Dec.  442   and   Co.,  124  Ala.  629,  27  So.  435,  82  A. 
note.  S.  R.  214  and  note;  Baltimore  v.  Root. 
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for  this  holding  is  that  a  municipal  corporation  exists  simply  for  the 
public  welfare  and  cannot  be  required  to  consume  the  time  of  its 
officers  or  the  money  in  its  treasury  in  defending  suits  in  order  that 
one  private  individual  may  the  better  collect  a  demand  due  from 
another.*  Another  reason  given  is  that  the  salanr  due  to  a  municipal 
officer  is  not  wages,  within  the  meaning  of  the  garnishment  statutes.* 
A  better  reason  seems  to  be  that  the  sakry  of  a  public  officer  is  a 
provision  made  by  law  for  his  maintenance  and  support  during  his 
term,  to  the  end  that,  without  anxiety  concerning  his  means  of  sub- 
sistence, he  may  be  able  to  devote  himself  entirely  to  the  duties  of  his 
office,  and  the  public  thus  have  the  full  benefit  of  his  knowledge  and 
ability  in  the  services  he  is  selected  to  render,  and  that  if  he  could 
be  deprived  of  his  means  of  support  by  the  garnishment  of  his  salary, 
presumptively  his  efficiency  as  an  officer  would  be  impaired,  if  not 
destroyed,  and  the  public  interests  would  suffer  serious  detriment.* 
The  same  principles  have  been  applied  to  the  salary  or  wages  of  an 
officer  or  servant  of  a  county.'  Considerable  difficulty  is  encountered 
in  attempting  to  determine  exactly  what  persons  are  to  be  regarded, 
for  this  purpose,  as  public  officials  or  employees.  It  would  seem 
clear  that  the  wages  of  one  employed  and  paid  by  a  private  corpora- 
tion are  not  exempt  from  garnishment,  though  he  is  clothed  with 
power  to  perform  his  duties  by  virtue  of  appointment  as  a  municipal 
officer.®  However,  the  fact  that  the  salary  of  an  officer  is  derived 
from  fees  payable  by  third  persons  does  not  render  such  fees  subject 
to  garnishment.*  Notwithstanding  that  the  weight  of  authority  is  as 
heretofore  stated,  some  courts  permit  the  garnishment  of  the  salary 
of  a  police  officer.*^  These  courts  have  held  that  garnishment  is  per- 
missible of  the  salaries  of  deputy  sheriffs,  city  and  county  stenogra- 
phers, city  foremen,  jurors  and  teachers.**  An  assignment  by  a 
public  officer  of  the  fees  to  be  earned  by  him  through  the  exercise 
of  his  office  may  become  effective  as  the  fees  accrue,  so  as  to  take 

8  Md.  95,  63  Am.  Dee.  692  and  note;  Counties,  vol.  7,  p.  923,  924. 

Geist  y.  St.  Loois,  156  Mo.  643,  57  S.  Ajs  to  the  right  to  garnish  a  county, 

W.  766,  79  A.  S.  R.  545  and  note  see  infra,  par.  81. 

Note :  17  Ann.  Cas.  525.  8.  Tabb  v.  MaUette,  120  Ga.  97,  47 

And  see  infra,  par.  82,  as  to  the  right  S.  E.  587,  102  A.  S.  R.  78  (police  of- 

to  garnish  a  municipal  corporation.  ficer  employed  as  watchman  by  rail- 

4.  Memphis     v.     Laski,    9     Heisk.  road). 

(Tenn.)  511,  24  Am.  Rep.  327.    .  9.  Skewes  v.  Tennessee  Coal,  etc.,  R. 

5.  McLellan  v.  Young,  54  Ga.  399,  Co.,  124  Ala.  629,  27  So.  435,  82  A.  & 
21  Am.  Rep.  276.  R.  214. 

6.  Note:  17  Ann.  Cas.  526.  10.  Rodman  v.  Musselman,  12  Bush. 

7.  Wallace  v.  Lawyer,  54  Ind.  501,   (Ky.)  354,  23  Am.  Rep.  724. 

23  Am.  Rep.  661,  overruled  on  another      11.  Dunkley  v.  Marquette,  157  Mich, 
point  by  Fowler  v.  Griffin,  83  Ind.  297.  339,  122  N.  W.  126,  17  Ann.  Cas.  523 

On  the  general  question  whether  a  and  note, 
county  is  a  municipal  corporation,  see 

803 


§§  33,  34  GARNISHMENT  12  R.  C.  L. 

precedence  of  a  garnishment  subsequently  levied,  according  to  some 
cburts,^^  though  others  hold  such  an  assignment  ineffective  to  prevent 
garnishment.** 

33.  Rights  under  Property  Insurance  Policies. — ^It  may  be  said 
to  be  the  general  rule  that  the  right  which  the  insured  possesjfes  against 
an  insurance  company  under  a  policy  of  insurance  on  property  is 
subject  to  garnishment  at  the  suit  of  creditors  of  the  insured.**  But 
it  is  dear  that  the  creditors  of  the  insured  cannot  compel  payment 
of  the  policy  by  process  of  garnishment  against  the  insurance  com- 
pany, if  the  insured  himself  has  forfeited  the  right  to  enforce  col- 
lection by  violating  conditions  contained  in  the  policy.**  The  fact 
that  in  order  to  be  entitled  to  the  proceeds  of  a  policy  the  debtor 
must  perform  certain  conditions  precedent,  as  furnishing  proofs  of 
loss,  does  not  preclude  garnishment,  but  the  creditor  may  make  proofs 
if  the  insured  fails  to  do  so.**  Nor  does  the  fact  that  the  loss  has 
not  been  adjusted  prevent  garnishment.*^  If  the  insurer  still  has 
an  option,  not  exercised  at  the  time  of  garnishment,  to  repair  or 
replace  the  property  injured  or  destroyed,  this  imports  such  uncer- 
tainty as  ordinmly  to  relieve  the  claim  from  liability  to  the  process,** 
and  if  the  insurance  company  elects  to  rebuild,  it  cannot  then  be  made 
liable  to  garnishment  for  the  amount  of  the  insurance  by  creditors 
of  the  insured.**  If,  however,  the  claim  on  a  policy  has  no  situs 
within  the  jurisdiction  of  the  court  it  cannot  be  subjected  to  garnish- 
ment, and  a  demand  against  a  foreign  insurance  company  has  no 
situs  for  the  purpose  of  garnishment  in  a  state  where  it  has  an  agency, 
w^hen  the  demand  is  due  to  a  nonresident  for  a  loss  of  property  insured 
in  another  state  in  which  the  loss  was  payable.*® 

34.  Rights  under  Life  and  Accident  Insurance  Policies. — It  is  clear 
that  where  the  amount  due  under  a  life  insurance  policy  is  payable 
to  the  children  of  the  insured,  creditors  of  the  insured  can  obtain 
nothing  by  garnishment  proceedings.*    Nor  can  the  creditors  of  an 

12.  Notes:  6  L.R.A.(N.S.)   565,  31  6  S.  W.  825,  8  A.  S.  R.  566. 
L.R.A.(N.S.)  374.  16.  Northwestern  Ins.  Co.  v.  Atkina, 

13.  Roesch  v.  W.  B.  Worthen  Co.,  3  Bush  (Ky.)  328,  96  Am.  Dec.  239. 
95  Ark.  482, 130  S.  W.  551.  31  L.R.A.  17.  Knox  v.  Protection  Ins.  Co.,  9 
(N.S.)  374  and  note;  Dunkley  v.  Mar-  Conn.  430,  25  Am.  Dec.  33. 

quette,  157  Mich.  339,  122  N.  W.  126,  18.  Note:  59  L.R.A.  366  et  aeq. 

17  Ann.  Cas.  523.  19.  Stone  v.  Mutual  F.  Ins.  Co.,  74 

Note :  96  A.  S.  R.  443.          •  Md.  579,  22  Atl.  1051,  14  L.R.A.  684. 

As  to  the  vaUdity  of  such  an  as-  20.  National    Bank    v.    Furtick,     2 

signment,  see  Assignments,  vol.  2,  p.  Marv.   (Del.)   35,  42  Atl.  479,  69  A. 

605.  S.  R.  99,  44  L.R.A.  115;  Strause   v. 

14.  Chipman  v.  Carroll,  53  Kan.  ^tna  F.  Ins.  Co.,  126  N.  C.  223,  35 
163,  35  Pac.  1109,  25  L.R.A.  305.  S.  E.  471,  48  L.R.A.  452. 

15.  NorcrosB  v.  Franklin  F.  Ins.  Co.,  1.  Stone  v.   Phinney,   78  Me.   244, 
17   Pa.   St.   429,  55   Am.   Dec.   571;  3  Atl.  914,  57  Am.  Rep.  796.       . 
Phenix  Ins.  Co.  v.  Willis,  70  Tex.  12, 
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insured  obtain  any  benefit  in  garnishment  proceedings  under  a  per- 
sonal contract  in  a  benefit  society  which  requires  a  release  before 
payment)  according  to  some  courts.^  Moreover,  the  sum  in  question 
must  be  due  before  it  can  be  reached  by  garnishment.  Therefore,  a 
policy  of  life  insurance,  payable  to  the  legal  representatives  of  the 
insured,  is  not  subject  to  garnishment  during  his  life.'  If  the  interest 
of  the  debtor  is  capable  of  ascertainment  though  uncertain,  it  may 
be  reached  by  garnishment  For  example,  one  whose  interest  in  an 
insurance  policy  depends  on  his  survival  of  another  has  an  interest 
the  value  of  which  can  be  ascertained  by  appraisal,  or  sale  or  other 
means  within  the  ordinary  procedure  of  the  courts,  and  such  interest 
has,  therefore,  been  held  subject  to  garnishment.* 

35.  Deposit  in  Bank. — The  riglit  to  reach  deposits  in  bank  by 
garnishment  proceedings  is  generally  recognized.  As  soon  as  the 
bank  becomes  liable  to  the  depositor,  the  fund  in  question  becomes 
subject  to  garnishment.*  The  right  to  garnish  bank  deposits  extends 
to  iixe  amount  which  a  shareholder  in  a  co-operative  bank  is  entitled 
to  withdraw  therefrom,  made  up  of  dues  paid  in,  plus  profits  and 
less  fines  and  losses.*  In  the  case  of  property  placed  in  a  safety  deposit 
box,  garnishment  against  the  bank,  which  is  the  lessor  of  the  box, 
is  a  proper  remedy,  by  the  weight  of  authority,  though  a  slight  con- 
flict must  be  admitted.  In  such  cases,  the  court  may  cause  the  box 
to  be  opened  to  determine  the  garnishee's  liability.^  This  is  true, 
for  example,  under  a  statute  requiring  a  garnishee  to  answer  as  to 
any  personal  property  of  the  defendant,  under  his  control,  and  a 
bank  which  has  rented  a  box  in  a  safety  deposit  vault  therein  to  the 
defend€uit  is  subject  to  garnisliment^  where  the  boxes  in  the  vault 
can  be  opened  only  by  two  keys,  one  a  master's  key  in  the  possession 
of  the  bank,  and  the  other  a  private  key,  in  the  box  renter's  posses- 
sion. ^  The  garnishee,  in  such  a  case,  has  control  of  the  contents  of 
the  box.*  The  weight  of  authority  is  to  the  effect  tha(t  the  garnish- 
ment of  an  ordinary  deposit  account  after  the  giving  of  a  check  in 
the  usual  course  of  business,  but  before  its  presentation  for  payment, 
creates  a  lien  upon  the  deposit  superior  to  the  rights  of  the  payee  of 
the  checic,  under  the  rule  that  the  giving  of  such  a  check  does  not 
amount  to  an  equitable  assignment  of  the  funds  drawn  against.*    But 

2.  Kinsloe  v.  Davis,  167  Pa.  St.  6.  Atwood  y.  Dumas,  149  Ma£S.  167, 
519,  31  AU.  934,  935,  46  A.  S.  R.  689.   21  N.  E.  236,  3  L.R.A.  416. 

3.  Day  v.  New  England  L.  Ins.  Co.,  7.  Tillinghast  v.  Johnson,  34  R.  I. 
Ill  Pa,  St.  507,  4  Atl.  748,  66  Am.  136,  82  Atl.  788,  Ann.  Cas.  1914A 
Rep,  297.  960,  41  L.R.A.(N.S.)  764. 

4.  Biggert  r.  Straub,  193  Maas.  77,  8.  Trowbridge  v.  Spinning,  2.'] 
78  N.  E.  770,  118  A.  S.  R.  449.  Wash.  48,  62  Pae.  125,  83  A.  S.  R. 

5.  National    Commercial    Bank    v.  806,  54  LJI.A.  204. 

Miller,  77  Ala.  168,  54  Am.  Rep.  50.  9.  Donohoe-Kelly    Banking    Co.    v. 

Note:  128  A.  S.  R.  701.  Southern  Pac.  Co.,  138  Cal.  183,  71 
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where  the  rule  has  been  adopted  that  checks  constitute  assignmenta 
pro  tanto  of  the  funds  drawn  against,  it  is  generally  held  that  such 
checks  and  drafts  are  entitled  to  priority  of  payment  as  against  the 
garnishing  creditor,  although  neither  accepted  nor  paid  before  the 
serving  of  the  garnishment  notice.**  Garnishment  comes  too  late 
if  made  after  the  bank  has  incurred  a  possible  liability  to  a  third 
person.  Accordingly,  garnishment  directed  against  the  original  de- 
positor cannot  attach  to  funds  in  the  hands  of  a  bank,  for  which  the 
bank  has  issued  a  certificate  of  deposit  calling  for  payment  to  the 
holder  on  presentation.**  The  creditor  of  a  bank  depositor  who 
garnishes  money  m  the  bank  to  the  credit  of  his  debtor  is  in  no  better 
position  than  the  depositor,**  and  if  the  funds  are  trust  funds  they 
cannot  be  subjected  to  the  claims  of  his  individual  creditors.**  Money 
deposited  in  a  bank  in  the  name  of  an  individual,  followed  by  the 
word  agent,  trustee,  or  other  word  suggesting  that  the  depositor  is 
acting  as  agent  or  fiduciary  of  a  third  person,  cannot  be  garnished  as 
funds  of  the  depositor,  where  it  is  proved  that  the  depositor  did  not 
own  the  funds,  but  was  acting  for  another.  But  if  it  is  not  proved 
that  the  depositor  is  not  in  fact  the  owner  of  the  deposit,  he  will  be 
treated  as  owner,  and  the  deposit  may  be  garnished  to  pay  his  debt.** 
Clearly,  one  indebted  to  a  nonresident  cannot  place  money  in  a  bank 
to  his  credit,  in  defiance  of  his  wishes,  for  the  purpose  of  conferring 
jurisdiction  in  garnishment  proceedings  upon  a  court  where  the  bank 
is  located.** 

36.  Stockholder's  Liability  for  Unpaid  Subscription  to  Stock. — 
The  right  of  a  creditor  of  a  corporation  to  institute  garnishment  pro- 
ceedings for  the  purpose  of  collecting  from  a  subscriber  for  stock  of 
the  corporation  the  amount  due  on  such  subscription,  after  the  same 
is  legally  due,  is  recognized  by  the  weight  of  authority.**    If,  how- 

Pac.  93,  94  A.  S.  R.  28  and  note;  12.  Farmers'  etc.,  Nat.  Bank  v. 
Kaesemeyer  v.  Smith,  22  Idaho  1,  123  King,  57  Pa.  St.  202,  98  Am.  Dec  215 
Pac.   943,   43   L.R.A.(N.S.)    100   and  and  note. 

note;  Love  v.  Ardmore  Stock  Exch.,       13.  Morrill   v.   Raymond,   28   Kan. 
5  Indian  Ter.  202,  82  S.  W.  721,  5  415,  42  Am.  Rep.  167  and  note;  Marx 
Ann.  Cas.  183,  67  L.R.A.  617;  Bull-  v.  Parker,  9  Wash.  473,  37  Pac.  675, 
ard  v.  Randall,  1  Gray  (Mass.)   605,  43  A.  S.  R.  849. 
Gl  Am.  Dec.  433.  14.  Silsbee   State   Bank  v.    French 

As  to  whether  a  check  operates  as  Market  Grocery  Co.,  103  Tex.  629,  132 
an  assignment,  see  Checks,  vol.  5,  p.  S.  W.  465,  34  L.R.A.(N.S.)  1207  and 
488  et  seq.  note. 

10.  Farrington    v.    F.    E.    Fleming       Note:  10  L.R.A.{N.S.)  707. 
Commission  Co.,  94  Neb.  108,  142  N.       15.  Saxony    Mills    v.    Wagner,    94 
W.  297,  47  L.R.A.(N.S.)   742;   DUl-  Miss.  233,  47  So.  899, 136  A.  S.  R.  575, 
man  v.  Carlin,  105  Wis.  14,  80  N.  W.  19   Ann.   Cas.   199,   23   L.U.A.(N.S.) 
932,  76  A.  S.  R.  902  and  note.  834. 

Note:  43  L.R.A.(N.S.)  102.  16.  HaU  v.  Henderson,  134  Ala.  455, 

11.  McMillan    v.    Richards,    9    Cal.   32  So.  840,  63  L.R.A.  673. 
365,  70  Am.  Dec.  655. 
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ever,  the  amount  is  not  due  by  reason  of  the  fact  that  no  call  has  been 
made,  as  required  by  the  contract  of  subscription,  garnishment  will 
not  lie.*'  Again,  if  the  corporation  is  insolvent  stock  subscriptions 
cannot  be  reached  because  of  their  character  as  trust  funds.** 

Matters  m  Litigation  or  Custody  of  Law 

37.  Claims  Reduced  to  Judgment. — There  is  a  confiict  of  authority 
as  to  the  right  to  make  a  judgment  debtor  garnishee.  Some  cour^ 
have  declared  that  a  judgment  debtor  cannot  be  garnished,**  but 
many  courts  take  the  position  that  garnishment  is  proper  in  such  a 
case,^^  and  some  courts  have  gone  so  far  as  to  permit  a  party  to 
garnish  the  amount  of  a  judgment  against  himself.*  The  levying; 
officer  has  no  right,  however,  to  seize  the  record  of  the  judgment  and 
disturb  the  possession  of  the  clerk,  its  legal  custodian.^  Some  courts, 
while  recognizing  the  right  of  garnishment,  require  that  the  process 
of  garnishment  emanate  from  the  same  court  as  that  which  pro- 
nounced  the  judgment.  The  basis  of  such  decisions  is  that  to  allow 
garnishment  by  another  court  would  lead  to  a  conflict  of  jurisdiction, 
a  difficulty  which  does  not  arise  when  both  the  judgment  and  garnish- 
ment are  in  the  same  court.'  According  to  the  great  weight  of 
authority,  a  judgment  of  one  state  court  is  not  subject  to  garnishment 
in  another  state,*  for  the  reason  that  the  court  in  which  the  garnish- 
ment is  sought  is  without  power  to  protect  the  debtor  from  the  subse- 
quent enforcement  of  the  judgment  against  him,  and  thaji  the  judg- 
ment has  no  situs  outside  the  state  wherein  it  is  rendered.  This  rule 
applies  as  between  state  and  federal  courts.'    Whatever  may  be  the 

17.  Teague  v.  Le  Grand,  85  Ala.  3.  Hitt  v.  Lacey,  3  Ala.  104,  3G  Am. 
493,  5  So.  287,  7  A.  S.  R.  w4.  Dec.  440;  Skipper  v.  Foster,  29  Ala. 

Note:  3  A.  S.  R.  806.  330,  65  Am.  Dec.  405  and  note;  Elson 

18.  Tiger  v.  Rogers  Cotton  Cleaner,  v.  Chicago,  etc.,  R.  Co.,  154  la.  96, 
etc.,  Co.,  96  Ark.  1,  130  S.  W.  585,  134  N.  W.  547,  Ann.  Cas.  1914A  955, 
Ann.  Cas.  1912B  488,  30  L.RJV.(N.S.)  43  L.R.A.(N.S.)  531;  Scott  v.  Roh- 
694;  Lane's  Appeal,  105  Pa,  St.  49,  man,  43  Neb.  618,  62  N.  W.  46,  47 

51  Am.  Rep.  166.  As  to  the  trust  fund  A.  S.  R.  767  and  note ;  Clodfelter  v. 
doctrine,  see  Cobporations,  vol.  7,  p.  Coz,  1  Sneed  (Tenn.)  330,  60  Am. 
169  et  seq.  Dec.  157. 

19.  TrowBridge  v.  Means,  5  Ark.  4.  Wabash  R.  Co.  v.  Tourville,  171) 
135,  39  Am.  Dec.  368  and  note;  Shinn  U.  S.  322,  21  S.  Ct.  113,  45  U.  S.  (L. 
v.  Zimmerman,  23  N.  J.  L.  150,  55  ed.)  210;  Elson  v.  Chicago,  etc.,  R. 
Am.  Dec.  260  and  note;  Norton  v.  Co.,  154  la.  96,  134  N.  W.  547,  Ann. 
Winter,  1  Ore..  47,  62  Am.  Dec.  297  Cas.  1914A  955  and  note,  43  L.R.A. 
and  note.  (N,S.)  531  and  note;  Renier  v.  Hurl- 

20.  Osbom  V.  Cloud,  23  la.  104,  92  but.  81  Wis.  24,  50  N.  W.  783,  29 
Am.  Dec.  413.  A.  S.  R.  850  and  note,  14  L.R.A.  562. 

1.  Grayson  v.  Veeche,  12  Mart.  0.  5.  American  Bank  v.  Snow,  9  R.  I. 
S.  (La.)  688,  13  Am.  Dec.  384.  11,  98  Am.  Dec.  364. 

2.  Hanna  v.  Bry,  6  La.  Ann.  651,  Note:  Ann.  Cas.  1914A  957, 

52  Am.  Dec.  606  and  note. 
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rule  as  to  the  right  to  garnish  a  judgment  debtor,  it  would  seem  clear 
that  where  a  part  of  the  judgment  is  paid  and  the  judgment  is  satis- 
fied in  full  on  the  promise  of  the  debtor  to  pay  the  balance,  such 
balance  rests  in  contract  and  is  subject  to  garnishment.*  The  assign 
ment  of  a  judgment  is  valid  and  effective  to  vest  the  title  to  it  in  the 
assignee,  so  as  to  defeat  a  subsequent  garnishment  of  the  judgment 
debtor  by  a  creditor  of  the  assignor  having  no  notice  of  the  assign- 
ment before  service  of  the  garnishment.' 

38.  Claims  in  Course  of  Litigation. — The  authorities  uniformly 
recognize  the  rule  that  a  verdict  upon  which  no  judgment  has  been 
entered  is  not  subject  to  garnishment,*  though  a  debt  on  which  suit 
has  been  instituted  may  be  garnished,®  at  least  in  a  proceeding  prose- 
cuted in  the  same  court.**  During  the  pendency  of  a  suit  against  a 
debtor  by  his  creditor  in  one  court,  the  debtor  cannot  be  compelled, 
as  garnishee,  to  defend  a  suit  in  a  different  court  by  one  seeking  a 
judgment  against  him  for  the  same  debt;  but  where,  after  asserting 
his  defense,  judgment  has  been  rendered  against  him  in  the  garnish- 
ment proceeding,  and  he  has  failed  to  pursue  his  legal  remedies  to 
relieve  himself  from  the  erroneous  judgment,  he  cannot  enjoin  the 
collection  of  the  creditor's  judgment  by  pleading  the  judgment  in  the 
garnishment  proceeding,  nor  can  the  plaintiff  therein  intervene  to 
prevent  the  collection  of  such  judgment.** 

39.  Property  in  Custody  of  Law  Generally. — The  principle  has 
been  laid  down  by  innumerable  courts  that  property  in  custody  of 
law  is  not  subject  to  garnishment,**  but  the  authorities  are  not  har- 
monious in  their  determinations  as  to  just  when  the  rule  applies.  It 
has  been  laid  down  that  money,  creditors  and  property  are  in  custody 
of  the  law  when  held  by  executors,  administrators,  guardians  and  like 
quasi  officers  in  their  representative  and  administrative  capacity, 
Uiough  this  list  of  instances  is  not  exhaustive.*'  But  it  has  been 
held  that  money  in  the  hands  of  special  commissioners  arising  out 

6.  Sutton  V.  Heinzle,  84  Kan.  756,       9.  McCarty  v.  Emlen,  2  Dall.  277, 
115   Pac.   560,   34  L.R.A.(N.S.)    238,  1  U.  S.  (L.  ed.)  380. 

rehearing   denied   85    Kan.   332,    116       10-  Hitt  v.  Lacey,  3  Ala.  104,  36 

Pac.  614,  34  L.R.A.(N.S.)  239.  -^.m.  Dec.  440. 

7.  Canterbury  v.  Marengo  Abstract  ^  ^i  ?^?^/\^*"Sf' 1^  ^?-  ^^'  ^^ 
Co.,  166  Ala.  231,  52  So.  388,  139  A.  ^\.Y*i^  '  ^  ^'  ^\^.^^  °?,^^>, 
S.    R.    30;    Schoolfield    v.    Hirsh,   71  ,  J^p^TL^ /«  ^V^Va^*^^^^^^ 
Miss.  55,  14  So.  528,  42  A.  S.  R.  450;  ]^a^,\lt^  ^  ^\^'  ^W^  ^V* 

n  ^6  "47'rs  '^  7T  '''^ ''  ^'^  ^^  itmri^i^i:;.  gs 

.  ?•  SfJpP?^!.  ^^S''^;.^^  ^'  ^-  ^^^^  ^^  486,  59  k  E.  503,  125  a!  S.  R.  983, 
Atl    978,  114  A.  S.  R.  54,  4  L.R.A.  13  L.R.A.(N.S.)   757  and  note. 
(N.S.)  624  and  note;  Lebmann  V.  Far-       13.  Brewer  v.  Hutton,  45  W.  Va. 
well,  95  Wis.  185,  70  N.  W.  170,  60  106,  30  S.  E,  81,  72  A.  S.  R.  804  and 
A.  S.  R.  Ill,  37  L.R.A.  333.  note. 
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of  a  case  in  chancery,  belonging  to  a  judgment  debtor,  and  which  the. 
court  has  directed  such  commissioners  to  pay  over  to  him  is  not  in  the 
custody  of  the  law^  and  is  subject  to  garnishment,  on  the  ground  that 
the  custody  of  the  law  is  at  an  end  after  the  officer  has  been  directed 
to  pay  the  money  to  the  person  to  whom  it  belongs.**  Money  sued  for 
is  not  in  the  custody  of  the  law  so  as  to  be  beyond  the  reach  of  garnish* 
ment  where  both  suits  are  in  the  same  jurisdiction.**  The  rule  that 
a  fund  in  the  custody  of  the  law  is  not  subject  to  garnishnient,  applies 
although  the  debtor  is  a  nonre^dent,  and  the  fund  is  the  only  one 
from  which  the  creditor  can  obtain  satisfaction  of  his  debt,  according 
to  some  courts,**  though  it  has  been  decided  that  the  interest  of  a 
nonresident  in  money  paid  into  court  is  subject  to  garnishment.*' 
Garnishment  has  sometimes  been  recognized  as  a  proper  remedy 
merely  for  the  purpose  of  acquiring  a  lien  upon  property  in  custody 
of  law,  though  an  actual  seizure*  of  the  property  after  it  has  once 
come  into  the  custody  of  law  is  recognized  as  improper.** 

40.  Funds  Deposited  in  Court. — It  may  be  laid  down  as  a  rule  that 
funds  deposited  in  court  are  not  subject  to  garnishment.*'  Thu» 
money  paid  into  court  in  satisfaction  of  a  judgment,  is  not  the  subject 
of  garnishment.*^  Some  courts,  however,  have  allowed  the  garnish- 
ment of  money  deposited  in  court,  as  a  result  of  statutory  construe* 
tion.  For  example,  it  has  been  held  that  a  distributee's  share  of 
money  in  the  custody  of  a  clerk  of  court  after  final  decree  emd  order 
of  distribution,  if  nothing  remains  to  be  done  except  to  pay  over  the 
money,  is  a  debt  of  record  and  subject  to  garnishment  by  a  creditor 
of  the  distributee,  although  money  in  custody  of  the  court  cannot  as 
a  general  rule  be  reached  by  garnishment.*  fio  also,  it  has  been  held 
that  the  proceeds  of  a  judicial  sale  of  lands,  confirmed  by  the  court, 
which  arid  held  subject  to  the  immediate  demand  of  the  party  entitled 
to  them,  are  subject  to  garnishment  by  his  creditors  in  the  hands  of 
the  clerk  of  court.*  And  on  like  principles  money  belonging  to  an 
absconding  debtor  in  the  hands  of  a  clerk  of  a  court  of  equity  under 
a  decree  for  the  sale  of  land  for  the  purposes  of  partition  may,  after 
an  order  of  distribution,  be  garnished  by  the  debtor's  creditors,  as 
Offects  belonging  to  the  absconding  debtor,  in  a  jurisdiction  allowing 

14.  Boylan  v.  Hines,  62  W.  Va.  486,  19.  Dale  v.  Brumbly,  96  Md.  674,  54 
59  S.  E.  503,  125  A.  S.  R.  983  and  Atl.  655,  64  L.R.A.  112;  Tuck  v.  Man- 
note.  13  L.R.A.(N.S.)  757.  ninj?,  150  Mass.  211,  22  N.  E.  1001,  5 

15.  Smith  V.  Carroll,  17  R.  I.  125,  L.R.A.  666. 

21  All.  343,  1^  L.R.A.  301.  20.  Ross  v.  Clarke,  1  Oall.  354, 1  U. 

16.  Curtis  V.  Ford,  78  Tex.  262,  14   S.  (L.  ed.)  173. 

S.  W.  614, 10  L.R.A.  529  and  note.  1.  Dunsmoor    v,    FurstenfeWt,    98 

17.  Note :  12  L.R.A.  509.  Cal.  522,  26  Pac.  518,  22  A.  S.  R.  331, 

18.  Pitkin  v.  Bumham,  62  Neb.  385,   12  L.R.A.  508  and  note. 

87  N.  W.  160,  89  A.  S.  R.  763,  55       2.  LeRoy  v.  Jacobasky,  136  N.  a 
L.R.A.  280.  443,  48  S.  E.  796,  67  L.K.A.  977. 
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such  eflfects  to  be  garnished.'  And  a  creditor  has  been  permitted  to 
reach  by  garnishment  money  deposited  with  the  clerk  of  a  court,  in 
pursuance  of  law,  in  place  of  an  undertaking  on  appeal> 

41.  Funds  Arising  from  Judicial  Process. — Money  collected  on  a 
writ  of  execution  or  other  judicial  process  cannot,  by  the  weight  of 
authority,  be  garnished  while  in  the  hands  of  the  sheriff  or  other 
officer  as  the  property  of  the  judgment  creditor.*  This  principle  has 
been  held  applicable  to  funds  in  the  hands  of  a  trustee  appointed 
to  make  a  sale  of  property  and  account  to  the  court  for  the  proceeds,* 
Such  garnishment,  if  sanctioned,  would  have  the  effect  of  arresting 
the  operation  of  iJie  original  writ  and  enjoining  its  execution  and 
would  force  the  officer  to  hold  the  property  subject  to  the  garnish- 
ment, instead  of  .having  it  at  court,  according  to  the  exigency  of  the 
prior  writ.'  Furthermore,  such  money  is  regarded  as  in  the  custody 
of  the  law  until  finally  and  properly  disposed  of.®  It  is  particularly 
objectionable  that  such  garnishment  should  occur  when  the  creditor 
is  the  sheriff  himself  who  served  the  prior  writ.*  However,  in  several 
jurisdictions  it  has  been  held  proper  to  garnish  money  belonging  to 
a  judgment  debtor  and  in  the  hands  of  the  sheriff,^®  at  least  when 
the  judgment  creditor  is  himself  in  a  position  to  maintain  an  action 
for  money  had  and  received.^*  The  rule  that  funds  arising  from 
judicial  process  are  not  subject  to  garnishment  is  subject  to  many 
exceptions.  While  an  officer  holding  money  merely  as  an  agent  of 
the  law  is  not  subject  to  garnishee  process,  if  anything  arises  to 
change  this  relation  from  an  official  to  a  personal  obligation,  he 
then  becomes  amenable  to  such  process.^'  For  example,  where  the 
officer  is  wrongfully  in  possession  of  the  property  in  question  and  is 
therefore  chargeable  as  an  individual,  he  may  be  charged  as  gar- 
nishee.^* So  also,  it  has  been  held  that  a  judgment  creditor  may  by 
garnishment  subject  to  the  payment  of  his  debt  money  in  the  hands 
of  an  officer  as  the  proceeds  of  a  sale  of  the  debtor's  property  under 

3.  Gaither  v.  Ballew,  49  N.  C.  488,  C.)  34,  42  Am.  Dec.  360  and  note. 

69  Am.  Dec.  763  and  note.  8.  Clymer  v,  Willis,  3  Cal.  363,  58 

4.  Dunlap    v.    Patterson    Fire   Ins.  Am.  Dec.  414  and  note. 

Co.,  74  N.  Y.  145,  30  Am.  Rep.  283.  9.  Hill  v.  La  Crosse,  etc.,  R.  Co.,  14 

6.  Marvin  v.  Hawley,  9  Mo.  382,  43  Wis.  291,  80  Am.  Dec.  783  and  note. 

Am.  Dec.  547  and  note;  Oswego  First  10.  Dolby    y.    MuUins,    3    Humph. 

Nat.  Bank  v.  Dnnn,  97  N.  Y.  149,  49  (Tenn.)  437,  39  Am.  Dec  180. 

Am.  Rep.  517;  Dawson  v.  Holcomb,  1  11.  Hurlburt  v.  Hicks,  17  Vt.  193, 

Ohio  275,  13  Am.  Dec.  618  and  note;  44  Am.  Dec.  329. 

Turner  v.  Gibson,  105  Tex.  488,  151  12.  Clark  v.  Bo|^,  6  Ala.  809,  41 

S.  W.  793,  43  L.R.A.(N.S.)   571  and  Am.  Dec.  85  and  note;  lightner   v. 

note;  Prentiss  v.  Bliss,  4  Vt.  513,  24  Steinagel,  33  111.  510,  85  Am.  Dec.  292 

Am.  Dec.  631  and  note*  and  note. 

6.  Cockey  v.  Leister,  12  Md.  124,  71  13.  Gumbel  v.  Pitkin,  124  U.  S.  131, 
Am.  Dec.  588  and  note.  8  S.  Ct.  379/  31  U.  S.  (L.  ed.)  374. 

7.  Blair  v.  Cantey,  2  Speers  L.  (S. 
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an  attachment  sued  out  by  another  creditor  in  fraudulent  collusion 
with  the  common  debtor.  In  such  garnishment  proceeding  evidence 
that  such  attachment  proceedings  were  fraudulent  is  admissible.^^ 
Another  exception  arises  where  the  officer  has  been  ordered  to  pay 
over  the  funds.  Many  courts  take  the  view  that  after  an  order  to  pay ' 
over  the  funds  the  court  officer  or  person  having  custody  of  the  fund 
will  be  treated  as  the  agent  of  the  party  entitled  to  the  fund  and 
therefore  subject  to  garnishment  though  this  has  been  denied.** 
Another  exception  to  the  rule  that  funds  arising  from  judicial  process 
are  not  subject  to  garnishment  is  this,  that  any  surplus  belonging  to 
the  defendant  and  in  the  hands  of  the  officer  after  the  satisfaction 
of  execution  may  be  reached  by  garnishment.**  The  creation  of  the 
surplus  is  a  mere  incident  to  the  officer's  official  acts  in  selling  the 
property,  and  will  render  him  liable  to  the  defendant  in  the  execution 
merely  as  his  debtor.  The  surplus  is  not  strictly  in  the  custody  of  the 
law,  but  the  officer  holds  it  as  so  much  money  had  and  received  for 
the  use  of  the  defendant.*'  On  this  principle  it  has  been  held  that 
the  balance  remaining  in  the  hands  of  a  register  in  chancery  may  be 
garnished  as  the  property  of  the  defendant  in  execution,  where  he 
has  been  ordered  to  sell  land  and  pay  off  a  mortgage,  even  though 
such  register  has  not  yet  reported  to  the  court  and  the  sale  been 
confirmed.*® 

42,  Property  Belonging  to  Prisoner  and  in  Possession  of  Officer. — 
As  to  the  right  of  garnishment  of  property  taken  from  a  prisoner  at 
the  time  of  his  arrest  by  an  officer,  a  conflict  of  authority  exists.  The 
position  has  been  taken  that  if  such  property  were  lawfully  taken 
from  the  prisoner,  it  is  not  subject  to  garnishment  in  the  hands  of 
the  officer  because  it  is  in  custody  of  law,*'  and  that  if  the  property 
were  unlawfully  taken  from  the  prisoner  it  is  not  subject  to  garnish- 
ment because  a  wrongful  use  of  criminal  process  was  made  in  getting 
possession  of  it.^®    In  support  of  this  proposition  it  is  argued  that,  in 

>• 

14.  Stern  v.  Butler,  123  Ala.  606,   kinson,   1    Humph.    (Tenn.)    300,   34 
26.  So.  359,  82  A.  S.  R.  146.  Am.  Dec.  650  and  note. 

15.  Cowart  v.  W.  E.  Caldwell  Co.,  This  exception  has  been  denied. 
134  Ga.  544,  68  S.  E.  500,  30  L.R,A.  Allen  v.  Gerard,  21  R.  I.  467,  44  Atl. 
(N.S.)  720  and  notej  Boylan  v.  Hines,  592,  79  A.  S.  R.  816,  49  L.R.A.  351. 
62  W.  Va.  486,  59  S.  E.  503,  125  17.  Oppenheimer  v.  Marr,  31  Neb. 
A,  S.  R.  983, 13  LJl.A.(N.S.)  757  and  811,  48  N.  W.  818,  28  A.  S.  R.  539 
note.  and  note;  Turner  v.  Gibson,  105  Tex. 

16.  King  V.  Moore,  6  Ala.  160,  41  488,  151  S.  W.  793,  43  L.R.A.(N.S.) 
Am.  Dec.  44  and  note;  Pierce  v.  Carle-  571  and  note. 

ton,  12  111.  358,  54  Am.  Dec.  405  and  18.  Langdon  v.  Lockett,  6  Ala.  727, 

note;   Ligbtner   v.   Steinagd,   33    111.  41  Am.  Dec.  78.  and  note. 

510,  85  ibn.  Dec.  292  and  note;  Com-  19.  Holker  v.  Hennessey,  141  Mo. 

merce  Vault  Co.  v.  Barrett,  222  HI;  527,  42  S.  W.  1090,  64  A.  S.  R.  524 

169,  78  N.  E.  47, 113  A.  S.  E,  382  and  and  note,  39  L.R.A.  165. 

note.  6  Ann.  Cas.  652;  Tucker  v.  At-  20.  Commercial  Exch.  Bank  v,  Mc- 
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such  cases,  no  contractual  relation  exists  between  the  debtor  and  the 
garnishee.*  However,  it  has  been  held  that  an  officer  may  be  gar- 
nished for  money  which  he  has  taken  from  the  debtor  under  arr^t 
where  a  statute  makes  property  in  his  hands  subject  to  legal  process, 
if  the  arrest  was  made  in  good  faith  and  there  is  probable  ground  for 
believing  the  money  to  be  connected  with  the  offense  or  useful  as 
evidence  on  the  trial  of  the  prisoner,*  but  if  the  arrest  is  not  made 
in  good  faith,  or  if  the  money  is  not  seized  under  probable  ground 
for  the  belief  mentioned,  it  is  not  subject  to  garnishment;  or  if  the 
levy  is  procured  by  trickery  or  fradd  on  the  part  of  the  garnishing 
creditor,  it  is  invalid,  and  such  creditor,  as  well  as  the  officer  making 
the  levy  with  knowledge  of  the  fraud,  is  liable  in  damages.*  Money 
obtained  by  an  officer  of  a  person  arrested  for  murder,  not  at  the 
time  of  his  arrest,  or  from  his  person,  but  after  the  arrest,  from  the 
cabin  of  the  prisoner,  who  told  the  officer  where  to  find  the  money, 
is  not  property  in  custody  of  law,  although  in  the  custody  of  an 
officer  of  the  law,  where  it  had  no  connection  whatever  with  the 
cause  of  the  arrest,  and  was  not  necessary  for  any  purpose  as  evi- 
dence. The  officer,  in  such  a  case,  is  neither  more  nor  less  than  the 
bailee  of  the  prisoner,  and  such  money  may,  therefore^  be  reached 
by  garnishment* 

43.  Property  in  Hands  of  Receiver. — After  the  appointment  of  a 
receiver,  the  property  to  which  the  receivership  relates  is  in  the 
custody  of  the  law,  so  as  to  exempt  it  from  garnishment.*  This  has 
been  declared  to  be  the  rule  even  before  the  receiver  qualifies,*  or 
before  any  receiver  has  been  appointed,  where  a  bill  for  a  receivership 
has  been  entertained.'  However,  property  in  the  hands  of  a  receiver 
is  subject  to  garnishment  where  the  court  appointing  him  has  granted 
leave  to  institute  such  proceedings.  The  granting  of  leave  to  bring 
such  a  suit  rests  in  the  sound  discretion  of  the  court,  and  the  court 
has  also  the  power  and  discretion  to  set  aside  the  order  when,  in  its 

Leod,  65  la.  665, 19  N.  W.  329,  22  N.  N.  H.  482,  93  Am.  Bee.  45»  and  note. 
W.  919,  54  Am.  Rep.  36;  Morris  v.  4.  Coffee  v.  Haynes,  124  Cal.  561, 
Penniman,  14  Gray  (Mass.)  220,  74  57  Pac.  482,  71  A.  S.  R.  99  and  note. 
Am.  Dec.  675  and  note;  Hubbard  v.  5.  Adams  v.  Haskell,  6  Cal.  113,  6S 
Gamer,  115  Mich.  406,  73  N.  W.  390,  Am.  Dec.  491  and  note;  GWlman  v. 
69  A.  S.  R.  580;  Hill  v.  Hatch,  99  Ketcham,  84  Wis.  60,  54  N.  W.  395, 
Tenn.  39,  41  S.  W.  349,  63  A.  S.  R.   36  A.  S.  R.  899,  23  L.R.A.  52.  . 

822.  6.  Texas  Trunk  R.  Co.  v.  Lewis,  81 

1.  Cunningham  v.  Baker,  104  Ala.  Tex.  1,  16  S.  W.  647,  26  A.  S.  R.  776 
160,  16  So.  68,  53  A.  S.  R.  27  and  and  note.  Contra,  see  Farmers'  Bank 
note.  of  Delaware  v.  Beaston,  7  Gill  &  J. 

2.  Reifsnyder  v.  Lee^,  44  la.  101,  24    (Md.)  421,  28  Am.  Dec.  226. 

Am.  Rep.  733.  7.  Riesner  v.  Gulf,  etc.,  R.  Co.,  89 

8.  Ex  parte  Hum,  92  Ala.  102,  9  Tex.  656,  36  S.  W.  53,  59  A.  S.  R* 
So.  515,  25  A.  S.  R.  23  and  note,  13  84  and  note,  33  L.R.A.  171. 
L.R.A.  120;  Closson  v.  Morrison,  47 
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judgment,  it  has  been  impr(f)erly  made.  And  it  ha»  been  held  that 
a  debt  due  by  receivers  for  labor  and  services  rendei'^d  them  in  the 
(^ration  of  a  railroad  under  the  authority  of  the  court  may  be  gar- 
nished, inasmuch  as  what  is  sought  to  be  reax^hed  by  garnishment  is 
the  property,  not  of  the  railway .  company,  but  of  the  creditor  of  the 
receivers.  Also  funds  which  have  not  been  earned  by  the  property 
of  the  receivership  and  which  are  not  a  part  of  the  trust  property  of 
which  the  receivers  were  appointed  to  take  charge  are  subject  to  gar- 
nishment. It  seems  also  that  where  the  appointment  of  a  receiver  is 
void,  property  in  his  hands  is  subject  to  garnishment®  Again,  the 
garnishment  of  a  receiver  is  effective  when  the  moneys  in  his  hands 
have  been  distributed  by  the  court  and  directed  to  be  paid  in  specified 
sums  to  the  several  parties  entitled  thereto,  and  the  garnishment  is 
of  the  interest  of  one  of  such  parties.*  Where  property  has  once 
vested  as  the  property  of  a  receiver  by  the  law  of  the  state  where  the 
property  was  situated,  the  law  of  another  state  will  not  divest  the 
receiver  of  his  right  to  it  if  he  takes  it  into  such  state  in  the  perform- 
ance of  his  duty.  Comity  in  such  cases  prevails  to  exempt  the  prop- 
erty from  attachment  in  a  foreign  jurisdiction,  when  taken  there 
under  authority  from  the  foreign  court.*® 

44.  Property  Held  by  Trustee  in  Bankruptcy. — It  is  a  well-settled 
rule  that  funds  in  the  hands  of  a  trustee  in  bankruptcy  cannot  be 
reached  by  a  writ  of  garnishment  issued  from  a  state  court.  The 
reason  given  for  this  rule  is  that  to  permit  funds  held  by  the  bank- 
ruptcy court  to  be  garnished  would  defeat  the  very  purpose  for  which 
such  funds  are  held.  It  has  also  been  held  that  moneys  payable 
under  a  composition  in  bankruptcy  cannot  be  interfered  with  by 
proceedings  in  a  state  court,  on  the  ground  that  payments  to  creditors 
imder  a  composition  resolution  are  analogous  to  dividends  payable 
by  a  trustee,  or  moneys  payable  by  an  order  of  court;  that  compo- 
sition proceedings  are  another  mode  of  distributing  the  bankrupt's 
estate,  the  bankrupt  administering  the  estate  himself  instead'  of  a 
trustee.  Furthermore,  it  has  been  held  in  a  number  of  decisions  that 
the  funds  held  by  a  trustee  in  bankruptcy  are  not  subject  to  garnish- 
ment even  after  distribution  is  ordered,  the  funds  remaining  in  the 
custody  of  the  court  until  the  trustee  actually  distributes  them  to 
the  creditors.** 

8.  Robertson  v.  Detroit  Pattern  Atl.  442,  132  A.  S.  R.  775.  And  see 
Works,  152  Mich.  612, 116  N.  W.  196,  Silman  v.  Ketchum,  84  Wis.  60,  36 
15  Ann«  Cas.  131  and  note.  A.  S.  R.  899. 

9.  Dunsmoor  v.  Furstenfeldt,  88  11.  Rockland  Sav.  Bank  v.  Alden, 
Cal.  522,  26  Pac.  618,  22  A.  S.  R.  331,  103  Me.  230,  68  Atl.  863, 13  Ann.  Cas. 
22  L.R.A.  508.  806  and  note,  14  L.R.A.(N.S.)   1220 

10.  Somerset  Coal  Co.  v.  Diamond  and  note. 
State  Steel  Co.,  224  Pa.  St.  217,  73 
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45.  Property  Held  by  Executor  or  Administrator. — ^Funds  held  by 
executors  or  administrators  in  their  representative  capacity  cannot  be 
reached  by  garnishment  proceedings,  in  the  absence  of  a  statutory 
provision  to  this  effect,  according  to  the  great  weight  of  authority.^* 
There  are,  however,  a  few  early  decisions  to  the  contrary  which  are, 
in  the  main,  based  on  the  broad  language  of  garnishment  statutes.^* 
This  general  rule  against  garnishment  of  funds  in  the  hands  of  an 
executor  or  administrator  prevents  the  garnishment  of  funds  held 
by  an  executor  or  administrator  on  account  of  a  debt  owed  by  the 
decedent.  It  also  prevents  the  garnishment,  by  a  creditor  of  a  legatee 
or  distributee,  of  a  legacy  or  distributive  share  of  his  debtor  in  the 
bands  of  the  executor  or  administrator.**  While,  prior  to  a  decree 
of  distribution,  money  in  the  hands  of  an  executor  or  administrator 
cannot  be  reached  by  garnishment  against  the  creditors,  heirs,  or 
devisees  of  the  estate,  the  rule  does  not  hold  good  after  the  decree  of 
distribution  has  been  made,  as  by  such  decree  each  share  is  finally 
and  definitely  ascertained,  and  a  cause  of  action  exists,  therefore, 
against  the  representative  in  his  individual  capacity  in  favor  of  the 
distributee.  An  adjudication  upon  the  settlement  of  an  administrator, 
directing  him  to  pay  over  a  sum  of  money,  does  not  differ  in  principle 
from  any  other  judgment,  and  after  such  an  adjudication  is  had, 
the  fund  may  be  garnished  in  his  hands  in  a  suit  against  the  person 
in  whose  favor  such  adjudication  was  made.**  However,  the  admin i^ 
trator  cannot  be  garnished  to  reach  funds  to  satisfy  a  judgment 
against  the  intestate's  heirs  and  legatees,  if,  prior  to  his  appointment, 
they  have  assigned  their  interest  in  the  estate.*^  Statutes  in  some 
jurisdictions  make  executors  and  administrators  liable  in  garnish- 
ment,*' in  some  instances,  even  before  the  distributive  shares  have 
been  ascertained.*^  In  some  states,  the  general  statutes  have  been 
held  sufficiently  comprehensive  to  include  executors  and  adminis- 
trators.    Though  it  has  been  held  that  an  administrator  may   be 

m 

12.  Hudson  v.  Saginaw  Circuit  naw  Circuit  Judge,  114  Mich.  116,  72 
Judge,  114  Mich.  116,  72  N.  W.  162,  68  N.  W.  162,  68  A.  S.  R.  465,  47  L.R.A. 
A.  S.  R.  465,  47  L.R.A.  345  and  note;  345;  Richards  v  Griggs,  16  Mo.  416, 
Robinson  v.  Woelpper,  1  Whart.  (Pa.)  57  Am.  Dec.  240. 

179,  29  Am.  Dec.  44;  Shewell  v.  Keen,       Notes:   59  L.R.A.   387;   13  L.R.A. 

2  Whart.  (Pa.)  332,  30  Am.  Dec.  266  (N.S.)  759;  2  Ann.  Cas.  924  et  seq. 
and  note ;  Brewer  v.  Hutton,  45  W.  Va.       16.  Pugh  v.  Jones,  134  la.  746,  112 

106,  30  S.  E.  81,  72  A.  S.  R.  804  and  N.  W.  225,  120  A.  S.  R.  451,  13  Ann. 

note.  Cas.  499,  11  L.R.A. (N.S.)  706. 

13.  Beck's  Estate,  133  Pa.  St.  51,  17.  Evans  v.  Cleary,  125  Pa.  St. 
19  Atl.  302,  19  A.  S.  R.  623  and  note.  204,  17  Atl.  440,  11  A.  S.  R.  886. 

14.  Orlopp  V.  Schueller,  72  Ohio  St.  Notes :  47  L.R.A.  345  et  seq. ;  2  Ann. 
41,  73  N.  E,  1012,  106  A.  S.  R.  583  Cas.  921  et  seq. 

and  note,  2  Ann.  Cas.  919  and  note.  18.  Stratton    v.    Ham,   8    Ind.    84, 

15.  In  Re  Nerac,  35  Cal.  392,  95  Am.   65  Am.  Dec.  754. 
Dec.  Ill  and  note;  Hudson  v.  Sagi- 
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made  garnishee  for  the  amount  owing  him  for  fees,  in  a  proceeding 
to  collect  a  debt  against  him  individually,  a  conflict  of  authority  on 
this  question  must  be  admitted.** 

46.  Property  Held  by  Guardian. — ^It  is  generally  held  that  the 
funds  held  by  a  guardian  are  not  subject  to  garnishment,  in  the 
absence  of  a  specific  statute,  as  such  funds  are  under  the  control  of 
the  court  appointing  the  guardian,  and  cannot  be  paid  out  or  expended 
except  upon  the  order  of  that  court,  and  to  allow  such  funds  to  be 
taken  on  process  of  garnishment  might  lead  to  a  clash  of  jurisdiction. 
There  are,  however,  decisions  which,  though  not  grounded  on  statute, 
are  to  the  effect  that  funds  held  by  a  guardian  may  be  garnished 
and  by  reason  of  the  wording  of  the  statutes  of  some  jurisdictions 
garnishment  of  funds  held  by  a  guardian  is  held  proper.^ 

IV.  Jurisdiction 

47.  In  General. — Jurisdiction  of  garnishment  proceedings  is  purely 
statutory.  Where  the  tribunal  is  of  limited  jurisdiction,  or  the  pro- 
ceedings are  particularly  described  by  statute,  the  course  of  procedure 
so  described,  must  on  its  face  appear  to  have  been,  at  least,  substan- 
tially complied  with,  or  the  case  must  by  the  proceedings  disclose  itself 
to  be  within  the  limited  jurisdiction.^  Federal  courts  have  an  un- 
doubted right  to  issue  garnishment  as  a  means  of  satisfying  their 
judgments;  but  it  must  be  exerted  according  to  the  law  of  the  state 
wherein  the  court  is  sitting.* 

48.  Amount  in  Controversy. — Where  a  court  of  record  has  juris- 
diction only  of  actions  wherein  the  amount  in  controversy  exceeds 
a  specified  sum,  it  is  generally  agreed  that  the  court  has  jurisdiction 
over  the  fund  in  a  garnishee's  hands  though  it  is  less  than  the  juris- 
dictional amount,  if  the  amount  in  controversy  in  the  principal  action 
is  within  the  limits  of  the  jurisdiction  of  the  court.  Conversely, 
where  the  jurisdiction  of  the  court  is  limited  as  to  amount,  the  court 
may- take  jurisdiction  of  a  garnishment  proceeding,  though  the  gar- 
nishee owes  the  defendant  in  the  principal  action  a  sum  in  excess 
of  the  limit  of  the  court's  jurisdiction,  if  the  amount  in  controversy 
in  the  principal  action  is  within  the  court's  jurisdiction.  The  money 
or  property  in  the  garnishee's  hands  in  excess  of  the  plaintiff's  demand 
is  not  affected  by  the  garnishment  proceedings.  The  reason  for  the 
rule  is  that  the  court  does  not  render  judgment  against  the  garnishee 
for  the  amount  of  his  indebtedness,  where  it  exceeds  the  judgment 

19.  Sanders  v.   Hemdon,   122   Ky.  706  and  note;  Davis  v.  Drew,  6  N.  H. 
760,  93  S.  W.  14,  121  A.  S.  R.  493,  5  399,  25  Am.  Dec.  467. 
L.R.A.(N.S.)  1072  and  note.  1.  Shivers  v.  Wilson,  5  Har.  &  J. 

20.  Pugh  V.  Jones,  134  la.  746,  112  (Md.)  130,  9  Am.  Dec.  497. 

N.  W.  225,  120  A.  S.  R.  451,  13  Ann.  2.  Crawford  v.  Slade,  9  Ala.  887,  44 
Cas.  499  and  note,  11  L.R.A.(N.S.)    Am.  Dec.  463. 
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in  the  principal  action,  but  only  for  the  amount  of  the  judgment 
against  the  defendant  in  the  principal  action.' 

49.  Residence  of  Debtor. — It  is  not  essential  that  the  debtor  reside 
within  the  jurisdiction  wherein  garnishment  proceeding*  are  insti- 
tuted, in  order  to  make  such  proceedings  valid.^  Jurisdiction  in 
garnishment  of  a  debt  due  to  a  nonresident  may  be  acquired  without 
service  on  him  except  by  publication,^  and  a  judgment  so  obtained 
against  him  is  entitled  to  full  faith  and  credit  in  other  states,  and  no 
constitutional  rights  of  the  debtor  are  violated  thereby.* 

50.  Residence  of  Garnishee. — The  fact  that  the  garnishee  is  a 
nonresident  does  not  prevent  the  maintenance  of  garnighment  pro- 
ceedings provided  service  of  process  can  be  made  on  him  personally 
within  the  jurisdiction  of  the  court  and  the  claim  against  him  is 
such  that  his  creditor  could  have  sued  him  thereon  at  the  place  where 
the  garnishment  proceedings  are  instituted.  A  judgment  in  such  pro- 
ceedings is  full  protection  to  the  garnishee  against  his  creditor  as 
well  as  subsequent  garnishing  creditors  at  the  place  of  his  residence.' 
A  similar  rule  has  been  applied  to  foreign  corporations,  on  whom 
process  may  be  served,®  and  if  a  corporation  be  regarded  as  incor- 
porated in  several  states,  it  may  be  garnished  in  any  one  of  them.* 
But  doing  business  in  a  state  through  agents  is  not  sufficient  to  give 
jurisdiction  over  the  corporation,*^  and  a  foreign  insurance  company 
cannot  be  garnished  in  a  slate  where  it  does  business  through  an 
agent,  by  a  resident  thereof  on  account  of  its  indebtedness  to  a  non- 
resident defendant,  arising  from  a  loss  occurring  in  another  st-ate, 
especially  where  under  the  statute  such  defendant  cannot  maintain 

3.  Davis  V.  Choctaw,  etc.,  R.  Co.,  7.  Harris  v.  Balk,  198  U.  S.  215,  25 
73  Ark.  120,  83  S.  W.  318,  3  Ann.  Gas.  S.  Ct.  625,  49  U.  S.  (L.  ed.)  1023,  3 
658  and  note.  Ann.   Cas.   1084   and   note,  reversing 

4.  Davis  v.  Cleveland,  etc.,  R.  Co.,  Balk  v.  Harris,  124  N.  C.  467,  32  S. 
217  U.  S.  157,  30  S.  Ct.  463,  54  U.  S.  E.  799,  70  A.  S.  R.  606,  45  L.R.A. 
(L.  ed.)  708,  18  Ann.  Cas.  907,  27  267;  Pennsylvania  R.  Co.  v.  Rogers, 
L.R.A.(N.S.)  823;  Elson  v.  Chicago,  52  W.  Va*.  450,  44  S.  E.  300,  62  L.R.A. 
etc.,  R.  Co.,  154  la.  96,  134  N.  W.  178  and  note.  Contra,  McKinney  v. 
547,  Ann.  Cas.  1914A  955,  43  L.R.A.  Mills,  80  Minn.  478,  83  N.  W.  452,  81 
(N.S.)   531;  McCann  v.  Randall,  147   A.  S.  R.  278. 

Mass.  81,  17  N.  E.  75,  9  A.  S.  R.  666       Note :  100  Am.  Dee.  509. 

and  note.  8.  Hannibal,  etc.,  R.  Co.  v.  Crane, 

5.  Biggert  v.  Straub,  193  Mass.  77,  102  111.  249,  40  Am.  Rep.  581. 

78  N.  E.  770,  118  A.  S.  R.  449 ;  Berry  9.  Johnson  v.  Union  Pac.  R.  Co.,  29 

V.  Davis,  77  Tex.  191,  13  S.  W.  978,  R.  I.  80,  69  Atl.  298, 132  A.  S.  R.  799. 

19  A.  S.  R.  748  and  note.  As   to   a  single   corporation   existing 

6.  Chicago,  etc.,  R.  Co.  v.  Sturm,  mider  the  laws  of  two  or  more  states, 
174  U.  S.  710,  19  S.  Ct.  797,  43  U.  S.  see  Corporations,  vol.  7,  p.  89. 

(L.  ed.)  1144;  Hogle  v.  Mott,  62  Vt.  10,  Boyle  v.  Musser-Sauntry  Land, 
255,  20  Atl.  276,  22  A.  S.  R.  106  and  etc.,  Co.,  88  Minn.  456,  93  N.  W.  520, 
note.  97  A.  S.  R.  538;  Douglas  v.  Phenix 

There  exists  some  authority  to  the  Ins.  Co.,  138  N.  Y.  209,  33  N.  E.  938, 
contrarv.     See  67  L.R.A.  209  note.       34  A.  S.  R.  448,  20  L.R.A.  118. 
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an  action  on  his  claim  within  the  state.    The  voluntary  appearance 
of  such  defendant  in  the  main  action  does  not  confer  jurisdiction 
in  the  garnishment  proceeding.^^    There  are  cases  which  hold  that 
a  nonresident  may  be  summoned  as  a  garnishee  at  a  time  when  he 
is  temporarily  within  the  state,  provided  he  has  in  his  possession  at 
that  time  property  belonging  to  the  principal  debtor  or  owes  him  a 
debt  or  other  obligation  payable  or  dischargeable  within  the  state 
where  the  garnishment  proceedings  are  instituted,  but  not  otherwise.*^ 
The  nonresident,  if  properly  served,  must  appear  and  answer.     If  he 
fails  to  appear,  judgment  by  default  will  be  entered  against  him.    If 
he  appears  and  shows  that  he  had  not  at  the  time  of  the  service  of  the 
process  any  property  of  the  principal  defendant  within  the  state  and 
was  not  bound  to  him  upon  any  debt  or  contract  to  be  paid  or  dis- 
charged within  the  state,  he  wnll  not  be  charged  as  garnishee.**    There 
are  cases,  it  is  true,  which  deny  the  right  to  make  a  nonresident  a 
garnishee,  even  though  process  can  be  served  on  him,  some  of  which 
are  based  on  statutes  confirming  the  right  to  garnishment  to  resident 
garnishees.    Even  in  such  jurisdictions,  however,  where  a  partnership 
is  composed  of  resident  and  nonresident  partners,  fmids  in  its  hands 
may  be  garnished  by  service  on  the  resident  partner  or  partners.** 
As  a  matter  of  construction,  it  has  been  held  that  a  foreign  corpora- 
tion is  not  subject  to  garnishment  under  a  statute  providing  that  no 
person  shall  be  summoned  as  trustee  unless  he  resides  in  the  state.** 
From  what  has  been  said  it  must  not  be  concluded  that  it  is  neces- 
sary that  the  garnishee  be  within  the  jurisdiction  of  the  court,  for  if 
jurisdiction  can  be  obtained  of  the  debtor  and  the  res,  garnishment 
.  may  be  maintained  against  a  nonresident  garnishee.**    Again,  juris- 
diction may  be  obtained  in  garnishment  proceedings  even  though 
both  the  debtor  and  garnishee  are  not  residents  of  the  state  wherein 
such  proceedings  are  instituted.*'    A  debt  may  be  garnished  in  any 
state  in  which  process  of  garnishment  may  be  served  on  the  debtor, 
or  in  which  he  might  be  sued  and  a  personal  judgment  entered  against 
him,  baaed  on  service  of  process  within  the  state.    The  effect  of  the 

11.  Morawitz  v.  Stin  Ins.  Office,  96  67  L.R.A.  209;  Baltimore,  etc.,  R.  Co. 
Wis.  175,'  71  N.  W.  109,  65  A.  S.  R.  v.  Allen,  58  W.  Va.  388,  52  S.  E.  465, 
43.  112  A.  S.  R.  975  and  note,  3  L.R.A. 

12.  Neufelder  v.  German-Ameriean  (N.S.)  608  and  note;  Renier  v.  Hnrl- 
Ins.  Co.,  6  Wash.  336,  33  Pac.  870,  36  but,  81  Wis.  24,  50  N.  W.  783,  29  A. 
A.  S.  R.  166,  22  IaR.A.  287.  S.  R.  SSO,  14  L.RA.  562. 

Note:  3  Ann.  Cas.  1088.  17.  Harris  v.  Balk,  198  U.  S.  215, 

18.  Lawrence  v.  Smith,  45  N.  H.  533,  25  S.  Ct.  625,  49  U.  S.  (L.  ed.)  1023, 

86  Am.  Dec.  183.  3  Ann.  Cas.  1084  and  note,  reversing 

14.  Note:  3  Ann.  Cas.  1088.  124  N.  C.  467,  32  S.  E.  799,  70  A.  S. 

15.  Craig  v.  Gunn,  67  N.  H.  92,  30  R.  606,  45  L.R.A.  257;  McShane  v. 
Atl.  860,  27  L.R.A.  511.  Knox,  103  Minn.  268,  114  N.  W.  955, 

16.  Goodwin  v.  Clavton,  137  N.  C.  20  L.R.A.(N.S.)  271, 
224,  49  R.  E.  173,  107  A.  S.  R.  479. 
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garnishment  is  not  dependent  upon  residence  in  the  state  of  the 
debtor,  nor  is  it  necessary  that  the  person  or  corporation  garnished 
be  a  resident  of  the  state,  if  he  or  it  is  within  the  state  at  the  time 
the  garnishment  process  is  served.^*  In  accordance  with  this  view, 
it  has  been  held  that  a  debt  due  from  one  corporation  to  another, 
without  any  limitation  with  respect  to  payment,  may  be  garnished 
in  the  hands  of  such  corporation  in  any  state  where  jurisdiction  of 
the  debtor  can  be  secured,  although  neither  debtor  nor  creditor  is 
located  therein.^*  However,  it  has  been  held  that  no  jurisdiction  can 
be  obtained  if  neither  the  debtor  nor  garnishee  reside  within  the 
jurisdiction  and  no  property  of  the  debtor  is  found  therein,*®  and  the 
fact  that  the  garnishee  is  temporarily  within  the  state  has  been  held 
insufficient  to  confer  jurisdiction  in  such  cases.*  Where  the  garnishee 
is  a  resident  jurisdiction  may  be  obtained  though  the  debtor  is  a 
nonresident.*  In  such  cases,  constructive  service  upon  the  nonresi- 
dent debtor  is  sufficient.*  Such  proceedings  are  proper  even  though 
the  debt  of  the  garnishee  be  payable  at  the  residence  of  the  debtor.* 
In  such  cases,  however,  the  judgment  rendered  against  the  nonresident 
debtor  must  be  in  rem  only  and  not  in  personam,^  and  it  has  been 
held  that  a  judgment  against  a  garnishee  based  upon  a  personal 
judgment  rendered  against  a  nonresident  defendant  without  personal 

18.  Lancashire  Ins.  Co.  v.  Corbetts,  Notes:  69  A.  S.  R.  124;  85  A.  S.  R. 
165  111.  592,  46  N.  E.  631,  56  A.  S.   924. 

R.  275  and  note,  36  L.R.A.  640.  3.  German  Bank  v.  American  Fire 

19.  Wiener  v.  American  Ins.  Co.  of  Ins.  Co.,  83  la.  491,  50  N.  W.  53,  32 
Boston,  224  Pa.  St.  292,  73  Atl.  443,  A.  S.  R.  316;  Sutton  v.  Heinrie,  84 
23  L.R.A.(N.S.)  593.  Kan.   756,  115   Pac.   560,  34  L.R.A. 

20.  Lovejoy  v.  Albee,  33  Me.  414,  (N.S.)  238;  United  States  v.  Murdock, 
54  Am.  Dec.  630.  18  La.  Ann.  305,  89  Am.  Dec.  651; 

1.  National  Broadway  Bank  v.  Comstock  v.  Rayford,  1  Smedes  &  M. 
Sampson,  179  N.  Y.  213,  71  N.  E.  766,  (Miss.)  423,  40  Am.  Dec.  102;  Hart- 
103  A.  S.  R.  851,  66  L.RA..  606.  z«Jl  v.  Vigen,  6  N.  D.  117,  69  N.  W. 

2.  Planters'   Chemical,  etc.,   Co.   v.  203,  66  A.   S.  R.  589  and  note,  35 

Waller,  160  Ala.  217,  49  So.  89,  135  ^-^^-t.^^oV'  £'^qQ^''^''l'Q  5'  W 'pT' 
A.  S.  R.  93  and  note;  Molyneux  v.  Sf^"*'^!'  ^l  ^?IL°-  ^^^'  ^?  ^'^'  ^1, 
Sevmonr  30  Qa  440  76  Am  Dec  ^^  ^'  ^'  ^'  ^®^  *^^  °®^'  ^^^  ^' 
tin^noTe;  W^bSh^R   Co"^  v!  Dot  ^t^J^J\  %''i  ,V  ^'  '''' 

T\  '^'  i'l'  ^'r  'i  ^'  f  'v'r^  J!  Baxter  v!  AnLwsrm  Ga,  120, 

^•3  ^-  ^^'o^Ti'"^?oA^'';i     ^«oo*  62   S.   E.  42,  20   L.R.A.(N.S.)    268; 

V.  Thompson,  31  Kan   180, 1  Pao.  622,  ^^^^^  Hardware,  etc.,  Co.  v.  Lang, 

47  Am.  Rep.  497;   Serviss  v.  Wash-  i27  Mo.  242,  29  S.  W.  1010,  48  A.  S. 

tenaw  Circuit  Judge,  116  Mich.  101,  r,  ^26  and  note,  27  L.R.A.  651;  Neu- 

74  N.  W.  310,  72  A.  S.  R.  507;  Haw-  f elder  v.  North  British,  etc.,  Ins.  Co., 

ley  V.  Hurd,  72  Vt.  122,  47  AtL  401,  IQ  Wash.  393,  39  Pac.  110,  45  A.  S. 

82  A.  S.  R.  922,  52  L.R.A.  195;  Bal-  R.  793  and  note, 

timore,  etc.,  R.  Co.  v.  Allen,  58  W.  Va.  5.  Hartzell  v.  Vigen,  6  N.  D.  117, 

388,  52  S.  E.  465,  112  A.  S.  R.  975  69  N.  W.  203,  66  A.  S.  R.  589,  35 

and  note,  3  L.R.A.(N.S.)   608.  L.R.A.  451. 
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service  upon  or  appearance  by  the  l&tter,  is  void.*  Some  courts,  con- 
trary to  the  weight  of  authority,  have  held  that  a  debt  due  a  non- 
resident cannot  be  garnished  where  personal  service  on  him  cannot 
be  obtained.^  It  is  clear  that  one  indebted  to  a  nonresident  cannot 
place  money  in  a  bank  to  his  credit,  in  defiance  of  his  wishes,  for 
the  purpose  of  conferring  jurisdiction  in  attachment  proceedings 
upon  a  court  where  the  bank  is  located.®  The  proper  tribunal  to 
determine  whether  a  garnishee  may  be  charged  as  such  on  the  facts 
of  his  disclosure  is^  obviously,  the  court  in  which  the  garnishment 
action  is  pending.* 

51.  Situs  of  Property  or  Debt  Garnished. — ^While  there  are  cases 
holding  that  jurisdiction  of  the  property  which  the  creditor  seeks 
to  reach  by  garnishment  is  essential  to  the  jurisdiction  of  the  court,^* 
the  better  rule  would  seem  to  be  that  where  personal  service  is  had 
upon  both  defendant  and  garnishee,  the  situs  of  the  property,  as 
determined  by  the  residence  of  the  parties,  is  immaterial.*^  Where 
the  question  of  situs  is  material,  it  has  been  laid  down  that  the  situs 
of  a  debt  for  purposes  of  garnishment  is  where  the  principal  debtor, 
that  is,  the  creditor  of  the  garnishee,  resides,**  and  this  principle 
applies  even  though  the  debt  is  payable  elsewhere  than  at  the  resi- 
dence of  the  principal  debtor,  according  to  many  courts,*'  and  if 
jurisdiction  of  the  garnishee  is  obtained,  it  may  be  regarded  as  imma- 
terial,** at  least  where  the  garnishee  interposes  no  claim  that  he 
cannot  be  compelled  to  make  payment  at  a  place  other  than  that 

6.  Southern  R.  Co.  v.  Ward,  123  268,  U4  N.  W.  955,  20  L.R.A.(N.S.) 
Ala.  400,  26  So.  234,  82  A.  S.  R.  129.  271  and  note. 

7.  Reimers  v.  Seatco  Mfg.  Co.,  70  12.  East  Tennessee,  etc.,  R.  Co.  v. 
Fed.  573,  37  U.  S.  App.  426,  17  C.  Kennedy,  83  Ala.  462,  3  So.  852,  3 
C.  A.  228,  30  L.R.A.  364;  Louisville,  A.  S.  R.  755;  Louisville,  etc.,  R.  Co. 
etc.,  R.  Co.  V.  Nash,  118  Ala.  477,  23  v.  Nash,  118  Ala.  477,  23  So.  825,  72 
So.  825,  72  A.  S.  R.  181  and  note,  41  A.  S.  R.  181  and  note,  41  L.R.A.  331; 
L.R.A.  331.  Johnson  v.  Union  Pac.  R.  Co.,  29  R. 

8.  Saxony  Mills  v.  Wagner,  94  Miss.  I.  80,  69  Atl.  298,  132  A.  S  R.  799 ; 
233,  47  So.  899,  136  A.  S.  R.  575,  19  Neufelder  v.  German  American  Ins. 
Ann.  Cas.  199,  23  L.R.A.(N.S.)   834.  Co.,  6  Wash.  336,  33  Pac.  870,  36  A. 

9.  American  Hardwood  Lumber  Co.  S.  R.  166,  22  L.R.A.  287  and  note. 
V.  Joannin-Hansen  Co.,  99  Minn.  305,       Note :  69  A.  S.  R.  117. 

109  N.  W.  403,  9  Ann.  Cas.  477.  And  see  generally,  as  to  the  situs 

10.  Buckeye  Pipe  Line  Co.  v.  Fee,  of  debts,  Conflict  of  Laws,  vol.  5, 
62  Ohio  St.  543,  57  N.  E.  446,  78  A.  p.  930. 

S.  R.  743  and  note;  Ireland  v.  Globe  13.  Harvey  v.  Great  Northern  R. 
Milling,  etc.,  Co.,  19  R.  I.  180,  32  Atl.  Co.,  50  Minn.  405,  52  N.  W.  905,  17 
921,  61  A.  S.  R.  756,  29  L.R.A.  429;  L.R.A.  84;  Southern  Pac.  R.  Co.  v. 
Bates  v.  Chicago,  etc.,  R.  Co.,  60  Wis.  Lyon,  99  Miss.  186,  54  So.  728,  Ann. 
296,  19  N.  W.  72,  50  Am.  Rep.  369.  Cas.  1913D  800,  34  L.R.A. (N.S.)  234 
Contra,  Tootle  v.  Coleman,  107  Fed.   and  note. 

41,  46  C.  C.  A.  132,  57  L.R.A.  120.  14.  Harris  v.  Balk,  198  U.  S.  215, 

Note:  100  Am.  Dec.  509.  25  S.  Ct.  625,  49  U.  S.  (L.  ed.)  1023, 

11.  McShane   v.   Knox,   103   Minn.   3  Ann.  Cas.  1084,  reversing  124  N.  C. 
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agreed  upon.**  There  are,  however,  many  deciflions  to  the  eflfoct 
that  the  situs  of  the  debt  is  determined  by  the  place  where  it  is 
payable.**  Some  courts  take  the  po$ition  tliat  a  debt  has  no  situs 
for  the  purpose  of  garnishment  in  a  state  of  which  the  plaintiff, 
defendant,  and  garnishee  are  all  nonresidents,*'  while  others  hold 
that  the  situs  of  a  debt  for  the  purpose  of  garnishment  is  not  only 
at  the  domicil  of  the  debtor,  but  in  any  state  in  which  the  garnishee 
may  be  found,  provided  the  law  of  that  state  permits  the  debtor  to 
be  garnished,  and  the  court  acquires  jurisdiction  over  the  garnishee 
through  his  voluntary  appearance  or  actual  service  of  process  upon 
him  within  the  state.*®  While  there  are  decisions  to  the  effect  that 
where  a  promissory  note  or  other  instrument  evidences  the  debt  gar- 
nishment will  not  lie  in  a  state  if  the  evidence  of  indebtedness  is 
in  another  state,**  the  better  view  is  that  debts  evidenced  by  notes, 
and  the  like  are  governed  by  the  same  rules  as  debts  not  evidenced 
by  instruments  in  writing.*®  The  situs  of  property  does  not  follow 
the  residence  of  the  garnishee,  if  it  be  in  the  custody  of  a  common 
carrier  and  is  outside  of  the  state,  or  in  course  of  transportation  to 
a  point  outside  the  state.*  The  place  where  the  contract  was  made 
giving  rise  to  the  debt  due  from  the  gajnishee  has  been  deemed  of 
importance  in  fixing  the  right  of  garnishment  within  the  meaning 
of  some  garnishment  statutes.*    The  right  to  garnish  a  foreign  judg- 

467,  32  S.  E.  799,  70  A.  S.  R.  606  766,  103  A.  S.  R.  851,  66  L.R.A.  606; 

and  note,  45  L.R.A.  257  and  note.  Morawetz  v.  Sun  Ins.  Office,  96  Wis. 

There  are,  however,  decisions  to  the  175.  71  N.  W.  109,  65  A.  S.  R.  43. 

contrary.    Steer  v.  Dow,  75  N.  H.  95,  18.  Kansas    City,    etc.,    R.    Co.    v. 

71  Atl.  217,  20  L.R.A.(N.S.)  263.  Parker,  69  Ark  401,  63  S.  W.  996,  86 

15.  McShane  v.  Knox,  103  Minn.  A.  S.  R.  205  and  note;  Lancashire 
268,  114  N.  W.  955,  20  L.R.A.N.S.)  Ins.  Co.  v.  Corbetts,  165  111.  592,  46 
271  and  note.  N.  E.  631,  56  A.  S.  R.  275,  36  L.R.A. 

16.  Wilmington,  etc..  National  Bank  640;  Southern  Pac.  R.  Co.  v.  Lyon, 
V.  Fiirtick,  2  Marv.  (Del.)  35,  42  Atl.  99  Miss.  186,  54  So.  728,  Ann.  Cas. 
479,  69  A.  S.  R.  99  and  note,  44  L.R.A.  1913D  800  and  note,  34  L.R.A.  (N.S.) 
115;    Central   of    Georgia   R.    Co.   v.  234. 

Brinson,  109  Ga.  354,  34  S.  E.  597,  77  Note :  69  A.  S.  R.  115. 

A.    S.    R.    382    and    note;    American  19.  Bowen  v.  Pope,  125  HI.  28,  17 

Cent.  Ins.  Co.  of  St.  Louis  v.  Hettler,  N.  E.  64,  8  A.  S.  R.  330  and  note. 

37  Neb.  849,  56  N.  W.  711,  40  A.  S.  20.  Winslow  v.  Fletcher,  53  Conn. 

R.  522;  BuUard  V.  Chaffee,  61  Neb.  83,  390,  4  Atl.  250,  55   Am.   Rep.   122; 

84   N.   W.   604,   51   L.R.A.   715   and  Bragg  v.  Gaynor,  85  Wis.  468,  55  N. 

note;  Baltimore,  etc.,  R.  Co.  v.  Allen,  W.  919,  21  L.R.A.  161. 

58  W.  Va.  388,  52  S.  E.  465,  112  A.  Note:  69  A.  S.  R.  113. 

S.  R.  975  and  note,  3  L.R.A.N.S.)  608  And  see  Conflict  of  Laws,  vol.  5, 

and  note.  p.  930. 

17.  Reimers  v.  Seatco  Mfg.  Co.,  70  1.  Montrose  Pickle  Co.  v.  Dodson, 
Fed.  573,  37  U.  S.  App.  426,  17  C.  C.  etc.,  Mfg..  Co.,  76  la.  172,  40  N.  W. 
A.  228,  30  L.R.A.  364;  McKinney  v.  705, 14  A.  S.  R.  213,  2  L.R.A.  417  and 
Mills,  80  Minn.  478,  83  N.  W.  452,  81  note. 

A.  S.  R.  278;  National  Broadway  Bank       Note:  69  A.  S.  R.  125. 
V.  Sampson,  179  N.  Y.  213,  71  N.  E.       2.  Cromwell  v.  Royal  Canadian  Ins, 
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ment  which  is  sometimes  denied  on  other  grounds*  has  also  been 
denied  on  the  ground  that  its  situs  is  where  it  was  rendered,  though 
this  has  been  questioned.*  A  state  may  by  statute,  within  the  limits 
of  due  process  of  law,  fix  the  situs  of  debts  for  the  purpose  of  garnish- 
ment. For  example,  statutes  fixing  the  situs  of  a  debt,  for  purposes 
of  garnishment,  at  the  domicil  of  the  garnishee  have  been  upheld.*^ 

V.  Proceedings  to  Obtain  Garnishment 

In  OenercL 

52.  Parties. — ^The  garnishee  usually  is  not  made  a  party  to  the 
principal  action,  though  under  some  statutes  if  he  fails  to  answer 
or  fails  to  make  a  true  and  satisfactory  answer,  he  may  then  be 
made  a  party  defendant,  a  cause  of  action  being  stated  against  him 
by  the  plaintiff  on  behalf  of  the  defendant  debtor  *  That  a  garnishee 
was  not  made  a  party  to  the  principal  action  and  no  relief  was 
demanded  against  him  therein  does  not  prevent  the  court  from 
rendering  judgment  against  him  where  the  writ  of  garnishment  wa? 
served  on  him,  if  by  statute  it  is  not  necessary  to  commence  an 
action  against  the  garnishee  in  order  to  authorize  the  court  to  render 
judgment  against  him.'  Statutes  have  sometimes  been  enaeted  which 
allow  any  number  of  garnishees  to  be  embraced  in  the  same  sum- 
mons.® 

53.  Petition  or  Affidavit. — ^The  form  of  petition  or  affidavit  which 
the  plaintiff  in  a  garnishment  proceeding  is  required  to  file  is  con- 
trolled by  statute  in  the  several  states.  It  is  generally  required  that 
either  at  the  time  of  issuing  the  summons,  or  at  some  time  thereafter 
before  final  judgment  in  the  action,  the  plain tiflF,  or  his  attorney, 
shall  file  with  the  clerk  an  affidavit  stating  the  amount  of  the  plain* 
tiff's  claim  against  defendant  and  that  he  verily  believes  that  the 
garnishee  is  indebted  to  or  has  property  in  his  possession  or  under 
his  control  belonging  to  the  defendant,  and  that  such  defendant  has 
not  property  liable  to  execution  sufficient  to  satisfy  the  plaintiff's 

Co.,  49  Md.  366,  33  Am.  Rep.  258 ;  Ins.  Co.,  138  N.  Y.  209,  33  N.  E.  938, 

Krafve  v.  Hoy,  98  Minn.  141,  107  N.  34  A.  S.  B.  448,  20.L.B.A.  118. 

W.  966, 116  A.  S.  R.  346.  Note:  69  A.  S.  R.  118. 

3.  See  sapra,  par^  37.  6.  Sanders  v.  Hemdon,  122  Ky.  760, 

4.  Elson  V.  Chicago,  etc.,  B.  Co.,  154  93  S.  W.  14,  121  A.  S.  B.  493,  5 
la.  96, 134  N.  W.  547,  Ann.  Cas.  1914A  L.R.A.(N.S.)  1072. 

955  and  note,  43  L.RA.(N.S.)   631;  7.  Tiger  v.  Rogers  Cotton  Qeaner, 

Renier  v.  Hurlbut,  81  Wis.  24,  50  N.  etc.,  Co.,  96  Ark.  1,  130  S.  W.  585, 

W.  783,  29  A.  S.  B.  850,  14  L.R.A.  Ann.  Cas.  1912B  488,  30  L.R.A.(N.S.) 

562.  694. 

6.  Harvey   v.    Thompson,   128   Qa.  8.  Eau  Claire  Nat.  Bank  v.  Chippe- 

147,  57  S.  B.  104, 119  A.  8,  R.  373,  9  wa  Valley  Bank,  124  Wis.  520, 102  X. 

IJl.A.(N.S.)  765;  Douglass  v.  Phenix  W.  1068,  109  A.  S.  B.  966. 
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demand,  and  that  the  indebtedness  or  property  mentioned  in  such 
affidavit  is  to  the  best  of  the  knowledge  and  belief  of  the  person  mak- 
ing the  affidavit  not  by  law  exempt  from  seizure  or  sale  on  execution. 
An  allegation  of  the  residence  of  the  parties  may  also  be  required.* 
The  filing  of  such  affidavit  is  essential  to  give  jurisdiction  to  the 
court ;  *®  without  the  affidavit  the  proceedings  are  a  nullity.^^  The 
statement  of  the  material  facts  in  the  affidavit  must  be  certain  and 
definite  in  legal  point  of  view,  so  as  to  inform  those  entitled  to  defend 
the  action  what  particular  facts  they  must  repel.^*  An  affidavit  con- 
taining a  statement,  substantially  in  the  language  of  the  statute, 
that  the  garnishee  has  property  of  the  judgment  debtor,  is  sufficient 
to  show  that  the  garnishee  has  such  property.  Such  statement  is  not 
a  mere  conclusion  of  law.^*  Defects  in  the  affidavit  do  not  render 
the  judgment  void,**  and  a  variance  between  the  affidavit  and  the 
evidence  as  to  a  minor  matter  which  could  not  have  misled  the 
garnishee  may  be  disregarded.**  A  garnishee,  who  appears  and 
answers,  and  proceeds  to  a  hearing,  upon  a  citation  issued  on  an 
affidavit  for  an  order  for  the  examination  of  himself,  as  garnishee, 
thereby  waives  any  objection  to  the  insufficiency  of  the  affidavit.** 
The  general  provisions  in  reference  to  amendments  of  pleadings  apply 
to  the  petition  or  affidavit.*'  The  verification  of  the  petition  or  affi- 
davit may  be  made  by  an  attorney  for  the  plaintifif  upon  a  showing 
similar  to  that  required  in  like  cases.** 

54.  Security. — It  is  generally  provided  by  statute  that  an  order 
of  garnishment  shall  not  issue  until  an  undertaking  on  the  part  of 
the  plaintiff  has  been  executed  by  one  or  more  sureties,  in  a  sum 
not  exceeding  double  the  amount  of  the  plaintiff's  claim,  to  the  effect 
that  the  plaintiff  shall  pay  to  the  defendant  all  damages  which  he 
may  sustain  by  reason  of  such  garnishment  if  the  order  be  wrong- 
fully obtained,  though  such  undertakings  are  not  always  required 

where  the  parties  defendant  are  nonresidents.**     Such  bonds,  if 

* 

9.  Moton  V.  Hull,  77  Tex.  80,  13  S.  16.  Nordstrom  v.  Corona  City  Water 
W.  849,  8  L.R.A.  722.  Co.,  155  Cal.  206,  100  Pac.  242,  132 

10.  Black  v.  Brisbin,  3  Minn.  360,  A.  S.  R.  81. 

74  Am.  Dec.  762.  16.  Coffee  v.  Haynes,  124  Cal.  561, 

11.  Erwin  v.  Commercial  etc.,  Bank  57  Pac.  482,  71  A.  S.  R.  99. 

of  Vicksburg,  3  La.  Ann.  186,  48  Am.  17.  Wattles  v.  Wayne  Circuit  Judge, 

Dec.  447.  117  Mich.  662,  76  N.  W.  115,  72  A.  S. 

12.  Roberts  v.  Burns,  48  W.  Va.  92,  R.  590  and  note.  And  see  Pleading. 
35  S.  E.  922,  86  A.  S.  R.  17.  18.  Teutonia  Loan,  etc.,  Co.  v.  Tur- 

13.  Coffee  v.  Haynes,  124  Cal.  561,  rell,  19  Ind.  App.  469,  49  N.  E.  852, 
57  Pac.  482,  71  A.  S.  R.  99.  65  A.  S.  R.  419  and  note;  Frisk  v. 

14.  Skinner  v.  Moore,  19  N.  C.  138,  Reigelman,  75  Wis.  499,  43  N.  W. 
30  Am.  Dec.  155;  Illinois  Cent.  R.  Co.  1117,  44  N.  W.  766,  17  A.  S.  R.  198. 
V.  Brooks,  90  Tenn.  161,  16  S.  W.  77,  And  see  Pleading. 

25  A.  S.  R.  673.  19.  Benedict  v.  Bray,  2  Cal.   251, 
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required,  are  essential  to  the  validity  of  the  proceedings.**  The 
garnishee  is  bound  to  see  that  the  bond,  when  required,  is  given  by 
the  creditor;  and,  unless  it  is  given,  payment  by  him  of  tJ^e  judg- 
ment is  in  his  own  wrong.^ 

55.  Successive  Garnishments. — A  creditor  will  not  be  permitted 
to  initiate  a  series  of  garnishments,  and  thus  tie  up  in  the  hands 
of  an  employer  separate  amounts  of  money,  which  have  been  earned 
as  wages  by  a  laboring  man,  until  the  time  during  which  such  wages 
are  exempt  has  expired,  and  then,  by  another  proceeding  in  garnish- 
ment, appropriate  these  amounts  to  the  payment  of  his  debt.  Such 
proceedings  are  a  perversion  of  civil  process,  and  cannot  be  sanc- 
tioned.* The  remedy  of  the  debtor  in  such  a  case  is  not  in  equity, 
but  an  action  at  law  for  damages,  according  to  most  courts,'  though 
it  has  been  held  elsewhere  that  injunctions  may  be  granted  against 
repeated  garnishment  suits  which  have  been  successfully  defended.* 
A  garnishment  lien  is  not,  as  a  matter  of  law,  waived  by  the  institu- 
tion of  a  second  garnishment  proceeding  by  the  same  party  against 
the  same  garnishee  in  a  suit  on  the  judgment  recovered  in  the  first 
suit  in  which  the  first  garnishment  was  had.* 

56.  Necessity  of  Judgment  and  Return  of  Execution. — A  valid 
judgment  against  the  principal  defendant  is  essential  to  authorize 
a  judgment  against  the  garnishee.*  The  garnishee  not  only  may, 
but  must  avail  himself  of  the  void  character  of  the  judgment  as  a 
defense.^  However,  mere  fraud  ®  or  irregularity  •  in  obtaining  the 
judgment  against  the  debtor  is  not  a  defense  on  the  part  of  the 
garnishee.  Judgment  against  the  garnishee  cannot  be  entered  by 
default  until  after  the  entry  of  a  valid  judgment  against  the  prin- 
cipal defendant,  the  garnishment  proceedings  not  being  an  inde- 

56  Am.  Dec.  332;  United  States  v.  4.  Seiver  v.  Union  Pac.  R.  Co.,  68 
Murdock,  18  La.  Ann.  305,  89  Am.  Neb.  91,  93  N.  W.  943,  110  A.  S.  R. 
Dec.  651.  393,  61  L.R.A.  319. 

20.  Erwin  v.  Commercial,  etc.,  R.       Note:  10  LJl.A.(N.S.)  983. 
Bank  of  Vicksburg,  3  La.  Aim.  186,       5.  Lawrence    v.    Security    Co.,    56 
48  Am.  Dec.  447.  Conn.  423,  15  Atl.  406,  1  L.R.A.  342. 

1.  Oldham  v.  Ledbetter,  1  How.  6.  Frisk  v.  Reigelman,  75  Wis.  499, 
(Miss.)  43,  26  Am.  Dec.  690.  As  to  43  N.  W.  1117,  44  N.  W.  766, 17  A.  S. 
the  liabflity  on  garkiishment  bonds,  see  R.  198. 

infra,  par.  Ill,  112.  Garnishment   based    upon    a   judg- 

2.  Rustad  V.  Bishop,  80  Minn.  497,  ment  void  for  want  of  jurisdiction  is 
83  N.  W.  449,  81  A.  S.  R.  282,  50  ineffective.  Oelbermann  v.  Ide,  93 
L.R.A.  168.  Wis.  669,  68  N.  W.  393,  57  A.  S.  R. 

3.  Bazley  v.  Laster,  82  Ark.  236,  947. 

101  S.  W.  755,  118  A.  S.  R.  64,  12  7.  Note:  13  Am.  Dec.  341. 

Ann.  Cas.  332,  10  L.R.A.(N.S.)  983;  8.  Warthen  v.  Melton,  132  Ga.  113, 

Sturges  V.  Jackson,  88  Miss.  508,  40  63  S.  E.  832,  131  A.  S.  R.  184. 

8o    547,  117  A.  S.  R.  754,  6  L.R.A.  9.  Schneitman  v.  Noble,  75  la.  120, 

(N.8.)  491.  And  see  Malicious  Pros-  39  N.  W.  224,  9  A.  S.  R.  467. 

icunoN. 
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pendent  action,  but  wholly  ancillary  to  the  main  action  against  such 
defendant.  The  garnishee  by  defaulting  in  his  answer  is  not  con- 
cluded from  raising  the  question  of  jurisdiction  over  the  principal 
defendant  by  motion  to  vacate  the  judgment  against  such  defendant 
and  himself  for  want  of  jurisdiction.  In  some  jurisdictions  it  has 
been  held  proper  for  the  garnishee  to  attack  the  proceedings  on  the 
ground  of  lack  of  jurisdiction  in  rendering  the  judgment  against  the 
defendant,  after  the  garnishee  has  pleaded  non  assumpsit  and  nulla 
bona,  by  a  motion  in  arrest  of  judgment,  upon  a  trial  de  novo  on 
appeal,  on  a  scire  facias  upon  a  judgment  against  the  garnishee,  or 
for  the  first  time  on  appeal,  or  by  an  independent  suit.^^  In  some 
jurisdictions  it  is  required  by  statute  that  execution  be  issued  and 
returned  nulla  bona  before  process  of  garnishment  can  be  sued  out^^ 

Service  of  Process  and  Appearance 

m 

57.  Summons  or  Notice  to  Garnishee. — ^Upon  the  filing  of  the  peti- 
tion or  affidavit  in  garnishment,  it  is  generally  required,  by  statute, 
that  there  be  issued  to  the  garnishee  a  summons  or  notice  to  the 
eff-ect  that  he  has  been  summoned  as  garnishee  of  the  debtor  defend- 
ant, and  that  he  is  required  on  or  before  a  certain  day,  to  answer 
whether  he,  the  said  garnishee  is  indebted  to,  or  has  in  his  posses- 
sion or  under  his  control  any  property  belonging  to  the  defendant. 
The  usual  rules  in  regard  to  caption  and  attestation  are  applied. 
Such  notice  must  comply  with  the  statute  to  give  the  proceedings 
validity,**  and  to  invest  the  court  with  jurisdiction.**  In  some  states 
a  judgment  debtor  may  be  garnished  by  delivering  to  him  a  copy  of 
the  writ  of  execution,  with  a  notice  in  writing  stating  that  all  hiii 
right,  title,  and  interest  in  such  judgment,  and  all  moneys,  goods, 
credits,  and  effects  due  or  owing  by  him  to  the  judgment  creditor 
are  levied  upon.**  A  slight  error  in  reciting  the  name  of  the  gar- 
nishee may  be  disregarded,**  but  a  notice  of  garnishment  of  credits 
and  effects  is  not  a  sufficient  garnishment  of  a  debt.**  The  service 
of  a  corporation  by  service  upon  one  of  its  officers  is  proper.*'    How- 

10.  Atwood  V.  Tucker,  26  N.  D.  622,  14.  Doe  v.  Dougherty,  72  Cal.  232, 
145  N.  W.  587,  51  L.R.A.(N.S.)  597  13  Pac.  621,  1  A.  S.  R.  48. 

and  note.  15.  Donofaoe-Kelly  Banking  Co.  v. 

11.  Gunn  V.  Howell,  27  Ala.  663,  62  Southern  Pac.  Go.,*  138  Cal.  183,  71 
Am.  Dec.  785;  Wyatt  v.  Rambo,  29  Pac.  93,  94  A.  S.  R.  28. 

Ala.  510,  68  Am.  Dec.  89.  16.  Clyne  v.  Easton,  148  Cal.  287, 

12.  Ireland  v.  Adair,  12  N.  D.  29,  83  Pac.  36,  113  A.  S.  R.  253. 

94  N.  W.  766,  102  A.  S.  R.  561  and       17.  Wilmin^on,  etc.,  National  Bank 

note.    And  see  generally.  Process.  v.  Furtick,  2  Marv.  (Dei.)  35,  42  Atl. 

13.  Bristol  V.  Brent,  36  Utah  108,  479,  69  A.  S.  R.  99,  44  L.RA.  115; 
103  Pac.  1076,  140  A.  S.  R.  804,  21  Burnett  v.  Central  of  Georgia  R.  Co., 
Ann.  Cas.  1125.  117  Ga.  521,  43  S.  E.  854,  97  A.  S.  Rj 
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ever,  it  has  been  held  in  a  number  of  cases  that  in  the  absence  of 
express  statutory  authority  the  stock  of  a  shareholder  in  a  corpora- 
tion cannot  be  reached  by  the  creditors  of  such  shareholder  by  the 
service  of  the  process  of  garnishment  upon  the  corporation,  though 
the  rule  is  otherwise  by  statute  in  many  states.*^  Service  of  notice 
of  garnishment  on  one  partner  is  notice  to  the  members  of  the  fiirm,^^ 
but  notice  to  a  resident  partner  of  a  nonresident  firm,  where  the 
debt  is  not  due  from  a  resident  of  the  state,  does  not  create  any  lia- 
bility against  the  nonresident  members  of  the  firm.*®  The  general 
rules  as  to  returns  to  writs  ^  and  the  amendment  of  such  returns  apply.* 
Provision  is  made  for  service  of  the  garnishment  process  by  publica- 
tion in  many  jurisdictions.* 

58.  Notice  to  Defendant. — Notice  to  the  defendant,  or  principal 
debtor,  of  garnishment  proceedings  is  frequently  required  by  statute, 
and  when  he  is  a  nonresident,  service  by  publication  is  provided  for. 
In  the  absence  of  such  requirement,  it  has  been  held  by  som«  courts 
that  notice  to  the  principal  debtor  need  not  be  given,*  though  other 
courts  require  such  notice.*  Under  the  latter  view  a  debtor  is  not 
considered  to  have  constructive  notice  of  a  garnishment  proceeding 
to  subject  Kis  exempt  wages  to  the  payment  of  a  claim,  and  in  such 
case  it  is  the  proper  practice  for  the  garnishee,  after  disclosing  the 
facts  which  show  the  exemption,  to  have  the  debtor  cited,  to  the  end 
that  he  may  make  his  own  defense.*  But  under  a  statute  providing 
that  no  judgment  shall  be  entered  against  the  garnishee  until  notice 
has  been  given  to  the  principal  defendant,  failure  to  give  notice  of 
a  garnishment  proceeding  to  the  principal  defendant  does  not  entitle 
the  garnishee  to  a  discharge  or  dismissal  of  the  proceeding.'  Where 
proceedings  have  been  properly  commenced  and  jurisdiction  obtained 

175;  Bank  of  Monroe  v.  Onachita  Val-  S.  W.  260,  89  A.  S.  E.  716.    And  see 

ley  Bank,  124  La.  798,  60  So-  718, 134  Process. 

A  S  R.  518.  2.  Fairfield  v.  Paine,  23  Me.  498,  41 

*18.'p^e*v.   Chicago   Crayon   Co.,  Am.   Dec.   357  and   note;   Bristol   v. 

235  HI.  391,  85  N.  K  619,  14  Ann.  ^^^^^^^J^^^\}^^^^^^^^^ 

Cas.  263,  18  L.R.A.(N.S.)  1158.  \^'^\rt'       ^\^  on  ?f     '•• 

Note  '23  L  R  A    500  *  Bioknell  v.  Herbert,  20  Hawaii 

to   li-^  •TTt^Jl^   ttui  -M^   «;ftQ   ^A  132,  Ann.  Cas.  1913 A  1186  and  note. 

R  w  ^fi^  RU  f^  i  tS^  rS;  V  *:  McAllister  v.  Brooks,  22  Me.  80, 
S.  W.  260,  89  A.  S.  R   716;  SUte  v.  ^  ^^  j^  ^82. 

Linaweaver  3  Head  (Tenn.)  51,  75  g  ^nion  Pac.  R.  Co.  v.  Smersh,  22 
Am.  Dec.  757.  N^l,    75;^   36  ^^  ^^  139^  3  ^.  g,  k. 

20.  National    Broadway     Bank    ▼.  290 
Sampson,  179  N.  Y.  213,  71  N.  E.  766,       el  Missouri  Pac.  R.  Co.  v.  Whips- 
103  A.  S.  R.  851,  66  L.R.A.  606.  ker,  77  Tex.  14, 13  S.  W.  639, 19  A.  S. 

1.  Albrigbt-Pryor  Co.  v*  Pacific  Sell-  r.  734  and  note,  8  L.RJ^.  321. 
ing  Co.,  126  Ga.  498,  55  S.  E.  251,  ii5       7.  Smith  Lumber  Co.  v.  Scott  Coun- 
A.  S.R.  108;  Boyd  V.  Chesapeake,  etc,  ty  Garbage  Reducing,  etc.,   Co.,  149 
Canal  Co.,  17  Md.  195,  79  Am.  Dec.   la.  272,   128  N.  W.   389,  30  L.R.A. 
646:  Marx  v.  Hart,  166  Mo.  503,  66    (N.S.)  1184, 
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by  the  garnishment  of  property  of  the  principal  defendants  in  the 
hands  of  the  garnishee,  a  defect  in  the  notioe  that  should  subsequently 
be  given  to  the  principal  defendant  is  an  irregularity  that  will  not 
render  the  judgment  a  nullity,  although  it  may  be  a  sufficient  cause 
for  reversal.® 

59.  Appearance  of  Garnishee  and  Effect  Thereof. — Some  courts  hold 
that,  by  entering  a  general  appearance,  a  garnishee  waives  the  objec- 
tion that  he  is  a  nonresident  of  the  county  wherein  the  principal 
suit  is  pending  and  his  nonresidence  does  not  thereafter  affect  the 
validity  of  the  proceedings,  while  others  permit  the  garnishee  to 
allege  want  of  jurisdiction  even  after  a  general  appearance.'  Again, 
in  some  jurisdictions  it  is  held  that  a  general  appearance  by  a  gar- 
nishee does  not  operate  as  a  waiver  of  a  defect  in  the  affidavit  upon 
which  the  proceeding  is  founded  as  in  such  a  case  the  court  is  with- 
out jurisdiction,*®  but  other  courts  take  the  position  that  a  garnishee 
cannot,  after  a  voluntary  general  appearance,  object  to  the  sufficiency 
of  the  affidavit  upon  which  the  order  for  his  examination  was  issued.** 
There  is  also  a  conflict  of  authority  on  the  question  whether  a  general 
appearance  by  a  garnishee  is  a  waiver  of  defects  in  the  garnishment 
process  or  the  service  thereof.**  But  even  in  those  jurisdictions  where- 
in it  is  held  that  a  general  appearance  by  a  garnishee  does  not  amount 
to  a  waiver  of  defects  in  the  process  or  service  necessary  to  give  the 
court  jurisdiction  of  the  res,  it  is  held  that  such  an  appearance  does 
constitute  a  waiver  of  notice  to  the  garnishee  so  far  as  he  is  personally 
concerned.  Thus  where  the  jurisdiction  of  the  res  has  been  obtained 
by  service  of  garnishment  process  on  a  member  of  a  partnership  hav- 
ing property  belonging  to  the  principal  defendant  in  his  possession, 
it  is  entirely  competent  for  other  partners  to  waive,  by  general  appear- 
ance, service  of  process  and  thereby  give  the  court  personal  jurisdic- 
tion over  the  partners  not  served.**  It  would  seem  that  by  entering 
a  general  appearance  a  garnishee  waives  the  objection  that  the  proc- 
ess was  served  upon  him  on  a  privileged  occasion.**  In  any  event 
a'  general  appearance  by  a  garnishee  does  not  confer  jurisdiction 
upon  the  court  to  render  a  judgment  against  him  where  no  jurisdic- 
tion is  acquired  of  the  defendant  so  that  no  valid  judgment  can 
be  rendered  against  the  defendant.*^ 

8.  Brace  v.  Cloutman,  46  N.  H.  37,  Ann.  Cas.  1125  and  note;  Pennsylva- 
84  Am.  Dec.  111.  nia  R.  Co.  v.  Rogers,  52  W.  Va.  450, 

9.  Cromwell  v.  Royal  Canadian  Ins.  44  S.  E.  300,  62  L.R.A.  178. 

Co.,  49  Md.  366,  33  Am.  Rep.  258.  13.  Marx  v.  Hart,  166  Mo.  503,  66 

10.  Note:  21  Ann.  Cas.  1131.  S.  W.  260,  89  A.  8.  R.  715. 

11.  Coffee  V.  Haynes,  124  Cal.  561,  14.  Peters  v.  League,  13  Md.  58,  71 
57  Pac.  482,  71  A.  S.  R.  99.  Am.  Dec.  622. 

12.  Bristol  V.  Brent,  36  Utah  108,  15.  Note:  21  Ann.  Cas.  1129. 
103  Pac.  1076,  140  A.  S.  R.  804,  21 
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Ancillary  Remedies 

60;  Relief  in  Equity  to  Enforce  or  Enjoin  Garnishment. — A  court 
of  equity  may  interfere  to  preserve  the  lien  created  by  a  garnishment 
and  to  enforce  an  equitable  distribution  of  assets,  where  the  garnishee 
is  insolvent,**  as  well  as  to  determine  the  rights  of  the  garnishing 
creditor  as  against  other  creditors  of  the  same  defendant  who  have 
levied  .on  property  in  the  hands  of  the  garnishee.*'  A  garnishment 
proceeding  cannot,  however,  be  converted  into  an  equitable  pro- 
ceeding to  reach  a  fimd  in  contest,  at  least  without  making  the  debtor 
a  party  to  the  proceedings.*®  Under  certain  circumstances,  an  injunc- 
tion pendente  lite  may  be  issued  to  restrain  the  garnishee  from 
parting  with  property  sought  to  be  seized.**  Again,  a  garnishee, 
after  a  judgment  at  law  subjecting  his  indebtedness  to  the  principal 
debtor  to  the  payment  of  the  creditor  can  restrain  in  equity  the 
creditor  from  enforcing  such  payment,  until  the  unliquidated  dam- 
ages due  the  garnishee  from  such  debtor  for  the  breach  of  a  con- 
tract existing  before  the  garnishment  proceedings,  can  be  ascertained 
and  set  off  against  such  indebtedness,  where  such  debtor  is  insolvent 
and  a  nonresident.*^ 

61.  Appointment  of  Receiver. — ^The  appointment  of  a  receiver  in 
garnishment  proceedings  is  authorized  in  many  jurisdictions  by  stat- 
ute and  this  remedy  is  resorted  to  when  circumstances  demand  it.* 
For  example,  where  the  garnishee  abandons  the  property  or  declines 
to  retain  the  same  in  his  hands,  a  receiver  may  be  appointed.*  There 
may  be  cases  where,  with  the  consent  of  the  parties,  the  garnishee 
himself  may  be  appointed  receiver  of  the  property  in  question.* 

Discovery 

62.  Interrogatories. — Provision  is  generally  made,  by  statute, 
whereby  the  plaintiff  in  garnishment  proceedings  is  required  to  file 
written  interrogations  which  he  desires  to  have  answered  by  the  gar- 
nishee or,  it  is  required  that  copies  of  the  same  be  delivered  to  the 

16.  Montana  Nat.  Bank  v.  Mer-  v.  St.  Louis  Ore,  etc.,  Co.,  152  U.  S. 
chants'  Nat.  Bank,  19  Mont.  586,  49  596,  14  S.  Ct.  710,  38  U.  S.  (L.  ed.) 
Pac.  149,  61  A.  S.  B.  532.  565. 

17.  Northfield  Knife  Co.  v.   Chap-       1.  Baldwin    v.   Hosmer,   101    Mich, 
leigb,  24  Neb.  636,  39  N.  W.  788,  8  119,  59  N.  W.  432,  25  L.R.A.  739. 
A.  S.  R.  224.  2.  Northfield   Knife    Co.   v.    Shap- 

18.  Curtis  V.  Ford,  78  Tex.  262,  14  leigh,  24  Neb.  635,  39  N.  W.  788,  8  A. 
S.  W.  614, 10  L.R.A.  529.  S.  R.  224. 

19.  Bank  of  Monroe  v.  Ouachita  3.  Central  Loan,  etc.,  Co.  v.  Camp- 
Valley  Bank,  124  La.  798,  60  So.  718,  bell  Commission  Co.,  173  U.  S.  84,  19 
134  A.  S.  R.  618.  8.  Ct  346,  43  U.  S.  (L.  ed.)  623.  And 

20.  North  Chicago  Rolling  Mill  Co.  see  generally.  Receivers. 
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garnishee.*  The  garnishee  is  bound  to  answer  as  to  his  indebtedness 
to  the  defendant  named  in  the  process,  and  such  answer  cannot^ 
therefore,  be  regarded  as  merely  voluntary.* 

63.  Answer  or  Disclosure  of  Garnishee. — The  statutory  provisions 
in  respect  to  the  answer  or  disclosure  by  the  garnishee  vary  greatly. 
In  some  jurisdictions  the  garnishee  may  be  examined  orally;  in 
others,  he  is  required  to  make  his  disclosure  in  writing,  by  means 
of  an  answer.  Such  answer  is  governed  by  the  general  rules  of  plead- 
ing,*  and  may  be  amended  as  in  the  case  of  other  pleadingg.'  *It 
may  contain  any  defense  which  the  garnishee  desires  to  plead,  and 
may  set  up  a  defense  which  will  serve  as  an  excuse  for  not  making 
full  disclosure.  For  example,  he  may  answer  merely  by  showing 
that  the  fund  in  question  is  not  subject  to  the  control  of  the  court.* 
When  property  is  involved,  its  description  should  be  disclosed  in  the 
answer.  For  example,  when  corporate  shares  are  garnished,  the  cor- 
poration, in  its  answer,  should  state  the  number  of  shares  held  by 
the  garnishee.*  The  answer  of  the  garnishee  is  admissible  in  evi- 
dence only  between  those  who  are  parties  to  the  suit,^*  and  is  not 
evidence  against  intervenors  in  a  contest  between  the  latter  and  the 
gamishors.^^  On  the  other  hand,  admissions  in  such  answer  are 
binding  on  the  garnishee,**  and  the  answer  and  admission  of  one 
partner  upon  process  or  garnishment,  where  both  have  been  regu- 
larly served  with  process,  will  bind  the  other.**  But  the  answer  is 
not  conclusive  against  the  garnishor.  He  may  controvert  its  alle- 
gations, in  most  jurisdictions,**  though  in  some  states  the  answer 
of  the  garnishee  is  taken  as  true,**  at  least  until  it  has  been  dis- 
proved or  controverted.**  It  is  recognized  that  the  answer  of  the 
garnishee  may  be  supplemented  by  evidence  touching  his  liability,*^ 

• 

4.  Sanders  V.  Herndon,  122  Ky.  760,  S.  Ct.  346,  43  U.  S.  (L.  ed.)  623; 
93  S.  W.  14, 121  A.  S.  R.  493,  5  L.R.A.  Bassett  v.  Garthwaite,  22  Tex.  230,  73 
(N.S.)  1072.  Am.  Dec.  257. 

5.  Dodd  V.  Brott,  1  Minn.  270,  66  12.  Mann  v.  Buford,  3  Ala.  312,  37 
Am.  Dec.  541.  Am.  Dec.  691. 

6.  Baltimore,  etc.,  R.  Co.  v.  Gall-  13.  Anderson  v.  Wanzer,  5  How. 
ahue,  12  Grat.  (Va.)  655,  65  Am.  Dec.  (Miss.)  587,  37  Am.  Dec.  170. 

254.    And  see  Pleading.  14.  Serviss    v.    Washtenaw    Circuit 

7.  Webb  V.  Miller,  24  Miss.  638,  57  Judge,  116  Mich.  101,  74  N.  W.  310, 
Am.  Dec.  189;  Rock  v.  Collins,  99  Wis.  72  A.  S.  R.  507;  Adlum  v.  Yard,  1 
630,  75  N.  W.  426,  67  A.  S.  R.  885.  Rawle   (Pa.)    163,  18  Am.  Dec.  608. 

8.  Cockey  v.  Leister,  12  Md.  124,  71  16.  Note :  100  Am.  Dec.  511. 

Am.  Dec.  588.  16.  Pierce  v.  Carleton,  12  111.  358, 

9.  Keating  v.  J.  Stone,  etc..  Live-  54  Am.  Dec.  405  and  note;  Walters 
Stock  Co.,  83  Tex.  467,  18  S.  W.  797,  v.  Washington  Ins.  Co.,  1  la.  404,  63 
29  A.  S.  R.  670.  Am.  Dec.  451. 

10.  Pitts  V.  Mower,  18  Me.  361,  36  17.  Drake  v.  Lake  Shore,  etc.,  R. 
Am.  Dec.  727.  Co.,  69  Mich.  168,  37  N.  W.  70,  13 

11.  Central  Loan,  etc.,  Co.  v.  Camp-  A.  S.  R.  382. 
ben  Commission  Co.,  173  XJ.  S.  84,  19 
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and  that  he  may  introduce  evidence  other  than  his  own  for  the 
purpose  of  corroborating  and  explaining  facts  additional  to  those 
disclosed  by  him.*® 

64.  Effect  of  Failure  to  Answer. — The  answer  of  the  garnishee 
may  show  that  he  cannot  be  required  to  answer  fully  and  make  the 
disclosure  desired,  in  which  case  he  should  be  excused  from  making 
further  disclosure,**  as  where  the  garnishee  has  declared  on  oatli 
that  he  cannot  answer  without  disclosing  matters  which  are  privi- 
leged.*^ In  some  states,  it  is  provided  tliat,  if  a  garnishee  fails  to 
appear  and  answer,  the  plaintiff  may  proceed  against  him  in  an 
action  in  his  own  name.  The  only  effect  of  the  garnishee's  default 
in  such  cases  is  to  lay  the  foundation  for  an  action  wherein  his  rights 
must  be  determined.  The  garnishee  is  not  precluded  from  setting 
up  any  defense  which  he  may  have.*  The  creditor  may  waive  his 
right  to  have  interrogatories  filed  by  him  answered  by  the  garnishee.* 

Defenses  of  Garnishee 

65.  In  General. — ^A  garnishee  must  be  allowed  the  rights  of  any 
other  party  in  court  to  make  such  defense  as  the  law  allows  him 
against  the  party  seeking  to  charge  him  with  a  liability.'  As  a  rule, 
the  garnishee  may  avail  himself  of  every  defense  which  he  might 
urge  in  an  action  brought  against  him  by  the  defendant  debtor.^ 
When  a  garnishment  suit  is  brought  against  a  party  it  is  his  duty 
promptly  to  defend  it,  if  he  has  any  defense  to  make,  at  the  proper 
time,  and  if  he  fails  to  do  so  and  judgment  is  rendered  against  him, 
in  consequence  of  his  negligence,  a  court  of  equity  has  no  power  to 
relieve  him,  although  it  might  be  of  the  opinion  that  the  original 
judgment  was  erroneous.^  In  reference  to  estoppel  as  against  the 
garnishee,  it  has  been  held  that  although  the  plaintiff  was  induced 
by  the  garnishee  therein  to  begin  the  action  and  to  garnish  him, 
solely  on  the  faith  of  representations  made  by  the  latter  that  he  was 
indebted  to  the  defendant  in  the  action,  and  that  he  held  funds  of 
the  defendant  liable  to  garnishment,  thus  leading  the  plaintiff  to 
incur  expense  and  trouble,  yet  the  garnishee  is  not  thereby  estopped 
from  denying  his  indebtedness  to  the  defendant,  and  he  is  at  most 
liable  to  the  plaintiff  for  the  actual  expenses  incurred  by  him  in 

18.  Pitzl  V.  Winter,  96  Minn.  499,  2.  Boyd  y.  Chesapeake,  etc..  Canal 
105  N.  W.  673,  5  L.R.A.(N.S.)  1009.  Co.,  17  Md.  195,  79  Am.  Dec.  646. 

19.  Pennsylvania  R.  Co.  v.  Rogers,  3.  Webb  v.  Miller,  24  Miss.  638,  57 
52  W.  Va.  450,  44  S.  E.  300,  62  IaR.A.  Am.  Dec.  189. 

178.  4.  Mathis  v.  Clark,  2  Mill  Const.  (S. 

20.  White  v.  Bird,  20  La.  Ann.  188,   C.)  456,  12  Am.  Dec.  688. 
96  Am.  Dec.  393.  Note:  13  Am.  Dec.  341. 

1.  Black  Hills  Telegraph  etc.,  Co.  v.       5.  Stroup  v.  Sullivan,  2  Ga.  275,  46 
Mitchell,  11  S.  D.  615,  79  N.  W.  999,   Am.  Dec.  389  imd  note. 
74  A.  S.  R.  830. 
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reliance  upon  the  representations.*  To  allow  full  recovery  in  such 
a  case  would  produce  a  greater  injury  than  it  was  intended  to  pre- 
vent.^ 

66.  Defect  in  Proceedings. — The  garnishee  cannot  object  to  mere 
errors  in  the  proceedings  antecedent  to  the  judgment  under  which 
he  is  summoned  to  appear.  These  errors  can  be  objected  to  only 
by  the  defendant  himself.  If  he  sees  proper  to  waive  them,  the 
garnishee  will  not  be  allowed  to  urge  that  in  which  the  defendant 
has  thought  it  best  to  acquiesce.®  For  example,  the  judgment  debtor 
alone  can  question  the  validity  of  the  judgment  on  which  the  garnish- 
ment is  based,  on  the  ground  that  the  summons  in  the  action  in 
which  it  was  rendered  was  served  by  a  special  officer  who  had  been 
appointed  to  make  the  service  without  a  proper  affidavit  having  been 
first  made.*  However,  if  the  defect  is  of  so  serious  a  character  as 
to  make  the  proceedings  ■  void,  the  garnishee  may  raise  objection 
on  this  ground.** 

67.  Pendency  of  Other  Proceedings. — Garnishment  proceedings 
may  be  instituted  by  a  creditor  notwithstanding  an  action  is  pending 
in  favor  of  the  debtor  against  the  garnishee  to  recover  the  same  debt, 
but  this  rule  applies  only  when  both  suits  are  within  the  same  juris- 
diction and  while  a  subsequent  garnishment  is  no  answer  to  a  prior 
action  in  another  jurisdiction,  a  prior  action  commenced  against 
the  garnishee  in  one  state  must  be  considered  a  bar  to  garnishment 
proceedings  begun  subsequently  in  another  state.**  A  judgment 
against  a  garnishee,  rendered  without  fraud  or  collusion  after  full 
disclosure  of  a  prior  garnishment  in  a  court  of  another  state  hav- 
ing collateral  jurisdiction,  must  after  it  has  been  satisfied,  be  held 
a  complete  bar  to  the  proceeding  in  the  other  state.** 

68.  Set-off  or  Counterclaim. — The  garnishee  may  set  off  in  garnish- 
ment proceedings  whatever  demand  he  might  be  able  to  set  off  against 
the  principal  debtor's  claim  against  him.**  For  example,  one  who, 
after  selling  chattels  to  an  insolvent,  seizes  and  sells  them  to  another, 
may,  upon  being  garnished  for  their  value  by  a  judgment  creditor 
of  the  buyer,  set  off  against  the  claim  his  account  against  the  buyer 

6.  Lewis  V.  Prenatt,  24  Ind.  98,  87  9.  Illinois  Cent.  R.  Co.  v.  Brooks, 
Am.  Dec.  321  and  note;  Henderson  v.  90  Tenn.  161,  16  S.  W.  77,  25  A.  S. 
McMahill,  75  la.  217,  39  N.  W.  276,  R.  673. 

9  A.  S.  R.  472  and  note.  10.  Stone  v.  Magruder,  10  Gill  & 

7.  Phillipsburg  Bank  v.  Fulmer,  31  J.  (Md.)  383,  32  Am.  Dec.  177. 

N.  J.  L.  52,  86  Am.  Dec.  193.  11.  Whipple  v.  Robbins,  97  Mass. 

8.  Gunn  v.  Howell,  35  Ala.  144,  73  107,  93  Am.  Dec.  64  and  note. 

Am.  Dec.  484;  Schneitman  v.  Noble,  12.  Lancashire  Ins.  Co.  v.  Corbetta, 

75  la.  120,  39  N.  W.  224,  9  A.  S.  R.  165  HI.  592,  46  N.  E.  631,  56  A.  S.  R. 

467;  Hanna  v.  Lauring,  10  Mart.  0.  275,  36  L.R.A.  640. 

S.   (La.)   568,  13  Am.  Dec.  339  and  13.  Schuler  v.  Israel,  120  U.  S.  506, 

note.  7  S.  Ct.  648,  30  U.  S.  (L.  ed.)  707. 
Note :  100  Am.  Dec.  511. 
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for  the  unpaid  purchase  price.^*  On  the  other  hand,  the  garnishee 
cannot;  as  a  rule,  set  off  any  claim  which  he  could  not  avail  him- 
self of  in  a  suit  brought  against  him  by  the  principal  debtor.^*  In 
some  jurisdictions  the  courts  hold  that  the  garnishee  may  set  off 
against  the  amoimt  due  the  principal  debtor  a  debt  maturing  after 
the  service  of  the  garnishment  process,  where  the  debt  arises  out 
of  a  contract  with  the  principal  debtor  which  is  in  existence  at  the 
time  the  garnishment  process  is  served.**  In  other  jurisdictions  the 
courts  hold  that  to  be  available  as  a  set-off,  a  claim  in  favor  of  a 
garnishee  against  the  principal  debtor  must  be  due  and  enforceable 
at  the  time  the  garnishment  process  is  served,  since  the  garnishment 
proceedings  operate  as  a  transfer  of  the  funds  of  the  principal  debtor 
in  the  hands  of  the  garnishee.  In  these  jurisdictions  no  set-off  is 
allowed  although  the  claim  matures  and  is  paid  by  the  garnishee 
before  his  disclosure  or  before  the  final  adjudication  of  the  garnish- 
ment proceedings.^'  It  seems  to  be  the  uncontroverted  general  rule 
in  all  jurisdictions  that  a  claim  acquired  by  the  garnishee  against 
the  principal  debtor  after  the  service  of  the  garnishment  proceedings 
cannot  be  made  available  as  a  set-off.*^  The  reasons  usually  assigned 
for  this  rule  are,  that  if  such  claims  were  allowed  to  be  set  off,  the 
right  of  priority  of  the  garnishing  creditor  would  be  impaired,  and 
also  that  the  door  would  be  thrown  open  to  fraudulent  assignments 
to  the  garnishee  for  the  purpose  of  defeating  the  garnishing  creditor's 
rights.**  As  to  the  necessity  of  a  special  plea  of  the  defense  of  set- 
off by  the  garnishee,  a  conflict  of  opinion  exists.  On  the  one  hand  it 
has  been  held  that  the  technical  rules  of  set-off  are  not  applicable 
to  a  statutory  garnishment  proceeding,  the  sole  purpose  of  which 
is  to  ascertain  what  the  garnishee  may  owe  the  defendant,  and  that 
it  is  not  necessary  for  the  garnishee  specially  to  plead  the  defense 
of  set-off  in  order  to  avail  himself  of  that  defense.  However,  in 
•  other  decisions  it  has  been  held  that  the  defense  of  set-off  must  be 
specially  pleaded  or  claimed  by  the  garnishee,  such  defense  not  being 
available  under  a  general  denial  of  indebtedness.  Even  if  it  is 
necessary  for  a  garnishee  to  plead  set-off,  the  right  to  take  advantage 
of  his  failure  to  plead  such  defense  is  waived  by  a  failure  to  object 
to  evidence  of  set-off.** 

14.  Smith    Lumber    Co.    v.    Scott  134  A.  S.  R.  788,  18  Ann.  Cas.  212 

County    Garbage   Reducing   Co.,   149  and   note,   27   L.R.A.(N.S.)    811   and 

la.   272,  128  N.  W.  389,   30  L.R.A.  note. 

(N.S.)  1184  and  note.    And  see  Set-  18.  Nordsirom  v.  Corona  City  Water 

OTV  AND  CouKTBBCLAiM.  Co.,  155  Cal.  206,  100  Pac.  242,  132 

16.  Note:  100  Am.  Dee.  512.  A.  S.  R.  81. 

16.  Boston  Type  etc.,  Co.  v.  Mor-  19.  Note:  18  Ann.  Cas.  214. 
timer,  7  Pick,    (Mass.)   166,  19  Am.  20.  Melton  Hardware  Co.  v.  Heidd- 
Dec.  266.  berg,  91  Miss.  598,  44  So.  857, 15  Ann. 

17.  Wunderlich  v.  Merchants'  Nat.  Cas.  704. 
Bank,  109  Minn.  468,  124  N.  W.  223, 
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69.  Exemption  of  Debtor. — There  is  a  difference  of  opinion  upon 
the  question  of  the  duty  and  liability  of  a  garnishee  in  regard  to 
the  exemption  rights  of  the  principal  debtor.  In  the  majority  of 
the  jurisdictions,  applying  the  rule  that  a  garnishee  is  bound  to  dis- 
close all  matters  that  will  prevent  a  judgment  against  him,  it  is 
declared  to  be  his  duty  to  set  up  in  his  answer  the  exemption  rights 
of  the  principal  debtor,  if  he  is  aware  of  the  existence  of  such  rights, 
and  failing  to  do  so,  the  judgment  in  the  garnishment  proceedings 
will  not  relieve  him  from  liability  to  pay  the  debt,*  at  least  in 
cases  where  the  debtor  has  not  been  formally  cited  to  appear  and 
has  not  voluntarily  appeared  for  the  purpose  of  maintaining  his 
right.^  The  garnishee  may,  it  would  seem,  set  up  the  debtor's  exemp- 
tion,' but  there  are  decisions  to  the  effect  that  the  garnishee  is  under 
no  obligation  to  set  up  the  exemption  of  the  debt,  such  a  plea  being 
a  personal  privilege  of  the  principal  debtor,  and  that  the  garnishee 
may  plead  only  that  which  tends  to  discharge  himself  from  the  debt, 
at  least  when  the  debtor  has  actual  knowledge,  of  the  proceedings.* 
If  the  garnishee  sets  up  in  his  answer  the  exemption  rights  of  the 
principal  debtor,  and  the  decision  of  the  court  is  adverse  thereto 
and  he  is  compelled  to  pay  the  debt  into  court,  he  will  have  per- 
formed his  full  duty  to  the  principal  debtor,  and  will  not  be  required 
to  prosecute  the  claim  of  exemption  further.*  It  has  been  held  that 
the  failure  of  the  garnishee  to  answer  the  garnishment  summons 
does  not  preclude  him  from  setting  up  the  principal  defendant's 
right  of  exemption  to  money  garnished,  and,  if  he  paid  it  to  the 
defendant  after  garnishment,  he  may  justify  such  payment  on  the 
ground  that  the  defendant  claimed  the  money  to  be  exempt,  where 
such  claim  was,  in  fact,  timely  made.*  The  recovery  of  a  judgment 
for  wages  exempt  from  garnishment,  before  the  entry  of  judgment 
in  a  garnishment  proceeding  in  a  foreign  state  where  the  wages  were 
not  exempt,  has  been  held  to  deprive  the  employer  of  the  benefit 
of  the  foreign  judgment  as  a  defense  to  his  liability,  although  the 
garnishment  proceeding  was  instituted  before  the  local  action,  and 
that  it  is  immaterial  that  an  appeal  was  taken  from  the  local  judg- 
ment, upon  which  a  decision  was  not  reached  until  after  the  judg- 
ment was  entered  in  the  garnishment  proceeding.''    However,  there 

1.  Southern  R.  Co.  v.  Fulford,  125  88  Tenn.  646,  13  S.  W.  588,  17  A,  S. 
Ga.  103,  54  S.  E.  68,  5  Ann.  Cas.  168   R.  921,  8  L.R.A.  412. 

and  note.  5.  Note:  5  Ann.  Cas.  170. 

2.  Missouri  Pac.  R.  Co.  v.  Whips-  8.  Black  Hills  Tel.,  etc.,  Co.  v.  Mit- 
ker,  77  Tex.  14, 13  S.  W.  639, 19  A.  S.  chell,  11  S.  D.  616,  79  N.  W.  999,  74 
R.  734  and  note,  8  L.R.A.  321.  A.  S.  R.  830. 

3.  Clark  v.  Averill,  31  Vt.  512,  76  7.  Becker  v.  Illinois  Cent.  R.  Co., 
Am.  Dec.  131.  250  111.  40,  95  N.  E.  42,  35  L.R.A. 

4.  Carson  v.  Memphis,  etc.,  R.  Co.,  (N.S.)  1154  and  note. 
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is  respectable  authority  to  the  contrary. •  What  property  is  exempt, 
and  what  is  the  law  governing  the  right  to  exemptions  are  questions 
outside  the  scope  of  this  article.* 

70.  Asrignment  by  Debtar.--The  fact  that  the  principal  debtor 
has  assigned  his  claim  against  the  garnishee  so  that  the  garnishee 
is  liable  to  the  assignee  of  the  debtor  defeats  garnishment  proceed- 
ings; *®  and  the  garnishee  may  in  his  own  defense  set  up  the  rights 
of  the  assignee  to  whom  he  is  liable.**  An  equitable  assignment  is 
as  effective  as  a  legal  assignment  in  defeating  garnishment;**  For 
example;  it  has  been,  held  that  if  the  principal  debtor  gives  an 
order  to  another  for  the  money  due,  the  assent  of  the  garnishee  is 
not  necessary  to  the  operation  of  such  order  as  an  equitable  transfer 
of  the  fimd  and  consequently  as  a  defense  in  garnishment  proceed- 
ings.**  If  the  assignment  be  but  partial,  a  court  of  equity  will 
prevent  the  garnishment  of  the  entire  amount.**  In  such  cases, 
the  right  to  refuse  to  recognize  such  an  assignment  is  personal  to 
the  debtor,  and  cannot  be  claimed  by  a  third  party  who  sues  the 
creditor  and  joins  the  debtor  as  garnishee.**  So  also,  after  an  assign- 
ment of  a  non-negotiable  note,  for  value,  by  the  payee,  and  noticb 
thereof  to  the  maker,  if  the  maker  be  summoned  as  garnishee  eft 
the  original  payee,  a  disclosure  of  the  assignment;  and  of  notice  givteh 
to  him  before  service  of  process,  will  discharge  hith,  and  he  need 
not  show  that  the  assignment  was  bona  fide.**  But  where  the  as^gn- 
ment  is  incomplete,  it  will  not  defeat  garnishment.  For  example, 
where  the  acceptance  of  a  bill  of  exchange,  to  be  binding,  must  be 
made  in  writing,  it  has  been  held  that  an  oral  promise  to  pay  so 
much  of  it  as  may  be  found  to  be  due,  made  by  the  drawee,  will 
not  act  as  an  equitable  assignment  to  the  payee,  so  as  to  prevent 
other  creditors  of  the  drawer  from  securing  the  debt  by  garnishment 
against  the  drawee  before  the  bill  is  accepted  in  writing  or  paid  to 

8.  Baltimore,  etc^  B.  Co.  v.  Adam&,  122,  47  Atl.  401,  82  A.  S.  R.  922,  52 
159  Ind.  688,  66  N.  E.  43,  60  L.R.A.  L.R.A.  195;  Putney  v.  Fambam,  27 
396.  Wi8.  187,  9  Am.  Rep.  459. 

9.  See  Exemptions,  vol.  11,  p.  487.       12.  Walton  v.  Horkan,  112  Gfa.  814, 

10.  Fenton  v.  Edwards,  126  Cal.  43,  38  S.  E.  105,  81  A.  S.  R.  77;  Harlow 
58  Pac.  320,  77  A.  S.  R.  141,  46  L.R.A.  v.  Bartlett,  96  Me.  294,  52  All.  638, 
832;  Weire  v.  Davenport,  11  Ta.  49,  90  A.  S.  R.  346;  Nesmith  v.  Drum,  8 
77  Am.  Dec.  132;  Schoolfleld  v.  Hirsh,  Watts  &  S.  (Pa.)  9,  42  Am.  Dec.  260. 
71  Miss.  55,  14  So.  528,  42  A.  S.  R.  13.  Merchants'    etc.,   Nat.   Bank   v. 

'   450.  Barnes,  18  Mont.  335,  45  Pac.  218,  56 

11.  Milwaukee,  etc.,  R.  Co.  v.  Brooks  A.  S.  R.  586,  47  L.R.A.  737. 
Locomotive  Works,  121  U.  S.  430,  7       14.  National  Exeh.  Bank  v.  McLoon, 
S.  Ct.  1094,  30  U.  S.   (L.  ed.)   996;  73  Me.  498,  40  Am.  R^p.  388. 

Black  V.  Paul,  10  Mo.   103,  45  Am.       15.  Burditt  v.  Porter,  63  Vt.  296,  21 
Dec.  353;  Day  v.  Zimmerman,  68  Pa.   Atl.  955,  25  A.  S.  R.  763. 
St.   72,   8   Am.   Rep.   157;   Noble  v.       Note:  2  A.  S.  R.  471. 
Thompson  Oil  Co.,  79  Pa.  St.  354,  21       16.'  Neweli   v.   Adams,   1   D.   Chip. 
Am.  Rep.  66;  Hawley  v.  Hurd,  72  Vt.    (Vt.)  346,  12  Am.  Dec.  690  and  note. 
R.  C.  L.  Vol.  XII.— 53.        833 


70  GARNISHMENT  12  R.  C.  L. 

the  amount  of  the  debt  due.^'  Upon  the  question  of  the  neceflsity 
3f  notice  to  the  garnishee  of  the  assignment  prior  to  garnishment, 

1  conflict  of  authority  exists.  Many  courts  hold  that  such  notice 
must  be  given  before  the  claims  of  creditors  attach.  On  the  other 
band,  other  courts  hold  that  if  the  garnishee  receives  notice  of  the 
assignment  pendente  lite  and  only  in  time  to  avail  himself  of  the 
}ame  in  the  garnishment  proceedings,  the  assignment  will  take  pre- 
cedence over  the  garnishment.^^  If  the  garnishee  while  ignorant  of 
the  assignment  pays  the  creditor  he  will  be  protected,^*  but  if  he 
pays  after  notice  of  the  assignee's  rights,  he  will  remain  liable  to 
the  assignee.*^  The  assignee  may,  if  he  so  desires,  appear  in  a  pro- 
seeding  to  reach  the  fund  by  garnishment  and  raise  the  objection 
that  the  fund  is  not  subject  to  such  process.^  If,  in  garnishment 
proceedings,  an  indebtedness  is  disclosed  by  the  garnishee,  but  he 
ilso  discloses  the  fact  of  a  claim  thereto  by  a  third  person  as  assignee, 
it  is  error  for  the  court  to  order  judgment  against  the  garnishee  until 
»he  claimant  is  duly  cited  and  made  a  party ;  and.  unless  this  be 
lone,  the  rights  of  such  claimant  cannot  be  barred  or  affected  by 
;he  judgment.'  Furthermore,  the  assignee  of  a  garnished  debt  stands 
n  place  of  the  principal  debtor,  and  can  make  any  defense  to  the 
judgment  which  he  could  make,  and  none  which  he  could  not  make.' 
Sowever,  if,  upon  the  service  of  a  garnishment,  the  person  garnished 
mswers  that  he  is  indebted  to  the  judgment  debtor,  and  pays  the 
unount  of  the  debt  to  the  offieer,  it  having  before  such  garnishment 
)een  assigned  to  another  and  the  debtor  notified  of  the  assignment, 
he  assignee  cannot  maintain  an  action  against  the  officer  to  whom 
luch  payment  is  made.  He  is  justified  in  receiving  payment,  and 
applying  it  upon  the  writ,  and  the  remedy  of  the  assignee  is  against 
he  original  debtor,  who  remains  liable  notwithstanding  the  payment, 
)ecause  he  cannot,  after  notice  of  the  assignment,  relieve  himself  from 
iability  by  payment  to  a  person  other  than  the  assignee.^    If  the 

17.  Bacr  v,  English,  84  Qa.  403,  11  360,  74  Am.  Dec.  762  and  note;  Old- 
;.  E.  453,  20  A.  S.  R.  372.  ham  v.  Ledbetter,  1  How.  (Miss.)  43, 

18.  Smith  V.  Blatchford,  2  Ind.  184,  26  Am.  Dec.  690  and  note. 

2  Am.  Dec.  504;  Muir  v.  Schenck,  3  1.  Hall  v.  Alabama  Terminal,  etc, 
liU  (N.  Y.)  228,  38  Am.  Dec.  633  Co.,  143  Ala.  464,  39  So.  285,  5  Ann. 
nd  note.  And  see  generally,  Assign-  Cas.  363,  2  L.R.A.(N.S.)  130;  Wilde 
IBNTS,  vol.  2,  pp.  622,  629.  v.  Mahaney,  183  Mass.  465,  67  N.  E.  . 

19.  Richards  v.  Griggs,  16  Mo.  416,  337,  62  L.R.A.  813. 

7  Am.  Dec.  240.  2.  Levy  v.  Miller,  38  Minn.  526,  38 

20.  Cox  V.  Cronan,  82  Conn.  175,  N.  W.  700,  8  A.  S.  R.  691. 

2  All.  927,  135  A.  8.  R.  268  and  3.  Coit  v.  Haven,  30  Conn.  190,  79 
ote;  Walters  v.  Washington  Ins.  Co.,  Am.  Dec.  244. 

la.  404,  63  Am.  Dec.  451  and  note;  4.  Merchants',  etc,  Nat.  Bank  ▼. 
>odd  V.  Brott,  1  Minn.  270,  66  Am.  Barnes,  18  Mont.  335,  45  Pae.  218,  56 
)ec.  541;  Black  v.  Brisbin,  3  Minn.    A.  S.  R.  586,  47  L.RJL.  737. 
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plaintiff  asserts  that  the  assignment  is  fraudulent  as  to  him,  the 
court  may  determine  the  issue.^ 

71.  Assignment  for  Benefit  of  Creditors. — ^No  creditor  can^  by  gar- 
nishment, take  any  part  of  an  estate,  held  by  an  assignee  for  the 
benefit  of  creditors  under  a  valid  assignment,  out  of  his  hands,  and 
apply  it  to  the  payment  of  his  debt.*  But  after  the  trust  has  been 
fuUy  executed,  if  there  be  any  excess,  nonaccepting  creditors  may 
have  it  applied  by  garnishment;  and  if  garnishment  proceedings  have 
been  commenced,  they  should  be  allowed  to  stand,  so  as  to  secure 
to  the  garnishor  any  precedent  rights  he  may  have.'  Of  course  if 
the  assignment  is  invalid  it  will  not  prevent  garnishment  of  the 
assignor's  property.^  If  the  property  has  been  turned  over  to  the 
assignee,  he  is  the  one  to  be  made  garnishee,  if  the  transfer  is  good 
as  between  the  immediate  parties  to  the  same.*  If  the  garnishment 
precedes  the  consummation  of  the  assignment  it  will  take  priority 
over  the  assignment,^*  so  that  where  the  act  of  assignment  requires 
ratification,  and  garnishment  occurs  prior  to  such  ratification,  the 
garnishment  will  be  given  priority.i^  If  the  assignment  for  the  bene- 
fit of  creditors  has  occurred  outside  of  the  state  in  which  garnishment 
proceedings  are  instituted,  the  general  question  as  to  the  extraterri- 
torial force  of  such  assignments  determines  the  priority  between  it 
and  garnishment^* 

72.  Miscellaneoiss  Defenses. — Obviously  the  garnishee  may  plead 
that  he  has  paid  the  debt  due  to  the  principal  debtor,^*  and  evidence 
tending  to  prove  payment  is  admissible,  though  payment  was  not 
specially  pleaded  as  a  defense.^^  If  the  garnishee  has  paid  his  debt 
by  check  and  it  has  been  accepted  as  cash,  his  defense  is  complete ;  ^* 
ecpedally  when  the  cheek  has  passed  into  the  hands  of  a  third  per- 
son as  absolute  owner  although  it  has  not  yet  been  collected.^*    Even 


5.  People's  Bank  v.  Smith,  75  Miss.  10.  Smead  ▼.  Chandler,  71  Ark.  506, 
753,  23  So.  428,  05  A.  S.  R.  618.  76  S.  W.  1066,  65  L.R.A.  353. 

6.  Calnmet  Paper  Co.  v.  Haskdl  11.  Coleman  v.  Darling,  66  Wis.  155, 
Show  Printing  Co.,  144  Mo.  331,  45  28  N.  W.  367,  57  Am.  Rep.  253. 

S.  W.  1115,  66  A.  S.  R.  425.  12.  Paine  v.  Lester,  44  Conn.  196, 

7.  Webb  V.  Peele,  7  Piek.  (Mass.)  26  Am.  Rep.  442  (refosing  to  give 
247,  19  Am.  Dee.  284 ;  Moody  v.  Car-  effect  to  assignment  under  foreign  stat- 
roll,  71  Tex.  143,  8  S.  W.  510, 10  A.  S.  nte).  And  see  Assignments  for  Bbn- 
R.  734.  EFFT  ov  Creditors,  vol.  2,  p.  682  et 

8.  Borden     v.     Sumner,     4     Pick.  seq. 

(Mass.)  265, 16  Am.  Dec.  338;  Humph-  18.  Gunn  ▼.  Howell,  35  Ala.  144«  73 

rey  v.  Coquillard  Wagon  Works,  37  Am.  Dec.  484. 

Okla.  714,  132  Pac.  899,  49  L.R.A.  14.  Robertson  ▼.  Robertson,  37  Ore. 

(N.S.)    600;   Stewart  ▼.   McMinn,  5  339,  62  Pac.  377,  82  A.  S.  R.  756. 

Watts  ft  8.  (Pa.)  100,  39  Am.  Dec  15.  Larsen  v.  Allan  Line  Steamship 

115;   McCord-Brady  Co.  v.  Mills,  8  Co.,  45  Wash.  406,  88  Pae.  753,  122 

Wyo.  258,  56  Pac.  1003, 46  L.R.A.  737.  A.  S.  R.  926,  9  L.R.A.(N.S.)  1258. 

9.  Ayery  v.  Monroe,  172  Mass.  132,  16.  National  Park  Buik  v.  Levy,  17) 
61  N.  E.  452,  70  A.  S.  B.  250.  R.  I.  746,  24  AU.  777,  19  L.RJL  475, 
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though  the  check  was  given  to  defeat  garnishment,  it  seems  that 
the  defense  is  complete.^'  The  garnishee  also  may  plead  that  the 
cleim  against  him  is  barred  by  the  statute  of  limitations.^*  The 
garnishee  occupies  the  same  position  as  if  sued  by  the  principal  debtor 
and  if  the  defense  would  not  be  open  in  a  suit  by  the  latter,  it  is 
not  a  defense  in  the  garnishment  proceedings.**  That  a  judgment 
for  the  same  debt  has  been  recovered  against  the  garnishee  in  an- 
other state,*®  particulai^ly  when  the  garnishee  has  satisfied  the  judg- 
ment against  him,*  is  a  complete  defense  to  the  garnishee.  Another 
defense  open  to  the  garnishee  is  that  the  account  between  himslf 
and  the  principal  debtor  is  not  settled.  The  rule  that  geirnishment 
will  not  lie  to  affect  funds  in  the  hands  of  a  trustee,  before  the  settle- 
ment of  his  accounts,  rests  altogether  on  jurisdictional  considerations 
sufficient  for  the  defense  of  a  trustee  as  garnishee,  as  well  as  for  the 
protection  of  the  fund  in  his  hands;  but  it  is  evident  that  these  are 
purely  matters  of  defense,  of  which  the  trustee  should  avail  himself 
by  motion,  pleadings,  or  proof  at  some  stage  of  the  proceedings, 
before  the  final  judgment.  The  trustee  is  not  required  to  plead 
these  facts  specifically,  but  they  should  be  disclosed,  to  the  court 
by  some  party  to  the  proceeding  before  the  matter  is  concluded  by 
a  judgment.*  A  garnishee  cannot  set  up  usury  in  the  indebtedness 
for  which  the  judgment  was  rendered  against  the  principal  defend- 
ants, or  otherwise  impeach  the  consideration  of  such  judgment.*  If 
the  goods  in  question  have  been  taken  from  the  garnishee  by  a  wrong- 
doer he  has  no  defense  on  this  ground,  though  he  has  good  reason 
for  asking  for  a  delay  in  the  proceedings  until  damages  for  the  tak- 
ing can  be  recovered.*  If  the  property  sought  to  be  reached  has 
been  mortgaged  the  garnishee  has  no  defense  on  this  ground;  the 
mortgagee  must  assert  his  rights.* 

73.  Traverse  of  Answer. — It  is  recognized  that  the  plaintiflF  or 
garnishor  may  contest  the  answer  of  the  garnishee,  specifying  in 
what  particulars  he  believes  it  to  be  untrue.*     It  may  be  said  that 

17.  Larsen  v.  Allan  Steamship  Co.,  16  Pa.  St.  241,  55  Am.  Dec.  494  and 
45  Wash.  406,  88  Pac.  753,  122  A.  S.   note. 

R.  926,  9  L.R.A.(N.S,)  1258  and  note.      1.  Virginia  Fire,  etq.,  Ins.  Co.  v.  New 

18.  Wilson  V.  Koontz,  7  Cranch  202,  York  Carousal  Mfg.  Co.,  95  Va.  515, 
3  U.  S.   (L.  ed.)  315;  Tiger  v.  Rog-  28  S,  E.  888,  40  L.R.A.  237. 

ers  Cotton  Cleaner,  etc.,  Co.,  96  Ark.       2.  Groome  v.  Lewis,  23  Md.  137,  87 

1,  130  S.  W.  585,  Ann.  Gas.  1912B  Am.  Dec.  563. 

488,  30.  L.R.A.(N.S.)   694;   Clyne  v.       3.  Wabasli  R.  Co.  v.  Dougan,  142 

Easton,  148  Cal.  287,  83  Pac.  .36,  113  HI.  248,  31  N.  E.  594,  34  A,  S.  R.  74. 
A.  S.  R.  253.  4.  Despatch  Line  v.  Bellamy  Mfg. 

19.  Nordstrom  v.  Corona  City  Wa-  Co.,  12  N.  H.  205,  37  Am.  Dec.  203. 
ter  Co.,  155  Cal.  206, 100  Pac.  242, 132  5.  Boyd  v.  Chesapeake,  etc..  Canal 
A.  S.  R.  81.  Co.,  17  Md.  195,  79  Am.  Dec.  646. 

20.  Scott  v.,  Coleman,  5  Litt.  (Ky.)  6.  Phenix  Ins.  Co.  v.  Willis,  70  Tex. 
349, 15  Am.  Dec.  71 ;  Baxley  v.  Linah,  12,  6  S.  W.  825,  8  A.  S.  R.  566. 
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the  issues-  in  garnishment  proceedings  are  made  up  by  the  denial  of 
the  answer  of  the  garnishee  and  the  reply  thereto.  The  denial  should 
state  the  grounds  upon  which  a  recovery  is  claimed^  and  the  reply 
to  the  denial  makes  the  issue.'  In  many  jurisdictions,  the  denial 
of  the  plaintiff  takes  the  form  of  an  affidavit.^  If  is^ue  be  not  taken 
on  the  statements  of  the  garnishee,  such  statements  must  be  taken 
as  admitted,*  and  the  answer  of  the  garnishee  is  then  the  sole  test 
of  his  indebtedness  or  liability.*^  It  is  also  recognized  that  the  prin- 
cipal debtor,  whose  interest  is  affected  by  such  proceeding,  may  Lake 
exception  to  any  question  arising  on  the  disclosure  of  the  garnishee, 
and  show  any  good  cause  why  bis  debts  and  contracts  should  not  be 
interfered  with.*^ 

Trial  and-  Judgment 

74,  Trial. — When  the  answer  of  the  garnishee,  on  his  examina- 
tion on  oath  in  garnishment  proceedings  is  satisfactory  to  the  plain* 
tiff,  the  judgment  of  the  court  may  be  taken  thereon;  but  where  his 
answer  is  not  satisfactory  to  the  plaintiff,  an  issue  may  be  made  up 
and  tried  by  a  jury  as  in  other  actions.*'  The  general  provisions 
in  regard  to  waiver  of  trial  by  jury,*'  setting  the  cause  for  trial, 
continuances  and  the  like  apply.**  So  also,  the  verdict  of  the  jury 
is  regarded  as  binding,*^  or  as  open  to  objection  as  in  other  civil 
actions.**  In  many  instances,  however,  only  questions  of  law  are 
raised  and  these  are  decided  by  the  court  without  the  intervention 
of  a  jury.*' 

75.  Judgment. — Judgment  should  not  be  entered  against  the  gar- 
nishee, imless  it  appears  affirmatively  that  at  the  time  of  the  garnish- 
ment the  defendant  had  a  cause  of  action  against  the  garnishee  for 
the  recovery  of  a  legal  debt,  due  or  to  become  due,  and  that  such 
judgment  would  be  available  to  the  garnishee  as  a  defense  against 

7.  Holker  v.  Hennessey,  141  Mo.  12.  Adams  v.  Filer,  7  Wis.  306,  73 
527,  42  S.  W.  1090,  64  A.  S.  R.  524,  Am.  Dec.  410. 

39  L.R.A.  165.  13.  Brenizer   v.    Supreme    Council, 

8.  Cottingham  v.  Greely  Bamham  etc.,  141  N.  C.  409,  53  S.  £.  835,  6 
Grocery  Co.,  129  Ala..  200,  30  So.  560,  L.R.A.(N.S.)  235.    See  Jury. 

87  A.  S.  R.  58;  McDaniels  v.  J.  J.       14.  Cluett  v.  Rosenthal,  100  Mich. 

Connelly  Shoe  Co.,  30  Wash.  549,  71  193,  58  N.  W.  1009,  43  A.  S.  R.  446. 

Pac.  37,  94  A.  S.  R.  889,  60  L.R.A.  And  see  CowTiNtJAKCES,  vol.  6,  p.  542 

947.  et  seq.;  Trial. 

9.  Davis  V.  Pawlettc,  3  Wis.  300,  62  15.  Marx  v.  Hart,  166  Mo.  503,  66 
Am.  Dec.  690.  S.  W.  260,  89  A.  S.  R.  715. 

10.  Walters  v.  Washington  Ins.  Co.,  16.  Baltimore,  etc.,  R.  Co.  v.  Gall- 
1  Ja.  404,  63  Am.  Dec.  451 ;  McLean  ahue,  12  Grat.  ( Va.)  655,  65  Am.  Dec. 
V.  Sworts,  69  Minn.  128,  71  N.  W.  925,  254. 

65  A.  S.  R.  556.  17.  Wildncr  v.  Ferguson,  42  Minn. 

11.  Hurlburt  v.  Hicks,  17  Vt.  193,  112,  43  N.  W.  794,  18  A.  S.  R.  495, 
44  Am.  Dec.  329.  6  L.R.A.  338. 
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any  action  afterwards  brought  against  him  on  the  debt  in  respect 
of  which  he  is  charged.^^  The  form  of  the  judgment  against  the 
garnishee  varies  in  different  states.  In  some  jurisdictions,  if  the  gar* 
nisnee  fails  to  appears  and  answer  within  the  specified  time,  a  con* 
ditional  judgment  is  entered  against  the  garnishee  with  the  proviso 
that  it  shall  be  made  final  unless  the  garnishee  appears  and  answers 
within  a  certain  time  thereafter.  In  some  states,  a  scire  facia  issues 
along  with  the  conditional  judgment.  However,  a  condition  judg- 
ment rendered  against  a  garnishee,  without  appearance  by,  or  serv- 
ice of  written  notice  upon  him,  is  void,  and  the  subsequent  issuance 
and  service  of  a  scire  facias  will  not  cure  that  defect,  but  the  final 
judgment  will  also  be  void,  although  the  garnishee  failed  to  defend 
the  scire  facias.^*  In  some  jurisdictions,  a  judgment  is  not  entered 
against  the  garnishee.  All  that  the  creditor  can  do  is  to  obtain  an 
order  against  the  garnishee  to  appear  and  answer,  and  upon  such 
appearance,  if  the  debt  is  admitted,  an  order  may  be  made  for  its 
payment  into  court,  and  if  the  debt  is  denied,  an  order  may  be  entered 
authorizing  the  judgment  creditor  to  institute  an  action  to  recover 
the  alleged  debt.*®  Where  the  court  has  regularly  obtained  juris- 
diction of  the  garnishee,  and  there  is  no  answer  on  his  part,  the  stat- 
utes of  some  states  allow  a  default  judgment  against  him  to  be  enforced. 
And  in  such  cases  if  payment  be  made  under  such  judgment,  it  should 
be  a  protection  to  the  garnishee,  provided  no  defense  on  the  merits 
could  have  been  interposed.  Some  courts  however,  do  not  recognize 
the  practice  of  rendering  judgment  by  default  against  the  non- 
answering  garnishee.^  A  personal  judgment  may  be  taken  against 
the  garnishee  if  jurisdiction  of  his  person  has  been  obtained  and 
if  the  statute  contemplates  the  entry  of  such  a  judgment.*  In  cer- 
tain instances,  the  plaintiff  may  elect  between  a  personal  judgment 
and  one  in  rem.  Where  a  plaintiff  in  a  suit  of  garnishment,  in  which 
process  has  been  served  on  the  garnishee,  having  the  right  to  prevent 
the  garnishee  from  disposing  of  the  property  for  which  he  may  be 
liable,  elects  to  consider  the  garnishee  his  debtor  and  to  take  personal 
judgment  against  him,  he  will  be  held  to  his  election,  and  cannot 
follow  the  property  or  its  proceeds.*  Judgment  may  be  rendered 
against  the  garnishee  even  though  he  has  not  been  made  a  party 
to  the  action,  in  the  technical  sense,  if  by  statute  it  is  not  necessary 
that  he  be  made  a  party .^     If  the  garnishee  makes  default,  he  is 

18.  Mims  V.  West,  38  Ga.  18,  95       2.  Goodwin  v.  Claytor,  137  N.   C. 
Am.  Dec.  379.  224,  49  S.  E.  173,  107  A.  S.  R.  479, 

19.  Illinois  Cent.  R.  Co.  v.  Brooks,  67  L.R.A.  209. 

90  Tenn.  161, 16  S.  W.  77,  25  A.  S.  R.       8.  Maxwell  v.  Bank  of  New  Rich- 
673.  mond,  101  Wis.  286,  77  N.  W.  149,  70 

20.  Herrlich  v.  Eanfmann,  99  Cal.  A.  S.  R.  926. 

271,  33  Pac.  857,  37  A.  S.  R.  50.  4.  Tiger  v.  Rogers  Cotton  Cleaner, 

1.  Note :  46  Am.  Dec.  345.  etc.,  Co.,  96  Ark.  1,  130  8.  W.  685, 
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chargeable  only  for  the  sum  named  in  the  writ,*  and  it  is  the  rule 
under  most  statutes  that  the  garnishee  may  be  charged  for  no  more 
than  the  amount  which  he  owes  to  the  debtor  and  that  he  cannot 
be  charged  in  the  garnishment  proceedings  for  more  than  the  claim 
of  the  plaintiff  against  the  principal  debtor  with  interest  and  costs, 
though  in  some  states  judgment  may  be  rendered  against  a  garnishee 
for  an  amount  exceeding  that  of  the  plaintiff's  judgment  against  the 
defendant,*  and  whatever  surplus  remains  after  paying  the  plaintiff 
belongs  to  the  principal  debtor.'  A  judgment  against  a  garnishee  is 
prima  facie  a  bar  to  a  subsequent  recovery  of  the  same  debt  by  any 
person  and  the  judgment  is  subject  to  the  usual  rules  as  to  collateral 
attack.*  If  the  garnishee  answers  denying  his  indebtedness  to  the 
defendants,  and  the  plaintiff,  failing  to  file  a  contest  to  the  answer, 
permits  a  judgment  of  discharge  of  the  garnishee  to  be  entered,  thi.s 
is  a  judgment  on  the  merits,  and  conclusive  between  the  plaintiff 
and  the  garnishee  that  the  latter  was  not  indebted  to  the  defendant.* 
Where  property  in  the  hands  of  the  garnishee  is  adjudged  to  belong 
to  the  defendant  in  the  proceedings,  and  the  garnishee  acts  in  good 
faith,  the  judgment  is  conclusive  as  between  the  plaintiff,  the  defend- 
ant, and  the  garnishee.^*  An  order  discharging  the  garnishee  is  not 
a  bar  to  an  action  upon  the  judgment,  whereby  it  is  sought  to  reach 
real  estate,  the  title  to  which  is  in  the  garnishee,  to  whom  it  is 
alleged  to  have  been  conveyed  in  fraud  of  creditors,  at  least  where 
garnishment  proceedings  are  not  sanctioned  to  reach  real  estate.  ^^ 
A  valid  judgment  in  a  garnishment  suit,  like  any  other  judgment, 
is  entitled  to  full  faith  and  credit  in  any  other  state.^*  But  if  the 
state  laws  authorizing  a  garnishment  proceeding  are  not  complied 
with,  a  judgment  therein  may  be  pronounced  void  in  another  state 
without  depriving  it  of  that  faith  and  credit  to  which,  under  the 
constitution  of  the  United  States,  it  is  entitled  in  the  courts  of  the 
latter  state.^*  The  death  of  the  plaintiff  before  judgment  against 
the  garnishee  is  rendered  does  not  render  such  judgment  null  and 
void.    At  most)  it  is  but  voidable.^^ 

Ann.  Cas.  1912B  488,  30  L.R.A.(N.S.)  A.  S.  R.  106,  19  L.RA.(N.S.)  604. 
694.  10.  Adams  v.  Filer,  7  Wis.  306,  73 

6.  Drew  v.  Towle,  27  N.  H.  412,  59  Am.  Dec.  410  and  note. 
Am.  Dec.  380.  11.  Boyle  v.  Maroney,  73  la.  70,  35 

6.  Scott  V.  Hill,  3  Mo.  88,  22  Am.  N.  W.  145,  5  A.  S.  R.  657. 

Dec.  462.  12.  Chicago,  etc.  R.  Co.  v.  Moore, 

7.  Siegel  v.  Schueck,  167  HI.  522,  31  Neb.  629,  48  N.  W.  475,  28  A.  S. 
47  N.  E.  855,  59  A  S.  R.  309.  R.  534  and  note.    And  see  Judgments. 

8.  Sessions  v.  Stevens,  1  Fla.  233,  13.  TourviDe  v.  Wabash  R.  Co.,  148 
46  Am.  Dec.  339  and  note.  See  Judg-  Mo.  614,  60  S.  W.  300,  71  A.  S.  R. 
MENTS,  for  the  general  rules  as  to  col-  650  and  note. 

lateral  attack.  14.  Coleman  v.  McAnulty,  16  Mo. 

9.  Roman     v.     Montgomery     Iron   173,  67  Am.  Dec.  229. 
Works,  156  Ala.  604,  47  So.  136,  130 
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76.  Enforcement  of  Judgment. — The  judgment  against  the  gar- 
nishee in  a  garnishment  proceeding  may  be  enforced  by  the  levy  of 
execution  as  in  ordinary  civil  actions,  according  to  the  statute  of 
many  states,  though  in  some  states,  the  plaintiff  is  required  in  the 
first  instance  to  sue  out  a  writ  of  scire  facias  against  the  garnishee 
to  show  cause  why  execution  should  not  be  awarded  against  him.** 
The  legal  effect  of  .a  garnishment  judgment  is  to  sequester  or  set 
aside  the  property  or  money  of  the  defendant  in  the  hands  of  the 
garnishee  to  the  payment  of  the  plaintiff's  judgment. *•  The  court 
is  authorized  to  make  the  customary  orders  to  enable  the  creditor 
to  realize  from  the  interest  of  the  debtor  in  the  property.*'  Further- 
more, the  judgment  against  the  garnishor  operates  to  transfer  to  the 
plaintiff  all  the  rights  and  remedies  possessed  by  the  judgment  de- 
fendant, including  any  lien  to  secure  the  indebtedness.*®  For  exam- 
ple, one  who  obtains  judgment  against  a  ward  and  garnishes  his 
guardian  becomes  subrogated  to  the  claims  of  the  ward  against  the 
guardian  to  the  amount  of  such  judgment.**  Moreover,  it  has  been 
held  that  the  judgment  against  the  garnishee  gives  to  the  plaintiff 
a  lien  upon  the  lands  of  the  garnishee  within  the  jurisdiction  of 
the  court.*® 

Coats  and  Appeal 

77.  Liability  for  Costs. — ^As  a  rule,  the  court  may  allow  to  the 
garnishee  his  costs  in  the  garnishment  proceedings,*  and  in  some 
jurisdictions  the  court  may  allow  him  compensation  to  meet  his 
expenses,'  including  a  reasonable  attorney's  fee.'  But  if  the  gar- 
nishee denies  all  liability,  and  judgment  is  subsequently  entered 
against  him,  he  may  be  held  liable  for  the  costs.*  So  also,  if  the 
garnishee  permits  costs  to  accumulate  upon  the  judgment  against 
him,  he  cannot  charge  the  principal  debtor  with  such  costs.*  The 
execution  creditor  is  liable  for  the  costs  of  garnishment  successfully 
prosecuted  against  the  person  summoned,  if  the  funds  in  the  latter's 

15.  Adams  v,  Rowe,  11  Me.  89,  25  201,  117  N.  W.  470, 130  A.  S.  R.  666. 
Am.  Dec.  266.  1.  Lewis  v.  Ross,  37  Me.  230,  59  Am. 

16.  Bowen  v.  Port  Huron   Engine,  Dec.  49;  Drew  v.  Towle,  27  N.  H.  412, 
etc.,  Co.,  109  la.  255,  80  N.  W.  345,  59  Am.  Dec.  380. 

77  A.  S.  R.  539,  47  L.R.A.  131.  2.  Moody  v.  Carroll,  71  Tex.  143,  8 

17.  HartzeU  v.  Vigen,  6  N.  D.  117,  S.  W.  510,  10  A.  S.  R.  734. 

69  N.  W.  203,  66  A.  S.  R.  589  and       3.  Willis  v.  Heath,  75  Tex.  124,  12 

note,  35  L.RA.  451.  S.  W.  971,  16  A.  S.  R.  876. 

18.  LiddeU  v.  Jones,  76  Ark.  344,  88       4,  Eau  Claire  Nat.  Bank  v.  Chip- 
S.  W.  961,  113  A.  S.  R.  99.  pewa  Valley  Bank,  124  Wis.  520,  102 

19.  Hazelton   v.   Douglas,   97   Wis.  N.  W.  1068, 109  A.  S.  R.  966. 

214,  72  N.  W.  637,  65  A.  S.  B.  122.  6.  Berry  v.  Davis,  77  Tex.  191,  13 

20.  Johnson  v.  Samnelson,  82  Neb.   S.  W.  978,  19  A.  S.  R.  748. 
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hands  are  not  sufficient  to  pay  the  debt  and  costs,  and  he  has  not 
resisted  the  proceeding  nor  appealed  from  the  judgment  against  him.* 

78.  Appeal. — ^Provision  is  generally  made  by  statute  for  appeals 
in  garnishment  proceedings  by  the  plaintiff,  debtor  or  garnishee. 
However,  since  garnishees  have  no  interest  in  the  merits  of  the  contro- 
versy between  the  plaintiff  and  the  debtor,  if  they  are  protected  by 
the  judgment  rendered,  that  is,  if  the  judgment  is  a  valid  one,  they 
have  no  right  to  appeal  from  the  judgment  against  the  debtor  on 
account  of  mere  errors  or  irregularities  therein.'  A  proper  record 
on  appeal  consists  of  the  affidavit  and  summons,  with  the  return  of 
the  officer,  and  the  answer  of  the  garnishee,  either  incorporated  into 
the  judgment  or  the  bill  of  exceptions,  or  identified  by  an  entry 
of  the  court.  The  judgment  against  the  original  debtor,  and  the 
execution  issued  thereupon,  are  not  properly  speaking  part  of  the 
record.* 

VI.  Persons  Chargeable  as  Garnishees 

79.  Plaintiff  or  Defendant  as  Garnishee. — It  has  been  held  in  a 
number  of  jurisdictions  that  under  statutory  provisions  for  sum- 
moning as  garnishee  in  an  action  any  person  who  has  in  his  possession 
chattels,  moneys  or  credits  belonging  to  the  defendant,  or  who  is 
indebted  to  the  defendant,  a  plaintiff  who  comes  within  such  provi- 
sions may  make  himself  a  garnishee  in  his  own  action.*  It  has, 
however,  been  held  in  a  number  of  other  jurisdictions  that  under 
statutes  providing  for  summoning  as  garnishees  in  an  action  persons 
indebted  to  or  having  in  their  possession  goods  of  the  defendant,  a 
plaintiff,  though  he  comes  within  the  statutory  provisions,  has  no 
right  to  make  himself  garnishee  in  his  own  action.*®  The  question 
also  has  arisen  as  to  the  right  of  a  defendant  who  obtains  judgment 
in  an  action  to  garnish  a  debt  due  the  plaintiff.  This  he  may  do 
under  a  statute  which  provides  for  garnishment  on  behalf  of  a  party 
in  whose  favor  a  judgment  is  given.** 

.    80.  Public  Officer. — Officers  of  the  United  States  and  of  the  differ- 
ent states,  having  money  in  their  hands  to  which  certain  individuals 

6.  State    V.    Linaweaver,    3    Head  v.  Lobengeir,  4  Watts  (Pa.)   390,  28 
(Tenn.)  51,  75  Am.  Dec.  757.  Am.  Dec.  723. 

7.  Hanna  v.  Lauring,  10  Mart.  0.  .  10.  Ft.    Scott  First    Nat.   Bank  v. 
S.  (La.)  568, 13  Am.  Dec.  339.  Elliott,  62  Kan.  764,  64  Pac.  623,  55 

Note:  119  A.  S.  R.  751.  L.R.A.  353  and  note;  Baker  v.  Doe,  88 

8.  Gnnn  v.  Howell,  27  Ala.  663,  62  S.  C.  69,  70  S.  E.  431,  34  L.R.A.(N.S.) 
Am   Dec.  785.  510  and  note;  Hill  v.  La  Crosse,  etc., 

9.  Joseph,  etc.,  Co.  v.  Hoffman,  173  R.  Co.,  14  Wis.  291,  80  Am.  Dec.  783. 
Ala.  568,  56  So.  216,  Ann.  Cas.  1914A       Note:  Ann.  Cas.  1914A  726. 

718  tfnd  note,  38  L.R.A.(N.S.)  924;  11.  Donohoe-Kelly  Banking  Co.  v. 
Grayson  v.  Veeche,  12  Mart.  O.  S.  Soatliern  Pac.  Co.,  138  Cal.  183,  71 
(La.)   688,  13  Am.  Dec.  384;  Moyer    Pac.  93,  94  A.  S.  R.  28. 
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are  entitled,  are  not  liable  to  the  creditors  of  those  individuals  in 
the  process  of  garnishment.  This  rule,  as  far  as  it  is  applicable  to 
national  and  state  officers,  has  never  been  seriously  questioned,  having 
been  established  at  an  early  date  in  the  history  of  our  government, 
and  having  been  sustained  ever  since  by  the  adjudications  of  both 
the  national  and  the  state  courts.  One  reason  for  the  rule  is  that 
the  process  of  garnishment  is  substantially  the  prosecution  of  an 
action  by  the  defendant  in  the  name  of  the  plaintiff,  against  the 
garnishee;  or,  more  accurately,  the  proceeding  must  be  regarded  as 
a  civil  suit,  and  not  a  process  of  execution  to  enforce  a  judgment. 
In  this  proceeding  the  parties  have  their  day  in  court;  an  issue  of 
fact  may  be  tried  by  a  jury,  evidence  adduced,  judgment  rendered, 
costs  adjudged  and  execution  issued  on  the  judgment;  and  as  a 
state  is  not  liable,  by  virtue  of  its  sovereignty,  to  be  sued  in  its 
own  courts,  except  by  express  authorization  by  the  legislature,  to 
subject  its  officers  to  garnishment  woixld  be  to  allow  that  to  be 
accomplished  indirectly  that  could  not  be  attained  in  a  direct  suit. 
Another  reason  is  the  fact  that  moneys  sought  to  be  garnished,  as 
long  as  they  remain  in  the  hands  of  the  disbursing  officers  of  the 
government,  belong  to  the  latter,  although  the  defendant  in  garnish- 
ment may  be  entitled  to  a  specific  portion  thereof;  consequently  it 
cannot,  in  a  legal  sense,  be  considered  a  portion  of  his  effects,  and, 
therefore,  is  not  liable  to  garnishment,  under  process  issued  for  the 
purpose  of  levying  upon  and  subjecting  such  individual's  property 
to  the  satisfaction  of  a  judgment  recovered  against  him.^* 

81.  County. — In  the  absence  of  express  statutory  provision  clearly 
evincing  the  intention  to  grant  the  use  of  the  process  of  garnishment 
against  counties,  public  policy  forbids  that  they  should  be  subjected 
to  the  process.^*  The  statutes  in  force  in  some  states,  however,  per- 
mit the  garnishment  of  counties.^^  But  this  is  not  authorized  by  a 
statute  permitting  the  garnishment  of  persons,  corporations,  bodies 
politic  and  corporate,  or  even  municipal  corporations,  though  a  statu- 
tory provision  authorizing  garnishment  proceedings  against  every  mu- 
nicipal or  other  corporation  or  quasi  corporation  has  been  held  'to 
authorize  garnishment  process  against  a  county.^^  A  judgment  against 

12.  Buchanan  v.  Alexander,  4  How.       Note:  51  A.  S.  R.  111^. 

20,  11  U.  S.  (L.  ed.)  857;  Divine  v.  And  see  supra,  par.  32,  as  to  tlM 
Harvie,  7  T.  B.  Mon.  (Ky.)  439,  l8  right  to  garnish  the  salary  of  a  pub- 
Am.  Dec.  194  and  note ;  RoUo  v.  Andes  lie  official. 

Ins.  Co.,  23  Grat  (Ya.)  509,  14  Am.       14.  Waterbury  v.  Deer  Lodge  Conn- 
Rep.  147.  ty,  10  Mont.  515,  26  Pac.  1002,  24  A. 
Note:  44  L.R.A.(N.S.)  218.  S.  R.  67.    See  also  State  v.  Buckles, 

13.  Riggin  v.  Hilliard,  56  Ark.  476,  8  Ind.  App.  282,  35  N.  E.  846,  52  A. 
20  S.  W.  402,  35  A.  S.  R.  113;  Oilman  S.  R.  476. 

V.  Contra  Costa  County,  8  Cal.  52,  68       Note:  3  Ann.  Cas.  180. 
Am.  Dec.  290.  15.  Note :  3  Ann.  Cas.  180. 
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a  county  as  garnishee  has  been  declared  void  in  jurisdictions  -which 
deny  the  right  to  charge  a  county  as  'garnishee.^*  Furthermore,  a 
county  cannot  waive  its  exemption  from  garnishment.  If  sucii  waiver 
is  made,  it  must  be  by  the  defendant  in  the  garnishment  proceedings 
whose  interest  and  right  are  involved.** 

82.  Municipal  Corporation. — ^Upon  the  question  of  the  liability  of 
municipal  corporations  to  garnishment,  a  conflict  of  authority  must 
be  admitted.  By  many  authorities  garnishment  in  such  cases  has 
been  held  improper.*®  These  courts  hold  that  a  municipal  corpo- 
ration is  a  part  of  the  state  government,  exercising  delegated  political 
powers  for  public  purposes,  and  that  the  rule  which  prevents  the 
garnishment  of  a  claim  of  one  state  officer  on  funds  in  the  hands 
of  another  applicable  to  its  payment  applies  with  equal  force  to  the 
officers  of  such  corporation.**  Again,  it  is  argued  that  public  policy 
forbids  that  a  municipal  corporation  should  be  subject  to  garnish- 
ment, especially  where  its  indebtedness  arose  on  account  of  the  exer- 
cise by  it  of  governmental  functions.*'  A  municipal  corporation 
does  not  come  within  the  designation  of  any  person  or  persons  what- 
ever, corporate  or  sole,  as  persons  liable  to  garnishment;  *  nor  does 
the  designation  "corporation"  include  municipal  corporations  for 
this  purpose  according  to  some  authorities,'  though  there  are  deci- 
sions to  the  contrary.'  When  summoned  as  garnishees,  where  such 
proceedings  are  forbidden,  the  municipal  corporation  may  be  dis- 
charged on  motion,  without  first  making  answer.^  It  has  been  held, 
however,  that  the  exemption  may  be  waived,^  though  this  has  been 

16.  Dttval     Ck)nBty    v.     Charleston    Campbell,  49  Wis.  535,  5  N.  W.  912, 
Lumber,  etc.,  Co.,  45  Fla.  256,  33  So.   35  Am.  Rep,  785. 

531,   3   Ann.   Cas.  174  and   note,   GO  Notes:   18  Am.  Dec.  204;  17  Am. 

L.R.A.  549;  State  v.  Tyler,  14  Wash.  Cas.  525;  Ann.  Cas.  1913B  746. 

495,  45  Pac.  31,  53  A.  S.  R.  878  and  As  to  the  right  to  garnish  the  salary 

note,  37  L.R.A.  207  and  note.  of  a  municipal  officer,  see  supra,  par. 

17.  Sherman  ▼.  Shobe,  94  Tex.  126,  32. 

58  S.  W.  949,  86  A.  S.  R.  825  and  note.       19.  Baltimore  ▼.  Root,  8  Md.  95,  63 

18.  McLelian  v.  Toung,  54  Ga.  399,  Am.  Dec.  692; 

21  Am.  Hep.  276;  Sandwich  Mfg.  Co.  20.  Leake  v.  Laeey,  95  Ga.  747,  22 
V.  Krake,  66  Minn.  110,  68  N.  W.  606,  S.  E.  655,  51  A.  S.  R.  112  and  note. 
61  A.  S.  R.  395  and  note;  Hawthorn  1.  Baltimore  v.  Root,  8  Md.  95,  63 
▼.  St.*  Louis,  11  Mo.  59,  47  Am.  Dec.  Am.  Deo.  692  and  note. 
141;  Geist  v.  St.  Louis,  156  Mo.  643,  2.  Switser  v.  Wellington,  40  Kan. 
57  S.  W.  766,  79  A.  S.  R.  545  and  note ;  250,  19  Pac.  620,  10  A.  S.  R.  196  and 
Memphis  v.  Laski,  9  Heisk.   (Tenn.)    note. 

511,  24  Am.   Rep.  327;   Johnson   v.      3.  Note:  Ann.  Cas.  1913B  746. 
Howard,  41  Vt  122,  98  Am.  Dec.  568 ;       4.  Merwin  v.  Chicago,  45  111.  133,  92 
Flood  V.  Libby,  38  Wash,  366,  80  Pac.  Am.  Dec.  204. 

533, 107  A.  S.  R.  851  and  note;  Bum-  5.  Portsmouth  Gas  Co.  v.  Sanford, 
ham  V.  Fond  du  Lee,  15  Wis.  193,  82  97  Va.  124,  33  S.  E.  516,  75  A.  S.  R. 
Am.  Dec  608  and  note;  Merrell  v.  778  and  note,  45  LJI.A.  246. 
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denied,*  In  some  jurisdictions,  however,  the  garnishment  of  munic* 
ipal  corporations  is  sanctioned.'  In  support  of  this  view,  it  is  urged 
that  the  argument,  drawn  from  the  impolicy  and  inconvenience  of 
calling  off  municipal  officers  from  their  duties  to  answer  writs  of 
garnishment,  can  be  used  with  equal  force  to  show  that  no  suit 
whatever  should  be  allowed  against  such  corporations.  The  policy 
of  keeping  the  operations  of  municipal  government  free  from  the 
interference  of  lawsuits  must  yield,  it  is  urged,  to  the  more  impor- 
tant  policy,  of  securing  to  the  creditors  and  injured  parties  payment 
of  their  debts  and  redress  for  their  wrongs,  to  be  enforced  by  the 
appropriate  process  of  the  law;  that  it  is  not  the  policy  of  the  law 
that  the  citizen  should  be  wronged,  rather  than  that  the  city  govern- 
ment should  suflFer  inconvenience.® 

83.  School  District. — Whether  upon  principle,  in  the  absence  of 
specific  statutory  provision,  a  school  district  is  subject  to  the  process 
of  garnishment,  is  a  question  upon  which  judicial  opinion  is  not 
uniform.  A  majority  of  the  decisions  are  to  the  effect  that  a  school 
district  or  the  officers  thereof  are  not  subject  to  garnishment  proceed- 
ings.* The  reason  most  frequently  given  for  the  rule  is  that  to 
permit  school  districts  or  their  officers  to  be  summoned  as  garnishees 
would  be  against  public  policy.**  On  the  other  hand,  there  are 
courts  which  allow  garnishment  of  school  districts,  usually  under 
statutes  requiring  such  construction.**  i 

84.  Receiver. — A  receiver  cannot  be  garnished  without  the  leave 
of  the  court  that  appointed  him,**  and  the  improper  bringing  of 
garnishment  proceedings  against  a  receiver  may  be  enjoined.*'  Even 
in  jurisdictions  wherein  it  is  recognized  that  a  receiver  may  be  gar- 
nished, it  has  been  held  that  a  judgment  against  a  receiver  can 
be  satisfied  only  by  an  application  to  the  court  appointing  him  for 
an  order  directing  the  payment  of  the  debt  in  question  in  the  due 
order  of  settlement.*^ 

6.  Porter,  etc.,  Hardware  Co.  v.  Per-  As  to  the  right  to  garnish  the  salary 
due,  105  Ala.  293,  16  So.  713,  53  A.  of  a  sehool  official,  see  supra,  par.  32. 
8.  R.  124.  10.  Plummer   v.   Marianna   School- 
Note:  51  A.  S.  R.  117.  District  No.  1,  90  Ark.  236,  U8  S.  W, 

7.  Rodman  v.  Mnsselman,  12  Bush  1011, 134  A.  S.  R.  28  and  note,  17  Ann. 
(Ky.)  354,  23  Am.  Rep.  724;  Donkley  Cas.  508  and  note. 

V.  Marquette,  157  Mich.  339,  122  N.  11.  Note:   17  Ann.  Cas.  511. 

W.  126,  17  Ann.  Cas.  523  and  note ;  12.  People  v.  Brooka,  40  Mich.  333, 

Hibbard  ▼.  Clark,  56  N.  H.  155,  22  29  Am.  Rep.  534. 

Am.  Rep.  432.  13.  Note :  71  A.  S.  R.  372. 

Note:  18  Am.  Dec.  204.  14.  Irwin  v.  McKechnie,  58  Minn. 

8.  Note:  51  A.  S.  R.  118.  145,  59  N.  W.  987,  49  A.  S.  R.  495 

9.  DoUman  v.  Moore,  70  A£iss.  267,  and  note,  26  L.RA.  218  and  note. 

12  So.  23,  19  L.R.A.  222;  Bulkley  v.  As  to  the  right  to  garnish  funds  in 
Eckert,  3  Pa.  St.  368,  45  Am.  Dec.  the  hands  of  a  receiver,  see  supra,  par. 
650.  43.  r    ,  t~ 

Note :  51  A.  S.  R.  120. 
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85.  Private  C(»*panitioiL-^A  corporation  is  a  person  within  the 
meaning  of  a  garnishment  statute  providing  for  the  garnishment  of 
persons  from  whom  debts  are  due,^'^  unless  its  character  is  such  that 
it  is  an  instrumentality  of  the  government,  as  in  the  case  of  a  soldiers' 
home,  jurisdiction  over  which  has  been  ceded  to  the  federal  govern- 
ment, or  a  state  lunatic  asylum  or  a  state  hospital  for  the  deaf  and 
dumb.**  Where  garnishment  process  is  served  upon  one  agent  of 
a  corporation  while  the  property  is  in  the  actual  possession  of  another 
agent,  if  the  latter  delivers  the  property  to  one  authorized  to  receive  it 
before  the  officer  served  can  with  reasonable  diligence  notify  the  other, 
the  corporation  is  not  liable.*'  In  respect  to  foreign  corporations, 
some  courts  have  held  that  a  foreign  corporation  can  in  no  case  be 
held  as  garnishee.  But  it  is  generally  held  that  where  foreign  corpo- 
rations carry  on  business  in  a  state  and  have  agents  therein,  they 
may  be  garnished.  And  a  corporation  existing  in  two  states  is  regarded 
as  a  resident  of  both  for  this  purpose.*®  A  foreign  corporation  can- 
not be  summoned  as  garnishee  in  one  state,  to  reach  a  debt  payable 
by  it  in  another  state,  according  to  some  courts,  but  other  courts 
allow  garnishment  in  such  cases  wherever  the  garnishee  might  be 
sued  thereon.**  Accordingly,  it  has  been  held  that  a  debt  due  from 
one  foreign  corporation  to  another,  arising  out  of  a  contract  entered 
into  in  the  state  wherein  garnishment  proceedings  are  instituted  at 
an  agency  maintained  by  the  debtor  corporation  for  the  transaction 
of  its  business,  is  subject  to  garnishment  in  an  action  in  such  state 
by  a  resident  plaintiff  against  the  creditor  corporation  whose  place 
of  business  is  in  another  state.** 

86.  Railroad  Corporation. — Railroad  companies  ordinarily  are  sub- 
ject to  garnishment  the  same  as  other  private  corporations,*  and  it 
has  been  held  that  railroad  corporations,  chartered  by  other  states, 
but  owning  and  operating  railroads  in  a  state  wherein  garnishment 
proceedings  are  instituted,  have  the  status  of  residents  in  the  latter 
state,  although  they  are  not  citizens  of  that  state,  nor  domiciled  there 
in  the  technical  sense  of  these  terms.* 

15.  Knox  V.  Protection  Ins.  Co.,  9  v.  Furtick,  2  Marv.  (Del.)  35,  42  Atl. 
Conn.  430,  25  Am.  Dec.  33  and  note;  479,  69  A.  S.  R.  99  and  note,  44  L.R.A. 
Baltimore,  etc.,  R.  Co.  v.  Gallahue,  12  115. 

Grat.  (Va.)  656,  65  Am.  Dec.  254  and  20.  Krafve  v.  Roy,  98  Minn.  141, 

note.  107  N.  W.  966,  116  A.  S.  R.  346. 

16.  Brooks  Hardware  Co.  v.  Greer,  1.  Pittsburg,  etc.,  R.  Co.  v.  Cox,  36 
111  Me.  78,  87  Atl.  889,  46  L.R.A.  Ind.  App.  291,  73  N.  E.  120,  114  A. 
(N.S.)  301  and  note.  S.  R.  377. 

17.  Bates  t.  Chicago,  etc.,  R.  Co.,  2.  Baltimore,  etc.,  R.  Co.  t.  Allen, 
60  Wis.  296, 19  N.  W.  72,  50  Am.  Rep.  58  W.  Va.  388,  52  S.  E.  465,  112  A. 
369.  S.  R.  975,  3  L.RJl.(N.8.)   608  and 

18.  Note:  100  Am.  Dee.  510.  note. 

19.  Wilmington,  etc.,  National  Bank 
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87.  Officers  or  Agents  of  Private  Corporatioiis. — ^The  right  to  sum- 
mon as  garnishee  an  officer  or  agent  of  a  private  corporation  is  rec- 
ognized in  some  jurisdictions  and  denied  in  others.  It  has  been 
held  that  such  an  officer  or  agent  may  be  garnished  by  the  creditors 
of  the  corporation  in  respect  to  moneys  or  property  in  his  handd 
belonging  to  it,  and  that,  therefore,  if  the  treasurer  of  a  corporation 
has  its  moneys  in  his  hands  as  such  when  a  garnishment  against  it 
is  served  upon  him,  judgment  may  be  entered  against  him  for  the 
amount  of  the  debt  due  from  the  corporation  not  exceeding  such 
moneys  in  his  hands.'  In  cases  wherein  the  agent  is  held  liable, 
it  may  be  said  that  the  court  has  considered  him,  not  as  an  integral 
part  of  the  corporation,  but  as  a  distinct  entity,  liable  to  the  cor- 
poration.^ Where  a.  foreign  corporation  through  its  agents  is 
doing  business  in  several  states,  it  has  been  held  that  concurrent 
jurisdiction  exists  in  the  courts  of  such  states  for  the  garnishment 
of  the  corporation.^  On  the  other  hand,  it  has  been  held  elsewhere 
that  the  treasurer  of  a  corporation  is  not  liable  to  garnishment  on 
the  debt  of  the  corporation,  as  its  funds  are  not  at  his  individual  dis- 
posal.* In  still  other  jurisdictions  the  garnishment  of  some  officers 
is  sanctioned,  for  example  those  of  inferior  rank,  while  the  remedy 
is  denied  against  the  president  and  directors  of  the  corporation.' 

88.  Agents  of  Individuals. — ^Where  an  agent  of  a  debtor  is  in  pos- 
session of  goods  of  the  latter  it  is  proper  to  institute  garnishment 
proceedings  against  him.®  Accordingly  an  attorney  may  be  garnished 
for  money  in  his  hands  collected  for  the  execution  debtor.*  The 
right  to  reach  the  property  of  a  client  in  the  hands  of  his  attorney 
is  not  defeated  by  a  statute  which  provides  that  no  attorney  or  coun- 
selor at  law  shall  give  evidence  of  anything  that  has  been  confided 
to  him  by  his  client  without  the  consent  of  such  client.  The  attorney 
may,  however,  be  excused  from  answering  any  particular  interroga- 
tory, if  he  declares  on  oath  that  he  cannot  answer  it  without  dis- 
closing matters  confided  to  him  by  his  client,  or  advice  given  by 
him  to  his  client,  concerning  the  business  about  which  he  is  retained.** 
Where  the  money  or  property  in  question  has  been  placed  in  the 
hands  of  an  agent  for  the  purpose  of  having  it  turned  over  to  a 
third  person,  such  property  may  be  garnished  in  the  hands  of  the 

8.  Mayo  v.  Hansen,  94  Wis.  610,  69  59  Am.  Dec.  313. 

N.  W.  344,  59  A.  S.  R.  919  and  note,  7.  Note :  36  L.R.A.  561. 

36  L.R.A.  561.  8.  Thompson   v.   Stewart,   3   Conn. 

4.  Mayo  v.  Hansen.  94  Wis.  610,  69  171,  8  Am.  Dec.  168;  Van  Brunt  v. 
N.  W.  344,  59  A.  S.  R.  919  and  note.  Pike,  4  Gill  (Md.)  270,  45  Am.  Dec. 
36  L.R.A.  561  and  note.  126. 

5.  Lancashire  Ins.  Co.  v.  Corbetts,  9.  Mann  v.  Buford,  3  Ala.  312,  37 
165  III.  592,  46  N.  E.  631,  56  A.  S.  R.  Am.  Dec.  691. 

275,  36  L.R.A.  640.  10.  White  v.  Bird,  20  La.  Ann.  188, 

6.  Neuer  v.  OTallon,  18  Mo.  277,   96  Am.  Deo.  393. 
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agent  by  a  creditor  of  the  principal  debtor  at  any  time  prior  to  the 
acquisition  of  an  interest  in  such  property  by  Uie  third  person  to 
whom  the  agent  intends  to  make  the  payment.^^ 

VII.  Lien  of  Garnishment  and  Priorities 

89.  Nature  of  Lien. — There  is  a  diversity  of  opinion  in  different 
jurisdictions  as  to  the  nature  of  the  so-called  lien  of  garnishment 
and  in  reference  to  its  commencement  and  effect  In  the  case  of 
the  garnishment  of  a  debt,  the  lien  of  garnishment  requires  the  court 
to  preserve,  so  far  as  lies  in  its  power,  the  right  of  the  garnisher 
against  a  subsequent  creditor  who  invokes  its  process  in  hostility  to 
the  right  of  the  garnishee.^'  The  service  of  process  in  garnishment 
proceedings  may  be  said  to  operate  as  an  equitable  levy  upon  prop- 
erty beloi^ging  to  the  principal  defendant  in  the  hands  of  the  gar- 
nishee, which  levy  may  be  enforced  against  such  property  in  the 
hands  of  any  other  than  an  innocent  purchaser  for  value,  unless 
such  right  of  enforcement  be  waived,'*  or  the  garnishment  may  be 
said  to  create  an  inchoate  lien  or  right  in  favor  of  the  plEiintiff.** 
However,  according  to  some  authorities,  the  plaintiff  does  not  acquire 
a  lien  upon  specific  chattels  in  the  hands  of  the  garnishee  by  service 
upon  him,**  nor  upon  any  of  the  property  of  the  debtor  in  the  gar- 
nishee's hands  capable  of  manual  delivery,**  and  it  has  been  held 
that  no  lien  on  a  fund  represented  only  by  a  negotiable  instrument 
is  obtained  by  an  attempted  garnishment.*'  It  is  clear  that  the  lien 
give»  to  the  plaintiff  no  greater  rights  than  the  debtor  had.  The 
lien  acquired  by  garnishment  is,  in  the  absence  of  some  special  and 
superior  right  in  plaintiff,  subject  to  all  equities  existing  between  the 
garnishee  and  the  defendant.^*  The  lien  of  garnishment  may  be 
regarded  as  vesting  the  plaintiff  with  security,  within  the  meaning 
of  the  bankruptcy  act.*®  In  reference  to  the  time  of  the  commence- 
ment of  the  lien,  it  has  been  held  that  service  of  notice-  upon  the 
garnishee  creates  a  lien  on  the  goods  of  the  debtor  in  his  hands, 

11.  Fidelity  Fnnding  Co.  v.  Vaughn,  783,  58  A.  S.  R.  729;  Coming  v.  Rec- 
18  Okla.  13,  90  Pac.  34,  10  L.R.A.  ords,  69  N.  H.  390,  46  Atl.  462,  76 
(N.S.)  1123.  A.  S.  R.  178. 

12.  Montana  Nat.  Bank  v.  Mer-  16.  Johnson  v.  Gorham,  6  Cal.  195^ 
chants'  Nat.  Bank,  19  Mont.  586,  49  65  Am.  Dec.  501. 

Pac.  149,  61  A.  S.  R.  532.  17.  Disconto    Gesellschaf  t    v.    Um- 

13.  Maxwell  v.  Bank  of  New  Rich-  breit,  127  Wis.  651,  106  N.  W.  821, 
mond,  101  Wis.  286,  77  N.  W.  149,  70  115  A.  S.  R.  1063,  15  L.R.A.(N.S.) 
A.  S.  R.  926  and  note.  1045. 

14.  Montana  Nat.  Bank  v.  Mer-  18.  Wunderlich  v.  Merchants'  Nat. 
chants'  Nat.  Bank,  19  Mont.  586,  49  Bank,  109  Minn.  468,  124  N.  W.  223, 
Pac.  149,  61  A.  8.  R.  632.  134  A.  S.  R.  788, 18  Ann.  Cas.  212,  27 

15.  McGarry  v.  Lewis  Coal  Co.,  93  L.R.A.(N.S.)  811. 

Ma  237,  6  S.  W.  81,  3  A.  S.  R.  522 ;  19.  Note :  Ann.  Cas.  1914D  624. 
Hulley  V.  Chedic,  22  Ner.  127,  36  Pac.       And  see  Bankbuptct,  vol.  3,  p.  293. 
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and  such  goods  are  not  subject  to  levy  and  sale  upon  process  thereafter 
levied  during  the  continuance  of  such  lien.'^  On  the  other  hand, 
there  is  authority  to  the  effect  that  the  service  of  garnishment  on  the 
assignee  of  a  corporation  without  the  levy  of  an  attachment  on  its 
property,  does  not  transfer  such  property  to  the  officer  nor  give  him 
any  right  to  control  it,  and  that  the  creditor  acquires  no  lien.*  In 
some  instances  the  plaintiff  is  required  by  statute  to  perfect  his  lien 
within  a  specified  time,  as  in  the  case  of  other  liens.*  The  lien 
acquired  by  the  garnishment  of  a  debt  due  the  defendant  is  not  lost 
by  taking  judgment  against  the  defendant  and  the  garnishee.*  A 
garnishment  lien  is  not,  as  matter  of  law,  waived  by  the  institution 
of  a  second  garnishment  proceeding  by  the  same  party  against  the 
game  garnishee  in  a  suit  on  the  judgment  recovered  against  the  prin- 
cipal defendant  in  the  suit  in  which  the  first  garnishment  was  had.* 
Nor  is  the  lien  dissolved  by  the  subsequent  discharge  of  the  debtor 
in  bankruptcy.* 

-90.  Priority  between  Garnishment  and  Other  Liens  or  Claims. — 
Priority  between  garnishment  liens  and  otiier  liens  or  claims  upon 
the  same  property  is  generally  determined  by  priority  of  time.  The 
right  first  acquired  is,  as  a  rule,  superior.*  Rights  under  garnishment 
are  subordinate  to  a  good,  pre-existing  equitable  assignment,  though 
the  latter  is  not  perfect  at  law,^  and  they  are  also  subordinate  to  the 
lien  of  an  attorney  upon  a  judgment  for  his  fees.*  So  also  a  lessor's 
mortgage  of  his  interest  in  crops  raised  by  a  tenant  on  leased  land, 
and  still  in  the  possession  of  the  tenant  and  undivided,  gives  the 
mortgagee  a  right  paramount  to  that  of  the  creditors  of  the  mort- 
gagor under  garnishment  proceedings  subsequent  to  the  mortgage.* 
Again,  the  right  of  subrogation  which  arises  upon  payment  by  sure- 
ties of  a  judgment  against  the  principal  debtor  takes  priority  over 
a  li^n  acquired  by  garnishment  entered  after  the  judgment.**  The 
surplus  arising  on  a  foreclosure  sale  may  be  garnished,  and  the  lien 

20.  Cottrell  v.  Varnum,  5  Ala.  229,  4.  Lawrence    v.    Security    Co.,    56 

39  Am.  Dec.  323;  Warfield  v.  Camp-  Conn.  423,  15  Atl.  406,  1  L.R.A.  342. 

bell,  38  Ala.  527,  82  Am.  Tlec.  724;  5.  Franklin  Bank  v.  Bachelder,  23 

Northfield  Knife  Co.  v.  Shapleigh,  24  Me.  60,  39  Am.  Dec.  601. 

Neb.  635,  39  N.  W.  788,  8  A.  S.  R.  6.  Handley  v.  Pfister,  39  Cal.  283, 

224;  Pitkin  v.  Burnham,  62  Neb.  385,  2  Am,  Rep.  449;  Bowker  v.  Smith,  48 

87  N.  W.  160,  89  A.  S.  R.  763,  55  N.  H.  Ill,  2  Am.  Rep.  189. 

L.R.A.  280.  7.  Canterbury  v.  Marengo  Abstract 

1.  Calumet   Paper    Co.    v.    Haskell  Co.,  166  Ala.  231,  52  So.  388,  139  A. 
Show  Printing  Co.,  144  Mo.  331,  45  S.  S.  R.  30. 

W.  1115,  66  A.  S.  R.  425.  8.  Weed  Sewing  Mach.  Co.  v.  Bou- 

2.  Coit  V.  Sistare,  85  Conn.  573,  84  telle,  56  Vt.  570,  48  Am.  Rep.  821. 
Atl.  119,  Ann.  Cas.  1913C  248.  9.  Riddle  v.  Dow,  98  la.  7,  66  N.  W. 

3.  Goodwin  v.   Claytor,   137  N.   C.  1066,  32  L.R.A.  811. 

224,  49  S.  E.  173,  107  A.  S.  R.  479,       10.  Watts  v.  Kinney,  3  Leigh  (Va.) 
67  L.R.A.  209.  272,  23  Am.  Dec.  266. 
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acquired  thereby  takes  precedence  over  an  execution  on  a  judgment 
rendered  after  the  sale.^^  In  the  case  of  nonresident  creditors,  it 
has  been  held  that  a  court  will  not  assist  a  nonresiuent  alien  suing 
a  nonresident  alien  to  redress  a  wrong  committed  without  the  state,  to 
impound  the  defendant's  assets  within  the  state  by  garnishment  to 
the  prejudice  of  his  resident  creditor,  who  has  obtained  a  judgment 
and  a  provisional  lien  against  the  assets,  although  the  claim  of  the 
alien  first  accrued  and  his  action  was  first  brought,  especially  where 
the  foreign  creditor  is  acting  merely  as  agent  for  a  foreign  trustee 
in  bankruptcy  who  would  have  no  standing  in  court.**  On  the  other 
hand,  a  receiver  of  a  foreign  corporation  appointed  in  another  state 
in  proceedings  to  dissolve  the  corporation  has  a  right  to  a  debt  due 
the  corporation  as  against  an  attempt  at  garnishment  of  the  debt 
by  a  nonresident  creditor  of  the  corporation  who  is  a  citizen  of  the 
state  in  which  the  corporation  existed  and  in  which  the  receiver  was 
appointed.**  The  effect  of  bankruptcy  on  a  garnishment  lien  is 
treated  in  another  connection.** 

91.  Priority  between  Rival  Garnishments. — ^In  the  case  of  several 
garnishments  directed  against  the  same  persons  and  subject-matter, 
the  rule  is  well  settled  that  such  garnishments  must  be  given  priority 
in  accordance  with  the  time  when  proceedings  were  instituted.** 
Whether  such  priority  is  determined  by  the  order  in  which  the  writs 
are  served  upon  the  garnishee  or  in  the  order  in  which  such  process 
reaches  the  hands  of  the  officer  is  a  question  upon  which  a  conflict 
of  authority  exists.  The  fact  that  the  creditor  who  instituted  the 
subsequent  proceedings  is  the  one  who  first  prosecuted  his  proceedings 
to  judgment  will  not  alter  the  order  of  priority.**  If  two  garnish- 
ments are  directed  against  the  same  debt  due  from  a  garnishee,  and 
a  judgment  is  ot)tained  against  him  on  the  second  garnishment, 
which  he  satisfies,  he  cannot  plead  that  fact, in  bar  to  the  first,  where 
he  gave  the  prior  creditor  no  notice  of  the  second,  and  did  not  plead 
the  first  garnishment  in  bar  of  the  second.*'  But  it  has  been  held 
that  if  the  same  debt  is  garnished  in  different  states,  the  plaintiff 
first  recovering  judgment  and  obtaining  satisfaction  thereof  secures 
priority  of  right,  regardless  of  the  date  of  the  different  garnishments, 
provided  there  is  no  fraud  or  collusion  on  the  part  of  the  debtor. 
His  payment  of  the  judgment  first  recovered  against  him  is  a  bar 

11.  Commerce  Vault  Co.  v.  Barrett,  L.R.A.  52  and  note. 

222  111.  169,  78  N.  E.  47, 113  A.  S.  R.       14.  See  Bankruptcy,  vol.  3,  p.  293. 
382,  6  Ann.  Cas.  652.  15.  Williams  v.  Androscoggin,  etc., 

12.  Disconto    Gesellschaft    v.    Urn-  R.  Co.,  36  Me.  201, 58  Am.  Dec.  742. 
breit,  127  Wis.  661,  10i>  N.  W.  821,       16.  Maier  v.  Freeman,  112  Cal.  8, 
115  A.  S.  R.  1063,  15  L.R.A.(N.S.)    44  Pac.  357,  53  A.  S.  R.  151. 

1045  and  note.  17.  Farmers'  Bank  of  Delaware  v. 

13.  Oilman  v.  Ketcham,  84  Wis.  60,   Beaston,  7  Gill  &  J.  (Md.)  421,  28  Am. 
54  N.  W.  395,  36  A.  S.  R.  899,  23    Dec.  226. 
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to  any  further  proceedings  in  the  other  case,  though  the  garnish- 
ment therein  is  of  prior  date  to  that  in  the  case  in  which  the  judg- 
ment was  obtained  and  satisfied.^^ 

Vin.  Liability  of  Garnishes 

92.  Nature  of  Liability. — ^A  garnishee  is  regarded  as  an  innocent 
person  owing  money  to  or  having  in  his  possession  property  of  an- 
other, wiihout  fault  or  blame,  and  he  is  supposed  to  stand  indifferent 
as  to  who  shall  have  the  money  or  property.**  The  garnishee,  in 
the  eye  of  the  law,  is  a  mere  stakeholder,  a  custodian  of  property 
or  estate  attached  in  his  hands,  and  has  no  right  to  do  any  voluntary 
act  to  the  prejudice  of  eitlier  the  plaintiff  or  defendant  in  the  action. 
He  must  let  the  law  take  its  course,  except  that  he  may  protect  him- 
self from  jeopardy  or  injury  by  unauthorized  acts  and  proceedings.** 
It  may  be  said  that  the  effect  of  service  upon  the  garnishee  is  to 
impound  the  funds  in  his  hands.*  The  garnishee  must  not,  after 
service,  be  guilty  of  any  act  which  will  prejudice  the  rights  of  the 
garnishing  creditor.*  But  under  no  circumstances  can  the  garnishee, 
by  the  operation  of  proceedings  against  him,  be  placed  in  any  worse 
condition  than  he  would  be  if  the  defendant's  claim  against  him 
were  enforced  by  the  defendant  himself.* 

93.  Transfer  of  Property  Pending  Garnishment. — ^If  the  garnishee 
transfers  during  the  pendency  of  the  garnishment  proceedings  any 
of  the  property  or  funds  in  his  hands  belonging  to  the  principal 
debtor,  he  does  so  at  his  peril  and  is  in  no  wise  relieved  from  lia- 
bility to  the  creditor  by  such  conduct,  even  though  it  may  have  been 
induced  by  a  mistaken  idea  as  to  the  effect  of  the  writ.*  Thus 
where  one  in  whose  hands  a  draft  on  a  sub-treasury  of  the  United 
States  is  garnished  pernrits  or  procures  it  to  be  thereafter  indorsed 
and  paid  in  contempt  of  the  authority  of  the  court  under  whose  proc- 
ess it  was  garnished  in  his  hands,  he  becomes  answerable  to  the  plain- 
tiff for  the  amount  thereof.* 

94.  Liability  as  to  Property  Acquired  after  Service. — Garnish- 
ment process  operates  only  upon  such  interests  of  the  debtor  as  exist 
at  the  time  it  is  served,  and  not  on  such  as  may  afterwards  arise, 

18.  Lancashire  Ins.  Co.  v.  Corbetts,  W.  297,  47  L.R.A.{N.S.)  742. 

165  111.  592,  46  N.  E.  631,  56  A.  S.  R.  2.  White  v.  Bird,  20  La.  Ann.  188, 

275,  36  L.R.A.  640.  96  Am.  Dec.  393. 

19.  Walters  v.  Washington  Ins.  Co.,  3.  Johnson  v.  Union  Pac.  R.  Co.,  29 
1  la.  404,  63  Am.  Dec.  451.  R.  I.  80,  69  Atl.  298,  132  A.  S.  R.  799. 

20.  Pennsylvania  R.  Co.  v.  Rogers,  4.  Cook  v.  Coleman,  167  Mass.  414, 
52  W.  Va.  450,  44  S.  E.  300,  62  L.R.A.  45  N.  E.  913,  57  A.  S.  R.  465. 

178.  5.  McCann  v.  Randall,  147  Mass.  81, 

1.  Farrington    v.    P.    E.    Fleming  17  N.  E.  75,  9  A.  g.  R.  666. 
Commission  Co.,  94  Neb.  108,  142  N. 
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according  to  the  statutes  and  decisions  in  most  states.*  Accordingly, 
if  there  is  no  indebtedness  at  that  time  from  the  garnishee  to  the 
defendant,  the  plaintiff  will  not  be  entitled  to  judgment,  although 
it  may  appear  that  between  the  time  of  service  and  answer  the  gar- 
nishee became  indebted,  and  paid  the  debt  to  the  defendant  debtor.^ 
However,  in  some  jurisdictions  an  indebtedness  arising  only  after 
the  commencement  of  garnishment  proceedings  may  be  reached.  For 
example^  it  has  been  held  that  a  debt  owing  by  the  garnishee  at 
the  time  of  his  appearance  and  answer,  and  not  due  at  the  time  of 
service  of  summons,,  may  be  applied  in  satisfaction  of  the  claim  of 
the  creditor.® 

95,  Liability  for  Interest. — ^The  general  principles  governing  the 
allowance  of  interest  are  applicable  in  reference  to  the  liability  of 
the  garnishee  therefor.  As  a  rule,  he  is  not  liable  to  the  plaintiff 
for  interest  unless  he  was  liable  to  the  debtor  for  the  same,  or  unless 
he  has  been  guilty  of  misconduct  in  detaining  the  property  or  funds 
in  question.*  If  the  garnishee  wrongfully  uses  such  funds  as  his 
own  and  thus  is  guilty  of  a  breach  of  trust,  he  is  bound  to  account 
for  interest.^*  So  also  interest  has  been  allowed  against  a  garnishee 
where  he  withheld  more  money  from  his  creditor  than  was  neces- 
sary to  discharge  the  garnishment.**  And  garnishees  have  been 
held  liable  to  pay  interest  on  the  amount  in  their  hands  for  which 
they  are  charged  from  and  after  the  day  on  which  the  demand  of 
payment  was  made  upon  them.*^  Moreover,  a  garnishee  who  has 
paid  a  judgment  rendered  against  him  may  be  held  liable  to  his 
creditor  for  interest  on  the  remainder  of  the  debt  from  the  date  of 
the  judgment  in  garnishment,**  though  not  prior  thereto.**  But  a 
garnishee  is  not  chargeable  with  interest  upon  funds  in  his  hands 
unless  it  be  shown  that  he  used  the  money  for  which  he  is  liable. 
And  this  rule  is  not  changed  by  a  statutory  provision  that  the  gar- 
nishee may  exonerate  himself  from  liability  by  paying  the  money 
into  the  hands  of  the  sheriff.**  Where  a  garnishee  retains  money, 
not  as  a  stakeholder  pending  litigation,  but  that  he  may  litigate  for 
his  own  benefit  the  title  of  the  owner  as  assignee  of  the  debt,  he  is 

6.  ArringtoH  ▼.  Screws,  31  N.  C.  42,  15  U.  S.  (U  ed.)  845. 

49  Am.  Dec.  408.  11.  Sickman  v.  Lapsley,  13  Serg.  & 

7.  Roby  V.  Labuzan,  21  Ala.  60,  56   R.  (Pa.)  224,  15  Am.  Dec.  596. 

Am.  Dec.  237.  12.  Williams  v.  Androscoggin,  etc., 

8.  Goodwin  v.  Claytor,  137  N.  C.  R.  Co.,  36  Me.  201,  58  Am.  Dec.  742. 
224,  49  S.  E.  173,  107  A.  S.  R.  479,  67  13.  Berry  v.  Davis,  77  Tex.  191,  13 
L.R.A.  209.     And  see  supra,  par.  9,  S.  W.  978,  19  A.  S.  R.  748. 

as   to   the   garnishment   of   immature       14.  Eau  Claire  Nat.  Bank  v.  Chip- 
claims,  pewa  Valley  Bank,  124  Wis.  520,  102 

9.  Note:  100  Am.  Dec.  511.     And   N.  Vf,  1068,  109  A.  S.  R.  966. 

Bee  generally,  Interest.  16.  Moore  v.  Lowrey,  25  la.  336,  95 

10.  Mattingly  v.  Boyd,  20  How.  128,   Am.  Dec.  790. 
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entitled  to  no  presumption  that  he  has  not  used  the  money  for  his 
own  benefit  so  as  to  render  him  not  liable  for  interest.** 

96.  Effect  of  Payment  to  Debtor  after  Service. — The  garnishee 
cannot  escape  liability  by  reason  of  a  payment  of  the  fund  in  dis- 
pute, after  service  of  the  notice  of  garnishment,  to  one  who  is  not 
entitled  to  such  money,*'  for  the  service  of  trustee  process  is  suffi- 
cient notice  to  the  trustee  that  the  ownership  of  funds  in  his  hands 
is  in  question,  and  he  should,  for  his  own  protection,  await  the  judg- 
ment of  the  court  thereon  before  paying  the  funds  to  anyone.  Not 
to  do  so  is  to  act  at  his  peril.*®  Even  though  such  payment  is  made 
by  the  garnishee  to  the  principal  debtor  by  reason  of  an  execution 
directed  against  the  garnishee,  the  latter  has  no  defense ;  *•  the  gar- 
nishee's remedy  is  to  ask  for  a  stay  of  execution  in  the  action  brought 
by  the  principal  debtor.*®  So  also,  where  a  garnishment  suit  is  pend- 
ing which  is  not  prosecuted  to  judgment  during  the  term  in  which 
the  writ  is  made  returnable,  the  garnishee  has  no  right  to  assume 
that  the  suit  is  abandoned  against  him  and  settle  his  debt.  If  he 
does,  equity  will  grant  no  relief  against  a  judgment  afterwards  ob- 
tained against  him  in  the  garnishment  suit.*  However,  payment  to 
the  debtor  before  the  commencement  of  garnishment  proceedings  is 
proper,  even  though  the  future  garnishee  knew  when  he  made  the 
payment  that  the  creditor  was  preparing  to  institute  proceedings.* 
Furthermore,  a  garnishee  from  whom  nothing  is  due  may  make 
advances  or  loans  to  the  defendant,  after  service  of  the  garnishment 
process,  without  rendering  himself  liable  to  the  defendant's  creditor.' 

97.  Discharge  of  Liability. — ^In  many  jurisdictions,  it  is  pro\nded, 
by  statute,  that  the  garnishee  may  relieve  himself  from  liability  to 
the  plaintiff  by  surrendering  to  him  the  property  or  by  payment 
to  him  of  the  amount  involved,  or  that  such  release  may  be  obtained 
by  surrender  or  payment  to  the  officer  serving  the  writ  or  by  delivery 
into  court  of  the  property  or  funds  in  question.  The  loss  of  money 
paid  to  a  sheriff  under  garnishment  proceedings,  resulting  from  the 
subsequent  absconding  of  that  officer,  must  be  borne  by  the  plaintiff.* 

16.  Cox  V.  Cronan,  82  Conn.  175,  72    (Miss.)  43,  26  Am.  Dec.  690. 

Atl.  927,  135  A.  S.  R.  268.  20.  Skipper  v.  Foster,  29  Ala.  330, 

17.  Sykes  v.   City   Sav.  Bank,  115  65  Am.  Dec.  405. 

Mich.  321,  73  N.  W.  369,  69  A.  S.  R.  1.  Stroup  v.  Sullivan,  2  Ga.  275,  46 

562.  Am.  Dec.  389. 

18.  Kennedy  v.  Brent,  6  Cranch  187,  2.  Simpson   v.   Dall,   3   Wall.   460, 
3  U.  S.  (L.  ed.)  194;  Ferry  v.  Home  18  U.  S.  (L.  ed.)  265. 

Sav.  Bank,  114  Mich.  321,  72  N.  W.       3.  Smith  v.  Davis,  1  Wis.  447,  60 
181,  68  A.  S.  R.  487 ;  Dow  v.  Taylor,  Am.  Dec.  390. 

71  Vt.  337,  45  Atl.  220,  76  A.  S.  R.       4.  In  re  Dawson,  110  N.  Y.  114,  17 
775.  N.  E.  668,  6  A.  S.  R.  346  and  note. 

19.  Oldham   v.   Ledbetter,   1   How. 
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IX.  Rights  and  Liabilities  of  Parties  Inter  Se 

98.  Creditor  and  Debtor. — ^As  between  the  creditor  and  the  prin- 
cipal debtor  in  garnishment  proceedings,  the  efifect  of  judgment  in 
favor  of  the  creditor  is  to  place  the  latter  in  possession  of  all  the 
rights  of  the  debtor  against  the  garnishee  involved  in  such  proceed- 
ings. However,  the  creditor  cannot  be  regarded  as  a  bona  fide  pur- 
chaser of  such  rights,  at  least  before  he  purchases  the  same  at  a  sale 
i^  pursuance  of  law.'^  It  is  well  settled  that  the  satisfaction  of  a 
valid  judgment  against  a  garnishee  operates  to  merge  or  satisfy  the 
liability  of  the  principal  debtor  either  pro  tanto  or  in  full,  as  the 
case  may  be.  However,  some  of  the  cases  seem  to  decide  that  the 
mere  rendition  of  such  a  judgment  and  the  fact  that  it -remains 
enforceable  work  such  a  satisfaction  of  the  principal  debt  although 
the  judgment  remains  unpaid,*  while  other  cases  hold  that  an  unpaid 
judgment  of  this  character  has  no  effect  as  a  satisfaction  of  the  prin- 
cipal debt.'  If  the  plaintiff  in  garnishment  proceedings  had  no 
right  to  the  remedy  of  garnishment,  he  may  be  held  liable  for  resort- 
ing to  garnishment  proceedings  by  the  debtor  whose  rights  have 
thus  been  interfered  with.  It  has  been  held  that  malice  must  be 
shown  by  the  injured  party  to  warrant  recovery.  An  action  for 
malicious  prosecution  is  his  sole  remedy,  and  although  a  principal 
defendant  has  been  injured  by  having  his  funds  tied  up  in  a  bank 
by  garnishment  proceedings,  he  is  not,  after  the  dismissal  of  the 
complaint  and  upon  the  trial  of  the  garnishee  action,  entitled  to  a 
judgment  for  damages  against  the  plaintiff,  by  reason  of  the  garnish- 
ment, where  the  statute  does  not  authorize  such  a  judgment.^  Exem- 
plary damages  are  not  recoverable,  if  the  plaintiff  believed  that  the 
property  garnished  was  subject  to  the  payment  of  his  debt,  unless 
there  is  an  element  of  oppression  or  malice.* 

99.  Creditor  and  Garnishee. — Judgment  recovered  by  the  creditor 
against  the  garnishee  may  be  regarded  as  conclusive  between  them  in 
reference  to  the  subject  matter  of  the  action.  If  the  judgment  against 
the  garnishee  is  duly  paid  by  him,  the  subsequent  reversal  of  the 
same  will  not  entitle  the  garnishee  to  recover  the  money  paid  if  it  be 
admitted  that  the  money  so  paid  was  actually  due.** 

100.  Debtor  and  Garnishee. — All  the  courts  seem  to  agree  that  a 
garnishee  who  is  not  in  fault  should  be  protected  in  some  manner 

6.  Columbia  Bank  v.  Jacobs,  10  8.  Yeitch  ▼.  Cebell,  105  Wis.  260, 
Mich.  349,  81  Am.  Dec.  792  and  note.  81  N.  W.  411,  76  A.  S.  R.  914  and 

6.  Doughty  V.  Meek,  105  la.  16,  74  note. 

N.  W.  744,  67  A.  S.  R.  282.  9.  Ellis  v.  Bonner,  80  Tex.  1045,  15 

7.  Bowen  v.  Port  Huron  Engine,  S.  W.  1045,  26  A.  S.  R.  731  and  note. 
etc,  Co.,  109  la.  255,  80  N.  W.  345,  77  10.  Duncan  v.  Ware,  5  Stew.  &  P. 
A.  S.  R.  539  and  note,  47  L.R.A.  131  (Ala.)  119,  24  Am.  Dec.  772. 

and  note. 
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from  being  compelled  to  pay  the  same  debt  twice  and  from  being 
harassed  by  a  multiplicity  of  processes.  It  has  been  held  in  some 
jurisdictions  that  where,  during  the  pendency  of  garnishment  pro- 
ceedings, an  action  is  begun  against  the  garnishee  by  the  principal 
defendant  to  recover  the  claim  that  has  been  garnished,  the  garnishee 
may  plead  the  pending  garnishment  proceedings  in  abatement  of 
the  action.^^  Such  a  plea  in  abatement  is  bad  if  it  does  not  aver 
that  the  court  from  which  garnishment  issued  has  jurisdiction,  or  if 
it  fails  to  allege  that  the  affidavit  required  by  law  upon  suing  out 
garnishment  process  was  made,  or  to  aver  that  the  entire  debt  was 
attached,  if  not,  a  portion  thereof,  stating  it.**  But  this  rule  has  not 
been  received  with  favor  by  all  the  courts.  It  seems  to  be  the  better 
doctrine  that  pending  garnishment  proceedings  cannot  be  pleaded 
in  strict  abatement  of  an  action  subsequently  brought  against  the 
garnishee  by  the  principal  defendant,  as  such  proceedings  should  not 
be  allowed  to  destroy  the  principal  defendant's  writ  or  complaint, 
but  merely  to  retard  the  progress  of  the  action  in  order  that  the 
debtor,  the  garnishee,  may  be  protected.  If  the  proceedings  were 
allowed  to  abate  the  principal  defendant's  action,  he  might  lose 
valuable  rights  thereby.  Many  courts  have  held  that  the  pendency 
of  garnishment  proceedings,  which  were  begun  prior  to  the  com- 
mencement of  an  action  by  the  principal  defendant  therein  against 
his  debtor,  the  garnishee,  furnishes  sufficient  cause  to  justify  the 
suspension  of  proceedings  in  the  subsequent  action  until  a  final 
determination  has  been  reached  in  the  garnishment  proceedings, 
and  that  the  pendency  of  garnishment  proceedings  is  not  a  bar  to 
a  subsequent  action  by  the  principal  defendant  against  the  garnishee 
to  recover  the  same  claim  or  right  as  that  garnished.**  It  is  some- 
times proper  to  allow  a  creditor  who  is  suing  his  debtor  to  proceed 
to  a  final  determination  of  his  claim,  although  prior  garnishment 
proceedings  involving  the  claim  are  still  pending  and  undetermined. 
But  although  in  such  case  judgment  may  be  entered,  the  court 
should  grant  a  stay  of  execution,  which  can  be  removed  or  made 
perpetual  in  whole  or  in  part  as  the  exigencies  of  the  case  may 
require.  The  authorities  are  not  in  harmony  on  the  question  of  the 
effect  of  the  pendency  of  garnishment  proceedings  in  a  foreign  juris* 
diction  upon  a  subsequent  action  in  the  domestic  jurisdiction  by  the 
principal  defendant  against  the  garnishee.  In  some  jurisdictions  the 
rule  is  that  the  garnishee  is  entitled  to  have  the  subsequent  action 
continued  until  the  determination  of  the  garnishment  proceedings. 

11.  American     Hardwood     Lumber       Note:  25  Am.  Dec.  196. 
Co.  V.  Joannin-Hansen  Co.,  99  Minn.       12.  Crawford  v.  Clnte,  7  Ala.  157, 
305,  109  N.  W.  404,  9  Ann.  Cas.  477  41  Am.  Dee.  92  and  note, 
and  note ;  Drew  v.  Towle,  27  N.  H.  412,       13.  McKeon  v.  McDermott,  22  CaL 
59  Am.  Dee.  380.  667,  83  Am.  Dec.  86. 
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But  in  other  jurisdictions  it  is  held  that  the  pendency  of  garnishment 
proceedings  in  a  foreign  jurisdiction  will  sustain  a  plea  in  abatement 
to  an  action  subsequently  commenced  against  the  garnishee  by  the 
principal  defendant  to  recover  the  same  debt  or  claim,  though  there 
are  decisions  denying  the  right  to  an  abatement.**  The  garnishment 
of  property  in  the  possession  of  a  common  carrier  or  other  bailee 
excuses  failure  to  deliver  according  to  the  contract  of  bailment.** 
However,  a  carrier  must  respond  in  damages  for  any  loss  or  diminu- 
tion in  the  value  of  the  property  caused  by  unreasonable  delay  in  its 
transportation,  by  reason  of  the  service  of  a  garnishment  in  a  suit 
between  the  consignor  and  a  third  person.**  Again,  notwithstanding 
the  fact  that  promissory  notes  are  not  within  a  garnishment  statute, 
one  who  holds  the  same  for  collection  may  refuse  to  deliver  the  same 
to  the  debtor  without  being  guilty  of  conversion.*^  A  plea  puis 
darrein  continuance  is  sufficient  to  set  up  a  defense  that  defendant 
has  been  garnished  in  another  suit.*®  The  prayer  of  a  plea  in  abate- 
ment of  pending  garnishment  proceedings  should  not  be  that  the  writ 
be  quashed,  but  that  the  defendant  be  not  required  to  give  any  further 
answer,  as  this  plea  does  not  abate  or  destroy  the  writ,  but  leaves  the 
matter  in  uncertainty  whether  the  plaintiff  will  ever  be  able  to  main- 
tain the  action.**  A  judgment  against  the  garnishee  in  the  garnish- 
ment proceedings  is  a  defense  to  an  action  brought  against  him  by 
the  debtor,**  without  proof  of  satisfaction,  according  to  some  courts,* 
though  other  courts  declare  that  such  a  judgment  is  not  a  defense 
unless  it  has  been  satisfied.*  But  where  payment  of  the  judgment 
has  been  made,  his  defense,  as  a  rule,  is  complete  to  the  extent  of 
such  payment  in  the  action  by  the  debtor  against  him.*    Even  though 

14.  Missouri  Pac.  R.  Co.  v.  Sharitt,  159  Ind.  688,  66  N.  E.  43,  60  L.R.A. 

43  Kan.  375,  23  Pac.  430,  19  A.  S.  396;  Pittsburg,  etc.,  R.  Co.  v.  Cox,  36 
R.  143  and  note,  8  L.R.A.  385;  Am-  Ind.  App.  291,  73  N.  E.  120, 114  A.  S. 
erican  Bank  v.  Snow,  9  R.  I.  11,  98  R.  377. 

Am.  Dee.  364  and  note.  1.  McAllister  v.  Brooks,  22  Me.  80, 

15.  Stiles  V.  Davis,  1  Black  101,  17  38  Am.  Dec.  282. 

U.  S.   (L.  ed.)  33;  Cooley  v.  Minne-  2.  Cook  v.  Field,  3  Ala.  53,  36  Am. 

sota  Transfer  R.  Co.,  53  Minn.  327,  55  Dec.  436. 

N.  W.  141,  39  A.  S.  R.  609  and  note;  Note:  46  Am.  Dec.  345. 

Lands  v.  Uolek,  129  Mo.  63,  31  8.  W.  3.  Smoot  v.  Eslava,  23  Ala.  659,  58 

900,  50  A.  S.  R.  459  and  note.  Am.  Dec.  310  and  note ;  Gnnn  v.  How- 

16.  Baldwin  v.  Great  Northern  R.  ell,  27  Ala.  663,  62  Am.  Dec.  785;  Cot- 
Co.,  81  Minn.  247,  83  N.  W.  986,  83  tingham  v.  Greely  Bamham  Grocery 
A.  S.  R.  370,  51  LJI.A.  640.  Co.,  129  Ala.  200,  30  So.  560,  87  A. 

17.  Fletcher  V.  Fletcher,  7  N.  H.  452,  S.  R.  587;  Perkins  v.  Grobben,  116 
28  Am.  Dec.  359.  Mich.  172,  74  N.  W.  469,  72  A.  S.  R. 

18.  Smith  V.  CarroU,  17  R.  I.  125,  512,  39  L.R.A.  815;  Chicago,  etc.,  R. 
21  Atl.  343,  12  L.R.A.  301.  Co.  v.  Moore,  31  Neb.  629,  48  N.  W. 

19.  Crawford  v.  Slade,  9  Ala.  887,  475,  28  A.  S.  R.  534 ;  Peterson  v.  John- 

44  Am.  Dec.  463.  son,  22  Wis.  21,  94  Am.  Dec.  581. 

20.  Baltimore,  etc.,  B.  Co.  v.  Adams. 
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the  judgment  against  the  debtor  is  afterwards  reversed,  payment  of 
the  judgment  against  the  garnishee  protects  the  latter,  if  the  money 
paid  was  actually  due  from  the  debtor.*  However,  payment  under 
void  garnishment  proceedings  is  no  defense,*  and  the  garnishee 
should  wait  until  after  judgment  before  making  payment.*  Again, 
if  the  judgment  was  obtained  through  the  wilful  default  of  the  gar- 
nishee, his  payment  of  the  same  will  not  protect  him,'  though  the 
consent  of  a  garnishee  to  a  judgment  impounding  his  debt  to  the 
principal  debtor  does  not  make  the  payment  under  the  judgment 
voluntary,  where  he  was  absolutely  without  defense,  so  as  to  prevent 
him  from  pleading  such  payment  in  bar  to  an  action  on  the  debt* 
It  is  the  duty  of  a  garnishee  when  garnished  in  a  foreign  jurisdiction 
on  a  void  contract  to  make  defense  or,  if  practicable,  to  notify  the 
debtor  to  do  so ;  otherwise  a  judgment  against  the  garnishee  is  of  no 
protection  to  him.*  It  has  been  held  that  payment  in  garnishment 
proceedings  cannot  be  shown  under  a  general  denial  of  indebtedness 
and  a  plea  of  payment  in  an  action  by  the  debtor  against  the  garnishee 
and  that  such  a  defense  must  be  specially  pleaded,^*  though  at  com- 
mon law  it  was  held  that  the  general  issue  in  assumpsit  would  let 
in  proof  of  a  previous  garnishment  and  payment  thereunder.^^ 

101.  Garnishee  and  Third  Persons. — The  judgment  against  the 
garnishee  in  garnishment  proceedings  is  effective  against  the  rights 
of  third  persons,  not  parties  to  the  proceedings,  only  in  so  far  as 
judgments  in  other  cases  are  effective  against  third  persons.  For 
example,  judgment  against  the  garnishee,  adjudging  property  in  his 
hands  to  belong  to  the  defendant  in  the  proceedings,  does  not  con- 
clude a  third  person,  not  a  party  to  the  proceedings,  who  claims  title 
to  the  same  property.**  But  a  person  indebted  to  another,  being 
summoned  by  process  of  garnishment  and  admitting  the  indebtedness, 
cannot  on  going  into  another  state  be  coerced  to  pay  over  the  money 
a  second  time  on  another  garnishment  in  such  state,  the  judgment 
in  the  first  state  protecting  him  from  further  liability.^*    Where  a 

4.  Duncan  ▼.  Ware,  5  Stew.  &  P.  25  S.  Ct.  625,  49  U.  S.  (L.  ed.)  1023, 

(Ala.)  119,  24  Am.  Dec.  772.  3  Ann.  Cas.  1084. 

6.  Louisville,  etc.,  R.  Co.  v.  Nash,  9.  Stewart  v.  Northern  Assur.  Co., 

118  Ala.  477,  23  So.  825,  72  A.  S.  R.  45  W.  Va.  734,  32  S.  E.  218, 44  L.R.A. 

381,  41  L.R.A.  331;  Southern  Ry.  Co.  101. 

V.  Newton,  106  Ga.  666,  32  S.  E.  658,  10.  Walters  v.  Washington  Ins.  Co., 

71  A.  S.  R.  279  and  note;  Pierce  v.  1  la.  404,  63  Am.  Dec.  461. 

Carleton,  12  111.  358,  54  Am.  Dec.  405  11.  Cook  v.  Field,  3  Ala.  63,  36  Am. 

and  note.  Dec.  436;  Drew  v.  Towle,  27  N.  EL  412, 

6.  Bessemer  Sav.  Bank  v.  Anderson,  59  Am.  Dec.  380. 

134  Ala.  343,  32  So.  716,  "92  A.  S.  R.       12.  Adams  v.  PUer,  7  Wis.  306,  73 
38.  Am.    Dec.   410.     And    see   generally, 

7.  Whipple   V.   Robbins,   97   Mass.  Judgments. 

107,  93  Am.  Dec.  64.  13.  Molyneux  v.   Seymour,  30   Qa. 

8.  Harris  v.  Balk,  198  U.  S.  215,  440,  76  Am.  Dec.  662  and  note. 
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judgment  creditor  assigns  his  judgment,  and  the  judgment  debtor 
without  notice  of  the  assignment  afterwards  pays  the  amount  thereof 
voluntarily  to  ihe  sheriff  upon  bediDLg  derved  with  g9f niahment  piocess, 
it  haa  been  held  that  the  rights  of  the  assignee  are  not  affected  and 
that  he  may  still  enforce  the  judgment,  though  the  garniahee  paid 
in  ignorance  of  the  assignments^ 

X.  Claims  by  Thikd  PjeatsoNe 

102.  In  General. — ^Provision  is  made  by  statute  in  some  states 
whereby  the  garnishee  is  permitted  to  notify  any  claimant  of  the 
fund  garnished  to  appear,  if  he  sees  fit,  and  to  defend  against  the 
action,  and  where  this  has  been  done  the  judgment  against  the  gar- 
nishee is  made  a  bar  to  any  subsequent  claim  against  him  by  such 
claimants.^*  For  failure  to  inteiplead  the  rival  claimants  to  the 
property,  the  garnishee  may  make  himself  liable  to  both  of  them.** 
On  the  other  hand,  the  third  party  may  lose  his  rights  by  failing  to 
intervene.  For  example,  it  has  been  held  that  the  garnishor  of  a 
debt  evidenced  by  a  note  payable  to  order,  who  has  received  payment, 
is  protected  from  a  recovery  at  the  suit  of  one  holding  the  note,  by 
assignment  prior  to  the  garnishment,  but  who  has  failed,  during  the 
pendency  of  that  proceeding,  either  to  give  notice  of  or  to  interpose 
his  claim.^'  The  answer  of  the  garnishee  is  not  evidence  of  the  facts 
therein  stated  against  the  interveners  in  a  contest  between  them  and 
the  garnishers.*®  Where  one  is  sought  to  be  charged  as  the  garnishee 
of  the  payee  of  a  promissory  note,  and  a  third  party  intervenes 
claiming  property  in  the  note,  the  presumption  is  that  it  came  into 
the  latter's  possession  before  its  maturity,  and  the  plaintiff  must  show 
affirmatively  not  only  that  he  did  not  acquire  it  before  maturity,  but 
that  it  was  in  fact  the  property  of  the  payee  at  the  time  of  the  service 
of  the  writ  of  garnishment.** 

103.  Right  to  Intervene. — While  the  right  to  intervene  in  garnish- 
ment proceedings  is  sometimes  regarded  as  residing  in  the  discretion 
of  the  court  and  not  absolute,  still  the  intervener  will  not  generally 
be  required  to  resort  to  an  independent  suit.**  It  has  been  held  that 
the  assignee  of  the  principal  debtor  may  appear  in  the  garnishment 
proceedings  and  that  he  may  raise  the  objection  that  the  fund  in 
question  is  not  subject  to  garnishment.*     The  claimant  may  also 

14.  Brown  v.  Ayres,  33  Cal.  525,  91  230,  73  Am.  Dec.  257. 

Am.  Dee.  655.  19.  BasBett  v.  Gartfawaite,  22.  Tex. 

15.  Coit  ▼.  Sistare,  85  Coim.  573,  84  230,  73  Am.  Dec.  257  and  note. 

Atl.  119,  Ann.  Cas.  1913C  248.  As  to  the  i^eneral  presnmption  aa  to 

10.  Hardy  v.  Hont,  U  Cal.  343,  70  the  time  of  transfer,  see  BxUjB  akb 

Am.  Dec.  787,  Notes,  vol.  3,  p.  1049. 

17.  Hemdon  ▼.  Swearengen,  1  Port*  20.  Note:  123  A.  S.  R.  310. 

(Ala.)  192,  26  Am.  Dec.  359.  1.  Wilde  v.  Mahaney,  183  Maas.  455, 

«    18.  Bassett  ▼.  Garthwaite,  22  Tex.  n7  N.  £.  337,  62  L.RA.  813. 
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enforce  his  rights  m  the  garnishment  proceedings,  leaving  the  plain- 
tiff any  balance  which  may  remain.* 

104.  IMsclosore  of  Claim  by  Garnishee. — ^If  a  garnishee  admits,  by 
his  answer,  the  posBession  of  money  deposited  by  the  defendant  in 
the  original  suit,  and  previously  thereto  the  garnishee  has  notice  that 
such  money  is  claimed  by  a  third  person,  it  is  the  duty  of  the  gar- 
nishee, in  making  answer,  to  make  known  that  he  has  been  notified 
of  such  claim,  and  if  he  fails  in  this,  and  pays  the  money  after  notice 
of  the  claim,  he  does  so  at  his  peril.'  If  the  answer  of  the  garnishee 
shows  that  a  third  person  claims  the  debt  or  some  interest  therein, 
such  third  person  should  be  cited  to  appear,*  and  it  is  error  for  the 
court  to  order  judgment  against  the  garnishee  until  the  claimant  is 
duly  cited  and  made  a  party ;  unless  this  be  done,  the  rights  of  such 
claimant  cannot  be  barred  or  affected  by  the  judgment.*  It  has  been 
held  that  the  garnishee  does  not  protect  himself  from  liability  to  a 
third  person  claiming  title  to  the  property  attached  by  merely  notify- 
ing the  latter  of  the  pendency  of  the  proceedings,  but  he  is  bound  to 
request  him  to  defend,  and  tender  to  him  the  conduct  of  the  defense. 
Where  the  vendee,  garnished  in  proceedings  to  which  his  vendor  is 
not  a  party,  fails  to  apprise  the  latter  that  the  title  acquired  by  pur- 
chase from  him  has  been  called  in  question,  gives  him  no  notice  of 
the  garnishment  process,  and  does  not  invite  or  request  him  to  defend 
such  title,  it  has  been  held  that  a  judgment  rendered  against  him  in 
such  garnishment  proceedings  is  no  defense  or  bar  to  an  action  brought 
against  him  by  such  vendor  to  recover  the  price  of  the  property 
sold.« 

105.  Right  to  Make  Third  Person  Party  to  Garnishment  Pro- 
ceedings.— It  is  provided  by  statute  in  some  states  that,  where  the 
answer  of  a  garnishee  discloses  that  any  other  person  than  the  defend- 
ant claims  the  indebtedness  or  property  in  his  hands,  the  court  may 
order  the  claimant  to  be  made  a  defendant  and  that  notice  be  served 
upon  him.'  There  is,  however,  authority  to  the  effect  that  the 
court  should  not  act  of  its  own  motion  in  ordering  the  claimant  to 
be  made  a  party,  but  that  the  garnishee  should  act  to  secure  an 
interpleader.®  Interpleader  of  rival  claimants  to  funds  involved  in 
garnishment  proceedings  is  sanctioned  in  some  states.  However, 
interpleader  will  not  lie  when  the  garnishee  defends  against  two 
suits  and  has  subjected  himself  to  double  liability;  hence,  where  he 

2.  Cummins  v.  Christie,  179  Mass.   N.  W.  700,  8  A.  S.  R.  691  and  note. 
74,  60  N.  E.  306,  88  A.  S.  R.  357.  6.  Adams  v.  FUer,  7  Wis.  306,  73 

3.  Bessemer   Sav.   Bank   v.   Ander-  Am.  Dec.  410. 

son,  134  Ala.  343,  32  So.  716,  92  A.  S.       7.  Central  Mercantile  Co.  v.  OUa- 
R.  38.  homa  State  Bank,  83  Kan.  504,  112 

4.  Payne  v.  Mobile,  4  Ala.  333,  37   Pac.  114,  33  L.R.A.(N.S.)   954. 

Am.  Dec.  744.  8.  Marx  v.  Purker,  9  Wash.  473,  37 

5.  Levy  v.  Miller,  38  Minn.  526,  3fl  Pac.  675,  43  A.  S.  R.  849. 
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has  defended  both  against  a  garnishing  creditor  and  an  assignee  of  a 
note,  and  is  unsuccessful  in  both  suits,  the  bill  will  not  lie.*  No  inter- 
pleader is  necessary  if  the  rival  claimants  are  both  parties  to  the 
action.** 

XI.  Vacatiko^  Dissolving  or  Abandonino  Pbocebdinos 

106.  Nature  of  Proceedings  to  Vacate  or  Quash. — ^Though  an  order 
made  by  the  court  against  a  garnishee  after  judgment  cannot  be  col- 
laterally attacked,  if  proper  proceedings  are  had  before  the  payment 
of  the  money  to  the  creditor  to  show  that  payment  should  not  be 
made,  the  court  should  withhold  the  money  and  refuse  to  apply  it 
in  satisfaction  of  the  debt.**  One  who  wishes  to  urge  this  objection 
should  proceed  by  motion  to  vacate  or  quash,  or,  when  the  neces- 
sities of  the  case  demand  it,  he  may  invoke  the  aid  of  a  court  of  equity 
to  enjoin  the  proceedings.** 

107.  Grounds  for  Proceedings  to  Vacate  or  Quash. — ^If  it  be  shown 
that,  from  any  cause,  the  proceedings  in  garnishment  were  not  prop- 
erly instituted,  or  that  subsequent  to  their  commencement  proper 
steps  have  not  been  pursued  to  make  them  regular,  it  is  proper  that 
the  proceedings  be  vacated  or  quashed.**  For  example,  a  nonresident 
defendant  over  whom  personal  jurisdiction  has  not  been  obtained 
may  appear  specially  in  a  suit  in  a  federal  circuit  court  for  the  sole 
purpose  of  moving  to  quash  the  service  of  writs  of  garnishment  upon 
his  property  in  the  district,  on  the  ground  that  such  property  was 
not  subject  to  garnishment.**  Moreover,  the  garnishee  may  move  to 
quash  the  proceedings  on  the  ground  of  a  defect  in  the  service  of 
summons  or  notice  or  in  the  form  of  the  pleadings  or  allegations  of 
the  plaintiff.** 

108.  Discharge  of  Garnishment  by  Giving  Security. — ^In  some 
states  it  is  provided,  by  statute,  that  the  principal  debtor  in  garnish- 
ment proceedings  may  have  the  garnishment  discharged  and  the 
property  or  debt  in  question  released  upon  furnishing  security  to 
indemnify  the  plaintiflf.  Such  bond  is  required  to  be  signed  by  the 
defendant  or  some  one  on  his  behalf,  with  surety  or  sureties  to  the 
satisfaction  of  the  officer  who  serves  the  writ,  with  a  condition  therein 
that  the  same  shall  be  null  and  void  if  the  final  judgment  or  decree 

9.  Yarborough  v.  Thompson,  3  12.  Wanzer  v.  Truly,  17  How.  584, 
Smedes  &  M.  (Miss.)  291,  41  Am.  Dec.  15  U.  S.  (L.  ed.)  216. 

626  and  note.  13.  Note:  35  L.R JL.  765. 

10.  Eau  Claire  Nat.  Bank  v.  Chip-  14.  Davis  v.  Cleveland,  etc.,  R.  Co., 
pewa  Valley  Bank,  124  Wis.  520,  102  217  U.  S.  157,  30  S.  Ct.  463,  54  U.  S. 
N.  W.  1068,  109  A.  S.  R.  966.  (L.  ed.)   708,  18  Ann.  Cas.  907,  27 

11.  Union  Pac.  Ry.  Co.  v.  Smersb,  L.R.A.(N.S.)  823. 

22  Neb.  751,  36  N.  W.  139,  3  A.  S.  R.  15.  Stone  v.  Magnider,  10  Gill  &  J. 
290.  ^Md.)  383,  32  Am.  Dec.  177. 
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in  the  action  or  cause  in  which  the  writ  was  served  shall  be  forthwith 
paid  and  satisfied  after  the  rendition  thereof.** 

109.  Dissolution  for  Causes  Subsequent  to  Garnishment. — ^Gamish* 
ment  proceedings,  like  other  civil  actions,  may  be  dismissed  or  dis- 
solved for  an  infinite  variety  of  causes.  This  may  be  done,  for 
example,  where  the  corporate  defendant  has  been  dissolved,*'  though 
there  is  a  conflict  of  opinion  on  this  point.*®  The  death  of  a  defend- 
ant who  is  a  natural  person  may  work  a  dissolution  of  garnishment 
proceedings.*'  While  an  adjudication  in  bankruptcy  against  the 
principal  defendant  ordinarily  destroys  the  effect  of  garnishment 
proceedings,*®  yet  such  is  not  the  effect  of  a  discharge  after  final 
judgment  against  the  garnishee  in  a  state  court.*  The  rule  is  well 
settled  that  if  the  judgment  on  which  garnishment  proceedings  are 
based  is  in  any  way  effaced  or  obliterated  the  garnishment  is  thereby 
dissolved.  Inasmuch  as  the  garnishment  proceeding  is  auxiliary  to 
and  dependent  upon  the  judgment  in  the  principal  action,  the  vaca- 
tion or  satisfaction  of  the  judgment  defeats  the  garnishment  proceed- 
ing as  an  incident  thereof.  Thus  when  the  judgment  in  the  principal 
action  has  been  satisfied,  a  judgment  in  a  garnishment  proceeding, 
which  is  ancillary  thereto,  thereby  becomes  extinguished.  On  an 
appeal  by  a  garnishee  from  a  judgment  against  him,  the  appellate 
court  will  reverse  the  judgment  and  discharge  the  garnishee  if  it9 
records  show  that  it  has  previously  reversed  a  judgment  against  Uie 
defendant,  in  the  principal  action,  upon  which  the  garnishment  is 
based.*  If  the  judgment  against  the  principal  debtor  ia  reversed,  a 
judgment  against  the  garnishee  will  be  set  aside^  even  though. prior 
to  a  ruling  on  the  motion  therefor  another  judgment  in  favor  of  the 
plaintiff  has  been  rendered  on  a  retrial  of  the  principai  case.*  But 
a  judgment  against  the  garnishee  will  not  be  set  aside  on  the  ground 
that  since  its  rendition  an  item  embraced  therein  has,  without  fraud, 
been  recovered  in  a  suit  in  another  state.*  Not  only  may  garnishment 
proceedings  be  dissolved,  but  the  garnishee  may  also  procure  a  per- 
petual injunction  against  the  plaintiff's  judgment  against  him,  upon 
the  occurrence,  subsequent  to  his  examination,  of  anything  which 

16.  Bedard  v.  Mahoney,  30  R.  I.  1.  Marx  v.  Hart,  166  Mo.  503,  66 
469,  76  Atl.  113, 136  A.  S.  R.  965.  S.  W.  260,  89  A.  S.  R.  715. 

17.  Farmers',  etc.,  Bank  v.  Little,  8  2.  Chicago  Herald  Co.  v.  Bryan,  195 
Watts  &  S.  (Pa.)  207,  42  Am.  Dec.  Mo.  590,  92  S.  W.  906,  6  Ann.  Cas. 
293.  751  and  note. 

18.  Note:  32  L.R.A.(N.S.)  450.  3.  Decatur  v.  Simpson,  119  la.  488, 

19.  Mcllroy  v.  Mcllroy,  208  Mass.  93  N.  W.  496,  97  A.  S.  R.  328. 
458,  94  N.  E.  696,  Ann.  Cas.  1912A  Note:  96  A.  S.  R.  132. 

934.  4.  Hogle  v.  Mott,  62  Vt.  255,  20  AtL 

20.  See  Banicruptoy,  vol.  3,  p.  293.   276,  22  A.  S.  R.  106. 
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would  furnish  a  legal  defense  to  an  action  against  him  by  the 
defendant.*^ 

110.  Abandonment  of  Proceedings. — ^The  plaintiff  may  be  regarded 
as  having  abandoned  garnishment  proceedings  by  failing  to  prosecute 
the  same  with  requisite  diligence.  In  such  cases  the  garnishee  is 
entitled  to  a  discharge  from  liability.  However,  a  creditor  who  has 
in  one  state  garnished  a  debt  due  to  his  debtor  does  not,  by  filing  in 
another  state  a  claim  against  such  debtor  in  proceedings  in  insolvency, 
waive  or  abandon  his  garnishment  lien.* 

XII.  Liability  on  Bonds 

111.  Bonds  to  Procure  Garnishment. — ^The  liability  of  the  parties 
to  bonds  to  procure  garnishments  are  governed  by  the  general  rules 
applicable  to  bonds  of  a  similar  character.^  Such  a  bond  though 
voluntary  and  not  authorized  by  any  statute  is  good  as  a  common 
law  bond.  The  obligee  in  the  same  may  maintain  an  action  for  the 
benefit  of  others  for  whose  indemnity  the  bond  was  given.  Conse- 
quently the  obligee  may  maintain  an  action  on  it  for  the  benefit  of 
a  garnishee  when  the  garnishment  was  dissolved,  the  suit  dismissed, 
and  the  garnishee  discharged.*  Where  an  order  is  made  for  the  pay- 
ment of  the  claim  of  a  garnishing  creditor,  out  of  a  fund  paid  into 
court  by  a  garnishee,  upon  the  creditor's  giving  a  bond  with  sufficient 
sureties  to  refund  the  amount  if  he  should  be  found  not  entitled  to 
it,  the  bond  so  given  is  substituted  for  the  fund.® 

112.  Bonds  to  Dissolve  Garnishment. — The  undertaking  of  the 
suiety  in  the  case  of  a  bond  to  dissolve  garnishment  proceedings  differs 
slightly  in  different  states  by  reason  of  the  varied  statutory  provisions. 
It  is  clear  that  the  rights  and  obligations  of  the  parties  to  a  bond 
given  to  release  property  from  garnishment  are  determined  by  the 
law  in  force  when  the  bond  was  executed,  for  example,  in  authorizing 
a  change  of  parties  to  be  made  in  an  action?  when  a  bond  of  such 
nature  is  given,  without  impairing  the  obligations  of  the  nndertak- 
ing.^*  The  sureties  on  such  a  bond  are  estopped  from  denying  the 
validity  of  the  garnishment.** 

5.  Cottrell  v.  Varnam,  5  Ala.  229,  .   9.  Bowden  v.  Schatzell,  Bailey  Eq. 
39  Am.  Dec.  323.  (S.  C.)  360,  23  Am.  Dec.  170. 

6.  Neufelder  v.  North  British,  etc.,  10.  Bedard  ▼.   Mahoney,   30   R.   I. 
Ins.  Co.,  10  Wash.  393,  39  Pac.  110,  469,  76  Atl.  113,  136  A.  S.  R.  965. 
46  A.  8.  R.  793.  11.  Crisman  v.  Matthews,  1  Scam. 

7.  See  Boin>s,  vol.  4,  p.  45  et  seq.  (III.)  148,  26  Am.  Dec.  417;  Haggari 

8.  Barnes  v.  Webster,  16  Mo.  258,  v.  Morgan,  5  N.  T.  422,  55  Am.  Dec. 
57  Am.  Dec.  339-  3(30. 
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I.  Natural  Gas 

1.  In  General. — Natural  gas  is  a  fluid  mineral  substance,  subter- 
raneous in  its  origfin  and  location,  possessing  in  a  restricted  degree 
the  properties  of  underground  waters,  and  resembling  water  in  some 
of  ite  habits.  Unlike  water,  however,  it  is  not  generally  distributed, 
and,  so  far  as  now  understood,  it  can  be  used  for  but  few  purposes, 
the  most  important  being  that  of  fuel.  Its  physical  occurrence  is  in 
limited  quantities  only,  within  circumscribed  areas  of  greater  or  less 
extent.*  The  law  in  respect  to  natural  gas  is  of  comparatively  recent 
development,  although  it  is  in  substance  an  application  of  the  rules 
established  in  respect  to  petroleum.* 

2.  Character  of  Natural  Gas. — It  is  well  settled  that  natural  gas 
is  a  mineral,'  and  as  long  as  it  remains  in  the  ground  i.t  is  a  part  of 
the  realty.*  But  though  classed  as  a  mineral,  natural  gas  has  peculiar 
attribiites  which  distinguish  it  from  solid  minerals.  On  account 
of  its  migratory  character,  the  rules  governing  ordinary  minerals 
cannot  be  applied  to  it  without  qualification.^  It  has  been  said  that 
to  a  large  extent  rules  analogous  to  those  applicable  to  subterranean 

1.  Manufacturers'  Gas,  etc.,  Co.  v.  601  and  note,  35  L.R.A.  816;  Murray 
Indiana  Natural  Gas,  etc.,  Co.,  155  v.  Allred,  100  Tenn.  100,  43  S.  W. 
Ind.  461,  57  N.  E.  912,  50  L.R.A.  355,  66  A.  S.  R.  740,  39  L.R.A.  249. 
768.  Notes:  25  L.R.A.  222;  20  Ann.  Cas. 

2.  Note :  25  L.R.A.  222.    For  a  full  937. 

discussion  of  the  laws  relating  to  oil       4.  Jamieson  v.  Indiana  Natural  Gas, 
and  oil  companies,  see  Mines.  etc.,  Co.,  128  Ind.  555,  28  N.  E.  76, 

3.  People's  Gas  Co.  v.  Tyner,  131  12  L.R.A.  652;  People's  Gas  Co.  v. 
Ind.  277,  31  N.  E.  59,  31  A.  S.  R.  Tyner,  131  Ind.  277,  31  N.E.  59,  31 
433,  16  L.R.A.  443  and  note;  Manu-  A.  S.  R.  433,  16  L.R.A.  443  and  note; 
facturers  Gas,  etc.,  Co.  v.  Indiana  Nat-  Lanyon  Zinc  Co.  v.  Freeman,  68  Kan. 
ural  Gas,  etc.,  Co.,  155  Ind.  461,  57  691,  76  Pac.  995,  1  Ann.  Cas.  403; 
N.  E.  912,  50  L.R.A.  768;  Lanyon  Barnsdall  v.  Bradford  Gas  Co.,  225 
Zinc  Co.  V.  Freeman,  68  Kan.  691,  75  Pa.  St.  338,  74  Atl.  207,  26  L.R.A. 
Pac.  995,  1  Ann.  Cas.  403  and  note;  (N.S.)  614;  Bettman  v.  Harness,  42 
Westmoreland,  etc.,  Natural  Gas  Co.  v.  W.  Va.  433,  26  S.  E.  271,  36  L.R.A. 
De  Witt,  130  Pa.  St.  235,  18  Atl.  724,  566. 

5  L.R.A.  731;  Marshall  v.  Mellon,  179       Note:  25  L.R.A.  222. 

Pa.  St.  371,  36  Atl.  201,  67  A.  S.  R.       5.  Note:  20  Ann.  Cas.  937. 
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waters  govern  natural  gas ;  •  so  also  it  has  been  likened,  as  to  its  prop- 
erty characteristics,  to  fish  in  the  waters  and  wild  game  in  the  forest, 
before  taken  and  reduced  to  possession.'  But  while  there  is  an 
analogy  between  animals  ferse  naturae  and  the  moving  deposits  of 
natural  gas,  there  is  not  identity  between  them,  the  right  to  reduce 
gas  to  possession  being  vested,  as  in  the  case  of  other  minerals,  in  the 
owners  of  the  surface  of  the  earth.'  When  brought  to  the  surface 
and  placed  in  pipes  for  transportation,  natural  gas  is  an  article  of 
commerce,*  and  a  state  statute  which  prohibits  its  transportation  from 
points  within  to  points  without  the  state  is  an  unconstitutional  inter- 
ference with  the  power  of  Congress  to  regulate  interstate  commerce, 
and  cannot  be  justified  as  an  exercise  of  the  police  power  of  the  state 
to  conserve  its  natural  resources.**^-  Thus,  while  a  reasonable  regula- 
tion of  the  pressure  at  which  natural  gas  may  be  transported  in  pipes 
is  within  the  police  power  of  a  state  legislature,-  a  prohibition  of  the 
use  of  artificial  means  to  maintain  the  legal  pressure  in  order  to  pre- 
vent transportation  of  gas  into  other  states  is  invalid.** 

3.  Property  in  Natural  Gas. — ^While  it  has  been  declared  that  the 
dominion  of  the  owner  of  the  land  is,  upon  general  principles,  a& 
absolute  over  the  fluid  as  the  solid  minerals,  to  be  exercised  in  the 
same  manner,  and  with  the  same  results,*^  this  is  true  in  a  qualified 
sense  only.  The  gas  belongs  to  the  owner  of  the  land,  and  is  a  part 
thereof  as  long  as  it  is  in  the  land  and  subject  to  his  control ;  but  when 
it  escapes  and  goes  into  other  lands,  or  comes  under  another's  control, 
the  title  of  the  former  owner  is  gone.**    Thus  if  the  gas  under  the 

6.  Louisville  Gas  Co.  ▼.  Kentucky  59,  31  A.  S.  R.  433,  16  L.R.A.  443. 
Heating  Co.,  117  Ky.  71,  77  S.  W.  368,       Note :  25  L.R.A.  222. 

Ill  A.  S.  R.  225,  4  Ann.  Cas.  355,  70  10.  West  v.  Kansas  Natural  Gas  Co. 

L.R.A.  558.  221  U.  S.  229,  31  S.  Ct.  564,  55  U.  S. 

Note:  20  Ann.  Cas.  937.  (L.  ed.)   716,  35  L.R.A.(N.S.)    1193 

7.  People's  Qas  Co.  v.  Tyner,  131  and  note;  State  v.  Indiai^a,  etc.,  Oil, 
Ind.  277,  31  N.  E.  59,  31  A.  S.  R.  etc.,  Min.  Co.,  120  Ind.  575,  22  N.  E. 
433,  16  L.R.A.  443;  Manufacturers  778,  6  L.R. A.  579;  Manufacturers  Gas, 
Gas,  etc.,  Co.  v.  Indiana  Natural  Qas,  etc.,  Co.  v.  Indiana  Natural  Gas,  etc., 
etc.,  Co.,  155  Ind.  461,  57  N.  E.  912,  Co.,  155  Ind.  545,  58  N.  E.  706,  53 
50   L.R.A.   768;    Westmoreland,   etc.,  L.R.A.  134. 

Natural  Gas  Co.  v.  De  Witt,  130  Pa.       11.  Note:  16  L.R.A.  444.     And  see 
St.  235,  18  Atl.  724,  5  L.R.A.  731.   Commerce,  vol.  5,  p.  787  et  seq. 
Note:  20  Ann.  Cas.  937.  12.  Hague  v.  Wheeler,  157  Pa.  St. 

8.  See  poet,  par.  3.  324,  27  Atl.  714,  37  A.  S.  R.  736,  22 

9.  West  V.  Kansas  Natural  Qas  Co.,  L.R.A.  141. 

221  U.  S.  229,  31  S.  Ct.  564,  55  U.  S.       13.  People's  Qas  Co.  v.  Tyner,  131 

(L.  ed.)  716,  35  L.R.A.(N.S.)   1193;  Ind.  277,  31  N.  E.  59,  31  A.   S.  R. 

State  V.  Indiana,  etc.,  Oil,  etc.,  Min.  433,  16  L.R.A.  443;  Lanyon  Zinc  Co. 

Co.,  120  Ind.  575,  22  N.  E.  778,  6  v.  Freeman,  68  Kan.  691,  75  Pac.  995, 

L.R.A.  579;  Jamieson  v.  Indiana  Nat-  1  Ann.  Cas.  403;  Williamson  v.  Jones, 

oral  Gas,  etc.,  Co.,  128  Ind.  555,  28  39  W.  Va.  231, 19  S.  E.  436,  25  L.RA. 

N.  E.  76,  12  L.R.A.  652;  People's  Gas  222. 
Co.  V.  Tyner,  131  Ind.  277,  31  N.  E. 
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surface  of  land  is  tapped  by  the  well  of  an  adjoining  owner,  the  first 
landowner  is  without  redress. ^^  Some  authorities  accordingly  hold 
that  natural  gas  in  place  is  not  the  subject  of  absolute  ownership, 
and  that  the  owner  of  the  surface  merely  has  the  right  to  reduce  it 
to  possession.  Under  this  view  the  title  does  not  vest  in  any  private 
owner  until  the  gas  is  reduced  to  actual  possession.^^  The  owner  of 
the  surface  cannot  be  absolutely  deprived  of  this  right  to  reduce  the 
gas  to  possession,  without  a  taJcing  of  private  property.^*  And  upon 
the  theory  that  natural  gas  in  place  is  a  part  of  the  realty,  it  has 
been  ruled  that  its  unlawful  extraction  is  an  act  of  irreparable  injury 
and  wiil  be  enjoined  by  a  court  of  equity  at  the  instance  of  the 
landowner.^' 

4.  Rights  of  Surface  Owner. — ^In  some  jurisdictions  it  is  held  that 
the  right  of  the  surface  owner  is  merely  a  right  to  bore  or  mine  for 
gas  on  his  own  land,,  and  to  use  such  portion  of  it  as,  when  left  to  the 
natiu'al  laws  of  flowage,  may  rise  in  the  wells  and  into  his  pipes,  and 
that  he  has  not  the  right,  without  the  consent  of  all  the  other  owners 
of  land  over  the  common  reservoir,  to  induce  an  unnatural  flow  into 
or  through  his  own  wells,  or  to  do  any  act  with  reference  to  the 
common  reservoir,  and  the  body  of  gas  therein,  injurious  to  or  cal- 
culated to  destroy  it;  accordingly,  the  pumping  of  the  gas,  or  the 
use  of  other  artificial  devices  to  increase  its  flow,  may  be  enjoined 
at  the  instance  of  an  injured  landowner,^^  unless  he  has  himself 
been  guilty  of  simliar  acts.*^  There  are,  however,  decisions  to  the 
eft'ect  that  the  shooting  of  wells  by  explosives,  to  increase  the  flow 
of  gas,  is  within  the  rights  of  the  landowner,  although  the  result 
is  to  draw  oflF  and  diminish  the  supply  of  gas  in  adjoining  lands.*® 
It  has  been  decided  that  a  landowner  who  has  conveyed  the  coal  in 
the  land  to  another  person  has  the  right  at  all  times  to  drill  gas 
wells  through  the  stratum  of  coal  to  reach  gas  in  a  lower  stratum, 
but  the  right  must  be  exercised  so  as  to  do  no  violence  to  the  rights 
of  the  owners  of  the  coal.*    There  is  no  doubt  but  that  different  estates 

14.  People's  Gas  Co.  v.  Tyner,  131  16.  Manufacturers  Gas,  etc.,  Co.  v. 
Ind.  277,  31  N.  E.  59,  31  A.  S.  R.  433,  Indiana  Natural  Gas,  etc.,  Co.,  155 
16  L.R.A.  443  and  note.  Ind.  461,  57  N.  E.  912,  50  L.R.A.  768. 

15.  State  V.  Ohio  Oil  Co.,  150  Ind.  17.  Bettman  v.  Harness,  42  W.  Va. 
21,  49  N.  E.  809, 47  L.R. A.  627 ;  Manu-  433,  26  S.  E.  271,  36  L.R.A.  566. 
facturers-Gas,  etc.,  Co.  v.  Indiana  Nat-  18.  Manufacturers  Gas,  etc.,  Co.  v. 
ural  Gas,  etc.,  Co.,  155  Ind.  461,  57  Indiana  Natural  Gas,  etc.,  Co.,  155 
N.  E.  912,  50  L.R.A.  768 ;  LouisviUe  Ind.  461,  57  N.  E.  912,  50  L.R. A.  768. 
Gas  Co.  V.  Kentucky  Heating  Co.,  117  19.  Ilo  Oil  Co.  v.  Indiana  Natural 
Ky.  71,  77  S.  W.  368,  111  A.  S.  R.  Gas,  etc.,  Co.,  174  Ind.  635,  92  N.  B. 
225,  4  Ann.  Cas.  355,  70  L.R.A.  558;  1,  30  L.R.A.(N.S.)  1057  and  note. 
Wood  County  Petroleum  Co.  v.  West  20.  People's  Gas  Co.  v.  Tyner,  131 
Virginia  Transp.  Co.,  28  W.  Va,  210,  Ind.  277,  31  N.  E.  59,  31  A.  S.  R. 
57  Am.  Rep.  659.  433,  16  L.R.A.  443. 

Note :  20  Ann.  Cas.  937.  1,  Chartiere  Block  Coal  Co.  v,  Mel- 
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may  be  created  in  the  surface  and  soil  of  lands  and  the  underlying 
strata  in  which  gas  may  be  found ;  and  this  separation  of  estates  may 
be  accomplished  by  an  exception  in  the  deed  conveying  the  lands 
by  which  the  grantor  carves  out  and  retains  the  right  to  the  minerals 
in  the  land.*  It  follows  that  possession  of  the  surface  is  not  neces- 
sarily possession  of  the  gas  beneath  the  surface.  Thus,  where  gas 
has  been  severed  in  title  from  that  of  the  land  under  which  it  lies, 
^he  possession  of  the  owner  of  the  surface  is  not  adverse  to  the  owner 
of  the  mineral  rights  unless  he  takes  actual  physical  possession  of 
the  gas,  as  by  drilling  wells.* 

5.  Preventing  Waste. — Unlike  the  case  of  solid  minerals,  the  exer- 
cise by  an  owner  of  a  particular  tract  of  his  right,  to  draw  gas  there- 
from usually  diminishes  the  source  of  supply  of  adjoining  land- 
owners. This  fact  gives  rise  to  the  question  whether  such  landowners 
or  the  state  may  prevent  a  particular  owner  from  wasting  gas.  In 
the  absence  of  statute,  the  duty  of  a  landowner  not  to  waste  natural 
gas  is  not  entirely  clear.  On  the  one  hand,  it  has  been  held  that  in 
the  absence  of  malice  or  negligence  he  may  permit  gas  to  escape  from 
wells  on  his  premises  and  go  to  waste,  if  no  injury  is  done  to  his 
neighbor  other  than  that  which  would  result  from  the  depletion  of 
the  gas  basin  in  which  his  own  and  the  neighbor's  wells  are  situated, 
on  the  ground  that  such  an  act  is  a  valid  exercise  of  his  absolute 
power  as  owner.*  On  the  other  hand,  it  has  been  ruled  that  an  owner 
of  land  on  which  gas  wells  are  situated  will  not  be  allowed  to  waste 
the  supply  for  the  purpose  of  injuring  his  neighbor,  and  that,  inde- 
pendently of  statute,  an  injunction  will  lie  to  restrain  the  threatened 
injury.*  In  some  states  the  waste  of  natural  gas  is  prohibited  by  stat- 
ute, and  because  of  the  interest  to  the  public  in  the  conservation  of 
the  supply  of  gas,  such  statutes  have  been  declared  to  be  a  valid  exer- 
cise of  the  police  power.* 

Ion,  152  Pa.  St.  286,  25  Atl.  597,  34  Notes:  25  L.R.A.  223;  4  Ann.  Cas. 

A.  S.  R.  645,  18  L.R.A.  702.  357;  1  Eng.  Rul.  Cas.  762. 

Note:  25  L.R.A.  225.  5.  Lonisville  Gas  Co.  v.  Kentucky 

2.  Moore  v.  Griffin,  72  Kan.  164,  83  Heating  Co.,  117  Ky.  71  77  S.  W. 
Pac.  395,  4  L.R.A.(N.S.)  477;  McKin-  368,  111  A.  S.  R.  225,  4  Ann.  Cas. 
ney  v.  Central  Kentucky  Natural  Gas  ^55  and  note,  70  KB. A.  558. 

nX    1QA  TT*'   OQQ   10A  Q    w    QiA   on       ^-  Towusend  v.  State,  147  Ind.  624, 
Co.,  134  Ky  239,  120  S    W.  314,  20  ^    ^    4^^    ^j 

t^i'    ^"IV  w  v""  oQ^fiTU  r 7^^'  L.R.A.  294;   State  v,  Ohio  OU  Co., 

^^n^J^^l^-J""'  ^^^'  f ^  ^-  ^'  ^^'  150  Ind.  21,  49  N.  E.  809,  47  L.R.A. 

140  A.  S.  R.  948  and  note.  g27;  Manufacturers  Gas,  etc,  Co.  v. 

3.  Moore  v.  Gnffin,  72  Kan.  164,  Indiana  Natural  Gas,  etc.,  Co.,  155 
83Pac.395,4L.R.A.(N.S.)  477;Kiser  i^d.  461,  57  N.  E.  912,  50  L.R.A. 
V.  McLean,  67  W.  Va.  294,  67  S.  E.  768;  Com.  v.  Trent,  117  Ky.  34,  77 
725,  140  A.  S.  R.  948  and  note.  S.  W.  390,  4  Ann.  Cas.  209  and  note. 

4.  Hague  v.  Wheeler,  157  Pa.  St.  Notes:  78  A.  S.  R.  256;  23  JjUJl. 
324,  27  Atl.  714,  37  A.  S.  R.  736,  (N.S.)  436;  4  Ann,  Cas.  357;  16  Ann. 
22  L.R.A.  141.  Cas.  1001. 
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II.  Gas  Leasbs 

Oeneral  Principles 

6.  Lease  or  License. — ^As  a  general  rule,  what  are  commonly  known 
as  gas  leases  are  not  strictly  leases,  as  defined  and  treated  in  the 
law  of  landlord  and  tenant;  they  are  in  the  nature  of  a  written  license, 
with  a  grant  conveying  the  grantor's  interest  in  the  gas,  conditioned 
that  it  be  found  in  paying  quantities.'  Thus,  the  grant  of  an  exclusive 
privilege  to  go  upon  land  for  the  purpose  of  exploring  for  gas,  the 
grantor  to  receive  part  of  the  gas  mined,  does  not  vest  in  the  grantee 
any  estate  in  the  land  or  gas,  but  is  merely  a  license,  and  the  lessee 
has  no  right  or  title  to  the  gas  lying  under  the  surface  of  the  land ; 
the  title  is  inchoate,  and  for  the  purpose  of  exploration  until  gas  is 
found,  and  if  it  is  not  found  no  estate  vests  in  the  lessee.®  While 
not  strictly  adhered  to  in  all  the  cases,  there  is  a  clearly  defined 
distinction  between  agreements  which  create  a  lease  of  the  land  for 
gas  mining  purposes  and  those  which  are  simply  a  license  giving  to 
the  licensee  authority  to  enter  and  operate  for  gas.^  Thus,  where 
certain  premises  were  granted,  demised,  and  leased  for  the  sole  and 
only  purpose  of  mining  and  operating  for  oil,  gas,  and  other  minerals 
and  of  laying  pipe  lines  and  of  building  tanks,  stations,  and  structures 
thereon  to  take  care  of  the  said  products,  it  was  held  that  the  land 
itself  was  granted  by  the  lease,  and  not  simply  the  right  to  enter 
upon  and  operate  for  gas.*®  The  instrument  may  be  so  drawn  as 
to  create  a  tenancy  from  year  to  year,**  or  it  may  amount  merely  to 
an  option  to  exercise  the  privilege  of  operating  for  gas.*- 

7.  Who  May  Make  Lease. — It  is  obvious  that  the  right  to  operate 
for  gas  upon  particular  premises  can  be  granted  only  by  the  owner 
of  the  land.  In  the  case  of  a  tenancy  in  common,  it  seems  that  one 
tenant  may  make  a  valid  lease  of  his  interest  in  gas  beneath  the 

7.  Pittsburg     Vitrified     Pav.     etc.,       Note:  2  Ann.  Cas.  448. 

Brick  Co.  V.  Bailey,  76  Kan.  42,  90  9.  Woodland  Oil  Co.  v.  Crawford, 

Pac.  803,  12  L.R.A.(N.S.)  745.  55  Ohio  St.  161,  44  N.  E.  1093,  34 

Note:    26   L.R.A.(N.S.)    619.  L.R.A.  62;  Barnadall  v.  Bradford  Gas 

8.  Huggins  v.  Daley,  99  Fed.  606,  Co.,  225  Pa.  St.  338,  74  AU.  207,  26 
40  C.  C.  A.  12,  48  L.'R.A.  320;  Wat-  L.R.A.(N.S.)  614  and  note.  And  see 
ford  Oil,  etc.,  Co.  v.  Shipman,  233  III.  Ejectment,  vol.  9,  p.  834  et  seq. 

9,  84  N.  E.  53,  122  A.   S.  R.  144;  10.  Barnsdall  v.  Bradford  Gas.  Co., 

Duff  V.  Keaton,  33  Okla.  92,  124  Pac.  225  Pa.  St.  338,  74  Atl.  207,  26  L.R.A. 

291,  42  L.R.A.(N.S.)  472;  Steelsmith  (N.S.)  614. 

V.  Gartlan,  45  W.  Va.  27,  29  S.  E.  .  11.  Evans  v.  Consumers  Gas  Trust 

978,  44  L.R.A.  107;  Parish  Fork  Oil  Co.,   (Ind.)   29  N.  E.  398,  31  L.R.A. 

Co.   V.   Bridgewater  Gas  Co.,  51  W.  673. 

Va.  583,  42  S.  E.  655,  59  L.R.A.  566;  12.  Pittsburg    Vitrified    Pav.     etc.. 

Smith   V.   Root,  66   W.   Va.   633,  66  Brick  Co.  v.  Bailey,  76  Kan.  42,  90 

S.  E.  1005,  30  L.R.A.(N.S.)  176.  Pac.  803,  12  L.U  A.(N.S.)  745. 
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surface  without  the  joinder  of  his  co-owners.**  In  respect  of  the 
interests  of  life  tenants,  as  contrasted  with  those  in  remainder,  there 
is  no  departure  from  the  common-law  rule  that  tenants  for  life  may 
not  open  new  mines  or  take  minerals  from  the  premises  except  in 
case  of  mines  opened  by  the  former  owner.  Accordingly,  a  tenant  for ' 
life  of  land  upon  which  there  has  never  been  any  gas  operations 
previous  to  the  time  that  the  life  estate  accrued,  has  no  right  to 
operate  thereon  for  gas  himself,  and  cannot  give  such  right  to  another 
by  lease.**  The  power  of  an  executor  or  trustee  to  execute  a  gas 
lease  of  the  property  of  his  testator  is  simply  a  question  of  the  con- 
struction of  the  will.  At  common  law  an  executor  has  no  right  to 
lease  lands  under  any  circumstances  without  the  consent  of  the  heirs, 
but  such  power  may  be  conferred  on  him  by  the  will,  either  expressly 
or  by  implication.  In  determining  the  intention  of  the  testator,  the 
purpose  for  which  lands  have  been  habitually  used  is  an  important 
and  often  determining  consideration  in  arriving  at  the  testator's 
intention  as  to  the  leasing  thereof.  If  at  the  time  of  the  execution 
of  the  will  the  lands  were  known  to  be  valuable  only  for  agricultural 
purposes  a  general  authority  to  lease  the  lands  will  not  as  a  rule 
include  the  power  to  lease  for  mining  purposes.**  Where,  however, 
the  lands  are  valuable  only  or  principally  for  mining  a  lease  for 
such  purposes  is  valid.**  It  has  been  held  that  a  lease  of  land  for 
gas  purposes  is  beyond  the  power  of  a  married  woman  to  make  with- 
out her  husband  joining  therein  under  statutes  which  give  her  no 
power  to  encumber  or  convey  her  real  estate  without  such  joinder;  *' 
but  there  is  also  authority  to  the  effect  that  the  mere  failure  of  the 
wife  of  the  lessor,  who  has  an  interest  in  the  land,  to  sign  an  oil 
and  gas  lease  purporting  to  give  an  exclusive  privilege  durjng  a  certain 
period  of  years  to  operate  for  oil  and  gas,  will  not  defeat  a  recovery 
of  rent  for  the  time  of  the  lessee's  enjoyment  of  the  exclusive  privi- 
leges under  the  lease,  and  of  a  sum  agreed  to  be  paid  for  failure  to 
bore  a  well  on  the  land  within  the  time  specified,  where  the  wife 
acquiesced  in  the  lease  without  objection  and  was  willing  to  sign  it, 
and  the  lessee  continued  to  retain  it  after  knowledge  of  her  interest 
for  more  than  a  year  and  until  suit  was  brought  for  the  money  due 
thereon.** 

8.  Nature  of  Lease;  Vesting  of  Title. — ^Notwithstanding  the  fact 
that  gas  leases  are  in  many  respects  dissimilar  to  ordinary  leases,  it 

18.  Compton  v.  People's  Gaa  Co.,  75  Kan.  691,  75  Pac.  995,  1  Ann.  Cas. 

Kan.  572,"  89  Pac.  1039,  10   L.R.A.  403  and  note. 

(N.S.)  787.    And  see  Cotekancy,  vol.  16.  Note:  1  Ann.  Cas.  406. 

7,  p.  878.  17.  Note :  33  L.R.A.  847. 

14.  Marshall  v.  Mellon,  179  Pa.  St.  18.  Kunkle  v.  People's  Natural  Ga5 
371,  36  AU.  201,  57  A.  S.  R.  601,  35  Co.,  165  Pa.  St.  133,  30  Atl.  719,  33 
L.R.A.  816.  L.R.A.  847.     And  see  Husband  and 

15.  Lanyon  Zinc  Co.  v.  Freeman,  68  Wife. 
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seems  very  well  established,  irrespective  of  any  statute  on  the  subject, 
that  they,  too,  are  to  be  considered  as  chattels  real,  and  personalty; 
and  a  lease  granting  gas  mining  privileges  for  a  term  of  years  is  not 
a  sale  of  realty.^*  But  it  has  been  held,  upon  the  theory  that  gas  and 
oil  in  place  are  of  the  substance  of  the  realty,  that  a  lessee  under  a 
lease  of  land  for  the  purpose  of  mining  and  operating  for  oil  and 
gas  may  maintain  ejectment  to  protect  his  rights  against  a  third 
person  claiming  adversely  to  the  lessor.*^  If,  however,  the  instru- 
ment be  regarded  as  a  mere  license  or  grant  of  the  gas  alone,  it  passes 
nothing  which  can  be  the  subject  of  an  ejectment  or  other  real  action, 
since  it  is  a  grant,  not  of  the  gas  that  is  in  the  ground,  but  of  such 
part  thereof  as  the  grantee  may  find.*  It  has  been  ruled  that  the 
lessee  under  an  oil  and  gas  lease  has  no  right  to  compulsory  partition 
of  the  oil  and  gas  in  place,  considered  separately  from  the  land,  or  of 
the  land  itself.-  As  stated  before,  the  usual  lease  or  license  does  not 
invest  the  lessee  with  any  estate  in  the  gas  in  place,  but  merely  gives 
the  exclusive  right  to  make  exploration  for  gas  upon  the  lessor's 
land ;  •  nor  does  the  completion  of  a  nonproductive  well,  though  at 
great  expense,  vest  title.*  After  the  discovery  of  oil  in  paying  quan- 
tities, however,  the  title  becomes  vested  in  the  lessee.* 

9.  Construction  in  General. — A  different  rule  of  construction 
obtains  as  to  oil  and  gas  leases  from  that  applied  to  ordinary  leases 
or  to  other  mining  leases ;  owing  to  the  peculiar  nature  of  the  mineral, 
and  the  danger  of  loss  to  the  owner  from  drainage  by  surrounding 
wells,  such  a  lease  is  construed  most  strongly  against  the  lessee  and 
in  favor  of  the  lessor.*  When  its  terms  will  permit  it,  the  lease  will 
be  so  construed  as  to  promote  development  and  prevent  delay  and 
unproductiveness.'  A  provision,  however,  that  the  lease  is  to  con- 
tinue only  so  long  as  gas  is  found  in  paying  quantities  is  regarded  as 
made  in  the  interest  of  the  lessee  to  protect  him  from  payment  of  the 

19.  Duff  V.  Keaton,  33  Okla.  92,  124  5.  Parish  Fork  Oil  Co.  v.  Bridge- 
Pac.  291,  42  L.R.A.(N.S.)  472  and  water  Gas  Co.,  51  W.  Va.  583,  42  S. 
note.  E.  655,  59  L.R.A.  566;  McGraw  Oil, 

20.  Barnsdall  v.  Bradford  Gas  Co.,  etc.,  Co.  v.  Kennedy,  65  W.  Va.  595, 
225  Pa.  St.  338,  74  Atl.  207,  26  L.R.A.  64  S.  E.  1027,  28  L.R.A.(N.S.)  959; 
(N.S.)   614.  Duff  v.  Keaton,  33  Okla.  92,  124  Pac. 

1.  Watford  Oil,  etc.,  Co.  v.  Ship-  291,  42  L.R.A,(N.S.)  472  and  note, 
man,  233  HI.  9,  84  N.  E.  53,  122  A.  6.  Huggins  v.  Daley,  99  Fed.  606, 
S.  R.  144;  Duff  v.  Keaton,  33  Okla.  40  C.  C.  A.  12,  48  L.R.A.  320;  Supe- 
92, 124  Pac.  291,  42  L.R.A.(N.S.)  472.  rior  Oil,  etc.,  Co.  v.  Mehlin,  25  Okla. 
And  see  Ejectment,  vol.  9,  p.  834  809,  108  Pac.  546,  138  A.  S.  R.  942; 
et  seq.  Steelsmith  v.  Gartlan,  45  W.  Va.  27, 

2.  Watford  Oil,  etc.,  Co.  v.  Ship-  29  S.  E.  978,  44  L.R.A.  107. 

man,  233  HI.  9,  84  N.  E.  53,  122  A.  7.  Parish  Fork  Oil  Co.  v.  Bridge- 
S.  R.  144.  water  Gas   Co.,  51   W.   Va.   583,   42 

3.  See  supra,  par.  6.  S.  E.  655,  59  LitA.  566.    See  infra, 

4.  Steelsmith  v.  Gartlan,  45  W.  Va.   par.  12. 
27,  29  S.  E.  978,  44  L.R.A.  107. 
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annual  sum  for  a  gas  well,  if  insufficient  in  quantity,  and  not  as 
intended  to  give  the  lessor  the  right  to  terminate  the  lease  against  the 
lessee's  will ;  it  is  therefore  with  the  lessee  to  say  whether  the  product 
is  in  paying  quantity.®  From  the  nature  of  gas  and  gas  operations, 
the  grant  of  well  rights  is  held  to  be  necessarily  exclusive,*  and  a  gas 
lease  does  not  give  to  the  lessee  the  right  to  occupy  and  use  any 
portion  of  the  land  for  purposes  of  cultivation,  or  for  residences  and 
conveniences  for  employees,  but  confines  the  occupancy  and  use  of 
the  surface  to  so  much  as  is  strictly  necessary  for  mining  and  produc- 
ing purposes.^^  When  the  lease  prescribes  the  mode,  manner,  and 
character  of  search  to  be  made,  implications  in  regard  thereto  are 
excluded  thereby,  as  repugnant.**  If  certain  terms  are  ambiguous, 
but  they  have  been  construed  and  acted  upon  by  the  parties  inter- 
ested, such  construction  will  be  adopted,  even  though  the  lan- 
guage used  may  more  strongly  suggest  another  construction.*^  If 
has  been  held  that  where  a  lease  requires  one  well  to  be  bored  witliin 
a  certain  time,  but  no  provision  is  made  for  any  further  operations 
or  payment  of  rent  in  case  the  first  well,  when  completed,  is  non- 
productive, the  contract  is  at  an  end  as  to  both  parties  as  soon  as  the 
first  well  is  abandoned  as  unsuccessful,  and  the  lessee  has  no  right  to 
bore  another  well.**  A  provision  in  a  gas  lease  authorizing  the  lessee 
to  terminate  the  lease  at  any  time,  while  it  does  not  render  the  lease 
invalid  for  want  of  mutuality,  deprives  the  lessee  of  relief  in  equity 
in  the  nature  of  specific  performance.** 

10.  Assignment. — Asa  general  rule,  a  lessee  may  assign  his  interest 
in  a  gas  lease,  but  it  is  clear  that,  notwithstanding  an  assignment,  he 
continues  liable  on  his  covenant*?  in  the  lease,  since  his  privity  of 
contract  continues.**  The  assignee  of  the  lease  is  also  liable  to  the 
lessor,  not  from  any  express  assumption  or  agreement  which  may  be 
contained  in  the  written  assignment,  but  from  the  privity  of  estate 
by  reason  of  the  ownership  and  right  to  enjoy  the  benefits  of  the 
lease.**    And  the  fact  that  possession  of  the  land  was  never  actually 

8.  McGraw  Oil,  etc.,  Co.  v.  Kennedy,  13.  Steelsmith  v.  Gkirtlan,  45  W.  Va. 

65  W.  Va.  595,  64  S.  E.  1027,  28  27,  29  S.  E.  978,  44  L.R.A.  107. 

L.R.A.(N.S.)  959.  14.  Watford  Oil,  etc.,  Co.  v.  Ship- 
Note  :  2  Ann.  Cas.  448.  man,  233  111.  9,  84  N.  E.  53,  122  A. 

9.  Westmoreland,  etc.,  Natural  Gas  S.  R.  144;  Superior  Oil,  etc.,  Co.  v. 
Co.  V.  De  Witt,  130  Pa.  St.  235,  18  Mehlin,  25  Okla.  809,  108  Pac.  545, 
All.  724,  5  L.R.A.  731.  138  A.  S.  R.  942. 

10.  Fowler  v.  Delaplain,  79  Ohio  St.       16.  Note :  34  L.R.A.  62. 

279,  87  N.  E.  260,  21  L.R.A.(N.S.)       16.  Woodland  Oil  Co.  v.  Crawford, 

100.  55  Ohio  St.  161,  44  N.  E.  1093,  34 

11.  Huggins  V.  Daley,  99  Fed.  606,  L.R.A.  62  and  note;  Bradford  Oil  Co. 
40  C.  C.  A.  12,  48  L.R.A.  320.  v.  Blair,  113  Pa.  St.  83,  4  Atl.  218, 

12.  Pittsburg  Vitrified  Pav.  etc.,  57  Am.  Rep.  442;  Stone  v.  Marshall 
Brick  Co.  v.  Bailey,  76  Kan.  42,  90  Oil  Ct.,  208  Pa.  St.  85,  57  Atl.  183, 
Pac.  803,  12  L.R.A.(N.S.)  746.  101  A.  S.  R.  904,  65  LJR.A.  218. 
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taken  by  the  assignees  of  a  lease  does  not  prevent  them  from  being 
liable  on  a  covenant  to  pay  a  specified  rent  until  the  completion  of 
a  well  on  the  premises.^'  But  an  assignee  who  subsequently  assigns 
to  another  party  is  liable  only  for  a  breach  of  the  covenants  which 
occurred  while  he  had  title  to  the  premises,  and  not  for  anything 
which  occurred  before  or  after,  for  the  reason  that  the  liability  exists 
only  during  the  continuance  of  the  privity  of  estate  on  which  it  is 
based.*® 

11.  Abandonment. — ^A  vested  title  cannot  ordinarily  be  lost  by 
abandonment  in  a  less  time  than  fixed  by  the  statute  of  limitations, 
unless  there  is  satisfactory  proof  of  an  intention  to  abandon.  A  gas 
lease,  however,  stands  on  different  ground.  Because  of  the  rule  that 
no  estate  vests  in  the  grantee  until  gas  is  found,*^  the  courts  are 
more  prone  to  regard  the  action  of  the  defendant  in  failing  to  pursue 
active  operations  on  the  property  as  an  abandonment  of  the  lease. 
Thus  it  has  been  ruled  that  when,  after  one  failure  to  find  gas,  no 
further  effort  is  made,  mere  inaction  on  the  part  of  the  lessee  may 
well  be  construed  an  abandonment  of  rights  under  his  lease.**  To 
constitute  abandonment,  there  must  be  both  an  intention  to  abandon, 
and  an  actual  relinquishment  of  the  leased  premises.*  Obviously, 
however,  it  is  not  necessary  that  the  lease  should  contain  a  forfeiture 
clause  before  an  abandonment  can  be  shown.*  While  a  failure  to 
pay  rentals  stipulated  in  the  contract,  taken  by  itself,  is  not  sufficient 
to  prove  intention  to  abandon,  it  is  an  evidential  fact  which  may 
properly  be  considered  in  detennining  intention,  and  materially 
strengtliens  evidence  of  intention  to  abandon  which  other  facts  may 
tend  to  prove.*  A  clause  that  the  lessee  "may  at  any  time  surrender 
up  this  lease  and  be  released  from  any  and  all  payments  or  liabilities" 
does  not  allow  him,  by  subsequently  surrendering  his  lease,  to  escape 
liability  for  a  payment  that  has  become  due  under  the  lease  for  failure 
to  complete  a  well.  It  has  been  held  that  a  surrender  of.  a  written  oil 
and  gas  lease  which  will  terminate  liability  for  rent  need  not  be  of 
itself  in  writing.*  The  loss  of  rights  under  a  gas  lease  because  of 
failure  to  explore  for  gas,  while  termed  an  abandonment  in  many 
cases,  is  more  properly  a  forfeiture,  and  is  considered  elsewhere  in 
this  article.* 

17.  Note:  34  L.R.A.  63.  1.  McGraw  Oil,  etc.,  Co.  v.  Kennedy, 

18.  Bradford  Oil  Co.  v.  Blair,  113   65   W.   Va.   595,  64   S.   E.  1027,  28 
Pa.  St.  83,  4  Atl.  218,  57  Am.  Rep.   L.R.A.(N.S.)  959. 

442.  2.  Smith  v.  Root,  66  W.  Va.  633,  66 

Note:  34  L.R.A.  63.  S.  E.  1005,  30  LJRJI.(N.S.)  176. 

19.  See  supra,  par.  6.  3.  Smith  v.  Root,  66  W.  Va.  633,  66 

20.  Huggins  v.  Daley,  99  Fed.  606,  S.  E.  1005,  30  L.R.A.(N.S.)  176. 
40  C.  C.  A.  12,  48  L.R.A.  320.  4.  Note:  33  L.R.A.  850. 

Note:  34  L.R.A.(N.S.)  43.  5.  See  infra,  par.  14. 
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Forfeitv/re 

12.  In  General. — The  same  reasons  do  not  exist  for  the  application 
to  gas  leases  of  the  general  equitable  doctrine  applicable  to  ordinary 
leases  or  contracts,  that  equity  abhors  a  forfeiture,  and  will  not  enforce 
one.*  Generally,  all  such  leases  are  executed  by  the  lessor  in  the 
hope  and  upon  the  condition,  either  express  or  implied,  tliat  the  land 
shall  be  developed  for  gas,  and  it  would  be  unjust  and  unreasonable, 
and  contravene  the  nature  and  spirit  of  the  lease,  to  allow  the  lessee 
to  continue  to  hold  under  it  any  considerable  length  of  time  without 
making  any  effort  at  all  to  develop  it  according  to  the  express  or 
implied  purpose  of  the  lease;  and,  in  general,  while  equity  abhors 
a  forfeiture,  yet  when  such  a  forfeiture  works  equity,  and  is  essential 
to  public  and  private  interests  in  the  development  of  gas  in  land,  the 
landowner,  as  well  as  the  public,  will  be  protected  from  the  laches  of 
the  lessee,  and  the  forfeiture  of  the  lease  allowed,  where  such  for- 
feiture does  not  contravene  plain  and  unambiguous  stipulations  in 
the  lease.  This  principle  will  be  more  readily  enforced  and  applied 
by  the  court  as  to  gas  cases,  because  of  the  peculiar  nature  of  the 
mineral  and  the  danger  of  entire  loss  to  the  lessor  of  gas  in  his  lands 
by  reason  of  well  drilling  on  adjacent  lands.' 

13.  Express  Duty  to  Develop. — Gas  leases  frequently  contain  cove- 
nants for  diligent  operation  by  the  lessee,  and  expressly  provide  for 
forfeiture  for  nondevelopment  or  delay,  and  it  is  well  settled  that  in 
case  of  the  breach  of  the  conditions  the  forfeiture  will  be  enforced 
in  equity.*  As  such  a  covenant  is  for  the  benefit  of  the  lessor,  it  is 
not,  however,  self-operating  so  as  to  make  the  occurrence  of  the 
breach  work  a  forfeiture  of  the  lease,  ipso  facto,  but  the  lessor  has  the 
option  either  to  declare  the  forfeiture  or  to  enforce  the  contract;  and 
this  is  true  though  the  lease  provides  that  it  shall  become  null  and 
void  upon  the  failure  of  the  lessee  to  perform  the  covenant.*  In  the 
case  of  gas  leases  the  usual  rule  applies,  that  a  forfeiture  of  a  lease 
for  breach  of  conditions  by  the  lessee  must  be  enforced  promptly  by 
the  lessor  by  affirmative  action  on  his  part.  He  must  do  some. open, 
positive,  and  unequivocal  act  that  will  signify  to  the  lessee  in  a 
decisive  manner  his  determination  and  election  to  terminate  the 
lease,  else  the  right  of  forfeiture  may  be  deemed  to  have  been  waived.** 

6.  See  generally,  Equitt,  vol.  10,  p.  9.  Evans  v.  Consumers'  Gas  Trust 
328;  Landlobd  and  Tekant.  Co.,   (Ind.)   29  N.  E.  398,  31  L.R.A. 

7.  Howerton  v.  Kansas  Natural  Gas  673  and  note;  Woodland  Oil  Co.  v. 
Co.,  81  Kan.  553,  106  Pac.  47,  34  Crawford,  55  Ohio  St.  161,  44  N.  E. 
L.R.A.(N.S.)  34  and  note.  1093, 34  L.R.A.  62;  Westmoreland,  etc.. 

Notes:  11  L.R.A,(N.S.)  417;  30  Natural  Gas  Co.  v.  De  Witt,  130  Pa. 
L.R.A.(N.S.)    177.  St.  235,  18  Atl.  724,  5  L.R.A.  731. 

8.  Notes:  31  L.R.A.  673;  69  L.R.A.       Note:  2  Ann.  Cas,  447. 

858;  34  L.R.A.(N.S.)  43;  2  Ann.  Cas.       10.  Wills   v.   Manufacturers'   Natu- 
446.  ral  Gas  Co.,  130  Pa.  St.  222,  18  Atl. 
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It  is  no  defense  to  an  action  for  breach  of  covenant  that  the  lessee 
believed  the  leased  land  to  be  worthless  for  gas  because  of  the  unsuc- 
cessful boring  of  wells  on  neighboring  premises,  and  therefore  con- 
sidered it  useless  to  bore  on  the  leased  land.** 

14,  Implied  Duty  to  Develop. — Even  in  the  absence  of  an  express 
covenant  or  agreement  for  diligent  prosecution  of  work  under  the  lease, 
the  rule  is  well  settled  that,  as  a  matter  of  law,  the  lessee  in  a  lease 
giving  him  the  exclusive  right  to  develop  the  leased  premises  for  gas 
owes  the  lessor  the  duty,  implied  from  this  relation  between  the 
parties,  to  use  all  reasonable  means  properly  and  diligently  to  develop 
the  premises,  and  to  drill  sufficient  wells  to  protect  the  same  against 
wells  on  adjoining  property;  and  that  he  cannot  hold  the  grant  for 
speculative  purposes  purely.**  While  many  of  the  cases  have  gone 
upon  the  ground  of  abandonment,  the  governing  principle  in  all  leases 
of  this  character  would  appear  to  be  that  the  discovery  and  production 
of  oil  is  a  condition  precedent  to  the  continuance  or  vesting  of  any 
estate  in  the  demised  premises;  and,  where  the  only  consideration  is 
prospective  royalty  to  come  from  exploration  and  development,  failure 
to  explore  and  develop  renders  the  agreement  a  mere  nudum  pactum, 
and  works  a  forfeiture  of  the  lease,  for  it  is  of  the  very  essence  of  the 
contract  that  work  should  be  done.*'  Where,  however,  in  such  case 
a  court  of  equity  finds  that  the  remedy  at  law  is  adequate,  a  forfeiture 
will  not  be  decreed,  the  lessor  being  relegated  to  his  action  at  law  for 
damages,*^  and  the  burden  of  proof  is  upon  the  plaintilBP  to  show  that 
a  remedy  in  damages  is  not  adequate.*^  On  the  other  hand,  if  it  is 
conceded,  or  the  court  has  found,  that  the  lessor  cannot  be  adequately 
compensated  in  an  action  for  damages,  equity  has  jurisdiction  and 

721,  5  L.R.A.  603 ;  Westmoreland,  etc.,  222,  104  A.  S.  R.  773,  2  Ann.  Cas. 

Natural  Gas  Co.  v.  De  Witt,  130  Pa.  444  and  note;  Bettman  v.  Harness,  42 

St.  235,  18  Atl.  724,  5  L.R.A.  731;  W.  Va.  433,  26  S.  E.  271,  36  L.R.A. 

Ray  V.  Western  Pennsylvania  Natural  566;  Steelsmith  v.  Gartlan,  45  W.  Va* 

Gas  Co.,  138  Pa.  St.  576,  20  Atl.  1065,  27,   29    S.    E.   978,   44   L.R.A.    107; 

21  A.  S.  R.  922  and  note,  12  L.R.A.  Parish  Fork  Oil  Co.  v.  Bridgewater 

290;  Guffy  v.  Hukill,  34  W.  Va.  49,  Gas  Co.,  51  W.  Va.  583,  42  S.  E.  655, 

11  S.  E.  754,  26  A.  S.  R.  901  and  59  L.R.A.  566;  Smith  v.  Root,  66  W. 

note,  8  L.R.A.  759.  Va.   633,   66   S.   E.   1005,  30  L.R.A, 

Notes:  31  L.R.A.  673;  2  Ann.  Cas.  (N.S.)    176  and  note. 

447.  Note:  11  L.R.A.(N.S.)  417. 

And  see  Landlord  and  Tenant.  13.  Huggins  v.  Daley,  99  Fed.  606, 

11.  Bradford  Oil  Co.  v.  Blair,  113  40  C.  C,  A.  12,  46  L.R.A.  320 ;  Steel- 
Pa.  St.  83,  4  Atl.  218,  57  Am.  Rep.  442.  smith  v.  Gartlan,  45  W.  Va.  27,  29 

Note :  2  Ann.  Cas.  447.  S.  E.  978,  44  L.R.A,  107. 

12.  Huggins  V.  Daley,  99  Fed.  606,  14.  Howerton  v.  Kansas  Natural 
40  C.  C.  A.  12,  48  L.R.A.  320;  Hower-  Gas  Co.,  81  Kan.  553,  82  Kan.  367, 
ton  V.  Kansas  Natural  Gas  Co.,  81  106  Pac.  47,  108  Pac.  813,  34  LR.A. 
Kan.  553, 106  Pac.  47, 34  L.R.A.(N.S.)  (N.S.)  34  and  note. 

34  and  note;  Venedocia  Oil,  etc.,  Co.  v.       Note:  2  Ann.  Cas.  448. 
Robinson,  71  Ohio  St.  302,  73  N.  E.       15.  Howerton    v.    Kansas    Natoral 
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will  give  relief  by  caBceling  the  lease.^^  It  has  been  held  that  where 
there  is  no  express  provision  requiring  additional  wells,  but  only  an 
implied  one,  a  failure  to  drill  more  wells  will  not,  in  itself,  forfeit 
the  lease,  the  only  remedy  of  the  lessor  being  an  action  for  damages, 
on  the  ground  that  after  title  has  vested  by  the  discovery  of  gas,  tliere 
must  be  an  express  provision  in  the  lease  to  justify  a  forfeiture. ^^ 
The  better  rule,  however,  would  seem  to  be  that  the  failure  to  con- 
tinue the  development  of  the  property  by  drilling  additional  wells 
may  be  a  just  ground  for  forfeiture.*® 

15.  Effect  of  Agreement  to  Pay  .Rental  or  Mininuim  Royalty. — 
With  respect  to  the  right  of  the  lessor  to  a  forfeiture  for  failure  to 
develop  the  leased  premises,  a  different  situation  is  presented  where 
the  lease  contains  a  provision  requiring  the  payment  of  a  fixed  sum, 
eith^  as  rental  or  as  a  minimum  royalty,  in  case  of  a  failure  to 
prosecute  work  under  the  lease.  It  then  becomes  necessary  to  deter- 
mine whether  the  sum  of  money  stipulated  to  be  paid  is  in  the 
nature  of  a  penalty  or  of  liquidated  damages  for  the  default,  a  ques- 
tion which  is  sometimes  difficult  of  determination,  there  being  no 
criterion  of  universal  application.  It  depends  upon  a  construction  of 
the  whole  instrument,  the  intention  of  the  parties,  the  nature  of  the 
act  to  be  performed,  and  the  consequences  which  would  naturally 
flow  from  its  nonperformance.**  On  the  one  hand,  where  conse- 
quences likely  to  follow  nonperformance  are  not  measurable  by  any 
exact  pecuniary  standard,  and  the  probable  damage  is  out  of  all 
proportion  to  the  amount  agreed  to  be  paid,  this  sum  will  be  con- 
sidered a  penalty,  and  the  receipt  of  the  same  will  not  waive  the 
right  of  the  lessor  to  insist  upon  a  forfeiture.^®  On  the  other  hand, 
if  the  terms  of  the  lease,  as  a  whole,  show  that  it  was  the  intention 
to  accept  a  sum  of  money  in  lieu  of  development  of  the  land,  the 
acceptance  of  the  money  by  the  lessor  will  be  a  waiver  of  his  right  to 
forfeit  the  lease  until  tJie  end  of  the  period  for  which  the  rent  was 
paid.*  In  such  case  it  is  optional  with  the  lessor  to  accept  the  stipu- 
lated sum  of  money  and  thereby  continue  the  lease,  or  to  refuse  the 

Gas  Co.,  81  Kan.  553,  82  Kan.  367,  liquidated  damages  and  penalties,  see 

106  Pac.  47,  108  Pac.  813,  34  L.R.A.  Damages,  vol.  8,  p.  559  et  seq. 

(N.S.)  34  and  note.  20.  Huggins  v.  Daley,  99  Fed.  606, 

16.  Notes:  34  L.R.A.(N.S.)  39;  2  40  C.  C.  A.  12,  48  L.R.A.  320;  Smith 
Ann.  Cas.  448.  v.  Root,  66  W.  Va.  633,  66  S.  E.  1005, 

17.  McGraw  v.  Oil,  etc.,  Co.  v.  Ken-  30  L.R.A.(N.S.)  176  and  note. 

nedy,  65  W.  Va.  595,  64  S.  E.  1027,  Notes:  11  L.R.A. (N.S.)  418;  20  Ann. 

28  L.R.A.(N.S.)  959.  Cas.  1166. 

18.  Howerton  v.  Kansas  Natural  1.  Venedocia  Oil,  etc.,  Co.  v.  Robin- 
Gas  Co.,  81  Kan.  553,  106  Pac.  47,  34  son,  71  Ohio  St.  302,  73  N.  E.  222, 104 
L.R.A.(N.S.)   34.  A.  S.  R.  773,  2  Ann.  Cas.  444. 

19.  Huggins  V.  Daley,  99  Fed.  606,  Notes:  11  L.R.A.(N.S.)  419;  30 
40  C.  C.  A.  12,  48  L.R.A.  320.  For  L.R.A.(N.S.)  178;  20  Ann.  Cas.  1165. 
a  general  discussion  of  the  question  of 
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irioney  payment  and  demand  a  development  of  the  lands  within  a 
reasonable  time  after  such  demand;  but  as  a  rule  he  cannot  refuse 
to  receive  the  money  and  terminate  or  forfeit  the  lease  eo  instanti, 
the  refusal  being  regarded  as  leaving  the  rights  of  the  parties  respect- 
ing the  implied  engagement  to  develop  the  premises  as  they  were  at 
the  time  of  the  execution  of  the  lease.*  In  some  jurisdictions,  how- 
ever, it  is  held  that  such  a  lease  is  in  effect  a  lease  from  year  to  year 
and  can  be  terminated  by  the  lessor  refusing  to  receive  the  annual 
payment  or  the  lessee  refusing  to  pay  the  same.  Where  a  lease  is  to 
run  for  a  prescribed  period  of  years,  and  to  continue  thereafter  if  gas 
in  paying  quantities  has  been  developed,  or  upon  the  payment  of  an 
annual  rental,  it  has  been  ruled  that,  while  the  lessor  cannot  be  com- 
pelled to  take  the  annual  rental  in  case  of  the  lessee's  failure  to 
develop,  yet,  if  he  does,  he  extends  the  period  of  exploration  for  one 
year;  and,  if  he  intends  to  refuse  to  receive  the  rental  and  insist 
upon  a  forfeiture  thereafter,  a  reasonable  notice  to  that  effect  must  be 
given  to  the  lessee,  so  as  to  afford  him  an  opportunity  to  develop  the 
land.'  It  seems,  however,  that  the  lessor  may  terminate  such  a  lease, 
for  failure  to  develop,  at  the  end  of  the  prescribed  period,  notwith- 
standing the  clause  for  the  payment  of  a  specified  rental  thereafter.* 
The  fact  that  a  lease  contains  a  provision  for  the  payment  of  rental  in 
case  of  failure  to  develop  will  not  prevent  a  court  of  equity  from 
setting  aside  the  lease  on  the  ground  that  the  lessees,  by  their  failure 
to  explore  and  develop,  in  connection  with  nonpayment  of  the  rent 
and  other  circumstances,  have  voluntarily  abandoned  the  lease.** 

16.  Failure  to  Market  Product — There  is  a  distinction  between 
the  rights  of  parties,  under  an  ordinary  contract  or  lease  of  land  to  be 
searched  and  developed  for  gas,  after  the  mineral  has  been  found  and 
produced,  and  such  rights  prior  to  development  and  production.  In 
the  latter  case  the  right  of  the  licensee  or  lessee  is  inchoate,  and  no 
estate  in  the  land  is  vested  in  him,  while  in  the  former  case  the  finding 
and  production  of  the  mineral  gives  the  lessor  a  vested  leasehold  estate 
in  the  leased  premises.*  For  this  reason,  in  the  absence  of  an  express 
provision  in  the  lease  authorizing  a  forfeiture  for  failure  to  market 
the  product,  the  necessity  for  such  relief  must  be  very  clear  before 
equity  will  decree  a  forfeiture.'  The  prevailing  rule,  however,  appears 
to  be  that  reasonable  diligence  is  required  to  the  end  that  the  gas 
shall  be  extracted  with  benefit  or  profit  to  both  lessor  and  lessee,  and 

2.  Woodland  Oil  Co.  v.  Crawford,  4.  Bettman  v.  Harness,  42  W.  Va. 
55  Ohio  St.  161,  44  N.  E.  1093,  34  433,  26  S.  E.  271,  36  L.R.A.  566. 
L.R.A.  62;  Venedocia  Oil,  etc.,  Co.  v.  Note:  11  L.R.A.(N.S.)  421. 
Robinson,  71  Ohio  St.  302,  73  N.  E.  5.  Smith  v.  Root,  66  W.  Va.  633,  66 
222,  104  A.  S.  R.  773,  2  Ann.  Cas.  S.  E.  1005,  30  L.R.A.(N.S.)  176. 
444.  6.  See  snpra,  par.  8. 

Note:  11  L.R.A.(N.S.)  419.  7.  Note:  28  L.R.A.(N.S.)  960. 

3.  Note:  11  L.R.A.(N.S.)  419,  420. 
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a  failure  to  perform  this  duty  by  marketing  the  product  may  justify 
equity  in  decreeing  a  forfeiture,  as  otherwise  after  the  discovery  of 
gas  the  lessee  would  be  enabled  to  hold  the  property  for  speculative 
purposes  and  thus  deprive  the  lessor  of  the  most  important  consider- 
ation which  induced  the  making  of  the  lease.^  Whether  or  not  in  any 
particular  instance  such  diligence  is  exercised  depends  upon  a  variety 
of  circumstances,  such  as  the  quality  of  gas  capable  of  being  produced 
from  the  premises,  as  indicated  by  prior  exploration  and  development, 
the  local  market  or  demand  therefor  or  the  means  of  transporting 
them  to  market,  the  extent  and  results  of  the  operations,  if  any,  on 
adjacent  lands,  the  character  of  the  natural  reservoir — ^whether  such 
as  to  permit  the  drainage  of  a  large  area  by  each  well — and  the  usages 
of  the  business.  Whatever,  in  the  circumstances,  would  be  reasonably 
expected  of  operators  of  ordinary  prudence,  having  regard  to  the 
interests  of  both  lessor  and  lessee,  is  what  is  required.*  On  the  other 
hand,  where  a  lease  specifies  a  sum  to  be  paid  for  each  well  in  addition 
to  a  royalty,  it  has  been  ruled  that  the  failure  to  market,  after  title 
has  vested  by  the  discovery  of  gas,  does  not  authorize  the  lessor  to 
forfeit  the  lease,  the  lessee  being  willing  to  pay  the  agreed  sum.^^ 

III.  Gas  Companies  ;  Construction  and  Operation  op  Gas  Works 

IN  GeneraXi 

17.  Necessity  of  Grant  by  Legislature. — As  applied  to  a  gas  com- 
pany, "franchise"  has  been  defined  to  mean  the  right  to  manufacture 
and  supply  gas  for  a  particular  locality  and  to  exercise  the  special 
rights  and  privileges  in  the  streets  and  elsewhere  which  are  essential 
to  the  proper  performance  of  its  public  duty  and  the  gain  of  its  private 
emoluments  and  without  which  it  could  not  exist  successfully.**  It 
is  in  this  sense  that  the  word  is  used  in  this  article.  The  business  of 
manufacturing  and  selling  gas  is  not  a  prerogative  of  government; 
like  the  manufacture  and  sale  of  any  other  ordinary  article  of  traffic, 
it  is  open  to  all,  and  may  be  carried  on  by  any  person  without  legis- 
lative authority.**  But  the  right  to  use  the  public  streets  for  the 
purpose  of  placing  pipes  therein  through  which  gas  may  be  furnished 
is  a  right  which  sovereign  power  alone  can  confer;  no  person  can 
acquire  a  right  to  make  a  special  or  exceptional  use  of  a  public  high- 

8.  Gadbnry    v.    Ohio,    etc.,    Consol.  Note:  28  L.R.A.(N.S.)  961. 

Natural,  etc.,  Gas  Co.,  162  Ind.  9,  67  9.  Note:  28  L.R.A.(N.S.)  960. 

N.  E.  259,  62  L.R.A.  895;  Howerton  10.  McGraw  Oil,  etc.,  Co.  v.  Ken- 

V.  Kansas  Natural  Gas  Co.,  81  Kan.  nedy,  65  W.  Va.  596,  64  S.  E.  1027, 

553,  106  Pac.  47,  34  L.R.A.(N.S.)  34;  28  L.R.A.(N.S.)  959  and  note. 

Collins  v.  Mount  Pleasant  Oil,  etc.,  Co.,  11.  Attorney   General   v.   Haverhill 

85  Kan.  483',  118  Pac.  54,  38  L.R.A.  Gas  Light  Co.,  215  Mass.  394,  101  N. 

(N.S.)   134;  Parish  Fork  Oil  Co.  v.  E.  1061,  Ann.  Cas.  1914C  1266. 

Bridgewater  Gas  Co.,  51  W.  Va.  583,  12.  Note:   70  Am.  Dee.  485.     Bee 

42  8,  £.  655,  59  L.RJ^.  566.  also  Franchisbs. 
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way,  not  common  to  all  the  citizens  of  the  state,  except  by  grant  from 
the  sovereign  power.**  Unless  some  limitation  to  the  contrary  is 
imposed  upon  the  legislative  power  to  grant  such  franchises,  an 
individual  may  become  the  owner  of  a  franchise  for  the  furnishing 
of  gas  to  the  public.**  Such  franchises  may  be  made  the  subject  of 
direct  grant  by  the  constitution  itself  without  requiring  any  action 
on  the  part  of  the  legislature  to  give  it  force.*^ 

18.  Necessity  of  Municipal  Consent. — While  the  legislature  may 
grant  directly  to  a  gas  company  the  right  to  use  the  streets  of  a  munici- 
pality for  the  purpose  of  supplying  gas,**  it  may  also  exercise  this 
power  indirectly  through  the  agency  of  a  municipal  corporation 
clearly  invested,  for  police  purposes,  with  the  necessary  authority ;  *' 
and  if  a  municipality  is  vested  with  the  power  to  make  such  grants, 
a  gas  company  cannot  use  the  streets  without  municipal  consent.** 
Thus,  where  a  city  has  power  to  control,  prescribe  and  regulate  the 
manner  in  which  its  streets  shall  be  used  and  enjoyed,  no  gas  com- 
pany can  occupy  the  streets  without  the  consent  of  the  municipality,** 
and  in  giving  such  consent  the  municipality  may  impose  terms  and 
conditions  to  which  the  gas  company  must  conform.*®    So  it  has  been 

13.  Louisville  Gas  Co.  v.  Citizens'  16.  Walla  Walla  v.  Walla  Walla 
Gas-Liffht  Co.,  115  U.  S.  683,  6  S.  Ct.  Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77, 
265.  29  U.  S.  (L.  ed.)  510;  Walla  43  U.  S.  (L.  ed.)  341;  Henry  v. 
Wdla  V.  Walla  Walla  Water  Co.,  172  Bartlesville  Gas,  etc.,  Co.,  33  Okla. 
U.  S.  1, 19  S.  Ct.  77,  43  U.  S.  (L.  ed.)  473,  126  Pac.  725,  Ann.  Cas.  1914B 
341;  Chicago  Gas-Light,  etc.,  Co.  v.  487 ;  Haugen  v.  Albina  Light,  etc.,  Co., 
Peoples'  Gas-Light,  etc.,  Co.,  121  III.  21  Ore.  411,  28  Pac.  244,  14  L.R.A. 
530,  13  N.  E.  169,  2  A.  S.  R.  124;  424. 

State  V.  Consumers'  Gas  Trust  Co.,  157  17.  Walla   Walla   v.   Walla   Walla 

Ind.  345,  61  N.  E.  674,  55  L.R.A.  245;  Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77, 

Attorney    General    v.    HaverhUl    Gas  43  U.  S.  (L.  ed.)  341;  Indiana  Natural, 

I^ght  Co.,  H5  Mass    394    101  N.  E.  ^tc.  Gas  Co.  v.  State,  158  Ind.  516, 

1061,  Ann  Cas.  1914C  1266;  Columbus  ^  jj.  E.  220,  57  L.R.A.  761;  Hangen 

Gas  I^ht    etc     Co    v-  Columbus,  50  ^  ^j^j^^  ^ight,  etc.,  Co.,  21  Ore.  411, 

Ohio  St.  65,  33  N.  E.  292,  40  A.  S.  R.  go  p«n   044   14  t^r  a    424 

648.  19  L.R.A.  510;  Henry  v.  Bartles-  ^^J^*^'  1 1  V  o  7"  too 

ville  Gas,  etc.,  Co.,  33  Okla.  473,  126  ^^^%'  ^^  }^'^'\  7^'  ^  ,    __   ,„ 

Pac.  725,  Ann.  Cas.  1914B  487;  Hau-  ^^^-  l^J^  Russell,  163  Cal.  668,  126 

gen  V.  Albina  Light,  etc.,  Co.,  21  Ore.  f^f:    »75,    Ann     Cas.    1914A    152; 

411     28    Pac.    244    14    L.R.A.    424-  Indianapolis  v.  Consumers'  Gas  Tnist 

Hardman  v.  Cabot,'60  W.  Va.  664,  55  Co.,  140  Ind.  107,  39  N.  E.  433,  49 

S.  E.  756,  9  Ann.  Cas.  1030,  7  L.R.A.  A.  S.  R.  183,  27  L.R.A.  514;  Columbus 

(N.S.)  506.  ^^  Light,  etc.,  Co.  v.  Columbus,  60 

Notes :   Ann.   Cas.   1914C   938 ;   11  Ohio  St.  65,  33  N.  E.  292,  40  A.  S.  R. 

L.R.A.  730.  648, 19  L.R.A.  610. 

14.  Hardman  v.  Cabot,  60  W.  Va.  19.  Boertb  v.  Detroit  City  Gas  Co., 
664,  55  S.  E.  756,  9  Ann.  Cas.  1030,  152  Mich.  654,  116  N.  W.  628,  18 
7  L.R.A.(N.S.)  506.  L.R.A.(N.S.)  1197. 

Note :  Ann.  Cas.  1914C  938.  20.  Indianapolis  v.  Consumers'  Gaa 

15.  Russell  V.  Sebastian,  233  U.  S.  Trust  Co.,  140  Ind.  107,  39  N.  E.  433, 
195,  34  S.  Ct.  517,  58  U.  S.  (L.  ed.)  49  A.  S.  R.  183,  27  L.RJV.  514;  Boerth 
912,  Ann.  Cas.  1914C  1282.  v.   Detroit   City   Gas  Co.,  162   Mich. 
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held  that  where  a  city  grants  to  a  corporation,  already  having  power  to 
occupy  its  streets  with  mains  to  supply  its  inhabitants  with  gas  for 
lighting  purposes,  a  franchise  to  supply  gas  for  heat  and  power,  it  may 
exact  a  percentage  of  the  gross  annual  receipts  of  the  corporation, 
because  of  the  additional  authority  granted,  although  the  service  is  to 
be  rendered  by  the  use  of  the  mains  already  in  the  streets.*  An  express 
power  to  grant  a  franchise  to  a  corporation  excludes  the  power  to 
grant  the  same  to  an  individual, — in  keeping  with  the  rule  that  a 
municipal  corporation  possesses  and  can  exercise  only  powers  granted 
by  express  words,  or  those  necessarily  implied  in  or  incident  thereto, 
and  that  any  ambiguity  or  doubt  as  to  the  existence  of  a  power  is  to 
be  resolved  against  the  corporation,  and  the  power  denied.* 

19.  Construction  of  Grant  in  General. — It  is  an  established  prin- 
ciple of  construction,  applicable  to  constitutions  as  well  as  to  statutes, 
that  grants  thereby  made  to  private  persons  or  public  service  cor- 
porations of  rights  belonging  to  the  state  or  to  the  public  are  to  be 
construed  most  strongly  in  favor  of  the  public.  Only  that  which  is 
granted  in  clear  and  explicit  terms  passes  by  such  grant;  nothing 
passes  by  implication.'  But  it  must  also  be  recognized  that  this 
principle  of  construction  does  not  deny  to  public  offers  a  fair  and 
reasonable  interpretation,  or  justify  the  withholding  of  that  which  it 
satisfactorily  appears  the  grant  was  intended  to  convey.*  It  is  well 
settled  that  the  grant  of  a  franchise  to  a  gas  company  by  the  state,  or 
by  a  municipality  acting  within  its  powers,  when  accepted  by  the 
company,  constitutes  a  contract,  and  vests  in  the  accepting  individual 
or  corporation  a  property  right  w^hich  is  protected  by  the  federal 
constitution  from  impairment  by  subsequent  legislative  or  municipal 
action.*     No  alteration  of  or  addition  to  the  terms  of  the  contract 

664,  116  N.  W.  628,  18  L.R.A.(N.S.)  195,  58  U.  S.  (L.  ed.)  912,  Ann.  Cas. 
1197.  1914C  1282.     See  also  Franchises. 

1.  Hanford  v.  Han  ford  Gas,  etc.,  5.  Louisville  Gas  Co.  v.  Citizens' 
Co.,  169  Cal.  749,  147  Pac.  969,  L.R.A.  Gas-Light  Co.,  115  U.  S.  683,  6  S.  Ct. 
1915E,  165  and  note.  265,  29  U.  S.  (L.  ed.)  510;  Hamilton 

2.  Henry  v.  Bartlesville  Gas,  etc.,  Gas  Light,  etc.,  Co.  v.  Hamilton,  146 
Co.,  33  Okla.  473,  126  Pac.  725,  Ann.  U.  S.  258,  13  S.  Ct.  90,  36  U.  S.  (L. 
Cas.  1914B  487.  See  generally,  Mu-  ed.)  963;  Walla  Walla  v.  Walla  Walla 
NiGiPAL  Corporations.  Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77, 

3.  Hamilton  Gas  Light,  etc.,  Co.  v.  43  U.  S.  (L.  ed.)  341;  St.  Paul  Gas- 
Hamilton,  146  U.  S.  258,  13  S.  Ct.  90,  light  Co.  v.  St.  Paul,  181  U.  S.  142,  21 
36  U.  S.  (L.  ed.)  963;  Russell  v.  S.  Ct.  675,  45  U.  S.  (L.  ed.)  788; 
Sebastian,  233  U.  S.  195,  34  S.  Ct.  517,  Russell  v.  Sebastian,  233  U.  S.  195,  34 
58  U.  S.  (L.  ed.)  912,  Ann.  Cas.  1914C  S.  Ct.  517,  58  U.  S.  (L.  ed.)  912,  Ann. 
1282;  In  re  Russell,  163  Cal.  668,  126  Cas.  1914C  1282;  Vincennes  v.  Citi- 
Pac.  875,  Ann.  Cas.  1914A  152  and  zens'  Gas  Light  Co.,  132  Ind.  114,  31 
note;,  East  Ohio  Gas  Co.  v.  Akron,  81  N.  E.  573, 16  L.R.A.  485;  Indianapolis 
Ohio  St.  33,  90  N.  E.  40,  18  Ann.  v.  Consumers'  Gas  Trust  Co.,  140  Ind. 
Cas.  332,  26  L.R.A.(N.S.)  92.  107,  39  N.  E.  433,  40  A.  S.  R.  183,  27 

4.  Russell  V.  Sebastian,  233  U.  S.   L.R.A.    514;    Rushville    v.    Rushville 
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thus  formed  can  be  made  afterwards  by  either  party  without  the 
consent  of  the  other.^  A  contract  does  not  arise  until  the  statute  or 
ordinance  containing  the  grant  has  been  accepted  by  the  grantee,  and 
until  such  acceptance  the  legislature,  or  the  municipality  if  invested 
with  authority  to  act  in  the  premises,  may  revoke  the  authority  given.' 
It  has  been  held,  however,  that  acceptance  need  not  be  manifested  by 
a  formal  act,  and  that  it  is  sufficient  if  there  is  conduct  committing 
the  person  or  corporation  accepting  to  the  described  service.* 

20.  Exclusive  Grants. — On  the  ground  that  the  supplying  of  gas 
to  a  city  and  its  inhabitants,  by  means  of  pipes  and  mains  laid 
under  its  public  ways,  is  a  franchise  belonging  to  the  state,  and  that 
the  services  performed,  as  the  consideration  for  the  grant  of  such  a 
franchise,  are  of  a  public  nature,  it  has  been  decided  that  the  legis- 
lature may  grant  to  a  gas  company  the  exclusive  right  to  supply  gas 
to  a  particular  locality.*  It  is  not,  however,  within  the  power  of  a 
municipality  to  grant  an  exclusive  franchise  of  this  character  and 
give  to  any  person  or  corporation  a  monopoly  of  its  streets,**  unless 
it  has  received  express  legislative  authority  to  make  such  a  grant.** 
Grants  of  exclusive  privileges  are  not  favored  at  law;  they  are  to 
be  construed  most  strictly  and  every  intendment  not  obviously  in 
favor  of  the  grant  must  be  construed  against  it.**  It  is  unquestion- 
able that  the  mere  grant  of  the  right  to  use  the  streets  of  a  city 
for  the  supply  of  gas  does  not  vest  an  exclusive  right  in  the  grantee ; 
on  the  contrary  such  a  grant  leaves  plenary  power  in  the  municipality 
to  grant  similar  privileges  to  other  companies  at  any  time.**  If  a 
grant  of  exclusive  privileges  is  subject  to  the  constitutional  power  of 

Natural  Gas  Co.,  164  Ind.  162,  73  N.  Rep.  598.    See  also  Franchises,  ante, 

E.  87,  3  Ann.  Cas.  86  and  note;  State  par.  22. 

V.  Laclede  Gas-Light  Co.,  102  Mo.  472,  10.  Walla   Walla   v.    Walla   Walla 

14  S.  Ct.  974,  15  S.  W.  383,  22  A.  S.  Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77. 

R.  789;  East  Ohio  Gas  Co.  v.  Akron,  43  U.   S.    (L.  ed.)    341;   Crowder  v. 

81  Ohio  St.  33,  90  N.  E.  40,  18  Ann.  Sullivan,  128  Ind.  486,  28  N.  E.  94, 13 

Cas.  332,  26  L.R.A.(N.S.)  92.  L.R.A.    647;    Rushville    v.    RushviUe 

6.  Rushville  v.  Rushville  Natural  Natural  Gas  Co.,  132  Ind.  575,  28  N. 
Gas  Co.,  164  Ind.  162,  73  N.  E.  87,  3  E.  853,  15  LJI.A.  321,  overmled  on 
Ann.  Cas.  86.  another   point   by   Lewisville  Natural 

7.  Note:  3  Ann.  Cas.  89.  Gas  Co.  v.  State,  135  Ind.  49,  34  N. 

8.  Russell  v.   Sebastian,  233  U.   S.  E.  702,  21  L.R.A.  734. 
195,  34  S.  Ct.  517,  58  U.  S.  (L.  ed.)  Note:  11  L.R.A.  730. 

912,  Ann.  Cas.  1914C  1282.  11.  In  re  Russell,  163  Cal.  668,  126 

9.  Louisville    Gas    Co.    v.    Citizens'  Pac.  875,  Ann.  Cas.  1914A  152. 
Gas-Light  Co.,  115  U.  S.  683,  6  S.  Ct.  Notes:  22  A.  S.  R.  797;  10  L.R.A. 
265,  29  U.  S.  (L.  ed.)  510;  Chicago  193.    See  also  Frakchisss. 
Gas-light,  etc.,  Co.  ▼.  Peoples'  Gas-  12.  Scranton    Electric    light,    etc., 
Light,  etc.,  Co.,  121  111.  530,  13  N.  E.  Co.'s  Appeal,  122  Pa.  St.  154,  15  Atl. 
169,  2  A.  S.  R.  124;  Haugen  v.  Albina  446,  9  A.  S.  R.  79, 1  L.R.A.  285. , 
Light,  etc.,  C    ,  21  Ore,  411,  28  Pac.  Note :  22  A.  S.  R.  797. 

244, 14  L.R.A.  424 ;  State  v.  Milwaukee  13.  Crowder  v.  Sullivan,  128  Ind. 
Gas-Light   Co.,  29  Wis.  454,  9  Am.    486,   28   N.    E.   94,   13   L.R.A.    647; 
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the  legislature  to  alter  or  revoke  franchises,  a. subsequent  law  revok- 
ing the  exclusive  character  of  such  privileges  cannot  be  regarded  as 
one  impairing  the  obligation  of  the  contract,  whatever  may  be  the 
motive  of  the  legislature,  or  however  harshly  such  legislation  may 
operate.**  The  passage  of  an  ordinance  will  not  be  enjoined  on  the 
ground  that  it  will  impair  the  obligation  of  a  contract  under  which 
exclusive  privileges  are  vested  in  a  gas  company ;  the  proper  remedy 
is  to  attack  the  constitutionality  of  the  ordinance  after  its  passage.** 
It  has  been  held  that  a  gas  company  having  the  exclusive  right  to 
manufacture  and  sell  illuminating  gas  in  a  city  may  make  a  valid 
contract  to  permit  another  company  to  compete  with  it,  since  the 
right  to  exclude  competition  is  a  right  vested  in  the  company  not 
for  the  benefit  of  the  public  but  for  its  own  benefit,  and  may  there- 
fore be  surrendered  with  the  consent  of  the  stockholders  of  the 
corporation.** 

21.  Right  to  Use  New  Streets  or  Annexed  Territory. — The  rule 
appears  to  be  settled  that  when  the  right  to  use  the  streets  of  a  munic- 
ipality has  been  once  granted  in  general  terms  to  a  corporation 
engaged  in  supplying  gas  for  public  and  private  use,  such  grant 
necessarily  contemplates  that  new  streets  will  be  opened  and  old 
ones  extended  from  time  to  time,  and  therefore  the  privilege  may 
be  exercised  in  the  new  streets  as  well  as  in  the  old.*'  When  the 
grant  is  accepted  and  acted  upon  it  becomes  binding,  not  foot  by 
foot  as  pipes  are  laid,  but  as  an  entirety ;  it  is  not  necessary  to  apply 
for  a  new  grant  whenever  a  new  street  is  opened  or  an  old  one 
extended,  and  a  subsequent  ordinance  in  such  case  requiring  the 
consent  of  the  municipal  authorities  before  laying  pipes  in  new 
streets  is  an  imconstitutional  impairment  of  the  contract  with  the 
company.*^  Similarly,  it  has  been  decided  that  a  general  franchise 
granting  the  right  to  use  the  streets  of  a  municipality  extends  to 
territory  subsequently  annexed  to  the  municipality,  on  the  ground 

Vincemies  ▼•  Citizens'  Gas  Light  Co.,  16.  Chicago  Gas-Light,  etc.,  Co.  v. 

132  Ind.  114,  31  N.  E.  573,  16  L.R.A.  People's  Gas-light,  etc.,  Co.,  121  111, 

485;   Rushville   v.   RushviUe   Natural  530, 13  N.  E.  169,  2  A.  S.  R.  124. 

Gas  Co.,  132  Ind.  575,  28  N.  E.  853,  17.  Rnssell  v.  Sebastian,  233  U.  S. 

15  L.R.A.  321,  overruled  on  another  105,  34  S.  Ct.  517,  58  U.  S.  (L.  ed.) 

point  by  Lewisville  Natural  Gas  Co.  912,  Ann.   Cas.  1914C  1282;   Seattle 

V.  State,  135  Ind.  49,  34  N.  E.  702,  21  Lighting  Co.  v.  Seattle,  54  Wash.  9, 

L.R.A.  734.  102  Pac.  767,  18  Ann.  Cas.  1117  and 

14.  Hamilton  Gas  Light,  etc.,  Co.  v.  note. 

Hamilton,  146  U.  S.  258,  13  S.  Ct.  90,  18.  Russell  v.  Sebastian,  233  U.  S. 

36  U.  S.  (L.  ed.)  963.  195,  34  S.  Ct.  517,  58  U.  S.  (L.  ed.) 

16.  Montgomery    Gas-Light    Co.    v.  912,  Ann.  Cas.  1914C  1282,  reversing 

Montgomery,  87  Ala.  245,  6  So.  113,  163  Cal.  668,  126  Pac,  875,  Ann,  Cas. 

4  L.R.A.  616;  Des  Moines  Gas  Co.  v.  1914A  152. 
Des  Moines,  44  la.  505,  24  Am.  Rep. 
756. 
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that  when  new  territory  is  brought  into  a  city,  general  ordinances  of 
the  city  immediately  control  the  new  as  well  as  the  old  territory, 
and  do  not  require  express  legislative  action  to  give  them  such  appli- 
cation.** But  when  the  territory  of  a  municipality  which  has  granted 
a  franchise  to  use  its  streets  to  a  light  company  is  subsequently  annexed 
to  another  municipality,  such  annexation  does  not  extend  the  right 
to  exercise  the  franchise  beyond  the  old  limits  of  the  municipality 
whose  territory  is  so  annexed.  On  the  other  hand,  the  annexation 
itself  does  not  annul  the  existing  right  to  exercise  the  franchise  within 
the  limits  of  the  territory  annexed.^* 

22.  Impairment  of  Contract;  Police  Power. — The  impairment 
which  is  prohibited  by  the  rule  that  a  gas  franchise  when  accepted 
constitutes  a  contract  is  not  only  the  absolute  revocation  of  the  grant 
contained  in  the  ordinance,  but  also  any  modification  affecting  its 
value  or  exercise,  except  in  so  far  as  the  power  is  reserved  or  the 
change  is  an  exercise  of  the  police  power.  Accordingly  the  legisla- 
ture or  municipality  cannot  impair  the  value  of  the  grant  by  the 
imposition  of  other  and  more  onerous  conditions  upon  its  exercise.* 
An  exception  to  the  rule,  however,  arises  where  the  constitution  of 
the  state,  the  statute  under  the  authority  of  which  the  ordinance  is 
enacted,  or  the  ordinance  itself  under  which  the  rights  of  the  gas 
company  are  acquired  contains  a  reservation  of  the  power  to  alter, 
amend,  or  repeal.^  It  is  also  an  established  principle  that  the  pro- 
tection of  the  constitutional  provision  does  not  extend  to  privileges 
which  have  been  granted  by  a  city  in  excess  of  its  powers;  for 
example,  no  protection  will  be  given  to  an  exclusive  grant  which 
the  city  attempts  to  make,  where  the  granting  of  exclusive  privileges 
is  not  within  its  power.*  It  is  further  well  recognized  that  the  con- 
stitutional prohibition  does  not  apply  when  the  legislative  authority 
acts  under  its  police  power  for  the  protection  of  the  morals,  safety, 
or  welfare  of  the  citizens.*    Accordingly,  a  gas  company  laying  its 

19.  Seattle  Lighting  Co.  v.  Seattle,  Hamilton,  146  U.  S.  258,  13  S.  Ct.  90, 
54  Wash.  9,  102  Pac.  767,  18  Ann.   36  U.  S.  (L.  ed.)  963. 

Cas.  1117  and  note.  Note:  3  Ann.  Cas.  93. 

20.  Note:  18  Ann.  Cas.  1119.  3.  Note:  3  Ann.  Cas.  93. 

1.  Russell  V.  Sebastian,  233  U.  S.  4.  Missouri  v.  Murphy,  170  U.  S. 
195,  34  S.  Ct.  517,  58  U.  S.  (L.  ed.)  78,  18  S.  Ct.  505,  42  U.  S.  (L.  ed.) 
912,  Ann.  Cas.  1914C  1282;  Rushville  955;  Walla  Walla  v.  Walla  Walla 
V.  Rushville  Natural  Gas  Co.,  132  Ind.  Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77, 
575,  28  N.  E.  853,  15  L.R.A.  321,  43  U.  S.  (L.  ed.)  341;  Dobbins  v. 
overruled  on  another  point  by  Lewis-  Los  Angeles,  195  U.  S.  223,  25  S.  Ct. 
ville  Natural  Gas  Co.  v.  State,  135  Ind.  18,  49  U.  S.  (L.  ed.)  169;  Crowder  v. 
49,  34  N.  E.  702,  21  L.R.A.  734;  Rush-  Sullivan,  128  Ind.  486,  28  N.  E.  94, 
ville  V.  Rushville  Natural  Gas  Co.,  13  L.R.A.  647;  Rushville  v.  Rushville 
164  Ind.  162,  73  N.  E.  87,  3  Ann.  Cas.  Natural  Gas  Co.,  132  Ind.  575,  28 
86  and  note.    And  see  Franchises.  N.  E.  853,  15  L.R.A.  321,  overruled 

2.  Hamilton  Gas  Light,  etc.,  Co.  v.  on  another  point  by  Lewisville  Natural 

882 


12  R.  C.  h.  GAS  *  §  23 

mains  and  service  pipes  under  the  streets  of  a  municipality  acquires 
no  vested  right  to  an  undisturbed  location,  but  holds  subject  to  the 
paramount  right  of  the  public  to  make  such  changes  in  the  surface 
and  subsoil  of  the  street  as  may  be  required  by  the  public  interest; 
and  hence  any  damage  inflicted  without  negligence  on  the  owner 
of  the  mains  and  pipes  in  the  prosecution  of  a  public  improve- 
ment under  the  direction  of  the  proper  authorities  is  damnum  absque 
injuria,*  and  the  fact  that  the  company  holds  exclusive  privileges 
does  not  alter  the  rule.  Nor  is  there  any  impairment  of  contract 
rights  by  imposing  on  the  company  the  cost  of  changes  in  the  loca- 
tion of  its  pipes  rendered  necessary  by  the  municipal  improvement.* 
This  power  to  control  and  regulate  the  streets  so  as  to  protect  the 
public  health  and  safety  is  one  that  cannot  be  bargained  away 
by  legislative  or  municipal  grant.'  Unquestionably,  however,  a  statute 
or  ordinance  must  be  a  reasonable  exercise  of  the  police  power,  and 
will  be  declared  unconstitutional  if  it  is  an  arbitrary  interference 
with  the  rights  of  a  gas  company,® 

23.  Regnlation  of  Business. — It  is  an  established  rule  of  law  that 
where  the  owner  of  property  devotes  it  to  a  use  in  which  the  public 
have  an  interest,  he  must,  to  the  extent  of  the  interest  thus  acquired 
by  the  public,  submit  to  the  control  of  such  property  by  the  public 
for  the  common  good.  A  corporation  like  a  gas  company,  dependent 
for  the  conduct  of  its  business  upon  a  license  to  use  in  part  the  high- 
ways (its  rights  in  which  are  acquired  avowedly  for  a  public  use), 
is  something  more  than  affected  with  "a  public  interest."  Its  business 
is  public  not  only  in  the  sense  that  it  is  obliged  to  sell  to  the  public 
without  discrimination,  but  the  business  is  public  in  its  nature,  because 
employing  an  agency  purchased  at  the  expense  of  the  taxpayers  and 

Gas  Co,  V.  State,  135  Ind.  49,  34  N.  Ann.    Cas.    388   and   note,   6   L.R.A. 

E.  702,  21  L.R.A.  734;  Indianapolis  (N.S.)  1033. 

V.  Consumers'  Gas  Trust  Co.,  140  Ind.       6.  New   Orleans   Gas  Light   Co.   v. 

107,  39  N.  E.  433,  49  A.  S.  R.  183,  New    Orleans    Drainage    Commission, 

27   L.R.A.    514;    New    Orleans    Gas-  197  U.  S.  453,  25  S.  Ct.  471,  49  U.  S. 

Light  Co.  V.  Hart,  40  La.  Ann.  474,  (L.  ed.)  831. 

4  So.  215,  8  A.  S.  R.  544;  Attorney       7.  Columbus   Gaslight,   etc.,   Co.   v. 

General  v,  Haverhill  Gas  Light  Co.,  Columbus,  50  Ohio  St.  65,  33  N.  E. 

215  Mass.  394,  101  N.  E.  1061,  Ann.  292,  40  A.  S.  R.  648,  19  L.R.A.  510; 

Cas.  1914C  1266.  Scranton  Gas,  etc.,  Co.  v.   Scranton, 

Notes:  41  L.R.A.(N.S.)  461;  3  Ann.  214  Pa.  St.  586,  64  Atl.  84,  6  Ann. 

Cas.  92.  Cas.  388,  6  L.R.A. (N.S.)  1033. 

6.  New   Orleans   Gas  Light   Co.  v.       8.  Dobbins  v.  Los  Angeles,  195  U. 

New    Orleans    Drainage    Commission,  S.  223,  25  S.  Ct.  18,  49  U.  S.  (L.  ed.) 

197  U.  S.  453,  25  S.  Ct.  471,  49  U.  S.  169,  reversing  139  Cal.  179,  72  Pac. 

(L.  ed.)  831;  Columbus  Gaslight,  etc.,  970,  96  A.  S.  R.  95;  Indianapolis  v. 

Co.  V.  Columbus,  50  Ohio  St.  65,  33  Consumers'  Gas  Trust  Co.,  140  Ind. 

N.  E.  292,  40  A.  S.  R.  648,  19  L.R.A.  107,  39  N.  E.  433,  49  A.  S.  R.  183,  27 

510;  Scranton  Gas,  etc.,  Co.  v.  Scran-  L,R.A.  514. 

ton,  214  Pa.   St.  586,  64  Atl.  84,  6  . 
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hence  solely  for  public  purposes,  for  the  distribution  of  its  product 
through  pipes.*  So  public  is  its  character  that  the  corporation  may 
properly  be  aided  in  the  construction  of  its  works  by  a  municipality, 
and  for  that  purpose  municipal  bonds  may  be  issued  unless  some 
constitutional  or  legislative  provision  stands  in  the  way.*®  Such  a 
company,  therefore,  is  subject  to  regulation  and  control  by  the  state, 
and  the  state  may  delegate  the  control  in  whole  or  in  part  to  the 
municipalities  in  so  far  as  relates  to  property  thus  devoted  to  public 
use  wittiin  their  limits.**  An  example  of  this  right  to  regulate  is 
the  power  to  establish  reasonable  rates  at  which  gas  may  be  supplied 
to  the  public.**  Obviously,  the  legislative  power  of  control  and  regu- 
lation is  subject  to  the  limitation  that  under  the  guise  of  regulation 
property  may  not  be  confiscated  or  its  owner  deprived  of  its  use  with- 
out compensation  and  without  due  process  of  law.** 

24.  Taxation. — It  would  seem  to  be  settled  that  a  gas  company  is 
a  "manufacturer"  within  the  meaning  of  a  constitutional  provision 
exempting  manufacturers  from  taxation.**  In  some  courts,  however, 
a  distinction  is  made  between  companies  producing  gas  as  the  result 
of  a  manufacturing  process,  and  companies  supplying  gas  which 
is  the  result  of  natural  agency,  or  natural  gas;  while  the  former 
may  be  manufacturers,  the  latter  are  not.  Although  it  is  admit- 
ted that  companies  manufacturing  gas  for  illuminating  or  heating 
purposes  are  manufacturers,  they  may  be  denied  the  statutory  exemp- 
tions from  taxation  given  to  other  manufacturing  corporations,  be- 
cause of  the  public  privileges  and  franchises  given  them.**  A  gas 
company,  incorporated  under  a  charter  which  does  not  authorize 

9.  Rushville  v.  Rushville  Natural  Gas   Toledo,  48  Ohio  St.  112,  26  N.  E.  1061, 
Co.,  132  Ind.  575,  28  N.  E.  853,  15  11  L.R.A.  729. 

L.R.A.  321,  overruled  oh  another  H.  Rushville  v.  Rushville  Natural 
point  by  Lewisville  Natural  Gas  Co.  v.  Gas  Co.,  132  Ind.  575,  28  N.  E.  853, 
State,  135  Ind.  49,  34  N.  E.  702,  21  15  L.RA.  321,  overruled  on  another 
Ii.R.A.  734;  Attorney  General  v.  Point  by  Lewisville  Natural  Gas  Co.  v. 
Haverhill  Gas  Light  Co.,  215  Mass.  State,  135  Ind.  49,  34  N.  E.  702,  21 
394,  101  N.  E.  1061,  Ann.  Cas.  1914C  ^'^l\^^'  .  «- 

1266;  State  v.  Columbus  Gas  Light,  \%'  ^®®^™'P*V  '  -n  xt  .  i 
«f«     rr.     Q/1  nvii«   Qf    1^70    Qo    A»«        13-  Rushville   v.   Rushville   Natural 

1;;  ^QO.  F«,?  A^,in  n«f  rn   V  ^k*  ^^^  ^0.,  132  Ind.  575,  28  N.  E.  853, 

Reir.  390    East  Ohio  Gas  Co.  v   Ak-  ^^  ^.R.A.  321,  overruled  on  another 

ron,  81  Ohio  St.  33   90  NE    40,  18  ^^.^^  ^^  LewisviUe  Natural  Gas  Co. 

Ann.  Cas.  332,  26  L.R.A.(N.S.)    92,  ^,    ^^^^    ^^5  Ind.  49,  34  N.  E.  702, 

Madison  v.  Madison  Gas,  etc.,  Co.,  129  21  L.R.A.  734. 

Wis.  249,  108  N.  W.  65,  116  A.  S.  R.  14'  gta'te  v."  New  Orleans  Lighting 

944,  9  Ann.  Cas.  819,  8  L.R.A.(N.S.)  Co.,  118  La.  440,  43  So.  44,  10  Ann. 

529.  Cas.  667  and  note;  Memphis  Gaslight 

Notes:   62  A.  S.  R.  291,  292;  10  Co.  v.  State,  6  Cold.  (Tenn.)  310,  98 

L;R.A.  193.  Am.  Dec.  452. 

10.  New  Orleans  v.  Clark,  95  U.  S.  Note:  52  Am.  Rep.  108. 

644,  24  U.  S.  (L.  ed.)  521;  State  v.       15.  Note:  10  Ann.  Cas.  669. 
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it  to  take  private  property  not  already  appropriated  to  public  use, 
or  impose  upon  it  any  public  duty,  has  been  held  not  to  be  a  public 
corporation  in  such  sense  as  to  exempt  its  property  from  taxation 
in  the  city  or  town  where  it  is  situated.**  It  has  been  decided  that 
the  pipes  of  a  gas  company  laid  in  the  streets  of  a  city  are  subject 
to  taxation,  under  a  statute  providing  for  the  taxation  of  manufactur- 
ing establishments,  on  the  ground  that  the  apparatus  for  delivery 
is  merely  an  extension  and  continuation  of  the  apparatus  for  the 
manufacture  of  gas.*'  On  the  other  hand,  there  are  decisions  to  the 
effect  that  pipes,  lamp  posts,  and  meters  do  not  come  within  the  mean- 
ing of  a  statute  which  declares  that  machinery  in  manufactories  shall 
be  exempt  from  taxation,  for  the  reason  that  they  are  a  medium 
of  conveying  gas  through  the  city  to  consumers  and  not  of  manufac- 
turing it.  The  weight  of  authority  appears  to  favor  the  view  that 
pipes  used  to  supply  gas  to  consumers  are  not  assessable  for  local 
taxation,  either  as  land  or  as  a  part  of  the  company's  capital  stock ;  " 
but  it  hds  been  ruled  that  since  such  pipes  are  annexed  to  the  free- 
hold they  are  fixtures,  and  may  be  assessed  as  real  estate.**  Dwell- 
ing houses  erected  for  the  convenience  of  employees  are  not  neces- 
sary for  the  performance  of  the  gas  manufacturer's  proper  work,  and 
are  therefore  taxable.  It  has  been  held  that  the  manufacture  of 
illuminating  gas  for  street  lighting  is  not  the  manufacture  of  chemi- 
cals within  the  provisions  of  a  state  constitution  exempting  from 
taxation  the  capital  and  machinery  employed  in  the  manufacture  of 
chemicals.** 

25.  Eminent  Domain;  Pipes  as  Additional  Servitude. — There  can 
be  no  doubt  that  the  Work  of  supplying  cities  with  natural  gas  is  a 
public  one  for  which  property  may  be  appropriated  under  the  right 
of  eminent  domain,  and  a  gas  company  may  lawfully  be  vested  with 
this  power.*    And  it  has  been  decided  that  a  state  statute  limiting 

16.  Note:  18  Ann.  Cas.  1066.  ville  Natural  Gas  Co.  ▼.  State,  135 

17.  Memphis  GaaUght  Co.  v.  State,  Ind.  49,  34  N.  E.  702,  21  L.R.A.  734; 
6  Cold.  (Tenn.)  310,  98  Am.  Dec.  452.   State  v.  Kansas  Natural  Gas,  etc,  Co., 

18.  Note:  10  Ann.  Cas.  669,  71  Kan.  508,  80  Pae.  962,  114  A.  S. 

19.  Providence  Gas  Co.  v.  Thurber,   R.  507;  Color  Oil,  etc.,  Co.  v.  Franzell, 
2  R.  I.  15,  55  Am.  Dec.  621.  128  Ky.  715,  109  S.  W.  328,  36  L.R.A. 

20.  Note:  10  Ann.  Cas.  669.  (N.S.)     456;     Attorney     General     v. 
1.  People  v.  Chicago  Gas  Trust  Co.,  Haverhill  Gas   Light   Co.,  215  Mass. 

130  111.  268,  22  N.  E.  798,  17  A.  S.   394,  101  N.  E.  1061,  Ann.  Cas.  1914C 
R.   319,   8    L.R.A.    497;    Kincaid   v.   1266;   Haugen  v.  Albina  Light,  etc., 
Indianapolis  Natural  Gas  Co.,  124  Ind.   Co.,   21    Ore.   411,   28   Pac.   244,   14 
577,  24  N.  E.  1066,  19  A.  S.  R.  113,  L.R.A.   424;   Hardman   v.   Cabot,   60 
8  L.R.A.  602;  Consumers'  Gas  Trust   W.  Va.  664,  55  S.  E.  756,  9  Ann.  Cas. 
Co.  V.  Earless,  131  Ind.  446,  29  N.  E.   1030,  7  L.R.A.(N.S.)  506. 
1062,    15   L.R.A.    505;    Rushville   v.       Note:  10  L.R.A.  193. 
Rushville  Natural  Gas  Co.,  132  Ind.       And  see  Eminent  Domain,  vol.  10, 
575,   28   N.   E.   853,  15   L.R.A.   321,   p.  49  et  seq. 
overruled  on  another  point  by  Lewis- 
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the  right  of  eminent  domain  to  gas  companies  engaged  in' supplying 
customers  within  the  state  is  not  an  interference  with  interstate 
commerce.*  The  fact  that  there  may  be  no  field  for  a  gas  company 
in  a  particular  locality  cannot  affect  its  right  to  exercise  the  power 
of  eminent  domain,  and  accordingly  a  landowner  cannot  defeat  a 
proceeding  to  condemn  a  right  of  way  across  the  property  on  the 
ground  that  the  enterprise  will  not  be  profitable.  It  has  also  been 
ruled  that  an  exclusive  right  of  way  for  gas  pipes  cannot  be  acquired 
by  contract  with  the  owner  of  land,  as  such  a  contract  is  against 
public  policy  and  therefore  void.'  The  right  to  lay  pipes  in  public 
highways,  however,  does  not  authorize  the  company  to  occupy  the 
surface  of  the  highway  for  this  purpose,*  nor  has  the  company  any 
right  to  build  any  part  of  its  works  thereon.*  With  respect  to  the 
question  whether  the  laying  of  gas  pipes  in  highways  constitutes 
an  additional  servitude  for  which  the  abutting  owner  is  entitled  to 
compensation,  a  distinction  has  been  made  between  city  streets  and 
country  highways.  On  the  other  hand,  it  appears  to  be  tbc  rule  in 
municipalities  that  the  paramount  right  acquired  by  the  public  in 
land  taken  for  streets  includes  the  laying  of  gas  pipes,  and  that 
property  owners  can  neither  enjoin  such  use  nor  recover  damages 
to  property  occasioned  thereby.  The  rule  is  justified  on  the  groujid 
that  the  supplying  of  gas  is  necessary  for  the  health,  comfort,  and 
convenience  of  the  inhabitants,  and  because  the  pipes  do  not  inter- 
fere and  axe  not  incompatible  with  the  use  of  such  streets  for  public 
travel.*  In  rural  highways,  on  the  other  hand,  the  prevailing  rule 
is  that  the  laying  of  a  pipe  line  necessarily  imposes  an  additional 
burden  on  the  land,  not  contemplated  either  by  the  owner  or  by 
the  public  authorities,  when  the  land  was  appropriated  for  the  purpose 
of  a  public  road — a  burden  which,  to  some  extent  at  least,  abridges 
the  rights  of  the  landowner  in  the  soil  traversed  by  the  road,  and 
hence  amounts  to  a  taking  of  property  for  which  the  abutting  owner 
is  entitled  to  compensation.'  This  rule  is  not  universally  recognized, 
however,  at  least  one  jurisdiction  holding  to  the  contrary .• 

2.  Consumers'  Gas  Trust  Co.  v.  Har-  L.R.A.  535 ;  Attorney  General  ▼. 
less,  131  Ind.  446,  29  N.  E.  1062,  15  Haverhill  Gas  Light  Co.,  215  Mass. 
L.R.A.  505.  394,  101  N.  E.  1061,  Ann.  Cas.  19140 

3.  Color  Oil,  etc.,  Co.  v.  Franzell,  1266. 

328  Ky.  715, 109  S.  W.  328,  36  L.R.A.  Note:  56  Am.  Rep.  250. 

(NS.)  456  and  note.  7.  Kineaid  v.  Indianapolis  Natnral 

4.  Lebanon  Light,  etc.,  Co.  v.  Leap,  Gas  Co.,  124  Ind.  577,  24  N.  E.  1066, 
139  Ind.  443,  39  N,  E.  57,  29  L.R.A.  19  A.  S.  R.  113,  8  L.R.A.  602;  Ster- 
342.  ling's  Appeal,  111  Pa.  St.  35,  2  Ad. 

5.  Barrows  v.  Sycamore,  150  HI.  588,  105,  56  Am.  Rep.  246. 

37  N.  E.  1096,  41  A.  S.  R.  400,  25       Note:  9  Ann.  Cas.  1033. 

L.R.A.  535.  And  see  Eminent  Domain,  vol.  10, 

8.  Barrows  v.  Sycamore,  150  111.  588,   p.  112  et  seq. 
37  N.  E.  1096,  41  A.  S.  R.  400,  25       8.  Hardman  v.  Cabot,  60  W.  Va. 
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26.  Consolidation;  Agreements  Affecting  Use  of  Franchises. — A 
gas  company,  by  accepting  the  rights  and  privileges  conferred  by  its 
act  of  incorporation  and  by  entering  into  the  enjoyment  of  its  public 
franchises,  undertakes  to  perform  all  the  public  duties  required  of  it. 
On  basic  principles,  therefore,  it  cannot  consolidate  with  another 
corporation  or  sell  or  mortgage  its  property  so  as  to  impair  in  any 
substantial  degree  its  ability  to  continue  to  perform  its  public  serv- 
ice, without  legislative  consent.*  A  further  objection  to  the  exercise 
of  such  a  power  is  that  a  single  corporation  might  thereby  become 
possessed  of  the  corporate  powers  and  privileges  of  all  its  rivals,  and 
by  annihilating  competition  obtain  a  complete  control  of  the  markets; 
sound  public  policy  requires  that  such  combinations  be  kept  under 
legislative  supervision  and  restraint.*^  For  similar  reasons,  a  con- 
tract between  two  companies  fixing  the  price  of  gas  to  be  charged  to 
consumers,  and  stipulating  that  neither  company  will  furnish  gas 
to  persons  who  are  patrons  of  the  other,  or  specifying  particular  locali- 
ties in  which  each  company  is  to  have  exclusive  privileges  as  against 
the  other,  is  unlawful.**  On  the  same  grounds  it  has  been  held 
that  one  gas  company  cannot  purchase  and  hold  shares  of  the  capital 
stock  of  other  gas  companies  without  express  legislative  authority.** 
Where  a  lawful  merger  has  been  effected  under  a  statute,  the  general 
rule  is  that  a  special  contract  exemption  from  state  regulation  of  the 
price  of  gas,  contained  in  the  charter  of  one  gas  company,  does  not 
extend  to  the  plants  of,  and  territory  occupied  by,  the  other  compa- 
nies, not  possessing  such  immunity  in  their  own  right,  which  are 
merged  into  the  former.*' 

27.  Abandonment  of  Indeterminate  Franchise;  Removal  of  Prop- 
erty.— ^The  grant  of  a  franchise  to  a  public  utility  company  is,  accord- 
ing to  the  weight  of  authority,  a  grant  of  a  property  right  in  per- 
petuity, unless  limited  in  duration  by  the  grant  itself,  or  as  a 
consequence  of  some  limitation  imposed  by  the  general  law  of  the 
state,  or  by  the  corporate  powers  of  the  municipality  making  the 
grant.**  There  are,  however,  decisions  to  the  effect  that  where  the 
contract  between  a  municipal  corporation  and  a  gas  company  is 
silent  as  to  the  duration  of  the  franchise,  such  franchise  is  not  per- 

664,  55  S.  E.  756,  9  Ann.  Cas.  1030,  People's  Gas-light,  etc.,  Co.,  121  HI. 

7  L.R.A.(N.S.)  506.  530,  13  N.  E.  169,  2  A.  S.  R.  124; 

9.  Brunswick  Gas  Light  Co.  ▼.  State  v.  Portland  Natural  Gas  Co., 
United  Gas,  etc.,  Co.,  85  Me.  532,  27  153  Ind.  483,  53  N.  E.  1089,  74  A.  S. 
Atl.  525,  35  A.  S.  R.  385  and  note ;  R.  314  and  note,  53  L.R.A.  413. 
Attorney  General  v.  Haverhill  Gas  12.  People  v.  Chicago  Gas  Trust  Co., 
light  Co.,  215  Mass.  394,  101  N.  E.  130  111.  268,  22  N.  E.  798,  17  A.  S. 
1061,  Ann.  Cas.  1914C  1266  and  note.  R.  319,  8  L.R.A.  497. 

10.  Brunswick  Gas  Light  Co.  v.  13.  People's  Gas  Light,  etc.,  Co.  v. 
United  Gas,  etc.,  Co.,  85  Me.  532,  27  Chicago,  194  U.  S.  1,  24  S.  Ct.  520, 
Atl.  525,  35  A.  S.  R.  385  and  note.  48  U.  S.  (L.  ed.)  851. 

11.  Chicago  Gas-light,  etc.,  Co.  v.       14.  See  FRANCmsBs,  ante,  par.  38. 
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petual,  but  the  duration  thereof  is  simply  indeterminate,  existing  only 
so  long  as  the  parties  mutually  agree  thereto^  The  city  may,  there- 
fore, under  its  power  of  regulation,  impose  new  conditions  as  to 
price  and  the  gas  company  may  accept  or  reject  these,  or  the  com- 
pany may  voluntarily  forfeit  its  right  to  exercise  its  privileges  within 
the  municipality  and  wholly  withdraw  therefrom.  If  the  company 
withdraws,  the  municipality  has  no  right  to  prevent  it  from  remov- 
ing its  property,  nor  can  the  city  take  possession  of  and  make  use 
of  it,  or  grant  the  right  to  use  the  property  to  another  company, 
without  due  process  of  law.  But  so  long  as  the  gas  company  con- 
tinues to  exercise  any  of  its  franchises  within  the  contracting  munic- 
ipality, it  may  be  compelled  to  exercise  its  franchise  therein  fairly 
and  without  discrimination.**  So  also  it  has  been  held  that  a  pipe 
line  may  be  abandoned  by  a  natural  gas  company  when  there  is  a 
failure  of  the  supply  of  gas,  and  in  such  case  the  company  has  a 
right  of  entry  for  the  purpose  of  removing  its  pipes  from  the  land 
of  a  private  owner.  This  right,  however,  must  be  exercised  at  the 
time  and  in  the  manner  least  harmful  to  the  landowner  and  subject 
to  the  payment  of  compensation  for  any  actual  injury  to  growing 
grain  or  grass,  and,  if  the  field  be  a  meadow,  for  any  substantial 
injury  to  the  turf  beyond  the  mere  opening  and  filling  of  the  trench 
in  which  the  pipe  lay.**  A  company  has  no  right  to  keep  poles  and 
posts  on  the  streets  of  a  city  after  its  contract  to  supply  the  city  with 
light  has  expired,  and  the  city  may  remove  or  compel  the  removal 
of  such  posts  without  impairing  the  rights  of  the  company  under 
its  franchise.*' 

28,  Municipal  Gas  Contracts. — ^There  is  a  distinction  between 
municipal  powers  of  a  legislative  character  and  powers  of  a  business 
nature.  The  power  to  execute  a  contract  for  gas  is  neither  a  judicial 
nor  a  legislative  power,  but  is  a  purely  business  power.  For  this 
reason  a  municipal  contract  for  a  supply  of  gas  for  a  stated  period 
of  time  extending  beyond  the  tenure  of  office  of  the  individual  mem- 
bers of  the  common  council  making  such  contract  is  not  void  as  a 
surrender  of  legislative  power.*®  As  has  been  mentioned,  a  munic- 
ipality has  no  power,  in  the  absence  of  express  authority  from  the 
legislature,  to  grant  exclusive  privileges  to  a  gas  company,**  but  it 

15.  East  Ohio  Gaa  Co.  v.  Akron,  81       Note:  26  L,R.A.(N.S.)  93. 

Ohio  St.  33,  90  N.  E.  40, 18  Ann.  Cas.       18.  WaUa   WaUa   v.    Walla   Walla 

332  and  note,  26  L.R.A.(N.S.)  92  and  Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77, 

note.  43  U.  S.   (L.  ed.)  341;  Vincennes  v. 

16.  Clements  v.  Philadelphia  Co.,  Citizens'  Gas  Light  Co.,  132  Tnd,  114, 
184  Pa.  St.  28,  38  Atl.  1090,  39  L.R.A.  31  N.  E.  573,  16  L.R.A.  485 ;  Boerth 
532.  v.   Detroit   City  Gas   Co.,  152   Mich. 

17.  New  Orleans  Gas-Light  Co.  ▼.  654,  116  N.  W.  628,  18  L.R.A.(N.S.) 
Hart,  40  La.  Ann.  474,  4  So.  215,  8  1197. 

A.  S.  R.  544.  19.  See  supra,  par.  20. 
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has  been  decided  that  a  stipulation  in  a  municipal  gas  contract  to 
the  effect  that  the  city  will  not  erect  works  of  its  own  during  the 
life  of  the  contract,  merely  binds  the  city  to  carry  out  the  contract 
in  good  faith  and  with  regard  for  the  rights  of  the  other  party, 
and  is  not  objectionable  as  an  attempt  to  create  an  exclusive  fran- 
chise without  authority.*^  Similarly,  a  provision  that  annual  pay- 
ments by  a  gas  company  for  the  privilege  of  furnishing  gas  to  a 
municipality  and  its  inhabitants  are  to  continue  only  so  long  as  the 
gas  company  enjoys  its  franchise  without  competition,  is  not  con- 
trary to  public  policy,  as  tending  to  destroy  competition  and  create 
a  monopoly.^  In  view  of  the  fact  that  municipalities  are  frequently 
prohibited  from  creating  indebtedness  beyond  a  certain  amount,  the 
question  arises  as  to  the  validity  of  a  gas  contract  providing  for 
payments  which  in  the  aggregate  exceed  the  limit  of  authorized  indebt- 
edness. Though  there  appears  to  be  some  conflict,  the  weight  of 
authority  favors  the  rule  that  where  a  municipal  corporation  contracts 
for  a  usual  and  necessary  thing,  such  as  gas,  and  agrees  to  pay  for 
it  annually  as  furnished,  the  contract  does  not  create  an  indebtedness 
for  the  aggregate  sum  of  all  the  yearly  instalments,  since  the  debt 
for  each  yeaf  does  not  come  into  existence  until  the  compensation 
for  each  year  has  been  earned.*  A  municipal  contract  securing  to 
a  company  the  exclusive  privilege  of  supplying  the  public  lamps  with 
gas  for  a  specified  time,  is  not  violated  merely  by  the  establishment 
in  the  city  of  another  gas  company,  nor  by  the  city's  taking  shares 
of  stock  in  the  latter  company.' 

29.  Municipality  Supplying  Gas. — Tt  is  an  established  principle 
that  the  manufacture  and  distribution  of  gas  for  the  use  of  a  munic- 
ipality and  its  citizens  is  so  essentially  a  public  service  that  cities 
and  towns  may  be  authorized  to  undertake  the  service  and  appropri- 
ate money  therefor.*  It  seems  clear,  however,  that  the  municipality 
must  have  authority  from  the  legislature  to  erect  and  maintain  gas 
works  of  its  own,^  and  in  some  states  cities  or  towns  are  required  to 

20.  Walla   Walla  v.   Walla   Walla  8.  Memphis  v.  Dean,  8  Wall.  64,  19 

Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77,  U.  S.  (L.  ed.)  326. 

43  U.  S.  (L.  ed.)  341;  Bailey  v.  Phila-  4.  Opinion   of -Justices,  150  Mass. 

delphia,  184  Pa.  St.  594,  39  Atl.  494,  592,  24  N.  E.  1084,  8  L.R.A.  487  and 

63  A.  S.  R.  812,  39  L.R.A.  837.  note;  Citizens'  Gas  Light  Co.  v.  Wake- 

1.  Richardson  Gas,  etc.,  Co.  v.  Al-  field,  161  Mass.  432,  37  N.  E.  444,  31 
toona,  79  Kan.  466,  100  Pac  50,  21  L.R.A.  457;  Attorney  General  v. 
L.R.A.(N.S.)  214  and  note.  Haverhill  Gas  Light  Co.,  215  Mass. 

2.  Walla  WaUa  v.  Walla  WaUa  394, 101  N.  E.  1061,  Ann.  Cas.  1914C 
Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77,  1266;  State  v.  Toledo,  48  Ohio  St.  112, 
43  U.  S.  (L.  ed.)  341;  East  St.  Louis  26  N.  E.  1061,  11  L.R.A.  729.  And 
V.  East  St.  Louis  Gas-Light,  etc.,  Co.,  see  Municipal  Corporations. 

98  111.  415,  38  Am.  Rep.  97;  Crowder  5.  Hamilton  Gas  Light,  etc.,  Co.  v. 
V.  Sullivan,  128  Ind.  486,  28  N.  E.  94,  Hamilton,  146  U.  S.  258,  13  S.  Ct.  90, 
13  L.R.A.  647.  36  U.  S.  (L.  ed.)  963;  State  v.  Toledo, 
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purchase  existing  gas  plants  if  any  there  be,  belonging  to  private 
persons  or  corporations,  and  the  owners  thereof  elect  to  sell  them.* 
In  supplying  gas  to  its  citizens,  a  city  acts  under  authority  merely, 
and  not  under  municipal  obligation ;  the  gas  works  are  its  property, 
not  as  a  municipality,  but  as  a  business  corporation.  Accordingly, 
it  is  not  exercising  a  governmental  function  so  as  to  escape  respon- 
sibility for  negligence  in  the  management  of  the  plant.'  Similarly, 
if  the  use  of  gas  should  be  so  far  superseded  as  to  malce  its  manu- 
facture and  sale  unprofitable,  there  is  no  compulsion  on  the  city  to 
continue  it  or  to  embark  in  any  new  venture  for  the  supply  of  a 
different  light;  and  if  the  management  and  operation  of  the  works 
can  be  more  profitably  or  more  conveniently  carried  on  by  a  lessee, 
instead  of  by  the  city's  own  immediate  servants,  the  city,  in  making 
a  lease,  is  determining  a  business  question  in  its  legislative  corporate 
capacity,  just  as  any  private  corporation  might  do,  and  is  not  dele- 
gating any  municipal  power,  legislative  or  executive.* 

IV.  Duty  to  Supply  Gas 

30.  In  General. — The  justification  for  the  granting  of  public  fran- 
chises to  a  gas  company  is  found  in  the  principle  that  their  exist- 
ence will  bestow  a  benefit  upon  that  part  of  the  public  in  whose  behalf 
the  gr-ant  is  made,  and  the  benefit  received  by  the  citizen  is  the  ade- 
quate consideration  for  the  right  and  convenience  surrendered  by 
him.  The  grant  thus  resting  upon  a  public  and  reciprocal  relation 
imposes  upon  the  company  the  legal  obligation  to  serve  impartially 
all  the  members  of  the  public  contributing  to  its  asserted  right,  and 
to  permit  all  such  to  use  gas  who  have  made  the  necessary  arrange- 
ments to  receive  it  and  apply  therefor,  and  who  pay  or  offer  to  pay 
the  price,  and  abide  by  the  reasonable  rules  and  regulations  of  the  com- 
pany.*    This  rule  appears  to  be  practically  universal  at  the  present 

48  Ohio  St.  112,  26  N.  E.  1061,  11  People's  Gas-Light,  etc.,  Co.,  121  111. 

L.R.A.  729.  530,  13  N.  E.  169,  2  A.  S.  R.  124; 

6.  Citizens'  Gas  light  Co.  v.  Wake-  Coy  v.  Indianapolis  Gas  Co.,  146  Ind. 
field,  161  Mass.  432,  37  N.  E.  444,  31  655,  46  N.  E.  17,  36  L.R.A.  535;  State 
L.R.A.  457.  V.  Portland  Natural  Gas  Co.,  153  Ind. 

7.  Brantman  v.  Canby,  119  Minn.  483,  53  N.  E.  1089,  74  A.  S.  R.  314, 
396,  138  N.  W.  671,  43  L.R.A.(N.S.)  53  L.R.A.  413;  Richmond  Natural  Gas 
862  and  note.  Co.  v.  Clawson,  155  Ind.  659,  58  N.  E. 

8.  Bailey  v.  Philadelphia,  184  Pa.  1049,  51  L.R.A.  744;  State  v.  Con- 
st. 594,  39  Atl.  494,  63  A.  S.  R.  812,  sumers'  Gas  Trust  Co.,  157  Ind.  345, 
39  L.R.A.  837.  61  N.  E.  674,  55  L.R.A.  245 ;  Cox  v. 

9.  Louisville  Gas  Co.  v.  Citizens'  Maiden,  etc.,  Gas  Lig^ht  Co.,  199  Mass. 
Gas-Light  Co.,  115  U.  S.  683,  6  S.  Ct.  324,  85  N.  E.  180,  127  A.  S.  R.  503, 
265,  29  U.  S.  (L.  ed.)  510;  Birming-  17  L.R.A.(N.S.)  1235;  Williams  v. 
ham  Railway,  etc.,  Co.  v.  Pratt,  187  Mutual  Gas  Co.,  52  Mich.  499,  18  N. 
Ala.  511,  65  So.  533,  L.R.A.1915A,  W.  236,  50  Am.  Rep.  266;  State  v. 
1208;  Chicago  Gas-Light,  etc.,  Co.  v.  Dulutli,  105   Minn.   472,  117   N.   W. 
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tinie,  but  there  are  early  decisions  which  deny  its  existence.*^  The 
duty  imposed  on  the  company  includes  the  duty,  when  the  proper 
connections  have  been  made  and  a  meter  furnished,  of  turning  on 
the  gas  when  applied  to  for  that  purpose.^*  The  fact  that  the  fran- 
chises granted  to  the  company  do  not  expressly  impose  upon  it  the 
obligation  to  serve  all  persons  in  the  locality  does  not  relieve  the 
company/*  nor  does  the  fact  that  the  person  applying  for  gas  is 
already  supplied  with  gas  by  another  company.*'  This  duty  to  serve 
all  applicants  without  discrimination  cannot  be  evaded  by  a  natural 
gas  company  on  the  ground  that  the  gas  pressure  has  fallen  so  low 
that  existing  customers  cannot  be  adequately  supplied;  new  appli- 
cants are  entitled  to  share  equally  in  such  supply  as  can  be  fur- 
nished.** It  has  been  held,  however,  that  a  mere  statement  in  the 
articles  of  incorporation  of  a  gas  company  that  the  company  is  formed 
for  the  purpose  of  producing  and  furnishing  gas  to  certain  named 
towns  and  cities,  "and  to  other  cities,  villages,  and  places  in  the  coun- 
ties aforesaid,"  does  not  obligate  the  company  to  furnish  gas  to 
consumers  in  all  of  such  cities  and  towns.**  Incident  to  the  duty  to 
serve  is  the  obligation  to  provide  facilities  that  are  reasonably  ade- 
quate ;  and  a  company  cannot  stop  its  mains  at  its  pleasure  and  with- 
hold its  supply  by  refusing  to  extend  its  distributing  conduits  so  as 
to  meet  the  reasonable  requirements  of  the  community.**  Where 
a  gas  company  operates  under  a  franchise  requiring  it  to  extend  its 
services  whenever  requested  by  a  certain  number  of  subscribers,  if 
extensions  are  necessiu*y  in  order  to  discharge  the  duty  of  the  com- 
pany under  its  franchise,  it  has  the  right  to  make  them  without  such 
request,  although  the  request  might  be  a  necessary  step  in  proceed- 
ings to  compel  the  company  to  make  the  extensions.*'  An  act  requir- 
ing gas  companies  to  furnish  meters  to  consumers  free  of  charge 
has  been  held  to  be  a  valid  exercise  of  the  police  power,  on  the  ground 

827, 127  A.  S.  B.  581;  Shepard  v.  Mil-  Co.,  21  Ore.  411,  28  Pac.  244, 14  L.R.A. 
waukee  Gaslight  Co.,  6  Wis.  539,  70   424. 

Am.  Dec.  479;  Shepard  v.  Milwaukee  13.  Portland  Natural  Gas,  etc.,  Co. 
Gas  Light  Co.,  15  Wis.  318,  82  Am.  v.  State,  135  Iiid.  54,  34  N.  E.  818,  21 
Dec.  679.  L.R.A.  639. 

Notes:  15  L.R.A.  322;  Ann.  Cas.  14.  State  v.  Consumers'  Gas  Trust 
191 5B  95.  Co.,  157  Ind.  345,  61  N.  E.  674,  55 

10.  MeCune   v.   Norwich   City   Gas  L.R.A.  245. 

Co.,  30  Conn.  521,  79  Am.  Dee.  278;  15.  East  Ohio  Gas  Co.  v.  Akron,  81 

Paterson  Gas  Light  Co.  v.  Brady,  27  Ohio  St.  33,  90  N.  E.  40, 18  Ann.  Cas. 

N.  J.  L.  245,  72  Am.  Dee.  360,  over-  332,  26  L.R.A.(N.S.)  92. 

ruled  by  Olmsted  v.  Morris  Aqueduct,  16.  Russell  v.  Sebastian,  233  U.  S. 

47  N.  J.  L.  311.  195,  34  S.  Ct.  517,  58  U.  S.  (L.  ed.) 

Note :  15  L.R.A.  322.  912,  Ann.  Cas.  1914C  1282. 

11.  Schmeer  v.  Gas  Light  Co.,  of  17.  Burk  v.  Ottawa  Gas,  etc.,  Co., 
Syracuse,  147  N.  Y.  529,  42  N.  E.  202,  87  Kan.  6,  123  Pac.  857,  Ann.  Cas. 
30  L.R.A.  653.  1913D  772. 

12.  Haugen   v.    Albina   Light,   etc., 
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that  the  consumer  is  entitled  to  be  protected  against  imposition  by  a 
safe  method  of  measuring  the  quantity  of  gas  which  he  uses,  and 
also  that  it  is  essential  for  the  gas  company  itself  that  such  measure- 
ment and  test  should  be  accurate.^^ 

31.  Rules  aaci  kc^u-^  'o^.^.—  ..  gas  company,  in  the  discharge  of 
its  duty  to  serve  the  public,  may  adopt  rules  and  regulations  for  the 
transaction  of  its  business,  and  when  it  has  done  so,  all  persons  deal- 
ing with  it,  as  well  as  the  company  itself,  must  yield  obedience  thereto. 
Such  rules,  however,  must  be  reasonable,  and  not  impose  an  undue 
burden  on  the  consumer.**  They  must  also,  on  principle  and  in 
operation,  be  uniform,  and  while  the  company  may  make  classificar 
tions  in  respect  to  their  customers,  and  adopt  reasonable  rules  and 
regulations  for  the  control  of  such  classes,  the  classification  must 
be  reasonable  and  impartial,  and  not  arbitrary,  or  of  an  unjust,  dis- 
criminating character;  due  regard  must  be  had  to  the  rights  olf  the 
citizens  depending  upon  the  company  for  their  supply  of  gas,  and 
all  occupying  similar  or  like  positions  must  be  treated  impartially.** 
In  determining  the  reasonableness  of  rules  and  regulations,  it  is 
obvious  that  each  case  must  depend  largely  upon  the  particular  cir- 
cumstances involved.  Thus  a  rule  applying  only  to  houses  in 
which  more  than  one  meter  is  required,  that  a  separate  meter  room 
shall  be  provided,  where  all  can  be  placed,  has  been  held  reason- 
able, where  such  arrangement  would  be  more  sanitary,  less  danger- 
ous, more  convenient  for  finding  leaks,  making  repairs,  and  making 
collections  from  prepayment  meters,  than  would  the  placing  of  meters 
in  different  places  on  the  property.*  A  requirement  that  application 
for  gas  shall  be  made  in  writing,  and  that  the  applicant  shall  sign 
reasonable  regulations,  is  also  unobjectionable;  but  on  the  other  hand, 
a  rule  which  authorizes  the  company  by  its  inspector  to  have  free 
6x;cess  at  all  times  to  buildings  and  dwellings,  to  examine  the  whole 
apparatus,  and  to  remove  the  meter  and  service  pipe  has  been  held 
to  be  too  general,  and  therefore  invalid.*    It  has  been  decided  that 

18.  Note:  Ann.  Cas.  1913 A  62.  Shepard  v.  Milwaukee  Oas  Light  Co., 

19.  Portland  Natural  Gas,  etc.,  Co.,   15   Wis.  318,  82  Am.   Dec.  679. 

V.  State,  135  Ind.  54,  34  N.  E.  818,  21  2Q.  Richmond   Natural   Gas   Co.  v. 

L.R.A.  639;  State  v.  Portland  Natural  Clawson,  155  Ind.  659,  58  N.  E.  1049, 

Gas  Co.,  163  Ind.  483,  53  N.  E.  1089,  51  L.R.A.  744;  State  v.  Duluth,  105 

74  A.  S.  R.  314,  53  L.R.A.  413;  Cedar  Minn.  472,  117  N.  W.  827,  127  A.  S. 

Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  R.  581 ;  State  v.  Seattle  Lighting  Co., 

144  la.  426,  120  N.  W.  966, 138  A.  S.  60  Wash.  81,  110  Pac.  799,  30  L.R.A. 

R.  299,  48  L.R.A.(N.S.)   1026;  Wil-  (N.S.)  492  and  note, 

liams  V.  Mutual   Gas.   Co.,  52  Mich.  1.  State  v.  Seattle  Lighting  Co.,  60 

499,  18  N.  W.  238,  50  Am.  Rep.  266;  Wash.   81,  110  Pac.  799,  30  LJI.A. 

Mackin  v.  Portland  Gas  Co.,  38  Ore.  (N.S.)  492. 

120,  61  Pac.  134,  62  Pac.  20^  49  L.R.A.  2.  Shepard   v.   Milwaukee   Gaslight 

596 ;   Shepard  v.  Milwaukee  Gaslight  Co.,  6  Wis.  539,  70  Am.  Dec.  479. 

Co.,  6   Wis.  539,  70  Am.  Dec.  479;  Note:  30  L.R.A.(N.S.)  493. 
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a  gas  company  has  no  power  to  impose  a  penalty  for  the  violation 
of  one  of  its  regulations,  nor  has  it  the  right  to  make  the  submis- 
sion to  such  penalty  a  condition  precedent  to  the  right  of  a  citizen 
to  be  furnished  with  gas.* 

32.  Exacting  Security  for  Service. — That  the  company  may  enforce 
a  regulation  exacting  payment  in  advance  in  reasonable  amounts, 
or  requiring  the  deposit  of  security,  is  fully  settled  by  the  authori- 
ties. The  company  is  bound  to  furnish  gas  on  application,  and  it 
is  but  just  that  it  be  not  compelled  to  supply  unknown  or  irrespon- 
sible persons  therewith,  without  assurance  in  some  form  that  it  will 
receive  compensation.*  While  a  rule  may  not  be  based  on  the  theory 
that  the  people  as  a  whole  are  dishonest,  the  company  has  the  right 
to  adopt  a  rule  which,  while  giving  the  honest  citizen  what  he  pays 
for,  will  prevent  the  dishonest  from  getting  that  which  he  will  never 
pay  for.*  And  it  seems  that,  in  the  absence  of  a  formal  rule  exact- 
ing security,  a  well-established  custom  to  that  effect  has  the  force  of 
a  rule  or  regulation.  It  has  been  held,  however,  that  a  gas  company 
will  not  be  permitted  to  enforce  a  rule  requiring  security  in  advance 
from  unknown  or  irresponsible  consumers,  against  one  who  had  always 
been  prompt  in  the  settlement  of  his  accounts,  but  who  disputed  a 
bill  and  prevailed  in  the  action  to  enforce  it,  and  where  it  is  evident 
that  the  rule  was  not  resorted  to  in  good  faith,  but  from  spite.* 
Where  prepayment  meters  are  used,  it  has  been  decided  that  a  pro- 
vision in  a  contract  between  a  gas  company  and  a  consumer,  that 
the  consumer  will  pay  the  company  on  demand  any  money  stolen 
from  the  meter,  is  valid.  ^ 

33.  Delinquent  Consumers. — ^Unquestionably,  a  rule  is  reasonable 
which  provides  that  the  supply  of  gas  may  be  discontinued  if  a  cus- 
tomer fails  or  neglects  to  pay  his  bills  when  due.*  And  it  has  been 
held  that  where  there  is  nothing  in  such  a  rule  limiting  the  right 
of  the  company  to  shut  off  the  gas  to  the  particular  building  in  which 

3.  Shepard   v.   Milwaukee   Gaslight       6.  Phelan  v.  Boone  Gas  Co.,  147  la. 
Co.,  6  Wis.  539,  70  Am.  Dec.  479.  626,  125  N.  W.  208,  31  L.R.A.(N.S.) 

4.  Cedar  Rapids  Gas  Light  Co.  v.  319. 

Cedar  Rapids,  144  la.  426,  120  N.  W.  ^  7.  Birmingham  Ry.,  etc.,  Co.  y. 
966, 138  A.  S.  R.  299,  48  L.R.A.(N.S.)    f/?^*'  ioaq  ^'       '  '  ' 

1025;  Phelan  v.  Boone  Gas  Co.,  147  la.  -^^^^  -^208.  t  •  u*  r. 

626,  125  N.  W.  208,  31  L.R.A.(N.S.)  ^^'  ^pf^'.^^'FilS^'^oHon  ^-'''w 

oift      J      *.     TiriT  \£  4.    \  nJ^  Cedar  Rapids,  144  la.  426,  120  N.  W. 

319  and  note;  Wdhams  v.  Mutual  Gas  ^gg  ^gg  /  g' j^  299,  48  L.R.A.(N.S.) 

Co.,  52  Mich   499,  18  N.  W;  236,  50  ^^c^    g^^^g  ^  j^^j^^^   ^^05  Minn.  472, 

Am   Rep.  266;  Shepard  v.  Milwaukee  ^yj  jj  ^  g27,  127  A.  S.  R.  581  and 

Gaslight  Co.,  6  Wis.  539,  70  Am.  Dec.  ^^^.^  Mackin  v.  Portland  Gas  Co.,  38 

479.  Ore.  120,  61  Pac.  134,  62  Pac  20,  49 

5.  Cedar  Rapids  Gas  Light  Co.  v.  L.R.A.  596.     And  see  Carson  v.  Ft. 
Cedar  Rapids,  144  la.  426,  120  N.  W.  Smith  Light,  etc.,  Co.,  108  Ark.  452, 
966, 138  A.  S.  R.  299,  48  L.R.A.(N.S.)  168  S.  W.  129,  Ann.  Cas.  1915B  92. 
1025.  Note :  14  L.R.A.  669. 
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default  has  been  committed,  the  rule  may  be  enforced  by  discontinu- 
ing the  gas  supply  at  other  premises  owned  by  the  delinquent  con- 
sumer until  payment  of  the  arrearages.*  If,  however,  the  rule  merely 
authorizes  cutting  off  the  supply  for  the  particular  premises  in  case 
of  default,  nonpayment  of  a  bill  for  gas  at  one  house  will  not  justify 
cutting  off  the  supply  for  another  house.**  Similarly,  a  regulation 
that  gas  will  not  be  furnished  to  a  former  consumer  until  his  prior 
indebtedness  for  gas  has  been  paid  is  valid ;  **  but  it  seems  clear 
that  the  gas  supply  cannot  be  shut  off  on  the  ground  that  there  are 
arrears  due  from  a  former  occupant  of  the  premises.**  Under  a 
statute  authorizing  a  company  to  shut  off  gas  from  the  premises  of 
one  who  refuses  to  pay  the  amount  due  therefor,  but  forbidding  it 
to  do  so  merely  because  a  bill  remains  unpaid  by  a  previous  occupant 
of  the  premises,  it  has  been  ruled  that  an  assignee  for  creditors  of  a 
delinquent  consumer  is  not  identical  with  the  assignor,  so  as  to  entitle 
the  company  to  refuse  to  supply  gas  to  the  assignee  on  the  same 
premises  in  which  the  unpaid  bill  was  contracted.**  It  appears  to 
be  settled  that  a  court  of  equity  will  prevent  by  injunction  the  shut- 
ting off  of  the  gas  supply  pending  the  determination  of  a  dispute 
between  a  customer  and  the  company  as  to  the  indebtedness.**  On 
the  ground  that  a  gas  company  must  rely  for  protection  against 
fraud  upon  the  same  tribunals  that  the  law  provides  for  individuals, 
it  has  been  decided  that  a  rule  is  invalid  which  reserves  to  the  com- 
pany the  right  at  any  time  to  cut  off  the  supply  if  it  shall  find  it 
necessary  to  protect  the  works  against  fraud  or  abuse.*' 

34.  Remedies  for  Breach  of  Duty  to  Supply. — Mandamus  is  the 
proper  proceeding  by  which  to  compel  a  gas  company  to  furnish  gas 
to  those  entitled  to  receive  it.**  But  a  mandamus  is  an  affirmative 
remedy,  and  before  a  peremptory  writ  will  issue  the  plaintiff's  right 
must  be  clearly  established;  accordingly  it  has  been  ruled  that  man- 
damus will  not  be  granted  to  compel  a  ga«»  company  to  furnish  gas 

9.  Mackin  v.  Portland  Gas  Co.,  38       Note :  14  L.R.A.  669. 

Ore.  120,  61  Pac.  134,  62  Pac.  20,  49  16.  Shepard  v.  Milwaukee  Gaslight 

L.R.A.  596.  Co.,  6  Wis.  539,  70  Am.  Dec.  479. 

10.  Note :  14  L.R.A.  669.  16.  Portland  Natural  Gas,  etc.,  Co, 

11.  State  V.  Duluth,  105  Minn.  472,  v.  State,  135  Ind.  54,  34  N.  E.  818,  21 
117  N.  W.  827, 127  A.  S.  R.  581.  L.R.A.  639 ;  State  v.  Consumers'  Gas 

12.  Note :  70  Am.  Dec.  489.  Trust  Co.,  157  Ind.  345,  61  N.  E.  674, 
18.  Cox  V.  Maiden,  etc..  Gas  Light  55  L.R.A.  245;  Cox  v.  Maiden,  etc., 

Co.,  199  Mass.  324,  85  N.  E.  180,  127  Gas  Light  Co.,  199  Mass.  324,  85  N. 
A.  S.  R.  503, 17  L.R.A.(N.S.)  1235.  E.  180,  127  A.  S.  R.  503,  17  L.R.A. 
14.  Mackin  v.  PorUand  Gas  Co.,  38  (N.S.)  1235;  Haugen  v.  Albina  Light, 
Ore.  120,  61  Pac  134,  62  Pac.  20,  49  etc.,  Co.,  21  Ore.  411,  28  Pac.  244,  14 
L.R.A.  596.  L.RJI.  424. 
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to  a  consumer  pending  the  settlement  of  a  dispute  over  a  bill  ren- 
dered for  gas  alleged  to  have  been  previously  furnished.*'  Since 
under  ordinary  circumstances  an  applicant  who  is  refused  has  a 
complete  remedy  at  law  by  mandamus,  it  follows  that,  in  the  absence 
of  a  contract  with  the  company,  equity  has  no  jurisdiction  of  a  suit 
for  mandatory  injunction  to  compel  the  performance  of  the  duty 
to  furnish  gas.*®  If,  however,  there  is  a  contract  by  which  the  com- 
pany agrees  to  supply  gas,  it  seems  that  specific  performance  will 
be  granted  by  a  court  of  equity,  on  the  ground  that  the  adequacy 
of  the  remedy  at  law  is  doubtful.**  The  breach  of  the  duty  to  supply 
gas  to  a  consumer,  on  the  part  of  a  gas  company,  is  a  tort,^^  and 
damages  may  be  recovered  for  all  injuries  of  which  the  breach  was 
the  proximate  cause,  such  as  the  sickness  or  death  of  wife  or  chil- 
dren caused  by  the  want  of  gas  for  fuel,  where  no  other  fuel  could 
be  obtained,*  or  the  loss  of  profits  directly  resulting  from  the  failure 
to  supply  a  store  with  gas.*  The  duty  to  supply,  it  has  been  decided, 
is  not  released  by  the  fact  that  a  contract  for  gas  is  made  with  the 
consumer,  the  contract  being  regarded  as  but  a  statement  of  the 
reasonable  conditions  under  which  the  company  is  required  to  per- 
form its  duty;  and  in  such  a  case  the  action  may  be  on  contract 
or  in  tort.*  In  England  and  a  number  of  states  in  this  country 
express  statutory  provision  is  made  for  the  imposition  of  a  penalty 
upon  a  gas  company  for  neglecting  or  refusing  to  supply  gas  to 
any  owner  or  occupier  of  premises  entitled  to  the  same.*  From  the 
standpoint  of  the  state,  a  gas  company  which  fails  to  perform  its  duty 
to  supply  gas  to  the  public,  or  which  by  an  agreement  disables  itself 
from  performing  such  duty,  forfeits  its  right  to  exercise  its  fran- 
chises and  is  subject  to  a  judgment  of  ouster  in  quo  warranto  pro- 
ceedings.* 

17.  Mackin  v.  Portland  Gas  Co.,  38   17,  36  L.R.A.  535. 

Ore.  120,  61  Pac.  134,  62  Pac.  20,  49  2.  Shepard  v.  Milwaukee  Gas  Light 
L.R.A.  596.  Co.,  15  Wis.  318,  82  Am.  Dec.  679. 

18.  Cox  V.  Maiden,  etc.,  Gas  Light       Note:  22  L.R.A.(N.S.)  588. 

Co.,  199  Mass.  324,  86  N.  E.  180,  127  3.  Coy  v.  Indianapolis  Gas  Co.,  146 

A.  S.  R.  503,  17  L.R.A.(N.S.)  1235.  Ind.  655,  46  N.  E.  17,  36  L.R.A,  535. 

lb.  Conemaugh  Gas  Co.  v.  Jacksou  4.  Capital  Gas  Co.  v.  Tonng,  109 

Farm  Gas  Co.,  186  Pa.  St.  443,  40  Atl.  Cal.  140,  41  Pac.  869,  29  L.R.A.  463; 

1000,  65  A.  S.  R.  865.  Smith  v.  Capital  Gas  Co.,  132  Cal.  209, 

20.  Birmingham    Ry.,   etc.,    Co.    v,  64  Pac.  258,  54  L.R.A.  769. 

Pratt,  187  Ala.  511,  65  So.  533,  L.R.A.  Note:  Ann.  Cas.  97. 

1915A  1208.  5.  State   v.   Portland   Natural    Gas 

1.  Carson  v.  Ft  Smith  Light,  etc.,  Co.,  153  Ind.  483,  53  N.  E.  1089,  74 

Co.,  108  Ark.  452, 158  S.  W.  129,  Ann.  A.  S.  R.  314,  53  L.R.A.  413.    See  gen- 

Cas.  1915B  92  and  note ;  Coy  v.  Indian-  erally,  Quo  WARRANTa 
apolis  Gas  Co.,  146  Ind.  655,  46  N.  E. 
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V.  Rates 

Oeneral  Principles 

35.  Duty  to  Furnish  Service  on  Equal  and  Reasonable  Terms. — 

A  rule  of  the  common  law  universally  recognized  and  enforced  is  that 
persons,  either  artificial  or  natural,  engaged  in  conducting  a  business, 
such  as  that  of  supplying  gas  to  the  community,  which  is  public  in 
its  character  or  nature,  or  which  is  impressed  with  a  public  interest, 
cannot  arbitrarily  select  their  patrons,  but  must  serve  on  equal  terms 
and  at  reasonable  rates  all  who  apply  for  service.  The  obligation 
to  furnish  service  at  a  reasonable  price  is  implied  by  law  and  is  in- 
curred by  acceptance  of  the  franchise  and  privilege  •  This  rule  can- 
not, however,  be  interpreted  as  requiring  absolute  uniformity  of  rates 
or  prices,  nor  as  prohibiting,  under  any  and  all  circumstances,  a 
discrimination  by  performing  services  for  one  person  at  a  price  or 
rate  lower  than  that  exacted  of  others '  but  an  arbitrarv  classifica- 
tion  cannot  be  made  the  basis  for  a  difference  in  rates  between  con- 
sumers.® Allowing  a  discount  for  payment  before  a  certain  day,  or 
adding  a  penalty  for  nonpayment  before  such  time,  is  not  generally 
regarded  as  an  unreasonable  discrimination,  at  least  where  the  added 
amount  or  penalty  is  not  exorbitant  or  unreasonable,*  though  there 
are  decisions  to  the  effect  that  an  ordinance  which  provides  that  it 
shall  be  unlawful  to  charge  any  person  any  rate  greater  or  less  than 
that  demanded  of  another  for  the  same  service,  and  which  prohibits 
the  collection  by  rebate,  drawback,  or  other  device  of  compensation 
for  gas  greater  or  less  than  or  different  from  the  rate  fixed  by  the 
ordinance,  prohibits  a  gas  company  from  granting  a  discount  to 
consumers  who  paid  their  bills  before  a  certain  date.*®  The  charging 
of  an  unreasonable  or  excessive  rate  will  be  enjoined  by  a  court  of 
equity." 

36.  Meter  Rent. — In  the  absence  of  any  regulation  bearing  on  the 
subject  it  seems  that  a  gas  company  may  make  a  reasonable  mini- 

6.  Richmond  Natural  Gas  Co.  v.  8.  Richmond  Natural  Gas  Co.  v. 
Clawson,  155  Ind.  659,  58  N.  E.  1049,  Clawson,  155  Ind.  659,  58  N.  E.  1049, 
51  L.R.A.  744;  Madison  v.  Madison  51  L.R.A.  744;  Indiana  Natural,  etc., 
Gas,  etc.,  Co.,  129  Wis.  249,  108  N.  Gas  Co.  v.  State,  158  Ind.  516,  63  N. 
W.  65,  116  A.  S.  R.  944,  9  Ann.  Cas.  E.  220,  57  L.R.A.  761. 

819,  8  L.R.A.(N.S.)  529.  9.  State  v.  Duluth,  105  Minn.  472, 

Notes:  117  A.  S.  R.  871;  138  A.  S.  117  N.  W.  827,  127  A.  S.  R.  581. 

R.  316.  Notes:    31    L.R.A.(N.S.)    329;    43 

And  see  supra,  par.  30.  L.R.A.(N.S.)  63. 

7.  Richmond    Natural    Gas    Co.    v.  10.  Note:  L.R.A.1915D  1088. 
Clawson,  155  Nnd.  659,  58  N.  E.  1049,  11.  Madison  v.   Madison   Gas,  etc., 
51  L.R.A.  744;  Boerth  v.  Detroit  City  Co.,  129  Wis.  249,  108  N.  W.  65,  116 
Gas  Co.,  152  Mich.  654, 116  N.  W.  628,  A.  S.  R.  944,  9  Ann.  Cas.  819  and 
18  L.R.A.(N.S.)  1197.  note,  8  L.R.A.(N.S.)  529. 
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mum  charge  per  month  as  meter  rent.^*  And  it  has  been  decided 
that  it  is  not  an  unlawful  discrimination  to  require  such  a  payment 
from  a  customer  who  uses  but  a  small  quantity  of  gas,  although 
larger  customers  axe  not  charged  therewith.^*  But  where  the  rate 
to  be  charged  for  gas  is  fixed  by  a  valid  statute  or  ordinance,  such  a 
charge  is  not  authorized.  By  accepting  the  franchise  under  such 
circumstances,  the  company  agrees  to  furnish  gas  at  the  rate  pre- 
scribed, which  necessarily  means  that  all  the  instrumentalities  neces- 
sary to  furnish  it  at  those  rates  shall  be  provided  by  the  company. 
and  a  different  rate  cannot  be  established  under  the  name  of  a  meter 
rent.^^  It  has  been  held  that  a  statute  requiring  a  gas  company  to 
furnish  to  consumers  first  class  meters  on  demand  without  making 
any  charge  therefor  does  not  attempt  to  regulate  charges  for  service. 
Consequently  a  gas  company  under  such  a  statute  is  not  prevented 
from  making  a  minimum  monthly  charge  for  gas,  sufficient  to  com- 
pensate it  for  its  outlay  and  expense  in  keeping  its  machinery  and 
appliances  in  readiness  to  supply  light  adequately.^^ 

37.  State  R^;ulatioii. — The  right  of  control  which  the  state  pos- 
sesses over  gas  companies  includes  the  power  to  regulate  the  price 
of  gas  and  to  prescribe  reasonable  rates  that  may  be  charged  by  the 
holders  of  the  franchise.^*  This  power  is  not,  however,  an  exercise 
of  the  police  power  which  cannot  be  bargained  away,  and  therefore, 
if  the  grant  of  the  charter  or  franchises  vests  in  the  company  the 
right  to  fix  the  price  of  gas  sold  by  it,  such  grant  constitutes  a  con- 
tract which  the  legislature  will  not  be  permitted  to  impair  by  a 
subsequent  reduction  in  the  price  charged,^  ^  unless  the  grant  is  sub- 

12.  Smith  y.  Capital  Gas  Co.,  132  (N.S.)  1134;  Rushville  v.  Roshyille 
Cal.  209,  64  Pac.  268,  54  L.R.A.  769,   Natural  Gas  Co.,  132  Ind.  575,  28  N. 

Notes:  11  Ann.  Cas.  748;  Ann.  Cas.  E.  853,  15  L.R.A.  321,  overruled  on 

1914D  456.  another  point  by  Lewisville   Natura^ 

13.  Smith  V.  Capital  Gas  Co.,  132  Gas  Co.  v.  State,  135  Ind.  49,  34  N.  E. 
Cal.  209,  64  Pac.  258,  54  L.RA.  769.  702,    21    LJl.A.    734;    Ridimond    v. 

14.  Montgomery  Light,  etc.,  Co.  v,  Richmond  Natural  Gas  Co.,  168  Ind. 
Watts,  165  Ala.  370,  51  So.  726,  138  82,  79  N.  E.  1031,  11  Ann.  Cas.  746 
A.  S.  R.  71,  26  L.R.A.(N.S.)  1109  and  and  note;  Madison  v.  Madison  Gas, 
note;  Louisville  Gas  Co.  v.  Dulaney,  etc.,  Co.,  129  Wis.  249,  109  N.  W.  65, 
100  Ky.  405,  38  S.  W.  703,  36  L.R.A.  116  A.  S.  R.  944,  9  Ann.  Cas.  819,  8 
125;  State  v.  Columbus  Gas-Light,  etc.,  L.R.A.(N.S.)  529. 

Co.,  34  Ohio  St.  572,  32  Am.  Rep.       Notes:  138  A.  S.  R,  72;  33  L.R.A. 
390.  181. 

Notes:  11  Ann.  Cas.  748;  Ann.  Cas.  17.  Rusbville  v.  Rushville  Natural 
1914D  456.  Gas  Co.,  132  Ind,  575,  28  N.  E.  853, 

15.  Note:  Ann.  Cas.  1914D  45*7.         15  L.R.A.  321,  overruled  on  another 

16.  People's  Gas  Light,  etc.,  Co.  v.  point  by  Lewisville  Natural  Gas  Co. 
Chicago,  194  U.  S.  1,  24  S.  Ct.  520,  v.  State,  135  Ind.  49,  34  N.  E.  702, 
48  U.  S.  (L.  ed.)  851;  Willcox  v.  Con-  21  L.R.A.  734;  Richmond  v.  Richmond 
solidated  Gas  Co.,  212  U.  S.  19,  29  Natural  Gas  Co.,  168  Ind.  82,  79  N. 
S.  Ct.  192,  53  U.  S.  (L.  ed.)  382,  15  E.  1031,  11  Ann.  Cas.  746. and  note; 
Ann.  Cas.  1034  and  note,  48  L.R.A.   State  v.  Laclede  Gas-Light  Co.,  102 
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ject  to  the  right  of  the  legislature  to  alter,  amend  and  repeal.***  The 
power  to  regulate  and  prescribe  the  charges  of  a  gas  company  is  a 
purely  legislative  function  and  must  be  exercised  by  the  legislature 
directly  or  through  some  appropriate  agency.  It  is  not  within  the 
power  of  a  court  to  fix  or  regulate  such  charges ;  *•  and  a  statute 
authorizing  a  court  to  exercise  that  power  has  been  held  unconstitu- 
tional as  an  attempt  to  delegate  to  the  judiciary  certain  legislative 
functions.^®  On  the  other  hand,  a  statute  empowering  a  state  com-' 
mission  to  fix  the  rates  to  be  charged  by  gas  companies  is  not  open 
to  objection  on  the  ground  that  it  delegates  the  legislative  power. 
The  courts  hold  that  such  a  commission  is  merely  an  administrative 
board  created  by  the  state  for  carrying  into  effect  the  will  of  the 
state  as  expressed  by  its  legislation,  and  that  the  determination  of 
reasonable  rates  can  be  more  conveniently  and  satisfactorily  done 
by  a  board  or  commission  constantly  in  session,  whose  time  is  exclu- 
sively given  to  the  matter,  than  by  the  legislature  itself.*  But  it 
has  been  held  that  where  the  legislature  has  by  statute  fixed  par- 
ticular rates,  a  statute  purporting  to  confer  on  a  commission  the 
power  to  alter  such  rates  is  invalid  because  it  is  an  attempt  to  dele- 
gate the  legislative  power.* 

38.  Municipal  Regulation. — Inasmuch  as  the  regulation  of,  gas 
rates  is  not  essential  to  the  specific  object  for  which  a  municipal  cor- 
poration is  created,  the  right  and  power  of  a  city  to  regulate  gas 
rates  must  depend  upon  express  grant,  or  upon  a  power  fairly  to  be 
implied  from  an  express  grant ;  otherwise  a  municipality  has  no  power 
to  regulate  gas  rates  except  in  franchises  at  the  time  of  the  granting 
thereof  or  by  means  of  a  contract.*  Unquestionably,  however,  the 
state  may  delegate  to  a  municipality  the  power  to  fix  reasonable  ga<? 
rates  for  companies  operating  therein.*  But  if  the  power  is  not  granted 
in  express  words,  it  will  not  be  implied  unless  it  is  clear  that  such 
was  the  intention  of  the  legislature.     Thus  it  has  been  held  that 

Afo.  472,  14  S.  W.  974,  15  S.  W.  383,  State,  136  Ind.  49,  34  N.  E.  702,  21 

12  A.  S.  R.  789.  L.K.A.  734;  Muncie  Natural  Gas  Co. 

18.  Spring  Valley  Water- Works  v.  v.  Muncie,  160  Ind.  97,  66  N.  E.  436, 
Schlottler,  110  U.  S.  347,  4  S.  Ct.  48,  60  L.R.A.  822;  Richmond  v.  Richmond 
28  U.  S.  (L.  ed.)  173.  Natural  Gas  Co.,  168  Ind.  82,  76  N. 

19.  Madison  v.  Madison  Gas,  etc.,  E.  1031,  11  Ann.  Cas.  746  and  note; 
Co.,  129  Wis.  249,  108  N.  W.  65,  116  In  re  Pryor,  55  Kan.  724,  41  Pac.  958, 
A,  S.  R.  944,  9  Ann.  Cas.  819  and  note,  49  A.  S.  R.  280,  29  L.R.A.  398;  St. 
8  L.R.A.(N.S.)  529  and  note.  Marys  v.  Hope  Natural  Gas  Co.,  71 

20.  Note:  9  Ann.  Cas.  824.  W.  Va.  76,  76  S.  E.  841,  43  L.R.A. 

1.  Saratoga    Springs    v.    Saratoga   (N.S.)    994  and  note. 
Gas,  etc.,  Co.,  191  N.  Y.  123,  83  N.  E,       Note:  49  A.  S.  R.  284. 

693,  14  Ann.  Cas.  606  and  note,  18       4.  Cedar  Rapids  Gas  Light  Co.  v. 

L.R.A.(N.S.)  713  and  note.  Cedar  Rapids,  223  U.  S.  655,  32  S.  Ct. 

2.  Notes:  18  L.R.A.(N.S.)  714;  14  389,  56  U.  S.  (L.  ed.)  594;  Richmond 
Ann.  Cas.  614.  v.  Richmond  Natural  Gas  Co.,  168  Ind. 

3.  Lewisville    Natural    Gas    Co.  v.  82,  79  N.  E.  1031,  11  Ann.  Cas.  746 
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a  statute  giving  cities  power  to  provide  for  lighting  streets,  subject 
to  such  regulations  as  the  particular  city  may  by  ordinance  impose, 
does  not  delegate  to  cities  power  to  regulate  prices  which  a  gas  com- 
pany may  charge,*  nor  is  the  exercise  of  such  power  justified  under 
a  general  power  to  provide  reasonable  regulations  for  the  safe  supply, 
distribution,  and  consumption  of  gas.*  But  even  though  not  vested 
with  legislative  authority  to  prescribe  and  regulate  rates,  a  munic- 
ipality may  by  contract  with  the  gas  company  obtain  power  to  fix 
such  rates;  the  power  to  prescribe  rates  by  contract  is  a  very  different 
power  from  the  legislative  power  regulating  rates.''  Thus,  where  a 
gas  company  is  given  the  right  to  occupy  city  streets  only  with  the 
consent  of  the  municipality  and  under  such  reasonable  regulations 
as  it  may  prescribe,  the  city  is  under  no  compulsion  to  grant  such 
right,  and,  as  the  consideration  therefor,  may  impose  such  .rate  restric- 
tions as  it  sees  fit.®  In  such  case,  however,  it  would  appear  that  the 
power  to  fix  rates  by  contract  is  subject  to  the  right  of  the  state 
subsequently  to  alter  those  rates.*  As  in  the  case  of  state  regulation, 
municipal  regulation  of  rates  is  subject  to  the  restriction  that  such 
regulation  shall  not  impair  the  obligation  of  any  contract  rights  to 
fix  charges,  which  the  gas  company  may  possess.  For  example,  where 
a  gas  company  has  accepted  an  ordinance  prescribing  maximum  rates, 
and  has  installed  its  plant  thereunder,  the  municipality  is  without 
power  to  fix  another  schedule  of  maximum  rates;  the  first  ordinance 
after  acceptance  amounts  to  a  contract,  and  cannot  be  altered  at  the 
instance  of  one  party  thereto.*®  It  has  been  held,  however,  that  a 
provision  in  an  ordinance  that  the  rates  shall  not  exceed  a  certain 

and  note;  Cedar  Rapids  Gas  Light  Co.  W.  Va.  76,  76  S.  E.  841,  43  L.R.A. 

V.  Cedar  Rapids,  144  la.  426,  120  N.  (N.S.)  994. 

W.  966,  138  A.  S.  R.  299,  48  L.R.A.       Note :  11  Ann.  Cas.  749. 

(N.S.)   1025;  East  Ohio  Gas  Co.  v.       7.  Henderson  v.  Shreveport  Gas,  etc., 

Akron,  81  Ohio  St.  33,  90  N.  E.  40,  Co.,  134  La.  39,  63  So.  616,  51  L.R.A. 

18   Ann.   Cas.   332,   26   L.R.A.(N.S.)  (N.S.)  448. 

92;  St.  Mary's  v.  Hope  Natural  Gas       Note:  15  Ann.  Cas.  1042. 

Co.,  71  W.  Va.  76,  76  6.  E.  841,  43       8.  Muncie  Natural  Gas  Co.  v.  Mnn- 

LJi.A.(N.S.)  994  and  note.  cie,  160   Ind.   97,  66  N.  B.  436,  60 

Note:  15  Ann.  Cas.  1042.  L.R.A.  822;  Boerth  v.  Detroit  City  Gas 

6.  St.  Mary's  v.  Hope  Natural  Gas  Co.,  152  Mich.  654,  116  N.  W.  628,  18 

Co.,  71  W.  Va.  76,  76  S.  E.  841,  43  L.R.A.(N.S.)     1197    and    note;     St. 

LJIA.(N.S.)  994.  Mary's  v.  Hope  Natural  Gas  Co.,  71 

Notes:   18   L.R.A.(N.S.)    1198;   11  W.  Va.  76,  76  S.  E.  841,  43  L.RA.. 

Ann.  Cos.  749.  (N.S.)  994. 

6.  LewisviUe    Natural    Gas    Co.    v.       9.  Note:  43  L.R.A.(N.S.)  995. 
Stete,  135  Ind.  49,  34  N.  E.  702,  21       10.  Rnshville   v.   Rushville  Natnral 

LJI.A.   7b4,   overruling   RushviUe   v.  Gas  Co.,  165  Ind.  162,  73  N.  E.  87,  3 

Rushville  Natural  Gas  Co.,  132  Ind.  Ann.  Cas.  86  and  note;  State  v.  Laclede 

575,  28  N.  E.  853,  15  LJt.A.  321;  In  C  as-Light  Co.,  102  Mo.  472,  14  S.  W. 

re  Pryor,  55  Kan.  724,  41  Pac.  958,  974,  15  S.  W.  383,  22  A.  S.  R.  789. 
49  A.  S.  R.  280,  29  L.R.A.  398;  St.       Notes:  49  A.  S.  R.  284;  11  Ann.  Cas. 

Mary's  v.  Hope  Natural  Gas  Co.,  71  750. 
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price,  does  not  necessarily  amount  to  a  contract  on  the^part  of  the 
city  that  the  rate  may  be  kept  up  to  the  maximum,  and  that  not- 
withstanding such  provision  the  city  may  have  power  subsequently 
to  regulate  the  rates.**  According  to  some  authorities  an  inhabitant 
of  a  town  who  takes  gas  from  a  public  service  corporation  is  a  proper 
party  to  maintain  an  action  to  restrain  the  gas  company  from  charg- 
ing a  higher  rate  than  that  agreed  upon  at  the  time  it  received 
consent  from  the  town  board  to  construct  its  pipe  lines.** 

39.  Rule  that  Prescribed  Rates  Must  Be  Reasonable. — The  power 
of  the  state  or  of  a  municipality  to  regulate  gas  rates  is  subject  to 
the  limitation  that  the  rates  prescribed  must  be  reasonable ;  the  com- 
pany is  entitled  to  a  fair  return  upon  the  value  of  its  property  at 
the  time  it  is  being  used  for  the  public.**  Whether  existing  or  pre- 
scribed rates  and  charges  afford  a  reasonable  compensation  is  a  judi- 
cial question.**  For  this  reason  a  statute  which  provides  that  the 
rates  fixed  shall  be  final  and  conclusive  as  to  their  reasonableness  is 
invalid,  since  it  deprives  the  corporation  of  its  property  without  due 
process  of  law.**  It  is  an  established  principle,  however,  that  the 
sufficiency  of  the  rate  prescribed  to  produce  a  fair  profit  upon  the 
value  of  the  property  employed  in  the  business  is  to  be  strongly 
presumed.  The  rates  must  be  plainly  unreasonable  to  the  extent  that 
their  enforcement  would  be  equivalent  to  the  taking  of  property  for 
public  use  without  such  compensation  as  under  the  circumstances 
is  just  both  to  the  owner  and  the  public.  The  burden  of  showing 
the  confiscatory  character  of  such  rates  rests,  therefore^  upon  the 
complaining  company,**  and  where  the  statutory  rate  to  be  charged 
for  gas  indicates  a  very  narrow  line  of  division  between  possible  con- 

11.  Cedar  Rapids  Gas  Li^ht  Co.  v.  9  Ann.  Cas.  819  and  note,  8  L.R.A. 
Cedar  Rapids,  223   U.  S.  655,  32  S.    (N.S.)  529. 

Ct.  389,  56  U.  S.  (L.  ed.)  594.  Note:  11  Anfl.  Cas.  750. 

12.  Note:  L.R.A.1915D  918.  And  see  infra,  par.  40,  41. 

13.  Peoria  Gas,  etc.,  Co.  v.  Peoria,  14.  Peoria  Gas,  etc.,  Co.  v.  Peoria, 
200  U.  S.  48,  26  S.  Ct.  214,  50  U.  S.  200  U.  S.  48,  26  S.  Ct.  214,  50  U.  S. 
(L.  ed.)  365;  Willeox  v.  Consolidated  (L.  ed.)  365;  Saratoga  Springs  v. 
Gas  Co.,  212  U.  S.  19,  29  S.  Ct.  192,  Saratoga  Gas,  etc.,  Co.,  191  N.  Y.  123, 
53  U.  S.  (L.  ed.)  382,  15  Ann.  Cas.  83  N.  E.  693,  14  Ann.  Cas,  606  and 
1034  and  note,  48  L.R.A.(N.S.)  1134;  note,  18  L.R.A.(N.S.)  713;  Madison 
Cedar  Rapids  Gas  Light  Co.  v.  Cedar  v.  Madison  Gas,  etc.,  Co.,  129  Wis. 
Rapids,  144  la.  426,  120  N.  W.  966,  249,  108  N.  W.  65,  116  A.  S.  R.  944, 
138  A.  S.  R.  299,  48  L.R.A.(N.S.)  9  Ann.  Cas.  819  and  note,  8  L.R.A 
1025;  Saratoga  Springs  v.   Saratoga    (N.S.)  529. 

Gas,  etc.,  Co.,  191  N.  Y.  123,  83  N.  E.  Notes:  138  A.  S.  R.  317;  11  Ann. 

693,  14  Ann.  Cas.  606  and  note,  18  Cas.  751. 

L.R.A.(N.S.)  713;  St.  Mary's  v.  Hope  16.  Note:  14  Ann.  Cas.  615. 

Natural  Gas  Co.,  71  W.  Va.  76,  76  S.  16.  WiUcox  v.  Consolidated  Gas  Co., 

E.  841.  43  L.R.A.(N.S,)  994;  Madison  212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S. 

V.  Madison  Gas,  etc.,  Co.,  129  Wis.  (L.  ed.)  382,  15  Ann.  Cas.  1034  and 

249,  108  N.  W.  65,  116  A.  S.  R.  944,  note,  48  L.R.A.(N.S.)  1134;  Lincoln 
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fiscation  and  proper  regulation  as  based  upon  the  value  of  the  gas 
company's  property,  and  the  division  depends  upon  the  varying 
opinions  of  witnesses  as  to  such  value  and  upon  the  apprehended 
result  of  operating  under  such  rate,  a  court  of  equity  should  not 
restrain  the  enforcement  of  such  rate  until  a  fair  trial  has  been  made 
of  continuing  the  business  thereunder.*'  It  would  seem  that  the 
reasonableness  of  a  statutory  rate  may  not  be  reviewed  at  the  instance 
of  the  consumer,  for  the  reason  that  the  people  speak  through  the 
legislature  and  thereby  voluntarily  bind  themselves  and  all  the  sub- 
divisions -of  their  government.** 

Elements  Entering  into  Reasonableness  of  Rates 

40.  In  General. — To  enable  a  court  to  ascertain  whether  the  adop- 
tion of  rates  prescribed  by  statute  or  ordinance  will  operate  as  a  con- 
fiscation of  the  gas  company's  property  without  due  process  of  law, 
three  findings  of  fact  are  primarily  essential  as  a  basis  for  calcula- 
tion: (1)  the  present  reasonable  value  of  the  company's  plant 
engaged  in  the  regulated  business;  (2)  the  amount  of  gas  furnished 
consumers;  (3)  the  cost  of  gas  manufactured  and  distributed  to 
consumers.  With  these  data  as  a  basis  the  court  is  able  to  estimate 
the  profits  the  plant  will  be  likely  to  yield  from  sales  of  gas  at  the 
price  fixed  by  the  statute  or  ordinance,  and,  by  comparison  of  these 
profits  with  the  value  of  the  property,  determine  as  near  as  may  be 
whether  the  return  for  the  services  rendered  the  public  is  so  inadequate 
as  to  prove  destructive  of  the  gas  company's  investment.**  In  the  ab- 
sence of  specific  findings  of  fact  on  such  matters  by  the  lower  court, 
there  is  nothing  on  which  an  appellate  court  can  base  an  opinion 
on  the  question  of  reasonableness  of  rates,  and  the  cause  will  be 
remanded  for  a  full  report.®^  As  a  general  rule  the  value  of  the 
property  is  to  be  'determined  as  of  time  when  the  inquiry  regard- 
ing the  rate  is  made,  except  perhaps  when  the  property  has  increased 
in  value  since  its  acquisition  so  enormously  as  to  render  a  rate  per- 
mitting a  reasonable  return  upon  it  unjust  to  the  public*     It  has 

Gas,  etc.,  Co.  v.  lincoln,  223  U.  S.  A.   S.  R.   868,  15  L.R.A.(N.S.)    76a 

349,  32  S.  Ct.  271,  56  U.  S.  (L.  ed.)  and  note. 

466;  Cedar  Rapids  Gas  Light  Co.  v.  19.  Lincoln  Gas,  etc.,  Co.  v.  Lincoln, 

Cedar  Rapids,  144  la.  426,  120  N.  W.  223  U.  S.  349,  32  S.  Ct.  271,  56  U.  S. 

966, 138  A.  S.  R.  299,  48  L.R.A.(N.S.)  <L.  ed.)  466;  Cedar  Rapids  Gas  Light 

1025.  Co.  V.  Cedar  Rapids,  144  la.  426,  120 

Note:  138  A.  S.  R.  317.  N.  W.  966, 138  A.  S.  R.  299,  48  L.R.A. 

17.  WiUcox  V.  Consolidated  Gas  Co.,  (N.S.)  1025. 

212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S.  Note :  15  Ann.  Cas.  1042. 

(L.  ed.)   382,  15  Ann.  Cas.  1034,  48  20.  Lincoln  Gas,  etc.,  Co.  y.  Lincoln, 

L.R.A.(N,S.)  1134.  223  U.  S.  349,  32  S.  Ct.  271,  56  M.  S. 

18.  Brooklyn  Union  Gas  Co.  v.  New  (L.  ed.)  466. 

York,  188  N.  Y.  334,  81  N.  E.  141, 117       1.  WDlcox  v.  Consolidated  Gas  Co., 
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been  decided  that  the  value  of  property  owned  by  a  gas  company 
does  not  depend  upon  Uie  manner  in  which  title  was  acquired;  no 
deduction  is  to  be  made  for  property  donated  to  the  company.* 

41,  What  Constitutes  Reasonable  Return. — What  compensation 
will  be  reasonable  is  a  question  of  fact  to  be  determined  in  the  light 
of  the  evidence  in  each  particular  case.  No  court  of  last  resort  has 
undertaken  to  say  what  per  cent  on  the  value  such  an  investment 
should  yield  its  owners  in  all  cases.  Such  compensation  must  depend 
greatly  upon  circumstances  and  locality;  among  other  things,  the 
amount  of  risk  in  the  business  is  a  most  important  factor,  as  well  as 
the  locality  where  the  business  is  conducted,  and  the  rate  expected 
and  usually  realized  there  upon  investments  of  a  somewhat  similar 
nature  with  regard  to  the  risk  attending  them.  There  may  be  other 
matters  which  in  some  cases  might  also  be  properly  taken  into  account 
in  determining  the  rate  which  an  investor  might  properly  expect 
or  hope  to  receive,  and  which  he  would  be  entitled  to  without  le^ala- 
tive  interference.  The  less  risk,  the  less  right  to  any  unusual  returns 
upon  the  investments.*  Thus,  in  an  investment  in  an  established  gas 
company  which  has  exclusive  privileges,  the  risk  is  reduced  almost 
to  a  minimum,  and  a  rate  which  will  permit  a  return  of  six  per 
cent  will  not  be  held  to  be  unreasonable.* 

42.  Valuation  of  Plant. — The  value  of  the  plant  is  to  be  estimated 
in  its  entirety,  rather  than  by  the  addition  of  estimates  on  its  compo- 
nent parts,  though  the  latter  course  will  materially  aid  in  determin- 
ing the  value.*^  Elements  which  must  be  taken  into  consideration 
in  each  case  are  the  original  cost  of  construction,  the  amount  expended 
in  permanent  improvements,  the  amount  and  ntiarket  value  of  its 
bonds  and  stock,  the  present  as  compared  with  the  original  cost  of 
construction,  the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed  by  statute,  and  the  sum  required  to  meet 
operating  expenses.*  A  reasonable  allowance  for  interest  on  the  cost 
of  the  plant  during  construction  appears  to  be  recognized  as  a  proper 
capital  charge.'  In  ascertaining  values  in  this  way,  the  worth  of  a 
new  plant  of  equal  capacity,  efficiency,  and  durability,  with  proper 

212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S.  212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S. 

(L.  ed.)  382,  15  Ann.  Cas.  1034  and  (L.  ed.)   382,  15  Ann.  Cas.  1034,  48 

note,  48  L.R.A.(N.S.)  1134  and  note.  L.R.A.(N.S.)  1134. 

Note:  48  L.R.A.  1196  et  seq.  6.  Cedar  Rapids  Gas  Light  Co.  v. 

2.  Note:  48  L.R.A.(N.S.)  1208.  Cedar  Rapids,  144  la.  426, 120  N.  W. 

3.  Willcox  V.  Consolidated  Gas  Co.,  966, 138  A.  S.  R.  299,  48  L.R.A.(N.S.) 
212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S.  1026. 

(L.  ed.)  382,  15  Ann.  Cas.  1034  and  6.  Cedar  Rapids  Gas  light  Co.  v. 

note,   48   L.R,A.(N.S.)    1134;    Cedar  Cedar  Rapids,  144  la.  426,  120  N.  W. 

Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  966, 138  A.  S.  R.  299,  48  L.R.A.(N.S.) 

144  Ta.  426,  120  N.  W.  966,  138  A.  S.  1025. 

R.  299,  48  L.R.A.(N.S.)  1025.  Note:  15  Ann.  Cas.  1042. 

4.  Willcox  V.  Consolidated  Gas  Co.,  7.  Note:  48  L.R.A.(N.S.)   1043. 
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discounts  for  defects  in  the  old  and  depreciation  for  use,  should  be 
the  measure  of  value  rather  than  the  cost  of  exact  duplication.^  It 
has  been  held  that  nothing  can  be  allowed  for  the  promotion  and 
organization  of  tlie  company,  on  the  ground  that  it  is  immaterial 
by  whom  the  plant  may  be  owned  in  estimating  its  value,*  but  there 
is  also  well  considered  autliority  in  favor  of  the  propriety  of  such 
an  item  as  an  element  in  the  value  of  the  plant.^®  A^ide  from  the 
intangible  element  of  good  will,  the  fact  that  the  plant  is  in  success- 
ful operation  constitutes  an  element  of  value.^*  Moreover,  in  deter- 
mining what  is  a  fair  return  to  the  company,  there  can  be  no  doubt 
as  to  the  justice  of  some  allowance  for  depreciation.  A  public  service 
corp)oration  is  under  no  obligation  to  sacrifice  its  property  for  the 
public  good.  Nor  is  it  bound  to  see  its  property  gradually  wasted 
by  wear  and  decay  without  making  provision  for  its  replacement. 
It  is  entitled  to  earn  enough  not  only  to  meet  the  expenses  of  cur- 
rent repairs,  but  also  to  provide  means  for  replacing  the  parts  of 
the  plant  when  these  can  no  longer  be  used.*®  The  total  allowance 
for  this  purpose,  it  has  been  ruled,  should  be  computed  upon  the  basis 
of  the  average  actual  expenditures.**  Lots  and  houses  rented  by  a 
gas  company  which  are  not  required  for  the  immediate  expansion 
of  the  plant,  and  property  which  has  been  discarded  and  forms  no 
part  of  it,  are  not  to  be  considered  in  estimating  its  value.*^ 

43,  Valuation  of  Pipes. — In  estimating  the  value  of  cast-iron 
mains  and  pipes  in  the  ground,  the  price  on  the  particular  day  the 
ordinance  was  enacted  should  not  be  taken  as  the  criterion  of  value. 
The  cost  of  the  pipe,  the  price  at  which  it  ordinarily  had  sold,  in 
connection  with  existing  prioas  at  the  time,  should  be  considered  in 
connection  with  depreciation  by  inevitable  decay.  And  in  estimating 
the  increase  of  value  of  pipes  and  mains  because  of  being  under- 
neath the  pavement,  while  the  value  may  be  somewhat  enhanced 
because  of  the  location,  the  entire  immediate  cost  of  opening  and 
replacing  the  pavement  is  not  the  criterion  for  value  which  should 

8.  Cedar  Rapids  Gas  Light  Co.  v.  15  Ann.  Cas.  1042. 

Cedar  Rapids,  144  la.  426,  120  N.  W.       12.  Lincoln  Gas,  etc.,  Co.  v.  Liocolo, 

966, 138  A.  S.  R.  299,  48  L.R.A.(N.S.)  223  U.  S.  349,  32  S.  Ct.  271,  56  U.  S. 

1025.  (L.  ed.)  466;  Cedar  Rapids  Gas  Light 

Note:  38  L.R.A.(N.S.)  1211.  Co.  v.  Cedar  Rapids,  144  la.  426,  120 

9.  Cedar  Rapids  Gas  Light  Co.  v.  N.  W.  968, 138  A.  S.  R.  299,  48  LR.A. 
Cedar  Rapids,  144  la.  426,  120  N.  W.  (N.S.)  1025. 

966, 138  A.  S.  R.  299,  48  LJR.A.(N.S.)  Note:  38  L.R.A.(N.S.)  1211  et  seq. 

1025.  13.  Note:  38  L.R.A.(N.S.)   121L 

10.  Note:  48  L.R.A.(N.S.)  1048.  14.  Cedar  Rapids  Gas  light  Co.  v. 

11.  Cedar  Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  144  la.  426,  120  N.  W. 
Cedar  Rapids,  144  la.  426,  120  N.  W.  966, 138  A.  S.  R.  299,  48  L.R.A.(N.S.) 
966, 138  A.  S.  R.  299,  48  L.R.A.(N.S.)  1025. 

1025.  Note:  15  Ann.  Cas.  1043. 

Notes:  48  LJR.A.(N.S.)  1092  et  seq.; 
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be  adopted.  The  fact  that  the  paved  streets  are  paralleled  by  unpaved 
alleys  or  parkings  in  which  pipes  might  be  laid  without  removing 
the  pavement  is  entitled  to  consideration.  Nor  is  it  to  be  forgotten 
that  pavements  yield  to  the  ravages  of  time,  and  that  with  new  pave- 
ments new  pipe  may  be  laid.** 

44.  Franchise  as  Element  of  Value. — As  a  general  principle,  it 
may  be  said  that  the  franchise  of  a  gas  company  to  occupy  the  public 
highways  is  property  which  cannot  be  taken  or  used  by  others  with- 
out compensation;  and  the  reasonable  value  of  such  franchise  is 
therefore  an  element  which  must  be  considered  in  estimating  the 
entire  value  of  the  company's  plant.**  This  rule  seems  unquestion- 
able so  far  as  applying  to  cases  in  which  a  lump  sum  was  paid  in 
advance  for  the  franchise ;  and  the  tendency  of  the  courts  is  to  allow 
franchise  values  even  though  nothing  was  paid  therefor.  The  com- 
missions; on  the  other  hand,  generally  adhere  strictly  to  the  rule 
that  corporations  shall  not  be  allowed  to  base  rates  on  franchises 
that  have  been  granted  to  them  for  nothing,  on  the  theory  that  the 
public  should  not  be  required  to  pay  a  yearly  profit  on  privileges 
which  have  been  granted  for  the  benefit  of  the  service.  In  some 
states  it  is  provided  by  statute  that  franchises  shall  not  be  capital- 
ized in  excess  of  the  amount  actually  paid  therefor.  The  valuation 
of  the  franchise  is  a  matter  difficult  to  determine,  and  must  be  found 
from  a  consideration  of  such  facts  as  the  net  earnings  of  the  com- 
pany, the  period  of  duration  of  the  franchise  itself,  whether  per- 
petual, indeterminate  or  limited,  or  whether  subject  to  repeal  or 
otherwise,  and  the  exclusive  or  non-exclusive  character  of  the  privi- 
leges granted.*'  In  determining  whether  there  has  been  an  increase 
in  the  vilue  of  such  a  franchise  the  fact  that  there  has  been  a  great 
increase  in  the  amount  of  gas  supplied  and  that  the  tangible  prop- 
erty of  the  company  has  greatly  advanced  in  value  cannot  neces- 
saiily  be  taken  as  an  indication  of  a  like  proportional  increase  in 
the  value  of  the  franchise  itself;  for  example,  the  value  of  the  franchise 
may  be  founded  upon  the  failure  of  the  legislature  to  regulate  the 
rates  charged  by  the  company,  in  which  case  the  very  fact  of  inter- 
ference by  the  legislature  would  materially  and  unfavorably  affect 
the  value  of  the  franchise.*®  It  has  been  held  that  the  rule  disallow- 
ing franchise  values  is  not  affected  by  the  fact*  that  stock  has  been 

15.  Cedar  Rapids  Gas  light  Co.  v.  Note:  48  L.R.A.(N.8.)  1063  et  acq. 
Cedar  Rapids,  144  la.  426,  120  N.  W.  17.  Note:  48  L.R.A.(N.S.)  1063  et 
966, 138  A.  S.  R.  299,  48  L.R.A(N.S.)    seq. 

1025.  18.  Willcox  V.  Consolidated  Gas  Co., 

Note:  15  Ann.  Cas.  1043.  212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S. 

16.  Willcox  V.  Consolidated  Gas  Co.  (L.  ed.)  382,  15  Ann.  Cas.  1034,  48 
212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S.  L.R.A.(N.S.)  1134. 

(L.  ed.)   382,  15  Ann.  Cas.  1034,  48       Note:  48  L.R.A.(N.S.)  1078. 
L.R.A.(N.S.)  1134. 
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issaed  on  the  strength  of  the  value  of  special  franchises  at  the  time 
of  a  consoIidatioD  of  corporations ;  ^*  but,  on  the  other  band,  there 
is  authority  to  the  effect  that  where  the  validity  of  a  consolidation 
of  gas  companies  has  been  unquestioned  for  many  years,  and  the 
stock  issued  by  the  consolidated  company  has  been  dealt  in  on  the 
assumption  of  the  validity  of  the  valuation  placed  upon  the. prop- 
erty and  franchises  of  the  constituent  companies  at  the  time  of  the 
consolidation,  the  valuation  placed  upon  such  franchises  should  be 
accepted  by  the  courts  as  conclusive  of  the  value  thereof  at  the  time 
of  such  consolidation,  as  a  basis  for  determining  whether  the  statu- 
tory rate  to  be  charged  for  gas  yields  a  fair  return.** 

45.  Goodwill  as  Element  of  Value. — ^Unquestionably,  if  a  gas  com- 
pany has  a  monopoly  of  the  gas  business  of  a  municipality,  in  esti- 
mating the  value  of  its  property  as  a  basis  for  determining  the  reason- 
ableness of  the  statutory  price  to  be  charged  for  gas,  no  allowance 
can  be  made  for  goodwill;  such  a  company  cannot  acquire  a  good- 
will, for  its  customers  have  no  choice  of  where  they  will  go  to  buy.* 
It  would  seem,  however,  that  where  competition  exists  goodwill  is 
as  important  an  asset  of  a  public  utility  company  as  of  any  other 
concern,  but.  the  tendency  even  in  such  case  appears  to  be  to  dis- 
allow goodwill  as  an  element  of  value  in  determining  the  reasonable- 
ness of  gas  rates.* 

VI.  Liabilities  of  Gas  Companirs 

Negligence  in  Escape  or  Explosion  of  Oas 

46.  Duty  to  Exercise  Proper  Care  Generally. — It  is  a  well  estab- 
lished rule  that  a  higher  degree  of  care  and  vigilance  is  required  in 
dealing  with  a  dangerous  agency  than  in  the  ordinary  affairs  of  life 
or  business,  which  involve  little  or  no  risk  of  injury  to  persons  or 
property,*  and  in  view  of  the  highly  dangerous  charactor  of  gas 
and  its  tendency  to  escape,  a  gas  company  must  use  a  degree  of  care 
to  prevent  the  escape  of  gas  from  its  pipes  commensurate  to  the  danger 
which  it  is  its  duty  to  avoid,  and  if  it  fails  to  exercise  this  degree 
of  care  and  injury  results  therefrom,  the  company  is  liable,  provided 

19.  Note:  48  L.R.A.(N.S.)  1066.  594;  Cedar  Rapids  Gas  Light  Co.  v. 

20.  Willcox  V.  Consolidated  Gas  Co.,  Cedar  Rapids,  144  la.  426,  120  N.  W. 
212  U.  S.  19,  29  S,  Ct.  192,  53  U.  S.  966, 138  A.  S.  R.  299,  48  L.R.A.(N.S.> 
(L.  edO  382,  15  Ann.  Cas.  1034,  48  1025. 

L.R.A.(N.S.)  1134.  Note:  48  L.R,A.(N.S.)   1147. 

1.  Willcox  V.  Consolidated  Gas  Co.,  2.  Note:  48  L.R.A.(N.S.)  1147. 

212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S.  For   the   definition   and   nature   of 

(L.  ed.)   382,  15  Ann.  Cas.  1034,  48  goodwill,  and  the  propriety  of  its  con- 

LJR.A.(N.SO  1134;  Cedar  Rapids  Gbs  sideration  as  an  asset,  see  Goodwill, 

light  Co.  V.  Cedar  Rapids,  223  U.  S.  post. 

655,  32  S.  Ct  389|  56  U.  S.  (L.  ed.)  3.  See  geaerally,  Negligkncb. 
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the  person  suffering  the  injury  either  in  person  or  in  property  is 
free  from  contributory  negligence.*  While  no  absolute  standard  of 
duty  can  be  prescribed,  it  has  been  held  that  every  reasonable  pre- 
caution suggested  by  experience  and  the  known  danger  of  the  escape 
of  gas  ought  to  be  taken.'  The  company  is  bound  to  adopt  and  use 
appliances  by  which  it  can  regulate  and  keep  under  control  such  a 
volatile  and  explosive  substance,  and  to  inclose  or  protect  these  appli- 
ances so  as  to  render  them  reasonably  secure  and  ready  for  use.* 
On  the  other  hand,  since  gas  is  a  useful  and  almost  indispensable 
article,  the  manufacture  and  sale  of  which  are  not  illegal,  it  is  gen- 
erally held  that  a  gas  company  is  not  an  insurer  of  its  pipes  and 
is  not  liable  for  failure  to  keep  them  in  such  condition  as  to  pre- 
vent absolutely  the  escape  of  gas,  where  it  has  used  the  proper  degree 
of  care  to  that  end.'  Where,  however,  the  statute  under  which  a 
company  is  authorized  to  transport  natural  gas  through  the  streets 

4.  Pine   Bluff   Water,   etc.,    Co.   v.  71  W.  Va.  417,  76  S.  E.  845,  Ann. 

Schneider,  62  Ark.  109,  34  S.  W.  547,  Cas.  1914C  341  and  note. 

33  L.R.A.  366;  Pulaski  Gas  Light  Co.  Notes:  70  Am.  Dec.  488;  51  A.  S.  R. 

V.  McClintock,  97  Ark.  576, 134  S.  W.  684;  29  L.R.A.  338. 

1189,  1199,  32  L.R.A.(N.S.)  825;  Mis-  5.  Triple-State    Natural    Gas,    etc., 

sissinewa  Min.  Co.  v.  Patton,  129  Ind.  Co.  v.  Wellman,  114  Ky.  79,  70  S.  W. 

472,  28  N.  E.  1113,  28  A.  S.  R.  203;  49,  1  Ann.  Cas.  64  and  note;  Con- 

Lebanon  Light,  etc.,  Co.  v.  Leap,  139  solidated    Gas    Co.    of    Baltimore    v. 

Ind.  443,  39  N.  E.  57,  29  L.R.A.  342;  Crocker,  82  Md.  113,  33  Ati.  423,  31 

Richmond  Gas  Co.  v.  Baker,  146  Ind,  L.R.A.  785;  Koelsch  v.  Philadelphia 

600,  45  N.  E.  1049,  36  L.R.A.  683;  Co.,  152  Pa.  St.  355,  25  Atl.  522,  34 

Louisville  Gas  Co.  v.  Guelat,  150  Ky.  A.  S.  R.  653,  18  L.RJI.  759;  Heh  v. 

583,  150  S.  W.  656,  42  L.R.A.(N.S.)  Consolidated  Gas  Co.,  201  Pa.  St.  443, 

703 ;  Consolidated  Gas  Co.  v.  Connor,  50  Atl.  994,  88  A.  S.  R.  819. 

114  Md.  140,  78  Atl.  725,  32  L.R.A.  Notes:  32  L.R.A.(N.S.)   809;  Ann. 

(N.S.)  809  and  note;  Holly  v.  Boston  Cas.  1914C  344. 

Gaslight  Co.,  8  Gray  (Mass.)  123,  69  6.  McKenna  v.  Bridgewater  Gas  Co^ 

Am.    Dec.    233   and   note;    Gould   v.  193  Pa.  St.  633,  45  AtL  52,  47  L.R.A. 

Winona  Gas  Co.,  100  Minn.  258,  111  790 ;  Heh  v.  Consolidated  Gas  Co.,  201 

N.  W.  254, 10  L.R.A.(N.S.)  889;  Man-  Pa.  St.  443,  50  Atl.  994,  88  A.  S.  R. 

ning  V.    St.   Paul   Gaslight   Co.,   129  81^;  Butcher  v.  Providence  Gas  Co., 

Minn.  55, 151  N.  W.  423,  L.R.A.1915B  12  Jl.  I.  149,  34  Am.  Rep.  626. 

1022  and  note;  Dow  v.  Winnipesaukee  ^^q    '^*              *                 ' 

Gas,  etc.,  Co.,  69  N.  H.  312,  41  Atl.  ^%'  «  .  ,    ow     xt  ♦      in 

288,  76  A.  S.  R.  173,  42  L.R.A.  569;  ^^'  ^w^\V^^^^i?*^^'H^ 

Schmeer  v.  Gas  Light'Co.  of  Syracuse',  g>-  -  ^.f^^^  ^^^  ^^  ^^jj.^  ^^^^ 

147  NY.  529,  42  N  E.  202,  30  L.R  A.  S/cts  Co'^t  Q.J^S^lAj:'^, 

653;   Donahue  v    Keystone  Gas  Co  ^^q  g   ^   ggg   42  L.R.A.(N.S,)  703; 

181  N.  Y.  313,  73  N.  E.  1108,  106  A.  Qould  v.  Winona  Gas  Co.,  100  Minn. 

S.  R.  549,  70  L.R.A.  761;  Diehle  v.  258,  111  N.  W.  254,  10  L.R.A.(N.S.) 

United  Gas  Imp.  Co.,  225  Pa.  St.  494,  889 ;    Schmeer   v.   Gas   Light   Co.    of 

74  Ati.  349,  133  A.  S.   R.  888  and  Syracuse,  147  N.  Y.  529,  42  N.  E.  202, 

note;  Barrickman  v,  Marion  Oil  Co.,  30  L.R.A.  653. 

45  W.  Va.  634,  32  S.  E.  327,  44  L.R.A.  Notes:  32  L.R.A.(N.S.)   810;  Ann. 

92;  Dawler  v.  Citizens'  Gas,  etc.,  Co.,  Cas.  1914C  345. 
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of  a.  city  expressly  provides  that  such  company  shall  be  liable  for 
any  damages  that  may  result  from  the  transportation,  it  has  been 
held  that  this  imposes  on  the  company  the  duty  of  keeping  under 
its  control  the  gas  while  transporting  the  same,  and  if  damages  should 
result  to  others  without  their  fault,  by  the  explosion  of  the  gas  while 
being  transported,  the  company  will  be  liable  therefor,  although  not 
negligent.^  The  duty  to  exercise  care  to  prevent  injury  by  the  escape 
or  explosion  of  gas  exists  in  the  construction  as  well  as  in  the  oper- 
ation of  the  company's  works,*  and  it  has  been  decided  tliat  it  can- 
not be  avoided  by  letting  out  the  construction  work  to  an  independent 
contractor.^® 

47.  Duty  of  Inspection. — A  gas  company  not  only  must  see  that 
its  pipes  and  fittings  are  of  such  material  and  workmanship  and  are 
laid  in  the  ground  with  such  skill  and  care  that  gas  will, not  escape 
therefrom  when  new,  but  it  must  maintain  such  a  system  of  inspec- 
tion as  will  insure  reasonable  promptness  in  the  detection  of  leaks 
that  may  occur  from  the  deterioration  of  the  material  of  the  pipes, 
or  from  any  other  cause  within  the  circumspection  of  men  of  ordi- 
nary skill  in  the  business;  and  a  failure  to  take  such  precaution  is 
negligence.*^  It  has  been  held,  however,  that  this  does  not  require 
a  constant  inspection  to  be  kept  up  all  along  the  lines  of  the  com- 
pany, without  reference  to  the  existence  or  nonexistence  of  a  probable 
cause  for  the  occurrence  of  leaks  or  escape  of  gas.**  Inspectors  are 
not  bound  to  assume  that  either  a  blunderer  or  a  criminal  will  tamper 
with  the  apparatus  of  the  company,  €uid  a  failure  to  detect  such  inter- 
ference, where  it  is  not  indicated  by  any  external  signs,  does  not 

8.  Ohio  Gas-Fuel  Co.  v.  Andrews,  69  N.  H.  312,  41  Atl.  288,  76  A.  S. 
50  Ohio  St.  695,  35  N.  E.  1059,  29  R.  173,  42  L.R.A.  569;  Koelsch  v, 
hJtJi.  337.  Philadelphia  Co.,  152  Pa.  Ct.  355,  25 

9.  Gray  v.  Boston  Gaslight  Co.,  114  Atl.  522,  34  A.  S.  R.  653,  18  L.R.A, 
Mass.  149,  19  Am.  Rep.  324;  Diehle  759;  Heh  v.  Consolidated  Gas  Co.,  203 
V.  United  Gas  Imp.  Co.,  225  Pa.  St.  Pa.  St  443,  50  Atl.  994,  88  A.  S.  R. 
494,  74  Atl.  349, 133  A.  S,  R.  888  and  819 ;  Barrickman  v.  Marian  Oil  Co., 
note.  45  W.  Va.  634,  32  S.  E,  327,  44  L.R.A. 

Notes:   29  L.R.A.  340;  32  L.RA..  92. 

(N.S.)  814.  Notes:  70  Am.  Dec.  489;  29  L.R.A. 

IOl  Lebanon  light,  etc.,  Co.  v.  Leap,  340;  Ann.  Cas.  1914C  345. 

139  Ind.  443,  39  N  .E.  57,  29  L.R.A.  12.  Consolidated  Gas  Co.  of  Balti- 

342  and  note.  more  v.  Crocker,  82  Md.  113,  33  Atl. 

Note:  32  L.R.A.(N.S.)  814.  423,  31  L.R.A.  785;  Consolidated  Gas 

11.  Pine  Bluff  Water,  etc.,  Co.  t.  Co.  v.  Getty,  96  Md.  683,  54  AU.  660. 

Schneider,  62  Ark.  109,  34  S.  W.  547,  94  A.  S.  R.  603;  Koelsch  v.  PJiila- 

33  L.R.A.  366;  Louisville  Gas  Co.  v.  delphia  Co.,  152  Pa.  St.  355,  25  Atl. 

Guelat,  150  Ky.  583,  150  S.  W.  656,  522,  34  A.  S.  R.  653,  18  L.R.A.  759; 

42    L.R.A.(N.S.)    703;    Consolidated  McKenna  v.  Bridgewater  Gas  Co.,  193 

Gas  Co.  of  Baltimore  v.  Crocker,  82  Pa.  St.  633,  45  Atl,  52,  47  L.R.A.  790. 

Md.  113,  33  Atl.  423,  31  L.R.A.  785;  Notes:   29   L.R.A.   341;   Ann.   Cas. 

Dow  V,  Winnipesaukee  Gas,  etc.,  Co.,  1914C  346. 
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show  negligence.**  It  is  generally  held  to  be  a  question  of  fact  for 
the  jury  under  all  of  the  circumstances  of  a  case  whether  a  gas 
company  has  used  reasonable  care  in  inspecting  its  pipes  so  as  to 
prevent  injuries  from  gas  escaping  therefrom,**  or  whether  an  inspec- 
tion which  failed  to  discover  what  other  persons  in  the  same  position 
as  the  inspector  were  aware  of  was  a  due  and  reasonable  inspection.** 
48.  Notice  of  Defects  in  Pipes.— After  the  company  has  notice  of  a 
break  in  its  pipes  from  which  gas  may  escape  and  injure  persons  or 
property,  it  must  as  soon  as  practicable  by  the  use  of  due  promptitude 
and  diligence  secure  its  gas,  either  by  cutting  oflf  the  flow  or  repair- 
ing the  break,  so  as  to  guard  against  such  injurious  consequences.** 
It  cannot  discharge  this  duty  by  assuming  without  knowing  that  the 
leak  proceeds  from  one  source,  when,  in  fact,  it  proceeds  from  a  totally 
different  source  which  could  have  been  discovered  by  proper  inspec- 
tion.*' It  is  immaterial  how,  by  what  means,  or  through  whom,  a 
gas  company  obtains  notice  of  a  defect  in  its  pipes,  if  it  actually 
receives  notice;**  unquestionably,  notice  given  to  an  agent  or  em- 
ployee is  sufficient.**  The  fact  that  the  connection  used  on  a  gas 
main  at  the  time  it  was  put  down  was  the  kind  commonly  used 
has  been  held  not  to  aflFect  the  question  of  liability  for  failure  to 
repair  a  leak  in  the  connection  after  it  occurred,  and  after  the  com- 
pany had  notice  thereof.  And  if  the  company  has  knowledge  of 
the  imperfect  condition  of  its  pipes  it  is  not  necessary  to  show  that 
in  a  particular  occasion  it  knew  that  gas  was  escaping  therefrom, 

13.  McKenna  v.  Bridgewater  Gas  33  Atl.  423,  31  L.R.A.  785;  Consoli- 
Ca.,  193  Pa.  St.  633,  45  Atl.  52,  47  dated  Gas  Co.  v.  Getty,  96  Md.  683, 
L.R.A.  790.  54  Atl.  660,  94  A.  S.  R.  603;  Koelsch 

14.  Louisville  Gas  Co.  v.  Guelat,  150  v.  Philadelphia  Co.,  152  Pa.  St.  355, 
Ky.  583,  150  S.  W.  656,  42  L.R.A.  25  Atl.  522,  34  A.  S.  R.  653, 18  L.R.A. 
(N.S.)   703;  Consolidated  Gas  Co.  v.  759. 

Getty,  96   Md.  683,'  54  Atl.   660,  94       Notes:   70  Am.  Dec.  488;  42  Am. 

A.  S.  R.  603;  Koelsch  v.  Philadelphia  Rep.  391;  32  L.R.A. (N.S.)  818;  L.RA. 

Co.,  152  Pa.  St.  355,  25  Atl.  522,  34  1915E  1026,  1027;  Ann.  Cas.  1914C 

A.  S.  R.  653,  18  L.R.A.  759;  Heh  v.  346. 

Consolidated  Gas  Co.,  201  Pa.  St.  443,       17.  Consolidated  Gas  Co.  of  Balti- 

50  Atl.  994,  88  A.  S.  R.  819.  more  v.  Crocker,  82  Md.  113,  33  Atl. 

Note:   Ann.   Cas.  1914C  346.  423,  31  L.R.A.  785;  Consolidated  Gas 

15.  Consolidated  Gas  Co.  v.  Connor,  Co.  v.  Connor,  114  Md.  140,  78  Atl. 
114  Md.  140,  78  Atl.  725,  32  L.R.A.  725,  32  L.R.A.(N.S.)  809  and  note. 
(N.S.)  809  and  note;  Schmeer  v.  Gas       Note:  Ann.  Cas.  1914C  348.      ' 
Light  Co.  of  Syracuse,  147  N.  Y.  529,       18.  Note:  Ann.  Cas.  1914C  347. 
42  N.  E.  202,  30  L.R.A.  653.  19.  Consumers'    Gas    Trust    Co.    v. 

Note:  Ann.  Cas.  1914C  346.  Perrego,  144  Ind.  350,  43  N.  E.  306, 

16.  Pine   Bluff  Water,  etc.,   Co.  v.  32  L.R.A.  146;  Diehle  v.  United  Gaa 
Schneider,  62  Ark.  109,  34  S.  W.  547,  Imp.  Co.,  225  Pa.  St.  494,  74  Atl.  349, 
33  L.R.A.  366;  Richmond  Gas  Co.  v.  133  A.  S.  R.  888  and  note. 
Baker,  146  Ind.  600,  45  N.  E.  1049,  Notes:  32  L.R.A.(N.S.)   818;  Ann. 
36  L.R.A.  683;  Consolidated  Gas  Co.  Cas.  1914C  344,  347. 

of  Baltimore  v.  Crocker,  82  Md.  113, 
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as  from  the  condition  of  the  pipes  it  is  bound  to  know  that  the  gas 
will  escape.  The  liability  for  injuries  caused  by  escaping  gas  does 
not  depend  on  notice  of  the  defect  allowing  the  escape  where  the 
defect  is  due  to  the  improper,  careless  and  unskilful  manner  in  which 
the  pipe  is  laid,**  or  where  there  was  a  failure  to  make  a  proper 
inspection.*  But  when  the  defect  or  break  in  the  pipe  is  not  caused 
by  the  negligence  of  the  gas  company  and  due  care  has  been  used 
in  inspecting  its  pipes,  it  is  allowed  a  reasonable  time  after  notice 
of  such  defect  in  which  to  make  repairs,*  Whether  a  gas  company 
is  negligent  in  failing  to  take  measures  to  stop  the  escape  6{  gas  after 
it  has  received  notice  of  the  leak  is  generally  a  question  for  the  jury.* 
49.  Duty  as  to  Instrumentalities  on  Consumer's  Premises. — Gener- 
ally speaking,  a  gas  company  which  does  not  install  the  pipes  in  a 
customer's  building,  and  which  has  no  control  over  them,  is  in  no 
way  responsible  for  the  condition  in  which  they  are  maintained,  and 
consequently  is  not  liable  for  injuries  caused  by  a  leak  therein  of 
which  it  has  no  knowledge.*  One  who  applies  for  gas  has  the  duty 
to  see  that  his  own  pipes,  through  which  the  gas  is  to  be  used,  are 
in  good  order,  and  no  general  obligation  on  the  part  of  the  company 
can  be  inferred  to  inspect  such  pipes.'  But  if  the  company  knows 
at  the  time  it  turns  on  the  gas,  or  after  turning  on  the  gas  becomes 
aware,  that  there  are  defects  in  the  pipes,  it  then  becomes  its  duty 
to  make  a  proper  inspection  to  ascertain  the  safety  of  the  pipes  before 
it  furnishes,  or  continues  to  furnish,  gas  through  them.*  When  the 
company  assumes  the  obligation  to  connect  a  pipe  with  a  gas  fixture 
on  certain  premises,  whether  it  is  understood  to  be  for  a  direct  com- 
pensation, or  for  the  indirect  benefit  that  it  will  receive  in  consequence 
of  the  increased  use  of  gas,  it  assumes  the  obligation  to  provide  a 
skilled  workman  to  do  the  work  and  to  use  in  making  the  connec- 
tions the  ordinary  care  and  prudence  that  are  required  for  doing  the 
work  that  it  undertakes  to  do ;  and  for  a  failure  carefully  to  perform 
the  work,  which  results  in  injury,  it  is  liable.'  It  has  also  been 
held  that  a  gas  company  before  turning  on,  or  permitting  to  be  turned 
on,  gas  for  the  benefit  of  tenants  in  an  apartment  house  who  have 

20.  Note:  Ann.  Cas.  1914C  347.       L.R.A.1915E   1023,  1024;   Ann.   Cas. 

1.  Dow  V.  Winnipesankee  Gas,  etc.,   1914C  348. 

Co.,  69  N.  H.  312,  41  Atl.  288,  76  A.       6.  Smith  v.  Pawiucket  Gas  Co.,  24 
S.  R.  173,  42  L.R.A.  569.  R.  I.  292,  52  Atl.  1078,  96  A.  S.  R, 

2.  Pine    Bluff   Water,   etc.,    Co.    v.   713. 

Schneider,  62  Ark.  109,  34  S.  W.  547,  6.  Notes:  L.R.A.1915E  1026;  Ann, 

33  L.R.A.  366.  Cas.  1914C  3^8. 

3.  Koelsch  v.  Philadelphia  Co.,  152  7.  Notes:     32     L.R.A.(N.S.)     816; 
Pa.  St.  355,  25  Atl.  522,  34  A.  S.  R.  Ann.   Cas.  1914C  349. 

653,  18  L.R.A.  759.  8.  Schmeer     v.   Gas   Light   Co.   of 

Notes:  32  L.R.A.(N.S,)  819;  Ann.   Syracuse,  147  N.  Y.  529,  42  N.  E.  202, 
Cas.  1914C  347.  30  L.R.A.  653. 

4.  Notes:     32     L.R.A.(lf.S.)  813;       Note:  32  L.R.A.(N.S.)  813. 
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applied  for  it,  must  use  reasonable  precautions  to  ascertain  that  the 
pipes  in  the  building  are  in  such  condition  that  the  gas  will  not  flow 
out  into  the  apartments  of  tenants  who  have  not  applied  for  it,  to 
their  injury.*  The  duty  of  the  company  to  supervise  and  keep  in 
repair  the  apparatus  of  the  company  extends  to  a  gas  box  used  to 
turn  on  or  off  the  gas  from  a  house,  when  it  has  entire  control  of 
the  box  to  the  exclusion  of  the  property  owner,  although  the  latter 
is  required  to  pay  for  the  gas  box  and  connection.*  It  has  recently 
been  ruled  that  a  company  supplying  gas  to  premises  wherein  the 
owner  has  his  own  gas  appliances  is  not  liable  for  failure  to  shut  off 
the  gaff  fro;n  the  premises  when  they  are  on  fire,  unless  it  is  requested 
to  do  so,  or  in  some  other  way  is  put  to  notice  that  its  aid  in  that 
particular  is  necessary  to  a  protection  of  the  property.^® 

50.  Form  of  Action;  Burden  of  Proof. — An  injury  is  considered 
immediate,  and  therefore  a  trespass,  only  when  it  is  directly  occa- 
sioned by,  and  is  not  merely  a  consequence  resulting  from,  the  act 
complained  of.  Accordingly,  if  injury  results  from  the  failure  of  a 
gas  company  to  perform  its  duty  to  use  care  to  prevent  gas  from 
escaping,  the  proper  action  to  recover  for  all  consequential  damages 
is  not  trespass,  but  an  action  in  the  nature  of  an  action  on  the  case.*^ 
In  such  an  action  the  burden  is  on  the  plaintiff  to  prove  that  the 
gas  company  failed  to  exercise  the  proper  degree  of  care  to  prevent 
the  escape  of  the  gas.^*  It  has  also  been  held  that  a  person  who  is 
suing  for  injuries  caused  by  escaping  gas  is  bound  to  prove  that 
he  used  ordinary  care  to  protect  himself  against  injury  by  the  gaa 
after  he  knew  that  it  was  escaping  into  his  house ;  ^'  but  that  this 
burden,  however,  need  not  necessarily  be  established  by  affirmative 
testimony  addressed  directly  to  its  support,  but  may  be  shown  by 
evidence  which  excludes  fault.^*  As  a  general  rule,  however,  it 
would  seem  that  the  burden  of  proving  contributory  negligence  rests 
on  the  defendant,  though  the  jury  may  look  to  all  the  evidence 
offered  by  both  parties  to  determine  the  question  of  contributory 
negligence.^^     It  has  been  held  that  where  gas  leaked  from  a  gas 

9.  Washington  Gaslight  Co.  v.  Dis-  (Mass.)  123,  69  Am.  Dec  233;  Bar- 
trict  of  Columbia,  161  U.  S.  316,  16  rickman  v.  Marion  Oil  Co.,  45  W.  Va. 
S.  Ct.  564,  40  U.  S.  (L.  ed.)  712.       634,  32  S.  E,  327,  44  L,R.A.  92. 

10.  George  v.  Tri-State  Gas  Co.,  74  Notes:  29  L.R.A.  345;  Ann.  Gas. 
W.  Va.  177,  81  S.  E.  722,  52  L.R.A.   1914C  355. 

(N.S.)   537.  18.  HoUy  v.  Boston  Gaslight  Co.,  8 

Note:  L.R.A.1915E  1025.  Gray  (Mass.)  123,  69  Am.  Dec.  233. 

11.  Holly  V.  Boston  Gaslight  Co.,  Notes:  29  L.R.A.  342,  345;  Ann. 
8  Gray  (Mass.)  123,  69  Am.  Dec.  233.  Cas.  1914C  355. 

And  see  Trespass.  14.  Notes :  29  L.RA..  345 ;  Ann.  Cas. 

12.  McGahan   v.   Indianapolis   Nat-   1914C  355. 

ural  Gas  Co.,  140  Ind.  335,  37  N.  E.  15.  Barrickman  v.  Marion  Oil  Co., 
601,  49  A.  S.  R.  199,  29  L.R.A.  355;  45  W.  Va.  634,  32  S,  E.  327,  44  L.R.A. 
Holly  V*  Boston  Gaslight  Co.,  8  Gray    92.     And  see  infra,  par.  54. 
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company's  pipes  through  the  negligence  of  the  company,  and  an 
explosion  resulted,  a  person  damaged  thereby"  was  not  bound  to  prove 
what  was  the  intervening  agency  which  caused  the  explosion.^* 

51.  Admissibility  of  £yidence.*^On  the  question  of  due  care  and 
proper  inspection  evidence  is  admissible  to  show  what  means  were 
actually  in  use  by  the  company.  Thus,  a  notice  issued  by  a  gas 
company  to  its  customers  as  to  the  precautions  to  be  adopted  when 
the  odor  of  gas  is  noticed  is  properly  admitted  in  evidence;  ^^  and 
in  an  ^tion  for  alleged  negligence  in  failing  to  repair  a  leak  in  a 
gas  pipe  it  was  held  to  be  proper  to  admit  evidence  of  what  was 
the  system  of  the  company  in  regard  to  complaints  of  leaks,  not 
for  the  purpose  of  showing  that  the  company  exerted  the  same  degree 
of  diligence  in  that  as  in  other  instances,  but  to  exhibit  its  system 
and  plan  of  action  and  the  means  provided  by  it  for  conducting 
its  enterprise.**  The  question  of  the  sufficiency  of  the  materials 
used  and  the  question  whether  they  axe  proper  for  the  purpose  are 
to  be  determined  by  the  evidence  of  persons  skilled  in  the  gasfitting 
business  and  not  by  the  jury  by  inspection.  Where  it  is  claimed 
that  injuries  were  caused  by  the  escape  of  gas  from  a  gas  main  in 
front  of  the  plaintiff's  premises,  evidence  of  other  leaks  at  otiber 
points  along  the  street  is  not  admissible  to  raUe  an  inference  of  a 
leakage  in  front  of  the  premises  in  question.**  Similarly,  the  mere 
fact  that  gas  escaped  into  neighboring  houses  does  not,  of  itself,  tend 
to  prove  that  it  also  escaped  into  the  plaintiff's  house.^^  But  where 
there  is  no  intervening  regulator  between  a  house  alleged  to  have 
been  destroyed  by  an  explosion  resulting  fropa  the  high  pressure  of 
gas,  and  the  adjoining  houses,  evidence  is  admissible  to  show  .the 
condition  and  pressure  of  the  gas  in  the  neighboring  houses  at  the 
time  of  the  fire,  for  the  purpose  of  proving  the  pressure  in  the 
house  which  was  destroyed.*  In  an  action  for  injury  to  health 
caused  by  inhaling  gas  that  has  escaped  from  a  gas  main  through 
a  sewer  into  the  plaintiff's  house,  it  was  held  to  be  improper  to  admit 
evidence  that  inmates  of  another  hou^e  were  made  sick  in  conse- 
quence of  inhaling  the  gas  that  escaped  into  their  house  from  the 
same  defect  in  the  defendant's  pipe,  on  the  ground  that  the  evidence 
should  be  limited  to  the  effect  of  the  gas  upon  those  who  have  in 
common,  and  under  similar  circumstances,  inhaled  it.  But  in  sueh 
case  evidence  that  inmates  of  the  same  house  as  the  plaintiff  were 
made  sick  by  the  escaping  gas  is  admissible.* 

16.  Note:  Ann.  Cas.  1914C  355.  1.  Barrickman  v.  Marion   Oil   Co., 

17.  Note:  Ann.  Cas.  1914C  355.  45  W.  Va.  634,  32  S.  E.  327,  44  L.R.A. 

18.  Holly  V.  Boston  Gaslight  Co.,  8    92. 

Gray  (Mass.)  123,  69  Am.  Dec.  233.       2.  Hunt  v.  Lowell  Gas  Light  Co., 
Note:  Ann.  Cas.  1914C  355.  8  Allen  (Mass.)  169,  85  Am.  Dec.  697. 

19.  Note:  Ann.  Cas.  1914C  355.  Notes:   29  L.R.A.  342;   Ann.   Cas. 

20.  Emerson  v.  Lowell  Gaslight  Co.,  1914C  356. 
6  Allen  (Mass.)  146,  83  Am.  Dec.  621. 
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52.  Sufficiency  of  Evidence. — Unquestionably,  in  an  action  to 
recover  damages  for  injuries  alleged  to  be  caused  by  negligence  in 
permitting  gas  to  escape,  the  evidence  should  be  sufficiently  definite 
as  not  to  leave  the  jury  to  speculate  as  to  the  cause  of  the  injury.' 
Some  courts  have  held  that  the  mere  proof  that  a  leak  of  gas  existed 
or  that  an  explosion  occurred  is  not  of  itself  sufficient  to  show  negli- 
gence on  the  part  of  the  gas  company;  in  other  words,  that  the 
doctrine  of  res  ipsa  loquitur  does  not  apply  to  an  action  for  inju- 
ries caused  by  the  escape  of  gas.*  But  the  same  courte  have  also 
held  that  the  escape  of  gas  is  some  evidence  of  negligence,'  particu- 
larly where  the  leakage  occurs  very  soon  after  the  pipes  are  laid .• 
In  other  jurisdictions  the  rule  is  that,  in  the  absence  of  intervening 
agency  appearing  which  negatives  the  idea  of  negligence  on  the  part 
of  the  gas  company,  prima  facie  proof  is  made  on  the  question  of 
negligence  by  showing  the  break  or  leak  in  the  main  and  the  conse- 
quent escape  of  gas  which  operated  proximately  to  cause  the  loss, 
and  that  such  proof  is  sufficient  to  sustain  the  inference  of  negli- 
gence by  the  jury.  The  basis  for  this  ruling  is  that  the  very  fact 
that  the  instrumentality  doing  damage  is  peculiarly  and  inherently 
dangerous  is  a  common  and  proper  consideration  for  the  application 
of  the  maxim  res  ipsa  loquitur;  the  instrumentality  itself  is  within 
the  exclusive  management  of  the  defendant,  and  the  result  is  such 
as,  in  the  ordinary  course  of  things,  does  not  happen  if  those  who 
have  the  management  use  proper  care.' 

53.  Proximate  Cause;  Acts  of  Third  Persons.— ^To  render  a  gas  com- 
pany liable  for  negligence,  it  is  a  settled  rule  that  the  negligent 
act  must  be  the  proximate  cause  of  the  injury.  The  proximate 
cause,  however,  is  not  always  that  which  is  nearest  in  time  or  place 
to  the  injury;  it  is  the  superior  or  controlling  agency  as  contra- 
distinguished from  those  causes  which  are  merely  incidental  or  sub- 
sidiary to  such  controlling  or  principal  cause.  The  primary  cause 
may  be  the  proximate  cause  of  a  particular  injury,  though  it  may 
operate  through  successive  instruments.  An  independent  wrongful 
act,  to  constitute  the  proximate  cause  by  displacing  the  original  pri- 

3.  McGahan   v.  Indianapolis  Natn-       Note:  Ann.  Cas.  1914C  357. 

ral  Gas  Co.,  140  Ind.  335,  37  N.  E.  6.  Evans  v.  Keystone  Gas  Co.,  148 

601,  49  A.  S.  R.  199,  29  L.R.A.  355;  N.  Y.   112,  42  N.  E.  513,  51  A.  S. 

Dowler  v.  Citizens'  Gas,  etc.,  Co.,  71  R.  681,  30  L.R.A.  651. 

W.  Va.  417,  76  8.  E.  845,  Ann.  Cas.  Note:  Ann.  Cas.  1914C  357. 

1914C  341  and  note.  7,  Gould  v.   Winona  Gas  Co.,  100 

4.  Barrickman  v.  Marion  Oil  Co.,  45  Minn.  258,  111  N.  W.  254,  10  L.R.A. 
W.  Va.  634,  32  S.  E.  327,  44  L.R.A.  (N.S.)  889;  Manning  v.  St.  Paul  Gas- 
92.                                                              .  light  Co.,  129  Minn.  55,  151  N.  W. 

Note:   Ann.   Cas.  1914C  356.  423,  L.R.A.1915E  1022. 

5.  Koelsch  v.  Philadelphia  Co.,  152       Note:   Ann.  Cas.  1914C  357. 
Pa.  St.  355,  25  Atl.  522,  34  A.  S.  R.       Generally  as  .to  the  doctrine  of 
653,  18  L.R.A.  759.  ipsa  loquitur,  see  Negugence. 
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mary  cause,  must  be  so  disconnected  in  time  and  nature  as  to  make 
it  plain  that  the  damage  occasioned  was  in  no  way  a  natural  or 
probable  consequence  of  the  original  wrongful  act  or  omission.®  If 
the  negligent  act  or  omission  is  one  which  the  company  ought,  in 
the  exercise  of  ordinary  care,  to  have  anticipated  was  likely  to  result 
in  injury  to  others,  then  it  is  liable  for  any  injury  proximately 
resulting  therefrom,  although  it  might  not  have  foreseen  the  par- 
ticular injury  which  did  happen.*  Applying  these  principles,  it 
has  been  held  that  if  through  the  negligence  of  the  company  gas 
escapes  into  a  sewer,  and  in  its  course  through  the  sewer  takes  up 
other  gases  which  are  noxious  and  carries  them  into  a  house  causing 
injury  thereby,  the  company's  negligence  is  as  much  the  proximate 
cause  of  the  injury  as  if  their  own  gas  had  occasioned  it.**  And 
there  are  many  decisions  to  the  effect  that  a  gas  company  is  not 
relieved  from  liability  for  an  injury  caused  by  gas  escaping  from 
its  pipes  although  the  injury  is  due  to  the  concurrent  negligence  of 
the  company  and  a  third  person  not  in  privity  with  the  plaintiff.** 
But  where  the  escape  of  gas  is  due  to  acts  of  which  the  company 
had  no  notice,  committed  by  third  persons  over  whom  it  had  no 
control,  it  is  clear  that  there  is  no  liability  on  its  part.**  It  has 
been  declared  that  the  test  of  proximate  cause  is  whether  the  facts 
between  the  negligent  act  and  the  final  result  constitute  a  succession 
of  events  so  linked  together  that  they  become  a  natural  whole ;  *• 
ordinarily  it  is  a  question  for  the  jury,  to  be  determined  as  a  fact 
from  the  particular  situation.** 

54.  Contributory  Negligence  in  General.— Without  doubt  if  a  per- 
son who  is  injured  in  his  person  or  property  by  the  escape  of  gas 
from  the  pipes  of  a  gas  company  is  guilty  of  contributory  negli- 
gence, he  cannot  recover  from  the  company  for  the  damage  suffered. 

8.  Pulaski  Gas  Light  Co.  v.  McClin-  8  Allen  (Mass.)  169,  85  Am.  Dec.  697. 
tock,  97  Ark.  576,  134  S.  W.  1189,       Note:  29  L.R.A.  339. 

1199,  32  L.R.A.(N.S.)  825;  Merrill  v.       11.  Consolidated  Gas  Co.  v.  Getty, 

Los  Angellea  Gas,  etc.,  Co.,  158  Cal.  96  Md.  683,  54  Atl.  660,  94  A.  S.  R. 

499,  111  Pac.  534,  139  A.  S.  R.  134  603. 

and  note;  31  L.RA.(N.S.)  659;  Sny-       Notes:  23  Am.  Rep.  22;  29  L.R.A. 

der  V.  Philadelphia  Co.,  54  W.  Va.  356;    32    L.R^A.(N.S.)    821;    LJl.A. 

149,  46  S.  E.  366,  102  A.  S.  K  941,  1915E  1027;  Ann.  Cas.  1914C  353. 

1  Ann.  Cas.  225  and  note,  63  L3.A.       12.  Triple-State  Natural   Gas,  etc., 

896.  Co.  V,  WeUman,  114  Ky,  79,  70  S.  W. 

Note:  32  L.R.A.(N.S.)  819.  49,  1  Ann.  Cas.  64;  Schmeer  v.  Gas 

And     see     generally,     Proximatis  light  Co.  of  Syracuse,  147  N.  Y.  529, 

Cause.  42  N.  E.  202,  30  L.R.A.  653. 

9.  Pulasti  Gas  Light  Co.  V.  McClin-       Notes:   29   L.R.A.   357;   32   L.R.A. 
tock,  97  Ark.  576,  134  S.  W.  1189,  (N.S.)   820;  L.R.A.1915E  1027. 
1199,  32  L.R.A.(N.S.)  825;  Barrick-       13.  Note:  139  A.  S-  R.  146.' 

man  v.  Marion  Oil  Co.,  45  W.  Va.  634,  14.  Pulaski  Gas  Light  Co.  v.  McClin- 
32  S.  E.  327,  44  L.R.A.  92.  tock,  97  Ark.  576,  134  S.  W.  1189, 

10.  Hunt  V.  Lowell  Gas  light  Co.,   1199,  32  L.R.A.(N.S.)  825. 
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The  question  therefore  in  each  particular  case  is  not  whether  con- 
tributory negligence  will  bar  a  recovery,  but  whether  under  the  facts 
and  circumstances  of  the  case  contributory  negligence  is  sufficiently 
shown,  and  this  is  usually  a  question  for  the  jury,**  The  bettOT 
rule  would  appear  to  be  that  the  mere  fact  that  a  person  remains 
in  a  house  after  he  knows  of  a  leak  in  a  gas  pipe  in  the  house  does 
not  of  itself  establish  contributory  negligence  on  his  part  as  a  matter 
of  law ;  *•  but  a  contrary  ruling  baa  been  made,  to  the  effect  that 
in  such  case  it  is  a  want  of  due  care  to  remain  in  the  house  after 
a  reasonable  time  has  elapsed  in  which  to  procure  another  place 
of  residence.*^  The  failure  of  the  property  owner  and  his  agent 
to  inspect  premises,  when  by  so  doing  they  might  have  discovered 
escaping  gas,  is  not  contributory  negligence  precluding  the  owner's 
recovery  as  against  the  company  through  whose  negligence  in  per- 
mitting the  leak  the  injury  occurred.*®  But  a  failure  to  take  reason- 
able precautions,  after  knowledge  of  the  escape  of  gas,  to  protect 
one's  person  or  property,  will  bar  recovery.**  Thus  it  has  been  held 
that  the  owners  or  occupants  of  a  house  into  which  gas  is  escaping 
from  leaks  in  a  gas  company's  pipes  which  are  not  connected  with 
the  house  are  bound  to  use  due  diligence  to  notify  the  gas  company 
of  the  escaping  gas  in  order  to  hold  the  company  for  any  injury 
caused  thereby.*® 

55.  Searching  for  Leak  with  Exposed  Light. — ^It  is  not  necessarily 
negligence  per  se  to  use  a  match  or  light  to  discover  the  point  where 
gas  is  escaping.  Whether  a  person  is  negligent  in  using  an  exposed 
light  in  searching  for  a  gas  leak  depends  on  whether  he  has  noticed 
that  the  gas  is  escaping  in  large  quantities  or  whether  a  man  of 
ordinary  prudence,  placed  in  the  same  situation,  would  believe  that 
there  was  danger  of  an  explosion,  and  such  a  question  is  one  for 
the  determination  of  the  jury.*     But  where  large  quantities  of  gas 

15.  Lebanon  Light,  etc.,  Co.  v.  Leap,  Gray  (Mass.)  123,  69  Am.  Dec.  233; 
139  Ind.  443,  39  N.  E.  57,  29  L.R.A.  Creel  v.  Charleston  Natural  Gas  Co., 
342;  Holly  v.  Boston  Gaslight  Co.,  8  51  W.  Va.  129,  41  S.  E.  174,  90  A. 
Gray  (Mass.)  123,  69  Am.  Dec.  233.   S.  R.  772. 

Notes:   29   L.R.A.  355;   Ann.  Cas.  Note:  Ann.  Cas.  1914C  355. 

1914C  349.  20.  Note:  Ann.  Cas.  1914C  350. 

For  a  full  discussion  of  the  question  1.  Pine   Bluff   Water,   etc.,    Co.   v. 

of  contributory  negligence,  see  Nbgli-  Schneider,  62  Ark.  109,  34  S.  W.  547, 

GENOE.  33  L.R.A.  366;  Consolidated  Gas  Co. 

16.  Notes:  32  L.R.A. (N.S.)  822;  of  Baltimore  v.  Crocker,  82  Md.  113, 
L.R.A.1915E  1027;  Ann.  Cas.  1914C  33  Atl.  423,  31  L.R.A.  785;  Schmeer 
362.  V.  Gas  Light  Co.  of  Syracuse,  147  N. 

17.  Note:  Ann.  Cas.  1914C  351.  Y.  529,  42  N.  E.  202,  30  L.R.A.  653; 

18.  Consolidated  Gas  Co.  v.  Getty,  Dowler  v.  Citizens'  Gas,  etc.,  Co.,  71 
96  Md.  683,  64  Atl.  660,  94  A.  S.  R.  W.  Va.  417,  76  S.  E.  845,  Ann.  Cas. 
603.       ,  1914C  341  and  note. 

Note:  32  L.R.A. (N.S.)  821.  Note:  32  L,R.A.(N.S.)  824. 

19.  Holly  V.  Boston  Gaslight  Co.,  8 
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have  escaped  into  a  building  and  have  mingled  with  the  air  therein 
and  thus  have  formed  a  highly  explosive  compound,  and  this  condi- 
tion is  known  to  a  person  entering  the  building,  it  is  contributory 
negligence  as  a  matter  of  law  to  enter  with  a  lighted  candle  or  lamp 
or  to  strike  a  match  after  entering.*  Contributory  negligence  is  not 
shown  by  the  lighting  of  a  gas  jet  in  the  ordinary  way  after  becom- 
ing aware  of  the  odor  of  gas,  where  the  person  so  lighting  it  has 
been  assured  by  a  representative  of  the  gas  company  that  there  is 
no  leak  and  therefore  that  the  use  of  gas  is  free  from  risk  to  person 
or  property.' 

56.  Imputable  Negligence. — The  contributory  negligence  which 
will  defeat  the  right  to  recover  need  not  necessarily  be  the  negligence 
of  the  injured  party  himself,  but  may  be  that  of  some  other  individual 
whose  negligence  may  be  legally  imputable  to  the  injured  party. 
Ordinarily,  for  the  negligence  of  one  person  to  be  imputed  to  another, 
the  negligent  person  must  be  the  agent,  servant  or  employee  of  the 
other,  or  some  relationship  must  exist  which  renders  the  latter  re- 
sponsible for  the  actions  of  the  former.*  Thus  it  has  been  held 
that  a  lodger  is  not  barred  from  a  recovery  for  an  injury  caused 
by  an  explosion  of  gas  due  to  the  concurrent  negligence  of  the  land- 
lady and  the  gas  company.^  But,  on  the  other  hand,  a  want  of 
ordinary  care  on  the  part  of  a  father  having  the  custody,  of  a  minor 
child  is  attributable  to  the  child  in  the  same  degree  as  if  the  child  were 
wholly  acting  for  itself.*  And  a  storekeeper  cannot  repudiate  acts 
of  his  employees  in  looking  for  the  place  where  gas  is  escaping  into 
the  store,  so  as  to  escape  responsibility  for  their  negligence,  if  the 
acts  are  performed  with  the  consent  of  the  person  left  in  charge 
of  the  store.'  It  would  also  appear  to  be  settled  that  the  negligence 
of  a  tenant  in  possession  is  imputable  to  the  landlord  and  will  bar 
recovery  against  the  gas  company  for  an  injury  to  the  property. 
This  rule  does  not  rest  upon  the  ground  of  any  personal  relation 
of  agency  between  the  landlord  and  his  tenant,  but  upon  the  relation 
of  the  latter  to  the  property  as  having  the  present  control  and  charge 
of  it,  and  therefore  the  one  upon  whom  is  devolved  the  duty  to  take 
reasonable  care  to  prevent  damage  from  such  causes.^    It  has  been 

2.  Consolidated   Gas   Co.   of  Balti-       Note:  Ann.  Cas.  1914C  353. 

more  v.  Crocker.  82  Md.  113,  33  Atl.  And    see    Master    and    Servaitt; 

423,  31  L.R.A.  785.  Negligence;  Princtpal  and  Agent. 

Note:  Ann.  Cas.  1914C  351.  5.  Note:  Ann.  Cas.  1914^353. 

3.  Ricbmond  Gas  Co.  v.  Baker,  140  6.  Holly  v.  Boston  Gaslight  Co.,  8 
Ind.  600,  45  N.  E.  1049,  36  L.R.A.  683.  Gray  (Mass.)  123,  69  Am.  Dec.  233. 

Note:  Ann.  Cas.  1914C  350.  "    Note:  Ann.  Cas.  1914C  352. 

4.  Richmond  Gas  Co.  v.  Baker,  146  7.  Pine  Bluff  Water,  etc.,  Co.  v. 
Ind.  600,  45  N.  E.  1049,  36  L.R.A.  Schneider,  62  Ark.  109,  34  S.  W.  547, 
683;   Consolidated  Gas  Co.  v.  Getty,   33  L.R.A.  366. 

96  Md.  683,  54  Atl.  660,  94  A.  S.  R.  8.  Bartlett  v.  Boston  Gas  Light  Co., 
e03.  117  Mass.  533, 19  Am.  Rep,  421 ;  Creel 
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held,  however,  that  the  negligence  of  a  life  tenant  as  a  contributing 
cause  of  injury  to  property  by  an  explosion  of  gas  does  not  bar  a 
recovery  from  the  gas  company  by  the  owner  of  the  fee.* 

57.  Particular  Injuries. — It  would  seem  to  be  clear  that  it  is  not 
necessary  that  there  should  be  privity  of  contract  between  a  person 
injured  by  the  explosion  of  escaped  gas,  and  a  gas  company,  in  order 
that  he  may  maintain  an  action  against  the  company  for  damages.** 
Thus,  in  a  case  where  it  appeared  that  injury  was  caused  by  gas 
escaping  from  a  service  pipe  connecting  the  gas  company's  main 
with  a  street  light,  it  was  held  that  the  gas  company  could  not  relieve 
itself  from  liability  for  its  negligence  on  the  plea  that  it  was  non- 
feasance for  which  it  was  liable  only  to  the  city.**  Unquestionably, 
damages  for  personal  injuries  resulting  from  an  explosion  of  gas  may 
be  recovered  where  the  evidence  is  sufficient  to  show  negligence  on 
the  part  of  the  gas  company ;  **  and  the  same  is  true  w^here  a  person 
is  killed  or  injured  by  inhaling  gas  escaping  from  the  company's 
pipes.**  Similarly,  damages  may  be  recovered  for  injury  to  build- 
ings or  goods  by  explosions  or  fire  due  to  escaping  gas,**  or  for  injury 
to  trees,  grass,  shrubbery,  or  plants  caused  by  the  gas.**  So  also 
it  has  been  held  that  the  owner  of  a  lot  abutting  on  a  city  street 
may  recover  of  a  gas  company  for  injury  to  shade  trees  in  front 
of  his  lot  by  escaping  gas,  although  the  trees  are  in  the  street  to 
which  he  has  no  title.**  The  measure  of  damages  when  a  house 
has  been  injured  or  destroyed  by  an  explosion  of  gas  has  been  de- 
clared to  be  w^hat  would  be  the  fair  and  reasonable  cost  of  restor- 
ing the  house  to  its  condition  as  it  stood  before  the  explosion;*' 

V.  Charleston  Natural  Gas  Co.,  51  W.  129  Ind.  472,  28  N.  E.  1113,  28  A. 

Va.  129,  41  S.  E.  174,  90  A.  S.  R.  S.   R.  203;   Consolidated  Gas  Co.  v. 

772.  Getty,  96  Md.   683,  54  Atl.  660,  94 

Notes:   29   L.R.A.  359;   Ann.   Cas.  A.   S.  R.   603;   Heh   v.   Consolidated 

1914C  353.  Gas  Co.,  201  Pa.  St.  443,  50  Atl.  994, 

9.  Note:  Ann.  Cas.  1914C'353.  88  A.  S.  R.  819. 

10.  Note:  Ann.  Cas.  1914C  357.  Note:  Ann.  Cas.  1914C  361. 

11.  Consolidated  Gas  Co.  v.  Connor,  15.  Gould  v.  Winona  Gas  Co.,  100 
114  Md.  140,  78  Atl.  725,  32  L.R.A.  Minn.  258,  111  N.  W.  254,  10  L.R.A. 
(N.S.)   809.  (N.S.)  889  and  note;  Dow  v.  Winni- 

12.  Consumers'  Gas  Trust  Co.  v.  pesaukee  Gas,  etc.,  Co.,  69  N.  H.  312, 
Perrego,  144  Ind.  350,  43  N.  E.  306,  41  Atl.  288,  76  A.  S.  R.  173,  42  L.R.A. 
32  L.R.A.  146;  Diehle  v.  United  Gas  569;  Evans  v.  Keystone  Gas  Co.,  148 
Imp.  Co.,  225  Pa.  St.  494,  74  AU.  N.  Y.  112,  42  N.  E.  513,  61  A.  S.  R. 
349,  133  A.  S.  R.  888.  681,  30  L.R.A.  651. 

Note:   Ann.   Cas.  1914C  357.  Note:  Ann.  Cas.  1914C  362. 

13.  Pulaski  Gas  Light  Co.  v.  McClin-  16.  Donahue  v.  Keystone  Gas  Co., 
tock,  97  Ark.  576,  134  S.  W.  1189,  181  N.  Y.  313,  73  N.  E.  1108,  106 
1199,  32  L.R.A.(N.S.)   825;  Consoli-  A.  S.  R.  549,  70  L.RJI.  761. 

dated  Gas  Co.  v.  Connor,  114  Md.  140,       17.  Consolidated  Gas  Co.  v.  Getty, 
78  AU.  725,  32  L.R.A.(N.S.)  809.         96  Md.  683,  54  Ati.  660,  94  A.  S.  R. 
Note:   Ann.  Cas.  1914C  359.  603. 

14.  Mississinewa  Min.  Co.  v.  Patton, 

916 


12  R.  C.  L.  •    GAS  §  58 

in  the  case  of  shade  trees  the  dazoages  are  measured  by  the  difference 
between  the  value  of  the  land  before  and  after  the  injury.**  Where 
plants  in  a  greenhouse  have  been  injured  by  the  escape  of  gas,  it 
has  been  held  that  a  claim  for  injury  to  the  plaintiff's  business  repu- 
tation on  account  of  sales  of  damaged  plants  is  conjectural  and  too 
remote  to  be  allowable.** 

Nuisance 

58.  Pollution  of  Air  or  Water. — ^The  operation  of  a  gas  works  is 
not  a  nuisance  per  se.  The  manufacture  in  or  near  a  great  city 
of  gas  for  illuminating  and  heating  is  not  only  legitimate  but  is  very 
necessary  to  the  comfort  of  the  people.**  But  in  this  as  in  any 
other  lawful  business,  the  person  conducting  it  is  subject  to  the  rule 
sic  utere  tuo  ut  alienum  non  Isedas,  even  when  operating  under  munic- 
ipal'permission  or  under  public  obligation  to  furnish  a  commodity.* 
The  escape  from  a  gas  works  of  odors  and  gases  is  a  nuisance  where 
they  contaminate  the  atmosphere  to  the  discomfort  and  injury  of 
the  health  of  private  individuals-.*  In  determining  whether  the  oper- 
ation of  a  gas  works  constitutes  a  nuisance  it  is  necessary  to  take 
into  consideration  the  locality  of  the  business  of  the  plaintiff  and 
that  of  the  defendant,  the  nature  of  the  business  that  is  being  con- 
ducted by  the  defendant,  the  character  of  the  machinery  he  is  using, 
the  manner  of  using  the  property  producing  the  alleged  injuries, 
and-  the  kinds  of  business,  if  any,  which  are  being  conducted  and 
carried  on  in  the  vicinity  of  these  premises.*  The  fact  that  the 
property  of  the  plaintiff  is  more  exposed  to  the  nuisance  from  the  gas 
works  thaji  that  of  others  will  not  alone  give  a  right  of  action.  It 
must  be  shown  that  this  exposure,  though  peculiar,  results  in  that 
degree  of  annoyance  and  inconvenience  which  constitutes  a  legal 
injury,  and  gives  a  claim  for  damages.*  But  it  is  not  necessary 
that  the  health  of  plaintiff  or  of  members  of  his  household  should 

18.  Evans  v.  Keystone  Gas  Co.,  148  Co.  v.  Graham,  28  III.  73,  81  Am. 
N.  Y.  112,  42  N.  E.  513,  51  A.  S.  R.  Dec.  263;  Bohan  v.  Port  Jervis  Gas- 
681,  30  L.R.A.  651.  Light  Co.,  122  N.  Y.  18,  25  N.   E. 

19.  Dow  y.  Winnipesankee  Gas,  etc.,  246,  9  L.K.A.  711  and  note. 
Co.,  69  N.  H.  312,  41  Ati.  288,  76  A.  Note:  22  Eng.  Rul.  Cas.  112. 

S.  R.  173,  42  L.R.A.  569.  2.  Romano  v.  Birmingham  Ry.  etc.i 

20.  Judsoh  v.  Los  Angeles  Suburban  Co.,  182  Ala.  335,  62  So.  677,  Ann. 
Gas  Co.,  157  Cal.  168,  106  Pac.  581,  Cas.  1915D  776  and  note,  46  L.R.A. 
21  Ann:  Cas.  1247  and  note,  26  L.R. A.  (N.S.)  642;  Judson  v.  Los  Angeles 
(N.S.)  183;  Windfall  Mfg.  Co,  v.  Pat-  Suburban  Gas  Co.,  157  Cal.  168,  106 
terson,  148  Ind.  414,  47  N.  E.  2,  62  Pac.  581,  21  Ann.  Cas.  1247  and  note, 
A.  S.  R.  532,  37  L.R.A.  381.  26  L.R.A.(N.8.)  183;  Brown  v.  HHus, 

1.  Judson  V.  Los  Angeles  Suburban  27  Conn.  84,  71  Am.  Dec.  49. 
Gas  Co.,  157  Cal.  168,  106  Pac.  581,  8.  Note:  21  Ann.  Cas.  1249. 
21  Ann.  Cas.  1247  and  note,  26  L.R.A.  4.  Note:  21  Ann.  Cas.  1249. 
(N.S.)   183;  Ottawa  Gas  Light,  etc., 
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* 

have  been  impaired;  it  is  sufficient  if  the  odors,  sounds,  and  smoke 
are  so  offensive  to  the  senses  as  to  render  uncomfortable  the  enjoy- 
ment of  life  and  property.*  Similarly,  the  pollution  of  a  well  or 
water  on  neighboring  property  by  the  escape  of  gas  or  noxious  sub- 
stances from  a  gas  works  is  a  private  nuisance.*  And  it  has  been 
held  that  the  escape  of  gas  which  renders  water  in  a  well  unfit  for 
use  is  not  less  a  nuisance  because  other  causes  render  the  water  impure 
but  not  imfit  for  use.^  The  burden  of  establishing  that  a  gas  works 
as  operated  is  a  nuisance  is  upon  the  plaintiff.^ 

59.  Defenses. — Proof  of  negligence  in  the  operation  of  gas  works 
is  not  necessary  to  establish  a  cause  of  action  for  a  nuisance  there^ 
from,  and  it  is  no  defense  that  the  nuisance  which  affects  the  plaintiff 
is  one  which  is  inseparable  from  the  manufacture  of  gas  with  ihe  most 
approved  apparatus  and  with  the  utmost  skill  and  care.*  Nor  will 
the  adoption  of  the  most  approved  appliances  and  methods  of  pro- 
duction justify  the  continuance  of  that  which,  in  spite  of  them, 
r^nains  a  nuisance.^^  The  fact  that  the  gas  company  is  incorpo- 
rated under  an  act  authorizing  the  manufacture  of  gas  does  not  render 
it  immune  from  liability  for  creating  a  nuisance ;  **  the  statutory 
authority  which  will  justify  an  injury  to  private  property,  and  afford 
immunity  for  acts  which  would  otherwise  be  a  nuisance,  must  be 
express  or  be  a  clear  and  unquestionable  implication  from  powers 
expressly  conferred;  and  it  must  appear  that  the  legislature  con- 
templated the  doing  of  the  very  act  which  occasioned  the  injury.** 
While  an  unreasonable  delay  may  bar  recovery,  it  would  seem  clear 
that  a  person  is  not  estopped  from  objecting  to  the  nuisance  caused 
by  the  operation  of  a  gas  works  because  he  did  not  object  to  the  con- 
struction of  the  plant.    It  seems,  however,  that  the  right  to  maintain 

6.  Romano  v.  Birmingham  Ry.  etc.,  8.  Note:  21  Ann.  Cas.  1249. 

Co.,  182  Ala.  335,  62  So.  677,  Ann.  9.  Judson  v.  Los  Angeles  Suburban 

Cas.  1915D  776  ajad  note,  46  L.RA..  Gas  Co.,  157  Cal.  168,  106  Pac.  581, 

(N.S.)    642;   Judson  v.  Los  Angeles  21  Ann.  Cas.  1247  and  note,  26  L.R. A. 

Suburban  Gas  Co.,  157  Cal.  168,  106  (N.S.)  183. 

Pac.  581,  21  Ann.  Cas.  1247,  26  L.R.A.  10.  Judson  v.  Los  Angeles  Suburban 

(N.S.)  183;  Bohan  v.  Port  Jervis  Gas-  Gas  Co.,  157  Cal.  168,  106  Pac.  581, 

Light  Co.,  122  N.  Y.  18,  25  N.  E.  246,  21  Ann.  Cas.  1247  and  note,  26  L.R.A. 

9  L.R.A.  711.    And  see  generally,  Nui-  (N.S.)   183. 

SANCES.  ll.  Ottawa  Gas  Light,  etc.,  Co.  v. 

6.  Brown  v.  Illius,  27  Conn.  84,  71  Graham,  28  111,  73,  81  Am.  Dec.  263; 
Am.  Dec.  49 ;  Ottawa  Gas  Light,  etc.,  Bohan  v.  Port  Jervis  Gas-light  Co., 
Co.  V.  Graham^  28  111.  73,  81  Am.  Dec,  122  N.  Y.  18,  25  N.  E.  246,  9  L.R.A. 
263;   Kinnaird  v.   Standard   Oil   Co.,  711  and  note. 

89  Ky.  468,  12  S.  W.  937,  25  A.  S.       Note :  21  Ann.  Cas.  1252. 
R.   545,   7    L.R.A.   451;    Sherman   v.       12.  Bohan  v.  Port  Jervis  Gas-Light 
Fall  River  Iron  Works  Co.,  2  Allen   Co.,  122  N.  Y.  18,  25  N.  E.  246,  9 
(Mass.)  524,  79  Am.  Dec.  799.  L.R.A.  711  and  note. 

Note:  21  Ann.  Cas,  1250.  Note:  21  Ann.  Cas.  1252. 

7.  Note:  21  Ann.  Cas.  1250. 
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or  continue  a  gas  works  as  a  private  nuisance  may  be  acquired  by 
prescription,  that  is,  by  adverse  and  exclusive  enjoyment  for  the 
length  of  time  prescribed  by  the  statute  of  limitations  for  the  acqui- 
sition of  title  to  land  by  adverse  possession.  To  constitute  an  adverse 
user  requisite  to  sustain  a  prescriptive  right  to  maintain  a  nuisance  aris- 
ing from  the  corruption  of  the  atmospheire  by  noxious  and  injurious 
smells  and  smoke  from  a  gas  works,  it  must  be  ahowTi  tbat  the  user 
during  the  entire  statutory  period  has  produced  an  injury  equal  to  and 
of  the  character  complained  of.  Otherwise  expressed^  the  injury  com- 
plained of,  in  order  to  be  barred  by  a  prescriptive  right,  must  have 
been  continued  in  substantially  the  same  way,  and  with  equally  inju- 
rious results,  for  the  entire  statutory  period.*' 

60.  Injunctive  Relief. — In  a  proper  case  8Ui  injunction  will  be 
granted  to  restrain  a  nuisance  notwithstanding  that  it  may  result 
in  the  practical  destruction  of  the  gas  company's  large  and  valuable 
plant.**  The  fact  that  the  nuisance  is  intermittent,  owing  to  periodi- 
cal cessation  of  work,  variation  in  the  direction  of  the  wind  and  the 
like  does  not  bar  the  right  to  injunctive  relief."  But  where  the 
damage  sustained  is  merely  nominal  and  trifling  in  amount  and  the 
nuisance  has  been  practically  abated,  an  injunction  will  be  refused. 
Where  it  appears  that  there  is  any  way  in  which  the  works  can  be 
operated  so  as  not  materially  to  diminish  the  value  of  the  plaintiff's 
property,  and  seriously  interfere  with  the  ordinary  comfort  and  enjoy- 
ment of  it,  it  has  been  held  that  equity  will  permit  it  so  to  be  oper^- 
ated,  but  will  enjoin  the  continuance  of  the  unlawful  operation.*^ 
Since  the  operation  of  gas  works  is  not  a  nuisance  per  se,  the  con- 
struction of  such  works  will  not  be  enjoined  unless  the  court  is  satis- 
fied that  the  threatened  nuisance  is  inevitable.*'  The  fact  that  the 
plaintiff  proves  no  damage  to  the  dwelling  house  or  herbage  on  his 
land,  nor  to  the  rental  or  vendible  value  of  the  property,  does  not 
necessarily  prevent  the  court  from  awarding  damages,  since  in  the 
very  nature  of  things  the  amount  of  detriment  sustained  is  not  sus- 
ceptible of  exact  pecuniary  computation.*® 

VII.  Interferencb  with  Property  op  Gas  Company  ' 

61.  Interference  with  Appliances. — ^Inasmuch  as  the  law  requires 
a  gas  company  to  keep  its  apparatus  in  proper  working  order,  and 

18.  Note:  21  Ann.  Cas.  1253.    And   21  Ann.  Cas.  1247,  26  L.R.A.(N.6.) 
see  NuiBAKOKS.  1S3.     And    see   Injuncxions;   Nm- 

14.  Jndscm  v.  Los  Angdee  Suburiian   sances. 

Gas  Co.,  167  Cal.  168,  106  Pac  581,  .    16.  Note:  21  Ann.  Cas.  1263,  1255. 

21  Ann.  Cas.  1247  and  note,  26  L.R.A.  17.  Windfall  Mfg.  Co.  t.  Patterson, 

(N.S.)  183.  148  Ind.  414,  47  N.  E.  2,  62  A.  S.  R. 

Note:  9  L.R.A,  716.  532,  37  L.R.A.  381. 

15.  Judson  V.  Lo8  Angeles  Suburban  18.  Judson  v.  Los  Angeles  Suburban 
Gas  Co.,  157  Cal.  168,  106  Pac.  681.  Gas  Co.,  157  Cal.  168,  106  Pac.  581, 
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holds  it  responsible  for  damage  to  property  or  loss  of  life  caused 
by  a  failure  on  its  part  to  perform  its  duty,  the  company  must  neces- 
sarily be  given  sole  control  of  such  e^paratus;  for  it  would  plainly 
be  unjust  to  impose  such  a  responsibility,  and  withhold  the  right  of 
protecting  itself  from  loss  caused  by  interference  on  the  part  of 
others.  Accordingly,  neither  the  consumer,  nor  any  other  person 
with  or  without  the  consumer's  consent,  has  the  right  to  disturb  or 
interfere  with  the  meters  or  other  appliances  for  any  purpose,  with- 
out the  consent  of  the  company;  and  it  seems  that  this  rule  is  not 
affected  by  the  fact  that  the  particular  appliance  is  the  property  of 
the  consumer.**  If  the  connections  by  which  a  company  supplies 
gas  to  a  house  are  wrongfully  severed  by  a  third  person,  the  latter 
is  liable  in  tort  to  the  proprietor  of  the  house  not  only  for  the  cost 
of  replacing  the  connections,  but  also  for  reasonable  compensation 
for  the  loss  sustained  thereby,  including,  it  has  been  held,  damages 
for  loss  of  profits  in  being  deprived  of  lodgers,  who  leave  because  of 
the  untenable  condition  of  their  rooms  caused  by  the  loss  of  gas 
supply.*® 

62.  Xarceny  of  Gas. — The  law  is  well  settled  that  gas  used  for 
illuminating  and  heating  purposes  may  be  the  subject  of  larceny. 
There  is  nothing  in  the  nature  of  such  gas  which  renders  it  incapable 
of  being  feloniously  taken  and  carried  away.  It  is  a  valuable  article 
of  merchandise,  bought  and  sold  like  other  personal  property,  sus- 
ceptible of  being  severed  from  a  mass  or  larger  quantity  and  of  being 
transported  from  place  to  place.*  Thus,  if  the  company's  service 
pipe  is  secretly  opened  and  connected  with  another  pipe,  through 
which  gas  is  fraudulently  taken,  the  person  so  taking  the  gas  is 
guilty  of  larceny.  In  such  case  the  property  in  the  gas  remains  in 
the  company  until  the  gas  passes  through  the  meter,  and  the  fact  that 
the  service  pipe  is  on  the  defendant's  premises  is  not  such  an  intrust- 
ing of  the  article  to  the  possession  of  the  defendant  as  to  render  the 
offense  embezzlement  instead  of  larceny.*  And  it  has  been  ruled 
that  for  the  purpose  of  determining  whether  the  fiSense  is  grand 
larceny,  the  abstraction  of  the  gas  for  a  number  of  consecutive  days 
by  means  of  appliances  allowed  to  remain  in  place  during  all  of 

21  Ann.  Cas.  1247,  26  L.R.A.(N.5.)  1.  Woods  v.  People,  222  111.  293,  78 

183.  N.  E.  607,  113  A.  S.  R.  415,  6  Ann. 

19.  BiondeU  v.  Consolidated  Gas  Co.,  Cas.  736  and  note,  7  L.R.A.(N.S.)  520; 
89  Md.  732,  43  Atl.  817,  46  L.R.A.  Com.  v.  Shaw,  4  Allen  (Mass.)  308, 81 
187.  Am.  Dee.  706.    And  see  Larckkt. 

20.  Kentucky  Heating  Co.  v.  Hood,  2.  Com.  v.  Shaw,  4  Allen  (Ma8B.> 
133  Ky.  383,  118  S.  W.  337,  134  A.  308,  81  Am.  Dec.  706. 

S.  R.  457,  22  L.R.A.(N.S.)  588  and       Note:  6  Ann.  Cas.  739. 
note. 
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such  time  should  be  treated  as  one  continuous  taking,  and  the  value 
of  the  gas  stolen  should  be  fixed  on  the  basis  of  its  selling  price.* 

3.  Woods  V.  People,  222  HI.  293,  78   Cas.  736  and  note,  7  LJLA.(N.S.)  520 
N.  £.  607,  113  A.  S.  B.  415,  6  Ann.   and  note. 
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37.  Subject  of  Gift  Generally 
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44.  PresumptioBs  and  Borden  of  Proof 
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I.  Introductory 

1.  Definitions. — ^A  gift  has  been  judicially  defined  as  a  voluntary 
transfer  of  property  by  one  to  another,  without  any  consideration 
or  compensation  therefor.^  It  has  sometimes  been  defined  by  statute 
as  a  transfer  of  personal  property,  made  voluntarily  and  without  con- 
sideration.* To  constitute  a  valid  gift,  a  transfer  must  be  voluntary, 
gratuitous,  and  absolute.*  And  so,  as  applied  specially  to  personal 
property,  a  gift  is  the  voluntary  act  of  transferring  the  right  to  and 
possession  of  a  chattel,  whereby  one  person  renounces  and  another 
acquires,  immediately,  all  right  and  title  thereto.*  These  definitions 
are  applicable  to  gifts  generally,  including  those  belonging  to  the 
class  known  as  gifts  inter  vivos.*  As  to  a  gift  belonging  to  the  other 
class,  that  is  a  donatio  causa  mortis,  this  is  defined  as  a  gift  of  per- 
sonal property,  made  by  a  party  in  expectation  of  death,  and  upon 

1.  Gray  v.  Barton,  55  N.  Y.  68,  14   L.R.A.  277. 

Am.  Rep.  181.    For  other  definitions,  4.  McWillie  v.  Van  Vacter,  35  Miss, 

see  Ingram  v.  Coigan,  106  Cal.  113,  428,  72  Am.  Dec.  127 ;  Walsh's  Appeal, 

38  Pac.  315,  39  Pac.  437,  46  A.  S.  R.  122  Pa.  St.  177,  15  Atl.  470,  9   A. 

221,  28  L.R.A.  187;  McKenzie  v.  Har-  S.  R.  83,  1  L.R.A.  535. 

risen,  120  N.  Y.  260,  24  N.  E.  458,  Note:  27  A.  S.  R.  651. 

17  A.  S.  R.  638,  8  L.R.A.  257.  5.  Royston  v.  McCulley,  (Tenn.)  59 

Note:  52  A.  S.  R.  742.  S.  W.  725,  52  LJl.A.  899. 

2.  O'Neil  V.  O'Neil,  43  Mont.  505,  Notes:  6  L.R.A.  403;  11  L.R.A.  684. 
117  Pac.  889,  Ann.  Cas.  1912G  268.  As  to  gifts  inter  vivos,  see  infra,  par. 

8.  Williamson    v.   Johnson,   62   Vt.    9  et  seq. 
378,  20  Ati.  279,  22  A.  S.  R.  117,  0 
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condition  that  the  property  shall  belong  fully  to  the  donee  in  case  the 
donor  dies  as  anticipated,  leaving  the  donee  surviving  him,  and  the 
gift  is  not  in  the  meantime  revoked.* 

2.  What  Law  Governs. — The  validity  of  a  gift  whether  inter  vivoe 
or  causa  mortis  is  to  be  determined  by  the  law  of  the  place  where  it 
was  made,  without  regard  to  the  domicil  of  the  donor.'  And  when 
there  is  no  evidence  to  the  T^ontrary,  it  must  be  presumed  that  the 
rule  of  the  common  law  prevails  in  that  state.^ 

3.  Who  May  Make  Gifts  Generally. — ^Mere  weakness  of  mind  does 
not  incapacitate  a  party  from  making  a  gift,  if  he  be  not  non  compos 
mentis,  but  it  may  be  a  material  circumstance  in  establishing  an 
inference  of  unfair  practice  or  imposition.*  An  habitual  drunkard 
is  presumed  competent  when  sober  to  make  a  valid  gift,  unless  it 
appears  that  intemperance  has  produced  a  settled  derangement  of  the 
faculties.^*  And  it  has  been  held  that  the  fact  that  a  donor  was  ill, 
and  at  the  time  he  made  the  gift,  and  for  a  few  days  preceding, 
manifested  intermittent  delirium,  does  not  avoid  the  gift  nor  show 
that  he  did  not  have  intelligence  sufficient  to  know  what  he  was  doing 
at  the  time  he  made  the  gift.^^  Authority  is  scant  on  the  subject 
of  gifts  made  by  infants.  Though  an  infant  is  incapable  of  making 
a  valid  will,  yet  the  modem  view  as  to  donations  of  chattels  is  that 
the  gift  of  an  infant  is  not  void  but  voidable.^*  It  may  be  revoked 
and  avoided  by  him,  and  after  becoming  of  age  he  may  ratify  and 
confirm  the  gift,  or  he  may  disavow  it  and  thereby  render  the  trans- 
action void.  It  has  been  held  that  the  fact  that  the  infant  has  been 
emancipated  does  not  vary  the  rule,  and  the  personal  representative 
of  the  donor  also  may  disaffirm  the  gift,  for,  while  the  right  of  an 

•  6.  Johnson  v.  Colley,  101  Va.  414,  and  note;  Emery  v.  Clough,  63  N.  H. 

44  S.  E.  721,  99  A.  S.  R.  884.     For  552,   4  Atl.  796,  56  Am.  Rep.   543; 

other  definitions,  see  Hatcher  v.  Bu-  Weatherbee  v.  Covington,  3  Strob.  L. 

ford,  60  Ark.  169,  29  S.  W.  641,  27  (S.  C.)  27,  49  Am.  Dec.  623. 

L.R.A.  507;  Smith  V.Ferguson,  90  Ind.  Notes:  99  A.  S.  R.  915;  3  L.R.A. 

229,  46   Am.  Rep.   216;   Vosburg  v.  230;  6  L.R.A.  366;  Ann.  Cas,  1914D 

Mallory,  155  la.  165,  135  N.  W.  577,  298. 

Ann.  Cas.  1914C  880 ;  Leyson  v.  Davis,  8.  Connor  v.  TrawicJ:,  37  Ala.  289, 

17  Mont.  220,  42  Pac.  775,  31  L.R.A.  79  Am.  Dec.  58.    For  a  general  con- 

429;  Kiff  v.  Weaver,  94  N.   C.  274,  sideration  of  the  law  governing  trans- 

55  Am.  Rep.  601;  Crook  v.  Baraboo  actions,  see  Conflict  of  Ia^lWS,  vol.  5, 

First  Nat.  Bank,  83  Wis.  31,  52  N.  p.  903  et  seq. 

W.  1131,  35  A.  S.  R.  17;  Ward  v.  9.  EUis  v.  Mathews,  19  Tex.  390,  70 

Turner,  2  Ves.  431,  9  Eng.  Rul.  Cas.  Am.  Dec.  353. 

811.  10.  Gardner  v.  Gardner,  22  Wend. 

Notes:  99  A.  S.  R.  890;  6  L.R.A.  (N.  Y.)  526,  34  Am.  Dec.  340. 

366;  Ann.  Cas.  1914A  529.  11.  Richardson   v.   Smart,  152  Mo. 

And  see  generally,  as  to  gifts  causa  623,  54  S.  W.  542,  75  A.  S.  R.  488. 

mortis,  infra,  par.  30  et  seq.  12.  Murray  v.  McKenzie,  23  Ont  L. 

7.  O'Neil  V.  O'Neil,  43  Mont.  505,  Rep.  287,  21  Ann.  Cas.  968. 

U7  Pac.  889,  Ann.   Cas.  1912C   268  Note:  18  A.  S.  R.  628. 
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infant  to  avoid  his  acts  is  his  personal  privilege,  yet  after  his  death 
this  privilege  extends  to  his  legal  representative.^*  It  is  said  that  the 
infant  must  take  steps  to  disaffirm  the  gift  within  a  reasonable  time 
after  attaining  majority/^  though  when  the  position  of  the  donee 
has  not  been  affected  by  delay,  it  has  also  been  considered  that  the 
donor,  after  he  has  come  of  age,  may  repudiate  after  a  very  consider- 
able time.^^  The  relation  be);ween  a  principal  and  his  agent  is  of  a 
fiduciary  nature,  but  the  fact  that  such  a  relation  exists  does  not 
prevent  the  principal  from  making  a  voluntary  donation  to  his  agent. 
A  gift  of  personal  property  by  a  conditional  vendee  is  good  to  pass 
his  interest  in  it,  and  in  such  a  case  the  payment  of  the  amount  due 
by  the  vendee  or  his  administrator  discharges  the  lien.^* 

4.  Wlio  May  Take  Gifts  Generally. — ^Any  person  capable  of  hold- 
ing title  to  property  may  be  the  recipient  of  a  gift.  A  married  woman 
has  legal  capacity  to  take  gifts,^'  and  an  infant  from  the  time  of  its 
conception  is  in  esse  for  the  purpose  of  taking  any  estate,  provided  it 
is  afterwards  bom  alive,  and  delivery  to  the  mother  in  trust  for  the 
child  would  be  sufficient.*®  A  gift  may  be  made  to  one  cotenant  of  an 
encumbrance  upon  the  common  property  which  will  inure  to  his 
benefit  alone,**  and  a  feeble-minded  person,**  an  unincorporated 
association,*  or  an  alien  may  receive  a  gift.*  A  person  holding  a 
fiduciary  relation  cannot  take  advantage  of  his  position  to  obtain 
any  gift,  instances  of  this  kind  being  referred  to  elsewhere.* 

5.  Husband  and  Wife  Generally — At  common  law  a  married  woman 
has  the  legal  capacity  to  take  gifts,  and  may  hold  the  same  to  her 
own  use  against  her  husband's  heirs  if  she  survives  him,  and  he 
has  not  reduced  the  same  to  possession.*  And  such  a  gift  from  a 
person  other  than  her  husband  will  be  upheld  in  equity,  where  the 
husband  assents  and  treats  the  property  as  belonging  exclusively  to 
the  wife.^    While  express  words  indicating  the  husband's  intention, 

IS.  Person  v.  Chase,  37  Vt.  647,  88  412,  89  N.  W.  47,  95  A.  S.  R.  444. 

Am.  Dec.  630.  20.  Pohl  v.  Fulton,  86  Kan.  14,  119 

Note:  21  Ann.  Cas.  973.  Pac.  716,  Ann.  Cas.  1913B  1014. 

And  see  generally.  Infants.  1.  Snowden  v.  Crown  Cork,  etc.,  Co., 

14.  Note:  21  Ann.  Cas.  973.  114  lUd.  650,  80  Atl.  510,  Ann.  Cas. 

15.  Murray  v.  McKenzie,  23  Ont.  L.  1912A  679  and  note. 

Rep.  287,  21  Ann.  Cas.  968.  2.  Duke  of  Richmond  v.  Milne,  17 

16.  Hatch  V.  Lamos,  65  N.  H.  1,  17  La.  312,  36  Am.  Dec.  613  (by  the 
Atl.  979,  4  L.R.A.  404.  And  see  gen-  law  of  the  state  under  reciprocal  con- 
erally,  Principal  and  Agent.  ditions). 

17.  Fisk     V.     Cuahman,     6     Cusb.       3.  See  infra,  par.  28. 

(Mass.)   20,  52  Am.  Dec.  761;  Allen  4.  Fisk  v.  Cushman,  6  Cusb.  (Mass.) 

V.  Cowan,  23  N.  Y.  502,  80  Am.  Dec.  20,  52  Am.  Dec.  761.    See  supra,  par. 

316.     And  see  infra,  par.  5.  4. 

18.  Nelson  v.  Iverson,  24  Ala.  9,  60  5.  Botts  v.  Gooch,  fl7  Mo.  88,  11 
Am.  Dec.  442.  S.  W.  42,  10  A.  S.  R.  286. 

19.  Holmes   v.   Holmes,   129   Mich.  Note:  13  A.  S.  R.  805. 
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are  unnecessary  in  the  case  of  a  gift  from  him,  yet  when  a  stranger 
makes  a  gift  of  personal  property  to  the  wife  it  has  been  said  that 
words  of  exclusiveness  are  necessary.*  At  common  law  a  woman  has 
no  right  to  make  a  gift  to  a  person  other  than  her  husband  without 
her  husband's  consent,  in  the  absence  of  an  antenuptial  agreement 
giving  her  the  right  to  dispose  of  her  property  as  a  feme  sole.  This 
right  to  make  such  a  gift  is  entirely  a  matter  of  statutory  privilege, 
and  statutes  giving  a  married  woman  the  right  to  dispose  of  her 
personal  property  have  been  construed  as  authorizing  her  to  make 
gifts  inter  vivos  and  causa  mortis.'  Under  such  statutes,  this  right 
may  be  exercised  though  the  husband  is  thereby  deprived  of  the 
distributive  share  in  her  personalty  which  would  otherwise  fall  to 
him  upon  her  death.®  A  woman's  deed,  just  before  marriage,  giving 
away  her  property  without  the  knowledge  of  her  intended  husband, 
is  fraudulent  and  void  as  to  the  husband,*  but  a  gift  to  children  by 
a  former  husband,  on  the  eve  of  marriage,  is  not  fraud  on  the  marital 
rights  of  the  second  husband,  when  he  knew  of  the  gift  before  the 
marriage.*®  With  respect  to  a  gift  by  a  husband  to  a  person  other 
than  his  wife,  the  law  has  placed  no  restriction  or  limitation  on  the 
power  of  the  husband  to  make  such  disposition  of  his  personal  prop- 
erty during  his  lifetime  as  he  may  elect,  as  the  wife  has,  by  marriage, 
no  such  inchoate  right  of  dower  in  the  personal  estate  of  her  husband 
as  she  has  in  his  real  estate.**  Upon  the  question  of  the  effect  of 
the  transfer  of  personal  property  by  a  husband  which  operates  to 
defeat  the  rights  that  otherwise  his  wife  or  widow  would  have  in  his 
estate,  the  cases  are  not  harmonious.  According  to  some  decisions, 
the  husband  may  by  absolute  conveyance  during  his  life  give  all 
of  his  personal  property,  and  thus  prevent  his  wife  from  receiving 
any  portion  of  it  under  the  statute  of  distributions,**  provided  it  is 
not  fraudulently  made  in  contemplation  of  death  or  to  take  effect 

6.  Deming  v.  Williams,  26  Conn.  226,  784,  67  L.R.A.  461. 

68  Am.  Dec.  386  and  note.  8.  Wright  v.  Holmes,  100  Me.  508, 

7.  Vosburg  V,  Mallory,  155  la.  165,  62  Atl.  507,  4  Ann.  Cas.  583  and  note, 
135  N.  W.  577,  Ann.  Cas.  1914C  880  3  L.R.A.(N.S.)  769  and  note. 

and  note.  9.  Waller    v.    Armistead,    2    Leigh 

Notes:  99  A.  S.  R.  884;  4  Ann.  Cas.  (Va.)  11,  21  Am.  Dec.  594. 

583.  10.  McClure  v.  Miller,  Bailey  Eq. 

And  see  generally,   Husband  Am)  (S.  C.)  107,  21  Am.  Dee.  522. 

Wife.  11.  Robertson  v.  Robertson,  147  Ala. 

A  parol  gift  of  a  note  is  not  within  311,  40  So.  104,  10  Ann.  Cas.  1051 

the  meaning  of  a  constitutional  provi-  and  note,  3  L.R.A.(N.S.)  774  and  note. 

sion  requiring  a  man's  written  consent  Note:  24  A.  S.  R.  490. 

to  make  vfidid  his  wife's  "conveyance"  12.  Wright  v.  Holmes,  100  Me.  508, 

of  her  property,  since  the  word  "con-  62  Atl.  507,  4  Ann.  Cas.  583,  3  L.R.A. 

veyance"  has  reference  to  the  transfer  (N.S.)   769  and  note. 

of  such  property  as  must  be  trans-  Notes:  24  A.  S.  R.  490;  10  Ann. 

ferred  by  written  instruments.    Vann  Cas.  1054. 

V.  Edwards,  135  N.  C.  661,  47  S.  E. 
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upon  death.*'  Such  a  gift  is  considered  valid  bj;  some  courts  though 
the  intent  and  purpose  of  the  husband  in  making  it  may  be  to  deprive 
his  wife  of  her  distributive  share  therein,  provided  there  is  no  fraud- 
ulent participation  on  the  part  of  the  donee  in  such  intent  or  pur- 
pose J  **  and  even  a  statute  giving  dower  in  personal  estate  does  not 
restrain  the  husband's  absolute  control  of  it  during  his  life  to  give 
and  dispose  of  it  as  he  chooses,  provided  it  is  not  done  in  expectation 
of  death  and  with  a  view  to  defeat  the  widow's  dower.**  It  is  gen- 
erally held,  however,  that  a  colorable  voluntary  transfer  by  which  the 
husband,  reserving  to  himself  a  benefit  from  or  power  of  disposal 
over  the  property,  parts  with  its  ownership  for  the  purpose  of  defeat- 
ing his  wife's  interest  in  his  estate,  may  be  declared  void  as  against, 
her.**  And  a  husband  cannot  by  gift  causa  mortis  defeat  the  statu- 
tory right  of  the  wife  to  a  part  of  the  personal  estate  whereof  the 
husband  dies  seized  or  possessed,  since  the  gift  does  not  take  effect 
until  the  death  of  the  donor.*'  Notwithstanding  that  the  current  of 
authority  is  to  the  contrary,  there  is  some  authority  for  the  proposition 
that  a  gift  by  a  husband  of  the  bulk  of  his  personalty  is  a  fraud  on 
the  wife's  marital  rights  as  depriving  her  of  that  reasonable  expecta- 
tion as  to  the  enjoyment  of  a  portion  of  her  husband's  property  which 
she  has  a  right  to  form  at  their  marriage.*® 

6,  Gift  by  Httsband  to  Wife* — ^In  some  jurisdictions,  following  the 
common  law  doctrine,  a  married  woman  cannot  acquire  property 
by  gift  from  her  husband,  though  such  a  gift  may  be  so  far  valid 
as  to  give  the  wife  a  right  to  the  property  at  the  death  of  her  hus- 
band as  against  his  heirs  or  executors  but  not  against  his  creditors. 
Property  thus  given  remains  the  property  of  tlie  husband  during  his 
life,  and  may  be  demanded  by  him  or  attached  by  his  creditors.  But 
this  rule  of  law  is  applicable  only  in  the  case  of  direct  gifts,  and  does 
not  prevent  the  transfer  of  property  from  the  husband  to  the  wife 
through  a  third  person.**  Generally,  however,  and  especially  under 
statutes  recognizing  a  separate  personality  in  the  wife,  a  gift  from 
husband  to  wife  will  be  sustained  in  equity  if  the  rights  of  creditors 

13.  lines  ▼.  Lines,  142  Pa.  St.  149,  62  Atl.  507,  4  Ann.  Cas.  583,  3  L.R.A. 
21  Atl.  809,  24  A,  S.  R.  487  and  note.    (N.S.)  769  and  note. 

Note:  21  L.R.A.(N.S.)  633.  Note:  10  Ann.  Cas.  1054. 

A  gift  causa  mortis  made  with  a  17.  Note:  10  Ann.  Cas.  1055. 

view   to    deprive   the   widow    of   her  18.  Murray  v.  Murray,  90  Ky.  1, 

dower  in   the   personalty,  is   invalid.  13  S.  W.  244,  8  L.R.A1  95. 

99  A.  S.  R.  915  note.  19.  Brown  v.  Brown,  174  Mass.  197, 

14.  Wright  V.  Holmes,  100  Me.  508,  54  N.  E.  532,  75  A.  S.  R.  292  and 
62  Atl.  507,  4  Ann.  Cas.  583,  3  L.R.A.  note;  Garner  v.  Gamer,  45  N.  C.  1, 
(N.S.)   769  and  note.  57  Am.  Dec.  583  and  note. 

Note:  10  Ann.  Cas.  1054.  Notes:   86   A.    S.   R.   008;   129   A. 

15.  Note:  10  Ann.  Cas.  1054.  S.  R.  717;  2  L.R.A.  716;  69  L.R.A. 

16.  Wright  V.  Holmes,  100  Me.  508,  353. 
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do  not  intervene,**  and  will  be  construed  to  be  for  her  separate  use 
and  estate.^  And  though  the  common  law  rule  was  strictly  applied 
as  to  paraphernalia  and  jewelry  bought  by  the  husband  for  the  use 
of  his  wife,  and  the  mere  purchase  of  such  articles  does  not  make 
them  the  property  of  the  wife  under  the  married  women's  property 
acts,*  yet  those  statutes  have  abolished  the  common  law  disability 
of  the  husband  to  confer  the  title  to  personal  property  upon  his  wife 
by  gift,  and  an  actual  gift  even  of  jewelry  by  the  husband  conveys  an 
ownership  upon  the  wife  which  is  unimpeachable  by  any  one  except 
creditors  of  the  husband.*  Express  words  indicating  the  husband's 
intention  are  not  necessary.*  Where  a  husband  pays  his  own  money 
in  the  purchase  of  land  and  causes  the  conveyance  tq  be  made  to  his 
wife,  the  transaction  will  be  presumed  to  be  a  gift  by  him  to  her,  in 
the  absence  of  evidence  tending  to  show  the  creation  of  a  resulting 
trust.*  And  expenditures  made  by  a  husband  in  the  improvement 
of  his  wife's  separate  estate  raise  a  presumption  that  they  were  intend- 
ed as  a  gift  to  her.*  The  wife's  earnings,  and  articles  of  personalty 
purchased  with  money  earned  by  her,  also  may  become  her  separate 
property  under  an  agreement  with  her  husband.' 

7.  Gift  by  Wife  to  Husband. — Where  a  woman  makes  a  gratuitous 
transfer  of  property  to  her  husband,  it  must  be  made  to  appear,  in 
order  to  sustain  the  transfer,  that  it  was  fair  and  proper,  and  that  she 
acted  freely  and  deliberately,*  and  this  is  especially  so  when  to  the 
marital  relation  is  added  that  of  trustee  and  cestui  que  trust.*    Where 

20.  Deming  v.  Williams,  26  Conn.  421,  65  Atl.  1009,  129  A.  S.  R.  714, 

226,  68  Am.  Dec.  386  and  note;  Botts  16   Ann.   Cas.   507,   11   L.R.A.(N.S.) 

V.  Gooch,  97  Mo.  88.  11  S.  W.  42,  10  389. 

A,   S.   R.  286;   Fox  v.  Jones,  1  W.  3.  Rawson  v.  Pennsylvania  R.  Co., 

Va.  205,  91  Am.  Dec.  383  and  note.  48  N.  Y.  212,  8  Am.  Rep.  543. 

Notes:   80  Am.  Dec.  319;  89  Am.  Note:  16  Ann.  Cas.  508. 

Dec.  204;  13  A.  S.  R.  805;  5  L.R.A.  4.  Deming   v.    Williams,  26    Conn. 

579;  69  L.R.A.  357,  363.  226,  68  Am.  Dec.  386  and  note. 

Such  a  gift  is  not  subject  to  the  5.  Peck  v.  Brummagim,  31  Cal.  440, 

husband's  debts  afterwards  contracted,  89  Am.  Dec.  195;  Stonecipher  v.  Keari 

Peck  V.  Brummagim,  31  Cal.  440,  89  131  Ga.  688,  63  S.  E.  215,  127  A.  S. 

Am.  Dec.  195;  nor  to  existing  debts,  R.  248;  Beck  v.  Beck,  78  N.  J.  Eq. 

if  at  the  time  of  the  transaction  the  544,  80  Atl.  550,  35  L.R.A.(N.S.)  712. 

husband  bad  ample  means  readily  and  Notes :  138  A.  S.  R.  287 ;  69  L.R.A. 

conveniently  accessible  to  his  creditors,  367. 

Dixon  V.  Sanderson,  72  Tex.  359,  10  And  see  Trusts. 

S.  W.  535,  13  A.  S.  R.  801.    And  see  6.  Selover  v.  Selover,  62  N.  J.  Eq. 

Fraudulent  Conveyances.  761,  48  Atl.  522,  90  A.  S.  R.  478. 

1.  Johnston  v.  Johnston,  173  Mo.  91,  7.  Yake  v.  Pugh,  13  Wash.  78,  42 
73  S.  W.  202,  96  A.  S.  R.  486,  61  Pac.  528,  52  A.  S.  R.  17. 

L.R.A.  166.  8.  Reed  v.  Reed,  109  Md.  690,  72 

Notes:  13  A.  S.  R.  805;  69  L.R.A.  Atl.  414,  130  A.  S.  R.  552  and  note; 

370.  Cain  v.  Ligon,  71  Ga.  692,  51  Am. 

2.  Richardson  v.  Louisville,  etc.,  R.  Rep.  281. 

Co.,  85  Ala.  559,  5  So.  308,  2  L.R.A.  9.  Smyley  v.  Reese,  53  Ala.  89,  25 
716;  Farrow  v.  Farrow,  72  N.  J.  Eq.   Am.  Rep.  598. 
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a  husband  receives  and  odes  the  moi:^^  or  property  of  his  wife;  it  has 
been  hdd  in  a  number  of  cases  under  the  common  law  conception 
of  the  relation  of  husband  and  wife,  that  it  should  be  presumed  that 
she  intended  to  give  it  to  him.^®  Since  the  passage  of  the  iparried 
women's  property  acts,  the  courts  generally  have  held  that  as  to  the 
principal  of  the  wife's  separate  estate  taken  into  possession  and  used 
by  him,  even  with  her  consent,  it  should  be  presumed  that  he  received 
it  as  a  loan  or  to  hold  it  in  trust  for  her  benelit.^^  This  latter  rule,  it 
will  be  noticed,  applies  to  the  principal  or  corpus  of  the  wife's  prop- 
erty taken  into  possession  by  the  husband.  And  though  the  receipt 
of  the  principal  is  to  be  presumed  to  be  a  loan,  yet  from  the  receipt 
by  a  husband  of  the  income  of  his  wife's  separate  property,  with 
her  consent,  a  gift  of  such  income  may  be  implied.** 

8.  Gift  by  Parent  to  Child. — ^A  parent  may  make  a  gift  to  his 
child,**  and  it  will  not  be  presumed  to  be  invalid  unless  a  confidential 
relation  exists  between  them  which  gives  the  child  dominion  over  the 
parent.**  It  has  been  held  that  a  married  man  may,  during  coverture, 
give  away  the  bulk  of  his  property  to  his  children,  though  the  known 
effect  of  the  gift  will  be  to  deprive  the  widow  of  the  fair  share  of  the 
property  which  otherwise  would  have  fallen  to  hcr.*^  Such  a  gift, 
though  improvident,  may  be  valid  and  irrevocable,  when  made  by  a 
father  in  th6  prime  of  life  and  in  full  possession  of  his  faculties,  with 
a  full  understanding  of  the  effect  of  his  act,  and  without  the  exercise 
of  any  influence  over  him  by  the  child,*'  though  it  is  otherwise 
when  a  child  upon  whom  the  parent  has  become  dependent  accepts 
a  gift  of  all  of  his  estate,  and  the  parent  has  not  had  the  benefit  of 
independent  advice.*'     Such  a  gift,  from  parent  to  child,  must  be 

10.  Reed  v.  Reed,  109  Md.  690,  72  McLure  v.  Lancaster,  24  S.  C.  273^  58 
Atl.  414,  130  A.  S.  R.  552 ;  Clark  v.   Am.  Rep.  269. 

Patterson,  158  Mass.   388,  33   N.   E.  13.  Williams    v.    Walton,    8    Yerg. 

589,  35  A.  S.  R.  498  and  note;  Bennett  (Tenn.)  387,  29  Am.  Dec.  122. 

V.  Bennett,  37  W.  Va.  396,  16  S.  E.  Notes:   17   A.   S.  R.  527;   111  A. 

638,  38  A.  S.  R.  47  and  note;  Crum-  S.  R.  654;  6  Ann.  Cas.  432. 

rine  v.  Crumrine,  50  W.  Va.  226,  40  J*-  Note:  111  A.  S.  R.  654. 

S.  E.  341,  88  A.  S.  R.  859.  «  ^®- oo?Hl.  ""l  ®^^'  f^.^^V^^I^ 

Note:  23  A.  S.  R.  249.  P/J^-  323,  54  A.  S.  R.  581,  30  L.R.A. 

11.  King  V.  King,  24  Ind.  App.  698,  243.    See  supra,  par.  6. 

57  N.  E.  275,  79  A.  S.  R.  287  and   ^^J  •//-  ^^^^^  f^  ^  |j 

b^^AJ^7^.^r^^  H^"^^'  ^^  ^"^  Notes:'  114  A.  S.  R.  331;  117  A. 

St.  408,  100  Am.  Dec.  578.  S.   R.  43;   124  A.   S.  R.  1007;   127 

Notes:  35  A.  S.  R.  501;  39  A.  S.  a.  S.  R.  338. 

R.  494;  88  A.  S.  R.  859.  17.'  james  v.   Aller,   68  N.  J.   Eq. 

12.  Adoue  V.  Spencer,  62  N.  J.  Eq.  666,  62  Atl.  427,  111  A.  S.  R.  654, 
782,  49  Atl.  10,  90  A.  S.  R.  484,  56  6  Ann.  Cas.  430,  2  L.R.A.(N.S.)  285; 
L.R.A.  817;  Haner's  Estate,  140  Pa.  Post  v.  Hagan,  71  N.  J.  Eq.  234,  65 
St.  420,  21  Atl.  445,  23  A.  S.  R.  245;  Atl.  1026,  124  A.  S.  R.  997. 
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completed  by  delivery,^*  but  where  there  has  been  a  delivery  of  the 
property,  the  fact  that  it  is  kept  in  the  home  oceupied  by  the  family 
does  not  invalidate  the  gift.^*  In  some  cases  it  is  held  that  on  a  gift 
by  a  parent  to  his  minor  child  residing  with  him,  the  retention  of 
possession  by  the  donor  is  not  a  badge  of  fraud,*^  while  in  other  cases 
it  is  held  that  as  between  the  parties,  the  parent  gives  to  and  accepts 
for  the  child,  and  the  gift  is  capable  of  being  enforced,  bnt  as  between 
the  donee  and  a  creditor  of  the  parent  who  has  extended  him  credit 
on  the  faith  of  his  apparent  ownership  of  the  property,  the  creditor 
must  be  preferred,  as  a  valuable  consideration  should  prevail  over  a 
good  consideration.^  An  approved  method  of  actual  delivery  to  a 
minor  child  would  be  one  to  the  other  parent,  guardian^  or  friend, 
in  trust  for  the  infant.' 

II.  Gifts  Inter  Vivos 

9.  Distinguishing  Features. — To  point  more  clearly  to  the  essential 
elements  of  a  gift,  the  question  is  sometimes  raised  whether  a  transfer 
of  property  is  to  be  considered  a  gift  or  some  other  transaction.  In 
many  respects  a  gift  partakes  of  the  nature  of  a  contract,  but  to  stand 
upon  the  same  footing,  the  gift  and  the  contract  must  be  alike  in  the 
respect  of  being  executed.*  A  gift  cannot  be  made  to  take  effect  in 
the  future.  Such  a  transaction  would  amount  only  to  a  promise  or 
agreement  to  make  a  gift,  and,  being  without  valuable  consideration, 
is  void,^  and  consideration  of  blood  or  natural  affection  is  not  sufficient 
to  support  such  a  promise.^  And  so  the  main  distinction  between  a 
sale  and  a  gift  is  that  in  the  former  a  valuable  consideration  is  neces- 
sary, whereas  the  latter  need  not  rest  for  its  support  on  any  consider- 

18.  In  re  Acken's  Estate,  144  la.       1.  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S. 
519,  123  N.  W.  187,  Ann.  Cas.  1912A   C.)  122,  24  Am.  Dec.  396. 

1166.  2.  Beloit  Second  Nat.  Bank  v.  Mer- 

Notes:  6  A.  S.  R.  300;  9  A.  S.  R.  rUl,  81  Wis.  142,  50  N.  W.  503,  29 

87;  15  A.  S.  R.  538.  A.  S.  R.  870. 

And  see  infra,  par.  11  et  seq.  8.  Smith  v.  Peacock,  114  Ga.  691, 

19.  Dodd  V.  McCraw,  8  Ark.  83,  46  40  S.  E.  757,  88  A.  S.  R.  53. 

Am.  Dec.  301;  Kellogg  v.  Adams,  51  4.  Minor  v.  Rogers,  40  Conn.  512, 

Wis.  138,  8  N.  W.  115,  37  Am.  Rep.  16  Am.  Rep.  69;  Harris  Banking  Co. 

815.  V.  Miller,  190  Mo.  640,  89  S.  W.  629, 

Notes:  55  Am.  Dec.  761;  9  A.  S.  R.  1  L.R.A.(N.S.)  790. 

87.  Notes :  9  Am.  Dec.  193 ;  51  Am.  Dec. 

20.  Dodd  V.  McCraw,  8  Ark.  83,  46  362. 

Am.  Dec.  301;  Howard  v.  Williams,  1  See  infra,  par.  25.  And  see  Cov- 
Bailey  L.  (S.  C.)  575,  21  Am.  Dec.  tracts,  vol.  6,  p.  649. 
483;  Williams  v.  Walton,  8  Yerg.  5.  In  re  James,  146  N.  T.  78,  40 
(Tenn.)  387,  29  Am.  Dec.  122;  Hille-  N.  E.  876,  48  A.  S.  B.  774;  In  re 
hrant  v.  Brewer,  6  Tex.  45,  55  Am.  Campbell's  Estate,  7  Pa.  St  100,  47 
Dec.  757.  Am.  Dec.  503. 

Note :  6  Ann.  Cas.  432.  Note :  11  L.R. A.  684. 

And  see  infra,  par.  13. 
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ation  of  value.*  TKere  can  hardly  be  said  to  be  any  similarity  between 
a  gift  inter  vivos  and  a  gift  by  will,  as  in  the  case  of  the  former  there 
must  be  not  only  a  donative  intention,  but  also  a  complete  stripping 
of  the  donor  of  all  dominion  or  control  over  the  thing  given.'  The 
distinction  between  a  gift  and  an  advancement  rests  on  tiie  idea  that 
an  advancement  is  the  giving,  by  anticipation,  of  the  whole  or  a  part 
of  what  it  is  supposed  a  child  will  be  entitled  to  on  the  death  intestate 
of  the  party  making  it.  The  intention  determines  whether  an  act 
constitutes  a  gift  or  an  advancement.  A  gift  to  a  child  or  heir  by  an 
ancestor  in  his  lifetime  is  prima  facie  an  advancement  because  of  its 
tendency  towards  that  equality  of  distribution  among  the  children 
which  is  presumed  to  have  been  intended,  though  this  presumption 
may  be  rebutted  by  circumstances  shown  by  parol  or  otherwise.^  With 
respect  to  the  gifts  known  to  the  law  as  inter  vivos  and  mortis  causa, 
it  may  be  said  that  they  have  many  essential  elements  in  common, 
,  and  that  the  rules  of  law  applicable  to  rights  under  them  axe  frequent- 
ly applied  iilterchangeably.  There  is  no  distinction  between  these 
two  classes  of  gifts  as  to  the  necessity  of  the  intent  to  transfer  title 
and  the  delivery  of  the  property,*  the  main  difference  between  them 
being  that  where  there  is  a  gift  inter  vivos  the  change  in  the  title  is 
irrevocable  and  indefeasible,  while  in  the  case  of  a  gift  causa  mortis 
it  must  have  been  made  upon  apprehension  of  death  from  present 
sickness  and  the  change  in  the  title  is  revocable  and  defeasible  upon 
certain  conditions.^*    A  condition  may  be  annexed  to  a  gift  causa 

6.  Cain  ▼.  ligon,  71  Ga.  692,  51  197,  10  S.  E.  378,  6  L.R.A.  515; 
Am.  Bep.  281.  Crook  v.  Baraboo  First  Nat.   Bank, 

7.  Stevenson  v.  Earl,  65  N.  J.  Eq.  83  Wis.  31,  52  N.  W.  1131,  35  A.  8. 
721,  55  Atl.  1091,  103  A.  S.  R.  790,  R.  17. 

1  Ann.  Cas.  49.    And  see  Wnj.s.  Note:  7  L.R.A.  439.  -^u."-^- 

8.  Grattan  v.  Grattan,  18  HI.  167,  10.  Smith  v.  l)orsey,  38  Ind.  451, 
65  Am.  Dee.  726;  Brook  v.  Latimer,  10  Am.  Rep.  118;  Vosburg  v.  Mallory, 

,    44  Kan.  431,  24  Pae.  946,  21  A.  S.  R.  155  la.   165,  135  N.  W.  577,  Ann. 

292,  11  L.R.A.  804.  Cas.  1914C  880;  Nelson  v.  Peterson,. 

Notes:  27  A.  S.  R.  748;  12  L.R.A.  202  Mass.  369,  88  N.  £.  916,  132  A. 

567.  S.  R.  503;  Leyson  v.  Davis,  17  Mont 

If  a  statute  prescribes  bow  an  ad-  220,    42    Pae.    775,    31    L.R.A.    429; 

*    Taneement  mast  be  made,  a  transfer  Apache  State  Bank  v.  Daniels,  32  Okla. 

not  so  made  will  be  deemed  to  be  a  121,  121  Pae.  237,  Ann.  Cas.  1914A 

gift     Atkinson  Petitioner,  16   R.   I.  520,  40  L.R.A.(N.S.)    901;  liebe  v. 

413,  16  AtL  712,  27  A.  8.  R.  745,  3  Battmann,  33  Ore.  241,  54  Pae.  179, 

L.R.A.  392.  72  A.  S.  R.  705;  Walsh's  Appeal,  122 

See  generally,  Advancements,  vol.  Pa.  St.  177,  15  Atl.  470,  9  A.  S.  R. 

1,  p.  653  et  seq.  83, 1  L.R JL.  535 ;  Holley  v.  Adams,  16 

9.  Nelson  v.  Peterson,  202  Mass.  369,  Vt  206,  42  Am.  Dec.  508 ;  Phinney  v. 
88  N.  E.  916, 132  A.  S.  R.  503;  Liebe  State,  36  Wash.  236,  78  Pae.  927,  68 
v.  Battmann,  33  Ore.  241,  54  Pae.  179,  L.R. A.  119. ' 

72  A.  S.  R.  705;  Mardoek  v.  McDowell,      Note:  99  A.  S.  R.  894. 
1  Nott  &  MeG.   (S.  C.)   237,  9  Am.       A  statute  with  respect  to  gifts  ^n- 
Dec.  684:  Miller  v.  Neff,  33  W.  Va.   erally  does  not  apply  to  a  technical 
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mortis,^^  but  not  to  a  gift  inter  vivos.  The  fact  that  the  donor  is 
near  death  is  not  of  controlling  importance  in  determining  whether 
the  gift  is  causa  mortis  or  inter  vivos;  ^*  while  a  gift  made  during  a 
last  illness,  and  when  all  hope  of  recovery  is  gone,  is  presumed  to  have 
been  causa  mortis,^*  yet  a  gift  of  personal  property  made  with  the 
intent  to  take  effect  immediately  and  irrevocably,  and  fuUy  e:iecuted 
by  complete  delivery,  is  binding  as  a  gift  inter  vivos,  even  if  the  donor 
was  in  extremis  and  died  soon  after.^^ 

10.  Requisites  of  Gift  Inter  Vivos  Generally.— No  consideration 
is  necessary  to  support  a  gift.^*  Words  alone  are  not  sufficient  to 
constitute  a  gift,  because  mere  words,  unaccompanied  by  delivery, 
could  only  be  a  promise,  and  there  being  no  consideration,  the  promise 
could  not  be  enforced,  and  therefore  the  gift  would  not  be  complete,*^ 
except  that,  if  the  subject  of  the  gift  is  already  in  the  possession  of 
the  donee,  the  delivery  may  be  effectuated  by  words.*'  To  make  a 
valid  and  effective  gift  inter  vivos  there  must  be  an  intention  to 
transfer  title  to  the  property,  as  well  as  a  delivery  by  the  donor  and 
an  acceptance  by  the  donee.*®    Mere  intention  to  give  without  delivery 

r. 

gift  known   as  a  gift   caasa  mortis,  v.  MeGuire,  160  N.  Y.  476,  55  N.  E. 

Thomas  v.  Lewis,  89  Va.  1,  15  S.  £.  7,  73  A.  S.  R«  694  and  note;  Apaehe 

389,  37  A.  S.  R.  848,  18  L.R.A.  170.  State  Bank  v.  Daniels,  32  Okia.  121, 

See  infra,  par.  30  et  seq.,  as  to  gifts  121  Pac.  237,  Ann.  Cas,  1914A  520, 

causa  mortis.  40  L.R.A.(N.S.)   901;  Wagoner's  Es- 

11.  Note :  99  A.  S.  R.  913.  tate,  174  Pa.  St.  658,  34  Atl.  114,  52 

12.  Note :  99  A.  S.  R.  890.  A.  S.  R.  828,  32  L.RJL.  766. 

13.  Hatcher  v.  Buford,  60  Ark.  169,       Note:  12  Eng.  Rul.  Cas.  435. 

29  S.  W.  641,  27  L.R.A.  507;  Phinney  17.  Miller  v.  NefP,  33  W.  Va.  197, 

V.  State,  36  Wash.  236,  78  Pac.  927,  10  S.  E.  378,  6  L.R.A.  515. 

68  L.R.A.  119.  Note :  12  Eng.  Rul,  Cas.  441. 

Note :  99  A.  S.  R.  890.  18.  Pullen  v.  Placer  County  Bank, 

14.  Robertson  v.  Robertson,  147  Ala.  138  Cal.  169,  66  Pac.  740,  71  Pac. 
311,  40  So.  104,  10  Ann.  Cas.  1051,  83,  94  A.  S.  R.  19;  Camp's  Appeal, 
3  L.R.A.(N.S.)  774;  Hatcher  v.  Bu-  36  Conn.  88,  4  Am.  Rep.  39;  Burton 
ford,  60  Ark.  169,  29  S.  W.  641,  27  v.  Bridgeport  Sav.  Bank,  52  Conn. 
L.R.A.  507 ;  Vosburg  v.  Mallory,  155  398, 52  Am.  Rep.  602 ;  Oi^anized  Char- 
Ta.  165,  135  N.  W.  577,  Ann.  Cas.  ities  Ass'n  v.  Mansfield,  82  Conn.  504^ 
1914C  880.  74  Atl.  781, 135  A.  S.  R.  285  and  note; 

Notes:  52  A.  8.  R.  833;  11  LJLA.  Richardson  v.  Richardson,  148  Hi.  563, 

684.  36  N.  E.  608,  26  L.R.A.  305  and  note; 

15.  McWillie  v.  Van  Vacter,  35  Miss.  Vosburg  v.  Mallory,  155  la.  165,  135 
428,  72  Am.  Dec.  127;  Pickslay  v.  N.  W.  577,  Ann.  Cas.  1914C  880 ;  But- 
Starr,  149  N.  Y.  432,  44  N.  E.  163,  ler  v.  Scofield,  4  J.  J.  Marsh  (Ky.) ' 
52  A.  S.  R.  740  and  note,  32  L.R.A.  139,  20  Am.  Dec.  211;  Gardner  v. 
703;  Smith's  Estate,  144  Pa.  St.  428,  Merritt,  32  Md.  78,  3  Am.  Rep.  115; 
22  Atl.  916,  27  A.  S.  R.  641.  Whalen  v.  MilhoUand,  89  Md.  199,  43 

16.  Connor  v.  Trawick,  37  Ala.  289,  Atl.  45,  44  L.R.A.  208;  Welch  v.  Hen- 
79  Am.  Dec.  58  and  note;  McWillie  shaw,  170  Mass.  409,  49  N.  E.  659, 
V.  Van  Vacter,  35  Miss.  428,  72  Am.  64  A.  S.  R.  309;  Bailey  v.  New  Bed- 
Dec.  127;  Noble  v.  Smith,  2  Johns,  ford  Inst.,  192  Mass.  564^  78  N.  E. 
(N.  Y.)  52,  3  Am.  Dec.  399;  Gannon  648, 116  A.  S.  R.  270  %nd  note;  Garri- 
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is  unavailing,^*  and  delivery  is  insufficient  unless  made  with  an  inten- 
tion to  give.**  But  property  expressly  delivered  as  a  gift  will  not  be 
presumed  to  have  been  intended  as  satisfaction  of  a  debt.^  There 
must  be  an  intention  on  the  part  of  the  donor  to  relinquish  the  right 
of  dominion  on  one  hand  and  to  create  it  on  the  other,*  and  the 
delivery  must  be  not  only  of  possession  but  also  of  the  dominion  and 
control  of  the  property.*    To  have  the  effect  of  a  valid  gift,  there- 

son  V.  Union  Trust  Co.,  164  Mi€b.  345,  Notes:  32  Am.  Dec.  266;  51  Am. 

129  N.  W.  691,  32  L.R.A.(N.S.)  219;  Dec.  362;  72  Am.  Dec.  556;  79  Am. 

McWilUe  V.  Van  Vacter,  35  Miss.  428,  Dec.  62;  16  A.  S.  R,  459;  17  A.  S.  R. 

72  Am.  Dec.  127;  Harris  Banking  Co.  527;  75  A.  S.  R.  434;  129  A.  S.  R. 
V.  MiUer,  190  Mo.  640,  89  S.  W.  629,  717;  138  A.  S.  R.  287;  140  A.  S.  R. 
1  L.R.A.(N.S.)  790;  O'Neil  v.  O'Neil,  369;  5  L.R.A.  71;  5  Eng.  Rul.  Cas.  28. 
43  Mont.  505,  117  Pac.  889,  Ann.  Cas.  By  the  civil  law,  a  gift  inter  vivos 
1912C  268;  Sanborn  v.  Goodhue,  28  was  valid  and  binding  without  deiiv- 
N.  H.  48,  59  Am.  Dec.  398  and  note;  ery,  but  at  common  law  delivery  is 
Noble  V.  Smith,  2  Johns.  (N.  Y.)  52,  essential  to  give  effect  to  a  gift.  Noble 
3  Am.  Dec.  399;  In  re  Crawford,  113  v.  Smith;  2  Johns.  (N.  Y.)  52,  3  Am. 
N.  Y.  560,  21  N.  E.  692,  5  L.R.A.  71 ;  Dec.  399. 

Beaver  v.  Beaver,  117  N.  Y.  421,  22  19.  Peck  v.  Brnmmagim,  31  Cal.  440, 

N.  E.  940,  15  A.  S.  R.  531,  6  L.R.A.  89  Am.  Dec.  195;  Frye  v.  Oullion,  143 

403  and  note;  McKenae  v.  Harrison,  la.  719,  121  N.  W.  563,  21  Ann.  Cas. 

120  N.  Y.  260,  24  N.  E.  458,  17  A.  285;  Butler  v.  Scofield,  4  J.  J.  Mareb. 

S.  R.  638,  8  L.R.A.  257;  Gannon  v.  (Ky.)  139,  20  Am.  Dec.  211;  Harris 

McGnire,  160  N.  Y.  476,  55  N.  E.  7,  Banking  Co.  v.  Miller,  190  Mo.  640, 

73  A.  S.R.  694  and  note;  Apache  State  89  S.  W.  629,  1  L.R.A.(N.S.)  790; 
Bank  v.  Daniels,  32  Okla.  121,  121  Linsenbigler  v.  Gourley,  66  Pa.  St.  166, 
Pac.  237,  Ann.  Cas.  1914A  520,  40  94  Am.  Dec.  51;  Crawford's  Appeal, 
L.R.A.(N.S.)  901;  Waite  v.  Grubbe,  61  Pa.  St.  52,  100  Am.  Dec.  609  and 
43  Ore.  406,  73  Pac.  206,  99  A.  S.  R.  note;  Walsh's  Appeal,  122  Pa.  St.  177, 
764  and  note;  Crawford's  Appeal,  61  15  Atl.  470,  9  A.  S.  R.  83,  1  L.R.A. 
Pa.  St.  52, 100  Am.  Dec.  609  and  note;  535. 

Walsh's  Appeal,  122  Pa.  St.  177,  15  20.  Harris   Banking  Co.  v.  Miller, 

Atl.  470,  9  A.  S.  R.  83  and  note,  1  190  Mo.  640,  89  S.  W.  629,  1  L.R.A. 

L.R.A.  535;  Wagoner's  Estate,  174  Pa.  (N.S.)   790. 

St.  558,  34  Atl  114,  52  A.  S-  R.  828  1.  McClure    v.    MiUer,    Bailey    Eq. 

and  note,  32  LJI.A.  766;  Reese  v.  Phil-  (S.  C.)  107,  21  Am.  Dec.  522. 

adelphia  Trust,  etc.,  Co.,  218  Pa.  St.  Notes:  5  L.R.A.  71;  11  L.R.A.  684. 

150,  67  Ati.  124,  120  A.  S.  R.  880;  2.  Jones  v.  Weakley,  99  Ala.  441, 12 

Hillebrant  v.  Brewer,  €  Tex.  45,  55  So.  420,  42  A.  S.  R.  84,  19  L.R.A. 

Am.  Dec.  757;  Williamson  v.  Johnson,  700;  Smith's  Estate,  144  Pa.  St.  428, 

62  Vt.  378,  20  Atl.  279,  22  A.  S.  R.  22  Atl.  916,  27  A.  S.  R.  641 ;  Shugart 

117  and  note,  9  L,B.A.  277;  Miller  v.  v.  Shugart,  lU  Tenn.  179,  76  S.  W? 

Neff,  33  W.  Va.  197,  10  S.  B.  378,  821,  102  A.  S.  R.  777  and  note;  Opitis 

6  L.R  JL  516  and  note ;  Welte  v.  Col-  v.  Karel,  118  Wis.  527,  95  N.  W.  948, 

Una,  74  Wis.  341,  43  N.  W.  160,  5  99  A.  S.  R.  1004,  62  L.R.A.  982. 

L.R.A.  531;  Crook  v.  Baraboo  Fim  Note:  52  A.  6.  R.  833. 

Nat.  Bank,  83  Wis.  31,  62  N.  W.  1131,  3.  Jones  v.  Weakley,  99  Ala.  441, 

35  A.  S.  R.  17;  Opitz  v.  KareL,  118  12  So.  420,  42  A.  8.  R.  84,  19  L.R.A. 

Wia.  527,  96  N.  W.  948,  99  A.  S.  B.  700;  Hatch  v.  Atkinson,  56  Me.  324, 

1004,  62  L.R.A.  982;  Irons  v.  Small.  96  Am.  Dec.  464;  Bath  Sav.  Inst.  v. 

piece,  2  B.  &  Aid.  551,  21  R«V.  Rep.  Hathorn,  88  Me.  122,  33  Atl.  836,  51 

395,  12  Eng.  Rul.  Cas.  408  and  note.  A.  S.  R.  382,  32  L.R.A.  377;  Whalen 
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fore,  the  transfer  of  possession  and  title  must  be  absolute  and  go  into 
immediate  effect,  so  far  as  the  donor  can  make  it  so  by  intent  and 
delivery,^  and  must  be  so  complete  that  if  he  again  resumes  control 
over  it  without  the  consent  of  the  donee  he  becomes  liable  as  a  tres- 
passer.^ Acceptance  need  not  be  made  immediately,  and  it  is  suffi- 
cient if  the  gift  is  accepted  before  actual  revocation  by  the  donor  or 
before  revocation  by  the  death  of  the  donor.*  Acceptance  by  the 
donee  ma^  be  implied  or  presumed,'  especially  if  it  operates  entirely 
to  the  benefit  of  the  donee  ^  or  if  the  donee  is  mentally  incapable  of 
accepting  it.* 

11.  What  Constitutes  Delivery  Generally. — ^Delivery  may  be  made 
by  an  agent  of  the  donor,*®  and  it  is  not  required  that  delivery  should 
be  made  to  the  donee  personally,  but  it  is  sufficient  if  made  to  some 

V.  MUholland,  89  Md.  199,  43  Atl.  45,  Atl.  836,  51  A.  S.  R.  382,  32  L.R.A. 

44  L.R.A.  208;  Holmes  v.  McDonald,  377;   Whalen   v.   Milholland,   89  Md. 

119  Mich.  663,  78  N.  W.  647,  76  A.  199,  43  Atl.  45,  44  L.R.A.  208;  Garri- 

S.  R.  430;  Murphy  v.  Bordwell,  83  son  v.  Union  Trust  Co.,  164  Mich.  345, 

Minn.  54,  85  N.  W.  915,  85  A.  S.  R.  129  N.  W.  691,  32  L.R.A.{N.S.)  219; 

454,  52  L.R.A.  849;  Sanborn  v.  Good-  Walsh's  Appeal,  122  Pa.  St.  177,  15 

hue,  28  N.  H.  48,  59  Am.  Dec.  398;  Atl.  470,  9  A.  S.  R.  83  and  note,  1 

Walker  v.  Walker,  66  N.  H.  390,  31  L.R A.  535 ;  Williamson  v.  Johnson,  62 

Atl.  14,  49  A.  S.  R.  616,  27  L.R.A.  Vt.  378,  20  Atl.  279,  22  A.  S.  R.  117, 

799;  Stevenson  v.  Eari,  65  N.  J.  Eq.  9  L.R.A.  277. 

721,  56  Atl.  1091,  103  A.  S.  R.  790,  Notes:  73  A.  S.  R.  698;  74  A.  S. 

1  Ann.  Cas.  49;  McKenzie  v.  Harri-  R.  179;  88  A.  S.  R.  60;  5  L.R.A.  71. 

son,  120  N.  Y.  260,  24  N.  E.  458,  17  6.  Liebe  v.  Battmann,  33  Ore.  241, 

A.  S.  R.  638,  8  L.R.A.  257;  Gannon  54  Pac.  179,  72  A.  S.  R.  705. 

V.  McOuire,  160  N.  Y.  476,  55  N.  E.  Note :  75  A.  S.  R.  434. 

7.  73  A.  S.  R.  694  and  note ;  Reese  v.  6.  Love  v.  Francis,  63  Mich.  181, 

Philadelphia  Trust,  etc.,  Co.,  218  Pa.  29  N.  W.  843,  6  A.  S.  R.   290;   In 

St.   150,  67  Atl.  124,  120  A.   S.  R.  re  Helfenstein's  Estate,  77  Pa.  St.  328, 

880 ;  Maxler  v.  Hawk,  233  Pa.  St.  316,  18  Am.  Rep.  449. 

82  Atl.  251,  Ann.  Cas.   1913B  559;  Notes:  35  Am.  Dec.  322;  23  Am. 

Hall  V.  Howard,  Rice  L.  (S.  C.)  310,  Rep.  451;  101  A.  S.  R.  930. 

33  Am.  Dec.  115 ;  Royston  v.  McCulley,  7.  Olds  v.  Powell.  7  Ala.   652,  42 

(Tenn.)  69  S.  W.  725,  52  L.R.A.  899;  Am.  Dec.  605;  Sparks  v.  Hurley,  208 

Shugart  v.  Shugart,  111  Tenn.  179,  76  Pa.  St.  166,  67  Atl.  364,  101  A.  S.  R. 

S.  W.  821, 102  A.  S.  R.  777;  William-  926. 

son  v.  Johnson,  62  Vt.  378,  20  Atl.  Notes:  6  A.  S.  R.  300;  75  A.  S.  R. 

279,  22  A.  S.  R.  117,  9  L.R.A.  277.  434;  138  A.  S.  R.  287;  3  Ann.  Cas. 

Notes:  52  A.  S.  R.  833;  72  A.  S.  865. 

R.  713;  74  A.  S.  R.  179;  88  A.  S.  8.  Holmes  v.  McDonald,  119  Mich. 

R.  60;  99  A.  S.  R.  770;  116  A.  S.  R.  563,  78  N.  W.  647,  76  A.  S.  R.  430; 

271;  135  A.  S.  R.  290;  138  A.  S.  R.  Wall  v.  WaU,  30  Miss.  91, 64  Am.  Dec. 

287.  147;  Beaver  v.  Beaver,  117  N.  Y.  421, 

4.  McCartney  v.  Ridgway,  160  111.  22  N.  E.  940, 16  A.  S.  R.  531,  6  L.R.A. 

129,  43  N.  E,  826,  32  L.R.A.  655;  403. 

Smith  V.  Dorsey,  38  Ind.  461,  10  Am.  9.  Pohl  v.  Fulton,  86  Kan.  14,  11^ 

Rep.  118;  Fozworthy  v.  Adams,  136  Pac.  716,  Ann.  Cas.  1913B  1014  and 

Ky.  403,  124  S.  W.  381,  Ann.  Cas.  note. 

1912A  327,  27  L.R.A.(N.S.)  308;  Bath  10.  Note:  11  L.R.A.  684. 
Sav.  Inst.  V.  Hathorn,  88  Me.  122,  33 
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third  peison  for  him,  as  an  agent,  trustee,  guardian,  or  any  bailee.^^ 
If  delivery  is  made  to  an  agent  of  the  donor,  the  gift  is  not  complete 
until  there  has  been  a  delivery  to  the  donee  or  to  someone  for  him, 
and  the  donor  may  reassert  title  to  the  property  at  any  time  before 
delivery  by  his  agent.**  On  a  delivery  to  a  third  person  as  the  agent 
of  the  donor  the  gift  is  not  complete,  and  the  death  of  the  donor 
before  the  delivery  to  the  donee  works  a  revocation  of  the  gift,**  but 
by  delivery  to  one  as  the  agent  of  the  donee  an  irrevocable  gift  is 
made,  which  is  not  affected  by  the  death  of  the  donor  before  the 
property  comes  into  the  hands  of  the  donee.** 

12.  Actual,  Constmctiyey  or  Symbolical  Delivery. — ^The  delivery 
must  be  actual  so  far  as  the  subject  is  capable  of  delivery,  or  other- 
wise it  must  be  such  delivery  as  the  nature  and  situation  of  the  subject 
sought  to  be  given  reasonably  admits  of  and  must  clearly  manifest  an 
intention  on  the  part  of  the  donor  to  divest  himself  of  title  and  pos- 
session.** It  has  been  held  to  be  sufficient  if  the  donor  has  put  it  in 
the  power  of  the  donee  to  take  possession,**  and  if  the  donee  can 
take  possession  without  committing  a  trespass.*^  Where  the  nature 
of  the  subject  or  the  circumstances  of  the  gift  prevents  or  excuses  an 

11.  Vosburg  V.  Mallory,  155  la.  165,  C.  C.  A.  46,  54  L.R.A.  708;  Robertson 
135  N.  W.  577,  Ann.  Cas.  1914C  880 ;  v.  Robertson,  147  Ala.  311,  40  So.  104, 
Dewey  v.  Barnhouse,  83  Kan.  12,  109  10  Ann.  Cas.  1051,  3  L.R.A.(N.S.) 
Pac.  1081,  29  L.R.A.(N.S.)  166;  Gard-  774;  Nolen  v.  Harden,  43  Ark.  307, 
ner  v.  Merritt,  32  Md.  78.  3  Am.  Rep.  51  Am.  Rep.  563;  Trubey  v.  Pease, 
116;  Love  v.  Francis,  63  Mich.  181,  240  111.  613,  88  N.  E.  1005,  16  Ann. 
29  N.  W.  843,  6  A.  S.  R.  290;  Mc-  Cas.  370;  Wa^oner^s  Estate,  174  Pa. 
Mahon  v.  German- American  Nat.  Bank  St.  558,  34  Atl.  114,  52  A.  S.  R.  828, 
of  Little  FaUs,  111  Minn.  313,  127  N.  32  L.R.A.  766. 

W.  7,  29  L.R.A.(N.S.)  67;  Beaver  v.  15.  Sanborn  v.  Goodhue,  28  N.  H. 

Beaver,  117  N.  Y.  421,  22  N.  E.  940,  48,  59  Am.  Dec.  398;  Beaver  v.  Beaver, 

15  A.  S.  R.  531,  6  L.R.A.  403;  Tweed-  117  N.  Y.  421,  22  N.  E.  940,  15  A. 
dale  v.  Tweeddale,  116  Wis.  517,  93  S.  R.  531,  6  L.R.A.  403;  Gannon  v. 
N.  W.  440,  96  A.  S.  R.  1003,  61  L.R.A.  McGuire,  160  N.  Y.  476,  55  N.  E.  7, 
509.  73  A.  S.  R.  694;  Bullock  v.  Tinnen,  4 

Notes:  52  A.  S.  B.  833;  74  A.  S.  N.   C.  251,  6  Am.   Dec.  662;   Miller 

R.  179;  88  A.  8.  R.  60;  1  L.R.A.  635;  v.  Neff,  33  W.  Va.  197,  10  S.  E.  378, 

3  L.R.A.  230;  11  L.R.A.  684;  12  Eng.  6  L.R.A.  515;  Opitz  v.  Karel,  118  Wis. 

Rnl.  Cas.  437.  527,  95  N.  W.  948,  99  A.  S.  R.  1004, 

12.  Smkb  V.  Peacock,  114  Ga.  691,  62  L.R.A.  982. 

40  S.  E.  757,  88  A.  S.  R.  53;  Trubey  Notes:  102  A.  S.  R.  781;  12  Eng. 

V.  Pease,  240  ID.  513,  88  N.  E.  1005,  Rul.  Cas.  435. 

16  Ann.  Cas.  970;  Wells  v.  Collins,  16.  Carradine  v.  Carradine,  58  Miss. 
74  Wis.  341,  43  N.  W.  160,  6  L.R.A.  286,  38  Am.  Rep.  324;  Reid  v.  Colcock, 
531.  1  Nott  ft  McC.  (S.  C.)  692,  9  Am.  Dec. 

Note:  3  L.RJL.  230.  729. 

13.  Organixed  Charities  Afls'n  v.  17.  Waite  v.  Grubbe;  43  Ore.  4(T6, 
Mansfield,  82  Conn.  604,  74  AU.  781,  73  Pac.  206,  99  A.  S.  R.  764 ;  Blake  v. 
135  A.  S.  R.  285.  Jones,  Bailey  Eq.  (S.  C.)  141,  21  Am. 

Note :  39  Am.  Rep.  310.  Dec.  530. 

14.  King  V.  Smith,  110  Fed.  95,  49 
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actual  manual  delivery,  there  must  be  a  constructive  or  symbolical 
delivery  to  pass  title  to  the  property.**  Actual  and  personal  delivery 
by  the  donor  is  not  necessary  when  the  donee  is  already  in  possession 
and  the  intention  to  surrender  all  right  to  the  property  is  fully  and 
clearly  manifested,**  or  when  another  person  than  the  donor  is  the 
custodian,  and  he  is  instructed  to  deliver  to  the  donee.**  A  symbolical 
delivery  of  a  fund  is  made  by  the  delivery  of  an  instrument  making 
an  appropriation  of  the  fund,*  and  even  branding  cattle  with  the 
donee's  brand,  and  recording  the  brand,  has  been  held  a  constructive 
delivery  of  the  cattle.* 

13.  Retention  or  Resumption  of  Possession  by  Donor. — It  follows 
from  the  necessity  for  delivery,  that  a  gift  has  not,  as  a  usual  thing, 
been  perfected  when  the  vendor  has  retained  control  of  the  property.* 
The  mere  custody  of  the  property,  after  an  alleged  completed  gift,  is 
subject  to  explanation,  as  it  may  bear  on  the  question  whether  there 
was  an  executed  gift.*  Under  some  circumstances,  when  all  the  other 
requisites  of  a  gift  are  presents  the  donor  may  by  declarations  or 
otherwise  constitute  himself  trustee  of  the  property  for  the  benefit 
of  the  donee,*  or  the  retention  of  possession  by  a  donor  may  be 
accounted  for  by  proof  of  an  agreement  to  pay  hire  for  the  property 

18.  Pullen  V.  Placer  County  Bank,  Notes:  22  A.  S.  R.  121;  13  L.R.A. 
138   Cal.  169,  66  Pac.   740,  71   Pac.   64. 

83,  94  A.  S.  B.  19 ;  Vosburg  v.  Mai-       20.  McKenzie  v.  Harrison,  120  N.  Y. 

lory,  155  la.  165, 135  N.  W.  577,  Ann.   260,  24  N.  E.  458,  17  A.  S.  R.  638, 

Cas.  1914C  880;  Love  v.  Francis,  63   8  L,R.A.  237. 

Mich.  181,  29  N.  W.  843,  6  A.  S.  R.       1.  Opitz  v.  Karel,  118  Wis.  527,  95 

290;  Holmes  v.  McDonald,  119  Mich.   N.  W.  948,  99  A.  S.  R.  1004,  62  L.R.A. 

563,  78  N.  W.  647,  75  A.  S.  R.  430;   982. 

Sanborn  v.  Goodhue,  28  N.  H.  48,  59       2.  Hillebrant  v.  Brewer,  6  Tex.  45, 

Am.  Dec.  398 ;  Noble  v.  Smith,  2  Johns.   55  Am.  Dec.  757. 

(N.  Y.)  52,  3  Am.  Dec.  399;  Beaver       3.  Pullen   v.   Placer   County   Bank, 

V.  Beaver,  117  N.  Y.  421,  22  N.  E.   138   Cal.  169,  66  Pac.  740,  71  Pac 

940,  15  A.  S.  R.  531,  6  L.R.A.  403;   83,  94  A.  S.  R.  19;  Young  v.  Youne, 

Waite  V.  Grubbe,  43  Ore.  406,  73  Pac   80  N.  Y.  422,  36  Am.  Dec  634. 

206,  99  A.  S.  R.  764  and  note;  Maxler       Note:  5  L.R.A.  71. 

V.   Hawk,   233  Pa.    St.   316,   82   Atl.       4.  Garrison  v.  Union  Tnart  Co.,  164 

251,  Ann.  Cas.  1913B  559;  Hillebrant   Mich.  345,  129  N.  W.  691,  32  L.R.A. 

V.  Brewer,  6  Tex.  45,  55  Am.  Dec.  757;    (N.S.)  219;  Gannon  v.  MeGKiire,  160 

Elam  v»  Keen,  4  Leigh  (Va.)  333,  26  N.  Y.  476,  55  N.  B.  7,  73  A.  S.  R. 

Am.  Dec  322;  Miller  v.  Neff,  33  W.  694. 

Va.  197,  10  S.  E.  -378,  6  L.R.A.  515.       5.  Pohl  v.  Fulton,  86  Kan.  14,  119 

Notes:  72  Am.  Dec.  137;  17  A.  S.  Pac  716,  Ann.  Cas.  1913B  1014;  Wil- 
R.  527;  88  A.  S.  R.  60;  116  A.  S.  liamson  v.  Yager,  91  Ky.  282,  15  S. 
R.  271;  129  A.  S.  R.  717;  138  A.  W.  660,  34  A.  S.  R;  184  and  note; 
S.'R.  287;  3  L.R.A.  230;  11  L.R.A.  Alger  v.  North  End  Sav.  Bank,  146 
684.  Mass.  418,  15  N.  E.  916,  4  A.  S.  R. 

And  see  generally,  infra,  par.  15,  21.  331 ;  Love  v.  Francis,  63  Mich.  181, 

19.  MiUer  v.  Neff,  33  W.  Va.  197,  29  N.  W.  843,  6  A.  S.  R.  290. 
10  S.  E.  378,  6  L.R.A.  515.  Note:  32  L.R.A.(N.S.)  220. 
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given.*  And  so  there  may  be  circumstances  of  redelivery  to  the  donor 
as  agent  for  the  donee  for  safekeeping^  or  as  a  loan.^  And  in  the 
case  of  a  gift  from  husband  to  wife,  delivery  may  be  evidenced  by 
such  circumstances  of  possession  as  would  be  usual  in  the  relation  of 
such  parties,^  where  he  accounts  to  her  for  money  given  her,^*  or 
keeps  such  separate  accounts  as  to  constitute  an  express  trust^^ 

14.  Effect  of  Delivery  of  Unsealed  and  Sealed  Instnuneats. — ^The 
delivOTy  of  an  unsealed  written  declaration  of  a  gift  without  a  delivery 
of  the  property,  like  a  parol  declaration  of  a  gift,  stands  upon  the 
footing  of  a  mere  promise  to  give  and  is  void  at  law.^*  In  the  absence 
of  a  delivery  of  the  property  a  gift  can  only  be  made  by  de^  or 
other  instrument  under  seal.^*  To  have  the  effect  of  passing  title, 
the  deed  must  pass  beyond  the  dominion  and  control  of  the  donor 
and  come  within  the  power  and  control  of  the  donee ;  **  a  deed  not 
delivered,  of  course,  conveys  no  title,^*  though  recording  a  deed  of 
gift  with  intent  to  pass  title  has  been  held  to  be  a  sufficient  delivery.** 
As  explaining  the  distinction  between  the  effect  of  the  delivery  of  an 
unsealed  writing  and  that  of  a  sealed  instrument,  it  has  been  said 
that  the  delivery  of  a  deed  is  not  considered  as  a  symbolical  delivery 

6.  Blake  v.  Jones,  Bailey  Eq.  (S.  A.  S.  R.  331,  8  L.R.A.(N.S.)  1037; 
C.)  141,  21  Am.  Dec.  530.  Cranson  v.  Cranson,  4  Mich.  230,  66 

7.  Grover  v.  Qrover,  24  Pick.  Am.  Dec.  534;  Bullock  v.  Tinnen,  4 
(Mass.)  261,35  Am.  Dec.  319;  Gaxinou  N.  C.  251,  6  Am.  Dec.  562;  Ross  v. 
V.  McGuire,  160  N.  Y.  476,  55  N.  E.  Milne,  12  Leigh  (Va.)  204,  37  Am.  Dec 
7,  73  A.  S.  R.  694;  Reese  v.  Phila-  646;  Irons  v.  Smallpiece,  2  Bam.  & 
delphia  Trust,  Safe  Deposit,  etc.,  Co.,  Aid.  551,  21  Rev.  Rep.  395,  12  Eng. 
218  Pa.  St.  150,  (57  Atl.  457,  120  A.  Rul.  Cas.  408;  Cochrane  v.  Moore,  25 
S.  R.  880  and  note;  Royston  v.  Mc-  Q.  B.  D.  57,  63  L.  T.  N.  S.  153,  38 
Culley,  (Tenn.)  59  S.  W.  725,  52  W.  R.  587,  59  L.  J.  G.  B.  377,  12 
L.R.A.  899.  Eng.  Rul.  Cas.  410  and  note. 

Note:  32  L.R.A.(N.S.)  220.  Notes:  47  Am.  Dec.  506;  21  L.R.A. 

8.  Garrison  v.  Union  Trust  Co.,  164  694. 

Mich.  345,  129  N.  W.  691,  32  L.R.A.  That  delivery  of  a  deed,  without  de- 

(N.S.)  219  and  not«.  livery  of  the  property,  does  not  com- 

9.  Morgan  v.  Ball,  81  Cal.  93,  22  plete  a  gift,  see  McWillie  v.  Van  Vac- 
Pac.  331, 15  A.  S.  R.  34,  5  L.R.A.  679.  ter,  35  Miss.  428,  72  Am.  Dee.  127. 

10.  Gill  V.  Woods,  81  111.  64,  25  Am.  14.  Weaver  v.  Weaver,  182  HI.  287, 
Rep.  264.  55  N.  E.  338,  74  A.  S.  R.  173 ;  Green 

11.  Crawford's  Appeal,  61  Pa.  St.  v.  Komgay,  49  N.  C.  66,  67  Am.  Dec. 
52,  100  Am.  Dec.  609.  261. 

12.  Connor  v.  Trawick,  37  Ala.  289,  15.  Beaver  v.  Beaver,  117  N.  Y.  421, 
79  Am.  Dec.  58  and  note;  Ross  v.  22  N.  E.  940,  15  A.  S.  R.  531,  6 
Milne,  12  Leigh  (Va.)  204,  37  Am.  L.R.A.  403;  Wadd  v.  Hazelton,  137 
Dec.  646.  N.  Y.  216,  33  N.  E.  143,  33  A.  S.  R. 

Notes:  47  Am.  Dec.  505;  21  L.R.A.  707,  21  L.R.A.  693. 

6D3.  16.  Holmes  v.  McDonald,  119  Mich. 

13.  Connor  v.  Trawick,  37  Ala.  289,  563,  78  N.  W.  647,  75  A.  S.  R.  430 
79  Am.  Dec-  58  and  note;  Barnes  v.  and  note. 

Banks,  223  111.  352,  79  N.  E.  117,  114       Note:  21  L.R.A.  696. 
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of  the  thing,  but  that,  as  between  the  parties,  the  delivery  of  the 
specialty  operates  as  an  estoppel  by  deed.*' 

15.  Subject  of  Gift  Generally. — Services  and  property  itiay  be  the 
subject  of  gifts  inter  vivos,*®  but  the  subject  of  the  gift  must  be 
certain.**  A  gift  of  the  revenue  or  interest  of  property  or  a  fund 
without  limit  as  to  the  extent  of  its  duration  is,  prima  facie,  a  gift 
of  that  revenue  or  interest  in  perpetuity,  and  is  consequently  a  gift 
of  the  fund  itself.**  With  respect  to  choses  in  action,  a  gift  by 
equitable  assignment,  that  is  by  delivery  of  the  instrument  represent- 
ing the  right,  claim  or  debt,  was  not  formerly,  and  is  not  now  perhaps 
in  a  few  jurisdictions,  recognized.*  This  rested  upon  the  theory  that 
it  was  necessary  to  resort  to  equity  to  compel  the  donor  or  his  repre- 
sentative to  transfer  the  legal  title,  and  that  equity  would  not  lend 
assistance  to  compel  the  completion  of  a  mere  voluntary  gift.  This 
reason  ceased  to  be  of  force  when  the  donee  became  entitled  to  use 
the  name  of  the  donor  or  his  personal  representative  in  a  suit  to 
enforce  collection  of  the  instrument,  and  since  all  suits  at  law,  as  well 
as  in  equity,  may  be  brought  in  the  name  of  the  real  party  in  interest, 
the  rule  is  now  generally  regarded  as  obsolete.'  The  modem  rule, 
therefore,  is  that  a  gift  of  a  chose  in  action  not  negotiable  and  nego- 
tiable paper  not  indorsed  may  be  consummated  by  delivery  of  tiie 
documentary  evidence  of  it  without  a  complete  transfer  of  the  legal 
title.'  This  matter  is  discussed  more  in  detail  as  to  the  different 
classes  of  choses  in  action  in  the  following  paragraphs. 

17.  Connor  v.  Trawick,  37  Ala.  289,  cover  only  tangible  and  visible  prop- 
79  Am.  Dec.  58.  erty.     Richmond  First  Nat.  Bank  v. 

Note :  6  A.  S.  R.  300.  Holland,  99  Va.  495,  39  S.  E.  126,  86 

18.  Payne's  Appeal,  65  Conn.  397,  A.  S.  R.  898,  55  L.R.A  165. 

32  Ail.  948,  48  A.  S.  R.  215,  33  L.R.A.  Under  the   Louisiana   Code  a  gift 

418.  of  a  chose  in  action  must  be  evidenced 

19.  McWillie  v.  Van  Vacter,  35  Miss,  by  a  writing  executed  before  a  notary 
428, 72  Am.  Dec  127.  public  and  two  witnesaes. .  Snoeession 

20.  Manning  v.  Graig,  4  N.  J.  Eq.  of  Housknecht,  135  La.  818,  66  So. 
436,  41  Am.  Dec.  739;  Garret  v.  Rex,  233,  L.R.A.1915B  396. 

6  Watts   (Fa.)   14,  31  Am.  Dec.  447  2.  PoUey  v.  Hicks,  58  Ohio  St.  218, 

and  note.  50  N.  E.  809,  41  L.RA.  868. 

Note :  9  A.  S.  R.  87.  Note :  93  Am.  Dec.  520. 

1.  Sanborn  v.  Goodhue,  28  N.  H.  3.  Camp's  Appeal,  36  Conn.  88,  4 

48,  59  Am.  Dec.  398;  Williams'  Ap-  Am.  Rep.  39;  Grover  v.  Grover,  24 

peal,  106  Pa.  St.  116,  51  Am.  Rep.  Pick.  (Mass.)  261,  35  Am.  Dec.  319; 

505 ;  Walsh's  Appeal,  122  Pa.  St.  177,  Beaver  v.  Beaver,  117  N.  Y.  421,  22 

15  Atl.  470,  9  A.  S.  R.  83,  1  L.R.A.  N.  E.  940,  15  A  S.  R.  531,  6  L.RA. 

535;  Talbot  v.  Talbot,  32  R.  I.  72,  78  403;  Licey  v.  Licey,  7  Pa.  St.  261,  47 

Atl.  535,  Ann.  Cas.  1912C  1221.  Am.  Dec.  513;  Talbot  v..  Talbot,  32 

Notes:  23  Am.  Dec.  604;  12  Eng.  R.  I.  72,  78  Atl.  535,  Ann.  Cas.  1912C 

Rul.  Cas.  431.  1221;  Elam  v.  Keen,  4  Leigh   (Va.) 

The    words    "goods    and    chattels,"  333,  26  Am.  Dec.  322;  Richmond  First 

used  in  a  statute  relating  to  gifts,  do  Nat.  Bank  v.  HoUaud,  99  Va.  495,  39 

not   include   "choses   in   action,"   but  S.  E.  126,  86  A.  S.  R.  898,  55  L.R.A. 
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16.  Gift  of  Land  i>7  Parol  or  by  Writing  Not  under  SeaL-^A 
conveyance  of  land,  to  be  good  at  law,  must  be  by  deed  under  seal, 
but  in  equity  a  good  right  and  title  may  be  given  by  a  writing  not 
under  seal  *  or  by  parol.  It  has  been  said  that  such  a  gift  is  on  the 
same  footing  as  a  parol  sale  of  land.*  To  take  a  parol  gift  of  lands 
out  of  the  statute  of  frauds  possession  must  be  taken  in  pursuance  of 
the  gift,*  and  as  a  further  condition  to  the  consummation  of  the 
equitable  right  and  title,  the  donee  must  have  made  improvements 
of  a  valuable  and  permanent  character,  induced  thereto  by  the  promise 
to  give  the  land.'  IV^en  these  conditions  and  considerations  have 
followed,  the  performance  of  the  promise,  although  by  parol,  can  be 
enforced  in  equity,®  and  the  donee  becomes  entitled  to  specific  per- 
formance.* The  donee,  under  those  circumstances,  acquires  such  an 
estate  that  he  may  maintain  trespass  to  try  title  either  against  the 
donor  or  other  persons.^*  And  when  a  gift  under  such  circumstances 
has  been  fully  executed  by  the  delivery  of  a  deed,  the  conveyance  is 
not  subject  to  the  liens  of  prior  judgments.**  This  right  to  specific 
performance,  after  going  upon  the  land  and  making  improvements, 
is  especially  favored  in  the  case  of  a  parol  gift  from  a  parent  to  a 
child.**  Mere  possession  and  the  making  of  some  improvements  do 
not  dispense  with  the  necessity  of  producing  distinct  proof  of  the 
principal  fact,  that  is  that  there  was  a  gift,**  and  even  if  there  was 

155;  OpitB  ▼.  Karel,  118  Wis.  5'27,  sham,  96  Tex.  86,  70  S.  W.  737,  97 

95  N.  W.  948,  99  A.  S.  R.  1004,  62  A.  S.  R.  871;   Crim  v.  England,  46 

LJI.A.  982.  W.  Va.  480,  33  S.  E.  310,  76  A.  S.  R. 

4.  Barnes  v.  Banks,  223  111.  352,  79  826.  And  see  generally,  SPEanc  Per- 
N.  E.  117, 114  A.  S.  R.  331,  8  L.R.A.  formance. 

(N.S.)  1037.  10.  Cauble  v.  Worsham,  96  Tex.  86, 

Note:  12  Eng.  Rnl.  Cas.  437.  70  S.  W.  737,  97  A.  S.  R.  871. 

And  see  Statotb  op  Frauds.  11.  Burkiiolder  y.  Lndlam,  30  Grat. 

5.  Cauble  v.  Worsham,  96  Tex.  86,  (Va.)  255,  32  Am.  Rep.  668. 

70  S.  W.  737,  97  A.  S.  R.  871.  12.  Hardesty  v.  Richardson,  44  Md. 

Note:  63  Am.  Dec.  543.  617,  22  Aul  Rep.  57;  Young  v.  Glen- 

6.  Christy  v.  Bamhart,  14  Pa.  St.  denning,  6  Watts  (  Pa.)  509,  31  Am. 
260,  53  Am.  Dec.  538.  Dec.  492 ;  Prame  v.  Frame,  32  W.  Va. 

7.  Bevington  v.  Bevington,  133  la.  463,  9  S.  E.  901,  5  L.R.A.  323  and 
351, 110  N.  W.  840, 12  Ann.  Cas.  490,  note. 

9  L.RAl.(.NS.)  508.  Note:  9  A.  S.  R.  87. 

Notes:  14  A.  S.  R.  742;  5  L.R.A.  13.  Cox  v.  Cox,  26  Pa.  St.  375,  67 
327.  Am.  Dec.  432.    See  Forward  v.  Arm- 

And  see  Statute  of  Frauds.  stead,  12  Ala.  124,  46  Am.  Dec.  246, 

8.  Bevington  v.  Bevington,  133  la.  holding  that  a  promise  by  a  father  to 
351,  110  N.  W.  840,  12  Ann.  Cas.  his  son  to  ^ve  him  l^d  if  he  would 
490,  9  L.R.A.(N.S.)  508;  Freeman  v.  remove  to  it  from  another  state,  fol* 
Freeman,  43  N.  Y.  34,  3  Am.  Rep.  lowed  by  possession  and  improvements 
657.  by  the  son,  was  a  gratuity  only,  and 

9.  Bevington  v.  Bevington,  133  la.  not  a  contract  wlueh  equity  would 
351,  110  N.  W.  840, 12  Ann.  Cas.  490,  enforce. 

9  L.R.A.(N.S.)  508;  Cauble  y.  Wor- 
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actually  a  gift,  thd  donee  is  not  entitled  to  the  aid  of  equity  when 
the  improvements  are  slight  and  not  of  permanent  value.^^  The 
foregoing  is  not  the  universal  rule,  but  may  be  stated  as  the  prevail- 
ing doctrine.^*  Those  courts  which  are  opposed  to  the  general  rule, 
however,  while  denying  the  right  of  the  promisee  to  specific  per- 
formance, recognize  his  right  to  reimbursement  for  the  improvements, 
and  to  a  lien  upon  the  land  to  secure  the  payment  of  their  value.^* 
The  general  rule  as  to  a  gift  of  land  by  parol  or  by  a  writing  not 
under  seal,  and  as  to  an  equitable  title  acquired  by  making  valuable 
improvements,  has  been  applied  to  the  case  of  a  married  woman  enter- 
ing with  her  husband  under  such  a  gift,^'  and  to  the  cases  of  a  gift 
by  a  parent  to  a  child.^^  To  constitute  a  gift,  it  must  clearly  appear 
that  the  intention  was  to  transfer  a  present  title.  The  mere  fact  that 
the  child  is  in  possession  and  has  made  improvements  does  not  evi- 
dence a  gift,^*  and  making  improvements  on  the  promise  that  the 
land  would  be  given  to  the  child  at  his  father's  death  will  not  take 
the  case  out  of  the  statute  of  frauds.*®  Again,  a  parol  gift  of  land 
to  a  daughter  in  contemplation  of  marriage  has  been  held  to  vest 
title  irrevocably,  as  having  been  made  on  a  valuable  consideration.* 
17.  Donor^s  Own  Note. — It  is  well  settled  as  a  broad  general  rule 
that  a  promissory  note  executed  without  consideration  and  intended 
merely  as  a  gift  inter  vivos  to  the  donee,  cannot  be  made  the  basis 
of  a  recovery  either  at  law  or  in  equity  by  the  donee  against  the 
donor  or  against  his  estate  after  his  death.*  This  is  upon  the  ground 
that  such  a  note  is  a  mere  promise,  and  that  the  gift  of  the  note  is 
the  delivery  of  a  promise  only  and  not  the  thing  promised,*  and  a  note 

14.  Wack  V.  Sorber,  2  Whart.  (Pa.)       19.  O'Bryan  v.  Allen,  108  Mo.  227, 
387,  30  Am.  Dee.  269  and  note.  18  S.  W.  892,  32  A.  S.  R.  595  and 

Note:  23  Am.  Dec.  429.  note;    Cox   v.   Cox,  26   Pa.   St.  875, 

15.  Note :  23  Am.  Dec.  429.  67  Am.  Dec.  432 ;  Frame  v.  Frame,  32 

16.  Rucker  v.  Abell,  8  B.  Mon.  (Ky.)  W.  Va.  463,  9  S.  E.  901,  5  L.R.A. 
566,  48  Am.  Dec.  406.  323. 

17.  Cauble  v.  Worsham,  86  Tex.  86,  20.  Poorman  v.  Kilgore,  26  Pa.  St. 
70  S.  W.  737,  97  A.  S.  R.  871.  365,  67  Am.  Dec.  425. 

18.  Barnes  v.  Banks,  223  111.  352,  1.  Dugan  v.  Gittinga,  3  Gill  (Mi) 
79  N.  E.  117,  114  A.  S.  R.  331,  8  138,  43  Am.  Dec.  306  and  note. 
L.R.A.(N.S.)  1037;  Story  v.  Black,  5  2.  Beatty  v.  Western  College,  177 
Mont.  26,  1  Pac.  1,  51  Am.  Rep.  37;  HI.  280,  52  N.  B.  432,  69  A.  S.  R. 
Marling  v.  Marling,  9  W.  Va.  79,  27  242,  42  L,R.A.  797;  Mader  v.  Cool, 
Am.  Rep.  585;  Frame  v.  Frame,  32  14  Ind.  App.  299,  42  N.  E.  945,  66 
W.  Va.  463,  9  S.  E.  901,  5  L.R.A.  A.  S.  R.  304;  Graf  v.  Graf,  150  Ky. 
323;  Crim  v.  England,  46  W.  Va.  480,  226,  150  S.  W.  58,  Ann.  Cas.  1914C 
33  S.  E.  310,  76  A.  S.  R.  826  and  1138  and  note;  School  Dist.  v.  Sheid- 
note.  ley,  138  Mo.  672,  40  S.  W.  656,  60 

Patting  specified  improvements  on  A.  S.  R.  576,  37  L.R.A.  406;  Harris 
the  land  within  a  certain  time  should  v.  Clark,  3  N.  T.  93,  51  Am.  Dec.  352; 
be  regarded  as  a  condition  precedent.  In  re  James,  146  N.  Y.  78,  40  N.  E. 
Frame  v.  Frame,  32  W.  Va.  -463,  9  876,  48  A.  S.  R.  774. 
S.  E.  901,  5  L.R.A.  323.  3.  Beatty  v.  Western  College,  177 
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without  consideration,  payable  out  of  the  estate  of  the  maker  after 
his  death;  is  void.^  Natural  love  and  affection  are  not  now  usually 
considered  as  constituting  a  good  consideration  so  as  to  validate  such 
a  gift,  as  in  the  case  of  a  note  executed  by  a  parent  to  a  child.*  A 
parol  antenuptial  agreement  which  is  void  under  the  statute  of  frauds 
will  not  support  a  promissory  note  given  by  the  husband  to  his  wife 
after  marriage,*  but  it  does  not  constitute  a  void  gift  of  property  to 
her  husband  as  against  bona  fide  holders,  for  a  married  woman  to 
indorse  her  signature  on  blank  notes,  for  her  husband's  use.'  Where, 
however,  the  donee,  by  reason  of  the  execution  and  delivery  of  the 
note,  has  been  induced  to  change  his  position  by  spending  money  or 
incurring  liability,  payment  of  the  note  may  be  enforced  and  the 
donor  or  his  representatives  will  be  estopped  from  asserting  its  in- 
validity on  the  ground  of  want  of  consideration.*  And  where  the 
donee  with  the  consent  of  the  donor  negotiates  the  note  and  receives 
the  proceeds  during  the  donor's  lifetime,  it  has  been  held  that  it 
cannot  be  contended  that  the  gift  is  invalid,*  though  it  is  otherwise 
as  to  a  transfer  after  the  donor's  death ;  and  a  widow  who  after  her 
husband's  death  negotiates  to  a  bona  fide  holder  a  promissory  note 
made  by  him  to  her  as  a  gift  may  be  compelled  to  refund  to  his 
estate  the  amount  which  it  is  compelled  to  pay  on  the  note.^* 

18.  Evidence  of  Debt  and  Security. — As  a  chose  in  action,  a  prom- 
issory note  of  a  third  person  or  other  evidence  of  debt,  together  with 
any  security,  may  be  the  subject  of  a  gift  inter  vivos.**  There  must 
be  a  delivery  of  the  paper,**  and  the  delivery  of  sudi  paper,  though 

m.  280,  52  N.  B.  432,  69  A.  S.  R.  1914C  1141.                         -  -^.*^\*; 

242,  42  LJI.A.  797;  Ricketts  v.  Scot-  6.  Ricbardson  v.  Richardson,  148  HI. 

horn,  57  Neb.  51,  77  N.  W.  365,  73  563,  36  N.  E.  608,  26  L.R,A.  305. 

A.  S.  R.  491,  42  L.R.A.  794;  Shugart  7.  Binney  v.  Globe  Nat.  Bank,  150 

V.  Shugart,  111  Tenn.  179,  76  S.  W.  Mass.  574,  23  N.  B.  380,  6  L.R.A, 

821,  102  A.  S.  R.  777.  379. 

Notes:  51  Am.  Dec.  362;  69  A.  S.  8.  Beatty  v.  Western  College,  177  HI. 

R.  252;  26  L.R.A.  305.  280,  52  N.  B.  432,  69  A.  S.  R.  242, 

4.  Sullivan  v.  Sullivan,  122  Ky.  707,  42  L.RA.  797;  School  Dist.  v.  Sheidley, 
92  S.  W.  966,  13  Ann.  Cas.  163,  7  138  Mo.  672,  40  S.  W.  656,  60  A.  S. 
L.R.A.(N.S.)  156;  Priester  V.  Priester,  R.  576,  37  L.R.A  406;   Ricketts  v. 

.  Rich.  Bq.  Cas.  (S.  C.)  26,  23  Am.  Dec.  Scothom,  57  Neb.  51,  77  N.  W.  366, 

191  and  note.  73  A.  S.  R.  491,  42  L.R.A.  794. 

5.  Richardson  v.  Richardson,  148  Dl.  9.  Note:  Ann.  Cas.  1914C  1141. 
563,  36  N.  B.  608,  26  L.R.A.  305  and  10.  Richardson   v.   Richardson,  148 
note;  Sullivan  v.  SulUvan,  122  Ky.  707,  111.  563,  36  N.  B.  608,  26  L.R.A.  305. 
92  S.  W.  966,  13  Ann.  Cas.  163,  1  11.  Royston  v.  McCulley,  (Tenn.)  59 
L.R.A.(N.S.)  156  and  note;  Fink  v.  S.  W.  726,  52  LJI.A.  899. 

Fox,  18  Johns.  (  N.  T.)  145,  9  Am.  12.  Hall  v.  Enappenberger,  97  Mo. 
Dec.  191;  Priester  v.  Priester,  Rich.  509,  11  S.  W.  239,  10  A.  S.  R.  337; 
Bq.  Cas.  (8.  C.)  26,  23  Am.  Dec.  191  In  re  Crawford,  113  N.  Y.  560,  21 
and  note.  N.  B.  092,  5  L.R. A.  71 ;  In  re  Camp- 

Notes:  73  A.  S.  R.  495;  Ann.  Cas.    bell,  7  Pa.  St.  100,  47  Am.  Dec.  503. 
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without  any  written  assignment  or  indorsement,  will  constitute  a 
valid  gift  if  made  with  the  intention  to  transfer  title.**  The  delivery 
is  evidence  tending  to  show  an  intent  to  give.*^  A  gift  may  also  be 
made  by  having  a  note  made  payable  to  a  third  person,  completed 
as  to  delivery  by  recording  the  security ;  **  and  it  has  been  held  that 
an  instrument  promising  for  value  received  to  pay  a  certain  amount 
to  a  certain  person  if  collected  in  his  lifetime  is  not  void  as  being 
either  an  attempt  by  him  to  dispose  of  property  at  death  without  the 
required  formalities,  or  as  an  attempted  gift  without  the  requisite 
person  making  a  complete  delivery.** 

19.  Corporate  Stock. — A  certificate  of  stock,  like  other  classes  of 
property,  may  be  the  subject  of  a  gift,  but  in  order  to  effect  a  gift 
there  must  be  delivery  and  intent  to  make  a  gift.*'  In  the  majority 
of  cases  wherein  the  question  has  arisen  it  has  been  held  that  the 
delivery  of  a  certificate  of  stock  without  formal  indorsement  or  assign- 
ment, or  without  registering  it  in  the  name  of  the  donee,  is  sufficient 
to  constitute  a  valid  equitable  gift  if  the  intent  of  the  donor  at  the 
time  is  forthwith  to  pass  title  to  the  donee,  though  no  legal  title 
passes  for  want  of  such  formalities.*®  The  delivery  of  the  instrument 
is  a  symbolical  delivery  of  the  property.**  The  requirement  of  a 
corporation  that  stock  transfers  shall  be  registered  seems  to  be  re- 
garded as  affecting  the  stockholder's  relation  to  the  corporation  only, 
and  not  his  relation  to  a  third  person  who  may  become  equitably 
possessed  of  the  stock,**  and  a  court  of  equity  has  jurisdiction  to 

13.  Gledhill  v.  McCoombs,  110  Me.  L.R.A.(N.S.)    1239. 

341,  86  Atl.  247,  Ann.  Cas.  1914D  294,  17.  Denunzio  v.  Scholtz,  117  Ky. 
46  L.R.A.(N.S.)  26;  Grover  v.  Grover,  182,  77  S.  W.  715,  4  Ann.  Cas.  529. 
24  Pick.  (Mass.)  261,  35  Am.  Dec.  Notes:  29  L.E.A.(N.S.)  166;  Ann. 
319;  PoUey  v.  Hicks,  58  Ohio  St.  218,  Cas.  1912C  1235. 
50  N.  E.  809,  41  L.R.A.  856 ;  Hopkins  18.  Reed  v.  Copeland,  50  Conn.  472, 
v.  Manchester,  16  R.  I.  663,  19  Atl.  47  Am.  Rep.  663;  Gledhill  v.  Mo- 
243,  7  L.R.A.  387.  Coombs,  110  Me.  341,  86  Atl.  247,  Ann. 

Notes:  23  Am.  Dec.  604;  69  A.  S.  Cas.  1914D  294,  45  L.R.A.(N.S.)  26; 
R.  252.  Bond  v.  Bean,  72  N.  H.  444,  57  Atl. 

Where  a  husband  purchases  a  note  340,  101  A.  S.  R.  686.    And  see  Cor- 
and  mortgage  with  his  own  money,  has  porations,  vol.  7,  p.  266. 
Uiem   assigned   to   himself   and   wife       19.  Reed  v.  Copeland,  50  Conn.  472, 
jointly,  and  retains  possession  of  them  47  Am.  Rep.  663 ;  Opitz  v.  Kard,  118 
and  receives  the  interest  until  his  death,   Wis.  527,  95  N.  W.  948,  99  A.  S.  R. 
this   amounts  to  a  gift  of   one-half  1004,  62  L.R.A.  982. 
interest  therein  to  the  wife.     Abegg       Note:  2  L.R.A.(N.S.)  807. 
V.  Hirst,  144  la.  196,  122  N.  W.  838,       And  see  supra,  par.  12  as  to  sym- 
138  A.  S.  R.  285.  bolical  delivery. 

14.  McKenzie  v.  Harrison,  120  N.  20.  Herbert  v.  Simson,  220  Mass. 
Y.  260,  24  N.  E.  458,  17  A.  S.  R.  480,  108  N.  E.  65,  L.R.A.1915D  733 
638,  8  L.R.A.  257.  and  note;  Talbot  v.  Talbot,  32  R.  I. 

15.  Note :  75  A.  S.  R.  434.  72,  78  Atl.  535,  Ann.  Cas.  1912C  1221 

16.  Bedford  v.  Chandler,  81  Vt.  270,  and  note.  And  see  Corporations,  vol. 
69  Atl.  874,  130  A.  S.  R.  1057,  17  7,  p.  267. 
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compel  a  transfer  on  the  books  of  the  corporation.^  While  the  fact 
that  the  certificate  was  not  indorsed  does  not  render  a  gift  incomplete 
as  a  matter  of  law^  it  is  evidence  bearing  upon  the  iatention  with 
which  the  donor  parted  with  possession,  to  be  considered  with  other 
evidence  in  the  case.*  Some  courts,  however,  still  hold  that  to  make 
a  valid  gift  there  must  be  not  only  a  delivery  of  the  certificate  but 
also  an  indorsement  or  assignment,  and  that  if  there  has  been  no 
transfer  on  the  books  of  the  corporation  equity  will  not  compel  a 
transfer  by  the  corporation.*  The  general  principles  are  applicable 
to  a  gift  of  corporate  stock  by  a  husband  to  his  wife,^  and  it  has  been 
held  that  a  husband  vests  his  wife  with  interest  in  corporate  stock 
by  causing  the  shares  to  be  transferred  into  her  name  on  the  books 
of  the  company,  or  by  procuring  them  to  be  directly  transferred  by 
the  person  froin  whom  he  purchased  into  her  name,*  although  she 
does  not  know  of  it  at  the  time  and  does  not  then  accept  it.*  On  the 
other  hand  it  baa  been  held  that  such  a  transfer  does  not  vest  title 
without  delivery  to  her,  or  expressly  declaring  a  trust  in  her  favor.' 
A  complete  gift  inter  vivos  to  the  donor's  son  is  not  made  by  taking 
shares  in  his  name  and  leaving  them  with  a  third  person  subject  to 
the  donor's  control.* 

20.  Life  Insurance  Policy. — ^The  general  if  not  universal  rule  is 
that  a  policy  of  insurance  on  the  life  of  the  donor  may  be  made  the 
subject  of  a  gift  in  the  same  naanner  as  any  other  chose  in. action.*. 
All  the  essential  elements  of  a  valid  gift  must  be  present.  There  must 
be  a  complete  and  absolute  surrender  of  all  power  and  dominion  over 
the  policy,  and  there  must  be  an  intention  on  the  part  of  the  donor 
to  part  absolutely  with  the  title  to  it.**  The  surrender  of  the  policy, 
however^  is  not  essential  when  the  donor  has  made  a  valid  written 
assignment,  accepted  by  the  assignee  and  recognized  by  the  insurer.** 
In  some  jurisdictions  it  has  been  held  that  a  delivery  of  the  policy  or 

1.  Note:  a  Ann.  Cas.  482.  And  see  6.  Sparks  v.  Hurley,  208  Pa.  St. 
Corporations,  vol.  7,  p.  270.  166,  57  Atl.  364,  101  A.  S.  E.  926. 

2.  Bond  V.  Bean,  72  N.  H.  444,  57  7.  GetcheU  v.  Biddeford  Sav.  Bank, 
Atl.  340,  101  A.  S.  R.  686.  94  Me.  452,  47  AU.  895,  80  A.  S.  R. 

Note:  2  L.R.A.(N.S.)  807.  408. 

3.  Baltimore  Retort,  etc.,  Brick  Co.  8.  Walker  v.  Walker,  66  N.  H.  390, 
V.  Mali,  65  Md.  93,  3  Atl.  286,  57  31  Atl.  14,  49  A.  S.  R.  616,  27  L.R.A. 
Am.  Rep.  304 ;  Walsh's  Appeal,  122  799. 

Pa.  St  177,  15  Atl.  470,  9  A.  S.  R.  9.  Opitz  v.  Karel,  118  Wis.  527,  95 
83,  1  L.R.A.  535.  N.   W.  -948,  99   A.   S.  R.   1004,   62 

Notes :  8^  A.  S.  B.  908 ;  Ann.  Cas.  L.R.A.  982. 
1912C  1235.  Note :  Ann.  Cas.  1914D  297. 

4.  Richmond  First  Nat.  Bank  V.  Hoi-       10.  Note:  Ann.  Cas.  1914D  297. 
land,  99  Yk.  495,  39  S.  E.  126,  86       11.  Kulp  v.  March,  181  Pa.  St,  627, 
A.  S.  B.  898,  55  L.R.A.  155,  37  Atl.  913,  59  A.  S.  R.  687  (from 

Note:  101  A.  S.  R.  688.  husband  to  wife). 

5.  Deming  v.  Williams,  26  Conn.  Notes :  99  A.  S.  R.  1011 ',  Ann.  Cas. 
226,  68  Am.  Dec.  386.  1914D  300. 
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a  parol  assignment  thereof  is  not  a  sufficient  deliver;  and  sarrender 
of  dominion  to  consummate  a  gift,  and  that  there  must  be  a  written 
assignment,**  though  in  mo^t  jurisdictions  the  rule  is  followed  that 
the  gift  of  a  policy  of  life  insurance  is  valid  in  the  absence  of  a 
written  assignment,  provided  there  is  a  delivery  of  the  policy  by  the 
donor  to  the  donee.**  A  donee  of  a  Ufe  insurance  policy  payable  to 
the  administrator  of  the  insured,  who  delivers  the  policy  to  the 
administrator  for  collection,  may  maintain  an  action  against  him  in 
his  individual  capacity,  to  recover  the  proceeds.*^ 

21.  Forgiveness  of  Debt — ^Adebt  may  be  the  subject  of  a  gift  by 
the  creditor  to  his  debtor,  and  is  generally  referred  to  as  a  forgiveness 
of  the  debt.**  The  delivery  may  be  accomplished  by  giving  a 
receipt,**  even  though  not  under  seal  and  the  debt  is  Evidenced  by  a 
specialty,*'  by  surrendering  the  instrument  evidencing  the  debt,** 
or  even  by  destroying  it,**  if  this  is  done  with  intent  to  cancel  the 
debt;  and  the  fact  that  the  creditor  reserves  the  right  to  interest  on 
the  debt  does  not  affect  the  validity  of  the  gift.**  A  gift  may  be 
made  of  a  portion  of  a  debt,  evidenced  by  the  execution  and  delivery 
of  a  receipt  for  that  part,*  and  the  acceptance  by  a  creditor  each  year 
of  a  less  amount  than  the  interest  due  on  the  debt,  and  giving  a 
receipt  therefor  stating  that  it  is  for  interest  in  full  for  that  year, 
shows  an  intention  to  give  the  remainder  of  the  interest  then  due, 
and  constitutes  a  valid  gift  thereof.*  And  although  part  payment  of 
a  debt  cannot  constitute  an  accord  and  satisfaction,  a  gift  may  be 

12.  Steele  v.  Gatlin,  115  Ga.  929,  v.  Barton,  55  N.  Y.  68,  14  Am.  Rep. 
42  S.  E.  253,  59  L.R. A.  129 ;  Weaver  181 ;  Beaver  v.  Beaver,  117  N.  Y.  421, 
▼.  VS^eaver,  182  111.  287,  55  N.  E.  338,  22  N.  E.  940,  15  A.  S.  R.  531, '  6 
74  A.  S.  R.  173.  L.R.A.  403;  McKenae  ▼.  Harrison,  120 

Note:  Ann.  Cas.  1914D  300.  N.  Y.  260,  24  N.  E.  458,  17  A.  S.  R. 

13.  Gledhill  v.  McCoombs,  110  Me.   638  and  note,  8  LJt.A.  257. 

341,  86  Atl.  247,  Ann.  Cas.  1914D  294  Notes:  23  Am.  Rep.  451;  Ann.  Cas. 

and  note,  45  L.R.A.(N.S.)  26;  Chap-  1915A  19;  12  Eng.  Rul.  Cas.  437. 

man  v.  Mcllwrath,  77  Mo.  38,  46  Am.  17.  Note:  Ann.  Cas.  1915A  20. 

Rep.  1  (by  husband  to  wife) ;  Hani  v.  18.  Licey  v.  Licey,  7  Pa.  St.  251, 

Germania  Life  Ins.  Co.,  197  Pa.  St.  47  Am.  Dec.  513;  Lanham  v.  Mead- 

276,  47  Atl.  200,  80  A.  S.  R.  819  and  ows,  72  W.  Va.  610,  78  S.  E.  750, 

note;  Opitz  v.  Karel,  118  Wis.  527,  47  L.R.A.(N.S.)  592. 

95  N.  W.  948,  99  A.  S.  R.  1004  and  Note :  Ann.  Cas.  1915A  18. 

note,  62  L.R.A.  982.  19.  Denunzio   v.    Scholtz,  117   Ky. 

14.  Gledhill  v.  McCoombs,  110  Me.  182,  77  S.  W.  715,  4  Ann.  Cas.  529; 
341,  86  Atl.  247,  Ann.  Cas.  1914D  Gardner  v.  Gardner,  22  Wend.  (N.  Y.) 
294,  45  L.R.A.(N.S.)  26  and  note.  526,  34  Am.  Dec.  340. 

15.  In  re  Campbell,  7  Pa.  St.  100,  Note:  Ann.  Cas.  1915A  20. 

47  Am.  Dec.  503.  20.  Note:  Ann.  Cas.  1915A  19. 

Note:  Ann.  Cas.  1915 A  18  (citing  1.  Carpenter  v.  Soule,  88  N.  Y.  251, 
one  authority  to  the  contrary).  42  Am.  Rep.  248. 

16.  Grover  v.  Grover,  24  Pick.  2.  Holmes  v.  Holmes,  129  Mich.  412, 
(Mass.)  261,  35  Am.  Dec.  319;  Gray   89  N.  W.  47,  95  A.  S.  R.  444. 
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made  of  Hie  balance  after  payment  of  part.^  And  so,  it  has  been  held 
that  one  who  receives  a  note  payable  to  himself  alone  and  not  to  any 
executor^  trustee  or  assignee  may  be  regarded  as  making  a  gift  inter 
vivos  of  so  much  of  the  note  as  shall  not  have  been  collected  in  his 
lifetime.^  An  intention  to  forgive  a  debt  unexecuted  is  invalid,  and 
so  directions  to  destroy  a  promissory  note  in  case  the  creditor  should 
die  before  seeing  the  debtor,  are  only  evidence  of  an  unexecuted 
intention  to  give,  not  of  a  gift  itself.*  And  a  mere  direction  by  a 
creditor  to  his  agent  not  to  collect  a  portion  of  a  debt,  as  the  creditor 
remits  it^  is  not  a  good  gift.*  Again,  while  some  courts  take  a  con- 
trary position,  it  would  seem  that  an  endorsement  by  a  creditor,  of 
payments  not  made,  on  an  instrument  in  his  possession  is  ineffective, 
there  being  no  delivery,  and  the  same  objection  applies  to  statements 
of  an  intention  to  forgive.' 

22.  Check  of  Donor. — ^The  rule  seems  to  be  well  established  that 
the  delivery  of  a  check  with  the  intention  of  making  a  gift  of  the 
amount  thereof  does  not  constitute  a  valid  gift  of  such  amount  where 
the  check  has  not  been  presented  at  the  bank  and  paid  or  credited 
to  the  payee,®  and  in  the  absence  of  such  payment  or  acceptance,  the 
death  of  the  drawer  operates,  as  against  the  payee,  as  a  revocation  of 
the  check,^  though  it  has  been  held  that  a  gift  of  a  check  inter  vivos 
was  valid  where  it  had  been  presented  before  the  donor's  death  £«id 
payment  had  been  delayed  merely  to.  ascertain  the  genuineness  of 
the  signature.**  The  reason  for  the  general  rule  is  that,  in  order  to 
constitute  a  valid  gift,  there  must  be  a  complete  delivery  of  the  sub- 
ject of  the  gift,  and  a  check,  being  a  mere  order  or  authority  to  the 
payee  to  draw  the  money,  is  subject  to  be  countermanded  or  revoked 
while  it  remains  unacted  on  in  the  hands  of  the  payee.**  The  delivery 
of  a  check  under  an  order  or  agreement  that  it  is  not  to  be  used 
until  after  the  death  of  the  maker  does  not  constitute  a  valid  gift 
inter  vivos,  as  such  a  condition  makes  it  testamentary.**  After  a 
check,  delivered  with  the  intention  of  making  a  gift  of  the  amount 

3.  Gray  v.  Barton,  55  N.  Y.  68,14  L.R.A.(N.S.)  308.  And  see  Checks, 
Am.  Rep.  181;  MoKenzie  v.  Harrison,  vol.  5,  p.  485,  486. 

120  N.  Y.  260,  24  N.  EL  458,  17  A.  9.  Cox  v.  Walker,  140  Ky.  172, 130 

S.  R.  638,  8  LJEI.A.  257.  S.  W.  984, 140  A.  S.  R.  367;  Simmons 

Note:  Ann.  Cas.  1915A  19.  v.  Cincinnati  Sav.  Soc.,  31  Ohio  St. 

And  see  Accord  and  Satisfaction,  457,  27  Am.  Rep.  521. 

▼ol.  1,  p.  184.  Note:  60  A.  S.  R.  284. 

4.  Bedford  v.  Chandler,  81  Vt.  270,  Generally  as  to  death  as  revocation 
09  Atl.  874,  130  A.  S.  R.  1057,  17  of  a  check,  see  Checks,  vol.  5,  p.  529. 
IJEiA..(N.S.)   1239  and  note.  lO.  Notes:  18  L.RA.  855;  12  Eng. 

5.  Note :  47  Am.  Dec.  505.  Rul.  Cas.  433. 

6.  Baldwin  v.  Barber,  151  Ky.  168,  11.  Simmons  v.  Cincinnati  Sav.  Soc, 
151  S.  W.  686,  Ann.  Cas.  1915A  14.  31  Ohio  St.  457,  27  Am.  Rep.  521. 

7.  Note:  Ann.  Cas.  1915A  20,  21,  22.  12.  Note?:    60    A.    S.    R.    284;   18 

8.  Notes:    26    Am.    Rep.    684;    27  L.R.A.  855. 
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thereof,  has  been  presented  and  paid,  the  gift  of  the  money  is  com- 
plete.^* And  where  a  check  has  been  presented  at  the  bank  and  paid 
by  the  transfer  of  the  amount  thereof  to  the  credit  of  the  payee, 
acceptance  of  the  gift  will  be  presumed,  although  the  transaction  was 
unknown  to  the  payee.**  Where  the  holder  of  a  check  of  a  third 
person  indorses  it  and  delivers  it  with  the  intention  of  making  a  gift, 
it.  is  a  valid  gift  though  it  is  not  presented  for  payment  until  after 
the  donor's  death.** 

23.  Honey  on  Deposit. — ^To  effect  a  gift  of  money  on  deposit,  what- 
ever is  sufficient  to  place  the  fund  under  the  donee's  control,  so  that 
nothing  further  is  necessary  on  the  part  of  the  donor  to  give  posses- 
sion, is  enough.**  As  in  the  case  of  other  property,  to  pass  money 
on  deposit  by  gift,  there  must  be  a  delivery  to  and  acceptance  by  the 
donee  or  something  equivalent  thereto.*^  It  is  not  necessary  that 
there  should  be  a  manual  delivery  of  the  thing  given,  that  is,  the 
money ;  nor  is  there  any  particular  form  or  mode  in  which  the  trans- 
fer must  be  made.  The  gift  may  be  perfected  when  the  donor  places 
in  the  hands  of  the  donee  the  means  of  obtaining  possession  of  the 
contemplated  gift,  accompanied  with  acts  and  declarations  showing 
an  intention  to  give,  and  to  divest  himself  of  all  dominion  over  the 
property.*®  And  so,  it  has  been  held  that  one  who,  having  lost  his 
savings  bank  book,  signs  an  order  upon  the  bank  to  pay  the  fund  to 
another,  and  delivers  the  order  to  the  donee,  effects  a  valid  gift  of 
the  fund,*'  and  that,  with  intent  to  donate,  a  power  of  attorney  to  the 
donee  from  the  owner  of  a  deposit,  giving  the  right  to  draw  the  same 
from  the  bank  in  the  name  of  the  donor,  effectuates  a  gift.*®  The 
delivery  and  acceptance  of  a  savings  bank  book,  with  intent  to  donate 
the  fund  to  the  transferee,  is  generally  deemed  sufficient  to  constitute 
a  completed  gift,*  even,  as  some  courts  have  held,  without  a  formal 

13.  Pickslay  v.  Starr,  149  N.  Y.  432,  Conn.  484,  38  Atl.  54,  61  A.  S.  R.  48; 
44  N.  E.  163,  52  A.  S.  R.  740,  32  Curry  v.  Powers,  70  N.  Y.  212,  26  Am. 
L.R.A.  703.  Rep.   577;   Pope  v.   Burlington   Sav. 

Notes:  27  L.R.A.(N.S.)   308;  Ann.  Bank,  56  Vt.  284,  48  Am.  Rep.  781 

Cas.  1912A  330.  and  note. 

14.  Note:  Ann.  Cas.  1912A  330.  19.  Candee     v.     Connecticut     Sav. 

15.  Burke  v.  Bishop,  27  La.  Ann.  Bank,  81  Conn.  372,  71  Atl.  551,  22 
465,  21  Am.  Rep,  567.  L.R.A.(N.S.)  568  and  note. 

Notes:  23  Am.  Rep.  451;  60  A.  S.  20.  Murphy  v.  Bordwell,  83  Minn. 

R.  284.  54,  85  N.  W.  915,  85  A.  S.  B.  454,  52 

16.  Note :  51  Am.  Dec.  362.  L.R.A.  849. 

17.  Dougherty  v.  Moore,  71  Md.  248,  An  order  does  not,  however,  evi- 
18  Atl.  35, 17  A.  S.  R.  524  (as  between  dence  a  gift.  Succession  of  Housk- 
husband  and  wife) ;  Bailey  v.  New  necht,  135  La.  818,  66  So.  233,  L.R.A« 
Bedford  Inst.,  192  Mass.  564,  78  N.  1915B  396. 

E.  648, 116  A.  S.  R.  270.  1.  Camp's  Appeal,  36  Conn.  88,  4 

Notes:  120  A.  S.  R.  576;  126  A.  S.  Am.  Rep.  39;  Hill  v.  Stevenson,   63 

B-  453.  Me.  364,  18  Am.  Rep.  231 ;  Whalen 

18.  McNamara    v.     McDonald,    69  v.  MilhoUand,  89  Md.  199,  43  Ati.  45 
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assignment.*  And  certainly  there  is  an  effective  gift  when,  with 
such  intent,  there  has  been  a  delivery  of  the  deposit  book  with  an 
order  that  the  amount  be  paid  to  the  donee.'  A  gift  of  the  whole 
of  the  fund  on  deposit  has  been  held  to  have  been  made  by  delivery 
of  the  pass  book  from  the  donor  to  the  donee,  describing  them  as 
joint  owners,  and  making  the  money  payable  to  the  order  of  either, 
or  the  survivor,  when  it  was  done  with  the  intention  of  donating  the 
fund  and  preserving  no  control  over  it.^  And  gifts  have  been  sus- 
tained which  were  made  by  delivery  of  the  deposit  book  with  an 
order  to  pay  the  deposit  after  the  donor's  decease,*  and  by  delivery 
of  the  bcmk  book  on  an  oral  agreement  that  the  transferee  should  pay 
the  transferor  such  sums  as  he  wanted,  and  on  his  death  should  pay 
the  balance  to  a  third  person.*  A  deposit  under  an  agreement  which 
preserves  to  the  depositox  the  right  to  deal  with  the  deposit  for  his 
own  benefit,  biit  which  provides  that  upon  his  death  any  balance 
standing  to  his  credit  shall  be  paid  to  the  donee,  though  accompanied 
by  a  delivery  of  the  deposit  book  to  the  donee,  does  not  constitute  a 
valid  gift  inter  vivos.'  A  gift  may  be  evidenced  by  the  delivery  of 
an  indorsed  certificate  of  deposit,^  though  indorsing  a  certificate  of 
deposit  does  not  constitute  a  gift  to  the  indorsee  when  the  indorser 
retains  possession.*  A  gift  of  a  deposit  may  be  efiPected  though  there 
is  no  change  of  credit  on  the  books  of  the  bank,^*  but  there  is  no 

44  L.R.A.  208 ;  Union  Trust,  etc.,  Bank  the  book  as  bailee  for  the  owner  of  an 

V.  Tyler,  161  Mich.  561, 126  N.  W.  713,  order  on  the  bank  to  pay  the  account 

137  A.  8.  R.  523.  to  him,  followed  by  a  holding  of  the 

^I'otes:  23  Am.  Rep.  451;  1  L.R.A.  book  by  the  donee  as  owner.     Good- 

535;  3  hJiJL.  230;  11  L.R.A.  684;  19  rich  v.  Rutland  Sav.  Bank,  81  Vt.  147, 

LJl.A.  700.  69  Atl.  651,  17  L.R.A.(N.S.)  181. 

2.  Hm  V.  Stevenson,  63  Me.  364,  18  4.  Whalen  v.  MilhoUand,  89  Md.  199, 
Am.  Rep.  231;  GledhiU  v.  McCoombs,  43  Atl.  45,  44  L.R.A.  208. 

110  Me.  341,  86  Atl.  247,  Ann.  Gas.  5.  SchoUmier  v.  Sehoendelen,  78  la. 

1914D  294, 45  L.R.A.(N.S.)  26;  Pierce  426,  43  N.  W.  282,  16  A.  S.  R.  455. 

V.  Boston  Five  Cents  Sav.  Bank,  129  6.  Davis  v.  Ney,  125  Mass.  690,  28 

Mass.  425,  37  Am.  Rep.  371 ;  Bryant  Am.  Rep.  272. 

V.  Abin^on  Sav.  Bank,  196  Mass.  254,  7.  Stevenson  v.  Earl,  65  N.  J.  Eq. 

81  N.  E.  997,  124  A.  S.  R.  552  and  721,  55  Atl.  1091,  103  A.  S.  R.  790,  1 

note;  Ridden  v.  Thrall,  126  N.  Y.  572,  Ann.  Cas.  49. 

26  N.  E.  627,  21  A.  S.  R.  758,  11  Note:  106  A.  S.  R.  450. 

LJi.A.  684;  Polley  v.  Hicks,  58  Ohio  8.  Crook    v.    Baraboo    First    Nat. 

St.  218,  50  N.  E.  809,  41  L.R.A.  858.  Bank,  83  Wis.  31,  52  N.  W.  1131,  35 

Notes:  51  Am.  Dec.  362;  137  A.  S.  A.  S.  R.  17. 

R.  525;  140  A.  S.  R.  369.  9.  Harris  Banking  Co.  ▼.  Miller,  190 

3.  Larrabee  v.  Hascall,  88  Me.  511,  Mo.  640,  89  S.  W.  629, 1  L.R.A.(N.S.) 
34  Atl.  408,  51  A.  S.  R.  440;  Barefteld  790. 

V.  Rosell,  177  N.  Y.  387,  69  N.  E.  732,       10.  Murphy  v.  Bordwell,  83  Minn. 
101  A.  S.  R.  814  and  note.  54,  85  N.  W.  915,  85  A.  S.  R.  454,  52 

Notes:  106  A.  S.  R.  450;  124  A.  S.   L.R.A.  849. 
B.  555;  19  L.R.A,  700.  Notes:  86  A.  S.  R.  908;  101  A.  S. 

A  good  delivery  is  shown   by  the   R.  930. 
delivery  to  one  having  possession  of 
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gift  when  there  is  not  a  delivery  either  of  the  deposit  book  or  of  an 
order  to  pay  over  the  amount  on  deposit.*^ 

24.  Deposit  of  Money  as  Gift. — ^In  order  that  a  deposit  of  money 
in  a  savings  bank  to  the  credit  of  another  person  shall  operate  as  a 
gift  inter  vivos  of  the  money  to  such  other  person,  it  must  appear 
not  only  that  the  depositor  intended  a  gift,  but  also  that  he  executed 
his  intention  and  completed  the  gift  by  an  act  or  acts  sufficient  to  pass 
title.^'  In  order  to  make  such  a  deposit  perfect  and  complete  as  a 
gift  inter  vivos,  there  must  be  an  actual  transfer  of  all  right  and 
dominion  over  the  money  depositeid.**  A  mere  deposit  in  the  name 
of  another,  unaccompanied  by  acts  or  declarations  indicating  an 
intention  to  donate  the  fund,  is  not  alone  sufficient  to  prove  a  gift^^ 
This  intention  to  make  a  gift  on  depositing  money  in  the  name  of 
another  may  be  shown  either  by  declarations  of  the  depositor' that 
the  money  is  to  belong  to  such  other  person,**  or  by  delivery  of  the 
deposit  book  to  the  donee.**  These  circumstances,  however,  bear  on 
the  question  of  intention,  and  it  may  be  shown  that  a  deposit  in  the 
name  of  another  person  is  not  a  gift  of  the  money  to  such  other  person, 
notwithstanding  the  fact  that  the  deposit  book  has  been  delivered 
to  him.*'  And  a  gift  of  a  deposit  in  a  savings  bank  made  in  the 
joint  names  of  the  depositor  and  another  may  be  established  by  show- 
ing a  delivery  of  the  deposit  book  by  the  depositor  to  the  donee,  with 
the  intention  of  transferring  title  thereto  and  divesting  himself  of 
control  over  the  deposit.*®  The  general  rule  is  that  a  mere  deposit  by 
a  person  in  his  own  name  as  trustee  for  another  person  without  any 

11.  Burton  v.  Bridgeport  Sav.  Bank,  Ten  Cent.  Sav.  Bank,  64  N.  H.  228,  9 
62  Conn.  398,  52  Am.  Rep.  602.  Atl.  792,  10  A.  S.  R.  400  (from  father 

12.  Note :  3  Ann.  Cas.  865.    See  also  to  child ) ;  In  re  Crawford,  113  N.  Y. 
title  Banks,  vol.  3,  p.  713.  560,  21  N.  E.  692,  5  L.RA.  71  (from 

13.  Notes:  5  L.R.A.  71;  3  Ann.  Cas.  father  to  child) ;   Flanner  v.   Butler, 
865.  131  N.  C.  151,  42  S.  E.  557,  92  A.  S. 

14.  Denigan  v.  San  Francisco  Sav-  R.  773;  Atkinson,  Petitioner,  16  R>  I. 
ings  Union,  127  Cal.  142,  59  Pac.  390,  413,  16  Atl.  712,  27  A.  S.  R.  745,  3 
78  A.  S.  R.  35;  Robinson  v.  Ring,  72  L.R.A,  392  (from  father  to  child). 
Me.  140,  39  Am.  Rep.  308  and  note ;  Notes :  15  A.  S.  R.  538 ;  16  A.  S.  R. 
Getchell  v.  Biddef ord   Savings  Bank,  460 ;  29  A.  S.  R.  877 ;  11  L.R.A.  684. 
94  Me.  452,  47  Atl.  895,  80  A.  S.  R.  16.  Fisk     v.     Cushman,     6     Cush. 
408    (by  husband  in  name  of  wife)  (Mass.)  20,  52  Am.  Dec.  761;  Wipfler 
and  note;  Window  v.  McHenry,  93  v.  Detroit  Pattern  Works,  140  Mich. 
Minn.  507, 101  N.  W.  799, 106  A.  S.  R.  677,  104  N.  W.  545,  112  A.  S.  B.  430 
448   (by  husband  in  name  of  wife) ;  (by  husband  in  name  of  wife). 
Marcy  v.  Amazeen,  61  N.  H.  131,  60  Note:  19  L.R.A.  700. 

Am.  Rep.  320.  17.  Note:  3  Ann.  Cas.  865. 

Notes:  23  Am.  Rep.  451;  33  A.  S.  18.  Whalen  v.  Milholland,  89  Md. 

R.  712;  49  A.  S.  R.  645;  11  L.R.A.  199,  43  AU.  45,  44  L.R.A.  208;  Noyea 

684.  V.  Newburport  Institution  for  SavingSy 

And  see  Banks,  vol.  3,  p.  713.  164  Mass.  583,  42  N.  E.  103,  49  A.  S. 

15.  Gardner  v.  Merritt,  32  Md.  78,  R.  484;  Schippers  v.  Kempkes,  (N.  J.) 
3  Am.  Rep.  115;  Smithv.  Ossipee  Val.  67    AU.    74,    12    L.R.A.(N.S.)     355 
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declaration  of  an  intention  that  the  money  shall  become  the  property 
of  such  other  person  is  not  of  itself  sufficient  to  pass  title  to  the 
deposit  where  the  d^ositor  retains  possession  of  the  book  of  depomt.^' 
This  is  particularly  true  where  there  is  evidence  tending  to  show 
that  the  depositor  did  not  intend  to  divest  himself  of  ownership,  and 
that  the  form  of  deposit  was  adopted  for  the  sole  purpose  of  evading 
a  statutory  provision  limiting  the  amount  which  the  bank  might 
receive  from  any  one  depositor.'®  And  where  a  person  makes  several 
deposits  in  his  own  name  in  truat  for  different  persons,  and  tells  th^m 
what  he  has  done,  saying  .that  he  intends  to  control  the  money  during 
his  lifetime,  but  that  it  will  be  theirs  after  his  death,  there  is  no 
perfected  gift,  but  the  transaction  is  in  the  nature  of  a  testamentary 
disposition  and  invalid.^  It  seems,  however,  that  under  some  circum- 
stances the  gift  may  be  perfected  without  the  delivery  of  the  deposit 
book  to  the  donee,  as  where  the  donor,  in  making  the  depotsit  in  his 
own  name  in  trust  for  another,  accompanies  it  with  acts  or  declaraticms 
showing  clearly  and  unmistakably  his  intention  to  make  the  gift  and 
to  divest  himself  of  all  dominion  over  the  money.'  This  is  so  where, 
after  making  such  a  deposit,  the  donor  informs  the  donee  of  the 
deposit,  and  assures  him,  without  qualification,  that  the  money  is 
his.*  The  failure,  however,  to  establish  a  perfect  gift  inter  vivos  by 
a  deposit  in  the  name  of  the  depositor  in  trust  for  another  does  not 
preclude  the  donee  from  showing  and  having  enforced  a  perfected, 
valid  trusts  And  in  a  number  of  cases  it  has  been  held  that  a 
deposit  in  the  depositor's  name  as  trustee  raises  the  presumption  of 
an  executed  voluntary  trust,  not  of  a  technical  gift  inter  vivos,  and 
that  such  presumption  will  prevail  unless  rebutted.*  .  There  is  no 

and  note ;  Industrial  Trust  Co.  y.  Scan-  Seamen,  198  Mass.  393,  84  N.  S.  4B2, 

Ion,  26  R.  I.  228,  58  Atl.  786,  3  Ann.  126  A.  S.  R.  451. 

Cas.  863.  Notes :  3  L.R A.  230 ;  3  Ann.  Cais. 

19.  Bailey  v.  New  Bedford  Inst,  for  865 ;  12  Eng.  Rul.  Cas.  438. 
Savings,  192  Mass.  564,  78  N.  E.  648,  3.  Minor  v.  Rogers,  40  Conn.  512, 
U6  A.  S.  R.  270 ;  Coolidge  v.  Knight,  le  Am.  Rep.  G9  -,  Alger  v.  North  End 
194  Mass.  546,  80  N.  E.  620, 120  A.  S.  Sav.  Bank,  146  Mass.  418,  15  N.  E. 
R.  573 ;  Cunningham  v.  Davenport,  147  gig  4  ^,  g,  jt.  331. 

^  J'^h  ^l^'  ^'  ^'  ^^  ^  ^-  ^'  ^^^'       Note:  3  Ann.  Cas.  865. 
-  XT  ?      no^   A    o    T>    V.CO    -.  T  o  A         ^'  Gerrish  V.  New  Bedford  Inst,  for 
53?  f  L r1    230-  5  LRA   TVU   ®*^-  ^^8  Mass.  159,  35  Am.  Rep.  365; 

And  Le  BAK^Vorb^^^^^^  ^40  89  S.  W.  629, 1  L.R.A.(N.S.)  790 

20.  Brabrook  v.  Boston  Five  Cents  "^^"t     '    «  a       t?       «qa    qo  t  t.  a 
Sav.  Bank,  104  Mass.  228,  6  Am.  Rep.   J^^^'  ^^  ^^  ^^P'  ^^'  ^^  ^'^'^ 
222.  373. 

Note :  3  Ann.  Cas.  865.  See  Trusts. 

1.  Notes:  1  L.R.A.  535;  3  Ann.  Cas.  5.  Bath   Savings  Inst.  v.  Hathorn, 
865.  88  Me.  122,  33  Atl.  836,  51  A.  S.  R» 

2.  Supple  V.  Suffolk  Sav.  Bank  for  382,  32  L.R.A.  377;  Martin  v.  Funk, 
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presumption  of  a  gift  from  a  wife  to  her  husband  from  the  fact  that 
he  deposited  in  a  bank,  in  his  own  name,  by  her  permission,  her 
moneys,  under  circumstances  indicating  that  they  were  deposited 
in  this  manner  for  convenience,  until  they  could  be  invested  for  her 
benefit,*  and  where  a  wife  deposits  money  of  her  husband,  consisting 
mainly  of  her  own  earnings,  in  a  savings  bank  in  her  own  name, 
without  his  knowledge,  this  is  not  a  gift  to  the  wife.' 

25.  Conditional  Gift;  Gift  of  Remainder. — If  a  condition,  as  to  the 
vesting  of  title,  is  attached  to  the  delivery  of  a  gift,  it  will  invalidate 
the  gift  as  one  in  presenti  and  inter  vivos.®  An  absolute  gift  of  per;- 
sonal  property  is  not,  however,  defeated  by  the  fact  that  the  donor 
reserves  to  himself  the  right  to,  or  the  donee  agrees  to  pay  to  the 
donor,  the  interest,  income  or  revenue  from  the  property  during  the 
life  of  the  donjor.*  Nor  is  a  completed  gift  rendered  inoperative  by  a 
stipulation  by  the  donee  that  under  certain  conditions  he  will  give 
back  to  the  donor  part  of  the  property.**  The  retention,  however,  of 
the  actual  possession  or  control  by  the  donor  with  the  expressed  inten- 
tion of  reserving  to  himself  the  right  to  collect  and  retain  the  interest 
accruing  thereon,  negatives  the  claim  of  an  unconditional  gift;  **  nor 
is  there  a  valid  gift  inter  vivos  if  the  owner  reserves  to  himself,  not 
only  the  right  to  the  interest  or  income  during  life,  but  also  the 
property,  should  he  survive  the  person  to  whom  it  has  been  indorsed 
or  assigned.**  And  there  is  no  gift  where  an  owner  of  property  de- 
livers it  to  his  agent  with  instructions  to  use  the  property  for  the 

75  N.  T.  134,  31  Am.  Bep.  446  and  rich  v.  Rutland  Sav.  Bank,  81  Vt.  147, 

note.  69  Atl.  651,  17  L.R.A.(N.S.)  181. 

Notes:  23  Am.  Rep.  451;  3  Ann.  Notes:  51  Am.  Dee.  362;  Ann.  Cas. 

Cas.  865.  1912C  1235. 

6.  Springfield  Institution  for  Sav-  10.  Waite  v.  Grtibbe,  43  Ore.  406, 
ings  V.  Copeland,  160  Mass.  380,  35  73  Pac.  206,  99  A.  S.  R.  764. 

N.  £.  1132,  39  A.  S.  R.  489.  11.  Harris  Banking  Co.  v.  Miller, 

7.  McDermott's  Appeal,  106  Pa.  St.  190  Mo.  640,  89  S.  W.  629,  1  LJi.A. 
358,  51  Am.  Rep.  526.  (N.S.)  790. 

8.  Olney  v.  Howe,  89  111.  556,  31  12.  Foxworthy  v.  Adams,  136  Ey. 
Am.  Rep.  105 ;  Beatty  v.  Western  Col-  403,  124  S.  W.  381,  Ann.  Cas.  1912A 
lege  of  Toledo,  177  111.  280,  52  N.  E.  327,  27  L.R.A.(N.S.)  308. 

432,  69  A.  S.  R.  242, 42  Lil.A.  797.  Where,   however,  an  ezpreBs  trust 

9.  Robertson  v.  Rrobertson,  147  Ala.  has  been  created  by  parol,  which  took 
311,  40  So.  104,  10  Ann.  Cas.  1051,  effect  as  soon  as  created,  the  interest 
3  I1RA.(N.S.)  774;  Candee  v.  Con-  to  be  paid  to  the  donor  and  the  bene- 
necticut  Sav.  Bank,  81  Conn.  372,  71  ficiary  to  come  into  the  fnll  enjoyment 
Atl.  551,  22  L.R.A.(N.S.)  568;  Beatty  at  his  death,  the  faet  that  the  trustee 
v.  Western  College  of  Toledo,  177  Dl.  would  have  redelivered  it  to  the  donor 
280,  52  N.  E.  432,  69  A.  S.  R.  242,  if  he  stuvived  the  donee  will  not  make 
42  Li.R.A.  797;  Beatty  v.  Western  Col-  the  gift  subject  to  such  a  contingency 
lege  of  Toledo,  177  111.  280,  52  N.  E.  as  will  defeat  it.  Wagoner's  Estate, 
432,  69  A.  S.  R.  242,  42  L.R.A.  797 ;  174  Pa.  St.  558,  34  Atl.  114,  52  A.  S. 
Holmes  v.  McDonald,  119  Mich.  563,  R.  828,  32  L.R.A.  766, 

78  N.  W.  647,  75  A.  S.  R.  430 ;  Good- 
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owner's  benefit  during  his  lifetime,  and  after  his  death  pay  his  debts 
and  give  the  balance  to  a  certain  third  person.**  Where  a  valid  gift 
is  made  on  conditions,  if  the  donee  fails  to  comply  with  the  con- 
ditions the  donor  may  revoke,*^  unless  the  donee  has  complied  with 
some  of  the  conditions,  in  which  case  he  must  be  given  an  opportunity 
to  comply  fully.**  Accordingly  where  a  woman  receives  money  from 
a  man  for  the  purpose  of  carrying  out  her  promise  to  marry  him, 
and  then  refuses  to  keep  her  promise,  without  cause,  she  may  be  com- 
pelled to  refund  such  money.**  It  was  evidently  the  ancient  4aw 
that  a  remainder  in  things  personal  could  not  be  created  even  by  a 
deed,*'  but  this  stern  rule  has  been  generally  repudiated,  and  a  deed 
conveying  chattels  to  a  donee,  reserving  the  possession  and  use  of  the 
property  to  the  donor  during  his  life,  is  sustained,**  though  a  re- 
mainder in  personalty  created  by  oral  gift,  and  not  accompanied  by 
a  present  transfer  of  dominion  and  control,  is  inoperative  and  void.** 

26.  Imperfect  61ft — Where  a  gift  remains  imperfect  by  the  omis- 
sion of  some  act  or  circumstance  which  the  law  requires  as  necessary 
to  pass  title,  and  is  not  enforceable  at  law,  equity  will  not  aid  in  its 
enforcement,*^  unless  the  donee  has  acted  to  his  injury  or  incurred 
expense  on  the  faith  of  the  incomplete  gift,*  and  will  not  compel  the 
donor's  personal  representative  to  complete  an  imperfect  gift  by  the 
doing  of  an  act  which  the  donor,  if  living,  might  have  refused  to  do.* 
Equity  will  not  impute  a  trust  where  none  was  in  contemplation, 
and  an  imperfect  gift  will  not  be  given  effect  by  construing  it  as  a 
declaration  of  trust  and  therefore  valid  without  delivery,*  even  in 
case  of  a  charity,^  though  where  a  voluntary  trust  upon  a  meritorious 

• 

13.  Smith  v.  Ferguson,  90  Ind.  229,  Notes :  74  A.  S.  R.  179 ;  5  L.R.A.  71 ; 
46  Am.  Rep.  216.  11  KR.A.  684. 

14.  Note:  Ann.  Cas.  1915D  695.  1.  Steele  v.  Gatlin,  115  Ga.  929,  42 

15.  Brown  v.   AUbright,  110   Ark.  S.  E.  253,  59  L.R.A.  129. 

394,  161  S.  W.  1036,  Ann.  Cas.  1015D  Note:  12  Eng.  Rul.  Gas.  433. 

692  and  note.  And  see  supra,  par.  16. 

16.  WiUiamson  v.  Johnson,  62  Vt.  2.  Walsh's  Appeal,  122  Pa.  St.  177, 
378,  20  Atl.  279,  22  A.  S.  R.  117,  9  15  Atl.  470,  9  A.  S.  R.  83,  1  L.R.A. 
L.R.A.  277.  535                                       ' 

o-i^L^^^^  V.  Norwood,  38  Ala.  Note:  27  A.  S.  R.  651. 

?i'v  n^iQ  ^"9  I  '  ^^K^k        "^  5-  McCartney  v.  Ridgway,  160  111. 

19   w  n    '   w^'qa^'       on    oa  129,  43  N.  E.  826,  32  L.R.A.  555; 

A  "'i^'^idT   ^"^^^  ^^  ^"^^  ^^'  ^  Weaver  v.  Weaver,  182  111.  287,  55  N. 

NoSf  72  Am.  Dec.  656.  f  ^'74^^  .^V,  Vk '/inSf  7« 

19.  Ragsdale  v.  Norwood,  38  Ala.  ^^^U^^^^'  ^^\f  \^'  }^^^^.lt 
21  79  Am.  Dec.  79.  ^'"**  ^*®*  ^'^»  Wadd  v.  Hazelton,  ±37 

20.  Pullen  v!  piacer  County  Bank,  N.  Y.  215,  33  N.  E.  143,  33  A.  S.  R. 
138  Cal.  169,  66  Pac.  740,  71  Pac.  83,  707,  21  L.R.A.  693;  Smith's  Estate, 
94  A.  S.  R.  19;  Smith  v.  Dorsey,  38  144  Pa.  St.  428,  22  Atl.  916,  27  A.  S. 
Ind.  451,  10  Am.  Rep.  118;  Smith's  R.  641. 

Estate,  144  Pa.  St  428,  22  Atl.  916,  27       Note:  135  A.  S.  R.  290. 
A.  S.  R.  641.  4.  Organized     Charities    Ass'n     v« 
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consideiration  has  been  perfectly  created,  it  may  be  enforced  in  equity.^ 
A  deed  of  gift  which  does  not  express  the  intention  of  the  grantor 
may  be  reformed,  but  equity  will  not  so  reform  such  a  deed  as  to 
give  effect  contrary  to  the  intention  of  the  grantor.* 

27.  Operation  and  Effect  Generally.-^It  is  a  general  rule  that  a 
completed  gift  is  irrevocable  as  to  the  donor,^  his  heirs,^  and  personal 
representatives,*  and  is  not  revoked  by  the  property  being  mentioned 
in  a  will.^^  And  the  authorities  are  in  general  accord  that  a  gift 
inter  vivos  from  parent  to  child,  when  fully  executed,  is  irrevocable.^^ 
It  cannot  be  revoked  on  the  ground  that  it  was  made  under  a  mis- 
take,^^  and  the  mere  fact  that  the  gift  is 'ineffectual  as  to  a  part  of 
it  will  not  prevent  its  being  effectual  as  to  the  other  part.^'  The 
consummation  of  the  title  by  one  who,  while  holding  an  imperfect 
title,  had  made  a  gift  of  the  property,  inures,  by  way  of  estoppel,  to 
hi^  donee. ^^  Of  course,  so  long  as  a  gift  is  incomplete  it  may  be 
revoked,^^  and  when  the  donor  has  given  the  custody  of  the  property 
to  his  agent  for  delivery  to  the  donee,  he  may  revoke  the  gift  at  any 
time  before  delivery  has  been  made  by  his  ag^it^*  Though  the 
donee  is  not  in  possession  of  the  property  given,  the  gift  is  binding  on 
parties  and  volunteers  claiming  under  them,  and  on  a  subsequent 

Mansfield,  82  Conn.  504,  74  Atl.  781,  Opitz  v.  Karel,  118  Wis,  527,  95  N. 

135  A.  S.  K  285.  W.  948,  99  A.  S.  R.  1004,  62  L.R.A. 

6.  McCartney  v.  Ridgway,  160  111.  982. 

129,  43  N.  E.  826,  32  L.R.A.  555.  Note:  31  Am.  Rep.  82. 

Note :  23  Am.  Dec.  425.  10.  Sanborn  v.  Goodhue,  28  N.  H. 

And  see  Trusts.  48,  59  Am.  Dee.  398;  Richmond  First 

6.  Note:  65  A.  S.  R.  514.  And  see  Nat.  Bank  v.  Holland,  99  Va.  495,  39 
Rbformation.  S.  E.  126,  86  A,  S.  R.  898,  55  LJt.A. 

7.  Pullen   V.   Placer   County   Bank,  155. 

138  Cal.  169,  66  Pac.  740,  71  Pac.  83,  11.  Note:   6   Ann.   Cas.   432.     See 

94  A.  S.  R.  19 ;  Minor  v.  Rog^ers,  40  supra,  par.  8.                        * 

Conn.  512,  16  Am.  Rep.  69 ;  Smith  v.  12.  Pickslay  v.  Starr,  149  N.  Y.  432, 

Dorsey,  38  Ind.  451, 10  Am.  Rep.  118 ;  44  N.  E.  163,  52  A.  S.  R.  740,  32 

Vosburg  V.  Mallory,  155  la.  165,  135  L.R.A.  703. 

N.    W.   577,   Ann.    Cas.   1914C    880 ;  Note :  12  Eng.  Rul.  Cas.  44L 

Walsh's  Appeal,  122  Pa.  St.  177,  15  13.  Note:  11  L.R.A.  684. 

Atl.  470,  9  A.  S.  R.  83,  1  L.R.A.  535;  14.  Cummings  v.  Coleman,  7  Rich. 

Williamson  v.  Johnson,  62  Vt.  378,  20  Eq.  (S.  C.)  509,  62  Am.  Dec.  402. 

Atl.  279,  22  A.  S.  R.  117,  9  L.R.A.  15.  McCartney  v.  Ridgway,  160  lU. 

277 ;  Henschel  v.  Maurer,  69  Wis.  576,  129,  43  N.   E.  826,  32  L.R.A.   555 ; 

34  N.  W.  926,  2  A.  S.  R.  757.  Walsh's  Appeal,  122  Pa.  St,  177,  15 

Notes:  111  A.  S.  R.  654;  11  L.R.A.  Atl.  470,  9  A.  S.  R.  83, 1  L.R.A.  535; 

684;  2  L.R,A.(N.S.)  285.  Royston  v.  McCulley,   (Tenn.)   59  S. 

8.  Peck  V.  Brummagim,  31  Cal.  440,  W.  725,  52  L.R.A.  899. 
89  Am.  Dec.  195.  Note :  111  A.  S.  R.  654. 

9.  Vann  v.  Edwards,  135  N.  C.  661,  16.  Smith  v.  Peacock,  114  Ga.  691, 
47  S.  E.  784,  67  L,R.A.  461;  Blake  v.  40  S.  E.  757,  88  A.  S.  R.  53;  Trubey 
Jones,  Bailey  Eq.  (S.  C.)  141,  21  Am.  v.  Pease,  240  111.  513,  88  N.  E.  1005, 
Dec.  530 ;  Anderson  v.  Belcher,  1  Hill  16  Ann.  Cas.  370. 

L.    (S.   C.)    246,   26   Am.   Dec.   174; 
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purchaser  with  notice  of  the  gift.-*'  And  when  a  donee  of  land  is  in 
possession,  a  purchaser  for  value  from  thB  donor. is  on  notice.^'  One 
who  has  given  money  or  property  on  account  of  illicit  relations  main- 
tained between  the  donor  and  donee  cannot  recover  such  money  or 
property,'*  nor  can  a  man  recover  property  purchased  with  the  funds 
furnished  the  other  party  for  the  continuanoe  of  such  relations.^^ 

28.  Effect  ef  Fraud  or  Undue  Infiaence.— Some  exceptions,  how- 
ever, to  the  rule  that  a  gift  is  irrevocable*  must  be  recognized,  as 
where  the  gift  was  obtained  by  fraud,  force,  or  undue  influence.* 
Where  a  person  has  made  a  contract  or  covenant  to  will  all  his  prop- 
erty to  a  certain  person,  this  does  not  prevent  the  making  of  absolute 
bona  fide  gifts  during  the  lifetime  of  the  contractor  or  covenantor, 
and  there  is  no  fraud  if  the  gift  is  not  made  for  the  express  purpose 
of  defeating  the  contract  or  covenant.*  Undue  influence  to  vitiate 
an  act  must  amount  to  coercion  destroying  free  agency,  or  harassing 
importunity  producing  compliance  for  the  sake  of  peace.*  It  cannot 
be  inferred  solely  from  the  advanced  age  of  the  donor.*  A  gift 
between  persons  occupying  confidential  relations  toward  each  other 
is,  if  its  validity  is  attacked,  always  jealously  scrutinized  by  a  court  of 
equity,  and  unless  found  to  have  been,  made  freely,  voluntarily,  and 
with  a  full  understanding  of  the  facts,  will  be  invalidated.  The 
existence  of  confidential  or  fiduciary  relations  imposes  upon  the 
recipient  of  a  gift  the  onus  of  establishing  its  absolute  fairness,*  and 
such  a  relation  is  that  of  physician  and  patient ; '  or  attorney  and 
client ;  *  of  principal  send  agent ;  *  of  spiritual  adviser  and  parish* 

17.  Cammiogs  v.  Coleman,  7  Rich.  4.  Gardner  v.  Gardner,  22  Wend. 
Eq.  (S.  C.)  609,  62  Am.  Dec.  402.  (N.  Y.)  526,  34  Am.  Dec.  340. 

18.  Frame  v.  Frame,  32  W.  Ya.  463,  5.  Holmes  v.  Holmes.  129  Mieh.  412, 
9  S.  E.  901,  5  L.RA.  ^3.  89  N.  W.  47,  95  A.  S.  R.  444. 

19.  Hill  v.  Freeman,  73  Ala.  200,  6.  Notes:  16  Am.  Dec.  617;  10  A. 
49  Am.  Rep.  48 ;  Monatt  v.  Parker,  30  S.  R.  339 ;  6  Eng.  Rul.  Gas.  876. 

La.  Ann.  585,  31  Am.  Rep.  229;  Piatt  7.  Woodbury    v,     Woodbury,    141 

T.  Elias,  186  N.  T.  374,  79  N.  £.  1,  Mass.  329,  5  N.  E.  275,  55  Am.  Rep. 

116  A.  S.  R.  ^8  and  note,  9  Ann.  Gas.  479. 

780,  11  LJtJL.(N.S.)  554.  Note:  39  Am.  Bap;  250. 

Note:  47  LJtJ^.(N.S.)  592.  In  Audenreid's  Appeal,  89  Pa.  St. 

20.  Otia  V.  Freeman,  199  Mass.  160,  114,  33  Am.. Rep.  731,  it  was  held  that 
85  N.  E.  168,  127  A.  S.  fi.  476.  See  on  a  gift  by  a  patient  to  a  physician, 
infra,  par.  44.  the  burden  of  proof  of  fairness  is  not 

1.  See  supra,  par.  27.  on  the  physician. 

2.  Sanborn  v.  Goodhue,  28  N.  H*  And  see  Phtbicuks  ahd  Surqboks. 
48, 59  Am.  Dec.  308.  8.  Note :  83  A.  S.  B.  182.    And  see 

Note:  2  L.RJL(NJ3.)  285.  Attorkets  at  Law,  vol.  2,  p.  967. 

3.  Austin  V.  Datis,  128  Ind.  472,  26  9.  Zimmerman  v.  Frushour,  108  Md. 
N.  E.  890,  25  A.  6.  B.  456,  12  IaR.A.  115,  69  AtL  796,  15  Ann.  Gas.  1128, 
120;  Quinn  v.  Quinn,  5  8.  D.  328,  58  16  L.R.A.(N.S.)  1087«  And  see  PaiH-* 
N.  W.  808,  49  A«  S.  R.  875.  copal  aho  Aobnt. 

Note:  20  LJt.A.(N.S.)  1154. 
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ioner ;  *•  of  a  spiritual  medium  and  believer,*^  and  of  an  aged  and 
imbecile  woman  and  one  of  her  children.^'  And  the  rule  is  well 
settled  that  a  gift  or  donation  by  a  ward  to  his  former  guardian, 
shortly  after  reaching  his  majority,  will  be  set  aside  without  proof 
of  actual  fraud,  whenever  the  period  between  the  termination  of  the 
guardianship  and  the  date  of  the  gift  is  sufficiently  short  to  permit  of 
the  presumption  that  the  influence  obtained  during  guardianship  still 
continues.**  While  the  general  influence  of  a  wife  over  her  husbwid, 
arising  from  affection  produced  by  her  kindness,  does  not  constitute 
or  afford  an  inference  of  undue  influence,**  yet  it  has  been  held  that 
a  gift  by  a  husband,  aged  and  weak  in  mind  and  body,  to  his  wife 
would  not  be  sustained  without  affirmative  proof  that  the  act  was 
intelligent  and  without  undue  influence,  especially  when  it  was 
obviously  intended  to  operate  as  a  will.**  In  some  jurisdictions  the 
donee  is  required  to  prove  that  the  donor  had  the  benefit  of  the 
competent  and  independent  advice  of  a  disinterested  third  party,** 
though  other  courts  hold  that  a  gift  from  a  principal  to  an  agent, 
satisfactorily  appearing  to  be  the  uninfluenced,  deliberate,  and  intel- 
ligent act  of  the  ^lonor,  is  not  to  be  held  void  merely  because  the 
donor  had  no  independent  advice.*' 

29.  Effect  as  to  Creditors. — A  gift  must  be  considered  as  having 
been  made  subject  to  the  rights  of  existing  creditors.**  If  a  donor  at 
the  time  of  making  a  gift  be  insolvent,  his  conveyance  is  void,  for  its 
necessary  effect  is  to  hinder,  delay,  or  defraud  creditors ;  but  the  mere 
fact  of  indebtedness  alone  is  not  sufficient  to  render  a  voluntary  con- 
veyance void.  If,  however,  looking  at  the  magnitude  of  the  gift,  the 
amount  of  the  indebtedness  existing,  and  the  value  and  character  of 

10.  Gilmore  v.  Lee,  237  lU.  402,  86  34  N.  J.  Eq.  576,  38  Am.  Rep.  386; 
N.  E.  568, 127  A.  S.  R.  330;  Huguenin  Slack  v.  Bees,  66  N.  J.  Eq.  447,  59 
V.  Baseley,  14  Ves.  273,  9  Rev.  Rep.  Atl.  466,  69  L.R.A.  393;  Albert  v. 
276,  6  Eng.  Rul.  Cas.  834  and  note.  Haeberiy,  68  N.  J.  Eq.  664,  61  Atl. 

11.  Lyon  V.  Home,  L.  R.  6  Eq.  655,  380,  111  A,  S.  B.  652;  Davis  v. 
18  L.  T.  N.  S.  451,  37  L.  J.  Ch.  674, 16  Strange,  86  Va.  793,  11  S.  E.  406,  8 
W.  R.  824,  6  Eng.  Rul.  Cas.  852  and  L.R.A.  261. 

note.  Notes:   16   L.R^(N.S.)    1087;    15 

Note :  1  A.  S.  R.  88.  Ann.  Cas.  1133, 

12.  Ellis  V.  Mathews,  19  Tex.  390,  70  17.  Zimmerman  v,  Tnisbonr,  108 
Am.  Dec  353.  And  see  Parent  and  Md.  115,  69  Atl.  796,  15  Ann.  Cas. 
Child.                         -  1128  and  note,  16  L.R.A.(N.S.)  1087 

13.  Waller  v.  Amistead,  2  Leigh  and  note;  Woodbury  ▼.  Woodbury,  141 
(Va.)  11,  21  Am.  Dec.  594.  Mass.  329,  5  N.  E.  275,  65  Am.  Rep. 

Note :  89  A.  S.  R.  303.  479. 

And  see  Guabdian  and  Ward.  18.  Rucker    v.    Abell,    8    B.    Mon. 

14.  Gardner  v.  Gardner,  22  Wend.  (Ey.)  566,  48  Ain.  Deo.  406;  Sanborn 
(N.  Y.)  526,  34  Am.  Dee.  340.  y.  Goodhue,  28  N.  H.  48,  59  Am.  Dec 

15.  Haydock  v.  Haydock,  34  N.  J.  398;  Blake  v.  Jones,  Bailey  Eq.  (S.  C.) 
Eq.  570,  38  Am.  Rep.  385.  141,  21  Atn.  Dec.  530. 

16.  Gillespie  v.  Holland,  40  Ark.  28,  Note :  13  A.  S.  R.  805. 
48  Am.  Rep.  1;  Haydock  v.  Haydock, 
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the  property  left  to  the  donor  after  making  the  gift,  it  does  not  appear 
that  the  assets  remaining  in  the  hands  of  the  donor  were  ample  to 
satisfy  all  his  debts,  then  the  voluntary  conveyance  ought  to  be  held 
fraudulent.  It  should  appear,  also,  that  the  property  remaining  in 
the  hands  of  the  donor,  even  if  sufficient  to  discharge  all  his  debts, 
was  such  as  was  readily  and  conveniently  accessible  to  his  creditors 
and  the  ordinary  process  used  in  the  collection  of  debts,  or  a  volun- 
tary conveyance  ought  to  be  held  fraudulent.^*  An  actual  fraudulent 
intent  must  be  established  in  order  to  render  void,  as  to  creditors,  a 
voluntary  transfer  made  before  the  debts  were  contracted,*®  and 
under  any  circumstances  will  be  supported  as  against  a  subsequent 
creditor  with  notice.*  These  principles  generally  are  applicable  to 
gifts  from  husband  to  wife,*  and  from  parent  to  child.*  A  donee  is 
not  bound  to  carry  out  his  donor^s  contract  to  insure  the  property  in 
favor  of  a  conditional  vendor,  in  the  absence  of  any  agreement  on 
his  part  to  do  so,  though  the  property  in  his  hands  is  subject  to  the 
rights  of  the  conditional  vendor.*  And  where  a  father  delivers  prop- 
erty to  his  daughter  as  a  marriage  endowment,  in  pursuance  of  a 
gift,  and  the  condition  is  fulfilled  upon  which  it  was  to  attach  by  the 
consummation  of  the  marriage,  this  is  equivalent  to  a  purchase  for 
value  and  withdraws  the  contract  from  the  reach  of  the  statute  of 
frauds.* 

ni.  Gifts  Causa  Mortis 

30.  Source  of  Doctrine. — The  doctrine,  as  well  as  the  name,  of 
donatio  causa  mortis,  is  derived  from  the  Roman  or  civil  law.*  It 
is  an  innovation  upon  the  law  of  wills  in  permitting  a  man  to  dis- 
pose of  personalty  without  the  formalities  of  a  written  testament, 

19.  Dodd  V.  MeCraWy  8  Ark.  83,  46  Am.  Dee.  265;  Howard  v.  Williams,  1 
Am.  Dec.  301;  Dixon  v.  Sanderson,  72  Bailey  L.  (S.  C.)  575,  21  Am.  Dec. 
Tex.  359,  10  S.  W.  535^  13  A.  S.  R.  483;  Boss  v.  Draper,  55  Vt.  404,  45 
801.  And  see  FRA^tiS&ENT  Convey-  Am.  Rep.  624  and  note;  Beloit  Second 
ANCES.  Nat.  Bank  v.  Merrill,  81  Wis.  142,  50 

20.  Howard  v.  WiUiams,  1  Bailey  N.  W.  503, 29  A.  S.  B.  870. 
h.  (S.  C.)  575, 21  Am.  Dec.  483;  Blake  Note:  29  A.  S.  R.  876. 

V.  Jones,  Bailey  Eq.  (S.  C.)  141,  21  4.  Sbadgett  v.  Phillips,  etc.,  Co.,  131 
Am.  Dec.  530.  Ala.  478,  31  So.  20,  90  A.  S.  R.  95^  56 

Note :  13  A.  S.  R.  805.  L.R  A.  461. 

1.  Howard  v.  Williams,  1  Bailey  L.  5.  Dugan  v.  Gittings,  3  GiU  (Md.) 
(S.  C.)  575,  21  Am.  Dec.  483.  138,  43  Am.  Dec.  306.    And  see  Hus- 

2.  Notes :  15  A.  S.  R.  37 ;  90  A.  S.  band  and  Wipe  ;  Statotb  of  FttAUDS. 
B.  497 ;  5  LJt A.  579,  6.  Noble  v.  Garden,  146  CaL  225,  79 

3.  Dodd  V.  McCraw,  8  Ark.  83,  46  Pac.  883,  2  Ann.  Caa.  1001 ;  Leyson  v. 
Am.  Dec.  301;  Barnes  v.  Banks,  223  Davis,  17  Mont.  220,  42  Pae.  775,  31 
lU.  352,  79  N.  E.  117,  114  A.  S.  R.  L.R.A.  429;  Keepers  v.  Fidelity  Title, 
331,  8  L,B.A.(N.S.)  1037;  Martrick  etc.,  Co.,  56  N.  J.  L.  302,  28  Ati.  585, 
V.  linfield,  21  Pick.  (Mass.)  325,  32   44  A  S.  R.  397,  23  L.R.A.  184;  Ap- 
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and  was  adopted  with  slight  modifications  into  the  common  law.^ 
Justinian  defines  a  donatio  mortis  causa  as  ^Hhat  which  is  made  to 
meet  the  case  of  death,  as  where  anything  is  given  upon  condition 
that,  if  any  fatal  accident  befalls  the  donor,  the  person  to  whom  it  is 
given  shall  have  it  as  his  own ;  but  if  the  donor  should  survive,  or  if 
he  should  repent  of  having  made  the  gift,  or  if  the  person  to  whom  it 
has  been  given  should  die  before  the  donor,  then  the  donor  shall 
receive  back  the  thing  given/'  The  doctrine  of  gifts  causa  mortis  as 
thus  defined  in  the  civil  law  was  received  in  England  only  so  far  as 
attended  with  delivery,  or  what  the  civil  law  calls  "tradition,"  and  it 
was  declared  that  tradition  or  delivery  is  necessary  to  make  a  good 
donatio  causa  mortis.®  A  further  modification  is  that  at  civil  law  five 
witnesses  were  required  to  establish  such  a  gift.* 

31.  Attitude  of  Courts. — It  is  frequently  said  that  gifts  causa 
mortis  are  not  favored  but  are  against  the  policy  of  the  law,*®  the 
reason  assigned  being  that  they  are  donations  made  without  the  safe- 
guards cast  by  the  law  around  the  execution  of  wills.**  The  sug- 
gestion, however,  that  the  law  treats  such  transactions  with  disfavor 
and  that  they  are  not  to  be  sustained  where  this  can  be  avoided  is 
understood  as  having  reference  to  the  occasion  presented  for  fraud 
and  mistake  in  cases  of  this  kind,  and  therefore  that  care  should  be 
used  to  sift  the  evidence.*' 

32.  Distinguished  from  Other  Transactions. — ^The  distinctions 
between  a  gift  causa  mortis  and  a  gift  inter  vivos  have  already  been 
pointed  out.**  The  resemblance  between  a  gift  and  a  contract  has 
also  been  suggested,  and  it  may  here  be  said  that  a  gift  causa  mortis 
in  some  respects  resembles  a  contract,  the  mutual  consent  and  con- 
current will  of  both  parties  being  necessary  to  the  transfer.**     It 

pache  State  Bank  v.  Daniels,  32  Okla.  E.  532,  54  Am.  Rep.  819 ;   Hall  v. 

121,  121  Pac  237,  Ann.  Cas.  1914A  Howard,  Rice  L.  (S.  C.)  310,  33  Am. 

520,  40  L.R.A.(N.S.)  901  j  HoUey  v.  Dec.  115.          ^*l.... 

Adams,  16  Yt.  206,  42  Am.  Dec.  508.  Notes:  51  IShs.  *  Dee.  362 (  85  Am. 

Note :  23  Am.  Dec.  600.  Dec.  638. 

7.  Note :  23  Am.  Dec.  600.  11.  Gilmore  v.  Lee,  237  lU.  402,  86 

8.  Keepers  v.  Fidelity  Title,  etc.,  N.  E.  568,  127  A.  8.  R.  330;  Hawn  v. 
Co.,  56  N.  J.  L.  302,  28  AU.  585,  44  Stoler,  208  Pa.  St.  610,  57  AU.  1115, 
A.  S.  R.  397,  23  L.R.A.  184 ;  Leyson  65  L.R.A.  813. 

y.  Davis,  17  Mont.  220,  42  Pac.  775,  12.  Ellis  v.  Secor,  31  Mich.  185,  18 

31  L.R.A.  429;  Hatcher  v.  Bnford,  60  Am.  Rep.  178;  Gano  v.  Fisk,  43  Ohio 

Ark.  169,  29   S.  W.  641,  27  L.R.A.  St.  462,  3  N.  E.  632,  54  Am.  Rep. 

507 ;  Ward  v.  Turner,  2  Ves.  431,  9  819 ;  Hawn  v.  Stoler,  208  Pa.  St.  610, 

Eng.  Rul.  Cas.  811.  57  Atl.  1115,  65  LJIA.  813.    And  see 

9.  See  infra,  par.  45.  infra,  par.  45. 

10.  Hatch  V.  Atkinson,  56  Me.  324,       13.  See  supra,  par.  9. 

96  Am.  Dec.  464;  Harris  v.  Clark,  3       14.  Emery  v.  CSough,  63  N.  H.  552, 
N.  Y.  93,  51  Am.  Dec.  352  and  note;  4  Atl.  796,  56  Am.  Rep.  543. 
Gauo  V.  Fisk,  43  Ohio  St.  462,  3  N. 
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becomes  necessary,  sometimes,  to  distinguish  gifts  causa  moortis  and 
legacies.  Both  are  made  in  contemplation  of  death  and  are  revocable, 
though  in  the  case  of  a  legacy  the  donor  need  not  be  sick  and  in 
present  peril  of  deaths  while  in  case  of  a  gift  causa  mortis,  it  must 
be  given  in  anticipation  of  a  speedy  death  from  a  present  sickness 
or  impending  peril,^*  and  both  classes  are  subject  to  the  debts  of  the 
deceased.^*  A  gift  causa  mortis,  unlike  a  legacy,  may  be  made  by 
parol,*^  and  is  not  subject  to  any  of  the  incidents  of  administration.** 
The  most  distinguishing  characteristic,  however,  between  a  legacy  and 
a  gift  causa  mortis  is  the  necessity  for  delivery  in  the  latter  oase,*^ 
as,  without  an  act  of  delivery,  an  oral  disposition  of  property  in  con* 
templation  of  death  could  be  sustained  only  as  a  nunciqpative  will, 
and  in  the  manner  and  with  the  limitations  provided  for  such  wills.'® 
33.  Requisites  of  Gift  Causa  Mortis  Generally. — As  in  the  case  of 
a  gift  inter  vivos,*  no  consideration  is  required  to  support  a  gift 
causa  mortis.'  To  make  a  gift  causa  mortis  there  must  be  clearly 
and  intelligently  manifested  an  intention  to  make  a  present  gift  to 
another,  and,  in  consummation  of  this  intention,  a  delivery  of  the 
property  to  or  for  the  ^§e  of  the  intended  donee,*  distinguishable, 

16.  Noble  V.  Garden,  146  Cal.  225,  20.  Drew  v.  Hagerty,  81  Me.  231, 17 

79  Pac.  883,  2  Aon.  Cas.  1001;  Vos-  Atl.  63, 10  A.  S.  R.  255,  3  L.E.A.  230; 

burg  V.  Mallory,  155  la.  165, 135  N.  W,  Hawn  v.  Stoler,  208  Pa.  St.  610,  57 

577,  Ann.  Cas.  1914C  880;  Emery  v.  Atl.  1115,  65  L.R.A.  813.     See  infra, 

Qough,  63  N.  H.  552,  4  Atl.  796,  56  par,  33.    And  see  Wills. 

Am.  Rep.  543;  Apache  State  Bank  v.  1.  Murdoek  v.  McDowell,  1  Nott  & 

Daniels,  32  Okla.  121,  121  Pac.  237,  McC.   (S.  C.)   237,  9  Am.  Dee.  684. 

Ann.  Cas.  1914A  520,  40  L.R.A.(N.S.)  See  supra,  par.  10. 

901;  HoUey  v.  Adams,  16  Vt.  206,  42  2.  Varley  v.  Sims,  100  Minn.  331, 

Am.  Dec.  508.  Ill  N.  W.  269,  U7  A.  S.  R.  694,  10 

Notes:  99  A.  S.  R.  894;  1  L,R.A,  Ann.  Cas.  473,  8  L.R.A.(N.S.)  828. 

535 ;  7  L.R.A.  439.  3.  Newton  v.  Snyd«r,  44  Ark.  42,  51 

16.  Emery  v.  Clough,  63  N.  H.  552,  Am.  Rep.  587;  Noble  v.  Garden,  146 
4  Atl.  796,  56  Am.  Rep.  543.  Cal.  225,  79  Pac.  883,  2  Ann.  Cas. 

Note:  7  L.R.A.  439.  1001;  Caylor  v.  Caylor,  22  Ind.  App. 

17.  Vosburg  V,  Malloiy,  155  la.  165,  66G,  52  N.  E.  465,  72  A.  S.  R.  331; 
135  N.  W.  577,  Ann.  Cas.  1914C  880.   Kemper  v.  Kemper,  1  Duv.  (Ky.)  401, 

18.  Leyson  v.  Davis,  17  Mont  220,  85  Am.  Dec.  636;  Bradley  v.  Hunt,  5 
42  Pac.  775,  31  L.R.A.  429;  Emery  v.  Gill  &  J.  (Md.)  54,  23  Am.  Dec.  597 
Clough,  63  N.  H.  552,  4  Atl.  796,  56  and  note;  Taylor  v.  Henry,  48  Md. 
Am.  Rep.  543;  Apache  State  Bank  v.  550,  30  Am.  Rep.  486;  Fearing  v. 
Daniels,  32  Okla,  121,  121  Pac.  237,  Jones,  149  Mass.  12,  20  N.  E.  199,  14 
Ann.  Cas.  1914A  520,  40  L.R.A.(N.S.)  A.  S.  R.  392;  Allen  v.  Allen,  75  Minn. 
901.  116,  77  N.  W.  567,  74  A.  S.  R.  442 

19.  Noble  V.  Garden,  146  Cal.  225,  and  note;  Winslow  v.  McHenry,  93 
79  Pac.  883,  2  Ann.  Cas.  1001;  Vos-  Minn.  507,  101  N.  W.  799,  106  A.  S. 
burg  V.  Mallory,  l£i5  la.  165,  135  N.  R.  448 ;  Varley  v.  Sims,  100  Minn.  331, 
W.  577,  Ann.  Cas.  1914C  880;  Emery  111  N.  W.  269,  117  A.  S.  R.  694,  10 
\5*  Clough,  63  N.  H.  552,  4  Atl.  796,  Ann.  Cas.  473,  8  L.R.A.(N.S.)  828; 
56  Am.  Rep.  543.  Emery  v.  Clough,  63  N.  H.  552,  4  Atl. 

Note :  37  A.  S.  R.  878.  796^   56   Am.   Rep.   643;    Grymes   v, 

957 


§  33  GIFTS  12  E.  C.  L. 

however,  from  a  gift  inter  vivos  in  the  circumstance  that  the  donor 
intends  that  the  gift  is  revocable  or  defeasible  under  the  conditions 
hereafter  discussed.^  If  the  possession  pass  from  the  donor  to  the 
donee,  in  his  presence,  and  with  his  consent,  whether  it  be  delivered 
by  his  hand  or  only  by  his  direction,  is  immaterial.*  The  delivery 
must  be  made  during  the  lifetime  of  the  donor,*  and  the  donee  must 
retain  possession  until  the  donor's  death.'  As  such  a  gift  is  not  sub- 
ject to  any  of  the  incidents  of  administration,  no  act  or  assent  on  the 
part  of  the  administrator  is  necessary  to  perfect  the  title  of  the  donee.* 
If  the  intention  be  expressed  in  writing  but  no  delivery  takes  place, 
even  though  the  document  be  signed  by  the  donor,  it  will  be  inef- 
fectual as  a  donatio  causa  mortis,*  but  when  the  writing  evidences  a 
clear  intention  to  give,  slight  circumstances  as  to  delivery  have  been 
held  sufficient,  as  where  a  person,  found  dead,  had  written  on  a  slate 
words  indicating  a  purpose  to  give,  and  stating  directions.^*  And 
though  the  instrument  be  under  seal,  unless  there  has  been  a  delivery 

Hone,  49  N.  Y.  17, 10  Am.  Rep.  313;  O'Neil  v.  O'Neil,  43  Mont.  505,  117 

Kiff  V.  Weaver,  94  N.  C.  274,  55  Am.  Pac.  889,  Ann.  Cas.  1912C  268;  Kiff 

Rep.    601 ;    Apache    State    Bank    v.  v.  Weaver,  94  N.  C.  274,  55  Am.  Rep. 

Daniels,  32  Okla,  121,  121  Pac.  237,  601;  Hall  v.  Howard,  Rice  L.  (S.  C.) 

Ann.  Cas.  1914A  520,  40  L.R.A.(N.S.)  310,  33  Am.  Dec.  115;  Royston  v.  Mo- 

901 ;  Waite  V.  Grubbe,  43  Ore.  406,  73  CuUey,    (Tenn.)    59    S.   W.    725,   52 

Pac.  206,  99  A.  S.  R.  764 ;  Hawn  v.  L.R.A.  899. 

Stoler,  208  Pa.  St.  610,  57  Atl.  1115,  Notes:  99  A.  S.  R.  891;  6  LJI.A, 

65  L.R.A.  813;  Case  v.  Dennison,  9  366. 

R.  I.  88,  11  Am.  Rep.  222 ;  Priester  v.  See  infra,  par.  41. 

Priester,  Rich.  Eq.  Cas.    (S.  C.)   26,  5.  Murdock  v.  McDowell,  1  Nott  ft 

23   Am.  Dec.  191;   Hall  v.  Howard,  McC.  (S.  C.)  237,  9  Am.  Dec.  684. 

Rice  L.  (S.  C.)  310,  33  Am.  Dec.  115;  6.  Royston    v.    McCulley,    (Tenn.) 

Royston   v.    McCulley,       (Tenn.)    59  59  S.  W.  725,  52  L,R.A.  899;  Johnson 

S.  W.  725,  52  L.R.A.  899;  HoUey  v.  v.  CoUey,  101  Va.  414,  44  S.  E.  721, 

Adams,  16  Vt.  206,  42  Am.  Dec.  508;  99  A.  S.  R.  884  and  note;  Crook  v, 

Thomas  v.  Lewis,  89  Va.  1,  15  S.  E.  Baraboo  First  Nat.  Bank,  83  Wis.  31, 

389,  37  A.  S.  R.  848,  18  L.R.A.  170 ;  52  N.  W.  1131,  35  A.  S.  R.  17. 

Johnson  v.  Colley,  101  Va.  414,  44  S.  Note :  33  Am.  Dec.  627. 

E.  721,  99  A.  S.  R.  884  and  note;  7.  Borneman  v.   Sidlinger,   15  Me. 

Wilcox  V.  Matteson,  53  Wis.  23,  9  N.  429,  33  Am.  Dee.  626;  Dunbar  v.  Dun- 

W.  814,  40  Am.  Rep.  754;  Crook  v.  bar,  80  Me.  152,  13  Atl.  578,  6  A.  S. 

Baraboo  First  Nat.  Bank,  83  Wis.  31,  R.  166  and  note. 

52  N.  W.  1131,  35  A.  S.  R.  17;  Ward  Notes:  9  A.  S.  R.  87;  71  A.  S.  R. 

V.  Tumffl-,  2  Ves.  431,  9  Eng.  Rul.  Cas.  46 ;  99  A.  S.  R.  895 ;  6  L.R.A.  366. 

811.  8.  Emery  v.  Clough,  63  N.  H.  552, 

Notes:  23  Am.  Dec.  194;  25  Am.  4  Atl.  796,  56  Am.  Rep.  543. 

Dec.  389;  51  Am.  Dec.  362;  6  A.  S.  9.  Royston    v.    McCulley,     (Tenn.) 

R.  169;  9  A.  S.  R.  87;  35  A.  S.  R.  365;  59  S.  W.  725,  52  L.R.A.  899. 

71  A.  S.  R.  45;  1  L.R.A.  635;  6  L.R.A.  Note:  11  L.R.A.  684. 

366;  7  L.R.A.  439;  9  Eng.  Rnl.  Cas.  10.  Ellis  v.  Secor,  31  Mich.  185,  18 

863.  Am.  Rep.  178;  see  also  Williams  ▼. 

4.  Varley  v.  Sims,  100  Minn.  331,  Guile,  117  N.  Y.  343,  22  N.  E.  1071, 

111  N.  W.  269,  117  A.  S.  R.  694,  10  6  L.R.A.  366. 

Ann.  Cas.  473,  8  L.RA.(N.S.)   828;  Note:  99  A.  S.  R.  897. 
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of  the  deed  during  the  life  of  the  grantor  it  cannot  operate  as  a  gift 
causa  mortis,^^  but  the  delivery  of  a  deed  authorizing  the  exercise  of 
dominion  and  control  over  property  is  equivalent  to  a  delivery 
thereof.^*  The  writing  must  disclose  a  clear  intention  to  pass  a 
present  title  and  not  be  a  mere  promise  to  give  at  some  future  time.^' 
It  is  said  that  there  must  be  an  acceptance  by  the  donee  of  a  gift 
causa  mortis^^^  but  this  means  doubtless  that  a  gift  may  be  declined,^^ 
as  where  a  gift  causa  mortis  is  beneficial  to  the  donee  and  imposes 
no  burdens  upon  him,  acceptance  by  him  is  presumed  as  a  matter  of 
law.*^  Diflfering  in  this  respect  from  a  gift  inter  vivos,  a  gift  causa 
mortis  may  be  accepted  after  the  death  of  the  donor  where  the  subject 
was  delivered  to  a  third  person  for  the  donee.^' 

34,  What  Constitutes  Delivery. — Following  the  principles  appli- 
cable to  gifts  inter  vivos  as  to  what  constitutes  delivery,  a  delivery  of 
property  sufficient  to  create  a  gift  causa  mortis  must  be  such  that 
the  donor  parts  with  all  present  control  and  dominion  over  it*®  It 
is  not  absolutely  essential,  however,  to  the  validity  of  a  gift  causa 
mortis  that  there  should  be  delivery  direct  by  the  donor  to  the  donee, 
for  if  the  donor  delivers  the  property  to  a  third  person  for  the  donee, 
with  the  intent  that  the  gift  shall  take  effect  immediately,  and  thus 
parts  with  all  present  and  future  dominion  over  it,  the  gift  is  com- 
plete so  far  as  the  requisite  delivery  is  concerned,**  whether  the  prop- 
erty comes  into  the  possession  of  ^e  donee  before  or  after  the  death 

11.  Gilmore  v.  Whitesides,  Dud.  Eq.  Dec.  563;  Hall  v.  Howard,  Rice  L. 
(S.  C.)  14,  31  Am.  Dec.  563.  (S.  C.)  310,  33  Am.  Dec.  116;  Roy- 

12.  Gilmore  v.  Whitesides,  Dud.  Eq.  ston  v.  McCulley,  (Tenn.)  59  S.  W. 
(S.  C.)  14,  31  Am.  Dec.  563.  725,  52  L.R.A.  899. 

Note:  99  A.  S.  R.  897.  Notes:  9  A.  S.  R.  87;  37  A.  S.  R. 

13.  Gammon  Theological  Seminary  878;  72  A.  S.  R.  713;  99  A.  S.  R. 
V.  Robbins,  128  Ind.  85,  27  N.  E.  341,  895;  3  L.R.A.  230;  6  L.R.A.  366. 

12  L.RA.  506.  See  supra,  par.  11,  as  to  gifts  inter 

,  14.  Johnson  v.  CoUey,  101  Va.  414,  vivos. 

44  S.  E.  721,  99  A.  S.  R.  884.  19.  Newton  ▼.  Snyder,  44  Ark.  42, 

16.  Thweatt  ▼.  McCullough,  84  Ala.  51  Am.  Rep.  587;  Caylor  v.  Caylor, 

517,  4  So,  399,  6  A.  S.  R.  391.  22  Ind.  App.  666,  62  N.  E.  465,  72  A. 

16.  Yarley  v.  Sims,  100  Minn.  331,  S.  R.  331  and  note;  Kemper  v.  Kem- 
111  N.  W.  269,  117  A.  S.  R.  694,  10  per,  1  Duv.  (Ky.)  401,  85  Am.  Dec. 
Ann.  Cas.  473,  8  L.R.A.(N.S.)  828.  636;  Bomeman  v.  Sidlinger,  15  Me. 

17.  Caylor  v.  Caylor,  22  Ind.  App.  429,  33  Am.  Dec.  626 ;  Nelson  v.  Peter^ 
666,  52  N,  E.  465,  72  A.  S.  R.  331 ;  son,  202  Mass.  369,  88  N.  E.  916,  132 
Varley  ▼.  Sims,  100  Minn.  331,  111  N.  A.  S.  R.  503 ;  Royston  v.  McCulley, 
W.  269,  117  A.  S.  R.  694,  10  Ann.  (Tenn.)  59  S.  W.  725,  52  L.R.A.  899; 
Cas.  473,  8  L.R.A.(N.S.)   828.  Johnson  v.  Colley,  101  Va.  414,  44  S. 

Note:  35  Am.  Dec.  322.  E.  721,  99  A.  S.  R.  884  and  note;  Wil- 

18.  Bradley  v.  Hunt,  5  Gill  &  J.  cox  v.  Matteson,  53  Wis.  23,  9  N.  W. 
(Md.)  54,  23  Am.  Dec.  597;  Murdock  814,  40  Am.  Rep.  754. 

▼.  McDowell,  1  Nott  &  McC.  (S.  C.)       Notes:  23  Am.  Dec.  605;  6  LJt.A. 
237,  9  Am.  Dec.  684;  Gilmore  v.  White-  366;  2  Ann.  Cas.  1003. 
Bides,  Dud.  Eq.   (S.  C.)   14,  31  Am. 
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of  the  donor.*®  The  gift  is  valid  without  any  declaration  of  accept- 
ance by  the  donee  or  any  knowledge  on  his  part  that  it  has  been  made. 
It  is  sufficient  that  he  avails  himself  of  the  provision  thus  made  when 
it  becomes  known  to  him,  even  subsequent  to  the  decease  of  the  donor. 
Since  the  gift  is  to  his  advantc^e  his  assent  will  be  presumed  in  the 
absence  of  evidence  on  the  subject.*  And  delivery  has  been  held  to 
be  sufficient  when  it  was  made  to  some  of  the  donees  charged  with  the 
execution  of  the  trust.*  There  is  no  gift  when  delivery  is  made  by  the 
donor  to  his  own  agent  with  instructions  to  deliver  the  property  after 
his  death ;  •  and  if  the  person  to  whom  the  delivery  is  made  be  the 
agent  of  the  donor,  and  no  delivery  is  made  to  the  donee  until  after 
the  donor's  death,  it  is  ineffectual  for  any  purpose.*  It  will  be 
presumed,  however,  that  the  person  to  whom  delivery  of  a  gift  causa 
mortis  is  made  takes  as  a  trustee  for  the  donee.*^  But  if  one  receives 
such  a  gift  in  trust,  and  neither  the  beneficiaries  nor  their  respective 
proportions  are  clearly  expressed,  the  trust  fails,  and  the  donee  cannot 
claim  the  gift  for  himself.*  A  gift  causa  mortis,  otherwise  valid,  is 
not  rendered  ineffectual  and  void  by  the  fact  that  the  person  to  whom 
the  property  is  delivered  for  the  use  and  benefit  of  the  donee  is  the 
husband  or  wife  of  the  donor,  or  a  servant,  attendant,  or  otlier  member 
of  his  household.'  When  the  property  or  the  evidence  of  it,  such 
as  a  bank  pass  book,  is  already  in  possession  of  the  donee,  a  written 
order  delivered  and  recognizing  a  transfer  of  the  property  is  sufficient,^ 
though  the  weight  of  authority  seems  to  be  that  a  mere  oral  declara- 
tion is  not  sufficient  to  pass  title  to  the  property.^ 

20.  Caylor  v.  Caylor,  22  Ind.  App.  Rep.  506 ;  7  L.R.A.  439. 

666,  62  N.  E.  465,  72  A.  S.  R.  331;  4.  Varley  v.  Sims,  100  Minn.  331, 

Varley  v.  Sims,  100  Minn.  331,  111  111  N.  W.  269,  117  A.  S.  R.  694,  10 

N.  W.  269,  117  A.  S.  R.  694,  10  Ann.  Ann.  Cas.  473,  8  L.R.A.(N.S.)  828. 

Cas.  473,  8  L.R.A.(N.S.)  828;  Grvmes  Note:  2  Ann.  Cas.  1003. 

V.  Hone,  49  N.  Y.  17,  10  Am.  Rep.  6.  Varley  v.  Sims,  100  Minn.  331, 

313.  Ill  N.  W.  269,  117  A.  S.  R.  694,  10 

Notes:  33  Am.  Dec.  627;  99  A.  8.  Ann.  Cas.  473,  8  L.R.A.(N.S.)   828; 

R.  901 ;  2  Ann.  Cas.  1003.  Johnson  v.  Colley,  101  Va.  414,  44  S. 

1.  Note:  2  Ann.  Cas.  1003.    And  see  E.  721,  99  A.  S.  R.  884. 
the  preceding  paragraph.  Note:  2  Ann.  Cas.  1003. 

2.  Kemper  v.  Kemper,  1  Duv.  (Ky.)  6.  Sheedy  v.  Roach,  124  Mass.  472, 
401,  85  Am.  Dee.  636.  26  Am.  Rep.  680. 

Note:  72  A.  S.  R.  340.  7.  Note:  2  Ann.  Cas.  1003. 

3.  Noble  V.  Garden,  146  Cal.  225,  79  8.  Goodrich  v.  Rutland  Sav.  Bank, 
Pac.  883,  2  Ann.  Cas.  1001  and  note;  81  Vt.  147,  69  Atl.  651,  17  L.R.A. 
Walter  v.  Ford,  74  Mo.  195,  41  Am.  (N.S.)  181  and  note. 

Rep.   312 ;  Walsh's  Appeal,  122   Pa.       9.  Drew  v.  Hagerty,  81  Me.  231,  17 
St.  177,  15  Atl.  470,  9  A.  S.  R.  83,  1  Atl.  63, 10  A.  S,  R.  255,  3  L.R.A.  230; 
L.R.A.    535;    Gilmore   v.    Whitesides,  Allen  v.  Allen,  75  Minn.  116,  77  N. 
Dud.  Eq.  (S.  C.)  14,  31  Am.  Dec.  563.   W.  567,  74  A.  S.  R.  442  and  note. 
Notes:   33  Am.  Dec.  627;  48  Am.       Note:  13  L.R.A.  64. 
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35.  Actual  or  Constructive  Delivery. — ^The  circumstlmces  under 
which  such  gifts  are  made  must  of  necessity  be  varied  and  infinite, 
and  each  case  must  be  determined  upon  its  own  peculiar  facts  and 
circumstances.  The  delivery  may  be  actual  or  constructive,  but  it 
should  be  the  best  which  the  nature  and  situation  of  the  property  and 
the  circumstances  of  the  parties  admit  of.**  The  thing  to  be  given 
or  some  sufficient  means  of  reducing  it  to  possession  should  be  de- 
livered.** Many  cases  on  constructive  delivery  have  been  those  in 
which  there  was  a  delivery  of  the  key  of  a  box  or  other  receptacle 
containing  property.  The  question  whether  there  is  a  delivery  of  the 
contents  sufficient  to  support  a  gift  causa  mortis  depends  upon  the 
circumstances  of  each  particular  case,  and  even  under  similar  circum- 
stances the  courts  have  not  always  arrived  at  the  same  conclusion. 
The  rule  that  appears  to  be  most  in  accord  with  the  authorities  is  that 
where  the  things  intended  to  be  given  are  not  present,  or  where 
present  are  incapable  of  manual  delivery  from  their  size  and  weight, 
a  delivery  of  a  key  to  the  receptacle  or  room  containing  them  is  a 
sufficient  delivery  to  sustain  a  gift  causa  mortis,*^  but  that  where  the 
articles  are  present  and  capable  of  manual  delivery,  the  delivery  of  a 
key  is  insufficient,**  especially  if  the  donee  does  not  take  the  property 
into  his  actual  possession  during  the  lifetime  of  the  donor.**  A 
number  of  cases  sustain  a  more  liberal  rule.  For  example,  such  a 
gift  has  been  sustained  where  the  donor  delivered  to  the  donee  a  key 
of  his  desk  in  which  he  kept  his  papers,  and  of  a  descriptive  list 
taken  by  him  therefrom  of  notes  and  bonds  in  the  hands  of  his 
agent.**    And  where  the  owner  of  stocks,  bonds,  and  bank  books,  at 

10.  Jones  V.  Weakley,  99  Ala.  441,   543;  Harris  v.  Clark,  3  N.  Y.  93,  51 
12  So.  420,  42  A.  S.  R.  84,  19  L.R.A.   Am.  Dec.  352. 

700;  Caylor  v.  Caylor,  22  Ind.  App.  Notes:  37  A.  S.  R.  878;  51  A.  S.  R. 

666,  52  N.  E.  465,  72  A.  S.  R.  331;  445;  72  A.  S.  R.  713;  99  A.  S.  R.  896. 

Hatch  V.  Atkinson,  56  Me.  324,  96  Am.  12.  Thomas  v.  Lewis,  89  Va.  1,  15 

Dec.  464;  Larrabee  v.  Hascall,  88  Me.  S.  E.  389,  37  A.  S.  R.  848,  18  L.R.A. 

511,34  Atl.408,51  A.  S.R.  440;  Mur-  170. 

dock  V.  McDowell,  1  Nott  &  McC.  (8.  Notes:  Ann.  Cas.  1914A  529;  9  Eng. 

C.)  237,  9  Am.  Dec.  684;  Thomas  v.  Rnl.  Cas,  864. 

Lewis,  89  Va.  1,  15  S.  E.  389,  37  A.  ^^S;  Hatch  v.  Atkinson,  56  Me.  324, 

S.  R.  848,  18  L.R.A.  170;  Johnson  v.  ??u.^«:  ?^' J^^'^^J?  /;  F^\  ^ 

CoUey,  101  Va.  414,  44  S.  E.  721,  99  ^^Jt^  ^}'  ^>  ^«V\*^*«    ?  ^  ^^'  -P' 

A.  S.  R.  884  and  note;  Ward  v.  Tur-  ^^Lf^""^^^  ^tate  Bank  v    Daniels, 

«-*  o  v^  /iQi    Q  17««  p«i   Poa  an  32  OUa.  121,  121  Pac.  237,  Ann.  Cas. 

^?       OQ  a'     n  ^'fi^?'  71    A    Q*  1«14A  520,-40  L.R.A.(N.S.)  901  and 
Notes:  23  Am.  Dec.  605;  71  A.  S.       ^  '  ^        ' 

?;.^^'  T^^  \^^'  ^^^  IW!^  ^4       Notes:  23  Am.  Rep.  461;  99  A.  S. 
443;  1  L.R.A.  636;  6  L.R.A.  366;  7  r    ggg.  ^^j^    (jas.  1914A  529. 

L.R.A.  439;  18  L.R.A.  170;  Ann.  Cas.       14.  Keepers  v.  Fidelity  Title,  etc., 

1914A  529.  Co.,  56  N.  J.  L.  302,  28  Atl.  585,  44 

11.  Hatch  V.  Atkinson,  56  Me.  324,  A.  S.  R.  397,  23  L.R.A.  184. 

96  Am.  Dec.  464;  Emery  v.  Clough,  63       16.  Stephenson  v.  King,  81  Ky.  425, 
N.  H.  552,  4  Atl.  796,  56  Am.  Rep.   50  Am.  Rep.  172  and  note. 
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that  time  in  a  cupboard  in  the  room,  gave  the  key  of  the  cupboard  to 
his  daughter  and  said  that  all  that  was  in  the  cupboard  was  hers,  and 
she  took  out  all  the  papers  and  books,  looked  them  over  and  put  them 
back,  locked  the  cupboard,  and  put  the  key  in  her  pocket,  all  in  the 
presence  of  the  donor,  and  retained  the  key  until  his  death,  this  was 
held  to  be  a  sufficient  delivery.**  Where  the  circumstances  of  the 
delivery  of  a  key  would  sustain  a  gift  if  the  delivery  had  been  made 
direct  to  the  donee,  it  is  sufficient  if  the  delivery  is  made  to  a  third 
person  for  the  donee.*'  The  mere  existence  for  precaution  against 
loss  or  accident  in  the  hands  of  a  third  person  of  a  duplicate  set  of 
keys  to  the  receptacle  where  papers  are  kept,  will  not  impair  the 
validity  of  a  gift  of  the  papers  causa  mortis  by  delivery  of  the  keys 
in  the  donor's  possession.*® 

36.  Expectation  of  Donor's  Death. — To  constitute  a  gift  causa 
mortis,  the  transfer  must  be  made  in  view  of  impending  dissolution, 
that  is  in  contemplation  of  death  from  present  illness  or  some  impend- 
ing peril,**  and  this  is  perhaps  equivalent  to  saying  that  the  gift  is  re- 
vocable during  the  lifetime  of  the  donor,  or  is  revoked  by  recovery  or 
delivery  of  the  donor  from  the  illness  or  peril.*®  It  must  be  con- 
ditioned on  that  event,*  but  it  is  not  necessary  that  there  should  be 
any  express  qualification  in  the  transfer  or  delivery.  It  may  be  found 
to  be  such  a  gift  from  the  attending  circumstances,  though  the  written 
transfer  and  the  delivery  may  be  absolute.*    The  fact  that  the  donor, 

16.  Goulding  v.  Horbury,  85  Me.  R.  616,  27  L.R.A.  799;  Grymes  v. 
227,  27  Atl.  127,  35  A.  S.  R.  357.  Hone,  49  N.  Y.  17,  10  Am.  Rep.  313; 

17.  Devoe  v.  Dye,  123  Ind.  321,  24  Ridden  v.  Thrall,  125  N.  Y.  572,  26 
N.  E.  246,  7  L.R.A.  439;  Hatch  v.  At-  N.  E.  627,  21  A.  S.  R.  768, 11  LJI.A. 
kinson,  56  Me.  324,  96  Am.  Dec.  464.  684;  Kiff  v.  Weaver,  94  N.  C.  274,  55 

Note :  13  L.R.A.  64.  Am.  Rep.   601 ;   Priester  v.   Priester, 

18.  Thomas  v.  Lewis,  89  Va.  1,  15  Rich.  Eq.  Gas.  (S.  C.)  26,  23  Am. 
S.  E.  389,  37  A.  S.  R.  848, 18  L.R.A.  Dec.  191;  Holley  v.  Adams,  16  Vt, 
170.  206,   42   Am.   Dec.   508;   Johnson    v. 

Notes:  44  A.  S.  R.  402;  Ann.  Cas.  CoUey,  101  Va.  414,  44  S.  E.  721,  99 

1914A  529.  A.  S.  R.  884  and  note. 

19.  Caylor  v.  Caylor,  22  Ind.  App.  Notes:  1  LJR.A.  535;  3  LJt.A.  230; 
666,  52  N.  E.  465,  72  A.  S.  R.  331;  6  L.R.A.  366;  7  L.R.A.  439;  11  L^.A. 
Weston  V.  Hight,  17  Me.  287,  35  Am.  684 ;  9  Eng.  Rul.  Cas.  860. 

Dee.  250 ;  Larrahee  v.  Hascall,  88  Me.  20.  See  infra,  par.  41. 

511,  34  Atl.  408,  51  A.  S.  R.  440  and  1.  Robertson  v.  Robertson,  147  Ala. 

note ;  Allen  v.  Allen,  75  Minn.  116,  77  311,  40  So.  104,  10  Ann.  Cas.  1051,  3 

N.  W.  567,  74  A.  S.  R.  442  and  note;  L.R.A.(N.S.)  774. 

Winslow  V.  McHenry,  93  Minn.  507,  Note:  9  A.  S.  R.  87. 

101  N.  W.  799, 106  A.  S.  R.  448 ;  Var-  2.  Hatcher  v.  Buf ord,  60  Ark.  169, 

lev  V.  Sims,  100  Minn.  331,  111  N.  W.  29  S.  W.  641,  27  L.R.A.  507;  Emery 

2(59,  117  A.  S.  R.  694,  10  Ann.  Cas.  v.  Clough,  63  N.  H.  552,  4  Atl.  796,  56 

473,   8  L.R.A.(N.S.)    828;   O'Neil   v.  Am.  Rep.  543;  Grymes  v.  Hone,  49 

O'Neil,  43  Mont.  505,  117  Pac.  889,  N.  Y.  17,  10  Am.  Rep.  313. 

Ann.  Cas.  1912C  268 ;  Walker  v.  Wal-  Note :  99  A.  S.  R.  907. 

ker,  66  N.  H.  390,  31  Atl.  14,  49  A.  S. 
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in  making  the  gift,  expressly  conditions  it  to  take  efTect  in  case  of 
his  death  does  not  make  the  gift  testamentary  and  invalid  because 
not  executed  in  the  form  essential  to  a  will,*  though  if  the  property 
be  delivered  to  a  third  person  merely  as  a  bailee,  to  hold  the  property 
and  make  certain  disposition  of  it  in  the  event  of  the  bailor's  death, 
this  does  not  constitute  a  gift  causa  mortis  *  A  vague  and  general 
impression  that  death  may  occur  is  not  sufficient,  but  it  must  arise 
from  an  impending  sickness  or  peril.*  The  donor  need  not  be  in 
extremis,*  and  there  is  no  limit  of  time  within  which  the  donor  must 
die  to  make  such  a  gift  valid.'  Such  a  gift  may  be  made  by  one  in 
apprehension  of  death  from  a  surgical  operation  to  which  he  intends 
voluntarily  to  expose  himself,  if  such  operation  is  made  necessary 
by  a  present  disease.*  And  a  gift  made  by  an  aged  and  feeble  person 
about  to  take  a  journey,  on  condition  that  the  donee  is  to  have  the 
property  if  the  donor  does  not  come'  back  or  if  anything  happens  to 
*  -  him,  has  been  sustained ;  •  but  a  transfer  by  a  soldier  going  into  active 
service  in  time  of  war,  with  the  statement  that  the  transferee  may  keep 
the  property  as  a  present  if  the  transferor  does  not  return,  has  been 
held  not  to  constitute  a  gift  causa  mortis,**  nor  does  a  gift  made  in 
contemplation  of  suicide  constitute  such  a  gift.**  As  has  been  stated, 
th5  rule  is  that  the  transfer  is  made  in  contemplation  of  death  from 
present  illness  or  impending  peril.  Some  of  the  authorities  state  the 
condition  in  similarly  broad  terms,  that  the  donor  must  die  of  the  ill- 
ness he  has  at  the  time,*-  while  others  state  the  rule  to  be  that  the  gift 
is  to,  take  effect  only  on  the  death  of  the  donor  by  his  existing  dis- 
order,** or  by  that  ailment.^*    The  broader  rule  is  more  definitely 

S.  Larrabee  v.  Hascall,  88  Me.  511,  8.  Ridden  v.  Thrall,  125  N.  Y.  572, 

34  Atl.  408,  51  A.  S.  R.  440;  Thomas  26  N.  E.  627,  21  A.   S.  R.  758,  11 

V.  Lewis,  89  Va.  1,  15  S.  E.  389,  37  L.R.A.  684. 

A.  S.  R.  848,  17  L.R.A.  170 ;  Johnson  9.  Leyson  v.  Davis,  17  Mont.  220,  42 

V.  Colley,  101  Va.  414,  44  S.  E.  721,  Pac.  775,  31  L.R.A.  429. 

99  A.  S.  R.  884.  10.  Smith  v.  Dorsey,  38  Ind.  451, 10 

4.  McCord  v.  McCord,  77  Mo.  166,  Am.  Rep.  118. 

46  Am.  Rep.  9;  Walsh's  Appeal,  122  Notes:  99  A.  S.  R.  906;  9  Eng.  Rul. 

Pa.  St.  177, 15  Atl.  470,  9  A.  S.  R.  83,  Cas.  866. 

1  L.R.A.  535.  11.  Note:  99  A.  S.  R.  907. 

5.  Note :  99  A.  S.  R.  906.  12.  Varley  v.  Sims,  100  Minn.  331, 

6.  Larrabee  v.  Hascall,  88  Me.  511,  111  N.  W.  269,  117  A.  S.  R.  694,  10 
34  Atl.  408,  51  A.  S.  R.  440  and  note ;  Ann.  Cas.  473,  8  L.R.A.(N.S.)  828; 
Ridden  v.  Thrall,  125  N.  Y.  572,  26  CNeil  v.  O'Neil,  43  Mont.  505,  117 
N.  E.  627,  21  A.  S.  R.  758,  11  L.R.A.  Pac.  889,  Ann.  Cas.  1912C  268. 

684.  Notes:  99  A.  S.  R.  906;  7  L.R.A. 

Note:  99  A.  S.  R.  906.  439. 

7.  Larrabee  v.  Hascall,  88  Me.  511,  13.  Winslow  v.  McHenry,  93  Minn. 
34  Atl.  408,  51  A.  8.  R.  440;  Grymes  507,  101  N.  W.  799,  106  A.  S.  R.  448; 
V.  Hone,  49  N.  Y.  17,  10  Am.  Rep.  Kiff  v.  Weaver,  94  N.  C.  274,  55  Am. 
313.  Rep.  601. 

Note :  99  A.  S.  R.  908.  14.  Caylor  v.  Caylor,  22  Ind.  App. 
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stated  and  recoguized  in  those  cases  which  hold  that  while,  for  the  gift 
to  take  effect,  the  donor  must  die  from  the  illness  he  has  at  the  time, 
it  is  not  affected  by  the  circumstance  that  the  apparent  immediate 
cause  of  death  was  some  other  disease  than  the  one  from  which  he 
apprehended  death,  and  with  which  he  was  afflicted  at  the  same  time.^* 
37.  Subject  of  Gift  Generally. — ^A  gift  causa  mortis  applies  only 
to  personal  property,  and  title  to  real  estate  cannot  thus  pass.^*  But 
every  species  of  personal  property,  in  its  largest  sense,  capable  of 
delivery,  actual  or  constructive,  may  be  the  subject  of  a  valid  gift 
causa  mortis,*'  though  the  subject  of  the  gift  must  be  certain.*®  It 
is  said  that  the  doctrine  was  applied  first  only  to  chattels  passing  by 
manual  delivery,  but  was  later  extended  to  all  classes  of  personal  prop- 
erty capable  of  passing  by  constructive  delivery,**  including  choses  in 
action  of  all  kinds,  those  payable  to  order  as  well  as  those  payable  to 
bearer,  by  delivery,  and  without,  indorsement  or  formal  assignment, 
together  with  the  security.*®  A  debt  due  from  the  donee  to  the  donor 
may  be  the  subject  of  a  gift  causa  mortis,  and  such  a  gift  may  be 
made  by  destroying  the  evidence  of  the  debt  or  giving  a  release  or 
receipt.*  Corporate  stock  may  also  be  the  subject  of  a  gift  causa 
mortis,  though  of  course  there  must  be  a  delivery.  A  gift  may  be 
evidenced  by  an  absolute  assignment,*  though  it  is  now  generally 
agreed  that  a  valid  gift  causa  mortis,  by  which  at  least  the  equitable 
title  thereto  will  vest  in  the  donee,  may  be  made  by  mere  delivery  of 
the  certificate  of  stock  without  indorsement  or  formal  assignment, 

666,  52  N.  E.  465,  72  A.  S.  R.  331;  378;  Westerlo  v.  De  Witt,  36  N.  Y. 

Grymes  v.  Hone,  49  N.  Y.  17, 10  Am.  340,  93  Am.  Dec.  517 ;  Tillinghast  v. 

Rep.  313.  Wheaton,  8  R.  I.  536,  5  Am.  Rep.  621, 

15.  Larrabee  v.  Hascall,  88  Me.  511,  94  Am.  Dec.  126 ;  Duffield  v.  Elwes, 
34  Atl.  408,  51  A.  S.  R.  440  and  note;  1  Bligh  N.  S.  497,  9  Eng.  Rul.  Cas. 
Ridden  v.  Thrall,  125  N.  Y.  572,  26  827. 

N.  E.  627,  21  A.  S.  R.  758,  11  L.R.A.  Notes:  23  Am.  Dec.  600;  51  Am. 

684.  Dec.  362;  99  A.  S.  R.  908;  7  L.R.A. 

16.  Caylor  t.  Caybr,  22  Ind.  App.  439;  11  L.R.A.  684;  9  Eng.  Rul.  Cas. 
666,  52  N.  E.  465,  72  A.  S.  R.  331;  863. 

Johnson  v.  Colley,  101  Ya.  414,  44  S.  That  there  must  be  an  assignment,  or 

E.  721,  99  A.  S.  R.  884  and  note.  some  instrument  equivalent  thereto,  to 

17.  Thomas  v.  Lewis,  89  Va.  1,  15  perfect  the  delivery  of  a  chose  in  ac- 
S.  E.  389,  37  A.  S.  R.  848,  18  L.R.A.  tion,  see  Hawn  v.  Stoler,  208  Pa.  St, 
170;  Phinney  v.  State,  36  Wash.  236,  610,  57  Atl.  1115,  65  L.R.A.  813. 

78  Pac.  927,  68  L.R.A.  119.  1.  Darland  v.  Taylor,  52  la.  503,  3 

18.  Hatch  V.  Atkinson,  56  Me.  324,  N.  W.  510,  35  Am.  Rep.  285;  Brunn 
96  Am.  Dec.  464.  v.  Schuett,  59  Wis.  260, 18  N.  W.  260, 

19.  Kemper    v.    Kemper,    1    Duv.  48  Am.  Rep.  499  and  not6. 

(Ky.)  401,  85  Am.  Dec.  636;  Priester  Notes:  99  A.  S.  R.  912;  9  Eng.  Rul, 

V.  Priester,  Rich.  Eq.  Cas.  (S.  C.)  26,  Cas.  864. 

23  Am.  Dec.  191.  2.  Grymes  v.  Hone,  49  N.  Y.  17,  10 

20.  Borneman  v.  Sidlinger,  15  Me.  Am.  Rep.  313. 

429,  33  Am.  Dec.  626 ;  Parish  v.  Stone,       Notes :  99  A.  S.  R.  911 ;  29  L.R.A. 
14  Pick.    (Mass.)    198,  25  Am.  Dec.    (N.S.)  166;  9  Eng.  Rul.  Cas.  866. 
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and  without  transfer  on  the  books  of  the  corporation,  where  it  is 
plainly  the  intent  of  the  donor  to  make  the  gift.*  And  such  a  gift 
is  not  defeated  by  the  subsequent  use,  without  the  donor's  knowledge 
OT  consent,  of  a  proxy  executed  by  him  before  the  gift  was  made,  when 
it  is  filled  out  by  the  donee  and  the  voting  upon  it  is  done  under  his 
direction.^  But  as  in  the  case  of  a  gift  inta*  vivos,  and  for  the  same 
reasons,  it  is  now  generally  held  that  a  donor's  own  note  cannot  be 
made  the  subject  of  a  gift  causa  mortis,^  though  there  are  authorities 
to  the  contrary.* 

38.  Money  on  Deposit;  Check. — Money  on  deposit  in  a  bank  may 
be  the  subject  of  a  gift  causa  mortis,  but  there  must  be  delivery  as 
in  the  case  of  other  property.'  The  mere  delivery  of  a  bank  book 
is  not  a  sufficient  delivery  to  sustain  such  a  gift  of  money  in  a  bank 
of  issue,  discount,  and  deposit,  as  the  money  can  be  withdrawn  from 
the  bank  not  by  production  of  the  book  but  on  the  depositor's  check.® 
A  difference  is  recognized  between  deposits  in  such  a  bank  and  those 
in  savings  banks,  and  while,  of  course,  a  gift  may  be  made  by  deliv- 
ery of  the  savings  bank  book  accompanied  by  an  assignment  of  the 
deposit,*  yet,  on  the  question  of  the  necessity  of  an  assignment  of 
the  fund  as  well  as  a  delivery  of  the  bank  book,  the  prevailing  rule 
seems  to  be  that  a  gift  of  a  deposit  in  such  a  bank  may  be  evidenced 
by  the  delivery  of  the  book,  without  a  written  assignment.**    And 

3.  Hatcher  v.  Buford,  60  Ark.  169,  Atl.  63,  10  A.  S.  R.  255  and  note,  3 
29  S.  W.  641,  27  L.R.A.  507;  Leyson  L.R.A.  230;  Taylor  v.  Henry,  48  Md. 
V.  Davis,  17  Mont.  220,  42  Pae.  775,  550,  30  Am.  Rep.  486 ;  Walsh's  Appeal, 
31  L.R.A.  429.  122  Pa.  St.  177,  15  Atl.  470,  9  A.  S. 

Notes:  1  L.R.A.535;  2  L.R.A.(N.S.)  R.  83,  1  L.R.A.  535;  Hawn  v.  Stoler, 

806;6  Ann.  Cas.  482.  208   Pa.    St.    610,   57   Atl.   1115,   65 

4.  Leyson  v.  Davis,  17  Mont.  220,  42  L.R.A.  813.  And  see  supra,  par.  22, 
Pac.  775,  31  L.R.A.  429.  23,  as  to  gifts  inter  vivos. 

5.  Parish  v.  Stone,  14  Pick.  (Mass.)  8.  Jones  v.  Weakley,  99  Ala.  441, 12 
198,  25  Am.  Dec.  378  and  note;  Flint  So.  420,  42  A.  S.  R.  84,  19  L.R.A. 
V.  Pattee,  33  N.  H.  520,  66  Am.  Dec.  700  and  note;  Ashbrook  v.  Ryon,  2 
742  and  note;  Fink  v.  Cox,  18  Johns.  Bush  (Ky.)  228,  92  Am.  Dec.  481; 
(N.  Y.)  145,  9  Am.  Dec.  191  and  note;  Schippers  v.  Kempkes,  (N.  J.)  67  Atl. 
Hall  V.  Howard,  Rice  L.  (S.  C.)  310,  74,  12  L.R.A.(N.S.)  355;  Thomas  v. 
33  Am.  Dec.  115  and  note;  Holley  v.  Lewis,  89  Va.  1,  15  S.  E.  389,  37  A. 
Adams,  16  Vt.  206,  42  Am.  Dec.  508  S.  R.  848, 18  L.R.A.  170. 

and  note.  Notes:  96  Am.  Dec.  469;  42  A.  S. 

Notes:  23  Am.  Dec.  606;  25  Am.  R.  86;  51  A.  S.  R.  445;  99  A.  S.  R. 

Dec.  389;  51  Am.  Dec.  362;  85  Am.  902. 

Dec.  638;  99  A.  S.  R.  909;  11  L.R.A.  9.  Lorrabee  v.  Hascall,  88  Me.  511, 

684;  26  L.R.A.  305.  34  Atl.  408,  51  A.  S.  R.  440;  Sheedy 

See  supra,  par.  17,  as  to  gifts  inter  v.  Roach,  124  Mass.  472,  26  Am.  Rep. 

vivos.  680. 

6.  Sullivan  v.  Sullivan,  122  Ky.  707,  Notes:  37  A.  S.  R.  878;  51  A.  S.  R. 
92  S.  W.  966,  13  Ann.  Cas.  163,  7  445 ;  99  A.  S.  R.  903 ;  9  Eng.  Rul.  Cas. 
L.R.A.(N.S.)  156;  Flint  v.  Pattee,  33  864. 

N.  H.  520,  66  Am.  Dec.  742.  10.  Jones  v.  Weakley,  99  Ala.  441, 

7.  Drew  v.  Hagerty,  81  Me.  231,  17    12  So.  420,  42  A.  S.  R.  84,  19  L.R.A. 
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it  makes  no  difference  that  a  by-law  of  the  bank,  printed  in  the  bank- 
book, requires  an  order  or  power  of  attorney  to  authorize  anyone, 
other  than  the  depositor,  to  draw  out  the  deposits.^^  It  has  been 
held  that  there  was  no  gift  when  the  owner  of  a  deposit  gave  an 
order  on  the  savings  bank  for  the  payment  of  the  fund,  with  a  memo- 
randum that  ^^the  book  must  be  sent  with  this  order,"  where  the  book 
was  in  the  possession  of  a  third  person,  and  the  aasignee  did  not 
obtain  possession  of  it  until  after  tiie  death  of  the  depositor.^*  The 
delivery  of  a  certificate  of  deposit,  payable  to  order,  is  generally 
regarded  as  a  good  delivery  though  not  indorsed.^*  With  respect  to 
checks,  it  has  been  held  in  a  number  of  cases  that  the  delivery  of  a 
check  which  is  not  presented  for  payment  before  the  death  of  the 
donor  is  not  a  good  gift  causa  mortis.**  Under  that  rule,  if  the  check 
is  presented  and  paid,  or  is  negotiated  for  value  in  the  lifetime  of  the 
donor,  the  gift  becomes  complete  and  valid  as  soon  as  the  donee 
acquires  possession  of  the  money.  The  reason  assigned  in  such  cases 
is  that  the  delivery  of  the  check  for  a  part  of  the  fund  on  deposit 
is  not  an  assignment  of  the  funds  of  the  drawer,  and  as  there  is  no 
delivery  of  the  fund  in  the  lifetime  of  the  drawer,  the  gift  is  there- 
fore incomplete.**  Where  a  check,  clearly  intended  as  a  gift,  was 
drawn  on  a  foreign  bank  to  the  order  of  the  payee,  it  was  held  to  be 
a  valid  gift  causa  mortis,  for  the  reason  that  the  donor  must  have 
anticipated  that  the  check  would  have  to  pass  through  several  hands 
before  reaching  the  bank  on  which  it  was  drawn,  and  would  prob- 
ably not  be  paid  before  his  death.**  Where,  however,  a  check  is 
drawn  upon  a  bank  for  the  full  amount  of  a  deposit,  this  is  gener- 
ally considered  an  assignment  of  the  fund,  and  when  given  with 
intent  to  make  a  gift  of  the  money  it  may  constitute  a  valid  gift 
although  the  donor  dies  before  the  check  is  paid,*'  and  it  is  unneces- 
sary that  the  check  disclose  on  its  face  that  it  covers  the  entire  bank 

700;   Curtis  v.  Portland   Sav.  Bank,  230;   7  L.R.A.  439;   11  L.R.A.   684; 

77  Me.  151,  52  Am.  Rep.  750 ;  Pierce  9  Eng.  Rul.  Cas.  861. 

V.  Boston  Five  Cents  Sav.  Bank,  129  14.  Whitehouse   v.   Whitehouse,   90 

Mass.  425,  37  Am.  Rep.  371 ;  TUling-  Me.  468,  38  Atl.  374,  60  A.  S.  R.  278. 

hast  V.  Wheaton,  8  R.  I.  536,  5  Am.  Notes:  99  A.  S.  R.  911;  18  KR.A. 

Rep.  621,  94  Am.  Dec.  126  and  note.  855;  10  Ann.  Cas.  476;  9  Eng.  RuL 

Notes:  10  A.  S.  R.  257;  37  A.  S.  R.  Cas.  861. 

878;  51  A.  S.  R.  445;  11  L.R.A.  684.  And  see  supra,  par.  22. 

11.  Ridden  v.  Thrall,  125  N.  Y.  572,  15.  Notes:  27  L.R.A.(N.S.)  308;  10 
26  K  E.  627,  21  A.  S.  R.  758,  11  Ann.  Cas.  473;  9  Eng.  Rul.  Cas.  861. 
L.R.A.  684.  On  the  general  question  whether  a 

Note :  99  A.  S.  R.  903.  check  is  an  assignment,  see  Checks, 

12.  Conser  v.  Snowden,  54  Md.  175,  vol.  5,  p.  488  et  seq. 

39  Am.  Rep.  368.  16.  Notes:  18  L.R.A.  855;  10  Ann. 

Note:  L.RA.1915B  396.  Cas.  476. 

13.  Royston  v.  McCulley  (Tenn.)  17.  Varley  v.  Sims,  100  Minn.  331, 
59  S.  W.  725,  52  L.R.A.  899.  Ill  N.  W.  269,  117  A.  S.  R.  694,  10 

Notes:  99  A.  S.  R.  912;  3  L.R.A.   Ann.    Cas.   473   and   note,   8    L.R.A. 
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credit;  that  fact  may  be  shown  dehors  the  instrument  The  con- 
flict in  the  authorities  with  respect  to  the  effect  of  a  check  for  part 
of  the  fund  on  deposit  results  from  the  differing  views  as  to  whether 
such  a  check  is  an  assignment  of  the  fund  pro  tanto,  and  on  the 
principle  that,  where  there  are  no  conflicting  interests  of  creditors 
or  other  assignees  or  donees  of  the  deceased,  a  check  even  for  only 
part  of  the  fund  is  an  assignment  pro  tanto  as  between  drawer  and 
payee,  it  being  held  by  some  courts  that  it  may  be  the  subject  of  a  valid 
gift  causa  mortis  though  not  presented  before  the  donor's  death.** 
Where  a  draft  does  not  operate  as  an  assignment  until  accepted, 
although  drawn  for  a  specific  sum  and  against  funds  in  the  hands 
of  the  drawee,  the  delivery  of  such  a  paper  unaccepted  is  inoperative 
as  a  gift  in  view  of  death.*® 

39.  Evidence  of  Debt  and  Security. — ^Bonds  and  promissory  notes 
payable  to  a  third  person,  together  with  the  mortgage  security,  may 
be  given  by  the  payee  causa  mortis.*  There  must  of  course  be  a 
compliance  with  all  the  conditions  requisite  to  a  complete  transfer,- 
and  paper  payable  to  bearer  may  be  given  by  delivery  only.*  While 
there  was  formerly  much  controversy  in  the  courts,  both  in  England 
and  in  America  over  the  question  whether  or  not  a  valid  dpnatis  causa 
mortis  could  be  made  by  delivery  of  an  instrument  payable  to  the 
order  of  the  donor  or  of  a  third  person,*  the  general  rule  now  is  that 
such  a  gift  of  an  instrument  payable  to  order  may  be  consummated 
by  delivery  only  without  indorsement  or  assignment,*  and  that  this 
will  carry  with  it  the  collateral  security.*    This  latter  rule  is  largely 

(N.S.)  828;  Taylor's  Estate,  154  Pa.  Dec.  743;  96  Am.- Dec.  469;  58  A.  S. 

St.  183,  25  Att.  1061,  18  L.R.A.  855  R.  737;  99  A.  S.  R.  908,  911,  912;  9 

and  note.  Eng.  Rul.  Cas.  861. 

Note:  27  L.R.A.(N.S.)  308.        ,  2.  liebe  v.  Battmann,  33  Ore.  241, 

18.  Varley  v.  Sims,  100  Minn.  331,  54  Pac.  179,  72  A.  S.  R.  705. 
Ill  N.  W.  269,  117  A.  S.  R.  694,  10  Note :  23  Am.  Dec.  605. 

Ann.    Cas.   473   and   note,   8   L.R.A.  3.  Bradley   v.    Hunt,   5    Gill   &   J. 

(N.S.)  828.  (Md.)  54,  23  Am.  Dec.  597. 

19.  Phinney  v.  State^  36  Wash.  236,  4.  Bradley  v.  Hunt,  5  Gill  &  J. 
78  Pac.  927,  68  L.R.A.  119.  (Md.)  54,  23  Am.  Dec.  597  and  note; 

Notes :   18   L.R.A.  855 ;   27   L.R.A.  Overton  v.  Sawyer,  52  N.  C.  6,  75  Am. 

(N.S.)  308;  10  Ann.  Cas.  476.  Dec.  444. 

And  Bee  Checks,  vol.  5,  p.  488  et  5.  Ashbrook  v.  Ryon,  2  Bash  (Ky.) 

seq.  228,   92   Am.   Dec.   481;    Hopkins   v. 

20.  Harris  v.  Clark,  3  N.  Y.  93,  51  Manchester,  16  R.  I.  663,  19  Atl.  243, 
Am.  Dec.  352.  7  L.R.A.  387. 

Note :  23  Am.  Dec.  606.  Notes :   23  Am.  Dec.  601 ;  25  Am. 

1.  Borneman  v.  Sidlinger,  15  Me.  Dec.  389;  33  Am.  Dec.  627;  35  Am. 
429,  33  Am.  Dec.  626;  Bradley  v.  Dec.  322;  46  Am.  Dec.  332;  99  A.  S. 
Hunt,  5  GiU  &  J.  (Md.)  54,  23  Am.  R.  910. 

Der.  597  and  note ;  Shngart  v.  Shugart,  6.  Drake  v.  Heiken,  61  Cal.  346,  44 
111  Tenn.  179,  76  S.  W.  821, 102  A.  S.  Am.  Rep.  553;  Brown  v.  Brown,  18 
R.  777.  Conn.  410,  46  Am.  Dec.  328. 

Notes:  25  Am.  Dec.  389;  66  Am.       Note:  2  A.  S.  R.  759. 
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based  upon  the  idea  that  at  least  an  equitable  title  is  given,  and  the 
change  in  procedure  permits  the  assignee  of  a  bond  or  note  not 
indorsed  to  maintain  an  action  in  his  own  name,  as  the  real  party 
in  interest.'  Again,  a  check  payable  to  the  donor  or  order,  and 
without  having  been  endorsed  by  him  delivered  by  the  donor  during 
his  last  illness,  stands  on  the  same  footing  as  a  promissory  note  or 
bill  of  exchange  payable  to  the  donor  or  order,  and  will  pass  to  the 
donee  as  a  gift  causa  mortis.^  If,  however,  an  indorsement  should 
be  made  merely  for  the  purpose  of  transferring  the  instrument  as 
a  gift  causa  mortis,  the  donor's  estate  will  not  be  liable  on  the  indorse- 
ment because  it  is  without  consideration.* 

40.  Incidents  of  Gift  Causa  Mortis. — A  gift  causa  mortis  cannot 
avail  against  creditors.  In  such  case  the  donee  is  in  the  same  posi- 
tion as  legatees  and  heirs,  for  strictly  peaking  the  only  property 
which  a  person  by  gift  causa  mortis  or  by  will  can  voluntarily  dispose 
of,  without  consideration,  is  the  balance  left  after  the  payment  of 
his  debts.**^  While  there  is  some  conflict  iQ  the  authorities  upon  the 
question  whether  the  title  vests  upon  delivery,  subject  to  be  defeated 
by  the  recovery  of  the  donor,  or  vests  only  upon  the  death,  they 
uniformly  agree  that  all  these  elements  must  concur  to  render  the 
gift  effective.^^  Some  of  the  cases  hold  that  such  a  gift  does  not 
take  effect  and  the  title  does  not  vest  before  the  donor's  death,** 
while  other  authorities  consider  that  the  title  vests  in  the  donee  at 
the  time  of  delivery,  though  it  is  inchoate,  conditional,  and  defeasible, 
and  only  becomes  absolute  at  the  donor's  death.**  The  Roman  or 
civil  law  recognized  a  limitation  as  to  the  amount  of  the  donor's 
property  which  might  be  given  causa  mortis,**  but  the  common  law 

■ 

I.  Kiff  V.  Weaver,  94  N.  C.  274,  55  29  S.  W.  641,  27  L.R.A.  507;  O'Neil 
Am.  Rep.  601.  v.  O'Neil,  43  Mont.  605, 117  Pac.  889, 

8.  Notes:  18  L.R.A.  856;  10  Ann.  Ann.  Cas.  1912C  268;  Emery  v. 
Cas.  476.  Clough,  63  N.  H.  552,  4  Atl.  796,  56 

9.  Weston  v.  Hight,  17  Me.  287,  36  Am.  Rep.  543 ;  HoUey  v.  Adams,  16 
Am.  Dec.  260  and  note.  Vt.  206,  42  Am..  Dec.  508. 

Note :  23  Am.  Dec.  605.  Note :  99  A.  S.  R.  892* 

10.  Bomeman  v.  Sidlinger,  15  Me.  13.  Parish  v.  Stone,  14  Pick.  (Mass.) 
429,  33  Am.  Dec.  626 ;  Pierce  V.  Boston  198,  25  Am.  Dec.  378;  Emery  v. 
Five  Cents  Sav.  Bank,  129  Mass.  426,  Clough,  63  N.  H.  562,  4  Atl.  796,  56 
37  Am.  Rep.  371;  Emery  v.  Clough,  Am.  Rep.  543;  Walsh'a  Appeal,  122 
63  N.  H.  552,  4  AU.  796,  56  Am.  Rep.  Pa.  St.  177,  15  Atl.  470,  9  A.  S.  R. 
643.  83,  1  L.R.A.  530;   Thomas  v.  Lewis, 

Notes:  25  Am.  Dec.  389;  99  A.  S.  89  Va.  1,  15  S.  E.  389,  37  A.  S.  R. 

R,  915;  6  L.R.A.  366;  11  L.R.A.  684;  848,  18  L.R.A.  170;  Johnson  v.  CoUey, 

9  Eng.  Rul.  Cas.  862.  101  Va.  414,  44  S.  E.  721,  99  A.  S. 

See  supra,  par.  32.  R.  884  and  note. 

II.  O'NeU  V.  O^Neil,  43  Mont.  506,  Notes:  3  LJI.A.  230;  6  L.R.A.  366. 
117  Pac.  889,  Ann.  Cas.  1912C  268.  14.  Thomas  v.  Lewis,  89  Va.  1,  15 

Note :  1  L.R.A.  535.  S.  E.  389,  37  A.  S.  R.  848,  18  L.RA. 

12.  Hatcher  v.  Buford,  60  Ai*.  169,   170. 
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does  not  limit  the  amount,  and  such  a  gift  may  extend  to  the  whole 
of  the  donor's  personal  estate,  however  large,**  unless  the  amount 
or  proportion  is  limited  by  statute.**  And  if  a  donor  attempts  to 
dispose  of  the  whole  of  his  property,  but  for  some  cause  the  disposi- 
tion is  ineffectual  as  to  part  of  it,  this  will  not  prevent  its  being 
effectual  as  to  the  other  part.*^ 

41.  Revocation  of  Gift  Causa  Mortis. — ^From  the  foregoing  discus- 
sion of  the  essentials  and  incidents  of  a  gift  causa  mortis,  it  will 
have  been  learned  that  the  chief  distinguishing  characteristic  between 
such  a  gift  and  a  gift  inter  vivos  is  that  the  former  is  not  absolute 
but  revocable.  A  gift  causa  mortis  may  be  revoked  by  the  donor,*® 
or  is  revoked  by  the  recovery  of  the  donor  or  his  escape  from  peril,** 
or  if  the  donor  survive  the  donee.**  In  the  case  of  a  note  transferred 
not  only  by  delivery  but  also  by  indorsement,  it  has  been  held  that 
the  legal  title  has  passed  and  the  gift  is  not  void  on  the  recovery  of 
the  donor  from  illness,  but  voidable,  and  that  only  by  the  donor  or 
his  lawful  representative.*  Such  a  gift  is  not  revocable  by  a  subse- 
quent will,  for  as  a  will  does  not  operate  until  the  decease  of  the 
testator,  and  the  donor,  at  his  decease,  is  divested  of  his  property 
in  the  subject  of  the  gift,  no  right  or  title  in  it  passes  to  his  repre- 
sentatives.* 

16.  Thomas  v.  Lewis,  89  Va.  1,  15  442  and  note;  Emery  ▼,  Clough,  63 

S.  E.  389,  37  A.  S.  R.  848,  18  L.R.A.  N.  H.  552,  4  Atl.  796,  56  Am.  Rep. 

170.  543;   Grymes  v.  Hone,  49  N.  Y.  17, 

Note :  90  A.  S.  R.  908.  10  Am.  Rep.  313;  Ridden  v.  Thrall, 

16.  Note:  11  L.RA.  684.  125  N.  Y.  572,  26  N.  E.  627,  21  A.  S. 

17.  Henschel  v.  Maurer,  69  Wis.  R.  758,  11  L.RA.  684;  Apache  State 
576,  34  N.  W.  926,  2  A.  S.  R.  757.  Bank  v.   Daniels,  32   Okla.  121,  121 

18.  Parisbv.  Stone,  14  Pick.  (Mass.)  Pac.  237,  Ann.  Cas.  1914 A  520,  40 
198,  25  Am.  Dec.  378;  Emery  v.  L.R.A.(N.S.)  901;  Walsh's  Appeal, 
Clough,  63  N.  H.  552,  4  AU.  796,  56  122  Pa.  St.  177,  15  Ati.  470,  9  A.  S. 
Am.  Rep.  543;  Apache  State  Bank  v.  R.  83, 1  L.R.A.  535;  Priester  v.  Pries- 
Daniels,  32  Okla.  121,  121  Pac.  237,  ter.  Rich.  Eq.  Cas.  (S.  C.)  26,  23  Am. 
Ann.  Cas.  1914A  520,  40  L.R.A.(N.S.)  Dec.  191;  Holley  v.  Adams,  16  Vt.  206, 
901;  Holley  v.  Adams,  16  Vt.  206,  42  42  Am.  Dec,  508;  Johnson  v.  Colley, 
Am.  Dec.  508;  Johnson  v.  Colley,  101  101  Va.  414,  44  S.  E.  721,  99  A  S. 
Va.  414,  44  S.  E.  721,  99  A.  S.  R.  884  R.  884  and  note ;  Crook  v.  Baraboo 
and  note;  Crook  v.  Baraboo  First  Nat.  First  Nat.  Bank,  83  Wis.  31,  52  N.  W. 
Bank,  83  Wis.  31,  52  N.  W.  1131,  35  1131,  36  A.  S.  R.  17. 

A.  S.  R.  17.  Note :  11  L.R.A.  684. 

Notes:  11  L.R.A.  684;  9  Eng.  Rul.  20.  Emery  v.  Clough,  63  N.  H.  552, 
Cas.  862.  4  Atl.  796,  56  Am.  Rep.  543 ;  Johnson 

19.  O'Kane  v.  Whelan,  124  Cal.  200,  v.  CoUey,  101  Va.  414,  44  S.  E.  721, 
56  Pac.  880,  71  A.  S.  R.  42  and  note ;   99  A.  S.  R.  884  and  note. 

Weston  V.  flight,  17  Me.  287,  35  Am.       1.  Hulley  v.  Chedic,  22  Nev.  127,  36 
Dec.  250  and  note;  Larrabee  v.  Has-  Pac.  783,  58  A.  S.  R.  729. 
call,  88  Me.  511,  34  Atl.  408,  51  A.  S.       2.  Emery  v.  Clough,  63  N.  H.  552, 
R.  440  and  note;  Allen  v.  Allen,  75  4  Atl.  796,  56  Am.  Rep.  543. 
Minn.  116,  77  N.  W.  567,  74  A.  S.  R.       Note:  99  A.  S.  R.  913. 

969 


§  42  GIFTS  12  R.  C.  L. 

IV.  Evidence 

42.  Competency  Generally. — ^Evidence,  whether  direct  or  circum- 
stantial, is  competent  when  introduced  for  the  purpose  of  either  sus- 
taining or  defeating  a  gift,*  though  it  must  have  some  real  hasis  on 
which  an  inference  may  be  drawn  either  for  or  against  the  conten- 
tion that  a  gift  has  been  made.*  And  facts  are  admissible  which 
afford  evidence  of  intention  whether  the  property  was  delivered  as 
a  gift  or  in  connection  with  some  other  transaction.*  The  fact  that 
a  person  claiming  property  as  a  gift  has  it  in  his. possession  after 
the  death  of  the  alleged  donor,  is  evidence  to  be  considered  on  the 
question  whether  there  was  a  gift.*  If  there  is  a  complete  legal 
transfer  so  that,  in  point  of  form,  the  transaction  would  be  valid 
as  a  gift  inter  vivos,  it  is  competent  to  show  aliunde  the  intention  that 
it  should  be  a  gift  causa  mortis.'  The  donee  is  incompetent  under 
statute  in  force  in  many  states  to  testify  as  to  a  transaction  with 
the  deceased  donor  having  reference  to  an  alleged  gift,*  but  one  claim- 
ing property  by  parol  gift  is  competent  to  testify  in  an  action  to 
recover  the  property  from  the  administrator  of  the  deceased  in  his 
individual  capacity.*  And  a  third  person  to  whom  property  is  deliv- 
ered for  the  use  of  the  donee,  is  competent  to  testify  in  regard  to 
the  transaction  after  the  donor's  death.^*  A  written  statement  or 
instrument  made  or  executed  a  few  days  before  making  the  alleged 
gift  expressing  an  intention  to  make  a  certain  gift  causa  mortis  is 
admissible  as  corroborative  evidence  that  the  gift  was  subsequently 
made.^^  And  testimony  that  a  person  controlled  and  directed  the 
voting  of  stock  standing  in  the  name  of  another  is  admissible  in 
support  of  a  claim  by  the  former  that  it  was  given  to  him.**  Evi- 
dence that  a  son-in-law  paid  taxes  on  property  placed  in  his  hands 
after  marriage  is  not  admissible  as  showing  a  gift,  as  he  would  have 
to  pay  the  taxes  if  entitled  only  to  the  use.** 

8.  Brabrook  ▼.  Boston  Five  Gents  (N.S.)  400.    And  see  Witnesses. 

Sav.  Bank,  104  Mass.  228,  6  Am.  Rep.  9.  Gledhill  v.  McCoombs,  110  Me. 

222;  Mazier  v.  Hawk,  233  Pa.  St.  316,  341,  86  Atl.  247,  Ann.  Gas.  1914D  294, 

82  AU.  251,  Ann.  Gas.  1913B  559.  45  L.R.A.(N.S.)  26. 

4.  Thomas  v.  Lewis,  89  Va.  1,  15  10.  Devol  v.  Dye,  123  Ind.  321,  24 
S.  E.  389,  37  A.  S.  R.  848,  18  L.R.A.  N.  E.  246,  7  L.R.A.  439;  Taylor's 
170.  Estate,  154  Pa.  St.  183,  26  Atl.  1061, 

5.  Olds  v.  PoweU,  7  Ala.  652,  42  Am.  18  LJt A.  855. 

Dec.  605 ;  McKenzie  v.  Harrison,  120  11.  Ridden  v.  Thrall,  125  N.  Y.  572, 

N.  Y.  260,  24  N.  E.  458,  17  A.  S.  R.  26  N.  E.  627,  21  A.  8.  R.  758,  11 

638,  8  L.R.A.  257.  L.R.A.  684. 

6.  Notes:  3  L.R.A.  230;  Ann.  Gas.  12.  Leyson  v.  Davis,  17  Mont.  220, 
1913B  563.  42  Pac.  775,  31  L.R.A.  429. 

7.  Note :  9  Eng.  Rol.  Gas.  860.  13.  Olds  v.  Powell,  7  Ala.  652,  42 

8.  Van  Wagenen  v.  Bonnot,  74  N.  Am.  Dec  605. 
J.  Eq.   843,  70  Atl.  143,  18  L.R.A. 
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43.  Declarations  or  Admissions  of  Parties. — The  declarations  or 
admissions  of  a  donor  as  to  the  fact  of  delivery  and  as  to  his  inten- 
tion are  admissible  to  support  an  alleged  gift,**  but  not  to  impeach 
his  gift  **  unless  oflFered  to  show  his  mental  condition  at  the  time 
of  the  alleged  gift.  Declarations  of  the  donor,  on  his  behalf  and 
against  the  gift,  are  admissible  merely  to  show  the  condition  of  his 
mind.  They  are  admissible  for  this  purpose  only  when  they  are 
sufficiently  near  in  point  of  time  to  be  of  some  value  in  determin- 
ing his  mental  condition  when  he  did  some  act  with  respect  to  the 
alleged  gift.**  And  declarations  of  a  husband,  free  from  debt  at 
the  time  have  been  held  admissible  to  prove  a  gift  to  his  wife.*' 
But  declarations  with  respect  to  like  transactions  with  others  are  not 
competent  to  characterize  a  particular  delivery  as  a  gift  or  a  loan, 
nor  declarations  as  to  future  conduct.*®  Declarations  by  a  donee  in 
possession  of  property  before  the  donor's  death,  made  before  and 
immediately  after  his  death,  and  amounting  to  a  statement  or  claim 
of  ownership,  are  admissible.*®  And  in  the  case  of  an  alleged  gift 
causa  mortis,  a  declaration  of  the  donee,  made  while  the  donor  is 
still  alive  or  on  the  day  of  the  donor's  death,  as  to  the  fact  of  the 
gift,  is  admissible  both  as  part  of  the  res  gestae  and^  to  rebut  the 
inference  from  other  testimony  that  at  a  later  day  the  donee  made 
no  mention  of  the  gift.*® 

44.  Presumptions  and  Burden  of  Proof. — The  burden  of  proving 
that  a  gift  was  made,  including  the  elements  necessary  to  its  valid- 
ity, is  on  the  donee,*  and  when  adverse  possession  of  land  is  founded 
on  a  parol  gift,  the  burden  of  proof,  as  to  improvements  made  and 
other  acts  of  ownership  upon  the  faith  of  the  gift  is  on  him  who 

14.  Supple  V.  Suffolk  Sav.  Bank  for  120  A.  S.  B.  880. 

Seamen,  198  Mass.  393,  84  N.  E.  432,  16.  Lane  v.  Moore,  151   Mass.  87, 

126  A.  S.  R.  451;  Harris  v.  Hopkins,  23  N.  E.  828,  21  A.  S.  R.  430. 

43  Mich.  272,  5  N.  W.  318,  38  Am.  17.  Richmond   First   Nat.   Bank   v. 

Rep.   180;   Garrison   v.   Union    Trust  Holland,  99  Va.  495,  39  S.  E.  126,  86 

Co.,  164  Mich.  346, 129  N.  W.  691,  32  A.  S.  R.  898^  55  L.R.A.  155. 

L.R.A.(N.S.)    219;   Leyson  v.  Davis,  Note:  80  Am.  Dec.  319. 

17  Mont,  220,  42  Pdc.  775,  31  L.R.A.  18.  Olds  v.  Powell,  7  Ala.  652,  42 

429;  Reid  v.  Colcock,  1  Nott  &  Mc.C.  Am.  Dec.  605. 

(S.  C.)  592,  9  Am.  Dec.  729;  Blake  19.  Martin  v.  Martin,  174  HI.  371, 

V.  Jones,  Bailey  Eq.  (S.  C.)  141,  21  51  N.  E.  691,  66  A.  S.  R.  290. 

Am.  Dec.  530;  HiUebrant  v.  Brewer,  Note:  99  A.  S.  R.  918. 

6  Tex.  45.  56  Am.  Dec.  757;  Lord  v.  20.  Thomas  v.  Lewis,  89  Va.  1,  15 

New  York  Life  Ins.  Co.,  95  Tex.  216,  S.  E.  389,  37  A.  S.  R.  848,  18  L.R.A. 

66  S.  W.  290,  93  A.  S.  R.  827  and  170. 

note,  56  L.R.A.  596;  Miller  v.  Neff,  1.  Maxler  v.  Hawk,  233  Pa.  St.  316, 

33  W.  Va.  197, 10  S.  E.  378,  6  L.R.A.  82  Atl.   251,  Ann.   Cas.  1913B  559 ; 

515.  Dunbar  v.  Dunbar,  80  Me.  152, 13  Atl. 

Note :  99  A.  S.  R.  916.  578,  6  A.  S.  R.  166. 

16.  Reese  v.  Philadelphia  Trust,  etc.,  Notes :  99  A.  S.  R.  916 ;  3  L.R A. 

Ins.  Co.,  218  Pa,  St.  150,  67  Atl,  124.  230. 
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asserts  title  by  virtue  of  the  donation  and  possesBion.*  The  posses- 
sion of  the  alleged  donor  is  a  circumstance  raising  a  presumption 
against  donation,*  but  the  mere  possession  by  an  alleged  donee  of 
property  of  the  alleged  donor  after  the  death  of  the  latter  raises 
no  presumption  of  ownership.*  A  gift  of  personal  property  will  be 
presumed  when  a  parent  places  it  in  the  possession  of  a  child,  and 
allows  him  to  use  it  as  his  own,^  and  a  gift  will  be  presumed  when 
property  is  delivered  to  a  newly  married  couple  by  the  parents,  unless 
at  the  time  a  less  estate  is  declared  or  limited.*  When  imdue  influ- 
ence is  alleged,  the  rule  with  respect  to  the  presumption  of  vahdity 
and  the  burden  of  proof  in  cases  of  wills  and  testaments  does  not 
apply  to  cases  of  gifts  inter  vivos.'  Where  a  confidential  relation 
existed  between  the  donor  and  the  donee  at  the  time  of  the  gift,  it 
is  generally  considered  to  be  presumptively  void,  and  the  burden  of 
proof  is  on  the  donee  to  show  the  absolute  fairness  and  validity  of 
the  gift,  and  that  it  is  free  from  the  taint  of  undue  influence,*  and 
this  rule  is  the  same  at  law  as  in  equity.*  The  fact  that  a  donee  is 
a  favorite  relative  does  not  impose  on  him  the  burden  of  explaining 
why  the  gift  was  made  when  there  was  no  confidential  relation.** 
Where  a  person  living  in  illicit  relations  with  another  has  made  a 
gift  of  property  to  his  or  her  mistress  or  paramour,  especially  where 
he  has  excluded  natural  objects  of  his  bounty,  the  burden  of  prov- 
ing that  the  donation  was  the  result  of  free  volition  and  was  not 
superinduced  by  fraud  or  undue  influence  will  rest  upon  the  donee.** 
The  presumption  of  undue  influence  in  such  a  case  is  not  one  of 
law,  but  is  merely  a  presumption  of  fact,  susceptible  of  being  rebutted 
by  evidence.**  The  mere  relation  of  parent  and  child  raises  no  pre- 
sumption of  undue  influence  in  a  gift  from  the  parent  to  the  child, 
and  the  burdon  is  on  the  person  attacking  such  gift  to  show  its  inva- 
lidity..**   Where,  however,  th6re  is  a  fiduciary  relation  or  a  relation 

2.  Raleigh  v.  Wells,  29  Utah  217,  81   44  Am.  Rep.  528;  Smith  v.  Smith,  84 
Pac.  908,  110  A.  S.  R.  689.  Kan.   242,   114   Pac.   245,  35   L.R.A. 

3.  Lanham  v.  Meadows,  72  W.  Va.    (N.S.)  944. 

610,  78   S.  E.  750,  47  L.R.A.(N.S.)  Note:  9  Arm.  Cas.  783. 

592.  8.  Audenreid's  .Appeal,  89   Pa.   St 

4.  Union  Trust,  etc.,  Bank  v.  Tyler,  114,  33  Am.  Rep.  731. 
161  Mich.  561,  126  N.  W.  713,  137  A.  Note :  15  Ann.  Cas.  1133. 
S.  R.  523.  See  also  supra,  par.  28. 

5.  Hollowdl  V.   Skinner,  26  N.   C.  9.  Hall  v.  Knappenberger,  97  Mo. 
165,  40  Am.  Dec.  431  and  note;  Fitz-  509,  11  S.  W.  239,  10  A.  S.  R.  337. 
hugh  V.  Anderson,  2  Hen.  &  M.  (Va.)  10.  Richardson   v.   Smart,  152   Mo, 
289,  3  Am.  Dec.  625.  623,  54  S.  W.  542,  75  A.  S.  R.  488. 

6.  Olds  V.  PoweU,  7  Ala.   652,  42  11.  Note:  9  Ann.  Cas.  783. 

Am.  Dec.  605  and  note ;  De  Graffen-  12.  Piatt  v.  Elias,  186  N.  Y .  374,  79 
reid  v.  Mitchell,  3  McCord  L.  (S.  C.)  N.  E.  1, 116  A.  S.  R.  558,  9  Ann.  Cas. 
506,  15  Am.  Dec.  648.  780,  11  L.R.A.(N.S.)  554  and  note. 

Note:  32  Am.  Dec.  266.  13.  Note:  35  L.RA.(N.S.)   945, 

7.  Shipman  v.  Furniss,  69  Ala.  555, 
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of  trust  and  confidence  between  the  parent  and  child,  then  a  pre- 
sumption arises  against  the  gift.^^  Some  courts  consider  that  the 
confidential  relation  necessary  to  raise  the  presumption  exists  when 
the  parent  is  old  and  feeble,  and  leans  or  depends  upon  the  child, 
or  is  largely  under  the  care  and  protection  of  the  child.**  There 
is  stronger  support  for  the  rule  that  a  relation  of  trust  and  confidence 
in  business  affairs  raises  a  presumption  against  the  validity  of  the 
gift,  though  there  are  cases  in  which  the  courts  have  doubted  or  failed 
to  admit  the  existence  of  a  presumption  against  the  validity  of  a  gift 
from  parent  to  child  even  where  there  was  a  relation  of  business 
trust  and  confidence.** 

45.  Weight  and  SufSciency  of  Evidence. — ^In  the  case  of  an  alleged 
gift  from  husband  to  wife,  there  must  be  clear  and  convincing  evi- 
dence of  a  delivery  of  the  property  by  the  husband  with  the  inten- 
tion of  divesting  himself  of  all  dominion  and  control  of  it  and  of 
vesting  it  in  the  wife,*'  and  the  evidence  of  the  circumstances  of 
a  gift  of  an  unindorsed  chose  in  action  should  be  full,  clear  and 
convincing.**  When  the  claim  of  a. gift  is  not  asserted  until  after 
the  death  of  the  alleged  donor,,  it  should  be  sustained  by  clear  and 
satisfactory  evidence  of  every  element  which  is  requisite  to  consti- 
tute a  gift,**  and  somewhat  the  same  degree  of  proof  should  be  pro- 
duced when  the  gift  is  to  be  supported,  if  at  all,  not  on  direct  proof 
but  on  mere  circumstantial  evidence.**  In  some  cases  it  is  held  that 
a  parol  gift  from  a  parent  to  his  child  can  be  established  only  by 
clear  and  convincing  evidence,*  though  in  other  cases  it  is  said  to 
require  less  positive  and  unequivocal  testimony  to  establish  the  deliv- 
ery of  a  gift  from  a  father  to  his  children  than  it  does  between 
persons  who  are  not  related,  and  in  cases  where  there  is  no  sugges- 
tion of  fraud  or  undue  influence  very  slight  evidence  will  suffice.* 
Declarations  of  the  donor,  especially  if  repeatedly  made,  are  sufficient 
on  which  to  establish  a  title  by  gift,*  and  declarations  of  a  donor 

14.  Note:  35  L.R.A.(N.S.)  945.  316,  82  Atl.  251,  Ann.   Cas.   1913B 

16.  Smith  V.  Smith,  84  Kan.  242, 114  559. 

Pac.  245,  35  L.R.A.(N.S.)    944  and  1.  Collins  v.  Lofftus,  10  Leigh  (Va.) 

note.  5,  34  Am.  Dec.  719. 

Note:  124  A.  S.  R.  1007.  Notes:  43  Am.  Dec.  320;  67  Am. 

16.  Note:  35  L.R.A.(N.S.)  950,  953.  Dec.  432. 

17.  Farrow  v.  Parrow,  72  N.  J.  Eq.  2.  Love  v.  Francis,  63  Mich.  181,  29 
421,  65  Atl.  1009,  129  A.  S.  R.  714  N.  W.  843,  6  A.  8.  R.  290;  Union 
and  note,  16  Ann.  Cas.  507, 11  L.R.A.  Tmst,  etc.,  Bank  v.  Tyler,  161  Mich. 
(N.S.)  389.  561, 126  N.  W.  713, 137  A.  S.  R.  623; 

18.  Gledhill  v.  McCoombs,  110  Me.  Waite  v.  Grubbe,  43  Ore.  406,  73  Pac. 
341,  86  Atl.  247,  Ann.  Cas.  1914D  294,  206,  99  A.  S.  R.  764  and  note. 

45  L.R.A.(N.S.)  26.  3.  Harris  v.  Hopkins,  43  Mich.  272, 

19.  Whalen  v.  MOholland,  89  Md.  5  N.  W.  318,  38  Am.  Rep.  180;  Reid 
199,  43  Atl.  45,  44  L.R.A.  208.  v.  Colcock,  1  Nott  &  McC.   (S.  C.) 

Note:  78  A.  S.  R.  42.  592,  9  Am.  Dec.  729;   Hillebrant  v. 

20.  Maxler  v.  Hawk,  233   Pa.   St.   Brewer,  6  Tex.  45,  55  Am.  Dec.  757; 
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that  he  had  delivered  a  gift  are  sufficient  evidence  of  its  delivery, 
particularly  where  he  had  previously  expressed  his  intention  to  give, 
and  was  under  a  moral  obligation  to  make  the  gift.^  But  any  loose 
declarations  tending  to  show  an  alleged  gift  may  easily  be  rebutted.* 
The  mere  fact  that  a  person  claiming  property  as  a  gift  has  posses- 
sion of  the  property  after  the  death  of  the  donor  is  insufficient  to 
establish  the  gift.*  To  establish  a  parol  gift  of  land,  the  proof  of 
the  gift  need  not  be  undisputed  or  such  as  to  amount  to  absolute 
certainty.  The  evidence  necessary  to  establish  such  a  gift  should  be 
of  a  more  satisfactory  character  than  that  necessary  to  establish  an 
ordinary  fact,'  and  the  general  rule  is  that  the  evidence  in  such  a 
case  must  be  clear  and  unequivocal.®  The  mere  fact  of  possession 
and  the  making  of  improvements  by  a  son  on  land  of  which  his  father 
holds  the  legal  title  is  not  sufficient  evidence  of  a  gift  of  the  land,* 
and  no  gift  of  realty  can  be  inferred  from  a  parent  giving  a  child 
the  use  of  the  property  and  promising  a  gift  of  the  same  at  his,  the 
parent's,  death. *^  In  the  case  of  a  gift  causa  mortis,  the  intention 
to  make  a  gift  must  be  shown  by  clear  and  precise  evidence,**  and 
it  must  also  clearly  appear  that  there  was  an  actual  gift  perfected  by 
delivery.**  Under  the  Roman  or  civil  law  five  witnesses  were  required 
to  sustain  a  gift  causa  mortis,  in  addition  to  the  delivery  of  the  dona- 
tion,** but  at  common  law  one  competent,  credible  witness  is  suffi- 
cient to  establish  such  a  gift.** 

46.  Questions  for  Jury. — The   question  as  to  what  constitutes  a 
gift  is  a  question  of  law,  and  on  the  facts  in  a  particular  case,  it 

Lord  V.  New  York  Life  Ins.  Co.,  95  Note:  12  Ann-  Cas.  494. 

Tex.  216,  66  S.  W.  290,  93  A.  S.  R.  9.  Cox  v.  Cox,  26  Pa.  St.  375,  67 

827,  56  L.E. A-  596 ;  Miller  v.  Neff ,  33  Am.  Dec.  432. 

W.  Va.  197,  10  S.  E.  378,  6  L.R.A.  10.  Poorman  v.  Kilgore,  26  Pa.  St 

515.  365,  67  Am.  Dec.  425. 

4.  Blake  v.  Jones,  Bailey  Eq.  (S.  C.)  11.  Hatch  v.  Atkinson,  56  Me.  324, 
141,  21  Am.  Dec.  530.  96  Am.  Dec.  464;  Parish  v.  Stone,  14 

5.  Gilfillen's  Estate,  170  Pa.  St.  185,  Pick.  (Mass.)  198,  25  Am.  Dec.  378; 
32  Atl.  585,  50  A.  S.  R.  760.  Gano  v.  Fisk,  43  Ohio  St.  462,  3  N. 

6.  Maxler  v.  Hawk,  233  Pa.  St.  316,  E.  532,  54  Am.  Rep.  819. 

82  Atl.  251,  Ann.  Cas.  1913B  559.  Notes :  1  L.R.A.  535 ;  7  L.R.A.  439. 

Note :  99  A.  S.  R.  899.  12.  Hatch  v.  Atkinson,  56  Me.  324, 

7.  Bevington  v.  Beving^on,  133  la.  96  Am.  Dec.  464. 
351,  110  N.  W.  840, 12  Ann.  Cas.  490       Note :  7  L.R.A.  439. 

and  note,  9  L.R.A.(N.S.)  508.  18.  Gano  v.  Fisk,  43  Ohio  St  462, 

8.  Bevington  v.  Bevington,  133  la.  3  N.  E.  532,  54  Am.  Rep.  819 ;  Apache 
351, 110  N.  W.  840, 12  Ann,  Cas.  490,  State  Bank  v.  Daniels,  32  Okla.  121, 
9  L.R.A.(N.S.)  508  and  note;  Frye  121  Pac.  237,  Ann.  Cas.  1914A  520, 
V.  Gullion,  143  la.  719,  121  N.  W.  40  L.R.A.(N.S.)  901. 

563,  21  Ann.  Cas.  285  and  note;  Notes:  99  A.  S.  R.  916;  7  L.R.A. 
Raleigh  v.  Wells,  29  Utah  217,  81  Pac.  439. 

908, 110  A.  S.  R.  689;  Frame  v.  Frame,  14.  Apache  State  Bank  v.  Daniels, 
32  W.  Va.  463,  9  S.  E,  901,  5  L.R.A.  32  Okla.  121,  121  Pac.  237,  Ann.  Cas. 
323.  1914A    520,    40    L.R.A.(N.S.)     901; 
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involves  a  mixed  question  of  law  and  fact.  On  the  testimony  it  is 
the  province  of  the  jury  to  determine  whether  there  was  a  clear 
intention  to  make  a  gift,  and  whether  that  intention  was  carried  into 
eflFect  by  such  a  delivery  as  would  make  a  completed  gift.**  This 
is  so  as  to  a  gift  causa  mortis  as  well  as  to  one  inter  vivos.**  And 
if  any  question  of  fraud  or  mental  capacity  is  presented,  the  question 
of  fact  raised  must  be  submitted  to  the  jury.*' 

Thomas  v.  Lewis,  89  Va.  1,  15  S.  E.   R.  827,  56  L.R.A.  596. 
389,  37  A.  S.  R.  848, 18  L.R.A.  170.  16.  Murdock  v.  McDowell,  1  Nott. 

15.  Sims  V.  Sims,  8  Port.  (Ala.)  &  McC.  (S.  C.)  237,  9  Am.  Dec.  684; 
449,  33  Am.  Dec.  293;  Nelson  v.  Iver-  Hall  v.  Howard,  Rice  L.  (S.  C.)  310, 
son,  24  Ala.  9,  60  Am.  Dec.  442 ;  Gar-  33  Am.  Dec.  115. 
risen  v.  Union  Trust  Co.,  164  Mich.  17.  Gardner  v.  Gardner,  22  Wend. 
345,  129  N.  W.  691,  32  L.R.A.(N.S.)  (N.  Y.)  526,  34  Am.  Dec  340;  Ellis 
219 ;  Lord  v.  New  York  Life  Ins.  Co.,  v.  Mathews,  19  Tex.  390,  70  Ajol  Dec. 
05  Tez.  216,  66  S.  W.  290,  93  A.  S.   353. 
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L  Introductory 

1.  Scope  of  Article 

2.  Definition  and  General  Consideration 

3.  Nature  and  Incidents 

4.  Elements 

5.  Taxation  of  Goodwill  and  Inclusion  in  Valuation  of  Corporate  Property 

II.  Sale  or  Transfer  of  Goodwill 

6.  In  General 

7.  Validity  of  Restrictions  in  Contract  for  Sale  of  Goodwill 

8.  Contracts  for  Sale  of  Business  Omitting  to  Mention  Goodwill 

9.  Use  of  Name,  Trademark,  etc. 

10.  Use  of  Firm  Name 

11.  Protection  of  Rights  of  Purchaser 

12.  Sale  of  €k>odwill  as  Precluding  Resumption  of  Business  by  Seller 

13.  Extent  of  Seller's  Rights  on  Resuming  Business 

14.  Assignment  of  Goodwill 

15.  Disposal  of  Goodwill  of  Firm  on  Death  of  Partner 

16.  Effect  of  Dissolution  of  Partnership  Otherwise  than  by  Death 


m.  Remedies 


17.  Injunction 

18.  Recovery  of  Damages 


I.  Introductory 


1.  Scope  of  Article. — This  article  treats  of  the  nature  and  incidents 
of  rights  of  property  in  the  custom  or  patronage  of  an  established  busi- 
ness, trade  or  profession,  including  the  name  as  an  element  of  the 
goodwill ;  the  rights  of  the  parties  on  a  sale  or  other  transfer  of  the 
goodwill,  and  the  remedies  for  a  breach  of  the  contract  of  sale  op 
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other  infringement  of  the  right  The  subjects  of  contracts  in  restraint 
of  trade,^  of  firm  name,^  and  of  trade  names  and  trademarks,*  except 
in  their  specific  application  to  the  law  of  goodwill  are  excluded. 

2.  Definition  and  General  Consideration. — Goodwill  is  a  modern 
but  important  growth  of  the  law,  not  mentioned  by  some  of  the  early 
writers^  but  given  great  prominence  at  the  present  time>  The  good- 
will of  a  business  or  profession  has  often  been  defined  by  both  English 
and  American  authorities.*  Of  all  such  definitions  the  narrowest  is 
probably  that  of  Lord  Eldon,  who  defined  goodwill  as  ''the  probability 
that  the  old  customers  will  resort  to  the  old  place.''  *  In  subsequent 
decisions,  however,  the  courts  took  the  view  that  goodwill  carried 
more  with  it  than  simply  the  advantage  of  keeping  the  premises  which 
were  occupied  by  a  former  firm,  and  the  chance  thereby  had  of  the 
customers  of  the  former  firm  being  attracted  to  those  premises,  and 
expanded  the  definition  so  as  to  make  it  embrace  all  tiiat  good  dis- 
position which  customers  entertain  towards  the  house  of  business 
identified  by  the  particular  name  or  firm,  and  which  may  induce  them 

1.  See  CoKTRAOTS,  vol.  6,  p.  785  42  Ohio  St.  474,  51  Am.  Rep.  842; 
et  seq.  Brass,  etc.,  Works  Co.  v.  Payne,  50 

2.  See  Partnership.  Ohio  St.  115,  33  N.  E.  88,  19  hHJi. 
S.  See  Trademarks,  Trade  Names  82;   Snyder  Mfg.  Co.  v.  Snyder,  54 

AND  Unfair  Competition.  Ohio  St.  86,  43  N.  E.  325,  31  L.R.A. 

4.  People  V.  Roberts,  159  N.  Y.  70,  657;  Slack  v.  Suddoth,  102  Tenn.  375, 
53  N.  E.  685,  45  L.R.A.  126.  52  S.  W.  180,  73  A.  S.  R.  881,  45 

5.  Didlake  v.  B.  T.  Roden  Grocery  L.R.A.  589;  Trego  v.  Hunt,  [1896] 
Co.,  160  Ala.  484,  49  So.  384,  18  A.  C.  7,  73  L.  T.  N.  S.  514,  44  W.  R. 
Ann.  Cas.  430,  22  L.R.A.(N.S.)  907;  225,  65  L.  J.  Ch.  1,  12  Eng.  Rul.  Cas. 
Hart  V.  Smith,  159  Ind.  182,  64  N.  E.  442. 

661,  95  A.  S.  R.  280  and  note,  58  Notes:  32  A.  S.  R.  348;  95  A.  S. 
L.R.A.  949;  Bergamini  v.  Bastian,  35  R.  293;  96  A.  S.  R.  611;  48  LJl.A. 
La.  Ann.  60,  48  Am.  Rep.  216;  Von-  (N.S.)  1146;  19  Eng.  Rul.  Cas.  664. 
derbank  v.  Schmidt,  44  La.  Ann.  2d'4,  6.  Smock  v.  Pierson,  68  Ind.  405,  34 
10  So.  616,  32  A.  S.  R.  336, 15  L.R. A.  Am.  Rep.  269 ;  Zeigler  v.  Sentzner,  8 
462;  Brown  v.  Benzinger,  118  Md.  29,  GUI  &  J.  (Md.)  150,  29  Am.  Dec. 
84  AtL  79,  Ann.  Cas.  1914B  582;  534;  Brown  v.  Benzinger,  118  Md.  29, 
Angler  V.  Wakefield,  14  Allen  (Mass.)  84  Atl.  79,  Ann.  Cas.  1914B  582; 
211,  92  Am.  Dec.  748;  Williams  v.  Morgan  v.  Schuyler,  79  N.  Y.  490,  35 
Farrand,  88  Mich.  473,  50  N.  W.  446,  Am.  Rep.  543 ;  People  v.  Roberts,  159 
14  L.R.A.  161;  Haugen  v.  Sundseth,  N.  Y.  70,  53  N.  E.  685,  45  L.R.A. 
106  Minn.  129,  118  N.  W.  666,  16  126 ;  Von  Bremen  v.  MacMonnies,  200 
Ann.  Cas.  259;  Lobeck  v.  Lee-Clark-  N.  Y.  41,  93  N.  E.  186,  21  Ann. 
Andreesen  Hardware  Co.,  37  Neb.  158,  Cas.  423,  32  LJl.A. (N.S.)  293;  Slack 
65  N.  W.  650,  23  L.R.A.  795;  Glen,  v.  Suddoth,  102  Tenn.  375,  52  S.  W. 
etc.,  Mfg.  Co.  V.  HaU,  61  N.  Y.  226,  180,  73  A.  S.  R.  881,  45  L.R.A.  589 ; 
19  Am.  Rep.  278;  People  v.  Roberts,  Trego  v.  Hunt,  [1896]  A.  C.  7,  73 
159  N.  Y.  70,  53  N.  E.  685,  45  L.R.A.  L.  T.  N.  S.  514,  44  W.  R.  226,  65 
126 ;  Von  Bremen  v.  MacMonnies,  200  L.  J.  Ch.  1,  12  Eng.  Rul.  Cas.  442. 
N.  Y.  41,  93  N.  E.  186,  21  Ann.  Cas,  See  also  Lufkin  Rule  Co.  v.  Fringeli, 
423,  32  L.R.A.(N.S.)  293;  Morgan  v.  57  Ohio  St.  596,  49  N.  E.  1030,  63 
Perhamus,  36  Ohio  St.  517,  38  Am,  A.  S.  R.  736,  41  L,R.A,  185. 
Rep.  607;  Burckhardt  v.  Burckhardt,  Note:  96  A.  S.  R.  610. 
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to  continue  giving  their  custom  to  it.'  The  definition  of  Judge  Story, 
frequently  quoted  with  approval,  is  yet  more  comprehensive,  and 
defines  goodwill  as  the  advantage  or  benefit  which  is  acquired  by  an 
establishment  beyond  the  mere  value  of  the  capital  stock,  funds  or 
property  employed  therein,  in  consequence  of  the  general  public 
patronage  and  encouragement  which  it  receives  from  constant  or 
habitual  customers  on  account  of  ite  local  position,  or  common  celeb- 
rity, or  reputation  for  skill,  or  affluence,  or  punctuality,  or  from 
other  accidental  circumstances  or  necessities,  or  even  from  ancient 
partialities  or  prejudices.®  While  it  has  frequently  been  held  that 
in  commercial  or  trade  partnerships  only  can  goodwill  exist,  and  that 
it  cannot  arise  in  a  professional  business  depending  on  the  personal 
skill  and  confidence  in  the  particular  partner,*  yet  where  a  person 
acquires  a  reputation  for  skill  and  learning  in  a  particular  profession, 
as,  for  instance,  in  that  of  a  lawyer,  a  physician,  or  an  editor,  he 
often  creates  an  intangible  but  valuable  property  by  winning  the  con- 
fidence of  his  patrons  and  securing  immunity  from  successful  com- 
petition for  their  business,  and  it  would  seem  to  be  well  settled  that 
this  is  a  species  of  goodwill  which  may  be  the  subject  of  transfer,^® 
and  the  courts  have  not  infrequently  adjudicated  rights  relating  to 
goodwill  in  such  cases  with  seemingly  no  question  as  to  the  reality 
of  the  existence  of  this  property  right.**  The  goodwill  of  a  profes- 
sional business  or  practice  often  forms  an  exception  to  the  general 
rules  relating  to  goodwill.  These  exceptions  are  noted  in  their  appro- 
priate places  throughout  this  article. 

3.  Nature  and  Incidents. — ^It  has  repeatedly  been  held  that  good- 
will is  a  valuable  asset  of  the  business  of  which  it  is  a  constituent 

7.  People  V.  Roberts,  159  N.  Y.  70,  Mill.  Co.  v.  Hanebrink,  247  Mo.  212, 
53  N.  E.  685,  45  L.R.A.  126;  Von  152  S.  W.  354,  Ann.  Cas.  1914B  875; 
Bremen  v.  MacMonnies,  200  N.  Y.  41,  Morgan  v.  Perhamus,  36  Ohio  St.  517, 
93  N.  E.  186,  21  Ann.  Cas.  423,  32  38  Am.  Rep.  607;  Rice  v.  Angell,  73 
L.R.A.(N.S.)  293;  Slack  v.  Suddoth,  Tex.  350,  11  S.  W.  338,  3  L.R.A.  769. 
102  Tenn.  375,  52  S.  W.  180,  73  A.  9.  Rice  v.  Angell,  73  Tex.  350,  11 
S.  R.  881,  45  L.R.A.  589;  Trego  v.  S.  W.  338,  3  L.R.A.  769;  Arundell  v. 
Hunt,  [1896]  A.  C.  7,  73  L.  T.  N.  S.  BeU,  52  L.  J.  Ch.  537,  49  L.  T. 
514,  65  L.  J.  Ch.  1,  44  W.  R.  225,  N.  S.  345,  31  W.  R.  477,  19  Eng. 
12   Eng.   Rul.   Cas.   442;   Churton   v.  Rul.  Cas.  657  and  note. 

Douglas,  Johns.  Ch.  174,  28  L.  J.  Ch.  Note:  96  A.  S.  R.  612. 

841,  19  Eng.  Rul.  Cas.  666.  And  see  generally,  Partnership. 

Note:  96  A.  S.  R.  611.  10.  Cowan   v.   Fairbrother,   118  N. 

8.  Metropolitan  Bank  v.  St.  Louis  C.  406,  24  S.  E.  212,  54  A.  S,  R.  733, 
Dispatch  Co.,  149  U.  S.  436,  13  S.  Ct.  32  L.R.A.  829 ;  Morgan  v.  Perhamus, 
944,  37  U.  S.  (L.  ed.)  799;  Bergamini  36  Ohio  St.  517,  38  Am.  Rep.  607; 
V.  Bastian,  35  La.  Ann.  60,  48  Am.  French  v.  Parker,  16  R.  I.  219.  14 
Rep.  216  and  note;  Vonderbank  v.  Atl.  870,  27  A.  S.  R.  733;  Slack  v. 
Schmidt,  44  La.  Ann.  264,  10  So.  616,  Suddoth,  102  Tenn.  375,  52  S.  W. 
32  A.  S.  R.  336, 15  L.R.A.  462;  Brown  180,  73  A.  S.  R.  881,  45  L.R.A.  589. 
V.  Benzinger,  118  Md.  29,  84  Atl.  79,  11.  Cook  v.  Johnson,  47  Conn.  175. 
Ann.    Cas.    1914B    582;    Sessinghaus  36  Am.  Rep.  64. 
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part,*-  unless  of  too  uncertain  and  contingent  a  nature  to  be  the  sub- 
ject of  appraisement  and  estimation.^*  Indeed,  it  is  often  the  case 
that  a  large  portion  of  the  intrinsic  marketable  or  assessable  value  of 
a  business  consists  in  the  goodwill  maintained  by  it,**  and  as  may  be 
seen  later  is  the  subject  of  sale  in  connection  with  the  business  pre- 
cisely as  other  property.**  But  it  should  be  noted  that  the  goodwill 
of  a  business  is  not  of  itself  property  but  is  only  an  incident  that  may 
attach  to  or  be  connected  with  property,**  and  that  it  is  not  susceptible 
of  being  disposed  of  independently  of  the  other  assets  of  the  business,*^ 
or  separable  from  the  business  of  which  it  is  a  part.**  In  short,  it  is 
tangible  only  as  an  incident,  as  connected  with  a  going  concern  or 
business  having  locality  or  name.**  Goodwill  may  constitute  a  part 
of  the  separate  estate  of  a  married  woman,**  and  is  in  some  instances 
said  to  be  subject  to  appraisal  and  inventory  as  an  asset  of  an  estate,* 
though  on  this  point  the  authorities  are  not  in  entire  accord.*  It 
has  also  been  held  to  be  transmissible  by  will,*  but  in  this  connection 
the  foregoing  statement  that  it  is  not  separable  from  the  other  assets 

12.  Camden  v.  Stuart,  144  U.  S.  104,  13.  Camden   v.    Stuart,   144  U.   S. 

12  S.  Ct.  585,  36  U.  S.  (L.  ed.)  363;  104,  12  S.  Ct.  585,  36  U.  8.  (L.  ed.) 

Didlake  v.  Roden  Grocery  Co.,  160  Ala.  363 ;  Seabrook  v.  Grimes,  107  Md.  410, 

484,  49  So.   384,  18  Ann.   Cas.  430,  68   Atl.   883,  126   A.   S.   R.   400,  16 

22  L.R.A.(N.S.)   907   (wholesale  gro-  LR.A.(N.S.)  483   (newspaper), 

eeries) ;  Com.  v.  Kentucky  DistillerieB,  14.  Wilmer  v.  Thomas,  74  Md.  485, 

etc.,  Co.,  132  Ky.  521, 116  S,  W.  766,  .22  Ati.  403,  13  L.R.A.  380. 

136  A.  S.  R.  186,  18  Ann.  Cas.  1156,  15.  See  infra,  par.  6. 

21  L.RJ\..(N.S.)  30;  Guerand  v.  Dan-  16.  Hart  ▼.  Smith,  159  Ind.  182,  64 

delet,  32  Md.  561,  3  Am.  Rep.  164;  N.  E.  661,  95  A.  S.  R.  280,  58  LR.A. 

Angier  v.  Wakefield,  14  Allen  (Mass.)  949  (tax  case). 

211,  92  Am.  Dec.  748;  George  G.  Tox  17.  Metropolitan  Bank  v.  St.  Louis 

Co.  V.  Glynn,  191  Mass.  344,  78  N.  E.  Dispatch  Co.,  149  U.   S.  436,  13  S. 

89,  114  A.  S.  R.  619,  9  LR.A.(N.S.)  Ct.  944,  37  U.  S.  (L.  ed.)  799.    And 

1096;  Haugen  v.  Sundseth,  106  Minn,  see  infra,  par.  8. 

129,   118   N.   W.   666,  16   Ann.   Cas.  18.  People   v.   Roberts,   159   N.   Y. 

259;  Sessinghaus  Mill.  Co.  v.  Hane-  70,  53  N.  E.  685,  45  L.R.A.  126. 

brink,  247  Mo.  212,  152  S.  W.  354,  19.  Metropolitan  Bank  v.  St.  Louis 

Ann.  Cas.  1914B  875  and  note;  Glen,  Dispatch   Co.,  149  U.  S.  436,  13  S. 

etc.,  Mfg.  Co.  V   Hall,  61  N.  Y.  226,  ct.  944,  37  U.  S.   (L.  ed.)  799   (dic- 

19  Am.  Rep.  ^8;  Kramer  v.  Old,  119  ^um) ;  Hart  v.  Smith,  159  Ind.  182, 

£n  o.  ;  ipA^oQo   ?i  '  tT'i.       64  N.  E.  661,  95  A.'  S.  R.  280,  58 

650,  34  UR.A.  389 ;  Morgan  v.  Perha-  t  jj  ^    g^g 

mus,  36   Ohio   St.  517,  38  Am.  Rep.  xr^tL.  96  A    S   R    611-  Ann    Cos 

607;  Brass,  etc..  Works  Co.  v.  Payne,  .^ia^  qtq                           ' 

50   Ohio    St.   115,   33   N.   E.   88,   19  ^t   nf                t>    u             o«  r^w 

LR.A.  82;  Snyder  Mfg.  Co.  v.  Sny-  «,^^eiJ^"I|*^  T^p^/^^^^^^      ^^  ^^^" 

der,  54  Ohio  St.  86,  43  N.  E.  325,  31  ^^'  ^}7^  ^^  ^m.  Rep.  607. 

L.R.A.  657;  Musselman's  Appeal,  62  1-  Sessmghaus  Milling  Co.  v.  Hane- 

Pa.  St.  81,1  Am.  Rep.  382;  Washburn  brink,  247  Mo.  212,  152  S.  W.  354, 

▼.  Doseh,  68  Wis.  436,  32  N.  W.  551,  Ann.  Cas.  1914B  875. 

60  Am.  Rep.  873  (store).  2.  See  infra,  par.  15. 

Notes :  3  L.R.A.  769 ;  13  LR.A.  380 ;  3.  Guerand  v.  Dandelet,  32  Md.  561, 

48  LR.A.(N.S.)  1146.  3  Am.  Rep.  164;  Sessinghaus  Mill.  Co. 
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of  the  business  should  be  kept  in  mind.  It  has  been  held  that  the 
lien  of  a  mortgage  cannot  extend  to  a  goodwill  which  was  never 
embraced  in  it.* 

4.  Elements. — ^From  the  definitions  already  given  it  will  be  seen 
that  there  are  several  elements  which  enter  into  goodwill,  not  all  of 
which  are  necessarily  present  in  every  case.*  One  of  the  most  impor- 
tant of  these  in  the  case  of  a  trade  or  business  of  a  commercial  char- 
acter is  that  of  place  or  location.*  The  building  or  business  stand 
usually  accompanies  the  sale  of  a  goodwill  strictly  so  called,'  and  it 
has  been  said  with  relation  to  some  classes  of  business  that  the  good- 
will exclusively  appertains  to  a  given  and  designated  locality .*  In 
many  cases,  however,  this  element  is  wanting,*  and  especially  in  cases 
of  professional  or  quasi-professional  business  the  location  is  not  so 
much  a  part  of  the  value  as  in  commercial  or  mercantile  enterprises.^* 
Another  of  the  elements  of  goodwill  is  the  name  either  of  the  owner 
of  the  firm  under  which  the  business  is  conducted  or  the  brand  or 
trade  name  of  the  article  produced.^^  In  the  latter  class  of  names 
there  may  be  no  other  element  of  goodwill,  yet  these  rights  undoubt- 
edly form  what  is  generally  known  as  goodwill.  In  fact,  the  name 
and  the  goodwill  are  often  one  and  the  same  thing.**  But  where  the 
name  consists  in  part  of  the  owner's  name  there  is  authority  to  the 
effect  that  it  is  not  an  element  of  the  goodwill  of  the  business.** 
Reputation  is  also  an  element  of  goodwill,**  as,  for  instance,  in  the 

• 

V.  Hanebrink,  247  Mo.  212,  152  S.  W.  Arundell  v.  Bell,  52  L.  J.  Ch.  537,  49 
354,  Ann.  Cas.  1914B  875.  L.  T.  N.   S.  345,  31  W.  B.  477,  19 

4.  Metropolitan  Bank  v.  St.  Louis   Eng.  Rul.  Cas.  657. 

Dispatch   Co.,  149  U.   S.  436,  13  S.       11.  Com.   v.   Kentucky   Distilleries, 

Ct.  944,  37  U.  S.  (L.  ed.)  799.  etc.,  Co.,  132  Ky.  521,  116  S.  W.  766, 

5.  See  supra,  par.  2.  136  A.  S.  R.  186,  18  Ann.  Cas.  1156, 

6.  Bergamini  V.  Bastian,  35  La.  Ann.  21  L.R.A.(N.S.)  30;  George  G.  Fox 
60,  48  Am.  Rep.  216  (eating  house) ;  Co.  v.  Glynn,  191  Mass.  344,  78  N. 
Vonderbank  v.  Schmidt,  44  La.  Ann.  E.  89,  114  A.  S.  R.  619,  9  L.R.A. 
264,  10  So.  616,  32  A.  S.  R.  336,  15  (N.S.)  1096;  Glen,  etc.,  Mfg.  Co.  v. 
L.R.A.  462  (hotel) ;  Brown  v.  Benzin-  Hall,  61  N.  Y.  226,  19  Am.  Rep.  278; 
ger,  118  Md.  29,  84  Atl.  79,  Ann.  Slater  v.  Slater,  175  N.  Y.  143,  67  N. 
Cas.  1914B  582;  Glen,  etc.,  Mfg.  Co.  E.  224,  96  A.  S.  R.  605  and  note,  61 
V.  Hall,  61  N.  Y.  226,  19  Am.  Rep.  L.R.A.  796;  Brass,  etc..  Works  Co.  v. 
278    (factory).    '  Payne,  50  Ohio  St.  115,  33  N.  E.  88, 

7.  Hubbard  v.  Miller,  27  Mich.  35,  19  L.R.A.  82;  Snyder  Mfg.  Co.  v. 
15  Am.  Rep.  153.  Snyder,  54  Ohio  St.  86,  43  N,  E.  325, 

8.  Vonderbank  v.   Schmidt,  44  La.  31  L.R.A.  657. 

Ann.  264,  10   So.  616,  32  A.   S.  R.  Note:  15  L.R.A.  463. 

336,  15  L.R.A.  462.  See  infra,  par.  9,  10. 

9.  Hoxie  V.  Chaney,  143  Mass.  592,  12.  See  Trademarks,  Trade  Naices 
10  N.  E.  713,  58  Am.  Rep.  149;  George  and  Unfair  Competition. 

G.  Fox  Co.  V.  Glynn,  191  Mass.  344,  18.  Vonderbank  v.  Schmidt,  44  La, 
78  N.  E.  89,  114  A.  S.  R.  619,  9  Ann.  264,  10  So.  616,  32  A.  S.  R.  336, 
L.R.A.(N.S.)  1096.  15  L.R.A.  462. 

10.  Brown  v.  Benzinger,  118  Md.  29,       14.  See  supra,  par.  2. 
84   Atl.    79,    Ann.    Cas.   1914B   582; 
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case  of  a  commercial  house  the  reputation  for  fair  dealing,^^  and  in 
professional  business  the  reputation  for  skill  and  ability.^*  The  lat- 
ter, it  is  said,  attaches  to  and  follows  the  person.^'  So  the  personal 
knowledge  of  a  sales  agent  located  at  a  commercial  center,  acquired 
in  the  sale  of  his  line  there,  his  experience  in  the  business,  his 
acquaintance  with  available  salesmen  and  with  probable  customers, 
and  his  ability  to  secure  a  similar  agency  in  a  rival  house,  may  be 
found  to  constitute  what  the  parties  refer  to  as  goodwill  which  his 
principal  purchases  from  him  when  placing  another  person  in  charge 
of  the  agency,  so  as  to  form  a  consideration  for  the  amount  agreed  to 
be  paid  therefor.*®  Time  may  be,  and  usually  is,  an  element  of  good- 
will. In  other  words,  goodwill  is  highly  mutable."  But  it  has  been 
held  that  the  interruption  of  the  business  for  a  short  time  in  the 
absence  of  evidence  fliat  the  goodwill  was  thereby  injured,  is  no 
ground  for  the  recovery  of  damages.'*  The  stock  of  merchandise  *  or 
fixtures  *  are  not  inseparable  elements  of  goodwill.*  It  has  been  held 
that  where  there  is  no  competition  there  can  be  no  goodwill,  because 
customers  are  retained  under  such  conditions  by  compulsion,  not 
by  their  voluntary  choice,*  or,  if  the  business  is  considered  to  have 
a  goodwill,  it  will  be  held  of  little  or  no  commercial  value  because 
of  the  monopoly.* 

5.  Taxation  of  Goodwill  and  Inclnsion  in  Valuation  of  Corporate 
Property. — ^It  has  frequently  been  held  that  goodwill  is  not  a  prop- 
erty right  subject  to  taxation,*  yet,  apparently  as  a  consequence  of 
the  franchise  tax,  the  tax  on  the  corporate  receipts,  and  the  idea  of 

15.  Sessinghaus  Mill.  Co.  v.  Hane-  (L.  ed.)  382,  15  Ann.  Cas.  1034,  48 
blink,  247  Mo.  212,  152  S.  W.  354,  L.R.A.(N.S.)  1134;  Kennebec  Water 
Ann.  Cas.  1914B  875.  Dist.  v.   Watervilie,  97   Me.  185,  54 

16.  Morgan  ▼.  Sehuyler,  79  N.  Y.  Atl.  6,  60  L.R.A.  856.  See  also  Cedar 
490,  35  Ajm.  Rep.  543  (dentists).  Rapids  Gas  Light  Co.  v.  Cedar  Rap- 

17.  Foss  ▼.  Roby,  195  Mass.  292,  ids,  144  la.  426,  120  N.  W.  966,  138 
81  N.  E.  199,  11  Ann.  Cas.  571,  10  A.  S.  R.  299,  48  L.R.A.(N.S.)  1025; 
L.R.A.(N.S.)  1200.  Appleton  Waterworks  Co.  v.  Railroad 

18.  Gordon  v.  Knott,  199  Mass;  173,  Commission,  154  Wis.  121,  142  N.  W. 
85  N.  E.  184,  19  L.R.A.(N.S.)   762.  476,  Ann.  Cas.  1915B  1160,  47  L.R.A. 

19.  Metropolitan  Bank  v.  St.  Louis  (N.S.)   770. 

Dispatch  Co.,  149  U.  S.  436,  13  S.  Notes:  47  L.R.A.(N.S.)  781;  48 
Ct.  944,  37  U.  S.  (L.  ed.)   799;  Sea-  LR  A  (NS  )  1147 

^V\l'a^'l°'%'  T  dnn  ^i«'  f^f  '^'  ^"^^"^  ^-  0°^'*^^  W^t«'  Co.,  218 
Txr  Q  w«•^\„ow«^;r.:^^  ^'  S.  180,  30  S.  Ct.  615,  54  U.  S. 

^''20.-U'J  iTein;%  N.  Y.  409,  (^,  -^)  ,''''s'l^?;,tt'L^-i«rR'i 
Qn   A«»    Jiarx    ^11    rK^Wv^  "-  Hart  v.  Smith,  159  Fed.  182,  64 

1.  Note?3  UR  a!  7^9  ^^'  N.  E.  661,  95  A.  S.  R.  280,  58  L.R.A. 

2.  Lewis  V.  Seabury,  74  N.  Y.  409,  949;  Com.  v.  Kentucky  Distilleries, 
30  Am.  Rep.  311   (bakery).  etc.,  Co.,  132  Ky.  521,  116  S.  W.  766, 

S.  Note:  3  L.R.A.  769.  136  A.  S.  R.  186,  18  Ann.  Cas.  1156, 

4.  WiUcox  V.  Consolidated  Gas  Co.,  21  L.R.A.(N.S.)  30  (dictum);  Detroit 

212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S.   Citizens'  St.  R.  Co.  v.  Common  Coun- 
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taxing  corporate  property  as  a  unit,  all  of  which  are  largely  of  modem 
growth,^  it  is  now  coming  more  to  be  recognized  that  in  determining 
the  value  of  corporate  stock  for  purposes  of  taxation,  according  to 
statute,  the  value  of  the  goodwill  of  the  corporation  must  be  con- 
sidered in  connection  with  the  other  assets  in  determining  the  value 
of  the  stock.*  As  has  already  been  seen  a  concern  which  enjoys  a 
monopoly  in  its  line  cannot  acquire  a  goodwill,*  and  this  is  the  reason 
usually  given  for  not  allowing  for  goodwill  in  public  service  property 
valuations.^®  In  estimating  the  value  of  the  property  of  a  public 
service  corporation  for  the  purpose  of  determining  the  reasonaUIeness 
of  the  statutory  price  to  be  charged  for  its  commodity,  no  allowance 
can  be  made  for  goodwill  if  the  corporation  has  a  monopoly  of  the 
business.**  But  in  all  cases  where  competition  actually  exists  good- 
will is  as  important  an  asset  of  a  public  utility  company  as  of  any 
other  concern,**  and  it  has  been  pointed  out  that  even  in  cases  where 
competition  does  not  exist,  goodwill  in  the  sense  of  favorable  regard 
may  be  a  valuable  asset  in  fact,  if  not  in  theory.** 

II.  Sale  or  Transfer  op  Goodwill 

6.  In  General. — ^Goodwill  may  be  bought  and  sold  in  connection 
with  a  business  as  an  incident  thereof,*^  and  is  a  valid  consideration 
for  a  note  although  the  business  subsequently  proves  unsuccessful.** 
It  may  be  sold  by  order  of  the  court,**  and  it  has  been  held  that  on 
the  sale  under  an  execution  of  the  types,  presses  and  other  property 

cU  of  Detroit,  125  Mich.  673,  85  N.  W.  12.  Note:  48  L.R^.(N.S.)  1149. 

96,  86  N.  W.  809,  84  A.  S.  R.  589.  13.  Note:  48  L.R.A.(N.S.)   1151. 

Notes:  136  A.  S.  R.  192;  58  L.R.A.  14.  Camden  v.  Stuart,  144  U.  S.  104, 

566.  12  S.  Ct  585,  36  U.  S.  (L.  ed.)  363; 

7.  See  Taxation.  Smock  v.   Pierson,   68   Ind.   405,   34 

8.  People  V.  Roberts,  159  N.  Y.  70,  Am.  Rep.  269;  Bergamini  v.  Bastian, 
53  N.  E.  685,  45  L.R.A.  126.  35  La.  Ann.   60,  48  Am.  Rep.  216; 

Note:  58  L.R.A.  566.  Haugen  v.  Sundseth,  106  Minn.  129, 

9.  See  supra,  par.  3.  18   N.   W.   666,   16   Ann.    Cas.   259; 

10.  Willeox  V.  Consolidated  Gas.  Co.  Webster  v.  Buss,  61  N.  H.  40,  6C  Am. 
of  New  York,  212  U.  S.  19,  29  S.  Ct.  Rep.  317;  Glen,  etc.,  Mfg.  Co.  v.  Hall, 
192,  53  U.  S.  (L.  ed.)  382,  15  Ann.  61  N.  Y.  266, 19  Am.  Rep.  278;  Cowan 
Cas.  1034,  48  L.R.A.(N.S.)  1134  and  v.  Fairbrother,  118  N.  C.  406,  24  S. 
note.  E.  212,  54  A.  S.  R.  733,  32  L.R.A. 

11.  Willeox  V.  Consolidated  Gas  Co.,  829  (newspaper) ;  Snvder  Mfg.  Co.  v. 
212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S.  Snyder,  54  Ohio  St.  86,  43  N.  E.  325, 
(L.  ed.)   382,  15  Ann.  Cas.  1034,  48  31  L.R.A.  657  (partnership). 
L.R.A.(N.S.)    1134   and   note;    Cedar       Note:  3  L,R.A.  769. 

Rapids  Gas  Light  Co.  v.  Cedar  Rapids,  15.  Smock  v.  Pierson,  68  Ind.  405, 

223  U.  S.  655,  32  S.  Ct.  389,  56  U.  34  Am.  Rep.  269. 

S.   (L.  ed.)   594;   Cedar  Rapids  Gas  16.  Smock  v.  Pierson,  68  Ind.  405, 

light  Co.  V.   Cedar  Rapids,  144  la.  34  Am.  Rep.  369  (dictum) ;  Glen,  etc, 

426,   120  N.  W.   966,   138  A.   S.   R.  Mfg.  Co.  v.  Hall,  61  N.  Y.  226, 19  Am. 

299,  48  L.R.A.(N.S.)  1025.  Rep.  278  (dictum). 
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connected  with  the  publication  of  a  newspaper  the  subscription  list 
passes  as  an  accessory.*'  There  is,  however,  authority  to  the  effect 
that  the  goodwill  of  a  business  cannot  be  reached  by  a  creditor's  bill.** 
It  seems  that  a  stockholder  in  a  corporation  has  no  interest  in  the 
goodwill  of  the  corporation  which  he  can  sell,**  though  he  may  make 
an  agreement  with  the  purchaser  of  his  stock  that  he  will  not  injure 
the  goodwill  of  the  corporation  by  engaging  in  a  competing  business.*® 
It  is  provided  by  statute  in  some  states  that  a  partner  has  no  power, 
as  such  alone,  to  sell  the  goodwill  of  the  partnership  business,*  but 
the  transfer  may  be  effected  by  the  combined  action  of  all  the  part- 
ners.' The  goodwill  of  a  professional  business  or  practice  may  be 
sold  or  transferred,'  and  a  bargain  made  between  professional  men 
in  order  to  realize  the  goodwill  of  a  practice  is  not  fraud  or  deception 
of  the  public  such  as  will  avoid  the  contract  of  sale>  It  has  been 
held,  however,  that  there  can  be  no  forced  sale  or  transfer  in  invitum 
of  the  goodwill  of  a  professional  practice  so  far  as  it  is  based  on  pro- 
fessional reputation  and  standing.*  In  an  appropriate  case  it  would 
seem  that  specific  performance  of  a  contract  for  the  sale  of  the  good- 
will of  a  business  may  be  decreed  •  in  accordance  with  the  usual  rules 
controlling  the  granting  of  such  affirmative  relief  in  the  case  of  con- 
tracts generally.' 

7.  Validity  of  Restrictions  in  Contract  for  Sale  of  Goodwill. — ^A 
general  discussion  of  the  subject  of  contracts  in  restraint  of  trade  is 
found  elsewhere  in  this  work,®  but  in  a  sense  all  contracts  for  the 
sale  of  a  business  or  occupation  wherein  the  seller  is  restricted  in  any 
degree  from  remaining  in  or  re-entering  that  business  or  occupation 
contain  elements  of  goodwill,  although  perhaps  not  expressly  known 
by  that  name,  and  in  this  connection  it  is  necessary  to  advert  to  the 
subject.  It  is  of  the  utmost  importance  that  the  parties  in  contracting 
for  the  sale  or  trismsfer  of  the  goodwill  of  a  business  be  allowed  suffi- 

17.  McFarland  v.  Stewart,  2  Watts  (physicians) ;  Slack  v.  Suddoth,  102 
(Pa.)  Ill,  26  Am.  Dec.  109  and  note.  Tenn.  375,  52  S.  W.  180,  73  A.  S.  R. 

18.  Note:  Ann.  Cas.  1914B  961.  881  and  note,   43  L.R.A.   589.     See 

19.  Merchants'  Ad-Sign  Co.  v.  Ster-  also  MeCurry  v.  Gibson,  108  Ala.  451, 
ling,  124  Cal.  429,  57  Pac.  468,  71  54  A.  S.  R.  177  (physician) ;  Cook  t. 
A.  S.  R.  94,  46  LJt.A.  142.  Johnson,  47  Conn,  176,  36  Am.  Rep. 

20.  See  infra,  par.  7.  64. 

1.  Kelly  V.  Pierce,  16  N.  D.  234,       Note:  92  Am.  Dec.  765. 

112  N.  W.  995,  12  L.R.A.(N.S.)  180;  4.  See  Contracts,  vol.  6,  p.  722. 

Griffing  v.  Dunn,  23  S.  D.  141,  120  6.  Slack  v.  Saddoth,  102  Tenn.  375, 

N.  W.  890,  20  Ann.  Cas.  579  and  note.  52  S.  W.  180,  73  A.  S.  R.  881,  45 

2.  Note:  19  Eng,  Rul.  Cas.  664.  L.R.A.  589. 

3.  Hoyt  V.  Holly,  39  Conn.  326,  12  6.  Beard  v.  Dennis,  6  Ind.  200,  63 
Am.  Rep.  390   (physician) ;  Pohlman  Am.  Dec.  380. 

V.  Dawson,  63  Kan.  471,  65  Pac.  689,      7.  See  Specific  Pebpormancb. 
88  A.  S.  R.  249  and  note,  54  L.R.A,       8.  See  CoNTBAOrsj  vol.  6,  pp.  680, 
913  (barber) ;  Gilman  v.  Dwight,  13  286,  785,  874,  895,  902,  1018. 
Gray   (Mass.)   356,  74  Am.  Dec.  634 
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cieot  freedom  to  give  effect  to  the  contract,  and  to  the  extent  that  the 
seller  of  this  species  of  property  is  at  liberty  to  come  into  competition 
with  the  purchaser,  the  market  valae  of  what  is  sold  must  fall  below 
that  of  the  untrammeled  right  to  freedom  from  competition  in  the 
whole  field  from  which  the  former  derived  the  support  of  his  business.* 
It  is  the  restraint  of  the  seller  which  makes  the  goodwill  of  a  business 
the  subject  of  purchase  and  sale,^^  and  agreements  of  this  nature  are, 
therefore,  an  exception  to  the  general  rule  against  covenants  in 
restraint  of  trade,^^  and  if  reasonable,  are  valid  and  enforceable.^* 
So  a  covenant  not  to  impair  or  injure  in  any  manner  the  goodwill 
of  a  business  is  not  invalid,  as  being  in  undue  restraint  of  trade,  when 
made  between  outgoing  partners  and  the  remaining  partner  of  a 
iirm.^'  It  is  generally  held  that  the  fact  that  this  class  of  contracts 
is  unlimited  in  time  does  not  destroy  their  validity,^^  although  there 

9.  Kramer  ▼.  Old,  119  N.  C.  1,  Dec.  634;  Morse  Twist  Drill,  etc.,  Co. 
25  S.  E.  813,  56  A.  S.  R.  650,  34  v.  Morse,  103  Mass.  73,  4  Am.  Rep. 
L.R.A.  389.  513;  Anchor  Electric  Co.  v.  Hawkes, 

10.  Guerand  v.  Dandelet,  32  Md.  171  Mass.  101,  50  N.  E.  509,  68  A. 
561,  3  Am.  Rep.  164.  S.  R.  403,  41  L.R.A.  189;  Hubbard 

11.  McCurry  v.  Gibson,  108  Ala.  v.  Miller,  27  Mich.  15,  15  Am.  Rep. 
451,  18  So.  806,  54  A.  S.  R.  177 ;  153 ;  Up  River  Ice  Co.  v.  Denier,  114 
Merchants'  Ad-Sign  Co.  v.  Sterling,  Mich.  296,  72  N.  W.  157,  68  A.  S.  R. 
124  Cal.  429,  57  Pac.  468,  71  A.  S.  480;  Trenton  Potteries  Co.  v.  Oli- 
R.  94,  46  L.R.A.  142  (holding  the  con-  phant,  58  N.  J.  Eq.  507,  43  Atl.  723, 
tract  an  illegal  restraint  of  trade  in  78  A.  S.  R.  612,  46  L.R.A.  255 ;  Cowan 
violation  of  statute  on  the  grounds  that  v.  Fairbrother,  118  N.  C.  406,  24  S. 
no  element  of  goodwill  entered  into  E.  212,  54  A.  S.  R.  733,  32  L.R.A. 
the  transaction);  Cook  v.  Johnson,  47  829;  Lufkin  Rule  Co.  v.  Fringeli,  57 
Conn.  175,  36  Am.  Rep.  64;  Pohlman  Ohio  St.  596,  49  N.  E.  1030,  63  A. 
V.  Dawson,  63  Kan.  471,  65  Pac.  689,  S.  R.  736,  41  L.R.A.  185;  Raymond  v. 
88  A.  S.  R.  249  and  note,  54  L.R.A.  Yarrington,  96  Tex.  443,  72  S.  W.  580, 
913;  Moorman  v.  Parkeraon,  131  La.  73  S.  W.  800,  97  A.  S.  R.  914,  62 
204,    59    So.    122,   Ann.    Cas.    1914A  LR.A.  962. 

1150;  Haugen  v.  Sundseth,  106  Minn.  13.  Angier    v.    Webber,    14    Allen 

129,  118  N.W.  666, 16  Ann.  Cas.  259;  (Mass.)    211,  92   Am.   Dec.   748  and 

Diamond   Match    Co.   v.   Roeber,  106  note. 

NT.  Y.  473,  13  N.  E.  419,  60  Am.  Rep.  14.  Guerand   v.    Dandelet,    32    Md. 

464;   Morgan  v.   Perhamus,   36   Ohio  561,  3  Am.  Rep.  164;  Foss  v.  Roby, 

St.  517,  38  Am.  .Rep.  607;  Washburn  195  Mass.  292,  81  N.  E.  199,  11  Ann. 

V.  Dosch,  68  Wis.  436,  32  N.  W.  551,  Cas.  571,  10  L.R.A.(N.S.)  1200.  Up 

60  Am.  Rep.  873   (store).  River   Ice   Co.   v.   Denier,   114   Mich. 

Notes:  52  A.  S.  R.  74;  68  A.  S.  296,  72  N.  W.  157,  68  A.  S.  R.  480; 

R.  487.  French  v.  Parker,  16  R.  I.  219,  14 

12.  Gregory  v.  Spieker,  110  Cal.  Atl.  870,  27  A.  S.  R.  733;  Southworth 
150,  42  Pac.  576,  52  A.  S.  R.  70  and  v.  Davison,  106  Minn.  119,  118  N.  W\ 
note;  Beard  v.  Dennis,  6  Ind.  200,  63  363,  16  Ann.  Cas.  253  and  note,  19 
Am.  Dee.  380;  Chapin  v.  Brown,  83  L.R.A.(N.S.)  769;  Webster  v.  Buss, 
la.  156,  48  N.  W.  1074,  32  A.  S.  R.  61  N.  H.  40,  60  Am.  Rep.  317. 

297,  12  L.R.A.  428;  Swigert  v.  Tilden,  If  a  statute  authorizes  the  seller  of 
121  la.  650,  97  N.  W.  82,  100  A.  S.  a  business  to  agree  with  the  purchaser 
R.  374,  63  L.R.A.  608 ;  Oilman  v.  not  to  carry  on  a  similar  business  so 
Dwight,  13  Gray  (Mass.)  356,  74  Am.   long  as  the  purchaser  or  his  successor 
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ig  authority  apparently  to  the  contrary.^*  If,  howev^,  unlimited  both 
as  to  time  and  place  sueh  contracts  have  ifrequentiy  been  held  in- 
valid.^* Furthermcnre,  where  an  agreement  tends  to  create  a  monop- 
oly and  the  interest  of  the  public  in  the  nonenforcement  thereof 
outweighs  the  interest  of  the  purchaser  in  its  enforcement,  such  agree* 
ment  has  been  held  void.^^  The  restraint  to  be  lawful  must  be 
confined  within  reasonable  limits,^®  and  the  test  of  the  reasonable- 
ness of  the  territorial  limit  covered  by  such  contracts  is  involved  in 
the  question  whether  the  area  described  in  the  contract  is  greater 
than  it  is  necessary  to  make  it  in  order  to  protect  the  purchaser  from 
competition  in  his  efforts  to  hold  and  get  the  full'  benefit  of  the  busi- 
ness or  right  of  competition  bought  by  him.^* 

8.  Contracts  for  Sale  of  Business  Omitting  to  Mention  Goodwill. — 
Where  a  contract  for  the  sale  and  transfer  of  a  business  omits  to 
mention  the  goodwill,  the  presumption  is  that  it  was  the  intention 
of  the  parties  that  the  goodwill  should  pass  with  the  other  assets.*^ 
This  necessarily  results  from  the  fact  that  the  goodwill  cannot  exist 
except  in  connection  with  the  business.*  Where  the  tangible  prop- 
erty sold  on  execution,*  or  by  a  receiver,*  or  an  assignment  for  the 
benefit  of  creditors  is  made  and  the  trustee  sells  the  property  intact, 
it  appearing  that  the  goodwill  is  not  personal  in  its  character  and 
that  it  was  intended  that  the  purchaser  should  succeed  thereto,*  or 
the  nature  of  the  property  is  such  that  it  would  be  of  much  reduced 
value  apart  therefrom,*  the  goodwill  passes  to  the  purchaser  with 

in  interest  carries  on  a  like  business,  a  Chaney,  143  Mass.  592,  10  N.  E.  713, 

eontract   which,   on   its   face,   is   not  58  Am.  Rep.  149;  Lothrop  Pnb.  Co. 

limited  in  time,  is  not  wholly  void,  v.  Lothrop,  etc.,  Co.,  191  Mass.  353, 

but  is  enforceable  to  the  extent  that  it  77  N.  E.  841,  5  L.B.A.(N.S.)  1077; 

does    not    transcend    the    permissive  Webster  v.  Buss,  61  N.  H.  40,  60  Am. 

clause    of   the   statute.     Gregory   v.  Rep.  317  dictum. 

Spieker,  110  Cal.  150,  42  Pac.  576,  Notes:    5    L.B.A.(N.S.)    1078;    18 

52  A.  S.  R.  70.  Ann.  Cas.  433. 

15.  Chapin  v.  Brown,  83  la.  156,  1.  Didlake  v.  B.  F.  Roden  Grocery 
48  N.  W.  1074,  32  A.  S.  R.  297,  12  Co.,  160  Ala.  484,  49  So.  384,  18 
L.R.A.  428.  Ann.  Cas.  430,  22  L.R.A.(N.S.)  907. 

16.  Note:  16  Ann.  Cas.  258.  2.  MeFarland  v.  Stewart,  2  Watts 

17.  Lufkin  Rule  Co.  v.  Fringeli,  57  (Pa.)  Ill,  26  Am.  Dec.  109. 

Ohio  St.  596,  49  N.  B.  1030,  63  A.  3.  Snyder  Mfg.  Co.  v.  Snyder,  54 

S.  R.  736,  41  L.R.A.  185.  Ohio  St.  86,  43  N.  E,  325,  31  L.R.A. 

18.  Beard  v.  Dennis,  6  Ind.  200,  63  657;  Fish  Bros.  Wagon  Co.  v.  La  Belle 
Am.  Dec.  380;  Guerand  v.  Dandelet,  Wagon  Works,  82  Wis.  546,  52  N. 
32  Md.  561,  3  Am.  Rep.  164;  Bishop  W.  595,  33  A.  S.  R.  72,  16  L.R.A. 
V.  Palmer,  146  Mass.  469,  16  N.  E.  453. 

299,  4  A,  S.  R.  339.  4.  Wilmer  v.  Thomas,  74  Md.  485, 

19.  Kramer  v.   Old,  119  N.   C.  1,  22  Atl.  403,  13  L.R.A.  380. 

25  S.  E.  813,  56  A.  S.  R.  650,  34  5.  Lothrop  Pub.  Co.  v.  Lothrop,  etc., 

L.R.A.  389.  Co.,  191  Mass.  353,  77  N.  E.  841,  5 

20.  Wilmer  v.  Thomas,  74  Md.  485,  L.R.A.(N.S.)  1077  and  note. 
22  Atl.  403,  13  L.R.A.  380;  Hozie  v. 
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the  other  assets  of  the  business  without  an  express  mention  thereof. 
The  rights  of  the  parties  on  the  sale  of  the  business  of  a  copartner- 
ship, or  a  sale  by  one  of  the  copartners  of  his  interest  in  the  firm,  there 
being  no  agreement  as  to  the  goodwill  or  the  rights  of  the  parties 
in  respect  thereto,  is  treated  elsewhere  in  this  article.* 

9.  Use  of  Name,  Trademark,  etc. — The  subject  of  trademarks  and 
trade  names  is  treated  at  length  elsewhere  in  this  article,'  as  are 
questions  arising  under  the  right  to  the  use  of  firm  names,^  but  it 
is  apparent  that  questions  relating  to  these  matters  are  peculiarly 
associated  with  the  law  of  goodwill.  Thus  the  infringement  of  a 
trade  name  has  been  spoken  of  as  an  attempt  to  appropriate  wrong- 
fully the  goodwill  of  a  business.*  Where  the  contract  for  the  sale 
of  a  business  and  goodwill  contains  stipulations  as  to  the  use  of  the 
name  it  will,  of  course,  be  enforced  according  to  its  tenor,**  and  the 
right  to  the  use  of  the  name  may  be  assigned  as  an  incident  of  the 
goodwill.**  But  if  the  contract  makes  no  mention  of  such  right, 
the  purchaser  is  not  entitled  to  use  the  former  owner's  name,**  even 
though  the  former  owner  is  no  longer  living.*'  It  seems,  however, 
to  be  well  settled  that  the  purchaser  whether  of  a  copartnership,** 
or  other  owner,**  may  always  use  the  name  of  his  predecessor  or 
the  particular  style  employed  by  him,  for  the  purpose  of  showing 
that  he  has  succeeded  to  that  business,  unless  there  is  some  evidence 
of  a  different  intention  or  understanding.**  There  is  also  authority 
to  the  effect  that  the  trade  name  or  mark,  although  not  specifically 
mentioned,  accompanies  the  goodwill  when  used  to  designate  the 
product  of  the  business,*'  and  that  the  successor  to  the  goodwill  of 

6.  See  infra,  par.  16.  336,  5  C.  C.  A.  305,  20  L.R.A.  733 

7.  See  Trademarks,  Trade  Names  (sale  of  local  ae^ency  by  foreign  firm). 
AND  Unfahi  Competition.  IS.  Note:  15  L.R.A.  462. 

8.  See  Corporations,  vol.  7,  p.  132  14.  Menendez  v.  Holt,  128  U.  S. 
et  seq.;  Partnership.  514,  9  S.  Ct.  143,  32  U.  S.  (L.  ed.) 

9.  Russia  Cement  Co.  v.  Le  Page,  526;  Brown  Chemical  Co.  v.  Meyer, 
147  Mass.  206,  17  N.  E.  304,  9  A.  S.  139  U.  S.  540,  11  S.  Ct.  625,  35  U. 
R.  685.  S.  (L.  ed.)  247;  Morgan  v.  Schuyler, 

10.  Bagby,  etc.,  Co.  v.  Rivers,  87  79  N.  Y.  490,  35  Am.  Rep.  543  (den- 
Md.  400,  40  Atl.  171,  67  A.  S.  R.  357,  tists) ;  Snyder  Mfg.  Co.  v.  Snyder, 
40  L.R.A.  632.                                   '  54   Ohio   St.   86,   43   N.   E.   325,   31 

11.  Brown  Chemical  Co.  v.  Meyer,  L.R.A.  657. 

139  U.  S.  540,  11  S.  Ct.  625,  35  U.  Note:  15  L.R.A.  463. 

S.    (L.  ed.)   247;  Grow  v.  Seligman,  16.  Note:  15  L.R.A.  462. 

47  Mich.  607,  11  N.  W.  404,  41  Am.  16.  Morgan  v.  Schuyler,  79  N.  Y. 

Rep.  737.  490,  35  Am.  Rep.  543. 

12.  Vonderbank  v.  Schmidt,  44  La.  17.  Hoxie  v.  Chaney,  143  Mass.  592, 
Ann.  264,  10  So.  616,  32  A.  S.  R.  10  N.  E.  713,  58  Am.  Rep.  149;  Fish 
336,  15  L.R.A.  462  and  note;  Morgan  Bros.  Wagon  Co.  v.  La  Belle  Wagon 
V.  Schuyler,  79  N.  Y.  490,  35  Am.  Rep.  Works,  82  Wis.  646,  52  N.  W.  595, 
543  (dentists).  See  also  Knoedler  v.  33  A.  S.  R.  72,  16  L.R.A.  453. 
Glaenzer,  55  Fed.  895,  14  U.  S.  App. 
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a  business  may  designate  the  product  of  the  business  by  the  same 
terms  that  the  former  owner  employed.^*  A  sale  by  a  publisher's 
assignee  of  the  property  of  the  corporation  has  been  held  to  include 
the  right  to  use  the  publisher's  name  but  only  as  to  the  books  already 
in  the  process  of  manufacture.**  The  right  of  the  seller  of  the  good- 
will to  employ  his  own  name  on  the  resumption  of  business  is  treated 
elsewhere  in  this  article.'* 

10.  Use  of  Firm  Name. — On  the  sale  or  dissolution  of  a  partner- 
ship it  is  usually  held  that  the  succeeding  partner  or  partners  have 
the  right  to  carry  on  the  business  under  the  old  name,*  and  this  rule 
has  even  been  extended  to  a  case  where  the  individual's  name  was 
the  only  one  that  appeared  in  the  name  of  the  firm.*  But  if  the 
business  is  of  a  professional  nature  and  it  was  understood  that  the 
retiring  partner  was  to  re-engage  in  the  same  business,  especially  in 
the  same  locality,  the  succeeding  partner  will  not  be  allowed  to  use 
the  name  of  the  retiring  partner,*  and  there  is  authority  that  where 
the  sale  is  between  copartners,  and  the  firm  name  consisted  of  the 
individual  names  of  the  members  of  the  firm,  the  retiring  copart- 
ner may  adopt  a  name  similar  or  identical  to  that  of  the  old  firm.^ 
He  may  not,  however,  use  his  own  name  so  as  to  deceive  and  mis- 
lead the  public* 

11.  Protection  of  Rights  of  Purchaser. — Goodwill  will  not  be  pro- 
tected from  the  competition  of  a  rival,*  but  it  has  been  held  that  if 
the  seller  stipulates  that  if  a  competitor  enters  the  field  the  purchase 
price  of  the  goodwill  will  be  returned,  the  stipulation  is  enforceable.' 
In  case  of  the  violation  of  his  contract  not  to  re-engage  in  the  same 
business,  relief  will  be  granted  against  the  seller  of  the  goodwill, 
despite  the  fact  that  the  business  is  being  carried  on  under  another 
name,  or  by  another  person,  or  the  name  of  such  other  is  used  as 

18.  Hairs  Safe  Co.  v.  Herring-Hall-       Note:  96  A.  S,  R.  614;  15  L.R.A. 
Marvin  Safe  Co.,  146  Fed.  37,  76  C.   463;  19  Eng.  Rul.  Cas.  681. 

C.  A.  495, 14  L.B.A.(N.S.)  1182.    See       See  infra,  par.  16. 

generally,  Trade^carks,  Trade  Names       2.  Cliurton  v.  Douglas,  Johns.  Ch. 

AND  Unpair  CoMPKrrnoKT.  174,  28  L.  J.  Ch.  841,  19  Eng.  Rid. 

19.  Lothrop   Pub.    Co.  v.   Lothrop,  Cas.  666. 

etc.,  Co.,  191  Mass.  353,  77  N.  E.  841,  8.  Mor^n  v.  Schuyler,  79  N.  Y.  490, 

5  L.R.A.(N.S.)  1077.  35  Am.  Rep.  543  (dentists). 

20.  See  infra,  par.  13.  4.  Williams   v.   Farrand,   88   Mich. 
1.  Myers  v.  Kalamazoo  Buggy  Co.,  473,  50  N.  W.  446,  14  L.R.A.  161. 

54  Mich.  215,  19  N.  W.  961,  20  N.  6.  Vonderbank  v.   Schmidt,  44  La. 

W.  545,  52  Am.  Rep.  811;  Morgan. v.  Ann.  264, 10  So.  616,  32  A.  S.  R.  336, 

Schuyler,  79  N.  Y.  490,  35  Am.  Rep.  15   L.R.A.   462, 

543  (plaintiff  in  this  case  was  the  retir-  6.  Snowden  v.  Noah,  Hopk.  (N.  Y.) 

ing  partner);  Slater  v.  Slater,  175  N.  347,   14   Am.   Dec.   547;   Harkinson's 

Y.  143,  67  N.  E.  224,  96  A.   S.  R.  Appeal,  78  Pa.  St.  196,  21  Am.  Rep. 

605  and  note,  61  L.R.A.  796;  Brass,  9. 

etc.,  Works  Co.  v.  Payne,  50  Ohio  St.  7.  Oilman     v.     Dwight,     13     Gray 

115,  33  N.  E.  88,  19  L.R.A.  82.  (Mass.)  356,  74  Am.  Dec.  634. 
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a  mere  cover  or  blind  to  conceal  the  interest  of  the  seller,  provided 
it  clearly  appears  that  the  seller  is  connected  with  the  competing 
concern  and  aggressively  acting  with  or  for  it  to  the  injury  of  the 
plaintiff.^  Having  stipulated  that  he  will  not  again  re-engage  in 
the  business  he  will  not  be  allowed  to  re-enter  the  same  line  of  busi- 
ness as  an  employee  of  another.*  So  the  purchaser  of  the  goodwill 
of  a  business  will  be  protected  against  a  seller  who  to  avoid  his  cove- 
nant not  to  enter  into  competition  with  the  purchaser  accomplishes 
that  result  by  organizing  a  corporation  and  operating  through  it.^* 
It  has  been  held,  however,  that  where  the  business  is  carried  on  in 
good  faith  by  a  third  person,  the  mere  fact  that  the  latter  receives 
pecuniary  assistance  from  the  seller  does  not  entitle  the  purchaser 
to  relief.** 

12.  Sale  of  Goodwill  as  Precluding  Resumption  of  Business  by 
Seller* — ^A  person  on  the  sale  of  the  goodwill  of  his  business  is  of 
course  bound  by  any  express  promises  or  agreements  which  he  has 
entered  into  relating  thereto,*'  provided  they  are  not  in  unreason- 
able restraint  of  trade,**  or  for  some  other  reason  unenforceable. 
In  some  jurisdictions  the  rule  seems  to  be  firmly  settled  that  one 
who  voluntarily  sells  the  goodwill  of  his  business  thereby  precludes 
himself  from  setting  up  a  competing  business  which  will  derogate  from 
the  goodwill  which  he  has  sold.*^  And  it  is  said  that  in  each  case  it 
is  a  question  of  fact  whether,  having  regard  to  the  character  of  the 
business  sold  and  that  set  up,  the  new  business  does  or  does  not  dero- 
gate from  the  grant  made  by  that  sale.*^     But  the  more  generally 

8.  Gre§rory  v.  Spieker,  110  Cal.  150,  S.  R.  403,  41  L.R.A.  189;  French  v. 
42  Pac.  576,  52  A.  S.  R.  70 ;  Guerand  Parker,  16  R.  I.  219,  14  Atl.  870,  27 
V.  Bandelet,  32  Md.  561,  3  Am.  Rep.   A.  S.  R.  733   (physician). 

164;  Old  Corner  Book  Store  v.  Up-  13.  See  supra,  par.  7,  11. 

ham,  194  Mass.  101,  80  N.  E.  228,  14.  Angler    v.    Webber,    14    Allen 

120  A.  S.  R.  532;  Up  River  Ice  Co.  v.  (Mass.)   211,  92  Am.  Dec  748;  Old 

Denier,  114  Mich.  296,  72  N.  W.  157,  Comer   Book    Store   v.   Upham,   194 

68  A.  S.  R.  480.  Mass.  101,  80  N.  E.  228,  120  A.  S.  R. 

9.  Pohlman  v.  Dawson,  63  Kan.  471,  532  (holding  that  the  seller  could  not 
66  Pac.  689,  88  A.  S.  R.  249,  54  L.R.A.  organize  or  be  interested  in  a  corpora- 
913;  Gordon  v.  Knott,  199  Mass.  173,  tion  carrying  on  rival  business) ;  Foss 
85  N.  E.  184,  19  L.R.A.(N.S.)  762.  v.  Roby,  195  Mass.  292,  81  N.  E.  199, 

10.  Old  Comer  Book  Store  v.  Up-  11  Ann.  Cas.  571  and  note,  10  L.R.A. 
ham,  194  Mass.  101,  80  N.  E.  228,  (N.S.)  1200;  Gordon  v.  Knott,  199 
120  A.  S.  R.  532;  Southworth  v.  Davi-  Mass.  173,  85  N.  E.  184,  19  L.R.A. 
son,  106  Minn.  119,  118  N.  W.  363,   (N.S.)  762  and  note. 

16  Ann.   Cas.  253,  19  L.R.A.(N.S.)  Note:  21  Ann.  Cas.  427. 

769;  Kramer  v.  Old,  119  N.  C.  1,  25  15.  Old  Comer  Book  Store  v.  Up- 

S.  E.  813,  56  A.  S.  R.  650,  34  L.R.A.  ham,  194  Mass.  101,  80  N.  E.  228, 

389.  120  A.  S.  R.  532.    And  see  Hozie  v. 

11.  Harkinson's  Appeal,  78  Pa.  St.  Chancy,  143  Mass.  592,  10  N.  E.  713, 
196,  21  Am.  Rep.  9.  58  Am.  Rep.  149  (ah'eady  cited  as  an 

12.  Anchor  Electric  Co.  v.  Hawkes,  exception  to  the  Massachusetts  rule). 
171  Mass.  101,  50  N.  E.  509,  68  A. 
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accepted  doctrine  is  that  in  the  absence  of  an  express  covenant,  there  i» 
nothing  to  prevent  him  from  re-establishing  himself  in  the  same 
business  provided  he  does  nothing  to  injure  the  good  disposition  of 
the  public  towards  the  old  place  of  business,  or  to  impair  any  of  the 
advantages  which  the  purchaser  has  properly  acquired  by  the  pur- 
chase of  the  goodwill  of  the  old  customers  *•  in  the  same  vicinity ;  *' 
and  where  a  duly  executed,  formal  written  contract  of  sale  of  a  mer- 
cantile business  contains  no  restriction  on  the  right  of  the  seller  to 
re-engage  in  the  same  business,  oral  evidence  that  he  agreed  not  to 
do  so  is  inadmissible  as  varying  the  terms  of  the  written  instrument.^* 
By  some  authorities  a  distinction  is  made  between  a  sale  of  a  trade 
or  mercantile  business  and  a  sale  of  a  professional  business,  it  being 
held  that  in  the  latter  case  the  business  is  so  associated  with  the 
person  of  the  vendor  that  an  e^eement  not  to  engage  in  a  compet- 
ing business  will  be  implied  from  a  sale  of  the  goodwill.**  It  has 
frequently  been  held  that  a  sale  of  the  goodwill  of  a  copartnership 
in  connection  with  a  sale  of  the  business  binds  the  members  thereof 
individually,  as  well  as  copartners,**  but  there  is  authority  to  the 

16.  Enoedler  ▼.  Qlaenzer,  55  Fed.  Ann.  Cas.  1914B  582;  Von  Bremen  v. 
895,  14  U.  S.  App.  336,  5  C.  C.  A.  MacMonnies,  200  N.  Y.  41,  93  N.  E. 
305,  20  L.R.A.  733;  HalFs  Safe  Ck).  186,  21  Ann.  Cas.423,32  L.R.A.(N.S.) 
V.  Herring-Hall-Marvin  Safe  Co.,  146  293 ;  Washburn  v.  Dosch,  68  Wis.  436, 
Fed.  37,  76  C.  C.  A.  495,  14  L.R.A  32  N.  W.  511,  60  Am.  Rep.  873 
(N.S.)  1182;  Ranft  v.  Reimers,  200  (store);  Trego  v.  Hunt  [1896]  A.  C. 
lU.  386,  66  N.  E.  720,  60  L.R.A.  291;  7,  65  L.  J.  Ch.  1,  73  L.  T.  N,  S,  514, 
Beard  v.  Dennis,  6  Ind.  200,  63  Am.  44  W.  R.  225,  12  Eng.  Rul.  Cas.  442 
Dec.   380;    Williams   v.   Farrand,   88  and  note. 

Mich.  473,  50  N.  W.  446,  14  L.R.A.  Notes:  120  A.  S.  R.  538;  11  Ann. 

161;  Wessell  v.  Havens,  91  Neb.  426,  Cas.  573;  9  Eng.  Rul.  Cas.  681. 

136  N.  W.  70,  Ann.  Cas.  1913C  1377 ;  18.  Wessell  v.  Havens,  91  Neb.  426, 

Von  Bremen  v.  MacMonnies,  200  N.  Y.  136  N.  W.  70,  Ann.  Cas.  1913C  1377 

41,  93  N.  E.  186,  21  Ann.  Cas.  423,  and  note. 

32  L.R.A.(N.S.)  293;  Hall's  Appeal,  19.  Brown  v.  Benzinger,  118  Md.  29, 

60  Pa.  St.  458,  100  Am.  Dee.  584;  84  Atl   79,  Ann.  Cas.  1914B  582  and 

Bradford    ▼.    Montgomery    Furniture  note;  Foss  v.  Roby,  195  Mass.  292, 

Co.,  115  Tenn.  610,  92  S.  W.  1104,  81  N.  E.  199,  11  Ann.  Cas.  571,  10 

9  L.R.A.(N.S.)  979;  Churton  v.  Doug-  L.R.A.(N.S.)  1200  and  note;  Morgan 

las,  Johna.  174,  28  L.  J.  Ch.  841,  19  v.  Schuyler,  79  N.  Y.  490,  35  Am.  Rep. 

Eng.  Rnl.  Cas.  666.  543  (holding  eontra,  there  having  been 

Notes:  96  A.  S.  R.  613;  19  L.R.A.  an  understanding  that  the  parties  who 

(N.S.)  762;  19  L.R.A.(N.S.)  769;  11  were  partners  were  to  open  business 

Ann.   Cas.   573;    21   Ann.   Cas.  427;  for  themselves  after  dissolution). 

Ann.  Cas.  1914B  587.  Notes:    19    L.R.A. (N.S.)    764;    21 

17.  Knoedler  v.  Glaenzer,  55  Fed.  Ann.  Cas.  427. 

895,  14  U.  S.  App.  336,  5  C.  C.  A.  20.  Love  v.  Stidham,  18  App.  Cas. 
305,  20  L.R.A.  733 ;  Bergamini  v.  Bas-  (D.  C.)  306,  53  L.R.A.  397;  South- 
tian,  35  La.  Ann.  60,  48  Am.  Rep.  216  worth  v.  Davison,  106  Minn.  119,  118 
and  note ;  Vonderbank  v.  Schmidt,  44  N.  W.  363, 16  Ann.  Cas.  253, 19  L.R. A. 
La.  Ann.  264,  10  So.  616,  32  A.  S.  R.  (N.S.)  769  and  note;  Trenton  Pot- 
336,  15  L.R.A.  462  (hotel) ;  Brown  v.  terier  Co.  v.  Oliphant,  58  N.  J.  Eq. 
Benzinger,  118  Md.   29,  84  Atl.  79,  507,  43  Atl.  723,  78  A.  S.  R.  612,  46 
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effect  that  a  contract  by  which  a  partnership  making  a  sale  of  its 
business  binds  itself  by  the  partnership  name  not  to  re-engage  in 
such  business  for  a  certain  period  in  the  same  place,  though  signed 
by  the  individual  partners,  does  not  preclude  them  from  again  re- 
engaging in  such  business  as  individuals.^  Some  of  the  cases  tak- 
ing this  latter  view  are  founded  on  statutes  providing  that  a  partner 
has  no  authority  to  dispose  of  the  goodwill  of  the  business.*  Officers 
and  stockholders  of  a  corporation  who,  as  its  agents,  sell  its  business 
and  goodwill,  are  not,  merely  because  they  participate  in  the  sale 
and,  as  stockholders,  receive  its  benefits,  bound  by  the  stipulations 
of  the  contract  against  re-engaging  in  business,'  and  the  purchaser 
must  be  presumed  to  know  that  the  seller  has  no  vendible  interest 
in  such  goodwill.* 

13.  Extent  of  Seller's  Rights  on  Resuming  Business.— -There  are 
numerous  decisions  to  the  effect  that  the  seller  of  the  goodwill  of  a 
business  may,  on  resuming  business,  deal  with  old  customers  whose 
patronage,  apart  from  that  of  the  general  public,  he  does  not  solicit,* 
but  he  may  not  solicit  trade  from  customers  of  the  business  formerly 
conducted  by  him.*  And  it  has  been  held  that  when  one  has  agreed 
not  to  engage  in  the  same  business  within  certain  limits,  it  is  not 
necessary  in  order  to  establish  a  breach  to  show  that  he  has  solicited 
custom  within  the  prescribed  limits;  if  he  having  established  him- 
self in  the  same  business  outside  of  the  district,  systematically  and 
for  profit,  to  an  extent  to  constitute  the  carrying  on  of  a  business 
sent  to  the  houses  of  customers  within  the  district,  received  orders 
and  delivered  goods,  this  was  a  breach  of  the  covenant,  although  it 
was  done  at  the  request  of  the  customers  and  without  his  solicitation.^ 

L.R.A.  255 ;  Kramer  v.  Old,  119  N.  C.  Monnies,  200  N.  Y.  41,  93  N.  E.  186, 

1,  25  S.  E.  813,  56  A.  S.  R.  650,  34  21   Ann.   Gas.   423,  32   L.R.A.(N.S.) 

L.R.A.  389;  Welsh  v.  Morris,  81  Tex.  293. 

159,  16  S.  W.  744,  26  A.  S.  R.  801;  Notes:  50  Am.  Rep.  242;  12  Eng. 

Raymond  v.  Yarrington,  96  Tex.  443,  Rul.  Cas.  462. 

72  S.  W.  580,  73  S.  W.  800,  97  A.  6.  Ranft  v.  Reimers,  200  HI.  386, 

S.  R.  914,  62  L.R.A.  962.  65  N.  E.  720,  60  L.R.A.  291;  Hutch- 

1.  Streichen  v.  Fehleisen,  112  la.  inson  v.  Nay,  187  Mass.  262,  72  N.  E. 
612,  84  N.  W.  715,  51  L.R.A.  412.  974,  105  A.  S.  R.  390,  68  LJI.A.  186; 

2.  Kelly  v.  Pierce,  16  N.  D.  234,  Gordon  v.  Knott,  199  Mass.  173,  85 
112  N.  W.  995,  12  L.R.A.(N.S.)  180;  N.  E.  184, 19  L.R.A.(N.S.)  762;  Mvers 
Griffing  v.  Dunn,  23  S.  D.  141,  120  N.  v.  Kalamazoo  Buggv  Co.,  54  Mich. 
W.  890,  20  Ann.  Cas.  579  and  note.  215,  19  N.  W.  961,  20  N.  W.  545,  52 

3.  Hall's  Safe  Co.  v.  Herring-Hall-  Am.  Rep.  811;  Von  Bremen  v.  Mac- 
Marvin  Safe  Co.,  146  Fed.  37,  76  C.  Monnies,  200  N,  Y.  41,  93  N.  E.  186, 
C.  A.  495,  14  L.R.A.(N.S.)  1182.  21   Ann.    Cas.   423,   32  L.R.A.(N.S.) 

4.  Merchants'  Ad-Sign  Co.  v.  Ster-  293. 

ling,  124  Cal.  429,  57  Pac.  468,  71  Notes:  48  Am.  Rep.  223;  96  A.  S. 

A.  S.  R.  94,  46  L.R.A.  142.  R.  614;  19  L.R.A.(N.S.)  767,  769;  11 

5.  Hutchinson  v.  Nay,  187  Mass.  Ann.  Cas.  575;  Ann.  Cas.  1914B  587  j 
262,  72  N.  E.  974,  105  A.  S.  R.  390,  12  Eng.  Rul.  Cas.  462. 

68  L.R A.  186 ;  Von  Bremen  v.  Mac-       7.  Note :  50  Am.  Rep.  242, 
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However^  on  the  sale  by  a  copartner  of  his  interest  in  the  firm,  it 
has  frequently  been  held  that  on  re-engaging  in  business  he  may 
solicit  the  old  customers  of  the  firm.*  On  re-engaging  in  business 
the  seller  may  not  represent  his  business  as  the  same  formerly  con- 
ducted by  him.*  While  the  seller,  on  resuming  business,  may  employ 
his  own  name  in  the  usual  manner,^*  and  may  receive  mail  under 
the  old  name  on  resxmiption  of  business  under  that  name,^^  it  has 
been  held  that  he  may  not  employ  the  old  telephone  number  when 
the  business  sold  is  of  such  a  nature  that  most  orders  are  received 
by  telephone.^* 

14.  Assignment  of  Goodwill. — ^It  is  generally  held  that  where  the 
goodwill  of  a  business  is  sold  in  connection  with  the  business,  and 
the  seller  agrees  not  to  engage  in  a  similar  business,  such  goodwill 
and  contract  are  assignable  by  the  purchaser,^'  even  though  the 
assignment  and  contract  by  the  original  seller  do  not  refer  to  the 
''successors  and  assigns^'  of  the  purchase.  The  \ise  of  such  words 
or  their  equivalent  is  unnecessary  to  confer  the  right  of  subsequent 
assignment,^^  and  the  assignee  takes  under  the  assignment  all  tlie 
rights  and  interests  which  the  assignor  had  under  the  contract.** 
Where  the  purchaser  of  a  business  and  goodwill  sells  out  to  a  corpo- 
ration, it  has  been  held  that  the  assignment  of  the  business  and 
contract  for  the  purchase  thereof  carries  with  it  all  the  contractual 

8.  Williams  v.  Farrand,  88  Mich.  11.  Rauft  v.  Reimers,  200  HI.  386, 
473,   50  N.  W.  446,   14  L.R.A.  161.   65  N.  E.  720,  60  L.R.A.  291;  Myers 

Notes :  96  A.  S.  R.  614 ;  3  L.R.A.  v.  Kalamazoo  Buggy  Co.,  54  Mich.  215, 

770;  Ann.  Cas.  1914B  587;  19  Eng.  19  N.  W.  961,  20  N.  W.  545,  52  Am. 

Rul.  Cas.  681.  Rep.  811. 

9.  Hoxie  V.  Chaney,  143  Mass.  592,  12.  Ranft  v.  Reimers,  200  HI.  386, 
10  N.  E.  713,  58  Am.  Rep.  149;  Wil-  65  N.  E.  720,  60  L.R.A.  291. 

liams  V.  Farrand,  88  Mich.  473,  50  N.  13.  California  Steam  Nav.  Co.  v. 
W.  446, 14  L.R.A.  161;  HalPs  Appeal,  Wright,  6  Cal.  268,  65  Am.  Dec.  511; 
60  Pa.  St.  458,  100  Am.  Dec.  584;  Guerand  v.  Dandelet,  32  Md.  561,  3 
Fisli  Bros.  Wagon  Co.  v.  La  Belle  Am.  Rep.  164  (purchaser  a  partner- 
Wagon  Works,  82  Wis.  546,  52  N.  W.  ship  firm;  assignee  a  member  of  the 
595,  33  A.  S.  R.  72,  16  L.R.A.  453;  old  firm) ;  Up  River  Ice  Co.  v.  Denier, 
Churton  v.  Douglas,  Johns.  Ch.  174,  28  114  Mich.  296,  72  N.  W.  157,  68  A. 
L  J.  Ch.  841,  19  Eng.  Rul.  Cas.  666.  S.  R.  480;  Haugen  v.  Sundseth,  106 
Notes:  19  L.R.A.(N.S.)  762,  770;  11  Minn.  129,  118  N.  W.  666,  16  Ann. 
Ann.  Cas.  574;  12  Eng.  Rul.  Cas.  462;  Cas.  259  and  note;  Webster  v.  Buss, 
19  Eng.  Rul.  Cas.  681.  61  N.  H.  40,  60  Am.  Rep.  317;  Dia- 

10.  Knoedler  v.  Glaenzer,  55  Fed.  mond  Match  Co.  v.  Roeber,  106  N.  Y. 
895,  14  U.  S.  App.  336,  5  C.  C.  A.  473,  13  N.  E.  419,  60  Am.  Rep.  464. 
305,  20  L.R.A.  733;  Ranft  v.  Reimers,  14.  Haugen  v.  Sundseth,  106  Minn. 
200  111.  386,  65  N.  E.  720,  60  L.R.A.  129,  118  N.  W.  666,  16  Ann.  Cas. 
291.  See  also  Von  Bremen  v.  Mac-  259  and  note;  Webster  v.  Buss,  61  N. 
Monnies,  200  N.  Y.  41,  93  N.  E.  186,  H.  40,  60  Am.  Rep.  317.  And  see 
21  Ann.   Cas.  423,  32  LJi.A.(N.S.)  Assignments,  vol.  2,  p.  600. 

293.  15.  Up  River  Ice  Co.  v.  Denier,  114 

Notes:  3  L.R.A.  770;  11  Ann.  Cas,  Mich.  296,  72  N.  W.  157,  68  A.  S.  B. 
573.  480, 
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rights  regarding  the  goodwill.^*  So  also  it  partnership,  one  member 
of  which  secures  the  goodwill  of  a  business,  and  afterwards  becomes 
bankrupt,  may  maintain  an  action  for  breach  of  the  covenant  con- 
veying the  goodwill,  where,  after  the  bankruptcy,  the  title  to  the 
goodwill,  by  mesne  conveyances,  becomes  vested  in  the  partnership.*' 
There  are,  however,  authorities  to  the  effect  that  if  the  wording  of  the 
contract  not  to  engage  in  a  similar  business  shows  that  it  is  intended 
as  a  purely  personal  protection  to  the  contractee,  and  not  for  the 
protection  of  the  goodwill  of  the  business,  such  contract  is  not  assign- 
able,*® and  where  on  the  sale  of  a  business  and  goodwill  the  seller 
gave  a  bond  conditioned  in  a  sum  as  liquidated  damages  that  he 
would  not  engage  in  the  like  business  for  a  stated  period,  it  was 
held  that  an  assignment  of  the  bond  was  void;  that  it  could  only 
be  enforced  for  the  benefit  of  the  original  purchaser  while  carrying 
on  the  business  in  person,  and  that  there  was  no  right  of  action  to 
assign  until  after  a  breach  of  the  condition.**  So  also  it  has  been 
held  that  the  right  of  one  person  to  use  the  name  of  another,  given 
him  by  contract,  cannot  be  assigned  or  transferred  to  a  third  party, 
in  the  absence  of  an  express  stipulation  to  that  effect.'* 

15.  Disposal  of  Goodwill  of  Firm  on  Death  of  Partner. — ^It  was 
formerly  held  that  the  goodwill  of  a  firm  was  not  part  of  the  partner- 
ship stock,  so  that  the  personal  representative  of  a  deceased  partner 
could  compel  a  sale  thereof,  but  that  it  went  absolutely  to  the  sur- 
viving member;  *  and  in  the  case  of  a  professional  business  or  practice 
it^has  been  held  that  on  the  death  of  one  of  two  persons  praicticing 
as  partners  the  survivor  is  not  obliged,  in  the  absence  of  a  contract, 
to  give  up  business  and  sell  the  practice,  but  that  he  may  continue 
the  practice  and  take  the  emoluments  arising  therefrom.*     At  the 

16.  Up  River  Ice  Co.  v.  Denier,  114  N.  E.  199,  U  Ann.  Gas.  571, 10  L.R.A. 
Mich.  296,  72  N.  W.  157,  68  A.  S.  R.    (N.S.)  1200. 

480;  Diamond  Match  Co.  v.  Roeber,  18.  Note:  16  Ann.  Cas.  263. 

106  N.  Y.  473,  13  N.  E.  419,  60  Am.  19.  Hillman  v.  Sbannahan,  4  Ore. 

Rep.  464;  Snyder  Mfg.  Co.  v.  Snyder,  163,  18  Am.  Rep.  281. 

54  Ohio  St.  86,  43  N.  E.  325,  31  L.R.A.  20.  Bagby,  etc.,  Co.  v.  Rivers,  87 

657 ;  Bradford  v.  Montgomery  Fumi-  Md.  400,  40  Atl.  171,  67  A,  S.  R.  357, 

ture  Co.,  115  Tenn.  610,  92  S.  W.  1104,  40  L.R.A.  632. 

9   L.R.A.(N.S.)    979   and  note.     But  1.  Didlake  v.  B.  F.  Roden  Grocery 

see  Bagby,  etc.,  Co.  v.  Rivers,  87  Md.  Co.,   160   Ala.   484,   49    So.    384,   18 

400,  40  Atl.  171,  67  A.  S.  R.  357,  40  Ann.  Cas.  430,  22  L.R.A.(N.S.)   907 

L.R.A.  632,  in  which  it  was  held  that  (wholesale  groceries) ;  Hutchinson  v. 

an  agreement   by  a  retiring   partner  Nay,  187  Mass.  262,  72  N.  E.  974,  105 

that  he  will  not  engage  in  similar  busi-  A.  S.  R.  390,  68  L.R.A.  186. 

ness  80  long  as  the  other  partner  eon-  Notes:  96  A.  S.  R.  613;  13  L.R.A. 

tinues    therein,    terminates   when    the  380,  381. 

latter  forms  a  corporation  and  assigns  2.  Arundell   v.  Bell,  52  L.  J.   Ch. 

to  it  all  the  rights  and  business  of  the  537,  49  L.  T.  N.  S.  345,  31  W.  R. 

old  firm.  477,  19  Eng.  Rul.  Cas.  657. 

17.  Foss  y.  Roby,  195  Mass.  292,  81  Note:  73  A  S.  R.  885. 
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present  time,  however,  the  goodwill  of  a  copartnership  is  usually 
considered  ae  an  asset  in  which  the  estate  of  a  deceased  partner  is 
entitled  to  share,  and  which  must  be  sold  as  part  of  the  assets  of 
the  firm,*  and  when  it  has  any  value,  a  due  proportion  belongs  to  the 
estate  of  the  deceased  partner.*  Of  course  under  a  provision  of  articles 
of  association  giving  them  and  their  successors  the  right  and  privilege 
of  continuing  the  business  under  the  firm  name,  the  goodwill  of  the 
business  passes  to  surviving  partners  upon  their  purchase  of  the  inter- 
est of  the  deceased  at  its  inventoried  and  appraised  value,^  especially 
if  the  legal  representative  joins  in  the  sale  of  stock  and  fixtures  to 
the  survivors.*  If  a  sale  of  a  firm's  goodwill  is  asked  for  and  ordered 
it  will  be  directed  to  bo  conducted  on  the  footing  that  the  surviving 
partner  is  at  liberty  to  enter  on  a  competing  business,  and  to  solicit 
trade  from  the  customers  of  the  old  firm.'  A  devise  of  real  estate 
on  which  a  business^  is  conducted,  together  with  the  stock  and  equip- 
ment, passes  the  goodwill  of  the  business,  leaving  nothing  to  be 
accounted  for  by  the  executors  as  p6trt  of  the  residuum  of  the  estate.* 
16.  Effect  of  Dissolution  of  Partnership  Otherwise  than  by  Death. — 
It  is  well  settled  that  when  a  partner  sells*  his  interest  in  the  business 
to  a  copartner  without  a  reservation  or  exception  of  the  goodwill, 
the  purchaser  is  entitled,  not  only  to  continue  the  business  •  in  the 
name  of  the  firm  and  as  its  successor,  but  he  may  prevent  the  selling 
partner  or  other  person  from  carrying  on  business  in  that  way.** 

S.  Didlake  v.  B.  F.  Roden  Grocery  Co.,  37  Neb.  158,  55  N.  W.  650,  23 

Co.,   160   Ala.   484,   49    So.   384,   18  L.R.A.  795. 

Ann.  Cas.  430,  22  L.R.A.(N.S.)   907  Note :  15  L.R.A.  463. 

(holding  that  the  administratrix  hav-  6.  Lobeck   v.   Lee-Clarke- Andreesen 

ing  assented  to  the  sale  of  the  good-  Hardware  Co.,  37  Neb.  158,  55  N.  W. 

w2l  would  not  be  heard  to  complain  650,  23  L.R.A.  795. 

thereof) ;    Hntchinson    v.    Nay,    187  7.  Hutchinson    v.    Nay,   187   Mass. 

Mass.  262,  72  N.  E.  974,  105  A.  8.  R.  262,  72  N.  E.  974,  105  A.  8.  R.  390, 

390,  68  L.RJI.  186.     See  also  Slata:  68  L.R.A.  186  (dictum). 

V.  Slater,  175  N.  Y.  143,  67  N.  E.  224,  8.  Bradbury  v.  Wells,  138  la.  673, 

96  A.  8.  R.  605,  61  L.R.A.  796;  Cook  115  N.  W.  88a,  16  L.R.A.(N.S.)  240 

V.  CoUingridge,  27  Beav.  456,  Jac.  607,  and  note. 

23  Rev.  Rep.  155,  19  Eng.  Rul.  Cas.  9.  Menendez  v.  Holt,  128  U.  8.  514, 

633  (where  the  articles  of  copartner-  9  8.  Ct.  143,  32  U.  8.  (L.  ed.)  526; 

ship  contained  provisions  as  to  the  dis-  Brass,  etc.,  Works  Co.  v.  Payne,  50 

position  of  the  interest  of  a  copartner  Ohio  8t.  115,  33  N.  £.  88,  19  L.R.A. 

dying  during  the  term  of  the  agree-  82;   Snyder  Mfg.  Co.  v.  Snyder.  54 

ment).  Ohio  St.  86,  43  N.  E.  325,  31  L.R.A. 

Notes:  96  A.  S.  R.  613;  3  L.R.A.  657 ;  Fish  Bros.  Wagon  Co.  v.  La  Belle 

771.  Wagon  Works,  82  Wis.  546,  52  N. 

4.  Smith  V.  Everett,  27  Beav.  446,  W.  595,  33  A.  S.  B.  72,  16  LJI.A. 
29  L.  J.  Ch.  236,  19  Eng.  Rul.  Cas.  453. 

649.  Notes :  96  A.  S.  R.  613  et-  seq. ;  13 

5.  Rankin  v.  Newman,  114  Cal.  635,  L.R.A.   381;   18   Ann.   Cas.   434;   19 
46  Pac.  742,  34  L.R.A.  265;  Lobeck   Eng.  Rul.  Cas.  664. 

V*     Lee-dHarke-Andreesen     Hardware       10.  Snyder  Mfg.  Co.  v.  Snyder,  54 
B.  C.  L.  Vol.  Xn.-^3.        993 
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But  on  the  dissolution  of  a  copartnership,  nothing  being  agreed  as 
to  the  disposition  of  the  goodwill  of  the  business,  it  remains  the  prop- 
erty of  the  individual  members  of  the  firm.  If  each  thereafter  con- 
tin\ies  to  pursue  the  same  business  each  may  lawfully  make  such  use 
of  it  as  will  best  subserve  his  several  interests.**  But  it  has  been  held 
that  neither  partner  has  the  right,  as  against  the  other,  to  continue 
the  business  of  the  firm  and  retain  the  advantages  that  come  from 
a  direct  succession  and  continuation  of  a  going  business  and  that 
where,  upon  the  dissolution  of  the  partnership,  one  partner  continues 
the  business,  and  appropriates  the  goodwill  of  the  firm,  he  must 
account  for  the  value  thereof  to  the  retiring  partner.  His  liability 
is  the  same  as  though  the  retiring  partner  had  given  him  a  bill  of 
sale,  except  that  in  determining  the  value  it  will  be  estimated  as  it 
would  be  if  it  were  disposed  of  at  a  judicial  sale.**  There  is,  how- 
ever, authority  to  the  effect  that  a  partner  who  is  appointed  by  a  firm 
to  settle  up  the  business  of  the  firm  after  dissolution,  and  who  con- 
tinues the  business  of  the'  firm  upon  his  own  account,  is  not  liable 
to  account  to  the  firm  for  the  value  of  the  goodwill  thereof.**  No 
forced  sale  or  transfer  can  be  made  of  the  goodwill  of  a  professional 
partnership  such  as  that  of  a  partnership  of  dentists,  on  a  termina- 
tion of  the  firm  by  mutual  assent.**  So  on  the  dissolution  of  a  part- 
nership conducted  in  the  names  of  the  partners,  in  the  business  of 
an  insurance  agency,  neither  partner  can  compel  the  other  to  pay 
anything  for  the  goodwill  of  the  business,  although  he  offers,  in 
the  alternative,  to  give  the  sum  demsmded  for  the  interest  of  the 
other  pairtner,  but  each  is  left  free  to  continue  business  in  his  own 
name.**  But  in  proceedings  for  the  dissolution  of  a  trading  copart- 
nership the  goodwill  may  be  sold  with  the  other  assets  by  a  receiver 
under  an  order  of  the  court.**  A  partner  who  claims  to  be  entitled 
to  an  allowance  for  his  share  of  the  goodwill,  upon  the  dissolution 
of  a  firm  must  show  its  value  by  evidence,  and  if  none  is  shown  to 
have  attached,  he  can,  of  course,  receive  nothing  in  that  connection.*' 

Ohio  St.  86,  43  N.  E.  325,  31  LJI.A.  12.  Hutchins  v.  Page.  204  Mass.  284, 

657.  90  N.  E.  565,  134  A.  S.  R.  656. 

11.  Menendez  v.  Holt,  128  U.  S.  514,  13.  Musselman's  Appeal,  62  Pa.  St 

9  S.  Ct.  143,  32  U.  S.  (L.  ed.)  526;  81,  J  Am.  Rep.  382. 

Hazard  v.  Caswell,  93  N.  Y.  259,  45  14.  Slack  v.  Suddoth,  102  Tenn.  375, 

Am.  Rep.  198;  Caswell  v.  Hazard,  121  52  S.  W.  180,  73  A.  S.  R.  881,  45 

N.  Y.  484,  24  N.  E.  707,  18  A.  S.  R.  L.RA.  589. 

833;  Gyger's  Appeal,  62  Pa.  St.  73,  16.  Rice  v.  Angell,  73  Tex.  350,  11 

1  Am.  Rep.  382;  Musselman*s  Appeal,  S.   W.  338,  3  L.R.A.   769   and  note. 

62  Pa.  St.  81,  1  Am.  Rep.  382;  Slack  16.  Glen,  etc.,  Mfg.  Co.  v.  Hall,  61 

V.  Snddoth,  102  Tenn.  375,  52  S.  W.  N.  Y.  226,  19  Am.  Rep.  278;  Snyder 

180,  73  A.  S.  R.  881,  45  L.R.A.  589 ;  Mfg.  Co.  v.  Snyder,  54  Ohio  St.  86, 

Rice  V.  AngeU,  73  Tex.  350,  11  S.  W.  43  N.  E.  325,  31  LJI.A.  657  (holding 

338,  3  L.R.A.  769.  that  the  goodwill  may  be  sold). 

Notes:  3  L.R.A.  770;  13  L.R.A.  380;  Note:  19  Eng.  Rul.  Cas.  663. 

15  L.R.A.  464.  17.  Note:  96  A.  S.  R.  616. 
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The  general  principles  relating  to  the  use  of  the  firm  name  by  the 
succeeding  partner  or  partners  are  treated  elsewhere  in  this  article.^^ 

III.  Remedies 

17.  Injunction. — The  seller  of  the  goodwill  of  a  business  who  there- 
after unlawfully  interferes  with  the  property  thus  conveyed  may  be 
enjoined.**  Or  if  the  unlawful  interference  is  the  act  of  a  compet- 
ing corporation  which  has  been  organized  and  fostered  by  the  seller, 
the  plain tiflf  may  have  an  injunction  against  the  corporation.*®  The 
injunction  will  not  be  refused  although  the  defendant  has  in  oonnec^ 
tion  with  his  contract  executed  a  bond  or  stipulated  for  a  specified 
sum  for  liquidated  damages,*  nor  is  recovery  of  damages  a  ground 
for  refusing  an  injunction  for  a  subsequent  breach  of  the  contract.* 
But  in  order  to  authorize  an  injunction  to  restrain  the  violation  of 
an  agreement  not  to  engage  in  business  in  competition  with  the  com- 
plainant, it  must  appear  that  the  latter  is  engaged  in  the  business 
and  that  it  is  of  some  substantial  value.'  Nor  will  an  injunction 
issue  unless  the  rights  are  clear,  or  at  least  free  from  reasonable 
doubt*  On  the  ground  of  the  inadequacy  of  legal  remedies  equity 
will  restrain  the  violation  of  an  agreement  by  outgoing  partners  not 
Uf  impair  or  injure  the  goodwill  of  the  business  transferred  by  them 
to  a  remaining  partner.*    Furthermore,  equity  will  grant  injunctive 

18.  See  supra,  par.  10.  Kramer  v.  Old,  119  N.  C.  1,  25  S.  E. 

19.  Beard  v.  Dennis,  6  Ind.  200,  63  813,  56  A.  S.  R.  650  and  note,  34 
Am.  Dec.  380;  Chapin  v.  Brown,  83  L.R.A.  389;  Morgan  v.  Perliamus,  36 
la.  156,  48  N.  W.  1074,  32  A.  S.  R.  Ohio  St.  517,  38  Am.  Rep.  607;  Hall's 
297,  12  L.R.A.  428;  Pohlraan  v.  Daw-  Appeal,  60  Pa.  St.  458,  100  Am.  Dec. 
son,  63  Kan.  471,  65  Pac.  689,  88  584;  French  v.  Parker,  16  R.  I.  219, 
A.  S.  R.  249,  54  L.R.A.  913;  Noorman  14  Atl.  870,  27  A.  S.  R.  733. 

V.  Parkerson,  131  La.  204,  59  So.  122,       Notes:  2  A.  S.  R.  81;  52  A.  S.  R. 
Ann.   Cas.   1914A   1150;    Gucrand   v.  74;  56  A.  S.  R.  655. 
Dandelet,  32  Md.  561,  3  Am.  Rep.  164;       20.  Old  Corner  Book  Store  v.  Up- 
Hoxie  V.  Chaney,  143  Mass.  592,  10  ham,  194  Mass.  101,  80  N.  E.  228, 120 
N.  E.  713,  58  Amu  Rep.  149 ;  Anchor  A.  S.  R.  532. 

Electric  Co.  v.  Hawkes,  171  Mass.  101,       1.  McCurry  v.  Gibson,  108  Ala.  451, 
50  N.  E.  509,  68  A.  S.  R.  403,  41  18  So.  806,  54  A.  S.  R.  177;  Diamond 
Li.R.A.  189;  Old  Comer  Book  Store  Match  Co.  v.  Roeber,  106  N.  Y.  473, 
V.  Upham,  194  Mass.  101,  80  N.  E.  13  N.  E.  419,  60  Am.  Rep.  464. 
228,  120  A.  S.  R.  532 ;  Foss  v.  Roby,      2.  Welsh  v.  Morris,  81  Tex.  159, 16 
195  Mass.  292,  81  N.  E.  199,  11  Ann.   S.  W.  744,  26  A.  S.  R.  801. 
Cas.  571, 10  L.E.A.(N.S.)  1200;  Grow       8.  McCurry  v.  Gibson,  108  Ala.  451, 
V.  Seligman,  47  Mich.  607,  11  N.  W.  18  So.  806,  54  A.  S.  R.  177. 
404,  41  Am.  Rep.  737;  Myers  v.  Kala-       4.  Snowden  v.  Noah,  Ho^.  (N.  Y.) 
mazoo  Buggy  Co.,  54  Mich.  215,  19  347,  14  Am.   Dec.   547;   Harkinson's 
N.  W.  961,  '20  N.  W.  545,  52  Am,  Appeal,  78  Pa.  St.  196,  21  Am.  Rep. 
Rep.  811;  Glen,  etc.,  Mfg.  Co.  v.  Hall,  9. 

61  N.  Y.  226,  19  Anu  Rep.  278 ;  Dia-  5.  Bagby,  etc.,  Co.  v.  Rivers,  87  Md. 
mend  Match  Co.  v.  Roeber,  106  N.  Y.  400,  40  Atl.  171,  67  A.  S.  R.  357,  40 
473,  13  N.  E.  419,  60  Am.  Rep.  464;   L.R.A.    632;    Angier   v.   Webber,   14 

995 


§  18  OOODWJLLL  12  B.  G.  L 

relief  against  partners  or  others  for  violation  of  rights  regardmg  the 
goodwill  other  than  for  violation  of  contract  obligations,  such  as  the 
wrongful  use  of  the  firm  name^  or  solicitation  of  old  customers.* 
There  is  also  authority  to  the  effect  that  the  goodwill  of  a  business 
will  be  protected  by  injunction  against  others  than  former  owners 
who  are  illegally  interfering  with  it.'  Likewise,  where  the  rights 
of  the  seller  of  the  goodwill  are  being  infringed,  he  is  entitled  to  an 
injunction  restraining  the  infringement,^  and  it  has  been  held  that 
a  mortgagee  of  a  business,  goodwill,  and  right  to  use  the  trade  name, 
has  a  right  to  restrain  an  assignee  of  the  mortgagor  from  using  the 
name.*  A  court  of  equity  will  not  however  assume  jurisdiction  over 
a  contract  merely  because  it  relates  to  goodwill;  and  a  bill  claiming 
damages  for  the  violation  of  such  a  contract,  when  ample  and  appro- 
priate redress  can  be  found  in  a  court  of  law,  will  not  be  sustained.*® 
18.  Recovery  of  Damages. — ^On  a  breach  by  the  seller  of  the  con- 
ditions of  a  contract  for  the  sale  of  the  goodwill  of  a  business,  either 
as  to  the  use  of  the  name  or  the  right  of  the  seller  to  enter  into 
competition,  the  injured  person  is  entitled  to  damages,  as  well  as 
injunctive  relief.**  So  it  has  been  held  that  an  action  for  fraudu- 
lent representations  lies  by  one  who  has  been  induced  to  purchase 
the  goodwill  of  a  business  at  a  price  beyond  its  value.**  While  the 
measure  of  damages  in  an  action  for  the  breach  of  an  agreement 
by  the  seller  not  to  re-enter  business  in  competition  with  the  buyer 
is  usually  difficult  of  exact  computation,*'  he  who  is  damaged  will 

Allen  (Mass.)  211,  92  Am.  Dec.  748;   Ann.  264,  10   So.   616,  32  A.  S.  R. 
Von  Bremen  v.  MacMonnies.  200  N.   336,  15  L.R.A.  462. 
Y.  41,  93  N.  E.  186,  21  Ann.  Cas.  423,       9.  Note :  18  Eng.  Rul.  Cas.  102, 
32  L.R.A.(N.S.)  293.  10.  Zeigler  v.  Sentzner,  8  GUI  &  J. 

Note:  96  A.  S.  R.  618.  (Md.)  150,  29  Am.  Dec.  534. 

6.  Hairs  Safe  Co.  v.  Herring-Hall-  11.  Moorman  v.  Parkerson,  131  La. 
Marvin  Safe  Co.,  146  Fed.  37,  76  C.  204, 59  So.  122,  Ann.  Cas.  1914A  1150  j 
C.  A.  495, 14  L.R.A.(N.S.)  1182;  Von-  Old  Corner  Book  Store  v.  Upham.  194 
derbank  v.  Schmidt,  44  La.  Ann.  264,  Mass.  101,  80  N.  E.  228,  120  A.  S.  R. 
10  So.  616,  32  A.  S.  R.  336,  15  L.R.A.  532;  Foss  v.  Roby,  195  Mass.  292,  81 
462 ;  George  G.  Fox  Co.  v.  Glynn,  191  N.  E.  199, 11  Ann.  Cas.  571, 10  L.R. A. 
Mass.  344,  78  N.  E.  89,  114  A.  S.  R  (N.S.)  1200;  Burckhardt  v.  Burck- 
619,  9  L.R.A.(N.S.)  1096;  Morgan  v.  hardt,  42  Ohio  St  474,  51  Am.  Rep. 
Schuyler,  79  N.  Y.  490,  35  Am.  Rep.  842;  Bradford  v.  Mont^^omery  Furni- 
543  and  note ;  Brass,  etc.,  Works  Co.  tare  Co.,  115  Tenn.  610, 92  S.  W.  1104, 
V.  Payne,  50  Ohio  St.  115,  33  N.  E.  9  L.R.A.(N.S.)  979,  holding  that  the 
88,  19  L.R.A.  82;  Trego  v.  Hunt,  buyer  may  elect  to  seek  an  injunction 
[1896]  A.  C.  7,  66  L.  J.  Ch.  1,  73  L.  or  damages;  Welsh  v.  Morris,  81  Tex. 
T.  N.  S.  514,  44  W.  R.  226,  12  Eng.  159,  16  S.  W.  744,  26  A.  S.  R.  SOL 
Rul.  Cas.  442;  Churton  v.  Douglas,  12.  Sessinghaus  Milling  Co.  v.  Hane- 
Johns.  Ch.  174,  28  L.  J.  Ch.  841,  19  brink,  247  Mo.  212,  152  S.  W.  354, 
Eng.  Rul.  Cas.  666.  Ann.  Cas.  1914B  875. 

7.  Menendez  v.  Holt,  128  U.  S.  514,  13.  Heichew  v.  Hamilton,  4  G. 
9  S.  Ct.  143,  32  U.  S.  (L.  ed.)  526.   Greene  (la.)   317,  61  Am.  Dec.  122. 

8.  Vonderbank  v.  Schmidt,  44  La.       Note:  Ann.  Cas.  1914A  1153. 
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not  be  precluded  from  recovering  because  of  that  fact.**  But  the 
plaintiff  will  be  called  upon,  in  order  to  recover  substantial  damages, 
to  furnish  sufficient  data  to  enable  the  jury,  with  a  reasonable  degree 
of  certainty  and  exactness,  to  estimate  the  actual  damages,'*  and 
if  he  fails  to  do  this  he  can  recover  only  a  nominal  sum.'*  Gener- 
ally speaking,  the  measure  of  damages  foir  breach  of  a  contract  not 
to  compete  with  one  purchasing  a  business  «|nd  goodwill  is  the  injury 
which  the  buyer  has  sustained,  which  may  include  loss  of  profits 
and  diminution  in  value  of  the  property  purchased.*'  And  follow- 
ing the  ordinary  rule  for  computing  damages  they  must  be  such  as 
result  naturally  and  proximately  from  the  breach,**  There  is  no 
ground  for  recovery  in  the  absence  of  evidence  that  the  goodwill  was 
injured  by  defendant's  wrongful  act.**  Proof  is  competent  to  show 
how  much  less  than  the  purchase  price  the  property  is  worth  with 
the  goodwill  impaired,**  and  while  the  measure  of  damages  id  not 
the  profits  which  the  defendant  has  realized  in  violation  of  his  agree- 
ment, but  the  value  of  the  business  lost  to  the  plaintiflF  thereby,*  it 
has  been  held  that  the  profit  made  by  the  defendant  may  be  consid- 
ered in  evidence,  if  it  should  be  shown  to  correspond  in  whole  or  in 
part  with  the  loss  of  the  plaintiff.*  On  account  of  the  difficulty  of 
exact  ascertainment  of  the  actual  damages  in  cases  of  the  kind  now 
under  consideration,  it  seems  that  an  agreement  for  liquidated  dam- 
ages will  not  be  looked  upon  with  the  disfavor  which  the  courts  usually 
display  towards  these  agreements.*  In  an  action  against  the  seller 
of  the  goodwill  for  breach  of  an  agreement  not  to  re-enter  the  busi- 
ness, the  defense  that  the  purchase  price  of  the  sale  .has  not  been 
paid  can  avail  only  if,  before  engaging  in  the  new  business,  the  seller 
puts  the  purchase  in  default,  elects  to  be  no  longer  bound  by  tlie 
contract  and  offers  to  return  any  part  payment  which  has  been  made 
on  the  purchase  price.* 

14.  Moorman  v.  Parkersos,  131  La.   30  Am.  Rep.  311;  Haikinson's  Appeal, 
204,  59  So.  122,  Ann.  Gas.  1914A  1150  78  Pa.  8t.  196,  21  Am.  Rep.  9. 
and  note;  Raymond  v.  Tarrington,  96       20.  Burckfaardt    v.    Barckhaxdt,   42 
Tex.  443,  72  S.  W.  580,  73  S.  W.  800,   Ohio  St.  474,  51  Am.  Rep.  842. 
97  A.  S.  R.  914,  62  L.R.A.  962.    See       Note:  52L.R.A.  238. 
also  Sessinghans  MiOing  Co.  v.  Hane-       1.  Gregory  v.  Spieker,  110  Gal.  150, 
brink,  247  Mo,  212,  162  S.  W.  354,  42  Pac.  576,  52  A.  S.  R.  70. 
Ann.  Gas.  1914B  875  and  note;  An-       Note:  Ann.  Gas.  1914A  1154. 
gier  V.  Wakefield,  14  Allen   (Mass.)       2.  Gregory  v.  Spieker,  110  Gal.  150, 
211,  92  Am.  Dee.  748.  42  Pac.  576,  52  A.  S.  A.  70;  Welsh 

16.  Sesarngfaans  Milling  Go.  t.  Hane-  v.  Mornis,  81  Tex.  159,  16  S.  W.  744, 
brink,  247  Mo.  212,  152  S.  W.  364,  26  A.  S.  R.  801. 
Ann.  Gas.  1914B  875.  Note:  Ann.  Gas.  1914A  1153. 

16.  Note:  Ann.  Gas.  1914A  1154.  8.  Galifornia    Steam    Nav.    Co.    v. 

17.  Bradford  v.  Montgomery  Fumi-  Wright,  6  Gal.  258,  65  Am.  Dee.  511 
tnre  Co.^  115  Tenn.  610,  92  S.  W.  and  note.  And  see  Damages,  vol.  8, 
1104,   9   L.RJL.(N.S.)    979.  p.  575. 

18.  Note:  Ann.  Gas.  1914A  1153.  4.  Moorman  v.  Parkerson,  131  La. 
And  see  Damagss,  vol.  8,  p.  451  et  seq.   204, 59  So.  122,  Ann.  Gas.  1914A  1150. 

19.  Lewis  V.  Seabnry,  74  N.  Y.  409, 
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1.  Scope,  Definition  and  Classes 

2.  Nature  of  Office  and  Relation  to  GoTernment 

3.  Eligibility,  Election  and  Tenure 

4.  Powers,  Duties  and  Liabilities,  Generally 

5.  Pardons  and  Extradition 

6.  Appointment  and  Removal  of  Public  Officers 

7.  Relation  to  Legislature  Generally 

8.  Veto  and  Approval  of  Laws 

9.  Military  Status 

10.  Judicial  Control  of  Acts  of  Gbvernor 

11.  Vacancy  in  Office  Generally 

12.  Status  and  Powers  of  Successor  or  De  Facto  Governor 


1.  Scope,  Definition,  and  Classes. — ^The  scope  of  this  article  is  con- 
fined to  a  discussion  of  the  nature  of  the  office  of  governor  and  its 
relation  to  the  other  departments  o{  the  state  government;  the  eligi- 
bility of  a  person  to  hold  such  office  and  the  tenure  by  which  it  is 
held ;  the  powers  and  duties  incident  to  the  office  generally,  the  effect 
of  a  vacancy  in  the  office,  and  the  status  and  powers  of  the  person 
designated  to  fill  such  vacancy,  or  of  a  de  facto  governor.  While 
the  duties  and  powers  of  the  governor  of  a  state  with  regard  to  the 
approval  or  veto  of  legislative  enactments  is  briefly  considered,  yet 
the  time  and  manner  and  effect  of  exercising  such  powers  and  the 
legislative  procedure  subsequent  to  the  veto  of  a  bill  is  left  for  extended 
treatment  elsewhere.*  So  also,  while  the  general  rule  as  to  the  appoint- 
ing power  of  a  governor  is  briefly  referred  to  herein,  no  attempt  is 
made  to  discuss  the  power  to  appoint  or  remove  particular  officers, 
and  the  limitations  on  such  power.*  The  question  of  suits  by  and 
agaitist  a  governor  as  the  representative  of  the  state  is  also  left  for 
discussion  in  another  article.'  Under  the  constitutional- allotment 
of  the  powers  of  state  government  to  the  three  departments,*  the  gov- 
ernor is  the  chief  executive  officer  of  the  state,  and  hence  is  frequently 

* » 

1.  See  Statuses.  •  4.  See  Constitutional  Law,  vol.  6 

2.  See  Public  Officers.  p.  144  et  seq. 
8.  See  States. 
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designated  as  the  chief  magistrate,  chief  executive,  etc'  In  the 
United  States  there  are  three  classes  of  governors:  state,  territorial 
and  military.  A  state  governor  is  the  chief  executive  of  a  state  in 
its  restricted  or  local  meaning,  that  is  one  of  the  United  States.*  A 
territorial  governor  is  the  chief  executive  of  a  territory.'  A  military 
governor  ia  the  chief  executive  of  a  state  appointed  by  the  President 
of  the  United  States  during  a  time  of  war  and  when  the  usual  civil 
authority  of  that  state  cannot  be  duly  maintained.^ 

2.  Nature  of  Office  and  Relation  to  Government. — The  office  of 
governor  does  not  exist  by  virtue  of  the  common  law.  Under  the 
American  system  it  is  constitutional,  and  the  people  of  the  state  by 
amendment  to  their  constitution  might  abolish  the  office  altogether.* 
Under  the  constitutional  provisions  of  the  several  states  defining  the 
powers  of  the  government  and  vesting  them  in  three  separate  branches, 
the  legislative,  the  judicial,  and  the  executive,  the  executive  is  charged 
with  the  authority  and  power  of  causing  the  laws  to  be  duly  executed 
and  granting  commissions  to  all  the  officers  of  government  for  the 
exercise  of  their  respective  functions  for  the  bejiefit  of  the  whole.*® 
The  governor  is  designated  as  the  officer  having  the  supreme  execu- 
tive power.  He  is  the  highest  in  authority  in  the  executive  depart- 
ment,^ and  his  power  is  supreme  in  the  exercise  of  his  judgment 
or  discretion.**  He  bears  the  same  relation  to  the  state  as  the  Presi- 
dent does  to  the  United  States,  and  in  the  discharge  of  his  political 
duties  is  entitled  to  the  same  immunities,  privileges  and  exemptions.*' 
While  the  legislature  may,  subject  to  constitutional  limitations,*  pre- 
scribe rules  for  executive  action  and  may  confer  powers  on  the  gov- 
ernor or  take  them  away,  yet  it  cannot  usurp  the  powers  or  functions 
of  the  executive  department.*^  The  governor  of  a  state  in  the  per- 
formance of  certain  duties  may  be  deemed  a  federal  officer.** 

6.  Hnidekoper  v.  Hadley,  177  Fed.  119  Pac.  360,  39  L.R.A.(N.S.)  993. 

1,  lOa  C.  C.  A.  396,  40  L.B.A.(N.S.)  12.  State  v.  Brooks,  14  Wyo.  393, 

505;  State  v.  Dawaon,  86  Kan.  180,  84   Pac.   488^   7  Ann.    Cas.   1103,    6 

119  Pac.  360,  39  L.R.A.(N.S.)    993.  L.K.A.(N.S.)  750.    See  infra,  par.  10. 

6.  Texas  v.  White,  7  Wall.  700,  19  13.  Huidekoper  v.  Hadley,  177  Fed. 
U:  S.  (L.  ed.)  227.  1,  100  C.  C.  A.  395,  40  L.R.A.(N.S.) 

7.  People  V.  Bingham,  211  U.  S.  468,  505 ;  Miles  v.  Bradford,  22  Md.  170, 
29  S.  Ct.  190,  53  U.  S.  (L.  ed.)  286.  85  Am.  Dec.  643. 

See  Terbitories.  14.  People  v.   Governor,   29   Mich. 

8.  Texas  v.  White,  7  Wall.  700,  19  320,  18  Am.  Rep.  89;  Germaine  v. 
U.  S.  (L.  edj  227.    See  War.  Governor,  176  Mich.  585,  142  N.  W. 

9.  Taylor  v.  Beckham,  108  Ky.  278,  738,  Ann.  Cas.  1915B  418,  46  L.R.A. 
56  S.  W.  177,  94  A.  S.  R.  367,  49  (N.S.)  857;  Rice  v.  Austin,  19  Minn. 
L.R.A.  258.  103,  18  Am.  Rep.  330.    And  see  infra, 

10.  People   v.   Governor,   29   Mich.   par.  4. 

320,  18  Am.  Rep.  89 ;  Greir  v.  Taylor,  15.  Dreucker  v.   Salomon,  21  Wis. 

4  McCord  L.  (S.  C.)  206, 17  Am.  Dec.  621,  94  Am.  Dec.  571  (executing  draft 

731.  under  national  authority). 

11.  State  v..  Dawson,  86  Kan.  180, 
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3.  Eligibility,  Election  and  Tenure. — ^The  constitutions  and  stat- 
utes of  the  various  states  provide  how  the  office  of  governor  shall 
be  filled  and  how  the  result  of  an  election  therefor  shall  be  deter- 
mined, and  prescribe  the  length  of  time  for  which  the  office  shall 
be  held.^*  When  the  general  assembly  has  been  made  the  exclusive 
tribunal  for  determining  the  result  of  an  election  for  the  office  of 
governor,  the  courts  will  not  interfere  with  or  supervise  its  ded- 
sion,^^  but  if  the  general  assembly  fails  to  perform  its  duties,  the 
courts  of  law  upon  proper  petition  will  decide  who  is  the  lawfully 
elected  governor.*®  The  eligibility  of  candidates  for  the  office  of 
governor  and  the  salary  thereof  are  likewise  controlled  by  the  con- 
stitutions and  statutes  of  the  several  states.  The  general  requirements 
refer  to  age,  citizenship  and  holding  of  other  state  offices,  and  the 
giving  of  a  bond  and  taking  an  oath  after  election ;  and  the  selection 
of  a  person  for  the  office  of  governor  must  be  of  one  who  possesses 
the  required  qualifications,  and  must  be  made  by  those  who  possess 
the  right  to  vote,  and  at  a  time,  place,  and  in  the  manner  prescribed 
by  law.**  In  respect  to  the  requirements  that  a  person  shall  have 
been  for  two  years  next  preceding  the  election  a  citizen  of  the  United 
States  and  of  the  state  in  which  he  is  elected,  it  has  been  held  that 
a  person  bom  in  a  foreign  country  and  brought  here  while  a  minor 
acquired  an  inchoate  status  of  citizenship  notwithstanding  his  father 
did  not  complete  his  naturalization  but  only  declared  his  intention 
to  become  a  citizen,  this  status  being  perfected  by  such  person's  exer^ 
cising  the  rights  of  a  citizen  after  he  became  twenty-one  years  of 
age,  and  that  he  was  within  the  meaning  of  the  acts  of  Congress 
in  relation  to  citizens  of  a  territory,  and  was  a  citizen  of  the  United 
States  and  the  state  created  from  such  territory  under  the  organic 
and  enabling  acts  and  the  act  of  admission,  although  he  himself 
had  never  been  naturalized  formally.*®  Where  the  term  of  office 
is  defined  as  being  for  a  certain  time  or  until  a  successor  is  duly 
qualified,  if  no  successor  is  chosen,  or  being  chosen,  has  not  be- 
come duly  qualified,  the  governor  in  possession  of  the  office  still 
holds  the  office;  he  holds  by  the  same  warrant  that  he  held  prior 
to  the  date  fixed  for  the  expiration  of  his  term  and  continues  to  be 
the  de  jure  governor  of  the  state.*    Until  the  ueclaration  of  elec- 

16.  Boyd  V.  Nebraska,  143  U.  S.  135,  v.  Wilson,  32  W.  Va.  419,  9  S.  E.  31, 
12  S.  a.  375,  36  U.  S.  (L.  ed.)  103;   3  L.R.A.  64. 

State  V.  Bulkeley,  61  Conn.  287,  23  18.  State  v.  Bulkeley,  61  Conn.  287, 

Atl.  186,  14  L.R.A.  657;   Taylor  v.  23  Ati.  186,  14  LJttJL,  657. 

Beckham,  108  Ky.  278,  56  S.  W.  177,  19.  State  v.  Bulkeley,  61  Conn.  287, 

94  A.  S.  R.  357,  49  L.R.A.  258.    And  23  Atl.  186,  14  LJI.A.  657. 

see  Elections,  voL  9,  p.  972.  20.  Boyd  v.  Nebraska,  143  U.  8. 135, 

17.  State  v.  Bulkeley,  61  Conn.  287,  12  S.  Ct.  375,  36  U.  S.  (L.  ed.)  103. 
23  Atl.  186,  14  LJtjL.  657;  Taylor  v.  And  see  Alibks,  v<rf.  1,  p.  859  et  seq. 
Beckham,  108  Ky.  278,  56  S.  W.  177,  1.  SUte  v.  Bulkeley,  61  Conn.  287, 
94  A.  S.  R.  357,  49  L.R.A.  258;  Carr  23  Ati.  186,  14  L.R.A.  657. 
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Hon  has  been  made  by  the  proper  authority,  the  courts  are  without 
jurisdiction  to  inquire  into  the  result  of  an  election  and  the  incum< 
bent  remains  the  de  jure  as  well  as  the  de  facto  governor  of  the 
state.  The  right  to  hold  the  office  of  governor  continues  until  the 
title  of  a  successor  to  that  office  is  established;  under  a  provision 
that  the  tenn  of  office  shall  be  until  a  successor  is  elected  and  duly 
qualifies;  and  where  it  is  provided  by  a  constitution  that  all  officers 
shall  continue  to  discharge  the  duties  of  their  respective  offices  until 
their  successors  are  elected,  or  appointed,  and  qualified,  the  provi- 
sions of  that  constitution  limiting  the  term  of  office  of  governor  to 
four  years  and  making  him  ineligible  to  re-election,  do  not  prevent 
him  from  continiiing  to  discharge  the  duties  of  his  office  after  his 
term,  when  by  the  constitution  no  one  else  is  entitled  to  act  as 
governor.* 

4.  Powers,  Duties  and  Liabilities^  Generally. — The  powers  of  the 
executive  department  and  governor  are  conferred  by  constitutions  and 
statutes.  And  when  a  duty  and  authority  are  conferred  or  imposed 
upon  the  governor  by  a  statute,  it  is  not  the  less  a  duty  of  the  exec- 
utive department,  because  the  legislature  might  have  entrusted  its 
discharge  to  any  person,  and  the  performance  of  such  a  duty,  entrusted 
to  the  executive  department  of  a  government  eo  nomine,  is  an  official 
act.'  The  usual  presumption  is  that  where  a  duty  is  put  upon  the 
chief  executive  of  a  state  rather  than  upon  an  inferior  officer,  that 
it  is  so  because  his  superior  judgment,  discretion,  and  sense  of  respon- 
sibility were  confided  in  for  a  more  accurate,  faithful,  and  discreet 
performance  than  could  be  relied  upon  if  the  duty  were  placed  upon 
an  officer  chosen  for  inferior  duties.*  The  "supreme  executive  power" 
of  a  governor  implies  such  power  as  will  secure  an  efficient  execu- 
tion of  the  laws,  which  is  the  peculiar  province  of  that  department, 
to  be  accomplished,  however,  in  the  manner  and  by  the  methods 
and  within  the  limitations  prescribed  by  the  constitution  and  statutes 
of  the  state.*  A  governor  of  a  state  is  a  mere  executive  officer;  his 
general  authority  very  narrowly  limited  by  the  constitution  of  the 
state;  with  no  undefined  or  disputable  prerogatives;  without  power 
to  affect  one  shilling  of  the  public  money,  but  as  he  is  authorized 
under  the  constitution,  or  by  a  particular  law;  having  no  color  to 
represent  the  sovereignty  of  the  state,  so  as  to  bind  it  in  any  manner 

2.  State  V.  Bulkeley,  61  Conn.  287,  ▼.  Governor,  176  Mich.  586, 142  N.  W. 
23  Atl.  186,  14  LJEI.A.  657;  Carr  v.  738,  Ann.  Gas.  1915B  418,  46  L.R.A. 
Wilson,  32  W.  Va.  419,  9  S.  E.  31,  3  (N.S.)  857;  Rice  v.  Austin,  19  Minn. 
L.R.A.  64.  103, 18  Am.  Rep.  330. 

3.  Huidekoper  v.  Hadley,  177  Fed.  4.  People  v.  Governor,  29  Mich.  320, 
1,  100  C.  C.  A.  395,  40  LJl.A.(N.S.)  18  Am.  Rep.  89.  And  see  infra,  par. 
505;  In  re  Derinett,  32  Me.  508,  54  10. 

Am.  Dec.  602;  People  v.  Governor,  29  5.  State  v.  Dawson,  86  Kan.  180, 
Mich.  320,  18  Am.  Bep.  89;  Oermaine   119  Pae.  360,  39  L.R.A.(N.S.)  993. 
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to  its  prejudice,  unless  specially  authorized  thereto.  And  therefore 
all  who  contract  with  him  do  it  at  their  own  peril,  and  are  bound 
to  see  (or  take  the  consequence  of  their  own  indiscretion)  that  he 
ha§  strict  authority  for  any  contract  he  makes.*  Consequently  a 
contract  entered  into  with  a  third  person  by  the  governor  upon  his 
assumption  of  authority  which  is  within  the  province  of  the  legisla- 
tive department  only,  will  not  bind  the  state ;  the  act  of  the  governor 
is  purely  ultra  vires.'  It  is  generally  held  that  the  power  of  the 
governor  to  employ  counsel  on  behalf  of  the  state  is  limited,  and 
is  not  authorized,  except  under  the  authority  of  some  statute.  If 
statutory  authority  is  given,  the  statute  must  be  followed  and  for 
employment  in  other  matters,  the  attorney  will  have  no  claim  on 
the  state.®  Where,  however,  the  action  of  the  governor  is  in  pursu- 
ance of  an  act  of  the  legislature,  or  is  ratified  by  such  an  act,  the 
contract  made  by  the  governor  with  counsel  will  be  valid.*  The 
duty  and  right  of  a  governor  to  recommend  laws  do  not  imply 
the  right  to  employ  counsel  at  the  expense  of  the  state  to  assist  in 
drafting  recommendations  for  submission  to  the  legislature.  It  is 
not  contemplated  that  he  may  employ  others  to  assist  in  the  per- 
formance of  duties  which  the  constitution  in  terms  imposes  upon 
the  governor  himself. *•  The  general  principle  of  law  that  a  judicial 
officer  is  not  responsible  in  an  action  for  damages  to  anyone  for  any 
judgment  he  may  render,  however  erroneously,  corruptly,  or  mali- 
ciously he  may  act  in  rendering  it,  provided  he  has  jurisdiction  of 
the  parties  and  of  the  subject  matter  of  the  action,  applies  to  a  gov- 
ernor when  exercising  a  discretionary  power;  such,  for  instance,  as 
ordering  the  militia  of  the  state  into  active  service  for  the  purpose 
of  suppressing  an  insurrection  or  other  disorder  beyond  the  control 
of  the  local  civil  authority;  and  in  exercising  a  clearly  and  purely 
discretionary  authority,  the  determination  of  the  governor  partakes 
of  the  character  of  judicial  decisions,  which  are  not  reviewable  by 
the  courts.^*  But  when  a  governor  of  a  state  or  his  agent  perpe- 
trates a  violation  of  law  or  threatens  to  do  so,  he  is  outeide  of  the 
scope  of  his  duty  and  is  a  mere  individual,  regardless  of  his  name 
or  title;  beyond  that  scope,  he  is  amenable  to  the  law,  the  same  as 

6.  Chisholm  v.  Georgia,  2  Dall.  419,  ers  of  the  attorney-general  of  a  state 
1  U.  S.  (L.  ed.)  440.  in  the  prosecution  of  all  soits  or  pro- 

7.  Washington  Market  Co.  v.  Dis-  ceedings  wherein  the  state  is  eoncemed, 
trict  of  Columbia,  172  U.  S.  361,  19  see  Attorkey-Gknkral,  vol.  2,  p.  913 
S.  Ct.  218,  43  U.  S.  (L.  ed.)  478.  et  seq. 

8.  Note:  55  L.R.A.  496.  10.  Cahill  v.  Board  of  State  Auditors, 

9.  Texas  v.  White,  7  Wall.  700,  19  127  Mich.  487,  86  N.  W.  950, 65  L.R.A, 
U.  S.  (L.  ed.)  227;  In  re  Paschal,  10  493  and  note. 

Wall.  483,  19  U.  S.  (L.  ed.)  991.  11.  Franks  v.  Smith,  142  Ky.  232, 

Note:  55  L.R.A.  495.  134  S.  W.  484,  Ann.  Cas.  1912D  319, 

Generally  as  to  the  duties  and  pow-   L.R.A.1915A  1141. 
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any  other  person.**  When  acting  as  an  officer  of  the  United  States, 
the  liability  of  a  governor  of  a  state  to  iodividuals  for  acts  done  in 
his  official  capacity,  is  determined  by  the  law  applicable  to  federal 
officers.*'  Where,  in  accordance  with  statute,  a  bond  is  made  pay- 
able to  the  governor  of  the  state,  suit  may  be  brought  thereon  in 
the  name  of  the  incumbent  at  the  time  said  suit  is  instituted,  stat- 
ing himself  as  governor  or  simply  in  the  name  of  the  governor 
of  the  state.  The  obligation  is  not  limited  to  the  person  who  was 
governor  at  the  time  the  bond  was  executed.**  A  suit  on  a  bond 
in  which  a  governor  of  a  state  is  the  obligee,  given  by  a  sheriff  fot 
the  faithful  performance  of  his  duties,  may  be  sued  on  in  the  name 
of  the  governor  to  the  use  of  those  who  are  damaged  by  the  breach, 
and  where  such  persons  are  of  diverse  citizenship  from  the  obligor, 
the  federal  courts  have  jurisdiction  of  the  action.** 

5.  Pardons  and  Extradition. — Where  the  power  to  pardon  is 
expressly  vested  by  the  constitution  of  a  state  in  the  governor,  it 
is  an  executive  power,  and  he  does  not  hold  it  simply  because  he 
is  the  chief  executive,  but  because  the  sole  power  to  pardon  is  dele- 
gated to  his  office ;  *•  and  this  pardoning  power  conferred  by  the 
constitution  unless  restricted  includes  the  authority  to  grant  all  kinds 
of  pardon  known  to  the  common  law;  the  grant  may  be  for  a  full, 
partial,  absolute,  or  conditional  pardon,  provided  the  condition  be 
not  illegal,  immoral,  or  impossible  to  perform.  Furthermore,  the 
power  to  pardon  can  neither  be  restricted  nor  taken  away  by  legis- 
lative action,  when  granted  by  a  state  constitution,  nor  can  a  like 
power  be  given  by  the  legislature  to  any  other  officer  or  authority.*' 
Th(B  pardoning  power  of  a  governor  is,  however,  limited  to  infrac- 
tions of  state  laws  and  does  not  extend  to  punishments  imposed  by 
virtue  of  municipal  ordinances,  in  the  absence  of  an  express  provi- 
sion of  the  constitution  or  declaration  by  statute;  *®  and  it  has  been 
held  that  the  word  "offenses"  as  used  in  a  constitution  empowering 
the  governor  to  grant  pardons  after  conviction  for  all  save  certain 
specified  offenses  is  equivalent  to  "crimes"  and  hence  the  pardoning 
power  of  the  executive  does  not  extend  to  the  remission  of  civil 
liabilities.**     A  general  'discussion  of  the  offenses  which  may  be 

12.  See  infra,  par.  10.  Convicts,  73  Vt.  414,  51  Atl.  10,  56 

13.  Dmeker   v.    Salomon,    21    Wis.   L.R.A.  658  and  note. 

621,  94  Am.  Dec.  571.  18.  Paris  v.  Hinton,  132  Ky.  684, 

14.  Polk  V.  Plummet,  2  Humph.  116  S.  W.  1197,  19  Ann.  Cas.  114  and 
(Tenn.)  500,  37  Am.  Dec.  566.  note;  Allen  v.  McGuire,  100  Miss.  781, 

16.  McNutt  V.  Bland,  2  How.  9,  11  57  So.  217,  Ann.  Cas.  1914A  483,  38 
U.  S.  (L.  ed.)  159.  See  Public  Of-  L.R.A.(N.S.)  ;196.  And  see  Munio- 
ncERs;  Uktitbd  States  Courts.  ipal  Corporations. 

16.  Ex  parte  Crump,  10  Okla.  Crim.  19.  Campion  v.  Gillan,  79  Neb.  364, 
133,  135  Pac.  428,  47  L.R.A.(N.S.)  112  N.  W.  586,  126  A.  S.  R.  667,  16 
1036.  Ann.  Cas.  319,  11  L.R..A(N.S.)  865. 

17.  In  re  Conditional  'Discharge  of 
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pardoned  and  the  time  when  the  pardoning  power  may  be  exercised 
will  be  found  elsewhere  in  this  work.*®  The  federal  constitution 
neither  grants  nor  forbids  to  the  governor  of  a  state  the  right  to 
stay  the  execution  of  a  sentence,*  but  the  power  to  grant  a  respite 
or  reprieve  as  well  as  to  pardon  is  commonly  conferred  upon  the 
governor  by  the  constitutions  of  the  various  states,  though  some- 
times with  a  limitation  as  to  the  time  within  which  such  power  shall 
be  exercised.*  A  full  discussion  of  the  power  and  duties  of  the 
governor  of  a  state  in  regard  to  the  extradition  of  fugitives  from 
justice  is  found  elsewhere  in  this  work.' 

6.  Appointment  and  Removal  of  Public  Officers. — ^Although  the 
appointment  to  office  is  generally  the  exercise  of  an  executive  or 
administrative  function,  the  power  of  appointment  does  not  inhere 
in  the  executive.  Accordingly  it  is  generally  held  that  the  governor 
of  a  state  has  no  power  to  appoint  officers  in  the  absence  of  author- 
ity conferred  upon  him  by  the  state  constitution  or  some  statute.* 
The  power  of  appointment  of  certain  public  officers  is,  however,  one 
generally  conferred  upon  the  governor  of  a  state,  though  subject  in 
many  instances  to  confirmation  by  the  legislative  department  of  the 
state.  So  also,  the  power  of  provisional  appointment  to  office  for  the 
purpose  of  preventing  the  temporary  lapse  of  a  governmental  func- 
tion, as  a  result  of  there  being  in  office  no  legal  incumbent  to  exer- 
cise that  function,  is  commonly  vested  in  the  governor.  The  power 
of  a  governor  to  remove  public  officers  is  not  an  incident  of  his 
executive  office,  but  exists  only  where  conferred  by  the  constitution 
or  statute  law,  or  is  implied  from  the  power  of  appointment.  A  full 
discussion  of  the  power  to  appoint  and  remove  public  officers  and 
the  manner  of  exercising  such  powers,  is  necessarily  beyond  the  scope 
of  this  article,  and  the  subject  is  therefore  left  for  treatment  else- 
where in  this  work.* 

7.  Relation  to  Legislature  Generally. — ^W^hile  in  accordance  with 
the  spirit  of  the  various  state  constitutions,  the  legislative  department 
of  a  state  is  in  the  exercise  of  the  powers  of  government  assigned 
to  it,  independent  of  the  executive,*  yet  the  governor  has  a  qualified 

20.  See  Pardon,  Reprieve  and  Am*  529;   Cox  v.   State,  72  Ark.  94,  78 

NESTY.  S.  W.  756,  105  A.  S.  R!  17  and  note; 

1.  Storti  V.  Massachusetts,  183  U.  Hogins  v.  Bullock,  92  Ark.  67,  121  S. 
S.  138,  22  S.  Ct.  72,  46  U.  S.  (L.  ed.)  W.  1064,  19  Ann.  Cas.  822  and  note; 
120.  State  v,  Wright,  251  Mo.  325,  158  S. 

2.  Clifford  v.  Heller,  63  N.  J.  L.  105,  W.  823,  Ann.  Cas.  1915A  588 ;  State 
42  Atl.  155,  57  L.R.A.  312.  See  gen-  v.  Boucher,  3  N.  D.  389,  56  N.  W.  142, 
erally,  Pardon,  Reprieve  and  Am-  21  L.R.A.  539;  State  v.  Henderson, 
NESTY.  4  Wyo.  535,  35  Pac.  517,  22  L.R.A. 

3.  See  Extradition,  vol.  11,  p.  709.  751  and  note. 

4.  Fox  V.  McDonald,  101  Ala.  51,       5.  See  Public  Opwcbrs. 

13  So.  416,  46  A.  S.  R.  98,  21  L.R.A.       6.  Taylor  v.  Beckham,  108  Ky.  278, 
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veto  power  upon  legislative  action,'  and  has  the  absolute  right  to 
convene  the  legislature  when  he  chooses,  and,  under  certain  circum- 
stances^ may  adjourn  their  sessions.^  If  the  constitution  of  a  state 
authorizes  the  governor  to  convene  the  general  assembly  on  extraord- 
inary occasions,  and  it  does  not  define  what  shall  be  deemed  an 
extraordinary  occasion  for  this  puipose,  or  refer  the  settlement  of 
that  question  to  any  other  department  or  power  of  the  government, 
the  governor  alone  is  the  judge,  and  although  he  err,  the  courts 
have  no  jurisdiction  to  review  his  decision  or  correct  his  error.*  If, 
however,  for  any  good  and  sufficient  reason,  the  executive  shall 
become  satisfied  that  the  necessity  which  induced  the  call  has  passed, 
or  that  it  was  unadvisedly  made,  it  is  not  only  his  right,  but  his 
duty  to  revoke  the  same,  that  the  people  may  be  saved  the  expense 
which  would  otherwise  be  laid  upon  them.  Nor  does  it  matter  whether 
the  revocation  be  by  the  same  person  who  issued  the  proclamation 
or  not,  so  long  as  he  is  for  the  time  being  in  the  legitimate  exercise 
of  the  executive  functions  of  the  government.*®  It  has  been  held 
that  a  constitutional  provision  that  the  legislature  shall  meet  at  the 
seat  of  government  except  in  case  of  war,  insurrection,  or  pestilence, 
when  it  may,  by  proclamation  of  the  governor,  assemble  for  the 
time  being  elsewhere,  authorizes  the  governor  so  to  act  only  in  cases 
where  the  legislature  has  not  yet  assembled.  So  the  power  of  a 
governor  under  the  constitution  to  adjourn  the  legislature  in  case 
of  disagreement  between  the  two  houses  as  to  the  time,  to  such  time 
as  he  shall  think  proper  not  exceeding  a  specified  time,  is  held  to  be 
limited  to  the  case  of  such  disagreement,  and  he  can  adjourn  to 
no  other  place  than  where  the  two  houses  are  sitting.** 

8.  Veto  and  Approval  of  Laws. — While  an  absolute  executive  veto, 
based  upon  the  return  of  a  'billj  is  unknown  to  our  constitutional 
system  of  government,  state  or  federal,  and  such  a  veto  can,  under 
no  circumstances,  be  upheld,  without  doing  violence  to  both  the 
letter  and  the  spirit  of  the  constitution,**  yet  the  constitutions  of  the 
various  states  usually  contain  a  provision  to  the  effect  that  all  bills 
which  have  passed  the  legislature  must,  before  becoming  a  law,  be 
presented  to  the  governor  for  his  approval  or  rejection.    If  he  approves 

66  S.  W.  177,  94  A.  S.  R.  357,  49  9.  Whiteman  v.  Wilmington,  etc.,  R. 

I1.R.A.  258;  and  see  CoNSTirnnoKAL  Co.,  2  Har.  (Del.)  514,  33  Am.  Dec. 

Law,  vol.  6,  pp.  149,  152  et  sieq.  411 ;  People  v.  Parker,  3  Neb.  409, 19 

7.  People  v.  Bissell,  19  HI.  229,  62  Am.  Rep.  634.    And  see  infra,  par.  10. 
Am.  Dee.  591.    And  see  infra,  par.  8.  10.  People  v.  Parker,  3  Neb.  409, 19 

8.  People  V.  Bissell,  19  01.  229,  68  Am.  Rep.  634. 

Am.  Dec.  591 ;  Farrelly  v.  CoD,  60  11.  Taylor  v.  Beckham,  108  Ky.  278, 
Kan.  356,  56  Pac.  492,  44  L.R.A.  464;  56  S.  W.  177,  94  A.  S.  R.  367,  49 
In  re  Legislative  Adjournment,  18  R.   L.R.A.  258. 

I.  824,  27  Atl.  324,  22  L.R.A.  716  12.  Harpending  v.  Haigfat,  39  Cal. 
and  note.  189,  2  Am.  Rep.  432. 
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the  bill,  it  is  his  duty  to  sign  it,  but  if  not,  he  is  required  to  return 
the  bill,  with  his  objections  thereto,  to  the  house  in  which  it  orig- 
inated within  a  specified  time,  and  in  the  event  of  his  failure  to 
so  return  it  the  bill  becomes  a  law  as  though  signed.  The  purpose 
of  such  constitutional  provision  is  to  require  of  the  governor  careful 
consideration  of  every  bill  before  it  can  become  a  law,  and  the  exer- 
cise of  his  judgment  as  a  public  official  as  to  the  wisdom  of  the 
proposed  legislation  in  the  light  of  public  interest,  and  to  require 
an  indication  of  such  judgment  by  express  approval  or  by  silent 
acquiescence  after  investigation,  or  by  express  disapproval.**  In 
the  exercise  of  these  functions  of  veto  or  approval  the  governor  is 
a  component  part  of  the  law  making  power  of  the  state.**  A  full 
treatment  of  the  gubernatorial  power  of  approval  or  veto  of  legis- 
lative action,  the  time  and  manner  of  its  exercise,  and  the  effect 
thereof,  is  found  elsewhere  in  this  work.** 

0 

9.  Military  Status. — The  powers  and  duties  of  the  governor  in 
respect  to  the  state  militia  are  regulated  by  the  constitutions  and 
statutes  of  the  several  states,  and  when  the  constitution  of  a  state 
provides  that  the  governor  shall  be  commander  in  chief  of  the  army 
and  navy  of  that  state,  and  that  it  shall  be  his  duty  whenever  he 
may  deem  it  necessary  for  the  welfare  or  safety  of  the  state,  or  when 
any  actual  or  threatened  invasion,  insurrection,  domestic  violence, 
or  other  danger  to  the  public  interest  makes  it  necessary  to  employ 
military  force  in  aid  of  the  civil  power  of  the  government  for  the 
enforcement  of  law,  to  order  into  active  service  so  much  of  the  state 
guard  or  military  force  of  the  state  as  he  may  deem  necessary,  the 
governor  is  the  sole  judge  of  the  necessity  for  military  interference, 
and  his  declaration  of  a  state  of  war  or  insurgency  is  conclusive 
upon  the  courts.  The  presumption  of  course  is  that  he  will  not 
exercise  this  power  unless  it  becomes  necessary  to  maintain  peace 
and  quiet  and  protect  the  life  or  property  of  the  citizen,  after  the 
local  civil  authorities  have  shown  themselves  unable  to  cope  with  or 
control  the  situation.  But  to  his  good  judgment  and  sound  discre- 
tion the  law  has  left  the  final  decision  as  to  whether  the  military 
arm  of  the  state  shall  be  ordered  into  active  service.  If  he  acts  hastily 
or  unwisely  or  imprudently,  there  is  no  power  in  the  courts  to  con- 
trol or  restrain  his  acts.**    In  ordering  out  the  militia  under  such 

13.  Harpending  v.  Haight,  39  Cal.  L.R.A.(N.S.)  244;  State  v.  Deal,  24 
189,  2  Am.  Rep.  432;  State  v.  Deal,  Fla.  293,  4  So.  899,  12  A.  S.  R.  204; 
24  Fla.  293,  4  So.  899,  12  A.  S.  R.  State  v.  Crounse,  36  Neb.  835,  55  N. 
204;  State  v.  Sessions,  84  Kan.  856,  W.  246,  20  L.R.A.  265. 

115  Pac.  641,  Ann.  Cas.  1912A  796;  15.  See  Statutes. 

State  V.  Crounse,  36  Neb.  835,  55  N.  16.  In  re  Moyer,  35  Colo.  159,  85 

W.  246,  20  L.R.A.  265.  Pac.  190,  117  A.  S.  R.  189,  12  L.R.A. 

14.  Lukens  v.  Nye,  156  Cal.  498,  (N.S.)  979;  In  re  Bovle,  6  Idaho  609, 
105  Pac.  593,  20  Ann.  Cas.  158,  36  57  Pac.  706,  96  A.  S.  R.  286,  45  L..R.A, 
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a  power,  the  governor  may  act  on  his  own  initiative  and  independently 
of  the  civil  authorities  in  the  community  in  which  the  military  force 
is  needed.  He  is  not  required  to  wait  until  requested  by  those  authori- 
ties to  order  out  the  militia,  and  he  may  place  the  militia  at  the 
disposal  of  the  civil  authorities,  or  he  may,  through  military  chan- 
nels, control  and  direct,  within  lawful  bounds,  their  movements  and 
operations.*'  The  governor  in  exercising  this  power  acts  in  his 
capacity  as  a  civil  officer  of  the  state,  and  not  as  commander  in 
chief  of  its  army.  As  the  chief  magistrate  of  the  state,  he  calls 
out  and  must  direct  in  accordance  with  the  law  the  movements  and 
operations  of  the  military  forces.  While,  generally  speaking,  the 
military  is  at  all  times  and  in  all  cases  in  strict  subordination  to 
the  civil  power,*®  this  is  qualified  by  the  right  of  a  state  to  declare 
itself  under  martial  law,  which  is  a  necessary  incident  of  sovereignty 
and  will  be  exercised  either  by  the  governor  or  the  legislature,  as 
provided  by  the  constitution  and  statutes  of  the  several  states.  When 
martial  law  is  declared,  the  civil  status  of  the  state  is  suspended 
and  the  governor  acts  in  a  military  capacity  as  commander  in  chief 
of  the  military  forces.  In  using  the  militia  to  suppress  an  insur- 
rection, or  riot,  but  not  declaring  martial  law,  the  governor  acts  as 
the  chief  executive,  the  head  of  the  civil  power  of  the  state,  bound 
to  execute  the  laws  thereof.**  Power  to  establish  a  military  com- 
mission for  the  punishment  of  offenses  committed  within  the  mili- 
tary zone  is  a  recognized  and  necessary  incident  and  instrumentality 
of  martial  government.*®  As  commander  in  chief  of  the  militia  of 
a  state  the  governor  has  the  power  to  disband  and  muster  out,  at  any 

832;  Lewis  v.  Levelling,  53  Kan.  201,  Pae.  190,  117  A.  S.  R.  189,  12  L.R.A. 

36  Pae.  351,  23  L.R.A.  510;  Franks  (N.S.)  979;  Franks  v.  Smith,  142  Ky. 

V.  Smith,  142  Ky.  232,  134  S.  W.  484,  232,  134  S,  W.  484,  Ann.  Cas.  1912D. 

Ann.   Cas.   1912D   319,   L.R.A.1915A  319,  L.R.A.1915A  1141. 

1141;  In  re  McDonald,  49  Mont.  454,  Note:  45  L.R.A.(N.S.)  996. 

143  Pae.  947,  L.R.A.1915B  988  and  19.  In  re  Moyer,  35  Colo.  159,  85 

note;  Chapin  v.  Ferry,  3  Wash.  386,  Pae.  190,  117  A.  S.  R.  189,  12  L.R.A. 

28  Pae.  754,  15  L.R.A.  116  and  note;  (N.S.)  979. 

State  V.  Brown,  71  W.  Va.  519,  77  Note:  45  L.R.A.(N.S.)  996. 

S.   E.   243,  Ann.   Cas.   1914C   1,  45  As  to  the  suspension  of  the  writ  of 

L.R.A.(N.S.)    996;   In   re   Jones,  71  habeas  corpus  where  a  state  of  war  or 

W.  Va.  567,  77  S.  E.  1029,  Ann.  Cas.  insurgency  is  declared  by  the  governor 

1914C  31,  45  L.R,A.(N.S.)  1030;  Hat-  to  exist,  see  Habeas  Corpus,  post. 

field  V.  Graham,   (W.  Va.)   81  S.  E.  20.  Franks  v.  Smith,  142  Ky.  232, 

533,  L.R.A.1915A  175  and  note.    And  134  S.  W.  484,  Ann.  Cas.  1912D  319, 

see  MnjTART ;  War.  L.R.A.1915A   1141 ;    State  v.   Brown, 

17.  In  re  Boyle,  6  Idaho  609,  57  71  W.  Va.  619j  77  S.  E.  243,  Ann. 
Pae.  706,  96  A.  S.  R.  286  and  note,  Cas.  1914C  1,  45  L.R.A.(N.S.)  996 
45  L.R.A.  832;  Franks  v.  Smith,  142  and  note;  In  re  Jones,  71  W.  Va.  667, 
Ky.  232,  134  S.  W.  484,  Ann.  Caa,  77  S.  E.  1029,  Ann.  Cas.  1914C  31,  45 
1912D  319,  L.R.A.1915A  1141.  L.R.A.(N.S.>   1030.     And   see  Mili- 

18.  In  re  Moyer,  35  Colo.  159,  85  tart. 
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time,  any  company  of  the  national  guard,  composing  the  active  militia 
of  the  state.* 

10.  Judicial  Control  of  Acts  of  Governor. — It  is  the  well  settled 
general  rule  that  no  court  has  jurisdiction  to  require  and  compel 
the  performance  by  the  governor  of  his  political  duties,  or  the  duties 
devolved  upon  him  as  a  component  part  of  the  legislature,  and  that 
no  executive  act  whatsoever,  dependent  upon  the  judgment  or  dis- 
cretion of  the  governor  can  be  coerced  by  judicial  writ.  Nor  will 
the  courts  review  the  acts  of  the  executive  department  which  are 
political  and  inherently  part  of  that  department.^  In  a  majority 
of  jurisdictions,  it  is  held  that  the  governor  is  immune  from  judicial 
control  or  interference  in  the  discharge  of  both  discretionary  and 
ministerial  duties,  the  rule  being  based  on  the  constitutional  division 
of  powers  into  the  executive,  legislative  and  judicial,  and  the  pro- 
hibition against  one  department  interfering  with  or  assuming  the 
powers  or  duties  of  another  department.*    As  is  stated  in  some  of 

1.  Lewis  V.  Lewelling,  53  Kan.  201,  89  and  note;  Germaine  v.  Oovemor, 
36  Pac.  351,  23  L.R.A.  510  and  note.  176  Mich.  585,  142  N.  W.  738,  Ann. 

2.  Huidekoper  v.  Hadley,  177  Fed.  Cas.  1915B  418,  46  L.R.A.(N.S.)  857; 
1,  100  C.  C.  A.  395,  40  L.R.A.(N.S.)  Rice  v.  Austin,  19  Minn.  103,  18  Am. 
505 ;  Hawkins  v.  Governor,  1  Ark.  570,  Rep.  330 ;  Vicksburg,  etc.,  R.  Co.  t. 
33  Am.  Dec.  346  and  note;  Cox  y.  Lowry,  61  Miss.  102,  48  Am.  Rep.  76; 
State,  72  Ark.  94,  78  S.  W.  756,  105  State  v.  Lewis,  107  N.  C.  967,  12  S. 
A.  S.  R.  17 ;  Harpending  v.  Haight,  E.  457,  13  S.  E.  247,  11  L.R.A.  105 ; 
39  Cal.  189,  2  Am.  Rep.  432;  Trimble  In  re  Legislative  Adjournment,  18  R. 
V.  People,  19  Colo.  187,  34  Pac.  981,  I.  824,  27  Atl.  324,  22  L.R.A.  716; 
41  A.  S.  R.  236;  People  v.  Martin,  19  Greir  v.  Taylor,  4  McCord  L.  (S,  C.) 
Colo.  565,  36  Pac.  543,  24  L.R.A.  201;  206,  17  Am.  Dec.  731;  State  v.  Ansel, 
In  re  Moyer,  35  Colo.  159,  85  Pac.  76  S.  C.  395,  57  S.  E.  185,  11  Ann. 
190, 117  A.  S.  R.  189, 12  L.R.A.(N.S.)  Cas.  613  and  note;  Bates  v.  Taylor,  87 
979;  Whiteman  V.  Wilmington,  etc.,  R.  Tenn.  319,  11  S.  W.  266,  3  L.R.A. 
Co.,  2  Har.  (Del.)  514,  33  Am.  Dec.  316  and  note;  Hatfield  v.  Graham, 
411;  State  v.  Johnson,  30  Fla.  433,  11  (W.  Va.)  81  S.  E.  533,  L.R.A.1915A 
So.  845,  18  L.R.A.  410;  In  re  Boyle,  175  and  note;  State  v.  Rose,  140  Wis. 
6  Idaho  609,  57  Pac.  706,  96  A.  S.  R.  360,  122  N.  W.  751,  28  L.R.A.(N.S.) 
286,  45  L.R.A.  832;  People  v.  Bis-  194;  Ekem  v.  McGovem,  154  Wis, 
sell,  19  lU.  229,  68  Am.  Dec.  591  and  157,  142  N.  W.  595,  46  L.R.A.(N.S.) 
note;  EUingham  v.  Dye,  178  Ind.  336,  796;  State  v.  Brooks,  14  Wyo.  393,  84 
99  N.  E.  1,  Ann.  Cas.  1915C  200;  Pac.  488,  7  Ann.  Cas.  1108,  6  L.RJ!l. 
Farrelly  v.  Cole,  60  Kan.  356,  56  Pac.  (N.S.)   750  and  note. 

492,  44  L.R.A.  464;  Traynor  v.  Beck-  Note:  Ann.  Cas.  1913B  789. 

ham,  116  Ky.  13,  74  S.  W.  1105,  76  And  see  Injuncttions;  MandaiIus; 

S.  W.  844,  3  Ann.  Cas.  388;  Franks  Prohibition. 

V.  Smith,  142  Ky.  232,  134  S.  W.  484,  3.  Huidekoper  v.  Hadley,  177  Fed. 

Ann.    Cas.   1912D   319,   L.R.A.1915A  1,  100  C.  C.  A.  395,  40  L.R.A.(N.S.) 

1141;  State  v.  Doherty,  25  La.  Ann.  505;  In  re  Dennett,  32  Me.  508,  54 

119,  13  Am.  Rep.  131;  In  re  Dennett,  Am.  Dec.  602  and  note;  Miles  v.  Brad- 

32   Me.   508,   54   Am.  Dec.   602   and  ford,  22  Md.  170,  85  Am.  Dec.  643  and 

note;  Miles  v.  Bradford,  22  Md.  170,  note;    People  v.   Governor,  29  Mich. 

85  Am.  Dec.  643  and  note;  People  v.  320,  18  Am.  Rep.  89  and  note;  Rice 

Governor,  29  Mich.  320,  18  Am.  Rep.  v.  Austin,  19  Minn.  103,  18  Am.  Rep. 
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the  decisions  maintaining  this  view,  there  is  no  very  clear  and  pal- 
pable line  of  distinction  between  those  duties  of  the  governor  which 
are  political  and  those  which  are  to  be  considered  ministerial  merely. 
An  effort  to  draw  one  and  declare  that,  in  all  cases  falling  on  one 
side  of  the  line,  the  governor  is  subject  to  judicial  process,  and  in 
all  falling  on  the  other  he  is  independent  of  it,  would  open  the  doors 
to  an  endless  train  of  litigation  and  the  cases  would  be  numerous 
in  which  neither  the  governor  nor  the  parties  would  be  able  to  deter- 
mine whether  this  conclusion  was  to  be  final,  and  the  courts  would 
be  appealed  to  by  every  dissatisfied  party  to  subject  a  co-ordinate 
department  of  the  government  to  their  jurisdiction,  and  harmony 
of  action  between  the  executive  and  judicial  departments  would  be 
directly  threatened.  According  to  the  reasoning  of  these  authorities 
when  duties  are  imposed  upon  the  governor,  whatever  be  their  grade, 
importance,  or  nature,  the  courts  have  no  right  to  say  that  this  or 
that  duty  might  properly  have  been  imposed  upon  some  inferior 
officer,  but  must  presume  that  there  were  conclusive  reasons  for  pla<!- 
ing  th«  performance  of  a  particular  duty  upon  the  chief  executive.* 
In  a  number  of  jurisdictions  however  the  view  is  taken  that  a  gov- 
ernor of  a  state  is  not  immune  from  judicial  control  as  to  purely 
ministerial  duties,  and  that  as  to  such  acts  either  he  may  be  restrained 
or  their  performance  may  be  compelled  by  mandamus.  Where  this 
view  obtains  the  test  of  whether  or  not  a  duty  is  ministerial  merely, 
is,  generally  speaking,  that  it  might  have  been  imposed  upon  any 
other  officer  or  person,  and  that  in  its  performance,  no  discretion 
or  judgment  is  to  be  exercised.  Such  a  duty  is  considered  as  not 
being  a  political  or  executive  duty  and  therefore  that  the  principle 
of  the  independence  of  the  executive  in  the  exercise  of  his  political 
and  executive  duties  does  not  apply.  And  since,  if  the  duty  had 
been  imposed  on  such  officer,  there  would  have  been  a  judicial  rem- 
edy for  neglect  to  perform  it,  therefore,  there  must  be  the  like  remedy 
when  the  governor  himself  is  guilty  of  a  similar  neglect.*  In  some 
jurisdictions  it  has  been  held  that  the  action  of  a  governor  in  remov- 

330;  Vicksburg,  etc.,  R.  Co.  v.  Lowry,  4.  In  re  Dennett,  32  Me.  508,  54 
61  Miss.  102,  48  Am.  Rep.  76;  State  Am.  Dec.  602;  People  v.  Governor, 
V.  Huston,  27  OUa.  606,  113  Pac.  190,  29  Mich.  320,  18  Am.  Rep.  89  and 
34  L.R.A.(N.S.)  380;  Hartranft's  Ap-  note;  Rice  v.  Anstin,  19  Minn.  103, 
peal,  85  Pa.  St.  433,  27  Am.  Rep.  18  Am.  Rep.  330. 
667;  Greir  v.  Taylor,  4  McCord  L.  5.  Harpending  v.  Haight,  39  Cal. 
(S.  C.)  206,  17  Am.  Dec.  731;  Bates  189,  2  Am.  Rep.  432;  EUingham  v, 
V.  Taylor,  87  Tenn.  319, 11  S.  W.  266,  Dye,  178  Ind.  336,  99  N.  E.  1,  Ann. 
3  L.R. A.  316  and  note.  Cas.   1915C    200 ;    Traynor   v.   Beck- 

Notes:  33  Am.  Dec.  362;  6  L.R.A.  ham,  116  Ky.  13,  74  S.  W.  1105,  76 
(N.S.)  750;  3  Ann.  Cas.  391;  11  Ann.  S.  W.  844,  3  Ann.  Cas.  388  and  note; 
Cas.  620 ;  Ann.  Cas.  1913B  789.  State  v.  Eberhardt,  116  Minn.  313, 133 

And  see  Constitutional  Law^  vol.  N.  W.  857,  Ann.  Cas.  1913B  785,  39 
6,  p.  151  et  seq.  L.R.A.(N.S.)  788;  State  v.  Brooks,  14 
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ing  an  official  is  quasi  judicial,  and  may  be  reviewed  by  writ  of 
certiorari,*  but  in  others,'  it  is  held  that  such  action  is  essentially 
governmental  or  executive  in  its  nature  and  is  not  reviewable  by 
certiorari.^  So  also  it  has  been  held  that  the  governor  is  the  abso- 
lute judge  of  what  official  communications  to  the  executive  depart- 
ment may  be  revealed,  of  what  the  official  duties  of  that  depart- 
ment are,  and  when  they  should  be  performed,  and  also  that  the 
governor  and  the  subordinate  of  the  executive  department,  while 
engaged  in  official  duties  are  not  subject  to  the  subpoena  of  the 
grand  jury.®  The  doctrine  that  the  courts  will  not  control  or  inter- 
fere with  the  governor  in  the  performance  of  his  duties,  applies  only 
to  acts  within  the  scope  of  executive  authority,*  and  when  he  steps 
aside  from  the  sphere  of  his  duty,  and  violates  the  law,  he  is  amen- 
able to  the  law,  the  same  as  any  other  person.  The  scope  of  his 
duty  does  not  extend  to  breaking  the  law.  Within  its  scope,  acting 
as  governor,  he  is  powerful,  but  outside  thereof,  though  pretending 
to  act  as  governor,  he  is  but  an  individual,  and  must  bow  to  the 
underlying  principle  of  our  system,  that  all  men  are  equal  before 
the  law.  The  courts  must  settle  rights  in  any  controversy  respecting 
violation  thereof,  whether  the  violator  be  the  governor  or  a  private 
individual. ^^  So  also  the  rule  that  a  governor  is  immune  from 
judicial  interference  and  control  is  not  applicable  to  proceedings  by 
quo  warranto,  and  this  is  the  appropriate  method  of  determining 
his  title  to  the  office.** 

11.  Vacancy  in  Office  Generally. — Generally  the  constitutions  of 
the  several  states  provide  for  the  administration  of  the  executive 

Wyo.  393,  84  Pac.  488,  7  Ann.  Cas.  S.  E.  185,  11  Ann.  Cas.  613  and  note. 

1108,  6  L.R.A.(N.S.)    750   and  note.  Generally  as  to  the  property  and  scope 

Notes:  18  Am.  Rep.  98;  Ann.  Cas.  of  certiorari,  see  Certiorari,  vol.  5, 

1913B  7«9.  p.  249  et  seq. 

In  Minnesota  it  was  formerly  held  8.  Hartranft's  Appeal,  85  Pa.  St. 
that  no  act  of  a  governor  could  be  in-  433,  27  Am.  Rep.  667  and  note.  Gen- 
terfered  with  or  controlled.  Rice  v.  erally  as  to  the  subpoenaing  of  wit- 
Austin,  19  Minn.  103, 18  Am.  Rep.  330.  nesses,  see  Wftnesses. 

In  later  cases,  however,  the  courts       9.  Ekem  v.  McGovem,  154  Wis.  157, 

of  this  state  have  taken  the  view  that  142  N.  W.  595,  46  L.R.A.(N.S.)  796. 
while  a  discretionary  act  will  not  be       10.  Cox  v.   State,  72  Ark.   94,  78 

interfered  with  or  controlled,  the  gov-  S.  W.  756,  105  A.  S.  R.  17;  People 

emor   is   not   immune   from    judicial  v.  Martin,  19  Colo.  565,  36  Pac.  543, 

control   or  interference  as  to  purely  24  L.R.A.  201;  Ex  parte  Crump,  10 

ministerial  acts.    State  v.  Eberhart,  116  Okla.    Crim.    133,   135   Pac.   428,   47 

Minn.  313,  133  N.  W.  857,  Ann.  Cas.  L.R.A.(N.S.)   1036;  Bates  v.  Taylor, 

1913B  785  and  note,  39  L.R.A.(N.S.)  87  Tenn.  319,  11  S.  W.  266,  3  L.R.A. 

788.  316;   Ekem  v.   McGovern,  154  Wis. 

6.  State  V.  Eberhart,  116  Minn.  313,  157,  142  N.  W.  595,  46  LJl.A.(N.S.) 
133  N.  W.  857,  Ann.  Cas.  1913B  785,  796. 

39  L.R.A.(N.S.)  788  (removal  of  11.  Note:  3  Ann.  Cas.  393.  And 
county  oflScial  from  oflSce).  see  Quo  Warranto. 

7.  State  V.  Ansel,  76  S.  C.  395,  57 
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department  in  case  of  a  vacancy  therein  and  designate  what  shall  be 
a  vacancy  and  who  shall  act  as  governor  when  it  shall  occur,  and 
when  the  constitution  of  a  state  provides  that  the  lieutenant  governor 
ahall  act  as  governor  if  the  governor  be  absent  from  the  state,  it  is 
held  by  some  courts  that  an  absence  for  any  purpose  or  for  any 
period  of  time,  however  short,  will  suspend  his  functions  and  they 
will  devolve  upon  the  lieutenant  governor  or  other  officer  as  desig- 
nated.; though  when  the  governor  returns  to  the  state,  ipso  facto  the 
vacancy  is  removed  and  he  resumes  his  functions.^^  Other  authori- 
ties, however,  take  the  view  that  by  such  a  provision  is  meant  an 
absence  such  as  will  affect  injiu*iously  the  public  interest  and  not 
a  mere  temporary  absence,  and  that  the  fact  that  the  governor  is 
for  some  days  at  a  place  without  the  state,  but  within  a  few  hours 
ride  of  the  capitol  will  not  authorize  the  lieutenant  governor  to  exer- 
cise the  functions  of  governor.^*  A  temporary  illness  has  been  held 
to  create  a  vacancy  within  the  meaning  of  a  constitutional  provision 
that  the  chair  of  the  governor  shall  become  vacant,  by  reason  of  his 
death,  absence  from  the  state,  or  otherwise.**  Under  a  constitutional 
provision  that  in  case  of  death,  resignation,  conviction  or  impeach- 
ment, failure  to  qualify,  or  other  disability  of  the  governor,  the 
president  of  the  senate  shall  act  as  governor,  it  has  been  decided 
that  the  failure  to  declare  the  result  of  an  election  does  not  create 
a  vacancy.  The  disability  there  meant  is  one  pertaining  to  a  duly 
elected  and  qualified  governor,  and  until  a  declaration  of  election 
is  made  there  is  not  such  a  governor,  nor  for  the  same  reason  do 
such  circumstances  come  within  the  provision  "failure  to  qualify."  *^ 
The  person  who  is  authorized  to  act  when  there  is  a  vacancy  in  the 
office  of  governor  is  vested  with  all  the  powers  and  authority  of  the 
governor,  and  may  call  an  extra  session  of  the  legislature  where  this 
is  one  of  the  powers  of  the  governor.**  So  also  the  pardon  of  a  person 
acting  as  governor,  although  only  during  a  temporary  absence  of  the 
chief  executive  from  the  state,  is  valid  and  effectual,  and  cannot  be 
revoked  by  the  governor  when  he  returns.*^ 

12.  Status  and  Powers  of  Successor  or  De  Facto  Governor. — In 
some  jurisdictions,  it  is  held  that  under  the  constitutional  provi- 
sion that  upon  certain  contingencies  the  powers  and  duties  of  the 

12.  Ex  parte  Crump,  10  Okla.  Crim.       15.  State  v.  Bulkeley,  61  Conn.  287, 

133,  135   Pac.  428,  47  L.R.A.(N.S.)  23  Atl.  186,  14  L.R.A.  657;  Carr  v. 

1036.  Wilson,  32  W.  Va.  419,  9  S.  E.  31, 

Note :   Ann.   Cas.  1915A   577,  578.  3  L.R.A.  64. 

18.  State  V.   Graham,  26  La.  Ann.       16.  People  v.  Parker,  3  Neb.  409, 

668,  21  Am.  Rep.  551.  19  Am.  Rep.  634. 

Note:  Ann.  Cas.  1915A  577.  17.  Ex  parte  Crump,  10  Okla.  Crim. 

14.  Attorney-General  v.  Taggart,  66  133,   135   Pac.   428,  47   L.R.A.(N.S.) 

N.  H.  362,  29  AU.  1027,  25  L.R.A.  1036  and  note. 
613  and  note. 
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office  shall  be  exercised  by  a  designated  person,  such  person  does 
not  thereby  become  the  governor  of  the  state  in  the  constitutional 
sense.  Thus  when  it  is  provided  that  in  case  of  certain  contingencies 
the  powers,  duties  and  emoluments  of  the  office  of  governor  shall 
devolve  upon  the  president  of  the  senate,  upon  the  happening  of 
one  of  those  contingencies,  it  has  been  decided  that  the  president 
of  the  senate  does  not  become  the  governor,  but  he  simply  performs 
the  duties  of  that  office,  and  retains  his  office  of  president  of  the 
senate.  If  he  cease  to  be  president  of  the  senate,  he  can  no  longer 
exercise  the  functions  of  the  governor.*®  On  the  other  hand,  the 
view  is  taken  by  some  authorities  that  where  an  inferior  officer 
succeeds  to  the  duties  of  the  office  of  governor,  or,  in  the  words  of 
the  constitution,  such  duties  devolve  on  him,  he  ceases  to  hold  his 
inferior  office  and  becomes  governor.**  The  authorities,  however, 
generally  agree  that  the  person  acting  as  governor  under  such  con- 
stitutional provisions  is  entitled  to  the  salary  of  the  governor.^  The 
rule  that  the  acts  of  officers  de  facto,  while  in  office,  are  good  as 
to  third  persons,  is  applied  to  the  acts  of  a  de  facto  governor.* 

18.  Futrell  v.  Oldham,  107  Ark.  386,  57  L.R.A.  312;  Ex  parte  Crump,  10 
155  S.  W.  502,  Ann.  Gas.  1915A  571  Okla.  Grim.  133,  135  Pac.  428,  47 
and  note;   Clifford  v.   Heller,  63  N.  L.R.A.(N.S.)  1036. 

J.  L.  105,  42  Atl.  155,  57  L.R.A.  312.       Note:   Ann.   Gas.  1915A  579,  580. 

19.  State  V.  La  Grave,  23  Nev.  216,  1.  Clifford  v.  Heller,  63  N.  J.  L. 
45  Pae.  243,  35  L.R.A.  233.  105,  42  Atl.  155,  57  L.R.A.  312;  State 

Note :  Ann.  Gas.  1915A  579.  v.  Williams,  5  Wis.  308,  68  Am.  Dee. 

20.  State  v.  La  Grave,  23  Nev.  216,  65  and  note.  See  geamUj,  Pubuo 
45  Pac.  243,  35  L.R.A.  233;  Clifford   OFncEBS. 

V.  Heller,  63  N.  J.  L.  105,  42  AU.  155, 
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V.  Secrecy  of  Proceedings 

22.  In  General 

23.  Rule  Applied  to  Evidence  Taken  before  Grand  Jury 

24.  Interference  with  Grand  Jury;  Who  May  Attend  Deliberations 

I.  Introductory 

1.  Definition  of  Grand  Jury  and  Scope  of  Article. — The  common 
law  grand  jury  is  a  body  composed  of  good  and  lawful  freeholders 
of  the  country,  from  twelve  to  twenty-three  in  number,  and  organ- 
ized for  the  purpose  of  inquiring  into  the  commission  of  crimes 
within  the  county  from  which  its  members  are  drawn,  and  to  find 
indictments  against  supposed  offenders  therein.*  Though  an  append- 
age of  the  court  under  whose  supervision  it  is  impaneled,*  the 
grand  jury  is  regarded  rather  as  an  informing  or  accusing  body  than 
as  a  judicial  tribunal.'  This  article  deals  with  the  grand  jury  as 
constituted  at  common  law  and  as  modified  bv  statute.  But  all 
matters  pertaining  to  the  finding,  requisites,  and  allegations  of  indict- 
ments are  discussed  elsewhere.* 

2.  Origin  and  History  of  Grand  Jury. — The  grand  jury  is  of  very 
ancient  origin  in  the  history  of  England,  going  back  many  cen- 
turies. For  a  long  period  its  powers  were  not  clearly  defined ;  and 
it  would  seem  from  the  accounts  of  commentators  on  the  laws  of 
that  country  that  it  was  at  first  a  body  which  not  only  accused,  but 
also  tried,  public  offenders.  However  this  may  have  been  in  its 
origin,  it  was  at  the  time  of  the  settlement  of  this  country  an  inform- 
ing and  accusing  tribunal  only,  without  whose  previous  action  no 
person  charged  with  a  felony  could,  except  in  certain  special  cases, 
be  put  upon  his  trial.  And  in  the  struggles  which  at  those  times 
arose  in  England  between  the  powers  of  the  king  and  the  rights 
of  the  subject,  it  often  stood  as  a  barrier  against  persecution  in  his 
name;  until,  at  length,  it  came  to  be  regarded  as  an  institution  by 
which  the  subject  was  rendered  secure  against  the  oppression  of 
unfounded  prosecutions  of  the  crown.  Because  of  the  poj)ular  char- 
acter of  our  institutions  there  has  seldom  been  any  contest  in  this 
country  between  the  government  and  the  citizen  which  required  the 
existence  of  the  grand  jury  as  a  protection  against  oppressive  action 
of  the  government.  Yet  the  grand  jury  was  adopted  here,  and  has 
been  generally  continued  from  considerations  similar  to  those  which 
give  to  it  its  chief  value  in  England,  and  is  designed  as  a  means, 
not  only  of  bringing  to  trial  persons  accused  of  offenses  upon  just 

1.  See  infra,  par.  8,  11,  20,  Mass,  516,  32  N.  E.  939,  34  A.  S.  R. 

2.  Heard  v.  Pierce,  8  Cash.  (Mass.)    302. 

338,  54  Am.  Dec.  757.  4.  See  Indioihknts  and  Informa- 

8.  Commonwealth  v.  Woodward,  157   tions. 
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grounds,  but  also  as  a  means  of  protecting  the  citizen  against  un- 
founded accusations,  whether  they  come  from  the  government  or 
are  prompted  by  partisan  passion  or  private  enmity.  And  in  the 
federal  jurisprudence,  the  grand  jury  has  been  placed  beyond  the 
possibility  of  legislative  abrogation,  so  far  as  any  of  the  higher  crimes 
are  concerned,  by  the  fifth  amendment  to  the  constitution  provid- 
ing that  "no  person  shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  a  presentment  or  indictment  of  a 
grand,  jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or 
in  the  militia  when  in  actual  service  in  time  of  war  or  public 
danger."  * 

II.  Organization 

3.  Time  and  Term, — ^The  time  for  the  selection  of  the  grand  jury 
and  the  period  during  which  it  is  to  sit  axe  everywhere  regulated 
by  statute.  But  in  the  absence  of  a  mandatory  statute  requiring  the 
grand  jury  to  be  selected  prior  to  the  term  or  limiting  the  time 
prior  to  the  term  of  court  at  which  it  is  to  sit  in  which  it  shall  be 
selected,  the  action  of  a  grand  jury  selected  during  the  teiift  or 
prior  thereto  is  valid.*  And  in  accordance  with  the  principle  that 
where  a  statute  specifies  the  time  within  which  a  public  officer  is  to 
perform  an  official  act  regarding  the  rights  and  duties  of  others  the 
statute  will  be  considered  as  merely  directory,  unless  the  nature  of 
the  act  to  be  performed  or  the  language  used  shows  that  the  desig- 
nation of  time  was  intended  as  a  limitation  of  the  power  of  the  officer, 
a  statute  fixing  the  period  of  time  before  the  first  day  of  the  term 
of  court,  for  the  selection  of  grand  jurors,  is,  by  the  weight  of  author- 
ity, construed  to  be  merely  directory.'  Ordinarily  the  grand  jury 
is  organized  for  only  a  single  term  of  court,  but  where  a  legal  grand 
jury  impaneled  for  one  term  of  court  holds  over  into  the  next  suc- 
ceeding term,  and  at  such  term  is  recognized  by  the  court  as  lawful, 
it  is  a  good  and  sufficient  grand  jury  de  facto,  and  indictments  found 
by  it  are  not  void,  but  good  and  valid  os  against  collateral  proceed- 
ings, and  give  the  court  jurisdiction  to  issue  writs  of  arrest  and 
commitments.^  The  term  of  court  for  which  the  grand  jury  is 
organized  must  be  a  legal  term.  Otherwise  indictments  returned  by 
it  will  be  invalid.*  It  is  sufficient,  however,  that  the  judge  organ- 
izing the  grand  jury  be  a  de  facto  officer. ^^    In  the  absence  of  a 

6.  Ex  parte  Bain,  121  U.  S.  1,  7  Note :  27  L.R.A.  7fi0,  786. 

S.  Ct.  781,  30  U.  S.    (L.  ed.)    849;  8.  State  v.  Noyes,  87  Wis.  340,  58 

Gamsey  v.  State,  4  Okla.  Crim.  547,  N.  W.  386,  41  A.  S.  R.  45,  27  L.RA. 

112  Pac.  24,  38  L.R.A.(N-S.)  600.  776. 

6.  Note:  27  L.R.A.  786.  9.  Note:  27  L.R.A.  786. 

7.  People  V.  Donaldson,  255  HI.  19,  10.  Ex  parte  State,  142  Ala.  87,  38 
99  N.  E.  62,  Ann.  Cas,  1913D  90  and  So.  835,  110  A.  S.  R.  20. 

note. 
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prohibitory  statute  the  fact  that  the  grand  jury  was  adjourDed  with 
the  court  to  an  adjourned  term  or  was  convened  and  impaneled  at 
an  adjourned  term  does  not  invalidate  its  action.^^  So  also,  when 
a  grand  jury  which  has  been  adjourned  to  the  next  term  of  court 
"unless  sooner  called  by  the  court,"  *•  or  which  has  been  discharged 
by  formal  order  of  court,  is  recalled  at  the  same  term,  indictments 
thereafter  found  by  it  are  valid.*'  Likewise,  special  grand  juries 
may  be  summoned,  under  the  stetutes  of  most  states,  where  there 
has  been  a  failure  to  draw  or  summon  a  regular  grand  jury,  or 
the  regular  grand  jury  has  been  discharged;  and  there  is  authority 
to  the  effect  that  this  is  within  the  commofl  law  power  of  a  court.** 
4.  Drawing, — The  niunerous  decisions  passing  upon  the  question 
of  the  legality  of  a  grand  jury  not  selected  according  to  statute,  though 
not  uniform  in  upholding  the  legality  of  such  a  grand  jury,  are 
not  necessarily  conflicting.  Each  case  turns  upon  the  extent  to 
which  a  particular  statutory  provision  may  be  departed  from  with- 
out affecting  the  legality  of  the  grand  jury.  This  is  determined 
chiefly  by  the  character  of  the  statute,  that  is,  whether  it  is  man- 
datory or  directory,  which  in  this  instance  depends  more  upon  the 
purpose  of  the  statute  than  upon  its  language*  If  the  mode  of  selec- 
tion is  contrary  to  the  provisions  of  a  mandatory  statute,  the  purpose 
of  which  is  to  prevent  fraud  and  unfounded  prosecutions,  the  grand 
jury  is  usually  held  to  be  illegal.  The  reason  upon  which  this  rule 
is  based  is  that  to  permit  grand  juries  to  be  selected  otherwise  than 
in  accordance  with  the  statute  regulating  their  selection  would  open 
the  way  for  the  evils  which  it  is  the  object  of  the  statute  to  prevent.** 
Thus,  it  has  been  held  that  failure  to  give  notice  of  the  drawing 
as  required  by  statute  will  invalidate  .the  drawing.**  On  the  other 
hand,  when  the  provisions  of  the  statute  are  merely  directory,  par- 
ticularly when  the  chief  purpose  of  the  prescribed  method  is  to  dis- 
tribute equally  the  burden  of  jury  service,  a  departure  from  that 
method  does  not,  in  the  absence  of  fraud  or  prejudice  to  the  inter- 
^ests  of  the  party  who  questions  the  regularity  of  the  selection,  render 
the  grand  jury  illegal.  The  reason  of  this  rule  is  that  as  the  grand 
jurors  do  not  try  the  case,  but  merely  charge  the  accused,  the  manner 
of  their  selection  is  of  no  consequence  to  him,  he  being  entitled  to 
claim  only  fair  and  impartial  grand  jurors  who  possess  the  necessary 
qualifications,  whereas  it  is  of  great  consequence  that  the  adminis- 
tration of  justice  shall  not  be  delayed  by  mere  technical  objections.*' 

11.  Note :  27  L.R.A.  785.  N.  W.  263,  8  Ann.  Cas.  190 ;  Com.  v. 

12.  State  V.   PhUlips,  119  la.  652,   Burton,  4  Leigh   (Va.)    645,  26  Am. 
94  N.  W.  229,  67  L.R.A.  292.  Dec.  337. 

18.  Hayes  v.   State,  93  Miss.   670,       Note:  27  LJI.A.  787. 
47  So.  522, 17  Ann.  Cas.  653  and  note.       15.  Note :   10   Ann.   Cas.   964,  965. 
Note:  27  L.R.A.  787.  16.  Note:  27  LJI.A.  781,  783. 

14.  State  V.  Disbrow,  130  la.  19, 106       17.  Note :  10  Ann.  Cas.  965,  966. 
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Such  statutes  ne6d  i>ot  be  followed  with  technical  or  literal  strictness. 
A  substantial  complianee  is  all  that  is  Tequired,  and  mere  irregu- 
larities in  the  drawing  and  selection  do  not  invalidate  the  grand 
jury's  action.*^  Most  of  the  illustrations  of  this  rule  indicate  that 
the  departure  from  the  statutory  requirements  was  not  prejudicial 
to  the  accused.  Thus  the  fact  that  the  list  of  jurors  was  not  certi- 
fied, or  not  certified  at  the  exact  time,  that  the  number  from  which 
the  grand  jury  was  drawn  exceeded  or  was  less  than  the  statutory 
number,  that  there  was  a  variance  or  clerical  error  in  writing  the 
name  of  a  grand  juror,  and  similar  departures  from  the  letter  of 
the  statute,  have  been  considered  not  fatal.*^  Fraud  vitiates  a  draw- 
ing, but  fraud  must  be  shown  clearly.  The  fact  that  one  of  the 
grand  jurors  requested  the  sheriff  to  place  him  on  the  jury  d()es 
not  establish  fraud  in  the  absence  of  evidence  of  corruption  or  con- 
spiracy between  the  juror  and  the  sheriff.*^  The  drawing  must  be 
made  by  an  authorieed  person.  A  drawing  has  been  held  valid  in 
but  few  cases  when  made  by  a  deputy  of  the  statutory  officer.  So, 
where  the  statute  prescribed  selection  by  chance  by  a  person  desig- 
nated by  the  trial  judge,  a  grand  jury  selected  by  the  judge  himself 
and  composed  of  only  such  persons  as  he  desires  cannot  return  a 
valid  indictment.*  But  the  right  of  office,  or  the  constitutionality 
of  the  act  giving  authority  to  the  officer  who  is  to  select  the  grand 
jury  cannot  be  attacked  collaterally  by  objection  to  the  drawing.* 
It  has  been  held  that  requiring  such  officer  to  be  a  freeholder  of 
the  county  is  not  unconstitutional.*  In  general  if  the  accused  does 
not  wait  too  long:,  and  is  not  in  fault  in  delaying,  an  objection  that 
the  statutory  oath  was  not  administered  to  the  officer  designated  by 
statute  to  make  the  selection  invalidates  his  action.  There  is  some 
conflict  of  authority  as  to  the  effect  of  the  absence  of  one  of  the 
officers,  where  several  are  to  participate  in  the  drawing.  Some  courts 
hold  that  such  absence  is  an  irregularity  merely.  Others  construe 
the  statutes  as  mandatory  in  requiring  the  presence  of  designated 
officers.* 

5.  Summoning. — The  manner  of  summoning  a  grand  jury  is  regu- 
lated by  tlhe  statutes  of  the  several  states.  At  common  law  a  writ 
of  venire  facias  is  indispensable  to  the  summoning  of  a  legal  grand 
jury,  and  such  is  still  the  rule  in  the  federal  courts.*     Generally 

18.  State  V.  Disbrow,  130  la.  19, 106  42  So.  544, 10  Ann.  Cas.  963  and  note. 
N.  W.  203,  8  Ann.   Cas.  190.  Note:  27  L.R.A.  782,  783,  784. 

Note:  27  L.RA..  782.  SL  Note:  27  L.Rjk.  782,  784. 

19.  Notes:  10  Ann.  Cas,  966,  967;       8.  Vonght  v.  State,  136  Wis.  6,  114 
27  L.R.A.  782,  7S3.  N.  W.  618,  646,  128  A.  S.  R.  1008, 

20.  Com.    V.    Thompson,  4    Leigh  32  L.R.A.(N.S.)  234. 

(Va.)  667,  26  Am.  Dec  339.  4.  Note:  27  L.R.A.  782,  783,  784. 

Note:  27  L.R.A.  7B2,  786.  6.  Notes:  12  A.  S.  R.  902;  27  L.R.A. 

1.  Shepherd  v.  SUte,  89  Miss.  147,   779. 
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mere  irregularities  in  the  form  of  the  venire,  precept,  or  summons, 
do  not  invalidate  an  indictment.*  Thus,  a  precept  to  the  sheriff 
is  sufficient  where  it  commands  him  to  cause  to  come  before  the 
court  the  common  law  or  statutory  number  of  good  and  lawful  men, 
without  commanding  him  in  what  manner  they  are  to  be  drawn 
or  selected ;  and  this  is  the  accustomed  and  best  form,  since  enter- 
ing into  details  may  result  in  a  material  omission,  and  since  the 
sheriff  must  be  supposed  to  know  his  duty  and  is  bound  to  perform 
it.^  There  is  some  conflict  of  authority,  however,  as  to  the  neces- 
sity of  the  writ  being  under  the  seal  of  the  issuing  court.  On  the 
one  hand,  it  has  been  held  that  the  absence  of  the  seal  is  a  defect 
which  cannot  be  cured  by  amendment,  nor  remedied  by  special  stat- 
ute.^ On  the  other  hand,  although  conceding  that  the  writ  would 
not  be  good  at  common  law  unless  nnder  seal,  yet  long  continued 
practice  in  omitting  the  seal,  under  a  statute  not  expressly  prohibit- 
ing such  omission,  has  been  held  to  change  the  common  law  rule 
in  this  respect.*  The  writ  must  be  served  by  a  proper  officer,  but 
his  qualifications  need  not  appear  on  the  process.  Service  by  an 
unauthorized  person  renders  an  indictment  invalid.  But  this  effect 
does  not  follow  from  defects  or  irregularities  in  the  service  by  the 
proper  officer,  nor  from  appearance  by  the  jurors  without  service.*® 
So,  a  mistake  in  the  name  of  a  person  summoned  does  not  invalidate 
the  action  of  the  grand  jury,  provided  it  is  shown,  that  the  person 
actually  summoned  is  the  one  intended  by  the  officer  making  up 
the  jury  list.**  The  sheriff  or  other  serving  officer  may  amend  his 
return  on  the  writ.** 

6.  Excusing  Jurors  and  Completing  Panel. — Generally  the  dis- 
charging or  excusing  of  some  of  the  grand  jurors  on  the  original 
panel  and  supplying  their  places,  will  not  invalidate  their  action, 
so  long  as  the  number  of  the  newly  constituted  panel  is  within  the 
statutory  limit.  But  if  the  grand  jurors  are  not  discharged  or  excused 
the  court  cannot  order  others  in  their  places.*'  The  power  of  the 
court  to  discharge  or  excuse  grand  jurors  on  the  original  panel  and 
fill  vacancies  caused  thereby,  is  inherent  and  exists  at  common  law 
in  the  absence  of  express  statutory  authorization ;  otherwise  the  death, 
or  sickness,  or  disqualification  of  a  single  juror  would  leave  the  court 
without  a  legally  constituted  grand  jury.**     Even  the  foreman  of 

6.  Note:  27  L.R.A.  778,  779.  11.  State  v.  Williama,  136  Wis.  1, 

7.  White  V.  Com.,  6  Bin.  (Pa.)  179,  116  N.  W.  225,  20  LJt.A.(N.S.)  941. 
6  Am.  Dec.  443.  12.  Note:  27  L.RJL;  778,  779. 

8.  State  V.  Flemming,  66  Me.  142,       13.  Note:  27  L.B.A.  788. 

22  Am.  Rep.  552.  14.  Posey  y.  State,  86  Miss.  141,  38 

9.  Maber  v.  State,  1  Port.    (Ala.)    So.  324,  4  Ann.  Cas.  221;  Com,  v. 
265,  26  Am.  Dec.  379.  Burton,  4  Leigh   (Va.)   645,  26  Am. 

10.  Note:  27  L.R.A.  778,  779.  Dec.   337. 
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the  grand  jury  may  be  excused  when  disqualified  by  interest.^*  The 
difleharging  or  excusing  of  a  juror  does  not  ipso  facto  dissolve  the 
grand  jury,  and  it  is  therefore  unnecessary  to  organize  a  new  grand 
jury  by  appointing  a  foreman  and  administering  the  necessary  oath 
to  him  and  to  his  fellow  jurors.  Only  the  substituted  juror  need 
be  swom.^*  On  the  same  principle  that  the  court  may  complete 
the  panel  of  the  grand  jury  when  one  or  more  of  its  members  are 
discharged  or  excused,  it  may  also  complete  the  panel  when,  either 
on  being  first  assembled,  or,  having  been  assembled  and  discharged, 
on  being  reassembled  by  order  of  court,  any  or  all  of  the  members 
of  the  grand  jury  fail  to  appear.^^  In  completing  the  panel  the 
class  of  persons  from  whom  the  defici^icy,  caused  by  the  excusing 
or  discharging  of  members  of  the  original  panel,  or  on  their  failure 
to  appear,  muBt  be  made  up,  is  ordinarily  defined  by  statute.  Gen- 
erally an  irregularity  in  choosing  from  the  list  or  wheel  to  fill  the 
deficiency  instead  of  from  the  county  or  district,  or  vice  versa,  will 
not  vitiate  the  action  of  the  grand  jury,  where  the  statute  is  not 
prohibitory  or  mandatory.*®  Under  the  federal  practice  the  addi- 
tional names  are  drawn  from  the  wheel,  and  not  by  selecting  addi- 
tipnal  jurors  from  the  body  of  the  district  or  particular  localities 
therein.** 

7.  Swearing. — ^In  swearing  the  jurors  the  statutory  form  of  oath 
should  be  substantially  followed.^®  The  oath  administered  to  the 
foreman  has  come  down  to  us  from  the  most  ancient  times.  This 
oath  was  that  "you  shall  diligently  inquire  and  true  presentments 
make  of  all  such  matters,  articles,  and  things  as  shall  be  given  you 
in  charge,  a^  of  all  other  matters,  and  things  as  shall  come  to  your 
own  knowledge  touching  this  present  service/'  etc.*  The  form  of 
oath  commonly  required  contains  a  declaration  that  the  grand  jurors 
will  diligently  inquire,  and  true  presentment  make,  of  all  such  mat- 
ters and  things  as  shall  be  given  them  in  charge;  that  they  will 
keep  secret  the  state's,  their  fellows',  and  their  own  counsel,  and 
tihat  they  will  present  no  man  for  envy,  hatred,  or  malice,  neither 
will  they  leave  any  man  unpresented  for  love,  fear,  favor,  affection, 
or  hope  of  reward,  but  will  present  things  truly;,  as  they  come  to 
their  knowledge,  according  to  the  best  of  their  understanding.*  The 
ordinary  praetice  is  to  swear  the  foreman  first,  and  then  the  others, 
four  at  a  time.*'  But  where  one  of  the  grand  jurors,  for  good  caus^, 

■ 

15.  State  V.  Coiilter>  104  Miss.  764,       19.  Note:  12  A.  S.  R.  904. 
61  So.  706,  44  L.R.A.(N.S.)  .1142  and       20.  Note:  12  A.  S.  R.  906. 

note.  1.  Hale  v.  Henkel,  201  U,  S.  43, 

16.  State  V.   Thomas,   61  Ohio   St.  26  S.  Ct.  370,  50  U.  S.  (L.  ed.)  682. 
444,  56  N.  E.  276,  48  L.R.A.  459.  2..  Com.    v.    Woodward,   157   Mate. 

17.  Note:  12  A.  S.  R.  903.  516,  32  N.  E.  939,  34  A.  S.  R.  302. 

18.  Notes:  12  A.  S.  R.  903,  904;  27  3.  Note:  12  A.  S.  R.  905. 
L.R.A.  781. 
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is  not  present  when  the  others  are  sworn,  he  may  be  sworn  €ifterwards.^ 
Unless  expressly  prohibited  by  statute,  the  fact  that  the  grand  jury 
was  sworn  on  a  legal  holiday  will  not,  on  that  account,  invalidate 
its  action.*  Ordinarily  any  officer  authorized  to  administer  oaths 
may  lawfully  dwear  the  grand  jury  under  the  direction  of  the  court.* 
When  the  grand  jury  is  sworn  by  the  clerk,  it  is  no  ground  of 
objection  that  he  is  only  the  clerk  de  facto  and  not  de  jure.'  The 
grand  jurors,  or  some  of  them,  may  affirm  instead  of  taking  the 
oatfi.  As  to  the  necessity  of  showing  that  those  affirming  had  con- 
scientious scruples  against  taking  the  oath,  the  authorities  are  in 
conflict.®  The  better  view,  however,  is  that  the  mode  of  ascertain- 
ing the  existence  or  nonexistence  of  such  conscientious  scruples  is 
committed  to  the  discretion  of  the  officer  affirming  the  juror,  and 
that  such  affirmation  conclusively  establishes  that  the  officer  has 
properly  exercised  his  discretion.* 

8.  Qualifications  of  Grand  Jurors. — Cases  dealing  with  the  quali- 
fications of  grand  jurors  so  often  involve  questions  of  how  and 
when  to  take  advantage  of  assumed  disqualifications,  that  it  is  some- 
times difficult  to  tell  whether  a  given  case  is  authority  on  the  ques- 
tion of  pleading  or  on  the  question  of  the  qualifications  of  grand 
jurors.  The  question  of  pleading  will  be  discussed  hereinafter.** 
This  paragraph  deals  only  with  the  substantive  question  of  the  qualifi- 
cation of  grand  jurors  to  sit  in  any  case  divorced  of  all  matters  of 
pleading  and  practice.  At  common  law  grand  jurors  must  be  good 
and  lawful  freeholders  and  inhabitants  of  the  county  in  which  the 
crimes  they  are  to  investigate  were  committed.**  So,  an  alien  is 
not  qualified  to  be  a  grand  juror.**  Only  citizens  may  be  grand 
jurors.*'  But  a  naturalized  citizen  is  qualified  though  he  does  not 
understand  the  English  language.**  The  requirement  that  grand 
jurors  be  freeholders  is  satisfied  by  the  ownership  of  an  equitable 
interest  in  land ;  *'  but  a  mortgagee's  interest  under  a  purchase- 
money  mortgage  has  been  held  insufficient.**    The  requirement  that 

4.  State  V.  Thomas,  61  Ohio  St.  444,  also  Ikdictments  axo  iNiORiiATiONS. 
56  N.  E.  276,  48  L.R.A.  459.  11.  State  v.  Hamlin,  47  Conn.  95, 

Notes:  12  A.  S.  R.  905;  27  L.R.A.  36  Am.  Rep.  54. 
790.  Note:  12  A.  S.  R.  900. 

5.  State  V.  Thomas,  61  Ohio  St  444,       12.  Reich  v.  State,  53  Ga.  73,  21 
56  N.  E.  276,  48  L.R.A.  459.  Am.  Rep.  265. 

6.  Note:  12  A.  S.  R.  905.  Note:  28  LJI.A.  195. 

7.  Herd  v.  Com.,  4  Leigh  (Va.)  674,       18.  Note:  28  L.R.A.  196. 

26  Am.  Dec.  340.  14.  In  re  Allison,  13  Colo.  525,  22 

8.  Notes:  12  A.  S.  R.  905;  27  L.R.A.  Pac.  820,  16  A.  S.  R.  224,  10^  LJtJL. 
788.  790 

9!  Bram  v.  United  States,  168  U.  S.       16.  Note :  28  L JI.A.  197. 
532,  18  S.  Ct.  183,  42  U.  S.  (L.  ed.)       16.  Kelly  v.  People,  55  N,  Y.  565, 
568.  14  Am.  Rep.  342. 

10.  See  infra,  par.  17  et  seq.     See 
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tbe  grand  jurors  be  inhabitants  or  residents  of  the  county  in  which 
the  crimes  they  are  investigating  occurred  h  met,  though  a  juror 
was  temporarily  absent  from  the  county,  provided  such  absence  was 
unaccompanied  by  an  intention  to  change  his  permanent  abode.^^ 
The  qualification  of  inhabitancy  in  the  county  may  be  waived  by 
the  accused,  as  when  he  applies  for  and  secures  a  change  of  venue 
and  then  succeeds  in  quashing  the  indictment.  He  may  not  there- 
after complain  that  he  should  be  indicted  by  the  grand  jury  of  the 
county  which  originally  indicted  him.  But  though  the  accused  may 
waive  this  qualification,  it  cannot  be  taken  away  by  statute,*®  Statutes 
frequently  provide  for  the  appointment  of  grand  jurors  among  smaller 
divisions  of  the  county.  A  failure  to  follow  such  a  statute  is  fatal, 
if  properly  objected  to.**  The  common  law  qualifications  of  grand 
jurors  have  been  changed  or  added  to  by  statute  in  most  states. 
Such  statutes  sometimes  require  grand  jurors  to  be  "freeholders  or 
householders,"  or  "freeholders  and  householders,"  or  "taxpayers," 
or  "voters."  It  has  been  held  that  under  a  statute  requiring  grand 
jurors  to  be  "householders"  a  married  woman  is  disqualified,  though 
the  decision  was  finally  rested  on  the  ground  that  the  statute  was 
unconstitutional  for  defectiveness  of  title.  Statutes  also  frequently 
provide  that  persons  who  have  served  as  jurors  shall  be  disqualified 
to  serve  again  for  a  specified  period.*®  Since  the  adoption  of  the 
thirteenth  and  fourteenth  amendments  to  the  federal  constitution^ 
the  exclusion  of  negroes  from  the  grand  jury,  because  of  their  race, 
whether  by  statute  or  otherwise,  is  unconstitutional.  This  does  not 
mean  that  an  accused  negro  is  entitled  to  a  mixed  jury  as  of  right.^ 
It  must  Appear,  however,  that  the  exclusion  was  because  of  race  or 
color,  and  for  no  other  reason.  A  statute  authorizing  jury  com- 
missioners to  select  as  grand  jurors  electors  of  good  moral  charac- 
ter, such  as  they  may  deem  qualified  to  serve  as  jurors,  being  per- 
sons of  sound  judgment  and  free  from  all  legal  exceptions,  does  not 
discriminate  against  negroes  because  of  their  race,  provided  negroes 
are  not  disqualified  to  be  electors.*  Whether  negroes  were  excluded 
from  the  grand  jury  because  of  their  race  is  a  question  of  fact,  the 
decision  of  which  by  the  state  court  is. conclusive  on  the  federal 
supreme  court  on  writ  of  error,  unless  so  grossly  wrong  as  to  amount 

17.  State  V,  Wimby,  119  La.  139,   202,  204;  38  L.R.A.  214. 

43  So.  984,  12  Ann.  Cas.  643,  121  A.  1.  Neal  v.  Delaware,  103  U.  S.  370, 
S.  R.  507, 12  L.R.A.(N.S.)  98.  26  U.  S.  (L.  ed.)  567;  Bosh  v.  Ken- 
Notes:  12  A.  S.  R.  900;  28  L.R.A.  tucky,  107  U.  S.  110,  1  S.  Ct.  625, 
196.  27  U.  S.  (L.  ed.)  354. 

18.  Note:  28  LJI.A.  198,  200.  Note:  12  A.  S.  R.  901. 

19.  State  V.  Russell,  90  la.  569,  58  2.  Franklin  v.  South  CaroUaa,  218 
N.  W.  915,  28  L.R.A.  195  and  note.  U.  S.  161,  30  8.  Ct.  640,  54  U.  S. 

20.  Notes:  28  L.RJl.  196.  197,  198,  (L.  ed.)  980. 
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to  a  violation  of  the  federal  constitution.*  A  white  person  may 
not  of  course  complain  of  the  exclusion  of  negroes  from  the  grand 
jury,  since  obviously  he  is  not  prejudiced  thereby.*  A  grand  juror 
who  takes  the  oath  after  once  having  refjised  to  qualify  and  having 
paid  the  fine  for  his  refusal,  is  an  officer  de  facto  as  to  any  present- 
ment in  which  he  may  join  thereafter.* 

9.  Disqualification  because  of  Bias  or  Interest. — ^In  the  preceding 
paragraph  the  general  qualifications  and  disqualifications  of  grand 
jurors  to  act  as  such  in  any  case  are  discussed.  It  may  be,  how- 
ever, that  a  grand  juror,  though  possessing  all  other  qualifications, 
is  disqualified  from  acting  in  a  particular  case  because  of  bias  or 
interest.*  Some  courts,  probably  a  majority,  hold  that  bias  or  preju- 
dice does  not  disqualify  a  grand  juror,  but  many  of  the  cases  involving 
this  question  are  decided  on  the  ground  of  the  mode  and  manner 
of  making  objection  thereto.  As  shown  elsewhere,  grand  jurors  may 
act  on  their  own  knowledge.'  Consequently  it  is  held  in  most  juris- 
dictions that  it  is  no  objection  and  that  one  or  more  of  the  grand 
jurors,  otherwise  qualified,  have  formed  or  expressed  an  opinion  of 
the  guilt  of  the  accused.  If  the  freedom  of  each  grand  juror  from 
bias  or  prejudice  were  open  to  inquiry,  the  delays  and  complexity 
of  criminal  trials  would  be  greatly  increased  and  no  correspondingly 
useful  purpose  would  be  served;  for  it  rarely  occurs  that  a  crime, 
especially  of  great  magnitude,  does  not  elicit  an  expression  of  opin- 
ion from  that  class  of  citizens  who  make  up  the  grand  jury.*  As 
to  whether  the  fact  that  a  grand  juror  has  serv^ed  on  a  previous 
grand"  jury  which  indicted  the  accused  for  the  same  offense,  or  on 
a  former  trial  jury  for  the  same  offense,  or  on  a  coroner's  jury 
organized  to  investigate  the  same  offense,  disqualifies  him,  there  is 
a  conflict  of  authority.*  It  is  generally  held  that  the  interest  of 
a  grand  juror  in  the  outcome  of  a  prosecution  does  not  disqualify 
him  from  acting  in  the  matter  as  to  which  such  interest  exists,** 
as,  that  he  is  an  inhabitant  of  the  town  against  which  the  offense 
was  committed,**  or  is  the  husband  .of  a  depositor  in  a  trust  com- 
pany, the  misapplication  of  whose  funds  is  under  investigation  by 
the  grand  jury.**     Likewise,  in  the  absence  of  statute  to  the  con- 

3.  Thomas  v.  Texas,  212  U."S.  278,   Cas.  873. 

29  S.  Ct.  393,  53  U.  S.  (L.  ed.)  512.       9.  Sullins  v.  State,  79  Ark.  127,  95 

4.  Commonwealth  v.  Wright,  79  Ky.   S.  W.  159,  9  Arm.  Cas.  275. 

22,  1  Ky.  L.  Hep,  258,  42  Am.  Rep.  Not^s:  28  L.R.A.  201;  4  Ann.  Cas. 

203.  873,    874. 

5.  Plymouth   v.   Painter,   17   Conn.  10.  Notes:  28  L.R.A.  201;  4  Ann. 
585,  44  Am.  Dec.  574.  Cas.  875. 

6.  See  infra,  par.  17  et  seq.  11.  Com.  v.  Brown,  147  Mass.  585, 

7.  See  infra,  par.  20.  18  N.  E.  587,  9  A.  S.  R.  736, 1  L.R.A. 

8.  Com.    V.    Woodward,   157    Mass.  620. 

516,  32  N.  E.  939j  34  A.  S.  R.  302.       12.  State  v.  Brainerd,  56  Vt.  532, 
Notes:  28  L.R.A.  200,  201;  4  Ann.   48  Am.  Rep.  818. 
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trary,  the  fact  that  a  grand  juror  is  a  prosecutor  probably  ddes  not 
disqualify  him,  though,  because  of  rulings  on  the  manner  and  mode 
of  objecting,  the  cases  are  in  apparent  disagreement.**  So  also, 
the  relationship  of  a  grand  juror  to  the  prosecutor  or  party  injured, 
is  not  a  good  objection^  though  some  of  the  cases  decide  this  on  the 
question  of  practice.**  On  the  same  principle,  the  fact  that  a  grand 
juror  appears  as  a  witness  before  the  grand  jury  of  which  he  is  a 
member  at  the  same  sitting  of  tibe  court  at  which  the  indictment 
is  presented,  does  not  invalidate  ihe  indictment.**^ 

10.  Exemptions  from  Grand  Jury  Service. — Statutes  very  gener- 
ally exempt  certain  classes  of  persons  from  service  on  the  grand  jury. 
The  classes  most  frequently  so  exetnpted  include  persons  who  have 
reached  a  specified  age,  or  who  hold  some  office,  usually  a  public 
office.  Statutes  of  this  kind  are  never  construed  to  create  a  disabil- 
ity or  disqualification,  but  simply  to  excuse  the  persons  specified. 
A  person  disqualified  and  therefore  incompetent  and  incapable,  can- 
not be  e^cempted  from  a  duty  or  a  service  when  the  law  imposes  no 
such  duty  or  service  upon  him.  The  exemption  of  persons  from 
a  duty  or  service  presupposes  that  such  persons  possess  all  the  neces- 
sary qualifications  and  would  be  liable  to  the  performance  of  that 
duty  or  service,  but  for  the  exemption.  Exemption  imports  compe- 
tency. A  personal  privilege  is  conferred  on  persons  within  the 
exempted  class  to  decline  service  as  grand  jurors.  The  exemption 
is  of  no  concern  to  the  parties  to  the  cause  and  is  not  the  basis  for 
a  valid  objection  to  a  grand  juror,  though  the  court,  on  suggestion 
made  from  any  quarter  that  a  person  returned  as  a  juror  is  exempted, 
will  ordinarily  decline  to  hold  him  to  a  duty  to  which  he  is  not 
liable,  and  will  excuse  him  therefrom.  In  short,  persons  within 
the  exempted  classes  are  competent  but  not  -compellable.** 

11.  Number  of  Grand  Jurors  Necessary  for  Quorum. — ^At  common 
law,  a  grand  jury  may  consist  of  any  number  between  twelve  and 
twenty- three,  but  frequent  departures  from  this  rule  have  been  made 
by  statute.*'  An  early  Saxon  law  in  Ethelred's  reign  (A.  D.  978- 
1016)  directed  "that  twelve  thanes,  with  the  sheriff  at  their  head, 

13.  Krause  v.  Stat^  €8  Neb.  473,  Am.  Rep.  542;  Com.  v.  Havden,  163 
129  N.  W.  1020,  Ann.  Cas.  1912B  Mass.  453,  40  N.  E.  846,  47*^  A.  S.  R. 
736  and  note.  468,  28  L.R.A.  318 ;  State  v.  Forshner, 

Note:  28  L.BA.  201.  43  K.  H.  89,  80  Am.  Dec.  132. 

14.  State  V.  Russell,  90  la,  569,  58  Notes:  12  A.  S.  R.  902;  28  L.R.A. 
N.  W.  915,  28  L.R.A.  195  and  note;   199,  200. 

State  V.  Easter,  30.  Ohio  St.  542,  27  17.  State  v.  Hartley,  22  Nev.  342, 

Am.  Rep.  478.  40  Pac.  372,  28  L.R.A.  33;  State  v. 

Note :  4  Ann.  Cas.  875.  Barker,  107  N.  C.  913,  12  S.  E.  115, 

15.  Com.  V.  Hayden,  163  Mass.  453,  10  L.R.A.  50. 

40  N.  E.  846,  47  A.  S.  R.  468,  28  Notes:  12  A.  S.  R.  904 j  10  L.R.A. 
LJR.A.   318.  50. 

16.  Green  y.  biate,  59r  Md.  123,  43 
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should  go  and  upon  their  oaths  inquire  into  all  offenses."  At  first 
the  jury  acted  only  for  its  own  hundred.  Later  it  became  the  duty 
of  the  grand  jury  to  act  for  the  entire  county.  With  the  increase 
in  its  territorial  jurisdiction  there  was  also  an  increase  in  its  numbers 
to  twenty-three.**  Another  explanation,  sometimes  given  as  to  why 
common  law  grand  juries  were  constituted  with  a  greater  number 
than  twelve  is  that  otherwise  a  failure  of  justice  might  result  by  the 
dissolution  of  the  jury  in  consequence  of  the  death  or  absence  of 
one  juror.*'  A  common  law  grand  jury  should,  however,  never 
consist  of  more  than  twenty-three  members.*®  The  power  of  the 
state  legislatures  to  change  the  common  law  number  of  grand  jurors 
presents  an  interesting  question.*  The  supreme  court  of  the  United 
States  has  ruled  that  the  "due  process  of  law"  clause  of  the  four- 
teenth amendment  to  the  constitution  does  not  make  any  grand 
jury  at  all  necessary,  but  is  satisfied  by  information  even  in  case 
of  felony.  It  has  been  held,  within  the  principle  of  this  decision 
that  "due  process  of  law"  does  not  require  that  a  grand  jury  finding 
an  indictment  shall  be  compared  as  at  common  law  with  the  common 
law  number  of  grand  jurors.*  Consequently  the  power  of  a  state 
legislature  to  vary  the  number  of  grand  jurors  from  that  provided 
at  common  law  depends  on  the  state  constitution.  In  several  states 
the  general  provisions  of  the  constitutions  for  indictment  by  a  grand 
jury  are  held  to  require  a  grand  jury  substantially  like  that  at 
common  law.*  But  a  statute  reducing  the  number  necessary  to 
constitute  a  grand  jury  has  been  held  not  to  be  ex  post  facto  as 
to  past  offenses,  on  the  ground  that  it  operates  to  change  only  the 
remedy  or  method  of  procedure.*  By  federal  statute  (R.  S.  sec.  808) 
grand  juries  in  the  federal  courts  must  consist  of  not  less  than 
sixteen  nor  more  than  twenty-three  persons.  But  this  statute  has 
no  application  to  tlie  territorial  courts.*  When,  as  at  common  law, 
the  statute  provides  for  a  maximum  and  minimum  number  of  grand 
jurors,  as  does  the  federal  statute,  a  defendant  may  not  complain 
that  the  indictment  against  him  was  found  by  a  jury  of  less  than 
the  maximum  but  more  than  the  minimum  number.^    So,  unless 

18.  State  V.  Barker,  107  N.  C.  913,  ker,  107  N.  CT  913,  12  S.  E.  115,  10 
12  S.  E.  115,  10  L.R.A.  50.  L.R.A.  50. 

19.  Note:  Ann.  Cas.  1912C  32.  Note:  27  L.R.A.  846,  847. 

20.  NoteB:28L.R.A.  33,  37;15Eng.       8.  State  v.   Caldwell,  50  La.  Ann. 
Rul.  Caa.  56,  57.  666,  23  Co.  869,  69  A.  S.  R.  465,  41 

1.  Hurtado  v.  California,  110  U.  S.  L.R.A.  718,  overruled  on  another  point 
516,  4  S.  Ct.  Ill,  292,  28  U.  S.  (L.  by  Easton  v.  Iowa,  188  U.  S.  220,  23 
ed.)  232;  Parker  v.  People,  13  Colo.  S.  Ct.  288,  47  U.  S.  (L.  ed.)  452. 
155,  21  Pac.  1120,  4  L.R.A.  803.    See       4.  Reynolds  v.  United  States,  98  U. 
also  Constitutional  Law,  vol.  6,  p.   S.  145,  25  U.  S.  (L.  ed.)  244. 

467.  Note:  12  A.  S.  R.  904 

2.  State  V.  Hartley,  22  Nev.  342,  40       5.  State  v.   Cooley,  72  Minn.  476, 
Pac.  372,  28  L.R.A.  33;  State  v.  Bar-  75  N.  W.  729,  71  A.  S.  R.  502. 
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the  statute  is  mandatory  as  to  the  number  of  grand  jurors  acting, 
the  excusing  or  absence  of  some  of  the  panel  will  not  affect  the 
indictment  if  enough  remain  to  constitute  the  number  necessary 
to  concur.  In  other  words^  the  least  number  necessary  to  concur 
in  an  indictment  will  be  sufficient  for  a  quorum.*  And  while  the 
statute  is  specific  as  to  the  number  of  persons  necessary  to  consti- 
tute a  grand  jury,  but  provides  for  concurrence  by  a  smaller  number, 
the  grand  jury  as  originally  impaneled  must  consist  of  the  specified 
numbiBr,  yet  a  smaller  number,  not  less  than  the  number  necessary 
to  concur  in  an  indictment,  may  act  after  the  jury  has  once  been 
legally  constituted.'  But  under  a  statute  mandatory  as  to  the  number 
of  persons  necessary  to  constitute  a  grand  jinry  it  has  been  held  that 
the  number  required  must  be  impaneled  and  act;  ^  and  it  has  been 
declared  that  when  the  number  necessary  to  concur  is  less  than  the 
minimum  number  fixed  by  statute  as  necessary  to  constitute  the  jury, 
an  indictment  found  by  a  jury  composed  of  more  than  the  former 
but  less  than  the  latter  number  of  jurors  is  invalid.*  If  the  grand 
jury  consists  of  a  greater  number  than  allowed  by  statute,  indict- 
ments found  by  it  are  invalid.** 

12.  Number  of  Grand  Jurors  Required  to  Concur. — ^At  common 
law  it  is  absolutely  essential  that  twelve  grand  jurors  concur  in  find- 
ing an  indictment  and  no  more  than  twelve  need  ever  concur  in 
any  finding.**  As  previously  stated,**  the  grand  jury  originally 
consisted  of  only  twelve  members.  At  that  time  a  unanimous  vote 
was  required  to  find  an  indictment.  Although  the  permissible  num- 
ber of  grand  jurors  constituting  the  grand  jury  was  increased,  the 
number  necessary  to  concur  in  finding  an  indictment  remained  the 
same,  and  the  maximum  number  constituting  the  grand  jury  never 
exceeded  twenty-three;  so  that  twelve  was  always  at  least  a  major- 
ity of  its  constituent  membership.**  But  statutes  frequently  provide 
for  the  concurrence  .of  less  than  twelve  jurors  in  finding  an  indict- 
ment.** Constitutional  provisions,  however,  guaranteeing  the  right 
to  trial  on  indictment  or  presentment  of  a  grand  jury  have  been 
held  to  invalidate  statutes  so  reducing  the  number  of  grand  jurors 
necessary  to  concur.*'    By  the  weight  of  authority  at  least  the  statu- 

6.  State  V.  Belvd,  89  la.  405,  56  Tex.  Crim.  437,  34  S.  W.  120,  60  A. 
N.  W.  545,  27  LJi.A.  846  and  note;  S.  R.  54;  Ogle  v.  State,  43  Tex.  Crim. 
State  y.  Coonors,  233  Mo.  348,  135  219,  63  S.  W.  1009,  96  A.  8.  R.  860. 
S.  W.  444,  Ann.  Cas.  1912C  28  and  Note:  27  Lil.A.  846. 

note.  11.  Notes:  10  L.R.A.  50;  28  L.R.A. 

7.  State  V.  Vincent,  91  Md.  718,  47  33,  34,  35. 

Atl.  1036,  52  L.RA.  83.  12.  See  supra,  par.  11. 

8.  Note:  27  L.R.A.  846.  IS.  State  v.  Barker,  107  N.  C.  913, 

9.  State  V.  Cooley,  72  Minn.  476,  75  12  S.  E.  115,  10  L.R.A.  50. 

N.  W.  729,  71  A.  S.  R.  502.  14.  Notes:   12   A.    S.   R.  904;   28 

10.  Miller  v.  State,  33  Miss.  356,  69    L.R.A.  33,  34,  37,  39. 

Am.  Dec.  351;  £x  parte  Reynolds,  35       15.  State  v.  Hartley,  22  Ner.  342, 
R.  C.  L.  Vol.  XIL— 65.      1025 
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tory  number  of  grand  jurors  required  to  concur  in  finding  an  indict- 
ment  must  be  present  when  the  indictment  is  returned  in  open  court 
by  the  jury  through  its  foreman;^*  though  a  recent  decision  by 
the  United  States  supreme  court  has  cast  some  doubt  on  this  rule.^^ 
An  indorsement  of  a  "true  bill,"  signed  by  the  foreman  of  the  grand 
jury,  shows  that  the  indictment  was  found  by  the  concurrence  of 
the  requisite  number  of  grand  jurors.^®  The  competency  of  a  grand 
juror  to  testify  on  the  question  of  concurrence  is  treated  elsewhere.** 
13.  Proof  of  Due  Organization. — The  record  must  show  a£5rma- 
tively  that  the  grand  jury  was  duly  organized.  A  mere  indorse- 
ment on  the  indictment,  "A  true  bill,  John  Doe,  foreman  of  the 
grand  jury"  will  not  suiEce.*®  But  it  is  -  not  necessary  that  the 
venire  facias  be  spread  on  the  minutes  of  the  court.  It  is  enough 
if  the  record  shows  the  return  of  the  venire  facias  and  the  selection 
of  the  grand  jury.^  And  it  has  been  held  that  where  the  statute 
does  not  require  the  jury  commissioner  to  record  their  proceedings, 
parol  evidence  is  admissible  to  show  their  compliance  with  the  law.^ 
The  usual  prima  facie  presumption  in  favor  of  legal' proceedings • 
is  indulged  in  proving  by  the  record  that  the  grand  jury  was  legally 
organized.  Thus,  it  is  presumed  that  an  order  was  made  summon- 
ing the  grand  jury,*  and  that  the  jury  was  legally  impaneled,  when 
the  record  so  recites.*  So  it  is  held  that  where  the  proper  order  to 
summon  the  jury  is  made  and  followed  by  a  proper  return,  the 
performance  of  the  intermediate  steps,  such  as  drawing  from  the 
wheels  is  presumed.^  It  is  not  necessary  that  it  appear  how  or  by 
whom  the  grand  jurors  were  selected  and  drawn.  The  presump- 
tion of  law  is  that  the  proper  officer  performed  that  duty.'  And 
when  some  of  the  grand  jurors  are  discharged  or  excused  and  others 
are  selected  to  complete  the  panel,  it  will  be  presumed  that  the 
discharge  or  excuse  was  proper  and  that  the  panel  was  properly 
completed.^    The  fact  that  the  grand  jurors  were  sworn  must  appear 

40  Pac.  372,  28  L.R. A.  33 ;  State  v.  Note :  12  A.  S.  R.  906. 

Barker,  107  N.  C.  913,  12  S.  E.  115,  2.  Krause  v.  State,  88  Neb.  473, 129 

10  L.R.A.  50,  N.   W,   1020,  Ann.   Cas.  1912B  736. 

16.  Renigar  v.   United   States,   172  3.  See  generally,  Evidence,  vol.  10, 
Fed.  646,  97  C.  C.  A.  172,  19  Ann.  p.  882. 

Cas.  1117,  26  L.R.A.(N.S.)   683  and  4.  Note:  27  L.R.A.  778. 

note;  Goodson  v.  State,  29  Pla.  511,  5.  O'Brien  v.  State,  125  Ind.  38,  25 

10  So.  738,  30  A.  S.  R.  135.  N.  E.  137,  9  L.R.A.  323. 

17.  Breese  v.  United  States,  226  U.  Notes:  12  A.  S.  R.  905;  27  L.R.A. 
S.  1,  33  S.  Ct.  1,  57  U.  S.  (L.  ed.)  778. 

97   and   note.  6,  State  v.  Connors,  233  Mo.  348, 

18.  Note :  28  L.R.A.  33.  135  S.  W.  444,  Ann.  Cas.  1912C  28. 

19.  See  Ikdicticents  and  Informa-  7.  State  v.  Thomas,  61  Ohio  St.  444, 
TiONS.  56  N.  E.  276,  48  L.R.A.  459. 

20.  Note:  12  A.  S.  R.  904.  8.  Posey  v.  State,  86  Miss.  141,  % 
1.  Conner  v.  State,  4  Yerg.  (Tenn.)    So.  324,  4  Ann.  Cas.  221. 

137,  26  Am.  Dec.  217  and  note.  Note:  27  L.R.A.  780. 
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from  the  record  invalid ;  •  but  this  is  implied  from  a  statement  in 
the  indictment  that  'Hhe  grand  jurors  upon  their  oaths  present" 
etc.^  The  statement  in  the  indictment  that  the  grand  jurors  on 
oath  present  the  indictment  is  also  sufficient,  on  proceedings  in  error 
after  conviction,  to  show  the  proper  swearing  of  the  grand  jury.** 
The  redtal  that  the  grand  jury  was  sworn  imports  that  the  oath 
was  administered  by  the  proper  officer.**  It  is  not  necessary  that 
the  record  should  show  the  particular  form  of  oath  which  was  admin- 
istered or  that  the  foreman  was  sworn  separately  according  to  law.*' 
So,  it  is  presumed  that  the  grand  jmrors  selected  are  properly  quali- 
fied ;  **  and  the  words  "good  and  lawful  men''*  in  the  caption  of 
an  indictment  mean  freeholders,  without  just  exception.*' 

III.  Objection  to  Organization 

14.  In  General. — ^At  common  law  an  accused  person  might  inter- 
pose almost  innumerable  technical  objections  to  an  indictment  and 
to  the  organization  of  the  grand  jury  by  which  it  was  found,  though 
they  were  wholly  devoid  of  substantial  merit.  These  overrefined 
technicalities  were  the  outgrowth  of  a  system  of  criminal  law  of 
unreasonable  severity,  and  of  a  humane  desire  on  the  part  of  courts 
to  shield  those  charged  with  crime  from  excessive  and  cruel  punish- 
ment.** In  a  number  of  states,  however,  the  objections  which  may 
be  taken  to  defect**  in  the  organization  of  the  grand  jury  are  restricted 
by  statute.  The  object  of  such  statutes  is  to  put  an  end  to  most 
of  the  technical  objections  which  theretofore  embarrassed  criminal 
prosecutions,  and  to  reduce  the  administration  of  the  criminal  law, 
as  far  as  constitutional  limitations  allow,  to  a  trial  oh  the  merits.*^ 
And  it  may  be  stated  as  a  general  rule  that  mere  irregularities  in 
the  proceedings  by  which  a  grand  juror  gets  upon  the  panel  do  not 
affect  the  legality  of  the  grand  jury's  action,  provided  such  juror 
is  not  personally  disqualified,  has  obviated  some  of  the  technical  refine- 
ments of  the  early  common  law.*®  Likewise,  the  technicality  of  the 
common  law  objections  is  somewhat  mollified  by  the  rule  that  such 

9.  People  v.  Gray,  261  111.  140,  103       16.  State  ▼.  Glasgow,  1  N.  C.  264,  2 
N.  E.  552,  49  L.R.A.(N.S.)  1215  and  Am.  Dec.  629. 

jnote.  16.  McKinney  v.  People,  2  Gilman 

Note:  27  L.R.A.  789.  (HI.)  540,  43  Am.  Dec.  65;  Stat€  v. 

10.  Notes :  27  L.R.A.  789 ;  49  L.B. A.  Thomas,  61  Ohio  St.  444,  56  N.  E. 
(N.S.)  1217.  276,  48  L.R.A.  459. 

11.  Powers  V.  United  States,  223  U.  17.  Note.   10  Ann.  Cas.  967. 

S.  303,  32  S.  Ct.  281,  56  U.  S.  (L.  18.  Com.  v.  Brown,  147  Mass.  685. 
ed.)  448.  18  N.  E.  587,  9  A.  S.  R.  736, 1  L.R.A 

12.  Note :  27  L.R. A.  790.  620 ;  State  v.  Cooley,  72  Minn.  476. 

13.  Note:  49  L.RA..{N.S.)  1217.       75  N.  W.  729,  71  A.  S.  R.  502. 
•      14.  Note:  28  L.R.A.  196,  197. 
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objections  must  be  made  at  the  proper  time  or  they  will  be  con- 
sidered to  have  been  waived.^* 

15.  Capacity  to  Make  Objection. — Objections  to  the  legality  of  the 
organization  of  the  grsind  jury  may  be  made  by  any  one  under 
prosecution  for  an  offense  about  to  be  submitted  to  the  consideration 
of  the  jury.  It  has  been  held  that  if  the  prisoner  is  denied  the 
privilege  of  making  such  objection,  the  denial  constitutes  ground 
for  a  new  trial.  But  the  prisoner  must  apply  for  leave  or  request 
permission  to  appear  and  make  objection.  It  is  not  the  duty  of 
the  court  to  bring  him  into  coujt  for  the  purpose  of  exercising  this 
privilege.*^  Ordinarily  objections  to  »the  grand  jury's  organization 
are  interposed  by  a  person  under  commitment  awaiting  the  action 
of  the  grand  jury.  But  in  a  number  of  cases  other  persons  have 
entered  such  objections,  sometimes  with  success.  Thus,  the  prose- 
cuting attorney  has  been  allowed  to  object  to  a  grand  juror  who 
entertained  such  conscientious  scruples  as  would  deter  him  from 
finding  a  verdict  assessing  the  death  penalty  in  a  case  of  murder 
in  the  first  degree.^  So,  under  section  5  of  the  Act  of  Congress 
of  March  22,  1882  (22  Stat,  at  L.  30),  the  United  States  has  been 
allowed  to  challenge  a  grand  juror  called  on  to  act  in  a  case  of 
polygamy  and  unlawful  cohabitation  with  more  than  one  woman, 
on  the  ground  that  he  believed  it  right  for  a  man  to  have  more 
than  one  living  and  undivorced  wife  at  the  same  time.*  There  is 
also  considerable  dicta  to  the  effect  that  when  the  objection  to  the 
grand  jury's  organization  relates  to  the  competency  of  a  grand  juror, 
it  may  be  made,  before  indictment  found,  by  an  amicus  curiae.' 
On  the  other  hand,  it  has  been  held  that  the  organization  of  a  grand 
jury  cannot  b^  challenged  by  a  person  summoned  to  testify  before 
the  grand  jury  "de  facto,"  *  nor  by  the  sureties  on  the  bond  given 
by  one  charged  with  a  criminal  offense.*  In  a  singular  case,  the 
objection  to  the  legality  of  the  grand  jury  was  made  by  a  taxpayer 
on  application  for  a  writ  of  prohibition  to  restrain  the  summoning 
and  impaneling  of  the  grand  jury,  under  a  statute  providing  that 
the  writ  should  issue  in  proper  cases  "on  the  application  of  the  person 
beneficially  interested."  The  argument  advanced  to  sustain  the  appli- 
cation was  that  unless  the  writ  issued,  the  taxpayers  of  the  county, 
of  whom  the  applicant  was  one,  would  be  required  to  defray  the 
expenses  of  an  illegal  grand  jury.  It  was  held  that  this  did  no^^ 
make  a  taxpayer  "the  person  beneficially  interested"  within  the 
meaning  of  the  law;  otherwise  a  taxpayer  might,  with  equal  propri- 

19.  See  infra,  par.  16.  Note:  4  Ann.  Caa.  874,  875. 

20.  Note:  34  L.R.A.(N.S.)  255,  257.       3.  Note:  Ann.  Cas.  1915A  196.    See 

1.  Note:  4  Ann.  Cas.  874.  generally,  Amicus  Curlub,  vol.  L  p. 

2.  Clawson  v.  United  States,  114  U.   1052. 

S.  477,  5  S.  Ct.  949,  29  U.  S.  (L.  ed.)        4.  Note:  27  L.R.A.  777. 
179.  5.  Note:  34  L.R.A.(N.S.)  257. 
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ety,  apply  for  a  writ  io  stay  the  hand  of  the  court  for  every  preju- 
dicial error  committed  in  the  trial  of  a  criminal  case.  The  right 
to  apply  for  the  writ  thus  once  conceded,  it  was  said,  the  principle 
could  be  extended  indefinitely  and  the  orderly  proceedings  in  the 
administration  of  justice  would  be  intolerably  frustrated  or  suspended .• 
16.  Time  of  Making  Objection. — The  time  of  making  objection 
to  the  grand  jury's  organization  i&  regulated  largely  by  statute.' 
Generally,  however,  the  accused  must  take  the  first  opportunity  in 
his  power  to  make  objections  to  the  organization  of  the  grand  jury. 
Where  he  is  notified  that  his  case  is  to  brought  before  the  grand 
jury,  he  should  proceed  at  once  to  take  exception  to  its  competency, 
for  if  he  lies  by  until  a  bill  is  found,  the  exception  may  be  too  late ; 
but  where  he  has  had  no  opportunity  of  objecting  before  a  bill  is  found, 
then  he  may  take  advantage  of  the  objection  by  motion  to  quash  or 
by  plea  in  abatement,  the  latter  being  the  proper  remedy  in  all  cases 
of  contested  fact.*  Generally  the  plea  of  not  guilty  is  a  waiver  of 
all  right  to  take  advantage  of  defects  in  the  organization  of  the  grand 
jury,  as  objection  should  be  interposed  before  a  plea  to  the  merits. 
So  an  objection  to  an  irregularity  in  the  formation  of  a  grand  jury 
cannot  be  raised  for  the  first  time  on  appeal  or  error.*  Hence  ordi- 
nary objections  based  upon  the  disqualification  of  particular  jurors, 
or  upon  informalities  in  summoning  or  impaneling  the  jury,  where 
no  statute  makes  the  proceedings  utterly  void,  should  be  taken  in 
limine,  either  by  challenge,  by  motion  to  quash,  or  by  plea  in  abate- 
ment.** This  rule  applies  with  additional  force  where  the  objec- 
tion is  not  to  the  disqualification  of  jurors  who  are  actually  sworn* 
on  the  panel,  but  to  the  exclusion  or  excuse  of  persons  from  serving 
on  the  panel.  A  disqualified  juror  placed  on  the  panel  may  be  sup- 
posed injuriously  to  affect  the  whole  panel;  but  if  the  individuals 
forming  it  are  unobjectionable,  and  have  all  the  necessary  qualifi- 
cations, it  is  of  less  moment  to  the  accused  what  persons  may  have 
been  set  aside  or  excused.**  There  are  cases,  undoubtedly,  which 
admit  of  a  different  consideration,  and  in  which  the  objection  to 
the  grand  jury  may  be  taken  at  any  time.  These  are  where  the 
whole  proceeding  of  forming  the  panel  is  void,  as  where  the  jury 

6.  State  V.  Main,  62  Wash.  242,  113  857;  Agnew  ▼.  United  States,  165  U. 
Pac  632,  34  Lil.A.(N.S.)  255.  See  S.  36,  17  &  Gt  235,  41  U.  S.  (L. 
generally,  PsOHiBmov.  ed.)  624;  Kaizo  v.  Henry,  211  U.  S. 

7.  Note:  27  LJLA.  776.  146,  29  S.  Ct.  41,  53  U.  S.  (L.  ed.) 

8.  Agnew  ▼.  United  States,  165  U.  125;  Powers  v.  United  SUtes,  223  U. 
8.  36,  17  S.  Ct.  235,  41  U.  S.  (L.  S.  303,  32  S.  Ct.  281,  56  U.  S.  (L. 
ed.)   624.  ed.)  448;  State  v.  Carver,  4B  Me.  588, 

9.  Notes:  27  L.R.A.  776, 777;  4  Ann.  77  Am.  Dee.  275  and  note. 
Gas.  226.  Note:  28  L.R.A.  204,  205. 

10.  United  States  v.  Gale,  109  U.  11.  United  States  v.  Qale,  109  U.  S. 
8.  65,  3  S.  Ct  1,  27  U.  8.  (L.  ed.)    65,  3  S.  Ct.  1,  27  U.  S.  (L.  ed.)  857. 
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is  not  a  jury  of  the  court  or  term  in  which  the  indictment  is  found, 
or  the  jurors  have  been  selected  by  persons  having  no  authority  what- 
ever to  select  them,  or  where  they  have  not  been  sworn,  or  where  the 
jury  is  composed  of  more  them  the  maximum  number  fixed  by  statute, 
or  where  some  other  fundamental  requisite  has  not  been  complied 
with.  Such  defects  are  regarded  as  jurisdictional.^^  It  has  been 
broadly  held,  however,  that  a  challenge  of  the  legality  of  a  grand 
jury  must  be  made,  if  at  all,  by  motion  to  quash  or  by  challenge 
to  the  array,  before  pleading  to  the  indictment.**  A  statute  pro- 
viding that  no  exception  to  a  grand  juror,  because  of  lack  of  the 
required  qualifications,  shall  be  allowed  after  the  juror  is  sworn  or 
affirmed,  has  been  held  not  to  deprive  a  person,  indicted  for  a  crime 
committed  after  the  grand  jury  was  impaneled  of  the  equal  pro* 
tection  of  the  laws.** 

17.  Challenge  for  Defects  and  Irregularities. — ^The  right  to  chal- 
lenge the  grand  jury,  or  any  member  thereof,  for  any  irregularity 
in  the  selection  or  summoning  of  the  same,  or  for  the  disqualification 
or  incompetency  of  any  of  its  members,  must  in  all  cases  be  pre- 
served to  the  defendant.  A  person  in  jail  accused  of  a  felony  await- 
ing the  action  of  the  grand  jury  has  a  constitutional  right  to  be 
present  at  the  impaneling  of  the  jury,  and  to  make  challenges  thereto 
on  any  grounds  he  may  deem  proper;  and  such  right  cannot  be  nar- 
rowed or  abridged  by  .statutory  enactment;  neither  is  it  material 
that  the  grounds  of  challenge  which  he  intended  to  set  up  are  after- 
ward adjudged  to  be  insufficient.*^  As  in  the  case  of  the  petit  jury, 
a  challenge  is  either  to  the  array,  for  some  imperfection  in  the  impan- 
eling of  the  jury,  or  to  the  polls,  for  some  disqualification  of  a  par- 
ticular juror.  The  presence  of  an  unqualified  person  among  the 
jurors  summoned,  but  who  was  not  impaneled,  affords  no  ground 
for  challenge  to  the  array ;  nor  does  the  death  of  some  of  those  whose 
names  are  on  the  jury  list.  A  challenge  to  the  array  must  be  sup- 
ported by  an  affidavit  setting  forth  the  ground  of  the  challenge.** 
As  stated  elsewhere  herein,*^  the  common  law  requires  grand  jurors 
to  be  good  and  lawful  freeholders  and  inhabitants  of  the  county  in 
which  the  crimes  they  are  to  inquire  after  were  committed.  And 
where  that  law  or  some  statutory  modification  of  it  prevails,  there 

12.  United  States  v.  Gale,  109  U.  S.  63  S.  W.  1009,  96  A.  S.  R.  860. 

65,  3  S.  Ct.  1,  27  U.  S.  (L.  ed.)  857;  13.  People  v.  Miller,  264  lU.  148, 

Rodriguez  v.  United  States,  198  U.  S.  106  N.  E.  191,  Ann.  Cas.  1915B  1240. 

156,  25  S.  Ct.  617,  49  U.  S.  (L.  ed.)  14.  Lang  v.  New  Jersey,  209  U.  S. 

994;  People  v.  Gray,  261  lU.  140,  103  467,  28  S.  Ct.  594,  52  U.  S.  (L.  ed.) 

N.    E.    552,    49    L.R.A.(N.S.)    1215;  894. 

Miller  v.  State,  33  Miss.  356,  69  Am.  15.  State  v.  Warner,  165  Mo.  399, 

Dec.  351;  Ex  parte  Reynolds,  35  Tex.  65  S.  W.  584,  88  A.  S.  R.  422. 

Crim.  437,  34  S.  W.  120,  60  A.  S.  R.  16.  Note :  12  A.  S.  R.  905,  906.    . 

64;  Ogler  v.  State,  43  Tex.  Crim.  219,  17.  See  supra,  par.  8. 
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seems  to  be  no  doubt  that  if  a  disqualified  person  is  returned  as  a 
grand  juror  he  may  be  challenged  before  indictment  found.  Thus 
if  the  disqualification  is  such  as  absolutely  disqualifies — as  alienage, 
nonreeidence,  or  the  want  of  a  freehold,  where  a  freehold  qualifica- 
tion is  required,  or  that  the  person  returned  is*  not  an  elector  of 
the  county,  disqualifications  which  go  to  the  competency  of  the  grand 
juror  to  act  in  any  case,  and  which  would  be  grounds  for  principal 
challenge  as  distinguished  from  challenge  to  the  favor  arising  from 
bias,  prejudice,  interest  or  the  like — it  seems  well  settled  that  objec- 
tion may  be  made  to  the  juror  so  disqualified  by  challenge.** 

18.  Challenge  for  Bias. — ^As  to  whether  bias  on  the  part  of  a  grand 
juror,  by  which  is  meant  opinion  as  to  the  accused's  guilt,  connection 
with  a  previous  trial  of  the  accused,  interest,  either  pecuniary  or  by 
reason  of  relationship,  in  the  conviction  of  the  accused,  or  other  similar 
cause  is  ground  for  challenge  there  is  a  sharp  conflict  of  authority.** 
Of  course  the  grounds  of  challenge  prescribed  by  statute  may  be  exclu- 
sive. Generally  a  specific  enumeration  of  grounds  negatives  the  exist- 
ence of  others.'*  8o,  where  a  challenge  for  bias  is  not  among  those 
named  in  the  statute,  it  is  held  that  a  juror  may  not  be  challenged 
on  that  ground.*  But  independently  of  such  statutes  there  is  a 
conflict  as  to  the  propriety  of  allowing  challenges  for  bias,  using 
that  word  in  its  comprehensive  sense.  It  has  been  said  that  there 
is  no  authority  laying  down  that  the  expression  of  an  opinion  by 
a  grand  juror,  before  be  was  summoned  or  returned  and  sworn, 
that  the  defendant  was  guilty,  was  ever  a  ground  of  challenge,  in 
the  English  courts.'  In  this  country  some  cases  and  authorities, 
especially  earlier  ones,  allow  a  challenge  for  bias;*  but  there  are 
many  cases  which  deny  the  right  of  the  prisoner  to  interpose  such 
a  challenge,  thereby  limiting  the  grounds  of  challenge  to  the  lack 
of  the  commob  law  or  statutory  qualifications  of  grand  jurors.^  The 
grounds  on  which  these  decisions  rest  are  that  the  grand  jury  merely 
presents  the  charge  after  an  ex  parte  hearing,  but  does  not  try  it, 
and,  therefore,  there  is  no  necessity  that  its  memb^^  should  be  sub- 
ject to  the  variety  of  challenges  that  p^tit  jurors  are;  that  the  oath 
required  to  be  taken  by  the  grand  jurors*  contemplates  that  they 
may  be  called  on  to  act  in  the  cases  of  both  enemies  and  friends,* 

18.  United  States  v.  Oale,  109  U.  S.       1.  Note:  4  Ann.  Cas.  873. 

65,  3  S.  Ct  1,  27  U.  S,  (L.  ed.)  857;  2.  State  v.  Hamlin,  47  Conn.  95,  36 

State  V.  EEamlin,  47  Conn.  95,  36  Am.  Am.  Rep.  54. 

Rep.  54.  3.  Rolland  v.  Com.,  82  Pa.  St.  306, 

Note:  12  A.  S.  R.  906.  22  Am.  Rep.  758,  dictum. 

19.  Notes:  12  A.  8.  R.  906;  4  Aim.  Note:  4  Ann.  Cas.  874. 

Cas.  873.  4.  Notes:  28  L.R.A.  200,  202;  4  Ann. 

20.  Sullhis  V-  State,  79   Ark.  127,   Cas.  873,  874.    See  supra,  par.  9. 
95  S.  W.  159,  9  Ami.  Cas.  275 ;  Peeples        5.  See  supra,  par.  7. 

V.  State,  46  Fla.  101,  35  So.  223,  4  6.  State  v.  Easter,  30  Ohio  St  542, 
Ann.  Cas.  870  and  note.  27  Am.  Rep.  478. 
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and  reqiiires  them  to  inquire  diligently  into  the  commission  of  crimes, 
something  which  they  cannot  do  unless  they  may  make  use  of  their 
personal  observation  or  opinion  of  the  commission  of  crime;  ^  and 
that  those  who  live  in  the  vicinity  of  the  place  where  the  crime 
was  committed  knew  better  than  others  the  character  of  the  parties 
and' of  the  witnesses,  and  are  therefore  particularly  proper  members 
of  the  grand  jury;  and  yet  these  very  persons  would  be  excluded 
from  service  on  the  grand  jury  if  the  fact  that  a  grand  juror  has 
formed  an  opinion  as  to  the  guilt  of  the  accused  subjected  him  to 
liability  to  challenge.^ 

19.  Objection  by  Plea  or  Motion. — ^There  is  probably  no  branch 
of  the  law  relating  to  the  grand  jury  in  which  there  is  greater  con- 
fusion than  that  relating  to  the  question  as  to  what,  if  any,  objections 
because  of  defects  in  the  organization  of  the  grand  jury  may  be 
made  by  plea  or  motion  after  the  indictment  has  been  returned  and 
the  accused  arraigned.  The  cases  in  which  this  question  has  arisen 
have  usually  been  those  in  which  the  accused  made  objection  to 
the  qualifications  of  some  one  or  more  members  of  the  grand  jury. 
Some  cases  have  gone  so  far  as  to  hold  that  objections  to  the  per- 
sonal qualifications  of  grand  jurors  or  to  the  manner  in  which  the 
grand  jury  was  impaneled  are  available  only  by  challenge,  and  may 
not  be  made  after  the  indictment  is  returned  into  court ;  *  and  the 
same  result  is  sometimes  reached  by  statute.^^  This,  however,  is  an 
extreme  doctrine  and  would,  in  many  cases,  operate  to  deny  alto- 
gether the  right  to  question  the  qualifications  of  those  who  found 
the  indictment,  for  the  accused  may  not  know,  indeed  is  not  of  right 
entitled  to  know,  that  his  acts  are  the  subject  of  examination  by 
the  grand  jury.^^  Some  cases  make  the  right  to  object  to  the  per- 
sonal qualifications  of  members  of  the  grand  jury,  or  to  irregularities 
in  the  manner  in  which  the  grand  jury  was  impaneled,  after  indict- 
ment found,  depend  on  whether  or  not  the  accused  was  in  custody 
or  under  recognizance  at  the  time  when  the  grand  jury  was  organ- 
ized. Under  this  view,  if  the  accused  knew  that  his  case  would  be 
presented  to  the  grand  jury  because  he  had  been  committed  to  await 
its  action,  he  must,  according  to  these  cases,  object  to  defects  in  the 
grand  jury's  organization  by  challenge  to  t^e  polls  or  to  the  array. 
But  if  he  was  not  in  custody  or  out  on  bail  at  the  time  the  grand 
jury  was  impaneled,  and  so  had  no  knowledge  that  his  case  would 
go  before  the  grand  jury,  and  consequently  no  opportunity  to  object 
to  its  organization  before  the  indictment  was  found  against  him,  he 


7.  Note:  4  Ann.  Gas.  873.  10.  Posey  v.  State,  86  Miss.  141,  38 

8.  State  V.  Hamlin,  47  Conn.  95,  36  So.  324,  4  Ann.  Cas.  221. 

Am.  Rep.  54.  11.  Crowley  ▼.  United  States,  194 

9.  Gibbs  v.  State,  45  N.  J.  L.  379,  U.  S.  461,  24  S.  Ct  731,  48  U.  & 
46  Am.  Rep.  782.  (L.  ed.)  1075. 

Note :  34  Am.  Rep.  705,  706. 
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may  make  his  objection  by  plea  in  abatement.^^  But  the  better  view, 
and  the  one  sustained  by  the  weight  of  authority,  is  that  where  the 
defect  or  disqualification  is  ground  for  principal  challenge,  that  is, 
relates  to  the  competency  of  the  grand  jury,  or  some  of  its  members 
to  sit  at  all,  in  any  case,  it  may  be  taken  advantage  of  by  plea  in 
abatement,  certainly  if  the  accused  was  not  in  court  when  the  grand 
jury  was  selected  and  impaneled  and  thus  has  no  opportunity  to 
raise  the  objection  by  challenge.^'  So,  a  plea  in  abatement  has  been 
held  proper  where  one  of  the  grand  jurors  who  found  the  indictment 
was  an  alien,^^  or  was  not  a  qualified  voter,^^  or  was  not  a  citizen,  or 
had  not  the  statutory  property  qualification,^^  or  procured  his  nomi- 
nation by  fraud  or  conspiracy  with  the  sheriff,^^  and  where  the 
venire  did  not  bear  the  seal  of  the  court,*®  the  seal  being  consid- 
ered a  matter  of  substance  and  not  merely  of  form.**  *  On  the  other 
hand  a  plea  in  abatement  has  been  held  unavailable  to  raise  the 
point  that  one  or. more  of  the  grand  jurors  have  expressed  opinions 
of  the  guilt  of  the  accused,  before  the  grand  jury  was  impaneled 
and  sworn,*®  or  that  a  grand  juror  was  related  by  affinity  to  the 
prosecutor,*  or  that  a  member  of  the  grand  jury  which  found  an 
indictment  for  murder  was  a  nephew  of  the  person  who  was  mur- 
dered,* or  that  a  grand  juror  concurring  in  the  presentment  of  an 
indictment  for  burglary  in  breaking  into  a  bank  was  a  stockholder 
of  the  bank,'  or  that  the  prosecuting  witness  was  a  member  of  the 
grand  jury;  *  all  of  which  objections,  if  at  all  available  to  the  accused, 
would  at  most  be  grounds  only  of  challenge  for  favor  as  distinguished 
from  principal  challenges.*  If  the  fatal  defect  is  apparent  upon 
the  face  of  the  indictment,  it  may  be  availed  of  by  demurrer,*  or 
by  motion  to  quash  the  indictment.     When,  however,  the  defect 

12.  Note:  12  A.  S.  R.  909,  910.  17.  Com.    v.    Thompson,    4    Leigh 

13.  United  States  v.  Gale,  109  U.  S.  (Va.)  667,  26  Am.  Dec.  339,  dictum. 
65,  3  S.  Ct.  1,  27  U.  S.  (L.  ed.)  S57;  18.  State  v.  Flemming,  66  Me.  142, 
Crowley  v.  United  States,  194  U.  S.  22  Am.  Rep.  562. 

461,  24  S.  Ct.  731,  48  U.  S.  (L.  ed.)  !»•  See  supra,  par.  5. 

1075;   Low's  Case,  4  Greenl.    (Me.)  __20.  State  v    Hamlin,  47  Conn.  95, 

439, 16  Am.  Dec.  27;  Lascelles  v.  State,  36  Am.  Rep.  54. 

90  Qa.  347,  16  S.  E.  945,  35  A.  S.  R.  ^  \  ^^"^  Y'  |%«^  ^.^*-  ^^7, 16 

^V'  S^'^a'  ^  q°q'7  i^f^  ^  ^  2.  State  v.  Easter,  30  Ohio  St.  542, 
^^  .^  ^'  Dec.  337,  dictum  37  Am.  Rep.  478. 

.  ^""^^L^J^JS^'J^^f'Jv'nJ:  'n^  8.  RoUand  v.  Com.,  82  Pa.  St.  306, 
L.R.A.  776,  777;  28  L.RA.  204,  205.  22  Am.  Rep.  758. 

14.  Reich  v.  State,  53  Ga.  73,  21  4,  Krause  v.  State,  88  Neb,  473, 129 
Am.  Rep.  265.  N.  W.  1020,  Ann.  Cas.  1912B  736  and 

15.  State  V.  Davis,  12  R.  I.  492,  34  note. 

Am.  Rep.  704.  5.  See  supra,  par.  18. 

16.  Crowley  v.  United  States,  194  6.  State  v.  Vincent,  91  Md.  718,  47 
U.  S.  461,  24  S.  Ct  731^  48  U.  S.  Atl.  1036,  52  L.R.A.  83.  See  gener- 
(L.  ed.)  1075.  ally,  Indictments  and  iNFORiUTiONa. 

1033 


§  20  GiiAND  JUKY  12  R.  C.  L. 

does  not  appear  of  record,  the  proper  mode  of  taking  objection  is 
by  plea  in  abatement.^  Such  plea  must  be  filed  seasonably  after  the 
indictment  is  returned  into  court,^  and  must  specifically  state  the 
ground  or  grounds  of  objection.*  It  has  been  held  that  defects  in 
the  grand  jury's  organization  sufRcient  to  sustain  a  plea  in  abate* 
ment  may  be  taken  advantage  of  by  motion  in  arrest  of  judgment 
after  conviction ;  ^®  but  the  better  view  is  that  such  motion  cornea 
too  late.^^  Likewise  such  defects  in  the  qualifications  of  grand  jurors 
or  in  the  organization  of  the  grand  jury  are  not  proper  grounds 
for  habeas  corpus,**  though  there  is  authority  to  the  contrary  where 
the  defect  in  the  organization  of  the  grand  jury  is  jurisdictional  and 
makes  void  all  proceedings  under  the  indictment.** 

IV.  Powers'  and  Duties 

20.  Inquisitorial  Power. — Most  of  the  questions  concerning  the 
grand  jury's  inquisitorial  powers  arise  in  connection  with  the  sub- 
ject matter  of  another  article  in  this  work,  such,  for  example,  as  the 
necessity  of  preliminary  examination  before  indictment,  the  evidence 
on  which  the  grand  jury  may  indict,  the  right  to  make  succes- 
sive indictments,  etc.**  Certain  general  principles,  however,  may  be 
noticed  here.  Thus,  the  common  law  regards  the  grand  jury  as  an 
informing  and  accusing  body  rather  than  a  judicial  tribunal.**  Its 
investigations  are  limited  to  matters  (a)  to  which  its  attention  is 
called  by  the  court,  (b)  which  are  submitted  to  its  consideration  by 
the  prosecuting  officer,  (c)  which  come  to  its  knowledge  in  the 
course  of  its  investigation  into  matters  brought  before  it,  or  from 
its  own  observations,  (d)  which  come  to  its  knowledge  from  disclosures 
made  by  its  members.**  Just  as  it  is  not  necessary  that  an  examina- 
tion of  an  accused  by  a  committing  magistrate  shall  precede  the 
investigations  of  the  grand  jury,*'  so  it  is  not  necessary  that  such 

7.  United  States  v.  Gale,  109  U.  S.       Note:  69  Am.  Dec  356. 

65,  3  S.  Ct.  1,  27  U.  S.  (L.  ed.)  857.       12.  K&izo  v.  Henry,  211  U.  S.  146, 

8.  Agnew  v.  United  States,  165  U.  29  S.  Ct.  41,  53  U.  S.  (L.  ed.)  125; 
S.  36,  17  S.  Ct.  235,  41  U.  S.  (L.  Harlan  v.  McGourin,  218  U.  S.  442. 
ed.)  624;  Hyde  v.  United  States,  226  31  S.  Ct.  44,  54  U.  S.  (L.  ed.)  1101, 
U.  S.  347,  32  S.  Ct.  793,  56  U.  S.  (L.  21  Ann.  Cas.  849. 

ed.)  1114,  Ann.  Cas.  1914A  614.  Note:  87  A.  S.  R.  184,  186.      . 

9.  Agnew  v.  United  States,  165  U.  18.  Ex  parte  Reynolds,  35  Tex. 
S.  36,  17  S.  Ct.  235,  41  U.  S.  (L.  Crim.  437,  34  S.  W.  120,  60  A.  S.  R. 
ed.)   624.  54.     See   Habeas    Corpus,   post,   p. 

Note :  27  L.R.A.  777.  1201. 

10.  Miller  v.  State,  33  Miss.  356,  14.  See  Indictmekts  and  Infobma- 
69  Am.  Dec.  351.  tions. 

11.  United  States  v.  Gale,  109  U.  S.       15.  See  supra,  par.  1,  2. 
65,  3  S.  Ct.  1,  27  U.  S.  (L.  ed.)  857;       16.  Note:  12  A.  S.  R.  911. 

State  V.  Carver,  49  Me.  588,  77  Am.  17.  See  iKDicncEirrs  and  IkfobicAt 
Dec.  275  and  note.  tions. 
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investigatioDs  should  be  preceded  by  the  subiiiissio^  of  a  formal  ch^irge 
to  the  grand  jury.^*  Consequently,  a  grand  jury  may  properly  act 
on  the  personal  knowledge  of  any  of  its  members  communicated  to 
his  fellows  und«r  na  other  sanction  than  the  grand  juror's  oath.** 
Indeed,  the  oath  administered  to  the  grand  jury  clearly  indicates 
the  right  of  the  jury  to  act  on  its  own  volition.^®  The  oath,  which 
is  the  commission  under  which  the  jury  acts,  assigns  no  limits,  except 
those  marked  by  diligence  itself,  to  the  course  of  its  inquiries*  The 
jury  is  not  appointed  for  the  prosecutor  or  for  the  court;  it  is 
appointed  for  the  government  and  for  the  people;  and  both  the 
government  and  people  are  surely  concerned,  on  the  one  hand,  that 
all  crimes,  whether  given  or  not  given  in  charge  to  the  grand  jury, 
whether  described  or  not  described  with  professional  skill,  should 
receive  the  punishment  which  the  law  denounces;  and,  on  the  other 
hand,  that  innocence  however  strongly  assailed  by  accusations  drawn 
up  in  regular  form,  and  by  accusers  marshaled  in  legal  array,  should, 
on  full  investigation,  be  securely  protected.  In  states  where  felonies 
may  be  prosecuted  by  information  as  well  as  indictment,  the  power 
of  im|)aneling  grand  juries  for  the  investigation  of  riots,  frauds,  and 
nuisances,  and  other  cases  where  it  is  impracticable  to  ascertain  in 
advance  the  names  of  the  persons  implicated,  is  ordinarily  reserved 
to  courts.*  In  some  jurisdictions,  however,  the  power  of  the  grand 
]UTy  to  investigate  matters  as  to  which  no  formal  charge  has  been 
laid  before  them,  is  narrowly  limited.*  One  of  the  principal  gen- 
eral limitations  is  that  part  of  the  oath  by  which  each  juror  deposes 
that  he  wiir  present  no  man  from  envy,  hatred,  or  malice;*  but 
grand  jurors  are  not  civilly  liable  for  maliciously  finding  a  true 
bill  against  an  innocent  person.*  Another  limitation  on  the  grand 
jurj^'s  inquisitorial  power  is  the  provision  in  the  federal  constitu- 
tion, commonly  found  also  in  the  state  constitutions,  against  unrea- 
sonable searches  and  seizures.*     The  purpose  for  which  the  grand 

18.  HaJe  v.  Henkel,  201  U.  S.  43;  2.  Hale  v.  Henkel,  201   U.   S.  43, 

26  S.  Ct.  370,  50  U.  S.  (L.  ed.)  652;  26  S.  Ct.  370,  50  U.  S.  (L.  ed.)  652;. 

Wilson  V.  United  States,  221  U.  S.  361,  Com.  v.  Green,  176  Pa.  St.  531,  17 

31  S.  Ct.  538,  55' U.  S.  (L.  ed.)  771,  Atl.  878,  12  A.  S.  R.  894  and  note. 

Ann.  Cas.  1912D  558;  Baker  v.  State,  Note:  12  A.   S.  R.  911,  912,  914. 

(Ind.)  108  N.  E.  7,  L.R.A.1916D  1061;  8.  See  supra,  par.  7. 

Ward  V.  State,  2  Mo.  120,  22  Am.  Dec.  4.  Tarpen  y.  Booth,  56  Gal  65,  38 

449.  Am.  Rep.  48. 

'  19.  Com.  V.  Woodward,  157  Mass.  5.  Hale  v.  Henkel,  201  U.   S,  43, 

516,  32  N.  E.  939,  34  A.  S.  R.  302;  26  S.  Ct.  370,  50  U.  S.  (L.  ed.)  652; 

Com.  V.  Haydon,  163  Mass.  453,  40  Consohdated   Rendering   Co.   v.   Ver- 

N.  E.  846,  47  A-  S.  R.  468,  28  L.R.A.  mont,-  207  U.  S.  541,  28  S.  Ct  178, 

318.  52  U.  S.   (L.  ed.)   327  and  note,  12 

80.  See  snpza,  par.  7.  Ann.  Cas.  659;  £z  parte  Brown,  72 

1.  Hale  V.  Henkel,  201  U.  S.  43,  26  Mo.  83,  37  Am.  Rep.  426.     See  gen- 

S.  Ct.  370,  50  U.  S.  (L.  ed.)  652.  erally.  Search  and  Seizurk. 
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jury  is  given  such  large  inquisitorial  powers  is  in  order  that  it  may 
find  indictments  against  all  public  offenders;  it  exceeds  its  authority 
when  instead  of  returning  an  indictment  it  makes  a  long  recital  of 
facts,  tending  to  bring  the  complaining  witness  into  contempt  and 
disgrace  and  charging  him  with  malice  and  improper  conduct.^ 

21.  Power  to  Compel  Witnesses  to  Attend  and  Testify.— The  grand 
jury,  as  an  appendage  of  the  court,  is  entitled  to  have  witnesses 
subpoenaed  to  appear  before  it  and  testify  in  regard  to  matters  under 
investigation;  the  practical  difference  between  the  grand  and  petit 
jury  in  this  respect  is  that  the  witnesses  before  the  grand  jury  do 
not,  as  do  the  witnesses  before  the  petit  jury,  testify  in  the  presence 
and  under  the  eye  of  the  court.  As  has  been  stated,  it  is  the  grand 
jury's  duty  to  inquire  into  and  present  all  matters  given  in  charge 
to  it,'  and  obviously  the  performance  of  this  sworn  duty  would  be 
impossible  if  it  had  not  the  power  to  cause  witnesses  to  be  sum- 
moned to  appear  before  it  and  to  submit  to  examination  on  oath. 
But  the  grand  jury  has  no  power  of  its  own  to  compel  witnesses  to 
attend  and  testify  before  it,  or  to  punish  them  for  nonattendanoe 
or  refusal  to  testify  or  other  misbehavior.  Accordingly  witnesses 
are  summoned  before  it  not  by  its  own  order  but  by  process  of 
the  court.^  It  is  sufficient  in  summoning  witnesses  to  apprise  them 
of  the  names  of  the  parties  with  respect  to  whom  they  will  be  called 
to  testify,  without  indicating  the  nature  of  the  charge  against  them.^ 
If  a  witness  refuses  to  attend  when  summoned,  he  may  be  attached 
and  punished  therefor  by  the  court,  and  so  also  if  a  witness  attends 
and  refuses  to  testify  as  to  a  matter  not  privileged,  or  is  otherwise 
contumacious.  No  doubt  also  the  grand  jury  may  cause  the  officer 
in  attendance  upon  them  to  detain  a  contumacious  witness  and  to 
take  him  before  the  court  to  be  dealt  with,  where  the  court  is  not 
at  the  time  in  session,  but  the  grand  jury  itself  cannot  punish  a 
refractory  witness.^®  A  witness  need  not,  of  course,  answer  a  ques- 
tion propounded  to  him  by  the  grand  jury,  if  to  do  so  would  incrim- 
inate or  tend  to  incriminate  him.^^  But  whether  or  not  a  question 
calls  for  an  answer  that  might  be  evidence  against  the  witness,  so 
as  to  make  the  question  improper,  because  incriminating,  is  a  matter 
for  the  court  and  not  the  witness  to  decide.^*     But  a  corporation 

6.  Poston  V.  Washington,  etc.,  R.  Contempt,  voL  6,  p.  497;  Witksssbs. 
Co.,  36  App.  Cas.  (D.  C.)  369,  32  11.  Ward  v.  State,  2  Mo.  120,  22 
L.R.A.(N.S.)  785.  Am.  Dec.  449.     See  Crihinal  Law, 

7.  See  supra,  par.  7  and  20.  vol.  8,  pp.  77,  78;  Witnesses. 

8.  See    Contempt,  vol.   6,   p.   500.  12.  Consolidated   Rendering   Co.  v. 

9.  Hale  v.  Henkel,  201  U.  S.  43,  Vermont,  207  U.  S.  641,  28  S.  Ct  178, 
26  S.  Ct.  370,  50  U.  S.  (L.  ed.)  652.  52  U.  S.  (L.  ed.)  327,  12  Ann.  Ca* 

10.  Heard  v.  Fierce,  8  Cosh.  (Mass.)  658  and  note;  Ward  ▼.  State,  2  Mo. 
388,  54  Am.  Dec.  757  and  note.    See   120,  22  Am.  Dec.  449. 
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cannot  refuse  to  produce  its  books  and  papers  on  subpoena  issued  at 
the  instance*  of  the  grand  jury,  because  the  contents  thereof  would 
incriminate  it,  neither,  it  is  held,  may  an  officer  of  the  corporation 
refuse  such  production  for  that  reason  or  because  the  books  and 
papers  might  incriminate  •him.^* 

V.  SscRBCY  OF  Gbanp  Juby's  Procbedinqs 

22.  In  General. — ^It  has  long  been  the  policy  of  the  law,  in  fur- 
therance of  justice,  that  the  investigations  and  deliberations  of  a  grand 
jury  should  be  conducted  in  secret,  and  that  for  most  intents  and 
purposes  all  its  proceedings  are  legally  sealed  against  divulgence.^* 
The  grand  jurors  are  sworn  to  keep  secret  the  state's,  their  fellows' 
and  their  own  coimsel.*'  This  language  has  obvious  reference  to 
all  things  which  transpire  in  the  grand  jury  room,  and  the  principle 
underlying  this  injunction  of  secrecy  extends  equally  to  all  persons 
required  by  law  to  be  present  before  the  grand  jury.**  The  policy 
is  to  inspire  the  jurors  with  a  confidence  of  security  in  the  dis- 
charge of  their  responsible  duties,  so  that  they  may  deliberate  and 
decide  without  apprehension  of  any  detriment  from  an  accused  or 
any  other  person;  to  secure  the  utmost  freedom  of  disclosure  of 
alleged  crimes  and  offenses  by  prosecutors;  to  conceal  the  fact  that 
.  an  indictment  is  found  against  a  party,  in  order  to  avoid  the  danger 
that  he  may  escape  and  elude  arrest  upon  it  before  the  presentment 
is  made;  to  prevent  perjury  and  subornation  of  perjury  by  with- 
holding the  knowledge  of  facts  testified  to  before  the  grand  jury, 
which,  if  known,  it  would  be  for  the  interest  of  the  accused  or  his 
confederates  to  attempt  to  disprove  by  procuring  false. testimony; 
and  also  to  save  the  citizen  the  trouble,*  expense,  and  the  disgrace 
of  being  arraigned  and  tried  in  public  on  a  criminal  charge,  imless 

I 

13.  Hale  v.  Henkel,  201  U.  S.  43,  439,  16  Am.  DeCr  271;  State  v.  Bow- 
26  S.  Ct.  370,  50  U.  S.  (L.  ed.)  652;  man,  90  Me.  363,  38  Atl.  331,  60  A. 
Wilson  V.  United  States,  221  U.  S.  361,  S.  R.  266 ;  Hooker  v.  State,  98  Md. 
31  S.  Ct.  538,  55  U.  S.  (L.  ed.)  771,  145,  56  Atl.  390,  1  Ann.  Cas.  644  and 
Ann.  Cas.  1912D  558  and  note;  Dreier  note;  United  States  v.  Tallmadge,  14 
V.  United  States,  221  U.  S.  394,  31  tf.  N.  M.  293,  91  Pac.  729,  20  Ann,  Cas. 
Ct.  550,  55  U.  S.  (L.  ed.)  784;  Com.  46  and  note;  People  v.  Hulbat,4I>6nio 
V.  Southern  Express  Co.,  160  Ky.  1,  (N.  Y.)  133,  47  Am.  Dec.  244;  State 
169  S.  W.  517,  L.R.A.1915B  913.  See  v.  Broughton,  29  N.  C.  96,  45  Am. 
generally,  Witnesses.  Dec.  507;  Gordon  v.  Com.,  92  Pa.  St. 

14.  Atwell  ▼.  United  States,  162  Fed.  216,  37  Am.  Rep.  672. 

97,  89  C.  C.  A.  97,  15  Ann.  Cas.  253,  Notes:   12  A.   S.   R.  915  et  seq.; 

17  L.R.A.(N.S.)  1049;  State  v.  Ham-  28  L.R.A.  33  et  seq. 

lin,  47   Conn.  95,  36   Am.  Rep.  54;  15.  See  snpra,  par.  7. 

Jenkins  v.  State,  35  Fla.  737,  18  So.  16.  State  v.  Hamlin,  47  Conn.  95, 

182,48A.S.R.  267;  Gitchellv.  People,  36  Am.  Rep.  54;  People  v.  Hulbnt, 

146   lU.   176,   33   N.   E.  757,  37   A.  4  Denio   (N.  Y.)   133,  47  Am.  Dec 

8.  R.  147;  Low's  Case,  4  Greenl.  (Me.)  244., 
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there  is  sufiicient  cause  for  it.^^  And,  apparently  aside  from  the 
violation  of  any  oath,  it  has  been  declared  that  the  disclosure  of  the 
proceedings  before  the  grand  jury  in  a  certain  state  of  the  case  might 
render  a  grand  juror  liable  to  a  criminal  charge  as  an  accessory  after 
the  fact.^®  So  it  seems  that  the  duty  of  secrecy  is  not  founded 
primarily  on  the  oath  of  the  juror,  but  on  deep-seated  principles 
of  public  policy  of  which  the  common  form  of  oath  is  merely  an 
expression.  It  has  been  held  that  the  court  has  no  right  to  require 
the  grand  jury  to  have  the  witnesses  on  the  part  of  the  state  exam- 
ined publicly,  since  the  province  of  the  grand  jury  is  not  to  try  the 
accused,  but  to  inquire  whether  he  ought  to  be  put  on  trial,  and 
the  protection  of  the  grand  jury  amounts  to  nothing  if  the  citizen 
is  first  exposed  to  scandal  and  disgrace  by  a  public  examination 
of  the  witnesses  on  the  part  of  the  state,  in  order  to  see  whether 
he  ought  to  be  tried  in  public  on  a  criminal  charge,  all  \dthout 
any  right  on  the  part  of  the  accused  to  examine  the  state's  wit- 
nesses, or  to  offer  witnesses  to  contradict  them,  or  to  prove  their 
bad  character,  or  to  be  represented  by  counsel.**  Nor,  in  the  absence 
of  statute,  has  the  accused  the  right  to  be  apprised  of  the  names  of 
the  witnesses  who  appeared  before  the  grand  jury.*®  Neither  is  he 
generally  entitled  to  examine  the  minutes  of  the  grand  jury  in  order 
to  prepare  for  trial,  since  the  indictment  itself  sufficiently  advises 
him  of  the  charge  he  is  expected  to  meet.*  But  the  rule  of  secrecy 
is  not  unlimited  in  scope.  In  a  general  way  it  may  be  said  that 
the  grounds  of  public  policy  on  which  the  rule  is  founded  deraand 
that  secrecy  be  maintained  at  least  until  the  indictment  is  found 
and  made  public  and  the  accused  is  in  custody,  in  order  that  the 
state  may  not  be  impeded  in  any  way  in  bringing  the  accused  to 
a  speedy  trial.*  The  most  common  applications  of  the  general  rule, 
and  also  of  the  exceptions  thereto,  are  made  in  connection  with 
attacks  on  the  grand  jury's  findings,  and  are  considered  elsewhere 
in  this  work.'    The  rule  as  applied  to  evidence  after  the  discharge 

17.  Com.  y.  Mead,  12  Gray  (Mass.)  20.  Wilson  v.  United  States,  221  U. 
167,  71  Am.  Dec.  741,  overruled  on  an-  S.  361,  31  S.  Ct.  538,  55  U.  S.  (L. 
other  point  by  Com.  v.  Barnacle,  134  ed.)  771,  Ann.  Cas.  1912D  558.  See 
Mass.  215,  45  Am.  Rep.  319 ;  People  v.  Criminal  Law,  vol.  8,  p.  166. 
Hulbut,  4  Denio  (N.  T.)  133,  47  Am.  1.  State  v.  Bhoads,  81  Ohio  St.  397, 
Dec.  244;  State  v.  Broughton,  29  N.  91  N.  E.  186,  18  Ann.  Cas.  415  and 
C.  96,  45  Am.  Dec.  507;  State  v.  note,  27  Li.R.A.(N.S.)  558;  Havener 
Branch,  68  N.  C.  186,  12  Am.  Rep.  v^  State,  125  Wis.  444, 104  N.  W.  116, 
633.  4  Ann.  Cas.  1052  and  note. 

Note :  4  Ann.  Cas.  1056.  2.  Atwell  v.  United  States,  162  Fed. 

18.  Sands  v.  Robison,  12  Smedes  &  97,  89  C.  C.  A.  97,  15  Ann.  Cas.  253, 
M.   (Miss.)   704,  51  Am.  Dec.  132.  17  L.R.A.(N.S.)   1049. 

19.  State  y.  Branch,  68  N.  C.  186,  3.  See  Indiotmskts  akd  IkformA' 
12  Am.  Rep.  633.  tions. 
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of  the  grand  jury  before  which  it  was  given;  is  discussed  in  the 
following  paragraph. 

23.  Rule*  Applied    to    Evidence    Taken    befc^e    Grand    Jury* — 

Although,  as  has  been  shown  in  the  preceding  paragraph,  it  is  the 
policy  of  the  law  to  require  the  utmost  secrecy  as  to  the  grand 
jury's  proceedings  while  the  grand  jury  is  in  session,  the  purposes 
of  this  policy  of  the  law  are  largely  accomplished,  so  far  as  concerns 
the  evidence  adduced  before  the  grand  jury,  after  the  indictment 
or  presentment  has  been  found  and  published,  the  custody  of  the 
accused  had,  and  the  grand  jury  finally  discharged.*  The  rule  of 
secrecy  concerning  matters  transpiring  in  the  grand  jury  room,  it 
has  been  said,  is  not  designed  for  the  protection  of  witnesses  before 
the  grand  jury,  but  for  that  of  the  grand  jurors,  and  in  furtherance 
of  the  public  justice.  The  witness  has  no  privilege  to  have  his 
testimony  treated  as  a  confidential  communication,  but  must  be  con- 
sidered as  testifying  imder  all  the  obligations  of  an  oath  in  a  judi- 
cial proceeding,  and  hence  his  testimony  may  be  disclosed  whenever 
it  becomes  material  to  the  administration  of  justice;  otherwise  wit- 
nesses before  the  grand  jury  would  be  tempted  to  commit  perjury 
without  fear  of  punishment,  and  grand  jurors  would  have  no  credible 
evidence  on  which  to  act  on  the  one  hand,  and  the  citizen  on  the 
other  would  be  deprived  of  one  of  his  most  boasted  and  valuable 
protections  against  arbitrary  accusations  and  arrests.*  Similarly,  it 
has  been  held  that  the  testimony  of  a  witness  before  the  grand 
jury  may  be  disclosed  by  a  grand  juror  when  it  is  the  basis  of 
a  civil  action  against  the  witness  for  slander,*  and  likewise  that  a 
grand  juror  is  competent  to  testify,  in  an  action  for  malicious  prose- 
cution, as  to  who  was  the  prosecuting  witness  before  the  grand  jury.' 
So  also  a  grand  juror  has  been  permitted  to  testify  whether  the  testi- 
mony given  by  a  witness  before  the  trial  jury  corresponds  with  that 
given  by  him  before  the  grand  jury,  for  the  purpose  of  impeaching 
the  witness  before  the  trial  jury;^  and  where  the  witness  has  been 

4.  Atwell  V.  United  States,  162  Fed.  M.  (Miss.)  704,  51  Am.  Dec.  132.  See 
97,  89  C.  C.  A.  97,  15  Ann.  Cas.  253,  Libel  and  Slander. 

17  L.R.A.(N.S.)  1049;  Com.  v.  Mead,       7.  People  v.  Hulbut,  4  Denio    (N. 
12  Gray   (Mass.)    167,  71  Am.   Dec.   Y.)   133,  47  Am.  Dec.  244;  State  v. 
741,   overruled   on   another  point   by   Broughton,  29  N.  C.  96,  45  Am.  Dec. 
Com.  V.  Barnacle,  134  Mass.  215,  45  507.     See  Malicious  Prosecution. 
Am.  Rep.  319.  8.  Com.  v.  Mead,  12  Gray  (Mass.) 

Note :  12  A.  S.  R.  918.  167,  71  Am.  Dec.  741,  overruled  on 

5.  People  V.  Hulbut,  4  Denio  (N.  Y.)  another  point  by  Com.  v.  Barnacle^ 
133, 47Am.Dec.  244;  Statev.  Brough-  134  Mass.  215,  45  Am.  Rep.  319; 
ton,  29  N.  C.  96,  45  Am.  Dec.  507.  People  v.  Hulbut,  4  Denio   (N.  Y.) 

Notes :   12   A.   S.   R.  917 ;  9  Ann.  133,  47  Am.  Dec.  244 ;  Gordon  v.  Com., 

Cas.  1216.  92  Pa.  St.  216,  47  Am.  Rep.  672. 
See  Perjury.  Note:  12  A.  S.  R.  917. 

6.  Sands  v.  Robison,  12  Smedes  & 
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impeacBed  by  proof  of  contradictory  statements  his  testimony  before 
the  grand  jury  is  sometimes  admitted  to  corroborate  him.*  Confesr 
sions  or  admissions  of  the  commission  of  a  criminal  offense,  freely  or 
voluntarily  made  by  a  person  when  a  witness  before  the  grand  jury, 
may  subsequently  be  received  as  original  evidence  against  him  when 
he  is  placed  on  trial  therefor,  but  exculpatory  statements  and  declara- 
tions in  denial  of  guilt  are  not  confessions  within  the  rule  requir- 
ing them  first  to  be  shown  to  have  been  made  voluntarily  before 
they  are  competent  evidence  against  him.^*  These  illustrations  of 
the  extent  of  the  rule  requiring  secrecy  of  the  grand  jury's  pro- 
ceedings amply  sustain  the  statement,  often  made,  that  any  person 
may  disclose  in  evidence  what  transpired  before  the  grand  jury, 
whenever  such  disclosure  becomes  necessary  for  the  protection  of 
public  or  private  rights.**  Indeed,  there  is  authority  that  a  grand 
juror  may,  after  the  grand  jury  has  been  discharged  and  the  accused 
has  been  taken  into  custody,  disclose  to  the  accused's  counsel  the 
evidence  on  which  the  indictment  against  him  was  based,  in  order 
to  enable  him  to  make  defense.*' 

24.  Interference  with  Grand  Jury;  Who  May  Attend  Derlibera- 
tions. — One  whose  acts  are  the  subject  of  investigation  by  the  grand 
jury  is  as  much  entitled  to  the  just,  impartial,  and  unbiased  judg- 
ment of  that  body  as  he  is  to  that  of  the  petit  jury  on  his  final 
trial.  It  is  as  essential  before  the  one  body  as  the  other  that  private 
ill-will  or  malevolence  be  excluded.**  Consequently  the  court,  in 
instructing  the  grand  jury,  should  refrain  from  giving  an  inflam- 
matory or  prejudicial  charge,  and  confine  itself  to  a  definition  of  the 
duties  of  the  grand  jury,  calling  its  attention  to  crimes  generally, 
but  refraining  from  expressing  any  opinion  as  to  the  guilt  or  innocence 
of  any  particular  person.  It  is  believed  that  any  intimation  by  the 
court  that  a  particular  person  has  been  guilty  of  any  particular  crime, 
or  that  evidence  can  easily  be  found  which  will  convict  him,  or  that 
the  grand  jury  should  indict  him,  would  vitiate  an  indictment  on 
proper  objection.**  Likewise,  the  grand  jury  should  be  free  from 
all  illegal  or  corrupt  interference  by  outsiders,  and  such  interference 
or  attempt  by  outside  influence  to  control  the  grand  jury's  action 
is  a  contempt  of  court.**  Furthermore,  all  public  officers  or  other 
persons  authorized  by  law  to  be  present  during  the  proceedings  of 

9.  Note:  41  L.R.A.(N.S.)  935.  97,  89  C.  C.  A.  97,  15  Ann.  Cas.  253, 

10.  State  V.  Clifford,  86  la.  550,  53   17  L.R.A.(N.S.)  1049. 

N.  W.  299,  41  A.  S.  R.  518;  State  v.  13.  Wilson  v.  State,  70  Miss.  595, 

CampbeU,  73  Kan.  688,  85  Pac.  784,  13  So.  225,  35  A.  S.  R.  664. 

9  Ann.  Cas.  1203  and  note,  9  L.R.A.  14.  Clair  v.  State,  40  Neb.  534,  59 

(N.S.)    533  and  note.     See  also  Aiv  N.  W.  118,  28  L.R.A.  367  and  note. 

MISSIONS  AND.  DECLARATIONS,  Vol.  1,  p.    See   INDICTMENTS  AND   INFORMATIONS. 

571.  15.  Note:  46  L.R.A.(N.S.)  521.    See 

11.  Note :  12  A.  S.  R.  917.  Contempt,  vol.  6,  p.  500. 

12.  AtweU  V.  United  States,  162  Fed. 
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the  grand  jury  should  refrain  from  attempting  to  influence  its  action. 
Thus,  the  general  opinion  is  that  the  prosecuting  officer  may,  and 
that  it  is  his  duty  as  wall  as  his  privilege  to,  attend  on  the  grand 
jurors  with  matters  on  which  they  are  to  pass,  to  aid  in  the  examina- 
tion of  witnesses,  and  to  give  such  general  instructions  as  they  may 
require ;  but  that  he  should  make  no  attempt  to  influence  iheir  action 
or  to  give  effect  to  the  evidence  adduced.  He  should  not  be  present 
while  the  grand  jury  is  deliberating  on  the  evidence  or  is  voting  on 
a  matter  tmder  investigation.^*  Whether  the  state  attorney-general 
has  the  right  to  appear  before  the  grand  jury  depends  largely  upon 
his  constitutional  and  statutory  powers.  It  may  be  stated,  however, 
that  generally  his  right  so  to  appear  is  recognized.^^  As  to  who,  other 
than  the  witnesses  summoned  and  the  prosecuting  officer,  may  be 
present  in  the  grand  jury  room  during  the  taking  of  testimony,  there 
is  considerable  conflict  of  authority.  It  has  been  said  that  it  is  unfair, 
unjust,  and  illegal,  to  allow  any  person  to  be  in  the  grand  jury  room 
when  witnesses  are  being  examined,  unless  such  person  is  present  as 
a  witness  or  as  a  regular  officer  of  the  law  in  the  discharge  of  his 
duties  as  such.  So  it  has  been  held  that  the  appearance  before  the 
grand  jury  of  a  private  prosecutor  regularly  appointed  to  assist  the 
state  vitiates  an  indictment;  but  the  contrary  has  also  been  held, 
especially  where  there  is  no  improper  conduct  on,  the  part  of  such 
private  prosecutor  and  no  harm  results  to  the  accused.  The  same 
conflict  of  authority  exists  as  to  whether  the  appearance  of  a  private 
prosecutor  at  the  reque^  of  the  regular  prosecutor  invalidates  an 
indictment,*'  The  better  view  is  that  where  the  private  prosecutor  is 
not  employed  by  the  state,  or  requested  to  appear  before  the  grand 
jury  by  the  regular  prosecutor,  but  represents  private  interests,  his 
appearance  before  the  grand  jury  with  witnesses,  assisting  in  the 
preparation  of  the  indictment,  is. such  misconduct  as  will  justify 
quashing  or  setting  aside  the  indictment.**  The  rule  regarding  the 
presence  of  a  court  officer  in  the  grand  jury  room,  so  far  as  it  may 
be  deduced  from  the  few  cases  in  point,  seems  to  be  that  the  presence 
of  such  an  officer  in  the  jury  room  while  the  jury  are  examining 
witnesses  or  deliberating  on  an  indictment  is  not  a  sufficient  ground 

16.  Gitchell  v.  People,  146  111.  175,  General,  vol.  2,  p.  915,  as  to  gen- 
33  N.  E.  757,  37  A.  S.  R.  147;  State   eral  powers  of  attorney-general. 

V.  Coulter,  104  Miss.  764,  61  So.  706,  18.  Wilson  v.  State,  70  Miss.  595, 
44  L.RJ^.(N.S.)  1142.  13  So.  225,  35  A.  S.  R.  664;  Hart- 
Notes:   12  A.  S.  R.  914,  915;   28  graves  v.  State,  5  Okla.  Grim.  266,  114 
L.R.A.  368,  370.  Pac.  343,  Ann.  Gas.  1912D  180  and 

17.  Gosson  V.  Bradshaw,  160  la.  296,  note,  33  L.R.A.(N.S.)  568  and  note. 
141  N.  W.  1062,  Ann.  Gas.  1915D  157  19.  Gollier  v.  State,  104  Miss.  602, 
and  note;  State  v.  District  Court,  19  61  So.  689,  45  L.R.A.(N.S.)   599. 

N.  D.  819,  124  N.  W.  417,  Ann.  Cas.       Notes:  Ann.  Gas.  1912D  188,.  189; 
1912D  935  and  note.     See  Attorney-   28  L.R.A.  370,  371. 
R.  G.  L.  Vol.  XII.— 66.       1041 
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for  vifciating  the  indictment  unless  bis  presence  tends  to  influence  the 
jurors  in  the  formation  of  their  opinions.  Under  the  early  English 
practice,  at  least  in  the  king's  bench,  it  seems  to  have  been  the  rule 
to  admit  to  the  grand  jury  room  the  clerk  of  the  grand  jury  having 
in  charge  the  evidence  taken  before  the  comoutting  magistrate  in 
order  that  any  discrepancies  between  the  testimony  given  on  the 
preliminary  examination  and  that  before  the  grand  jury  might  be 
noted.*"  By  the  weight  of  authority,  the  presence  of  an  official 
stenographer  in  the  grand  jury  room  during  the  taking  of  the  testi- 
mony of  witnesses,  and  the  taking  and  transacting  of  such  testimony 
in  full,  will  not  abate  the  indictment  in  the  absence  of  statutory 
requirement  or  prejudice  to  the  accused;*  so,  the  presence  of  an 
interpreter  in  the  grand  jury  room  during  the  taking  of  testimony 
is  unobjectionable,  even  though  he  is  the  prosecuting  witness,  unless 
the  accused  is  thereby  prejudiced.*  But  whatever  conflict  of  authority 
there  may  be  as  to  who  may  be  present  in  the  grand  jury  room  while 
the  grand  jury's  investigations  are  in  progress,  and  the  effect  of  the 
presence  of  specific  classes  of  persons  on  the  validity  of  the  indictment, 
it  seems  to  be  well  settled  that  no  one  should  be  present  other  than 
grand  jurors  during  their  deliberations  and  voting,  and  that  the 
presence  of  a  third  party  in  the  grand  jury  room  at  such  times 
invalidates  an  indictment.' 

20.  Sadler  v.  State,  124  Tenn.  50,  State  v.  Brewster,  70  Vt  341,  40  AtL 

136  S.  W.  430,  Ann.  Cas.  1912D  976.  1037,  42  L.R.A.  444. 

1.  Richards  v.  State,  108  Ark.  87,  Note:  28  L.R.A.  371,  372. 

157  S.  W.  141,  Ann.  Cas.  1915B  231  2.  People  v.  Ramirez,  56  Cal.  533> 

and  note;  State  v.  Bowman,  90  Me.  38  Am.  Rep.  73. 

363,  38  Ad.  331,  60  A.  S.  R.  266;  3.  Note:  28  L.R.A.  372. 

1042 


GROUND   RENTS 


1.  Definition  and  Distinctions 

2.  Origin  and  Nature 

3.  Interest  and  Right  of  Owner 

4.  Distraint  and  Other  Remedies 

5.  Assignment  and  Judicial  Sale  of  Landowner's  Intereit 

6.  Interest  and  Rights  of  Tenant 

7.  Restrictions  on  Alienation  and  Liability  for  Taxes 

8.  Assignment  of  Tenant's  Interest 

9.  Extinguishment  Generally  and  Apportionment 
1(X  Redemption  and  Merger 


1.  Definition  and  Distinctions. — This  article  is  not  liioited  to  the 
technical  or  pure  ground  rent  as  found  in  Pennsylvania,  but  embraces 
a  comparison  and  discussion  of  the  manor  lease  of  New  York,  the 
j)erpetual  lease  of  Georgia,  and  the  lease  for  a  term  of  years  renewable 
forever  as  it  exists  in  Maryland.  A  ground  rent  proper  is  a  rent 
reserved  by  one  who  conveys  land  to  another  in  fee  simple.  As  so 
defined  it  appears  principally  in  Pennsylvania.  It  is  thus  distinguish- 
able from  a  lease  for  a  term  of  years,  however  long,  a  lease  for  a  term 
of  years,  howef\^er  short,  renewable  forever,  and  a  lease  in  perpetuum. 
A  lease  for  any  number  of  years  is  merely  a  chattel  interest  and  is 
inferior  in  legal  contemplation  to  an  estate  for  life.  The  lessees  have 
no  freehold  in  the  land  and  are  described  as  possessed  not  of  the 
land  but  of  the  terms  of  years.*  The  perpetual  lease,  however,  differs 
from  a  ground  rent  rather  in  form  than  in  substance.  A  lease  for 
a  yearly  rental  to  one  for  as  long  as  he  shall  comply  with  the  contract 
and  pay  the  rent,  is  a  perpetual  lease,  and  though  by  implication  the 
lessee  is  regarded  as  having  a  lease  or  defeasible  fee,  it  is  equivalent 
to  a  conveyance  in  fee  reserving  a  rent.*  The  manor  lease  of  New 
York,  though  treated  differently  from  Pennsylvania  ground  rent, 
is  nevertheless  within  the  definition  thereof,  as  in  that  lease  the  fee  is 
conveyed.*    A  lessee  for  a  term  of  years,  under  a  leaae  renewable 

1.  Crowe  V.  Wilson,  65  Md.  479,  5  3.  Van  Rensselaer  v.  Bradley,  3 
Atl.  427,  57  Am.  Rep.  343.  Denio  (N.  Y.)  135,  45  Am.  Dec.  451; 

2.  Penick  v.  Atkinson,  139  Qa.  649,  De  Peyster  v.  Michael,  6  N.  Y.  467, 
77  S.  E.  1055,  Ann.  Cas.  1914B  842.  57  Am.  Dec.  470;  Van  Rensselaer  v. 
46  L.R.A.(N.S.)  284.  Hays,  19  N.  Y.  68,  75  Am.  Dec.  278. 
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forever,  has  not  the  freehold  estate  necessary  to  constitute  a  ground 
rent,  because  the  fee  is  not  conveyed ;  ^  but  notwithstanding  this  dis- 
tinction the  term  ground  rent  is  sometimes  used  to  designate  such 
a  lease,*^  and  when  so  used  it  is  not  confined  in  its  scope  to  a  lease  for 
ninety-nine  years,  renewable  forever,  but  may  import  a  rent  for  a 
term  of  any  number  of  years,  renewable  forever.* 

2.  Origin  and  Nature. — Ground  rents  are  directly  traceable  to  the 
common  law  and  were  a  part  of  the  feudal  system  of  England.'  At 
common  law  there  are  three  kinds  of  rents:  (1)  Rent  service,  which 
consists  of  some  corporeal  service  and  some  pecuniary  return.  To  this, 
without  any  special  reservation  but  of  common  right,  is  incident  the 
privilege  to  distrain,  provided  the  reversion  or  future  estate  after  the 
lease  expires  is  in  the  lessor.  (2)  Rent  charge  is  where  the  owner 
conveys  in  fee  simple  his  whole  estate,  having  no  reversion  or  future 
interest  therein,  but  reserving  to  himself  a  certain  rent  payable  out 
of  it,  with  a  covenant  that  he  may  distrain  for  any  rent  in  arrear. 
(3)  Rent  seek,  or  dry  rent,  is  a  rent  reserved  by  deed,  without  the 
covenant  or  clause  of  distress.  The  fee  farm  rent  is  a  rent  charge 
issuing  out  of  an  estate  in  fee,  of  at  least  one-fourth  of  the  value  of 
the  lands,  at  the  time  of  its  reservation,  for  a  grant  of  lands  is  only  a 
letting  of  lands  to  farm  in  fee  simple,  instead  of  the  usual  methods  for 
life  or  years.  From  these  classes  of  rents  are  derived  directly  or 
indirectly  the  ground  rents  of  the  present  jurisprudence,  and  the 
ground  rent  of  Pennsylvania  is  identical  with  the  rent  service  as  it 
was  employed  in  the  feudal  system,  for  the  statute  of  quia  emptores 
which  prohibited  subinfeudation  and  provided  that  when  land  was 
conveyed  the  grantee  should  hold  of  the  chief  lord  of  the  fee  and  not 
of  his  immediate  grantor,  is  not  in  force  in  Pennsylvania.®  The  New 
York  conveyance  in  fee  resetving  rent  and  stipulating  for  the  right  to 
distrain  in  case  of  arrears  of  rent,  creates  a  rent  charge  by  virtue  of  the 
statute  of  quia  emptores.  By  the  fiction  that  grant  of  rent  is  made  to 
the  grantor  of  the  land  by  the  grantee,  what  would  have  been  a  rent 
service  before  the  statute  of*  quia  emptores  is  converted  into  a  rent 
charge,  the  land  being  charged  with  the  distress  by  the  writing  only. 
This  kind  of  a  rent  charge  is  tantamount  to  a  grant  of  the  land  from 
the  owner  of  the  same  and  a  grant  to  him  of  the  rent  by  the  grantee. 
The  distinction  between  the  ground  rent  of  Pennsylvania  and  the 
manor  lease  of  New  York  is  here  marked,  in  the  latter  the  rent 

4.  Allender  v.   Sussan,  33  Md.  11,       7.  De  Puyster  v.  Michad,  6  N.  Y. 

3  Am.  Rep.  171.  467,  57  Am.  Dec.  470;  Van  Rensselaer 

6.  Stewart  v.  Gorter,  70  Md.  242,  v.  Hays,  19  N.  Y.  68,  75  Am.  Dec 

16  Atl.  644,  2  L.E.A,  711;  Ward  v.  278;  Cuthbert  v.Kuhn,3  Whart.  (Pa.) 

Newbold,  115  Md.  689,  81  Ati.  793,  357,  31  Am.  Dec.  513. 
Ann.  Cas.  1913A  919.  8.  Cuthbert  v.  Kuhn,  3  Whart.  (Pa.) 

6.  Ward  v.  Newbold,  115  Md.  689,  357,  31  Am.  Dec.  513. 
91   Atl.   793,   Ann.   Cas.   1913A  919. 
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resting  on  the  fiction  of  a  grant  back  from  the  grantee,*  and  in  the 
former  the  rent  being  an  incident  to  the  grantor's  reversionary 
estate.  *• 

3.  I&terest  and  Right  of  Owner. — ^A  ground  rent  is  a  hereditament 
and  descends  to  the  heirs  of  the  grantor,  according  to  the  general  law 
of  inheritance,  without  regard  to  the  heritable  quality  of  the  fee 
ocmveyance  which  is  the  consideration  of  the  rent.**  The  holder  of 
a  ground  rent  proper  has  an  estate  in  the  land  itself,  for  the  ground 
rent  is  a  rent  service  and  the  grantor  has  a  reversion.*'  But  in  New 
York  a  lease  reserves  to  the  lessor  no  estate  in  the  land,  the  right  of 
re-entry  being  a  mere  chose  in  action.**  The  owner  of  a  reversion 
on  a  ground  rent  has  the  right  to  sell  the  whole  or  any  part  of  it.*^ 
But  one  who  holds  a  ground  rent  has  no  control  or  ownership  in  the 
land  itself,  and  he  cannot  interfere  with  the  grantee  in  the  use  and 
occupation  of  it,  though  there  is  an  exception  to  this  rule  in  the 
right  of  the  landlord  to  restrain  the  commission  of  acts  which  might 
render  the  rent  insecure,  that  is,  acts  analogous  to  equitable  waste.** 
The  landlord,  even  in  the  Maryland  lease,  cannot  interfere  with  the 
right  of  the  tenant  to  control  the  improvement  of  a  street  on  which 
the  property  fronts,  and  a  recommendation  by  the  landlord  for  such 
improvements  is  a  nullity.** 

4.  Distraint  and  Other  Remedies. — In  Pennsylvania  a  ground  rent 
is  a  rent  service,  and  therefore  the  right  to  distrain  for  arrears  of  rent 
is  incident  to  the  estate  of  the  ground  landlord  and  does  not  rest  on 
a  specific  stipulation  for  distress.*'  But  under  the  statute  quia 
emptores  a  conveyance  in  fee  reserving  rent  does  not  of  itself  authorize 
a  distress,  because  there  is  no  reversion,  and  it  does  not  exist  of  a 
common  right.*^  An  express  reservation  of  the  right  to  distrain  is 
distinctive  of  a  rent  charge,  thus  distinguishing  it  from  a  rent  seek, 
or  dry  rent.**  The  land  is  not  discharged  by  the  recovery  of  a  judg- 
ment in  an  action  against  the  tenant  for  breach  of  covenant  to  pay- 

9.  De  Peyster  v.  Michael,  6  N.  Y.  note.  This  case  held  that  the  interest 
467,  57  Am.  Dec.  470;  Van  Rensselaer  of  the  grantor  was  a  reversion  and 
V.  Hays,  19  N.  Y.  68,  75  Am.  Dec.  was  criticised  in  later  cases  which  ap- 
278.  pear  in  the  note. 

Note:  45  Am.  Dec.  456.  15.  Crowe  v.  Wilson,  65  Md.  479, 

10.  Cuthhert    v.    Kurn,    3    Whart.  5  Atl.  427,  57  Am.  Rep.  343. 

(Pa.)  357,  31  Am.  Dec.  513.  16.  Holland   v.   Baltimore,  11  Md. 

11.  Van  Rensselaer  v.  Hays,  19  N.  186,  69  Am.  Dec.  195. 

Y.  68,  75  Am.  Dec.  278.  17.  Cuthbert    v.    Kuhn,    3    Whart. 

12.  Cuthbert    v.    Kuhn,    3    Whart.   (Pa.)  357,  31  Am.  Dec.  513. 

(Pa.)  357,  .31  Am.  Dec.  513.  18.  De  Peyster  v.  Michael,  6  N.  Y. 

13.  De  Peyster  v.  Michael,  6  N.  Y.  467,  57  Am.  Dec.  470 ;  Van  Rensselaer 
467,  57  Am.  Dec.  470.  v.  Hays,  19  N.  Y.  68,  75  Am.  Dec. 

14.  Linton  v.  Hart,  25  Pa.  St.  193,  278. 

64  Am.  Dec.  691  and  note.  See  also  19.  De  Haven  v.  Sherman,  131  111. 
Van  Rensselaer  v.  Bradley,  3  Denio  115,  22  N.  E.  711,  6  L.R.A.  745; 
(N.  Y.)   135,  45  Am.  Dec.  451  and  Rochester  Lodge,  No.  21,  A.  F.  ft  A.  M. 
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meat  The  right  to  distrain  comes  into  existence  when  the  conveyance 
is  made  and  is  a  right  against  the  land  which  is  not  impaired  by  a 
judgment  against  the  person.  It  is  a  lien  against  the  land.  Hence, 
when  land  is  sold  on  the  execution  of  such  a  judgment,  the  owner  of 
the  rent  is  entitled  to  be  paid  the  full  amount  of  hjis  judgment  in 
preference  to  creditors  who  obtain  judgments  prior  to  the  plaintiff.^ 
This  is  true  of  a  judgment  recovered  for  arrears  of  rent  which  has 
been  assigned.  The  lien-  of  the  landlord  for  rent  accruing  subse- 
quently to  the  assignment  of  the  judgment  is  superior  to  that  of  the 
judgment  holder.  The  lien  of  the  judgment  for  arrears  of  rent  does 
not  relate  to  the  commencement  of  the  rent,  but  the  lien  of  the 
landlord  runs  back  to  the  reservation  in  the  ground  rent  deed.^  But 
interest  on  arrears  of  ground  rent  is  not  recoverable  when  only  the 
land  is  resorted  to  for  payment.*  By  a  failure  to  comply  with  the 
conditions  of  the  grant,  the  tenant  forfeits  his  title  to  the  land,  and 
the  landlord  is  entitled  to  recover  possession. of  it,  which  he  may  do 
by  a  suit  of  ejectment.* 

5.  Assignment  and  Judicial  Sale  of  Landowner's  Interest. — The 
heirs  and  assigns  of  each  of  the  parties  to  a  ground  rent  bear  the  same 
relation  to  each  other  as  did  the  original  parties.^  So,  tdie  covenant 
to  pay  rent  runs  with  the  land  and  affects  the  whole  of  it.*  It  binds 
all  who  are  in  possession  of  the  land,  and  the  assignee  of  the  holder  of 
the  ground  rent  may  maintain  in  his  own  name  an  action  against  the 
tenant  or  his  transferee  for  arrears  of  rent.*  The  interest  of  a  ground 
landlord  may  be  sold  on  execution  against  him,  and  when  a  judicial 
sale  purports  to  convey  the  whole  interest  of  the  defendant  in  execu- 
tion any  and  every  interest  he  has  will  pass,  including  the  right  to 
the  rent  and  the  right  of  entry.'  When  the  covenant  is  by  the  grantee, 
his  heirs  and  assigns,  and  in  favor  of  the  grantor,  his  heirs  and 
assigns,  there  is  no  question  about  the  right  of  the  assignees  of  both 
parties  to  sue  each  other  or  either  party  to  the  deed.* 

V.  Graham,  65  Minn.  457,  68  N.  W.  77  S.  E.  1055,  Ann.  Cas.  1914B  842, 

79,  37  L.R.A.  404.     See  also  supra,  46  L.R.A.(N.S.)  284. 

par.    2.  5.  Van    Rensselaer    v.    Bradley,   3 

20.  In    re    Dougherty's    Estate,    9  Denio  (N.  Y.)  135,  45  Am.  Dec.  451 

Watts  &  S.   (Pa.)   189,  42  Am.  Dec.  and  note.    See  generally,  Covenants, 

326  and  note;  Bantleon  v.  Smith,  2  vol.  7,  p.  1105  et  seq. 

Bin.  (Pa.)  146,  4  Am.  Dec.  430  and  6.  Van  Rensselaer  v.  Hays,  19  N. 

note.  Y.   68,  75   Am.   Dec.   278   and   note, 

1.  Fassitt  V.  Middleton,  47  Pa.  St.  7.  Van  Rensselaer  v.  Hays,  19  N. 
214,  86  Am.  Dec.  535.  Y.   68,  75   Am.  Dec.  278  and  note; 

2.  Bantleon  v.  Smith,  2  Bin..  (Pa.)  Streaper  v.  Fisher,  1  Rawler  (Pa.)  155, 
146,  4  Am.  Dec.  430.  18  Am.  Dec.  604  and  note;  Hurst  v. 

3.  Jackson  v.  Schutz,  18  Johns.  (N.  Lithgrow,  2   Yeats   (Pa.)   24,  1  Am. 
Y.)  174,  9  Am.  Dec.  195.    See  gener-  Dec.  326. 

ally,  Ejectkent,  vol.  9,  pp.  862,  864.       8.  Van  Rensselaer  v.  Hays,  19  N. 

4.  Penick  v.  Atkinson,  139  Ga.  649,    Y.   68-   75  Am.   Dec.  278:   Huret  v. 
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6.  I&terest  tend  Rights  of  Te]iant.-^The  estate  of  a  tenant  of  land 
granted  to  him  subject  to  a  ground  rent  as  used  in  Pennsylvania,  and 
the  interest  of  the  lessee  of  land  leased  perpetually  with  a  rent  reserved, 
are  heritable  estates  in  realty.^  But  the  leasehold  for  a  term  of  years 
renewable  forever  is  not  a  freehold  estate  in  Maryland,  and  on  the 
death  of  the  lessee  the  leasehold  goes  to  those  entitled  to  the  personal 
property  and  not  to  the  heirs.^^  Nevertheless,  such  a  lessee  has  the 
absolute  control  and  management  of  the  property.  The  reason  for 
this  is  that  if  he  pays  the  rent  and  elects  to  renew  the  lease,  the 
reversioner  can  never,  under  any  circumstances,  obtain  the  possession 
of  the  demised  premises  and  the  lessee  might  make  his  interest  endure 
forever,  and  it  would  be  inconsistent  with  this  right  that  he  be  de- 
prived of  the  absolute  control  and  management  of  his  property.**  And 
where  by  statute  the  lessee  is  designated  as  the  owner  of  the  land 
conveyed,  the  recommendation  of  the  lessor  will  not  bind  the  lessee 
under  a  statute  providing  that  certain  street  improvements  will  be 
made  on  the  recommendation  of  the  owner  of  the  property  fronting 
on  the  street.**  Land  conveyed  to  one  with  a  rent  reserved  cannot 
be  taken  under  eminent  domain  without  compensating  the  tenant, 
and  a  sale  by  the  reversioner  of  his  interest  in  the  land  taken  confers 
on  the  purchaser  no  right  to  take  without  compensating  the  tenant.** 
When  land  is  taken  for  a  public  use,  the  tenant  is  still  liable  for  the 
full  rent  unless  the  landlord  has  received  the  principal.**  No  action 
of  the  purchaser,  or  his  aiders  and  abettors,  in  dispossessing  the  tenant 
of  the  part  purchased  after  such  severance,  can  have  any  eflFect  upon 
the  rent  growing  out  of  the  unsold  part  remaining  in  his  undisturbed 
possession.  It  matters  not  that  the  original  reversioner,  after  such 
severance,  becomes  a  party  to  the  trespass,  by  aiding  his  vendee  in 
committing  it.  The  trespass  has  relation  only  to  the  part  sold,  and 
cannot  be  visited  upon  the  other  part  of  the  premises.  With  much 
greater  reason  this  rule  applies  to  a  sale  made  under  compulsion  to  a 
railroad  corporation,  having  authority  from  a  state  to  take  property 
for  the  purposes  of  the  road  without  the  consent  of  the  owner.  And 
the  reversion  will  not  be  visited  with  the  consequences  of  a  trespass 
committed  by  the  corporation.** 

Lithgrow,  2  Yeates   (Pa.)  24,  1  Am.  10.  Allender  v.  Sussan,  33  Md.  11, 

Dec.  326.  3  Am.  Rep.  171. 

9.  Penick  v.  Atkinson,  139  Ga.  649,  11.  Crowe  v.  Wilson,  65  Md.  479, 

77  S.  E.  1055,  Ann.  Cas.  1914B  842,  5  Atl.  427,  57  Am.  Rep.  343. 

46  L.R.A.(N.S.)    284j  De  Haven   v.  12.  Holland   v.   Baltimore,   11  Md. 

Sherman,  131  111.  115,  22  N.  E.  711,  186,  69  Am.  Dec.  195. 

6  L,R.A  745;  De  Peyster  v.  Michael,  13.  Linton  v.  Hart,  25  Pa.  St  193, 

6  N.  Y.  467,  57  Am.  Dec.  470;  Van  64  Am.  Dec.  691. 

Rensselaer  v.  Hays,  19  N.  Y.  68,  75  14.  Note :  31  Am.  Dec.  517. 

Am.  Dec.  278;  Cuthbert  v.  Knhn,  3  15.  Linton  v.  Hart,  25  Pa.  St.  193> 

Whart.   (Pa.)  357,  31  Am.  Dee.  513.  64  Am.  Dee.  691  and  note. 
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7.  Restrictions  on  Alienation  and  Liability  for  Taxes. — ^The  law 
applicable  to  the  conveyance  of  real  estate  in  general  is  i^plicable 
to  the  conveyance  of  ground  rents.  A  condition  in  a  grant  of  land 
in  fee  simple  that  if  the  grantee  shall  alienate,  or  shall  alienate  to  any 
but  certain  designated  persons,  the  land  shall  revert  to  the  grantor, 
is  void ;  and  a  condition  that  when  the  land  is  sold  by  the  grantee,  a 
portion  of  the  sale  money  shall  be  returned  to  the  grantor  is  in  effect 
a  restraint  upon  alienation  and  therefore  is  void.^*  So,  while  at 
common  law  the  grantor  of  a  ground  rent  could  restrain  alienation 
by  his  grantee  because  the  grantor  had  a  reversionary  interest  in 
those  states  where  the  statute  of  quia  emptores  is  in  effect,  the  grantor 
of  a  perpetual  lease  has  no  reversionary  interest,  which  is  indispensable 
to  support  the  right  to  restrain  alienation,  the  right  of  re-entry  for 
nonpayment,  or  nonperformance  of  other  covenants,  not  being  such 
an  interest.*'  However,  a  conveyance  of  an  estate  conditional  upon 
the  happening  or  doing  of  a  certain  thing  is  to  be  distinguished  from 
a  conveyance  with  a  condition  in  restraint  of  alienation.  Thus  a 
condition  that  the  lessee,  when  he  intends  to  sell,  shall  first  offer  the 
premises  to  the  lessor,  or  obtain  his  license  to  assign,  is  valid.  The 
estate  of  the  lessee  is  a  fee  simple  conditional  or  a  fee  simple  subject 
to  be  defeated  upon  a  condition  subsequent,  which  is  the  failure  first 
to  offer  the  land  for  sale  to  the  grantor.*®  The  tenant  is  the  owner 
of  the  property  in  possession,  and  is  liable  for  such  taxes  as  may  be 
assessed  against  the  property ;  he  cannot  require  the  landlord  to  share 
the  tax,  or  reduce  the  rent.** 

8.  Assignment  of  Tenant's  Interest. — ^A  grantee  of  land  subject  to 
a  ground  rent  may  divest  himself  of  his  estate  by  a  valid  assignment 
to  another.  He  may  assign  his  interest  for  the  very  purpose  of  being 
relieved  of  the  payment  of  the  rent,  and  if  the  assignment  is  bona 
fide,  although  knowingly  made  to  one  who  is  impecunious,  it  will  be 
effective  against  the  holder  of  the  ground  rent.  Such  an  assignment 
is  not  fraudulent,  and  the  motives  of  the  assignor  are  immaterial.'^ 
A  transferee  of  land  out  of  which  a  ground  rent  has  been  reserved 
takes  it  subject  to  such  rent.*  But  the  only  duty  which  the  assignee 
of  a  leasehold  estate  owes  the  person  who  is  entitled  to  the  rent  is  the 
payment  of  the  stipulated  rent  and  the  taxes,  so  long  as  he  continues 

16.  See  Deeds,  vol.  8,  p.  113  et  seq.       20.  Hartman  v.  Thompson,  104  Md. 

17.  De  Peyster  v.  Michael,  6  N.  Y.  389,  65  Atl.  117, 118  A.  S.  R.  422, 10 
467,  57  Am.  Dec.  470  and  note.  Ann.  Cas.  92. 

Note:  9  Am.  Dec.  200.  1.  Van    Rensselaer    v.    Bradley,   3 

18.  Jackson  v.  Schatz,  18  Johns,  (N.  Denio  (N.  Y.)  135,  45  Am.  Dec.  451 
Y.)   174,  9  Am.  Dec.  195  and  note,  and  note;  Van  Rensselaer  v.  Hays,  19 

19.  Penick  v.  Atkinson,  139  Ga.  649,  N.  Y.  68,  75  Am.  Dec.  278  and  note; 
77  S.  E.  1055,  Ann.  Cas.  1914B  842  Prank  v.  Guarantee  Trust,  etc.,  Co., 
and  note,  46  L.R.A.(N.S.)  284  and  216  Pa.  St.  40,  64  Atl.  894,  8  Ann. 
note.  Cas.  991. 
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to  be  ibe  owner  of  the  leasehold  estate.'  Since  the  covenant  to  pay 
rent  runs  with  the  land,*  and  affects  the  whole,  the  assignee  of  part 
of  the  land  may  be  sued  in  covenant  by  the  landlord  for  such  pro- 
portion of  the  rent  as  his  part  of  the  land  bears  to  the  wholes 

.  9.  Extingnishincnt  Generally  and  Apportionmeiit* — Ground  rents 
may  be  extinguished  when  the  whole  or  part  of  the  land  is  taken,  as 
by  condemnation,  for  public  use,  if  the  landlord  receives  the  com- 
pensation' awarded;  when  part  is  taken,  the  rent  is  extinguished 
in  such  proportion  as  that  part  bears  to  the  whole.^  In  the  case  of 
the  sale  of  a  part  of  the  reversion,  the  law  will  apportion  the  rent, 
and  the  right  of  i^portionment  attaches  the  moment  the  sale  is  made. 
But  the  law  will  not  apportion  the  rent  in  favor  of  a  wrongdoer,  and 
therefore,  if  the  landlord  wrongfully  dispossesses  his  tenant  of  any 
portion  of  the  demised  premises,  the  rent  is  suspended  for  the  whole.* 
When  rent  is  apportionable,  the  proportions  must  be  determined  by  a 
jury.' 

10.  Redemption  and  Merger. — ^When  the  grantee  of  land  by  deed 
covenants  to  pay  forever  an  annual  rental  of  a  oertain  sum  of  mon- 
ey, unless  within  a  certain  time  he  pays  the  full  purchase  money 
for  the  land,  and  he  fails  to  pay  the  purchase  money  within  such 
time,  ihe  annual  rental  becomes  perpetual  and  irredeemable.^  A 
provision  in  a  ground  rent  deed  that  if  the  grantee  shall  pay  a  speci- 
fied sum  in  four  equal  annual  payments  on  designated  dates,  the 
ground  r^it  shall  cease,  does  not  alter  the  character  of  the  ground 
rent;  it  does  not  convert  it  into  a  mortgage.*  A  rent  reserved  under 
a  lease  for  fourteen  years,  with  a  covenant  to  renew  for  another  four- 
teen years,  is  redeemable  within  the  meaning  of  a  statute  which  pro- 
vides that  all  rents  reserved  for  a  longer  period  than  fifteen  years 
shall  be  redeemable  at  any  time  after  the  expiration  of  ten  years, 
especially  when  the  lease  specifies  that  the  second  lease  shall  contain 
the  same  covenants  that  the  first  did,  that  is,  that  the  lease  shall  be 
renewed  for  another  fourteen  years,  for  that  makes  such  a  lease  of 
indefinite  duration.^*  When  the  holder  of  a  ground  rent  acquires 
the  fee  to  the  land  out  of  which  it  issues,  the  ground  rent  is  merged 
in  the  fee  and  thus  extinguished.  However,  a  merger  does  not  occur 
if  there  is  an  intervening  estate  in,  or  charge  on,  the  land,  held  by  a 

2.  Hartman  v.  Thompson,  104  Md.  6.  Linton  v.  Hart,  25  Pa.  St.  193, 

389,  65  Atl.  117,  118  A.  S.  R.  422,  64  Am.  Dee.  691  and  note. 

10  Ann.  Cas.  92.  Note:  45  Am.  Dee.  456. 

8.  See  supra,  par.  5.  7.  Outhbert  v.  Euhn,  3  Whart.  (Pa.) 

L  Van    Rensselaer    v.    Bradley,    3  357,  31  Am.  Dec.  513. 

Denio  (N.  Y.)  135,  45  Am.  Dec.  451  8.  Norris  v.  Crowe,  206  Pa.  St.  438, 

and  note.  55  Atl.  1125,  98  A.  S.  R.  783. 

5.  Cuthbert  v.  Kubn,  3  Whart.  (Pa.)  9.  Hurst  v.  Lithgrow,  2  Yeates  (Pa.) 

357,  31  Am.  Dec.  513  and  note ;  Linton  24,  1  Am.  Dec.  326. 

V.  Hart,  25  Pa.  St.  193,  64  Am.  Dec.  10.  Stewart  v.  Gorier,  70  Md.  242, 

691  and  note.  16  Atl.  644,  2  L.R.A.  711. 
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third  person,  a  stranger  to  the  fee  title.  But  a  secret  trust  or  mort- 
gage of  which  a  purchaser  has  no  notice  is  not  such  an  inter\'ening 
estate.  Nor  does  a  mortgage  held  by  the  person  who  acquires  the 
fee  to  the  land  while  he  is  the  owner  of  the  rent  prevent  a  merger. 
Consequently,  when  the  owner  of  a  ground  rent  holds  a  mortgage 
on  the  land  and  then  acquires  the  fee  thereto,  and  mortgages  the  land, 
the  mortgagee  takes  free  of  the  incumbrance  of  the  rent,  and  a  sale 
on  an  execution  of  a  judgment  on  such  a  mortgage  passes  the  title  to 
the  fee  discharged  of  the  rent.  The  fact  that  the  title  to  the  fee  was 
purchased  at  a  sherifif's  sale,  and  conveyed  by  the  sheriff  subject  to 
the  ground  rent,  does  not  constitute  notice  to  a  subsequent  mortgagee 
that  the  rent  was  not  extinguished.  The  owner  of  a  ground  rent, 
when  he  purchases  the  title  to  the  fee,  takes  the  fee  incumbered  with 
the  rent,  and  may  convey  it  separately,  or  merge  it,  and  convey  the 
fee  to  one  person,  and  his  act  in  conveying  tlxe  title  in  fee  with  no 
notice  or  reservation  of  the  rent,  is  a  declaration  of  his  intention  to 
extinguish  it  and,  as  to  him,  it  is  irrevocable.  So,  a  subsequent 
grantee  of  a  ground  rent  must  take  notice  of  a  merger  as  far  as  third 
persons  without  notice  are. affected,  for  he  can  occupy  no  higher 
ground  than  his  grantor.  When  the  record  discloses  that  the  title 
to  the  ground  rent  and  the  title  to  the  fee  are  in  the  same  person  at 
the  same  time,  and  that  he  conveyed  the  fee  without  exception  or 
reservation,  this  is  record  notice  that  the  ground  rent  is  extinguished 
and  cannot  be  conveyed.  A  judgment  creditor,  therefore,  would  have 
a  lien  on  the  merged  estates  or  fee  and  a  sale  on  execution  would  pass 
the  whole  title.** 

11.  Frank  v.  Guarantee  Tmst  etc.,  Co.,  216  Pa.  St»  40,  64  AtL  894,  8 
Ann.  Cas.  991  and  note. 
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I.  Introductory 

1.  Definition  and  Scope  of  Article. — ^A  guaranty  has  been  defined 
by  statute  to  be  "a  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person."  *  This  definition  substantially  conforms 
to  the  judicial  conception  of  a  guaranty,  which  may  fairly  be  summed 
up  as  a  promise  to  answer  for  the  payment  of  some  debt  or  the  per- 
formance of  some  obligation,  on  default  of  such  payment  or  perform- 
ance, by  a  third  person  who  is  liable  or  expected  to  become  liable 
therefor  in  the  first  instance.*  This  article  treats  of  contracts  of 
guaranty  as  thus  defined,  as  distinguished  from  other  more  or  less 
analogous  contracts,  some  of  which  in  their  general  aspects  come 
within  the  broad  definition  of  a  guaranty,  but  which  nevertheless 
have  their  own  distinctive  characteristics,*  and  to  which  also  may  be 
added  agreements  by  corporations  that  their  stocks  shall  pay  certain 
dividends.*  The  application  of  the  statute  of  frauds  to  contracts  of 
guaranty  is  treated  elsewhere  in  this  work.* 

2.  Nature  of  Guaranty. — Generally  a  guaranty  relates  to  the  pay- 
ment of  a  sum  of  money  or  the  coUectability  thereof,  though  it  may 
constitute  an  assurance  of  the  genuineness  of  an  obligation  or  the 
liability  of  the  obligee.*  Being  a  collateral  engagement  for  the  per- 
formance of  the  undertaking  of  another,  it  imports  the  existence  of 
two  different  obligations,  one  being  that  of  the  principal  debtor  and 
the  other  that  of  the  guarantor.'     If  there  is  no  obligation  on  the 

1.  Kilbride  v.  Moss,  113  Cal.  432,  Tidioute  Sav:  Bank  v.  libbey,  101  Wis. 
45  Pac.  812,  54  A.  S.  R.  361.  193,  77  N.  W.  182,  70  A.  S.  R.  907. 

2.  Drake  v.  Markle,  21  Ind.  433,  83  Notes :  105  A.  S.  R.  502 ;  4  L.R A. 
Am.  Dec.  358;  Clanin  v.  Esterly  Har-  268;  8  L.R.A.  380. 

vestiQg  Mach.  Co.,  118  Ind.  372,  21  3.  See  infra,  par.  5  et  seq. 

N.  E.  35,  3  L.R.A.  863;  Merchants'  4.  See  Corporations,  vol.  7,  p.  285. 

Nat.  Bank  of  Ocala  v.  Citizens'  State  6.  See   Statute   op   Frauds.     See 

Bank,  93  la.  650,  61  N.  W.  1065,  57  also  Bills  and  Notes,  vol.  3,  p.  1160. 

A,  S.  R.  284;  Lachman  v.  Block,  47  6.  King  v.  Summitt,  73  Ind.  312,  38 

La.  Ann.  505,  17  So.  153,  28  L.R.A.  Am.  Rep.  145;  Lehigh  Coal,  etc.,  Co. 

255 ;  Mathews  v.  Chrisman,  12  Smedes  v.  Blakeslee,  189  Pa.  St.  13,  41  Atl. 

A  M.  (Miss.)  595,  51  Am.  Dec.  124;  992,  69  A.  S.  R.  788. 

Cowan  V.  Roberts,  134  N.  C.  415,  46  7.  McMillan  v.  Bull's  Head  Bank,  32 

S.  E.  979, 101  A.  S.  R.  845,  65  L.R.A.  Ind.  11,  2  Am.  Rep.  323;  Anderson  v. 

729;   Sturges  v.  Bank  of  Circleville,  Spence,  72  Ind.  315,  37  Am.  Rep.  162. 
11  Ohio  St.  153,  78  Am.  Dec.  296  j 
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principal,  there  is  none  on  the  guarantor.*  But  the  debtor  is  not 
a  party  to  the  guaraaty,  and  the  guarantor  is  not  a  party  to  the  prin- 
cipal obligation.^  The  guaranty  is  a  separate  and  independent  con- 
tract, involving  duties  and  imposing  responsibilities  very  diflFerent 
from  those  created  by  the  original  contract  to  which  it  is  collateral.** 
The  fact  that  both  contracts  are  written  on  the  same  paper  or  instru- 
ment does  not  affect  their  separate  nature.**  If  there  is  but  a  single 
obligation,  the  persons  bound  thereby  are  sureties  *•  or  original  prom- 
isors; they  are  not  guarantors.**  So,  an  agreement  to  pay  a  certain 
sum  for  and  on  account  of  a  third  person,  unless  such  third  person 
is  primarily  bound  to  pay  the  debt,  is  not  a  collateral  agreement  in 
the  nature  of  a  guaranty,  but  is  an  original  undertaking.**  Nor  is 
the  maker  of  a  note  given  to  secure  the  debt  of  another  considered 
to  be  a  guarantor,  but  an  original  promisor.*^  And  the  same  effect 
has  been  given  an  indorsement  on  a  note  of  the  words,  "For  value 
received,  I  promise  to  pay  the  within  mentioned  money."  *•  In 
construing  a  statute  relative  to  persons  "primarily"  and  "seconda- 
rily" liable  for  the  payment  of  an  obligation,  a  guarantor  is  usually 
placed  in  the  latter  category,*^  though  it  has  been  held  that  after 
maturity  of  the  obligation  and  default  of  the  principal  debtor,  the 
guarantor  becomes  primarily  liable.**  The  guarantor  will  not  be 
permitted  to  convey  his  property  to  defraud  the  creditor;  even  before 
the  liability  of  the  guarantor  is  established  by  the  default  of  the 
principal,  a  guarantee  is  a  contingent  creditor  who  cannot  be  defraud- 
ed by  a  fraudulent  transfer  of  the  guarantor's  property.** 

8.  Kilbride  v.  Moss,  113  Cal.  432,   328,  11  S.  E.  1^5,  8  L.R.A.  380. 
45  Pac.  812,  54  A.  S.  R.  361 ;  Mer-       12.  See  infra,  par.  6. 

chants'  Nat  Bank  of  Ocala  v.  Citizens'       13.  Kilbride  v.  Moss,  113  Cal.  432, 

State   Bank,   93   la.    650,   61   N.   W.  45  Pac.  812,  54  A.  S.  R.  361;  Clanin 

1065,  57  A.  S.  R.  284;  State  Bank  v.  v.  Esterly  Harvesting  Mach.  Co.,  118 

Knotts,  10  Rich.  L.   (S.  C.)   543,  70  Ind.  372,  21  N.  B.  35,  3  L.R.A.  863. 
Am.  Dec.  234.  14.  Mathews  v.  Cbrisman,  12  Smedes 

Note:  105  A.  S.  R.  508.  &  M.  (Miss.)  595,  51  Am.  Dec.  124. 

9.  Draper  v.  Snow,  20  N.  Y.  331,  75  15.  Clanin  v.  Esterly  Harvesting 
Am.  Dec.  408 ;  Coleman  v.  Fuller,  105  Mach.  Co.,  118  Ind.  372,  21  N.  E.  35, 
N.  C.  328, 11  S.  E.  175,  8  L.R.A.  380.  3  L.R.A.  863. 

10.  Frost  V.  Harbert,  20  Idaho  336,  16.  Brenner  v.  Weaver,  1  Kan.  488, 
118  Pac.  1095,  38  L.R.A.(N.S.)  875;   83  Am.  Dec.  444. 

Lemmert  v.  Guthrie,  69  Neb.  499,  95  17.  Northern  State  Bank  of  Grand 

N.   W.  1046,  111  A.   S.  R.  561,  62  Forks  v.  Bellamy,  19  N.  D.  509,  125 

L.R.A.  954;  Van  Doren  v.  Tjader,  1  N.  W.  888,  31  L.R.A.(N.S.)  149. 

Nev.  380,  90  Am.  Dec.  498;  Coleman  18.  Frost  v.  Harbert,  20  Idaho  336, 

V.  Fuller,  105  N.  C.  328, 11  S.  E.  175,  118  Pac.  1095,  38  L.R.A.(N.S.)   875. 

S  L.R.A.  380  and  note;  Northern  State  See  also  infra,  par.  13. 

Bank  of  Grand  Forks  v.  Bellamy,  19  19.  Note:  47  L.R.A.(N.S.)  321.    See 

N.  D.  509,  125  N.  W.  888,  31  L.R.A.  generally.  Fraudulent  Convktanges, 

(N.S.)  149.  ante,  par.  25. 

11.  Coleman   v.  Fuller,  105  N.   C. 
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3.  Language  Constittitiiig  Guaranty. — A  guaranty  is  not  necessa- 
rily imported  by  the  word  "guarantee,"  *®  and  considerable  diffi- 
culty is  experienced  in  distinguishing  a  guaranty  from  certain  other 
contracts.^  Also,  it  is  frequently  difficult  to  distinguish  a  guaranty 
from  a  mere  recommendation.  A  recommendation  does  not  create 
contractual  relations  between  the  parties  thereto;  the  recommending 
party  is  not  liable  for  the  default  of  the  third  party,  unless  he  fraudu- 
lently makes  the  recommendation  in  order  to  induce  the  giving  of  a 
credit.*  A  recommendation  that  a  third  person  is  reliable,  solvent, 
etc.,  in  the  absence  of  some  words  indicating  an  intention  to  be 
liable  for  the  obligation  of  such  third  person,  does  not  constitute 
guaranty.'  Guaranties  are  seldom,  if  ever,  framed  in  the  same  lan- 
guage, and  whether  a  particular  transaction  constitutes  a  guaranty 
must  be  determined  by  its  particular  terms  and  by  the  surrounding 
circumstances.*  A  mere  request  to  extend  credit  to  a  third  person 
does  not  create  any  liability  in  the  nature  of  a  guaranty  on  the  part 
of  the  requesting  party.*  Little  more,  however,  is  required  to  evi- 
dence an  intention  so  to  be  bound.*  Thus,  a  letter  asking  a  dealer 
to  sell  certain  merchandise  to  a  third  person  and  stating  that  "it 
will  be  all  right,"  has  been  construed  as  a  guaranty ; '  and  likewise, 
where  one,  on  the  transfer  of  a  note,  represents  the  maker  as  perfectly 
good  and  adds  that  "if  he  is  not  good,  I  am  good,"  the  language 
is  sufficient  to  constitute  a  guaranty.® 

4.  Transfer  of  Guaranty. — At  common  law,  no  chose  in  action 
except  a  negotiable  instrument  was  assignable.  This  rule  prohibited 
the  transfer,  not  only  of  the  guaranty,  but  also,  as  a  general  rule, 
of  the  principal  obligation.  Statutory  enactment  and  judicial  deci- 
sions, however,  have  so  modified  the  rule  that  the  transfer  of  a  gen- 
eral guaranty  is  now  usually  permitted.'     Under  the  doctrine  that 

20.  Packer  v.  Benton,  35  Conn.  343,  37  N.  E.  665,  42  A.  S.  R.  437;  Ex- 

95  Am.  Dec.  246.  change  Nat.  Bank  of  Spokane  v.  Pan- 

1.  See  infra,  par.  5  et  seq.  tages,  74  Wash.  481,  133  Pac.  1025, 

2.  Einstein  v.  MarshaU,  58  Ala.  153,  46  L.R.A.(N.S.)  484;  Miami  County 
29  Am.  Rep.  729;  Tift  v.  Harden,  22  Nat.  Bank  v.  Goldberg,  133  Wis.  175, 
Ga.  623,  68  Am.  Dec.  512.  See  Fraud  113  N.  W.  391,  15  L.R.A.(N.S.)  1115 
AKD  Deceit,  .ante,  par.  54  et  seq.  and  note. 

3.  Hughes  V.  Peper  Tobacco  Ware-  7.  Birdsall  v.  Heacock,  32  Ohio  St. 
house  Co.,  139  N.  C.  158,  51  S.  E.  793,  177,  30  Am.  Rep.  572. 

Ill  A.  S.  R.  778,  1  L.R.A.(N.S.)  305  8.  Creneshaw  v.  Jackson,  6  Ga.  509, 

and  note.  50  Am.  Dec.  361. 

4.  Note:  105  A.  S.  R.  503.  9.  Anchor  Inv.  Co.  v.  Kirkpatrick, 

5.  Goldring  v.  Thompson,  58  Fla.  59  Minn.  378,  61  N.  W.  29,  50  A.  S. 
248,  51  So.  46;  25  L.R.A.(N.S.)  418.  R.  417;  Evansville  Nat.  Bank  v.  Kauf- 

Note:  15  L.R.A.(N.S.)  1115.  mann,  93  N.  Y.  273,  45  Am.  Rep.  204; 

6.  Goldring  v.  Thompson,  58  Fla.  Tidioute  Sav.  Bank  v.  Libbey,  101 
248,  51  So.  46,  25  L.R.A.(N.S.)  Wis.  193,  77  N.  W.  182,  70  A.  S.  R. 
418:  Bishop  v.  Eaton,  161  Mass.  496,  907. 
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the  assignment  of  a  debt  carries  with  it  the  security  theiefor,^®  the 
transfer  of  the  principal  obligation  operates'  as  an  assignment  of  a 
general  guaranty  thereof,  though  the  guaranty  is  not  specifically 
mentioned  in  the  transfer.  ^^  This  rule  has  been  applied  to  a  guar- 
anty of  the  payment  of  rent,^^  a  guaranty  of  the  collectability  of  the 
amount  of  a  bond  and  mortgage,^'  and  also  to  a  general  guaranty 
of  a  negotiable  instrument.^^  Indeed,  the  transferee  of  the  debt  is 
entitled  to  the  benefit  of  the  guaranty  though  he  had  no  knowledge 
thereof  at  the  time  of  the  assignment  of  the  debt.^*  But  the  fore- 
going rules  refer  to  general  guaranties  as  distinguished  from  those 
which  are  special.  A  guaranty  to  one  person  for  future  credit  to 
be  extended  to  a  debtor  cannot  be  transferred  to  another  person  so 
as  to  allow  the  latter  to  become  the  creditor  of  such  debtor.  In  other 
words  if  a  guaranty  runs  to  a  definite  person,  another  will  not  be 
permitted  to  take  its  benefit;  ^*  though  after  a  breach  of  the  special 
guaranty,  the  creditor  is  generally  permitted  to  assign  his  cause  of 
action  against  the  guarantor.^'  The  transfer  of  a  negotiable  instru- 
ment, to  which  is  annexed  a  guaranty,  though  the  transfer  is  made 
before  the  maturity  of  the  instrument  so  that  the  transferee  becomes 
a  holder  in  due  course,  does  not  give  the  transferee  the  right  to  enforce 
the  guaranty  free  from  equities  existing  between  the  guarantor  and 
transferor.*® 

II.  Distinction  between  Guaranty  and  other  Contracts 

5.  Warranty. — It  seems  that  derivatively  the  words  "warranty" 
and  "guaranty"  import  the  same  kind  of  transaction,  and  they  are 
still  loosely  employed  as  though  they  were  synonymous.    In  legal  oon- 

10.  See  Assignments,  vol.  2,  p.  633.   Wis.  193,  77  N.  W.  182,  70  A.  S.  R. 

11.  Lemmon  v.  Strong,  59  Conn.  448,  907.  See  abo  Bills  and  Notes,  vol. 
22  Atl.  293,  21  A.  S.  R.  123  and  note,  3,  p.  979  et  seq. 

12  L.R.A.  270;   Craig  v.  Parkis,  40  IB.  Tidioute  Sav.  Bank  v.  Libbey, 

N.  Y.  181,  100  Am.  Dec.  469  and  note;  101  Wis.  193,  77  N.  W.  182,  70  A.  S. 

.    Barlow  v.  Myers,  64  N.  Y.  41,  21  Am.  R.  907. 

Rep.  582;  Tidioute  Sav.  Bank  v.  Lab-  16.  Evansville  Nat.  Bank  v.  Kaaf- 

bey,  101  Wis.  193,  77  N.  W.  182,  70  mann,  93  N.  Y.  273,  45  Am.  Rep.  204; 

A.  S.  R.  907.  King  v.  Batterson,  13  R.  I.  117,  43 

Note:  64  A.  S.  R.  401.  Am.  Rep.  13;  Tidioute  Sav.  Bank  v. 

12.  Hecht  V.  Acme  Coal  Co.,  19  Wyo.  Libbey,  101  Wis.  193,  77  N.  W.  Ifi2, 
18,  113  Pac.  788,  117  Pac.  132,  Ann.  70  A.  S.  R.  907.  See  also  infra,  par. 
Cas.  1913E  268,  34  L.R.A.(N.S.)  773.  16. 

IS.  Craig  v.  Parkis,  40  N.  Y.  181,  17.  Anchor  Inv.  Co.  v.  Kirkpatrick, 

100  Am.  Dec.  469.  59  Minn.  378,  61  N.  W.  29,  50  A.  S. 

14.  Lemmon  v.  Strong,  59  Conn.  448,  R.  417;  Evansville  Nat.  Bank  v.  Eauf- 

22  Atl.  293,  21  A.  S.  R.  123  and  note,  mann,  93  N.  Y.  273,  45  Am.  Rep.  204. 

12  L.R.A.  270;  Commercial  Bank  v.  18.  Hayden  v.  Wddon,  43  N.  J.  L. 

Cheshire  Provident  Inst.,  59  Kan.  361,  128,  39  Am.  Rep.  551 ;  Bariow  v.  Myers, 

53  Pac.  131,  68  A.  S.  R.  368,  41  L.R.A.  64  N.  Y.  41,  21  Am.  Rep.  582. 
175;  Tidioute  Sav.  Bank  v.  Libbey,  101 
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eep^tion,  however,  a  guaranty  is  distinguishable  from  a  warranty. 
Each  is  an  undertaking  by  one  party  to  another  to  indemnify  or 
make  good  the  party  assured  against  some  possible  default  or  defect 
in  the  contemplation  of  the  parties;  but  a  guaranty  is  understood, 
in  its  strict  legal  and  commercial  sense,  as  a  collateral  warranty,  and 
often  as  a  conditional  one,  against  some  default  or  event  in  the 
future,  whereas  the  term  ''warranty"  is  generally  understood  as  an 
absolute  undertaking  in  presenti  as  well  as  in  futuro,  against  the 
defect,  or  for  the  quantity  or  quality  contemplated  by  the  parties  in 
the  subject  matter  of  the  contract.^^  In  the  sale  of  a  commodity, 
an  undertaking  by  the  seller  to  answer  for  defects  therein  is  con- 
strued as  a  warranty,  though  the  seller  uses  the  term  ''guarantee."  ^ 
6.  Suretyship. — ^The  distinction  between  the  contract  of  guaruity 
and  the  contract  of  suretyship  is  not  always  cleiou:.  Especially  is  this 
true  where  the  guaranty  is  absolute,  as  distinguished  ftom  a  con- 
ditional guaranty.^  The  vital  difference  between  the  contract  of 
a  surety  and  that  of  a  guarantor  is  that  a  surety  is  chained  as  an 
original  promisor,  while  the  engagement  of  the  guarantor  is  a  col- 
lateral undertaking.^  A  surety  is  a  party  to  the  principal  obliga- 
tion, undertaking  together  with  the  principal  debtor  that  it  shall 
be  performed,  while  the  guarantor  is  not  a  party  to  the  principal 
obligation.'  In  case  of  suretyship  there  is  but  one  contract  bind- 
ing the  surety  and  the  promisor,  but  in  the  case  of  a  guaranty  there 
are  two  contracts,  one  binding  the  principal  debtor  and  one  binding 
the  guarantor.  A  creditor  may  bring  an  action  jointly  against  a 
surety  and  the  debtor;  but  he  cannot  join  both  the  guarantor  and 
the  debtor  in  one  suit>  The  agreement  of  the  surety  is  that  he  will 
do  the  thing  which  the  principal  has  undertaken;  the  agreement 
of  the  guarantor  is  that  the  principal  will  do  what  he  is  bound  to 
perform.*  Another  distinction  is  that  a  promise  of  a  surety  is  sup- 
ported by  the  consideration  on  which  the  promise  of  the  principal 
is  founded^  and  no  other  need  be  proved,  while  the  engagement  of 

19.  Starges  v.  Bank  of  CircleviUe,  Mass.  436,  6  Am.  Dee.  179;  Welch  v. 
11  Ohio  St.  163,  78  Am.  Dec.  296;  Walsh,  177  Mass.  555,  59  N.  E.  440,  83 
see  also,  Field  v.  LamsoD,  etc.,  Mfg.,  A.  S.  R.  302,  52  L.R.A.  782;  In  re 
Co.,  162  Mass.  388,  38  N.  E.  1126,  Kelly's  Estate,  173  Mich.  492,  139  N. 
27  L.R.A.  136.  And  see  Covenants,  W.  250,  Ann.  Cas.  1914D  848;  Central 
vol.  7,  p.  1140  et  seq.    See  also.  Sales.  Sav.  Bank  v.  Shine,  48  Mo.  456,  8  Am. 

20.  Wiley  v.  Athol,  150  Mass.  426,  Rep.  112;  Northern  State  Bank  of 
23  N.  E.  311,  6  L.R.A.  342*  Grand  Forks  v.  Bellamy,  19  N.  D.  509, 

1.  See  infra,  par.  13.  And  see  gen-  125  N.  W..  888,  31  L.R.A.(N.S.)  149. 
erally,  Prikoipal  and  Suieett.  Note:  105  A.  S.  R.  503. 

2.  Saint  ▼.  Wheeler,  etc.,  Mfg.  Co.,  3.  Coleman  v.  Fuller,  105  N.  C.  328, 
95  Ala.  362,  10  So.  539,  36  A.  S.  R.  11  S.  E.  175,  8  L.R.A.  380. 

210;  Nading  ▼.  McGregor,  121  Ind.      4.  Central  Sav.  Bank  v.  I^hine,  48 
465, 23  N.  E.  283^  6  L.R.A.  686;  Hoop-  Mo.  456,  8  Am.  Rep.  112.    See  also, 
er  V.  Hooper,  81  Md.  155,  31  Atl.  508,'  infra,  par.  48. 
48  A.  S.  R.  496;  Moies  v.  Bird,  11       5.  Note:  105  A.  S.  E.  503. 
R.  C.  L.  Vol.  Xn.— 67.       1057 
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.  a  guarantor  must  be  founded  on  some  new  or  independent  considera- 
tion, except  in  those  cases  where  the  guaranty  is  given  at  the  time 
the  debt  19  contracted  by  the  principal,  and  so  may  be  considered 
as  connected  with  it*  Where  there  is  but  one  written  instrument, 
signed  by  both  the  principal  and  another,  undertaking  the  perform- 
ance of  an  obligation  by  the  principal,  the  instrument  is  usually 
construed  as  a  contract  of  suretyship.'  The  joint  execution  of  the 
instrument  tends  to  exclude  the  idea  of  guarantyship.^  An  obligor 
on  an  undertaking  by  an  agent  for  the  faithful  performance  of  his 
duties  is  to  be  clawed  as  a  surety  rather  than  as  a  guarantor.^  The 
fact  that  one  signs  an  instrument  some  time  after  its  execution  by 
'the  principal  and  certain  sureties,  does  not  necessarily  stamp  his 
'{Position  as  a  guarantor;  he  may  be  a  supplemental  surety  and  there- 
fore a  co-surety  with  the  other  sureties.^*  One  may  be  a  surety 
though  the  instrument  in  question  uses  the  term  "guarantee."  ^*  It 
has  been  held  that  where  a  person  agrees  to  stand  ''security"  for 
another  it  means  that  he  will  become  responsible  for  the  others  as  a 
guarantor  and  not  as  an  original  debtor.^*  The  contrary,  however, 
seems  to  be  the  better  view.  The  word  security  has  an  established 
and  well-known  meaning  in  the  minds  of  most  people^  and  indicates 
an  obligation  to  stand  for  the  sum  absolutely,  unless  discharged  by 
the  supine  negligence  of  the  obligor  after  notice.  It  is  in  broad  con- 
trast with  the  word  guaranty,  which  imports  a  conditional  liability, 
if  due  steps  are  taken  against  the  principal.^* 

7,  Indemnity. — ^There  is  an  important  difference  between  a  con- 
tract of  'guaranty  and  one  of  indemnity.  The  former  is  a  collateral 
undertaking  and  presupposes  some  contract  or  transaction  to  which 
it  is  collateral,  while  the  latter  is  essentially  an  original  contract.** 
If  one  indemnifies  another  from  loss  from  the  acts  of  a  third  party, 
though  there  is  privity  between  the  parties  to  the  indemnity,  there 
may  be  no  privity  or  obligation  as  between  the  parties  to  the  indem- 
nity and  such  third  party ;  **  but  in  the  contract  of  guaranty  it  is 
essential  that  there  be  two  different  contracts,  and  hence  there  is  alwavs 
privity  of  contract  between  the  principal  debtor  and  the  creditor. 
An  obligation  may  constitute  both  a  guaranty  and  an  indemnity. 

6.  Read  v.  Cutts,  7  Greenl.  (Me.)  11.  Saint  v.  Wheeler,  etc.,  Mfg.  Co., 
186,  22  Am.  Dec.  184.  See  also  infra,  95  Ala.  362,  10  So.  539,  36  A.  8.  R. 
par/ 29.  210. 

7.  McMillan  v.  Bull's  Head  Bank,       12.  Note:  Ann.  Cas.  1914D  628. 

32  Ind.  11,  2  Am.  Rep.  323.  13.  Marberger  v.  Pott,  16  Pa.  St. 

8.  Saint  v.  Wheeler,  etc.,  Mfg.  Co.,   9,  55  Am.  Dec.  479. 

\')  Ala.  362,  10  So.  539,  36  A.  S.  R.  14.  Anderson    v.    Spenee,   72    Ind. 

210.  315,  37  Am.  Rep.  162. 

9.  Rapp's   Estate   v.    Phoenix   Ins.  Note:  105  A.  S.  R.  506. 
Co.,  113  111.  390,  55  Am.  Rep.  427.  See  also  Indbmnpty. 

10.  Monson  v.  Drakeley,  40  Conn.  15.  Anderson  v.  Spenee,  72  Ind.  315, 
652,  16  Am.  Rep.  74.  37  Am.  Rep.  162. 
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Thus,  a  building  contractor's  bond  may  contain  a  covenant  to  indem- 
nify the  obligee  against  loss  from  work  performed  and  materials 
furnished  for  the  building  and  may  contain  also  a  covenant  whereby 
the  obligor  guarantees  the  performance  of  the  work  and  the  furnish- 
ing of  materials.** 

8.  Indorsement. — An  indorsement,  generally  speaking,  refers  only 
to  negotiable  paper,  while  a  guaranty  pertains  to  all  classes  of  con- 
tracts. Primarily,  indorsement  is  a  mode  of  transfer  of  bills  and 
notes,  while  a  guaranty  has  no  special  application  to  the  transfer 
of  obligations.  On  the  usual  transfer  by  indorsement  the  law  mer- 
chant imposes  upon  the  indorser  a  liability  which  resembles  the  lia- 
bility of  a  guarantor.*^  But  where  one  guarantees  the  payment  of 
a  note  by  another,  his  engagement  is  absolute,  while  the  engagement 
of  an  indorser  is  conditioned  upon  demand  of  the  maker  and  notice 
of  non-payment.*®  So,  the  guarantor  frequently  merely  warrants 
the  solvency  of  the  principal  debtor,  but  the  indorser  does  not,  being 
answerable  on  strict  compliance  with  the  law  by  the  holder,  whether 
or  not  the  principal  debtor  is  solvent,'*  And  again,  the  guarantor 
may  undertake  to  pay  the  debt  if  the  debtor  cannot;  the  indorser 
undertakes  to  pay  if  the  debtor  does  not.-®  The  payee's  indorsement 
of  a  guaranty  of  payment  on  the  back  of  a  non-negotiable  instru- 
ment passes  title ;  *  but  as  to  whether  such  an  indorsement  of  a  nego- 
tiable instrument  constitutes  an  indorsement  and  transfer  in  due 
course,  there  is  some  conflict,  especially  among  the  earlier  decisions.* 
The  negative  of  this  proposition  has  been  declared  in  a  late  case;* 
but  the  decided  weight  of  authority,  of  both  the  earlier  and  later 
cases,  is  in  the  affirmative.* 

9.  Irregular  Indorser  as  Guarantor. — Considerable  difference  of 
opinion  has  been  exhibited  as  to  the  legal  position  of  a  stranger  to 
a  negotiable  instrument  who  signs  his  name  thereon  without  expressly 
stating  the  relation  he  bears  to  the  instrument.  He  i§  variously  con- 
sidered to  be  an  original  promisor  of  the  obligation,  either  a  surety 

16.  Equitable  Trust  Co.  v.  National  See  also  Bills  and  NoTBSr  vol.  3, 
Surety  Co.,  214  Pa.  St  159,  63  Atl.   p.  1189. 

699,  6  Ann.  Cas.  465.  19.  Oxford  Bank  ▼.  Haynes,  8  Pick. 

17.  See  Bills  and  Notes,  vol.  3,  p.  (Mass.)  423,  19  Am.  Dec.  334. 
1150  et  seq.  20.  Note :  11  Am.  Dec.  703. 

18.  Lloyd  V.  Matthews,  223  111.  477,  1.  McNary  v.  Farmers'  Nat.  Bank, 
79  N.  B.  172,  114  A.  S.  R.  346,  7  33  Okla.  1,  124  Pac.  286,  Ann.  Cas. 
L.R.A.(N.S.)  376;  Huff  v.  Slife,  25  1914B  248,  41  L.R.A.(N.S.)  1009  and 
Neb.  448,  41  N.  W.  289,  13  A,  S.  R.  note. 

497 ;  Lemmert  v.  Guthrie,  69  Neb.  499,       2.  Note :  36  L.R.A.  232  et  seq. 
95  N.  W.  1046,  HI  A.  S.  R.  561,  62       3.  Ireland  v.  Floyd,  42  Okla.  609, 
L.R.A.  954;   Allen  v.  Rightmere,  20   142  Pac.  401,  L.R.A.1915C  661. 
Johns.  (N.  Y.)  365,  11  Am.  Dec.  288.       4.  Note:  L.R.A.1915C  661.    See  also 
Notes:  105  A.  S.  R.  607;  18  L.R.A.  Bills  and  Notes,  vol.  3,  pp.  968, 1165. 
(N.S.)  565. 
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or  maker,  an  indorser,^  or  a  guarantor,^  though  some  difficulty  has 
been  suggested  in  holding  the  indorsement  to  be  a  guaranty,  in  that 
the  mere  signature  may  be  insufficient  to  satisfy  the  statute  of  frauds.' 
It  is  sometimes  held  that  such  an  indorser  is  a  surety  or  indorser 
if  he  signs  his  name  at  the  time  of  the  execution  of  the  instrument, 
or  pursuant  to  an  arrangement  made  at  such  time,  but  is  a  guar- 
antor if  he  becomes  a  party  after  the  delivery  of  the  instrument.* 
Sometimes  the  holder  is  permitted  to  write  over  such  blank  signature 
a  contract  of  guaranty,*  and  sometimes  this  right  is  denied.**  Some- 
times, a  person  signing  his  name  in  this  way  on  a  non-negotiable 
instrument  is  considered  a  guarantor,  though  a  diflFerent  rule  is 
adopted  as  to  a  negotiable  instrument,**  and  sometimes  no  distinc- 
tion is  made  between  negotiable  and  non-negotiable  instruments  in 
this  connection.**  Parol' evidence  is  sometimes  admissible  to  show 
the  capacity  in  which  the  party  intended  to  be  bound.**  But,  what- 
ever may  be  the  legal  eflfect  of  one's  irregular  signature  on  the  back 
of  a  negotiable  instrument,  it  is  clear  that  if  he  writes  above  his 
signature  words  to  the  effect  that  he  guarantees  the  payment  of  the 
instrument,  it  cannot  be  afterwards  claimed  that  his  rights  and  lia- 
bilities are  not  those  of  a  guarantor.**  If  such  an  indorsement  is 
made  by  the  payee  or  by  an  indorsee  of  the  paper,  it  operates,  not 
only  as  a  negotiation  of  the  instrument,**  but  also  as  a  guaranty  of 

6.  Note:    29   Am.    Dec.   298.     See  Mete.  (Mass.)  563,  45  Am.  Dec.  233; 

Bills  akd  Notes,  vol.  3,  pp.  1120-  Moies  v.  Bird,  11  Mass.  436,  6  Am. 

1133,  1146  et  seq.  Dec.  179 ;  Peterson  v.  Russeli,  62  Minn. 

6.  VanDoren  v.  Tjader,  1  Nev.  380,  220,  64  N.  W.  555,  54  A,  S.  R.  634, 
90  Am.  Dec.  498;  Castle  v.  RicUy,  44  29  L.R.A.  612;  Barton  v.  Hansford, 
Ohio  St.  490,  9  N.  E.  136,  58  Am.  10  W.  Va.  470,  27  Am.  Rep.  571. 
Rep.  839.  10.  Haydan  v.  Weldon,  43  N.  J.  L. 

7.  VanDoren  v.  Tjader,  1  Nev.  380,  128,  39  Am.  Rep.  551. 

90  Am.  Dec.  498.  See  Statute  of  11.  San  Diego  First  Nat  Bank  v. 
Frauds.  •  Babcock,  94  Cal.  96,  29  Pac.  415,  28 

8.  Killian  v.  Ashley,  24  Ark.  511,  91  A.  S.  R.  94  and  note. 

Am.  Dec.  519 ;  Tenney  v.  Prince,  4  12.  Perkins  v.  Catlin,  11  Conn.  213, 

Pick.  (Mass.)  385,  16  Am.  Dec.  347;  29  Am.  Dec.  282. 

Oxford    Bank    v.    Haynes,    8    Pick.  13.  See   infra,   par.   50.     See   also 

(Mass.)  423,  19  Am.  Dec.  334;  Union  Bills  and  Notes,  vol.  3,  p.  1122. 

Bank  of  Weymouth,  etc.,  v.  Willis,  8  14.  Donley  v.  Camp,  22  Ala.  659, 

Mete.  (Mass.)  504,  41  Am.  Dec.  541;  58   Am.   Dec.  274;   Oxford   Bank    v. 

Moies  V.  Bird,  11  Mass.  436,  6  Am.  Haynes,  8  Pick.  (Mass.)  423,  19  Am. 

Dec.  179;   Rivers  v.  Thomas,  1  Lea  Dec.    334;    Edgerly   v.   Lawson,    176 

(Tenn.)  649,  27  Am.  ftep.  784.  Mass.  551,  57  N.  E.  1020,  51  L.R.A. 

Note:  29  Am.  Dec.  298.  432;  Baker  v.  Kelly,  41  Miss.  696,  93 

9.  Killian  v.  Ashley,  24  Ark.  511,  Am.  Deo.  274;  McNary  v.  Farmers' 

91  Am.  Dec.  519 ;  Moore  v.  McKenney,  Nat.  Bank,  33  Okla.  1,  124  Pac.  286, 
83  Me.  80,  21  Ati.  749,  23  A.  S.  R.  753  Ann.  Cas.  1914B  248,  41  L.R.A.(N.S.) 
and  note;  Gist  V.  Drakely,  2  Gill  (Md.)  1009  and  note;  Noble  v.  Beeman- 
330,  41  Am.  Dec.  426;  Oxford  Bank  Spaulding-Woodward  Co.,  65  Ore.  93, 
V.  Haynes,  8  Pick.  (Mass.)  423,  19  131  Pac.  1006,  46  L.R.A.(N.S.)  162. 
Am.  Dec.  334;  Whiton  v.  Mears,  11       15.  Pattillo   v.    Alexander,    96    Ga. 
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its  payment^    It  is  in  effect  aa  indorsement  witb  an  barged 
liability." 

m.  Kinds  of  Guaraktibs 

10.  General  and  Special. — Guaranties  are  divided  into  two  classes, 
according  to  the  number  of  persons  who  may  extend  credit  to  the 
principal  debtor  on  the  faith  of  the  guaranty.  If  the  guaranty  runs 
to  certain  definite  persons,  it  is  called  a  special  guaranty,  and  no 
other  persons  can  take  advantage  of  it.  On  the  other  hand,  a  gen- 
eral guaranty  is*  addressed  to  any  and  every  person,  and  gives  any 
person  to  whom  it  is  shown  authority  to  advance  upon  its  credit, 
and  a  privity  of  contract  thereupon  arises  between  him  and  the  guar- 
antor.^* A  guaranty  given  to  a  certain  person  and  his  "assigns," 
is  not  special  to  such  person,  but  runs  to  any  person  to  whom  the 
principal  obligation  and  the  guaranty  may  be  transferred.*'  So,  a 
guaranty  may  be  special  as  to  a  class  of  persons,  but  general  as  to 
all  within  that  class.*® 

11.  Continuing. — ^A  continuing  guaranty  is  one  which  is  not  lim- 
ited to  a  particular  transaction  or  specific  transactions,  but  which  is 
intended  to  cover  future  transactions.*    It  is  generally  unlimited  as 

60,   22   S.   £.   646,  29   L.RA.   616;  viile  Nat  Bank  ▼.  Kaufmann,  93  N. 

Hendrix  v.  Bauhard,  138  Ga.  473,  75  Y.  273,  45  Am.  Rep.  204;   Tidioute 

S.  E.  588,  Ann.  Cas.  1913D  688  and  Sav.  Bank  v.  Libbey,  101  Wis.  193, 

note,  43  L.R.A.(N.S.)  1028;  Herring  77  N.  W.  182,  70  A.  S.  R.  907. 

T.  Woodhnll,  29  111  92,  81  Am.  Dee.  Notes:  105  A.  8.  R.  521;  4  Eng. 

296;  Myriek  v.  Hasey,  27  Me.  9,  46  Ral.  Cas.  618. 

Am.    Dee.    583;    Heard    v.    Dubuque  19.  Tidioute  Sav.  Bank  v.  Libb^, 

County  Bank,  8  Neb.  10,  30  Am.  Rep.  101  Wis.  193,  77  N,  W.  182,  70  A.  S. 

811;  Proaser  ▼.  Luqueer,  4  Hill   (N.  R.  907.    See  also  supra,  par.  4* 

Y.)  420,  40  Am.  Dec.  288.  20.  Lloyd's  v.  Harper,  16   Ch.  D. 

In   a  very   few   jurisdictions   it   is  290,  50  U  J.  Cb.  1^,  1  Eng.  Rul. 

held  that  a  guaranty  on  a  note  does  Cas.  686. 

not  operate  as  an  indorsement  to  pav  1.  Ferryman  v.  MeCall,  66  Ala.  402, 

title.     Ann.  Cas.  1913D  695  note.  41  Am.  Rep.  752;  Cutler  v.  Ballou, 

16.  Pattillo  V.  Alexander,  96  Ga.  60,  136  Mass.  337,  49  Aul  Rep.  35;  Co- 
22  S.  E.  646,  29  L.R.A.  616;  McNary  lumbus  Sewer  Pipe  Co.  v.  Gariser,  58 
V.  Farmers'  Nat.  Bank,  33  Okla.  1, 124  Mich.  385,  25  N.  W.  377,  55  Am.  Rep. 
Pac.  286,  Ann.  Cas.  1914B  248,  41  697 ;  Mathews  v.  Phelps,  61  Mich.  327, 
L.R.A.(N.S.)  1009.                     .  28  N.  W.  108,  1  A.  S.  R.  581;  Tootle 

17.  Heard  v.  Dubuque  County  Bank,  v.  Elgutter,  14  Neb.  158,  15  N.  W. 
8  Neb.  10,  30  Am.  Rep.  811;  Lemmert  228,  45  Am.  Rep.  103;  Fellows  v.  Pren- 
V.  Guthrie,  69  Neb.  499,  95  N.  W.  tiss,  3  Denio  (N.  Y.)  512,  45  Am. 
1046,  111  A.  S.  R.  561,  62  L.R.A.  954;  Dec  484;  Gates  v.  McKee,  13  N.  Y. 
Prosser  v,  Luqueer,  4  Hill  (N.  Y.)  232,  64  Am.  Dec.  545;  Merchants' Nat. 
420,  40  Am.  Dec.  288.  Bank  of  Whitehall  v.  Hall,  83  N.  Y. 

18.  Crane  Co.  v.  Specht,  39  Neb.  338,  38  Am.  Rep.  434;  Birdsall  v. 
123,  57  N.  W.  1015,  42  A.  S.  R.  562 ;  Heacock,  32  Ohio  St.  177,  30  Am. 
Union  Bank  of  Louisiana  v.  Coster,  Rep.  572;  Morgan  v.  Boyer,  39  Ohio 
3  N.  Y.  203,  53  Am.  Dec.  280;  Evans-  St.  324,  48  Am.  Rep.  454;  Merchants' 
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to  time,  but  frequently  limited  as  to  the  amount  of  indebtedness  to 
be  charged  against  the  guarantor.  Though  limited  in  amount,  if 
it  contemplates  a  future  course  of  dealing  it  will  be  construed  as  a 
continuing  guaranty  up  to  the  limited  amount.'  But  though  a  con- 
tinuing guaranty  is  not  limited  as  to  time  or  amount,  the  time  and 
amount  must  nevertheless  be  reasonable  under  the  circumstances  of 
the  particular  case.*  There  seems  to  be  no  general  rule  for  deter- 
mining whether  a  guaranty  is  continuing;  each  must  be  construed 
according  to  its  terms  and  the  surrounding  circumstances,*  to  show 
which  parol  evidence  is  admissible.*  If  the  parties  treat  an  instru- 
ment as  a  continuing  guaranty,  and  its  terms  are  not  inconsistent 
with  such  construction,  the  courts  will  adopt  that  view.*  But  where 
there  is  no  limit  in  time  or  amount  the  courts  hesitate  to  classify 
the  guaranty  as  a  continuing  one.^  Some  courts  even  take  the  view 
that  a  contract  will  not  be  construed  as  a  continuing  guaranty  unless 
its  language  reasonably  so  requires.*  On  the  other  hand,  it  is  held 
that  a  liberal  construction  is  to  be  given  in  favor  of  one  claiming 
rights  under  a  guaranty  and  that  it  is  the  duty  of  the  guarantor 
to  limit  his  liability  to  a  single  transaction  if  he  wishes  to  avoid  fur- 
ther responsibility.*  Between  these  extreme  views  is  a  middle  ground, 
that  the  proper  construction  of  the  instrument  is  such  as  best  accords 
with  the  intention  of  the  parties,  as  manifested  by  the  terms  of  the 
guaranty,  in  connection  with  its  subject  matter  and  surrounding 
circumstances,  neither  enlarging  the  words  beyobd  their  natural  im- 
port in  favor  of  the  creditor  nor  restricting  them  in  aid  of  the  surety,** 
the  fact  that  no  limitation  is  expressed  being  sometimes  looked  upon 

Nat.  Bank  v.  Cole,  83  Ohio  St,  50,  93  7,  Gard  v.  Stevens,  12  Mich.  292,  86 

N.  E.  465,  Ann.  Cas.  1912A  779.  Am.  Dec.  52. 

Notes:  105  A.  S.  R.  524;  4  L.R.A.  8.  Rector  v.  McCarthy,  61  Ark.  420, 

343  et  seq.;  39  L.R.A.(N.S.)  725.  33  S.  W.  633,  54  A.  S.  R.  271,  31 

2.  Note:  4  Ann.  Cas.  822.  L.R.A.  121;  Sherman  v.  Mulloy,  174 

3.  Mamerow  v.  National  Lead  Co.,  Mass.  41,  54  N.  E.  345,  75  A.  S.  R. 
206  lU.  626,  69  N.  E.  504,  99  A.  S.  R.  286;  Morgan  v.  Boyer,  39  Ohio  St 
196.  324,  48  Am.  Rep.  454. 

Note:  105  A.  S.  R.  523.  Notes:  105  A.  S.  R.  523;  4  L.R.A. 

4.  Helena  First  Nat.  Bank  v.  Wad-  343;  39  L.R.A.(N.S.)  726;  4  Ann. 
dell,  74  Ark.  241,  85  S.  W.  417,  4   Cas.  822. 

Ann.  Cas.  818  and  note.  9.  Scott  v.  Myatt,  24  Ala.  489,  60 

Note:  105  A.  S.  R.  522.  Am.  Dec.  485;  Taussig  v.  Reid,  145 

5.  White's  Bank  of  Buffalo  ▼.  Myles,  ni.  488,  32  N.  E.  918,  36  A.  S.  R. 
73  N.  Y.  335,  29  Am.  Rep.  157.  See  504;  Wright  v.  Griffith,  121  Ind.  478, 
also  infra,  par.  50.  23  N.  E.  281,  6  L.R.A.  639;  Lowe  v. 

6.  Taussig  v.  Reid,  145  Hi.  488,  32  Beekwith,  14  B.  Mon.  (Ky.)  184,  58 
N.  E.  918,  36  A.  S.  R.  504;  Michigan  Am.  Dec.  659;  Newcomb  v.  Kloeblen, 
State  Bank  v.  Peck,  28  Vt.  200,  65  77  N.  J.  L.  791,  74  All.  511,  39  L.R.A. 
Am.  Dec.  234.  (N.S.)  724  and  note. 

Note:  105  A.  S.  R.  522.  Notes:  105  A.  S.  R.  524;  4  L.R.A. 

See   generally.    Contracts,   vol.   6,   343;  4  Ann.  Cas.  822. 
p.  862  et  seq.  10.  Hotchkiss  v.  Barnes,  34  Conn. 
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as  a  ^gnificant  drcmnstance  evBn  under  this  rule.^^  It  has  been 
held  that  a  guaranty  of  the  payment  of  interest  on  an  obligation  is 
not  a  continuing  guaranty  and  runs  only  to  the  maturity  of  the 
obligation,^'  but  there  is  authority  to  the  contrary.^'  A  guaranty, 
of  ''full,  prompt  and  ultimate  payment''  of  notes,  oovers  all  substi- 
tutions, renewcds,  and  extensions  thereof. ^^  And  a  guaranty  of  rent 
under  a  lease  for  a  certain  term  with  the  privilege  of  renewal;,  has 
been  held  to  coyer  the  rent  accruiug  on  the  renewed  term.^^ 

12*  Lixoitedw — A  guarantor  may  define  the  circumstances  or  con- 
ditions und^  which  he  will  be  liable,  so  that  the  creditor  cannot 
hold  him  imder  other  circumstances  or  without  complying  with  the 
conditions.^^  A  limitation  as  to  the  obligees  of  the  guarantor  con- 
stitutes the  contract  a  special  guaranty.^^  The  undertaking  may  be 
limited  to  a  single  transaction,  and  become  a  limited  as  distinguished 
from  a  continuing  guaranty.*^  So  it  may  be  limited  to  a  certain 
amount  of  credit  or  to  certain  items  of  credit.^*  Or  it  may  be  both 
limited  and  continuing.  Thaf  is,  it  may  be  limited  to  credit  to  a 
certain  amount,  but  nevertheless  contemplate  a  future  continuous 
credit  until  the  limit  in  amount  is  reached.  A  limitation  of  jsmibunt 
stated  in  a  continuing  guaranty  refers  to  the  liability  of  the  guaran- 
tor, not  to  the  amount  of  the  entire  credit  or  total  of  dealings  beween' 
the  debtor  and  creditor.**  If  the  designated  amount  of  credit  is 
extended,  but  paid  by  the  debtor,  and  thereafter  additional  credit 
is  extended  during  the  life  of  a  continuing  guaranty,  to  an  amount 
not  exceeding  the  limit,  the  guarantor  is  liable  therefor.^  Where  a 
guaranty  is  to  bind  for  a  limited  time,  it  will  not  attach  to  debts 

27,  ai  Am.  Dec.  713 ;  Menard  v.  Send-  15.  Hcffron  v.  Treber,  21  S.  D.  194^ 
der,  7  La.  Aim.  385,  56  Am.  Dec.  610;  110  N.  W.  781, 130  A.  S.  R.  711. 
Boehne  v.  Morphy,  46  Mo.  57,  2  Am.  16.  Evansville  Nat.  Bank  v.  Kauf- 
Rep.  485j  Union  Bank  of  Louisiana  mann,  93  N.  Y.  273,  45  Am.  Rep.  204 ; 
V.  Coster,  3  N.  Y.  203,  53  Am.  Dec.  Lamm  v.  Colcord,  22  Okla.  493;  98 
280;  Blyth  v.  Pinkerton  Nat.  Detective  Pac.  355,  19  L.R.A.(N.S.)  901;  Wads- 
Agency,  10  Wyo.  135,  67  Pac.  619,  57  worth  v.  Allen,  8  Grat.  (Va.)  174,  56 
KB. A.  468.  Am.  Dec.  137. 

Notes:  64  Am.  Dec.  549;  105  A,  S.  j7.  S6e  supra,  par.  10, 

R.  524;  4  L.R.A.  343;  39  L.R.A.(N.S.)  i8.  See  supra,  par.  11. 

^^;    r»       ,           T,  •,       r  /^         1XO  19.  Note:  4  L.R.A.  344  et  seq. 

no  a'  ^^^r7'     ^^'        ^^'        '  20.  Helena  First  Nat.  Bank  v.  Wad- 

io™D    *             -KM  n  ^x,       «i     A  1  dell»  74  Ark.  241,  85  S.  W.  417,  4  Ann. 

42^    3?1    W%3f  54  a'^S    R    m  ^^-  ^^^  ^^^  ^^^«'  Taussig  v.  Reid, 

trill  SuM^^^^       Ha£,??6'  1^,S-  48^  32  N.  E.  918,  36  A.  S. 

Minn.  275,  118  N.  W.  1023,  119  N.  W.  ^'  ^^Hr^^^^^^"" a\'  ^^^V^  ^'^^' 

247,  21  L.R.A.(N.S.)  153  and  note.  70,  8  N.  W.  714,  41  Am.  Rep.  146 ; 

13.  French  v.  Bates,  149  Mass.  73,  Mathews  v.  Phdps,  61  Mich.  327,  28 
21  N.  E.  237,  4  L.R.A.  268.  N.  W.  108,  1  A,  S.  R.  581;  Gates  v. 

Note:  21  L.R.A.(N.S.)  154.  McKee,13  N.  Y.  232,  64  Am.  Dec. 

14.  National  Exch.  Bank  r.  Gay,  57   545. 

Coon.  224, 17  Atl.  566,  4  L.R.A.  343.  1.  Helena.  First  Nat.  Bank  v.  Wad- 
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contracted  on  terms  of  credit  extending  beyond  the  period  fixed  for 
the  guarantor's  liability.'  If  one  enters  into  the  employment  of 
another  with  a  guaranty  of  the  payment  of  his  wages  by  a  third 
person,  and  thereafter  quits  the  employment,  the  guarantor  will  not 
be  liable  for  his  wages  arising  out  of  a  new  employment  not  guar- 
anteed by  him.* 

13.  Absolute  and  Conditional. — A  guaranty  may  be  absolute  or 
conditional.^  An  absolute  guaranty  is  an  unconditional  undertaking 
on  the  part  of  the  guarantor  that  the  debtor  will  pay  the  debt  or 
perform  the  obligation.*  A  conditional  guaranty  imports  the  hap- 
pening of  some  contingency  other  than  the  default  of  the  principal 
debtor.  The  usual  form  of  the  conditional  guaranty  is  an  under- 
taking whereby  the  guarantor  is  liable  for  the  principal's  default  in 
case  the  satisfaction  of  the  principal  obligation  cannot  with  reason- 
able diligence  be  obtained  from  the  principal.*  An  absolute  guar- 
anty of  payment  differs  from  a  conditional  guaranty  against  loss  as 
the  result  of  nonpayment  of  a  debt  in  that  in  the  first  case  the  lia- 
bility of  the  guarantor  is  fixed  by  the  failure  of  the  principal  debtor 
to  pay  at  maturity,  while  in  the  second  the  contract  is  in  the  nature 
of  a  guaranty  of  collection,  no  liability  being  incurred  until  after, 
by  the  use  of  due  diligence,  the  guarantee  has  become  unable  to  col- 
lect the  debt  from  the  principal  debtor.^  A  guaranty  of  the  pay- 
ment of  an  obligation,  without  words  of  limitation  or  condition,  is 
construed  as  an  absolute  guaranty.*  But  a  promise  by  the  guarantor 
to  be  accountable  for  the  payment  of  sums  by  another,  has  be^ 
held  to  be  a  conditional  guaranty ;  *  and  the  same  has  been  held 
of  a  guaranty  of  ''ultimate  payment,'^  ^*  or  that  an  obligation  is 
"good"  "  or  "perfectly  safe."  »« 

dell,  74  Ark.  241,  85  S.  W.  417,  4  Jenkins  v.  Wilkinsoii,  107  N.  C.  707, 
Ann.  Cas.  818.  12  S.  E.  630,  22  A.  S.  R.  911;  Cowan 

2.  Lachman  v.  Block,  47  hau  Ann.  y.  Roberts,  134  N.  C.  415,  46.  S.  E. 
505,  17  So.  153,  28  L.R.A.  255.  979^  iqi  a.  S.  R.  845,  65  L.R.A.  729. 

3.  Wagner  v.  Buttles,  151  Wis.  668,  Notes:  64  A.  S,  R.  393;  105  A.  S. 
139  N.  W.  425,  Ann.  Cas.  1914B  144.  r  5^  .  o.  «,.  oiw, 

4.  Allen  V   Rundle,  50  Conn.  9,  47      "g   p;^^   v.   Frink,  10  la.   193,  74 

K*  V/?V  "kT  ^o  XT    ^    Am.  Dec.  384;  Clay  v.  Edgerton,  19 

5.  McMurray   v.   Noyes,  72  N.   Y.   q,  .     g.   ^.g   '„  Am   Ren   422 

523,  28  Am.  Rep.  180.  «   xT      1     '      t^i       q  n         aoo 

Note:  105  A.  S.  R.  522.  „  I'  ^^"^^XZl  ^^^'^^^  ^  ^^"^^  ^^' 

6.  Notes:  64  A.  S.  R.  393;  105  A.  ^  fi^'J?^*  •^^-  «    ^       «e   *,     ,on 
g  R  522.  10.  Walker  v.  Forbes,  25  Ala.  139, 

7.  Pierce  v.  Merrill,  128  Cal.  464,  60  Am  Dec.  488.  «.,  .^ 
61  Pac.  64,  79  A.  S.  R.  56;  Cowles  v.  H-  Cowles  v.  Pick,  55  Conn.  251, 10 
Pick,  55  Conn.  251,  10  AU.  569,  3  A.  Atl.  569,  3  A.  8.  R.  44. 

S.  R.  44;  Craig  v.  Parkis,  40  N.  Y.       Note:  64  A.  S.  R.  304. 
181,  100  Am.  Dec.  469;  McMnrray  v.       12.  Stnrges  v.  Bank  of  Cirdeville, 
Noyes,  72  N.  Y.  523,  26  Am  Rep.  180;   11  Ohio  St.  153,  78  Am.  Dee.  290. 
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14.  Letter  of  Credit. — A  letter  of  credit  is  a  request  whereby  one 
person  asks  another  to  advance  money  or  give  credit  to  a  third  per- 
son, and  agrees  that  he  will  guarantee  the  same  to  the  person  making 
the  advancement  or  extending  the  credit.  They  are  of  two  kinds, 
general  and  special- — general  when  addressed  to  all  persons  in  gen- 
eral, special  when  addressed  to  a  single  person  therein  named.^'  On 
the  part  of  the  writer,  a  general  letter  of  credit  is  a  proposal  to  come 
under  certain  obligations  with  any  person  who  will  deal  with  the 
party  for  whose  use  it  is  given.  It  is  intended  to  be  shown  and 
offered  to  one  and  another;  and  whenever  it  is  accepted  and  advances 
are  made  on  its  faith,  there  springs  up  at  once  a  direct  privity 
between  the  writer  and  him  who  advances,  so  that  the  former  is  bound 
to  the  latter  to  comply  with  its  terms  or  answer  in  damages.**  A 
general  continuing  letter  of  credit  does  not  confine  the  principal 
to  dealings  with  a  single  individual;  the  letter  may  be  presented  to 
several  and  credit  procured  from  each.**  Letters  of  credit  are  not 
construed  with  technical  nicety,  but  are  considered  as  being  usually 
framed  with  more  or  less  informality  and  looseneas  of  expression, 
and  hence  considerable  freedom  of  interpretation  is  indulged  in  the 
effort  to  arrive  at  the  intention  of  the  parties.**  A  letter  of  credit 
whereby  one  agrees  to  accept  bills  drawn  on  him  may  constitute  an 
actual  acceptance  of  a  bill  drawn  within  the  authority  of  the  letter 
of  credit.*' 

IV.  Parties 

15.  In  General. — ^A  contract  of  guaranty  not  only  requires  the 
assent  of  two  parties,  but  necessarily  implies  the  existence  of  a  third 
party  who  is  primarily  bound  for  the  performance  of  the  principal 
obligation.  It  is  also  essential  that  the  guaranty  should  describe 
or  refer  to  the  parties  thereof  so  as  to  identify  them,  either  individ- 
ually or  as  a  class,*®  The  parties  must  be  sui  juris,  and  the  fact  that 
one  of  them  is  an  infant,  a  married  woman,**  or  of  unsound  mind 
precludes  a  contract  of  guaxanty.**    In  the  case  of  a  corporate  guar- 

13.  Lafargue  v.  Harrison,  70  Cal.  16.  Lawrence  ▼.  McCalmont,  2  How. 
380,  9  Pac  259,  11  Pac.  636,  59  Am.   426,  11  U.  S.  (L.  ed.)  326. 

Hep.  416;  Pollock  v.  Helm,  54  Miss.  17.  See  BjhLa  and  Notes,  vol.  3,  p. 

1,  28  Am.  Rep.  342;  Evansvilie  Nat.  1305. 

Bank  r.  Kaafmann,  93  N.  T.  273,  45  18.  EvansviUe  Nat.  Bank  v.  Kauf- 

Am.  Rep.  204.  mann,  93  N.  T.  273,  45  Am.  Rep.  204. 

14.  Pollock  ▼.  Helm,  54  Miss.  1,  28  19.  Freeman's  Appeal,  68  Conn. 
Am.  Rep.  342;  VaUe  v.  Cferre,  36  Mo.  533,  37  Atl.  420,  57  A.  S.  B.  112,  37 
575,  88  Am.  Dec.  161;  Evansvilie  Nat.  L.R.A.  452.  And  see  Husband  and 
Bank  v.  Kanfmann,  93  N.  Y.  273,  45  Wife;  Infants.  See  also  Contracts, 
Am.  Rep.  204.  vol.  6,  p.  593. 

15.  Union  Bank  of  Louisiana  v.  Cos-  20.  See  Insanity.  See  also  Con- 
ter,  3  N.  Y.  203,  53  Am.  Dec.  280.  traots,  vol.  6,  p.  594. 

1065 


§  16  GUARANTY  12  R.  C.  L. 

alitor,  the  question  arises  whether  the  contract  is  ultra  vires.*  A 
banking  corporation  dealing  in  commercial  paper  may  bind  itself 
by  a  guaranty  thereof.*  Officers  of  a  bank  do  not  by  reason  of  their 
positions  have  inherent  authority  to  execute  a  guaranty  on  behalf  of 
the  bank,*  though  it  has  been  held  that  a  cashier  has  such  author- 
ity in  connection  with  the  sale  of  commercial  paper.*  Hence,  one 
who  signs  a  guaranty  as  the  president  of  a  bank  is  personally  liable 
thereon,  unless  he  shows  that  the  bank  had  power  to  execute  guar- 
anties and  that  he  was  authorized  to  execute  the  one  in  question.* 
But  it  is  sometimes  held  that,  where  the  officer  of  the  bank  has 
authority  to  represent  it  and  the  facts  of  such  authority  are  within 
the  knowledge  of  the  person  to  whom  the  guaranty  is  given,  but 
the  particular  guaranty  is  beyond  the  power  of  the  bank,  there  is 
no  liability  either  on  the  bank  or  on  the  officer.*  Where  a  guaranty 
runs  to  the  "president''  of  a  bank,  it  may  be  shown  by  parol  evidence 
that  it  was  intended  for  the  benefit  of  the  bank,  which  may  then 
be  permitted  to  maintain  an  action  thereon.'  •  So,  a  guaranty  ad- 
dressed to  the  cashier  of  a  bank,  where  it  imports  official  action  on 
the  part  of  the  cashier  and  the  consideration  moves  from  the  bank, 
may  be  enforced  by  the  bank.* 

16.  Change  of  Parties. — ^As  a  general  rule,  a  guaranty  which  runs 
to  a  named  person  is  a  special  guaranty  and  no  other  person  can 
advance  credit  on  the  faith  thereof.*  This  rule  is  strictly  enforced. 
So  where  the  personnel  of  a  partnership  is  changed  by  the  entry  of  a 
new  member  into  the  firm,  the  new  partnership  is  not  permitted  to 
advance  credit  on  and  enforce  a  guaranty  addressed  to  the  old  firm.** 
Similarly,  where  the  business  of  the  addressee  of  a  guaranty  becomes 
merged  in  a  corporation,  the  guaranty  does  not  cover  future  credit 
extended  by  the  corporation  to  the  principal  debtor.**  Even  where 
a  corporation  merely  changes  its  name,  it  is  sometimes  held  that 
credit  extended  after  the  change  is  not  covered  by  the  guaranty.** 
But  this  is  the  extreme  limit  of  the  rule,  and  where  the  change  is 

1.  See  Corporations,  vol.  7,  p.  603  Vt.  482,  65  Am.  Dec.  210. 
et  seq.  9.  See  supra,  par.  10. 

2.  See  Banks,  vol.  3,  p.  426.  10.  Lyon  v.  Plum,  76  N.  J.  L.  883, 
8.  Small  V.  Elliott,  12  S.  D.  570,  82   69   Atl.   209,  127  A.   S.  R.   858,  15 

N.  W.  92,  76  A.  S.  R.  630.  Ann.  Cas.  1019  and  note,  14  L.R.A. 

4.  See  Banks,  vol.  3,  p.  453.  (N.S.)  1231  and  note. 

5.  Small  V.  Elliott,  12  S.  D.  570,  82  11.  W.  B.  Saunders  Co.  ▼.  Ducker, 
N.  W.  92,  76  A.  S.  R.  630.  See  Banks,  116  Md.  474,  82  Atl.  154,  Ann.  Caa. 
vol.  3,  p.  470.  1913C  817  and  note.    Compare  Lloyd's 

6.  Thilmany  v.  Iowa  Paper  Bag  Co.,  v.  Harper,  16  Cfa.  D.  290,  50  L.  J, 
108  la.  357,  79  N.  W.  68,  75  A.  S.  R.  Ch.  140,  1  Eng.  Rul.  Cas.  686. 

259.  12.  Crane   Co.   ▼.   Speeht,  39  Neb. 

7.  Michigan  State  Bank  v.  Peck,  28  123,  57  N.  W.  1015,  42  A.  S.  R.  562. 
Vt.  200,  65  Am.  Dec.  234.  Note:  15  Ann.  Caa.  1021. 

8.  Woodstock  Bank  v.  Downer,  27 
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merely  in  the  name  and  not  in  the  identity  of  the  corporation,  a 
different  conclusion  may  be  reached.^*  A  principal  will  not  be  per- 
mitted to.  avail  himself  of  a  guaranty  addressed  to  an  agent,  where 
there  is  nothing  in  the  guaranty  to  indicate  that  the  agent  is  acting 
for  an  undisclosed  principal,  and  the  guarantor  has  no  knowledge ' 
that  the  credit  is  to  be  extended  by  the  principal.^*  But  the  creditor 
does  not  lose  his  remedy  because  he  is  incorrectly  named  in  the 
guaranty ;  evidence  may  be  given  to  show  that  he  is  the  party  entitled 
to  enforce  the  obligation.^*  A  guaranty  for  the  default  of  one  person 
cannot  be  extended  to  cover  the  default  of  another,  as  where  the  prin- 
cipal debtor  is  succeeded  by  a  corporation  *•  or  firm.*' 

V.  Offer  and  Acceptance  of  Guaranty 

17.  Offer  to  Guarantee  Distinguished  from  Actual  Guaranty. — An 
offer  to  guarantee  the  obligation  of  a 'third  party  is  to  be  distin- 
guished from  the  actual  guaranty.  The  assent  of  the  parties  is  one 
of  the  essentials  of  a  valid  contract  of  guaranty;  *®  and  to  constitute 
such  assent  it  is  necessary  that  there  be  an  offer  by  one  party  and 
an  acceptance  of  such  offer  by  another  party.**  An  offer  to  enter 
into  a  guaranty  is  but  a  step  in  the  negotiations  leading  up  to  the 
contract;  the  guararty  is  the  finished  product  of  the  negotiations. 
A  guaranty  executed  by  the  guarantor  at  the  request  of  the  creditor 
is  deemed  the  answer  of  the  guarantor  to  a  proposal  made  to  him, 
and  there  is  thus  constituted  a  contract  of  actual  warranty."®  So, 
where  an  agreement  to  accept  a  guaranty  is  contemporaneous  with 
the  guaranty  itself,  there  is  such  a  meeting  of  the  minds  that  an 
actual  guaranty  results.^  A  recital  of  a  valuable  consideration  mov- 
ing directly  from  the  beneficiary  of  guaranty  to  the  guarantor  imports 
an  actual  assent  of  the  parties  and  the  instrument  is  held  to  be  an 
actual  guaranty.'  On  the  other  hand,  a  guaranty  signed  by  the 
guarantor  without  any  previous  request  of  the  beneficiary,  and  in 
his  absence,  for  no  consideration  moving  between  them  except  future 

18.  Pontiac  First  Commercial  Bank  18.  Johnston    v.    Fessler,    7    Watts 

V.  Talbert,  103  Mich.  625,  61  N.  W.  (Pa.)  48,  32  Am.  Dee.  738. 

888,  60  A.  S.  R.  385  and  note;  City  Note:  105  A.  S.  R.  513.              -'     : 

Nat.  Bank  of  Poughkeepsie  v.  Phelps,  19.  See  infra,  par.  18. 

97  N.  Y.  44,  49  Am.  Rep.  513.  20.  London,  etc.,  Bank  v.  Parrott, 
Note:  15  Ann.  Cas.  1021.  125  Cal.  472,  58  Pac.  164,  73  A.  S. 

14.  Barns  v.  Barrow,  61  N.  Y.  39,   R.  64. 

19  Am.  Rep.  247;  King  v.  Batterson,       Notes:  105  A.  S.  R.  516;  16  L.R.A. 
13  R.  I.  117,  43  Am.  Rep.  13.  (N.S.)  361;  48  L.R.A.(N.S.)  199;  15 

15.  Wadsworth    v.    Allen,   8    Grat.   Ann.  Cas.  1164. 

(Va.)  174,  56  Am.  Dec.  137.  1.  Notes:    105   A.    S.   R.    515;    16 

16.  Laram  v.  Colcord,  22  Okla.  493,  L.R.A.(N.6.)  363;  15  Ann.  Cas.  1165. 

98  Pac.  355,  19  L.R.A.(N.S.)  901  and  2.  Notes:    105    A.    S.    R.    515;    16 
note.  L.R.A.(N.S.)  360;  15  Ann.  Cas.  1165. 

17.  Note:    19   L.R.A.(N.S.)    901. 
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advances  to  be  made  to  the  principal  debtor,  is  in  legal  effect  a  mere 
offer  or  overture  of  guaranty.* 

18.  Acceptance  of  Offer. — ^An  offer  or  proposal  of  guaranty  does  not 
become  binding  on  the  guarantor  until  it  is  accepted  by  the  person 
to  whom  it  runs.*  Until  the  offer  is  accepted,  there  is  not  that  meet- 
ing of  the  minds  which  is  essential  to  all  contracts.*  So,  before  accept- 
ance the  offer  may  be  withdrawn  by  the  proposed  guarantor,  and 
a  subsequent  acceptance  will  have  no  force.*  Nor  where  a  joint  guar- 
anty is  proposed,  may  the  guarantee  accept  it  after  withdrawal  of 
one  of  the  proposed  guarantors  without  notice  to  the  others.'  But 
agreements  are  frequently  made  which  are  not,  in  a  certain  sense, 
binding  on  both  sides  at  the  time  when  executed,  and  in  which  the 
whole  duty  to  be  performed  rests  primarily  with  one  of  the  contract- 
ing parties.  Contracts  of  guaranty  may  fall  under  that  clasa,  as 
when  a  person  solicits  another  to  employ  a  particular  individual  as 
his  agent  for  a  specified  period,  and  engages  that  if  the  person  ad- 
dressed will  do  so,  he,  the  applicant,  will  be  responsible  for  the  moneys 
the  agent  shall  receive  and  neglect  to  pay  over  during  that  time. 
The  party  indemnified  in  such  a  case  is  not  bound  to  employ  the 
party  designated  by  the  guarantor;  but  if  he  does  employ  him  in 
pursuance  of  the  promise,  the  guaranty  attaches  and  becomes  bind- 

3.  Wills  v.  Ross,  77  Ind.  1,  40  Am.  Shine,  48  Mo.  456,  8  Am.  Rep.  112; 
Rep.  279 ;  German  Sav.  Bank  v.  Drake  Pearsall  Mfg.  Co.  v.  Jeffreys,  183  Mo. 
Roofing  Co.,  112  la.  184,  83  N.  W.  386,  81  S.  W.  901,  105  A.  S.  R.  496 
960,  84  A.  S.  R.  335,  51  L.R.A.  758 ;  and  note ;  Fellows  v.  Prentiss,  3  Denio 
Central  Sav.  Bank  v.  Shine,  48  Mo.  (N.  Y.)  512,  45  Am.  Dec  484;  Cowan 
456,  8  Am.  Rep.  112;  Smith  v.  Thes-  v.  Roberts,.  134  N.  C.  415,  46  S.  E. 
mann,  20  Okla.  133,  93  Pac.  977,  15  979,  101  A.  S.  R.  845,  65  L.R.A.  729; 
Ann.  Cas.  1161  and  note;  Acme  Mfg.  Smith  v.  Thesmann,  20  Okla.  133,  93 
Co.  V.  Reed,  197  Pa.  St.  359,  47  Atl.  Pac.  977,  15  Ann.  Cas.  1161;  Clark 
205,  80  A.  S.  R.  832;  King  v.  Batter-  v.  Russel,  3  Watts  (Pa.)  213,  27  Am. 
son,  13  R.  I.  117,  43  Am.  Rep.  13;  Dee.  348;  King  v.  Batteison,  13  R.  I. 
Deeang  v.  Mortell,  21  S.  D.  159,  110  117,  43  Am.  Rep.  13;  Deering  v.  Mor- 
N.  W.  86,  16  L.R.A.(N.S.)  352  and  tell,  21  S.  D.  159,  110  N.  W.  86,  16 
note;  Miami  County  Nat<  Bank  v.  L.R.A.(N.S.)  352  and  note;  Wheeler 
Goldberg,  133  Wis.  175, 113  N.  W.  391,  v.  Mayfield,  31  Tex.  395,  98  Am.  Dec. 
15  L.R.A.(N.S.)  1115.                           -  545;  Oaks  v.  Weller,  13  Vt.  106,  37 

Note:  105  A.  S.  R.  515.  Am.  Dec.  583. 

4.  Saint  v.  Wheeler,  etc.,  Mfg.  Co.,       Note:  48  L.R.A.(N.S.)    198. 

95  Ala.  362,  10  So.  539,  36  A.  S.  R.  5.  Davis  Sewing  Mach.  Co.  ▼.  Rich- 

210;  Wills  V.  Ross,  77  Ind.  1,  40  Am.  ards,  115  U.  S.  624,  6  8.  Ct.  173,  29 

Rep.  279;  Wright  v.  Griffith,  121  Ind.  U.  S.  (L.  ed.)  480;  Saint  v.  Wheeler, 

478,  23  N.  E.  281,  6  L.R.A.  639 ;  Kin-  etc.,  Mfg.  Co.,  95  Ala.  362, 10  So.  539, 

cheloe  v.  Holmes,  7  B.  Mon.   (Ky.)  36  A.  S.  R.  210. 

5,    45    Am.    Dec.    41;    Thompson    v.  6.  Saint  v.  Wheeler,  etc.,  Mfg.  Co., 

Glover,  78  Ky.  193,  39  Am.  Rep.  220;  95  Ala.  362,  10  So.  539,  36  A.  S.  R. 

Lachman  v.  Block,  47  La.  Ann.  505,  210;  Crittenden  v.  Fiske,  46  Mich.  70, 

17  So.  153,  28  L.R. A.  255 ;  Bishop  v.  8  N.  W.  714,  41  Am.  Rep.  146. 

Eaton,  101  Mass.  496,  37  N.  E.  665,  7.  Note:  54  Am.  Rep.  442. 
42  A.  S.  R.  437;  Central  Sav.  Bank  v. 
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ing  on  the  party  who  gave  it.^  Similarly,  the  acceptance  niay  be 
practically  contemporaneous  with  the  offer.^  And  after  the  guarantee 
has  accepted  and  relied  on  the  guaranty,  it  cannot  be  abrogated  by 
the  guarantor;  it  then  becomes  a  contract  and  is  protected  against 
impairment.^®  If  the  guarantor  dies  after  making  the  offer  the  pro- 
posal is  thereby  revoked  and  a  subsequent  acceptance  will  not  con- 
stitute a  contract.  A  mere  mental  determination  to  accept  the  offer 
will  not  create  a  contract.^^  In  short,  a  contract  of  guaranty  is 
'  entirely  assimilated  in  these  regards  to  contracts  in  general,  and 
the  usual  rules  as  to  offer  and  acceptance  apply.^' 

19.  Notice  of  Acceptance. — ^It  is  frequently  declared  that  no  notice 
of  the  acceptance  of  an  absolute  guaranty  is  necessary.^'  But  an 
offer  of  guaranty  requires  an  acceptance,^^  and  such  acceptance  must 
be  communicated  to  the  guarantor.**  Where  the  alleged  guaranty 
is  one  which  is  continuing  in  its  nature  or  covers  future  credit  to 
be  extended  to  the  principal  debtor,  it  is. generally  construed  as  an 
offer  of  guaranty  rather  than  an  actual  guaranty,  and  it  is  essential 
that  notice  of  its  acceptance  be  seasonably  given.**    Sometimes,  how- 

8.  Storm  v.  United  States,  94  U.  415,  46  S.  E.  979,  101  A.  S.  R.  845,  65 
S.  76,  24  U.  S.  (L.  ed.)  42.  L.R.A.  729;  WUliam  Deering  v.  Mor- 

9.  See  supra,  par.  17 ;  infra,  par.  20.  teU,  21  S.  D.  159,  110  N.  W.  86,  16 

10.  Kinchcloe  v.  Holmes,  7  B.  Mon.  L.R.A.(N.S.)  352  j  Oaks  v.  Waller, 
(Ky.)  5,  45  Am.  Dec.  41,  13  Vt.  106,  37  Am.  Dec.  583. 

11.  Mactier  v.  Frith,  6  Wend.  (N.  Notes:  33  L.R.A.(N.S.)  960;  48 
Y.)  103,  21  Am.  Dec.  262.  L.R.A.(N.S.)  198. 

12.  See  Contracts,  vol.  6,  p.  600  16.  Lane  v.  Leviilian,  4  Ark.  76,  37 
et  seq.  Am.  Dec.  769;  Rapelye  v.  Bailey,  3 

13.  London,  etc..  Bank  v.  Parrott,  Conn.  438,  8  Am.  Dec.  199;  Taussig 
125  Cal.  472,  58  Pac.  164,  73  A.  S.  R.  v.  Reid,  145  HI  488,  32  N.  E.  918, 
64;  Wright  v.  Griffith,  121  Ind.  478,  36  A.  S.  R.  504;  Milroy  v.  Quinn, 
23  N.  E.  281,  6  L.R.A.  639 ;  J.  R.  Wat-  69  Ind.  406,  85  Am.  Rep.  227;  German 
kins  Medical  Co.  v.  Brand,  143  Ky.  Sav.  Bank  v.  Drake  Roofing  Co.,  112 
468,  136  S.  W.  867,  33  L.R.A.(N.S.)  Iowa  184,  83  N.  W.  960,  84  A.  S.  R. 
960 ;  Montgomery  -v.  Kellogg,  43  Miss.  335,  51  L.R. A.  758 ;  Gano  v.  Farmers' 
486,  5  Am.  Rep.  508;  Union  Bank  of  Bank,  103  Ky.  508,  45  S.-W.  519,  82 
Louisiana  v.  Coster,  3  N.  Y.  203,  53  a.  S.  R.  596;  Bank  of  Illinois  v.  Sloo, 
Am.  Dec.  280;  Cowan  T.  Robe^^^^  16  L^.  539,  35  Am.  Dec.  223;  Mont- 

«;-    fi-  T  V  A    79Q         '  ^^°^^^  ^-  Kellogg,  43  Miss.  486,  5 

t>4o,  bo  utLA.  u^  i«  T  1?  A  A™-  R«P-  508;  Central  Sav.  Bank  v. 

Aotes:  105  A.  S.  R.  514;  16  L.R.A.  gk;^«    aq  tlt^    aczh    o   a       r>        nft 

(N.S.)  354;  48  L.R.A.(N.S.)  198.  |^\P,^'  f  Tl^mS    20  oii^^q.^^q^ 

14.  See  supra,  par.  18.  I       o7r  ^,^f  "J*'^"'  ^0  OMa   133,  93 

15.  Saint  V.  Wheeler,  etc.,  Mfg.  Co.,  ^%^'  ^^^'  ^%^T\^r/1i  ^If 'o.-^^"?^ 
95  Ala.  362,  10  So.  539,  36  A.  S.  R.  ^n^'  ^o.  v.  Reed,  197  Pa,  St.  359,  47 
210;  Gano  v.  Farmers'  Bank,  103  Ky.  -^"-  205,  80  A.  S.  R.  832;  Wheeler 

•     508,  45  S.  W.  519,  82  A.  S.  R.  596 ;  v-  Mayfield,  31  Tex.  395,  98  Am.  Bee. 

Bishop  V.  Eaton,  161  Mass.  496,  37  545;  Roberts  v.  Griswold,  35  Vt.  496, 

N.  E.  665,  42  A.  S.  R.  437;  Pear-  84  Am.  Dec  641;  Miami  County  Nat 

sell  Mfg.  Co.  V.  Jeffreys,  185  Mo.  386,  Bank  v.  Goldberg,  133  Wis.  175,  113 

81  S.  W.  901,  105  A.  S.  R.  496  and  N.  W.  391,  15  L..R.A.(N.S.)  1115. 
note;   Cowan   v«  Roberts,  134  N.   C.       Notes:    16   LJi^.(N.S.)    368:    33 
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ever,  such  a  guaranty,  if  absolute  and  unconditional  in  its  terms,  is 
construed  as  an  actual  contract,  not  a  mere  proposal,  and  consequently 
held  to  require  no  acceptance  to  constitute  an  enforceable  obligation.^' 
20.  Considerations  Determinative  of  Necessity  of  Notice. — ^In  addi- 
tion to  the  necessity  of  contractual  consensus,^*  the  reason  for  notice 
of  acceptance  is  that  the  guarantor  may  know  the  extent  of  his  lia- 
bility and  thus  be  in  a  position  to  protect  himself  from  unnecessary 
loss.**  So,  if  the  amount  of  the  liability  is  definitely  known,  as  in 
the  case  of  absolute  guaranties  for  past  obligations,  there  is  no  reason  ' 
for  notice.*®  When,  therefore,  the  guaranty  is  contemporaneous  with 
the  creation  of  the  principal  obligation,  or  the  whole  of  the  trans- 
action is  connected  and  of  such  a  nature  as  to  give  the  guarantor 
notice  that  the  ofiFer  of  guaranty  is  accepted,  no  specific  or  formal 
notice  of  acceptance  is  necessary.*  And  where  one  offers  to  guarantee 
the  pre-existing  obligation  of  a  third  person  upon  some  considera- 
tion passing  between  the  principal  debtor  and  the  creditor,  such  as 
an  extension  of  time  of  payment,  or  a  forbearance  of  legal  proceed- 
ings, it  is  not  necessary  that  the  creditor  notify  the  guarantor  that 
he  accepts  the  guaranty.  His  acceptance  is  indicated  by  the  indul- 
gence given  to  the  principal  creditor,  or  the  passing  between  the  par- 
ties of  the  consideration  supporting  the  guaranty.*  Of  course,  the 
parties  may  stipulate  the  circumstances  under  which  the  guarantor 
shall  be  bound.'  So,  where  the  guaranty  provides  that  notice  of 
its  acceptance  shall  be  given  to  the  guarantor,  the  guarantor  will 
not  be  bound  thereby  unless  such  notice  is  given.*  On  the  other 
hand,  if  by  the  terms  of  the  guaranty  notice  of  acceptance  is  expressly 
waived  by  the  guarantor,  there  is  no  obligation  to  give  it.* 

L.R.A.(N.S.)    961;    48    L.R.A.(N.S.)  son  v.  Glover,  78  Ky.  193,  39  Am.  Rep. 

199.  220;  Bank  of  Newbury  v.  Sinclair,  60 

See  also  infra,  par.  22.  N.  H.  100,  49  Am.  Rep.  307;  Acme 

17.  London  etc.,  Bank  v.  Parrott,  Mfg.  Co.  v.  Reed,  197  Pa.  St.  359, 
125  Cal.  472,  58  Pac.  164,  73  A.  S.  R.  47  Atl.  205,  80  A.  S.  R.  832. 

64.  Notes:  16    L.R.A.(N.S.)     363;    33 

Note:  16  L.R.A.(N.S.)  368.  L.R.A.(N.S.)  961. 

18.  See  supra,  par.  17,  18.  2.  Wills  v.  Ross,  77  Ind.  1,  40  Am. 

19.  Menard  v.  Scudder,  7  La.  Ann.  Rep.  279;  Newman  v.  Scarborough, 
385,  56  Am.  Dec.  610 ;  Central  Sav.  115  La.  860,  40  So.  248,  112  A.  S.  R. 
Bank  v.  Shine,  48  Mo.  456,  8  Am.  Rep.  278 ;  Wilcox  v.  Draper,  12  Neb.  138, 
112.  10  N.  W.  579,  41  Am.  Rep.  763. 

20.  Mathews      v.      Chrisman,      12  Note:  16  L.R.A.(N.S.)  364. 
Smedes   &  M.    (Miss.)    595,   51   Am.  3.  Wadsworth    ▼.    Allen,    8    Grat 
Dec.  124.  (Va.)  174,  56  Am.  Dec.  137. 

1.  Walker  v.Torbes,  25  Ala.  139,  60  4.  Note:  16   L.R.A.(N.S.)    366. 

Am.    Dec.    498;    McCarroU    v.    Red  6.  Crittenden  v.  Fiske,  46  Mich.  70, 

Diamond  Clothing  Co.,  105  Ark.  443,  8  N.  W.  714,  41  Am.  Rep.  146;  Pear- 

151    S.    W.    1012,    43    L.R.A.(N.S.)  sell  Mfg.  Co.  v.  Jeffreys,  183  Mo.  386, 

475 ;  Wright  v.  Griffith,  121  Ind.  478,  81  S.  W.  901,  105  A.  S.  R.  496  and 

23  N.  E.  281,  6  L.R.A.  639;  Thomp-  note;  W.  T.  Rawleigh  Medical  Co.  v. 
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21.  Time  and  SuflElciracy  ^f  Notice. — ^When  a  notice  of  aoc^ance 
IS  required^  it  must  be  given  within  a  reasonable  time.^  The  same 
strictness  is  not  required .  as  in  the  case  of  the  notice  of  protest  of 
negotiable  pi^er,  but  the  notice  must  be  given  within  such  time  as 
is  reasonable,  having  due  consideration  to  the  time  of  the  acceptance 
and  the  extent  of  the  credit.^  What  kind  of.  a  notice  is  required 
depends  on  the  nature  of  the  transaction,  the  situation  of  the  parties, 
and  the  inferences  fairly  to  be  drawn  from  their  previous  dealings, 
if  any,  in  regard  to  the  matter.  If  they  are  so  situated  that  com- 
munication by  letter  is  naturally  to  be  expected,  then  the  deposit  of 
a  letter  in  the  mail  is  all  that  is  necessary.  If  that  is  done  which 
is  fairly  to  be  contemplated  from  their  relations  to  the  subject  matter, 
and  from  their  course  of  dealing,  the  rights  of  the  parties  .are  fixed, 
and  a  failure  actually  to  receive  the  notice  will  not  affect  the  obliga- 
tion of  the  guarantor.^  It  is  not  necessary  that  there  be  an  express 
formal  notice  of  acceptance ;  the  circumstances  may  be  such  as  to 
charge  the  guarantor  with  knowledge  that  the  guaranty  has  been 
accepted,*  a  question  of  fact  being  thus  presented  which  must  be 
determined  by  the  jury.^® 

22.  Notice  of  Giving  of  Credit. — In  relation  to  a  continuing  guar- 
anty providing  for  the  extension  to  the  principal  debtor  of  future 
credit  in  an  indefinite  amount,  some  courts  require,  not  only  notice 
to  the  guarantor  that  the  guaranty  is  accepted,  but  also  notice  of 
the  amount  of  credit  extended  on  the  faith  of  the  guaranty.^*  This 
does  not  necessarily  mean  that  the  guarantor  is  entitled  to  notice 
of  the  incurring  of  each  separate  debt  as  soon  as  the  particular  trans- 
action is  closed.^*  What  is  required  is  that  notice  of  the  total  amount 
be  given  within  a  reasonable  time  after  the  end  of  the  transactions 
between  the  creditor  and  the  principal  debtor,^'  or,  at  the  most,  that 

Laursen,  25  N.  D.  63,  141  N.  W.  64,  and  note;  King  v.  Batterson,  13  R.  I. 

48  L.R.A.(N.S.)  198.  117,  43  Am.  Rep.  13. 

Notes:  105  A.  S.  R.  516;  16  L.R.A.  10.  O^cs  v.  Weller,  13  Vt.  106,  37 

(N.S.)  379.  Am.  Dec.  583. 

6.  Kincheloe  v.  Holmes,  7  B.  Mon.  11.  German  Sav.  Bank  v.  Drake 
(Ky.)  5,  45  Am.  Dec.  41;  Bishop  v.  Roofing  Co.,  112  la.  184,  83  N.  W. 
Eaton,  161  Mass.  496,  37  N.  E.  665,  42  960,  84  A.  S.  R.  335,  51  L.R.A.  758 ; 
A.  S.  R.  437.  Menard  v.  Scudder,  7  La.  Ann.  385,  56 

Note:  105  A.  S.  R.  516.  Am.  Dec.  610;  Montgomery  v.  Kellogg, 

7.  Kincheloe  v.  Holmes,  7  B.  Mon.  43  Miss.  486,  5  Am.  Rep.  508;  Wheel- 
(Ky.)  5,  45  Am.  Dec.  41.  er  v.  Mayfield,  31  Tex.  395,  98  Am. 

8.  Bishop  V.  Eaton,  161  Mass.  496,  Dec.  545.  See  also,  supra,  par.  19,  as 
37  N.  E.  665,  42  A.  S.  R.  437.  to    general    notice    of   acceptance    of 

9.  Thompson  v.  Glover,  78  Ky.  193,  guaranty  securing  future  credit. 

39  Am.  Rep.  220;  Menard  v.  Scudder,       12.  Lowe  v.  Beckwith,  14  B.  Mon. 
7  La.   Ann.  385,  56  Am.  Dec.   610;    (Ky.)  184,  58  Am.  Dec.  659. 
Pearsell  Mfg.  Co.  v.  Jeffreys,  183  Mo.       13.  Montgomery  v.  Kellogg,  43  Miss. 
386,  81  S.  W.  901,  105  A.  S.  R.  496  486,  5  Am.  Rep.  508. 
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the  notice  be  given  of  the  amounts  from  time  to  time,  as  may  be 
reasonable  under  the  circumstances.**  The  insolvency  of  the-  prin- 
cipal debtor  at  the  time  of  the  advancement  of  the  credits  and  at 
the  time  of  the  closing  of  the  account,  is  a  sufficient  excuse  for  the 
failure  of  the!  creditor  to  notify  the  guarantor  concerning  the  condi- 
tion of  the  account.**  The  right  to  notice  of  the  credit  extended, 
like  the  right  to  notice  of  the  acceptance  of  the  guaranty,**  may  be 
waived  by  the  guarantor.*^ 

VI.  Validity  and  CJonstruction 

23.  Execution  and  Delivery  of  Instrument. — ^As  a  general  proposi- 
tion, the  statute  of  frauds  requires  guaranties  to  be  in  writing  and 
signed  by  the  guarantor.*®  The  principal  obligation,  however,  need 
not  be  in  writing.  A  written  guaranty  to  pay  a  debt  the  proof  of 
which  rests  in  parol  evidence,  is  legal  and  enforceable.  Even  if  the 
principal  obligation  is  evidenced  by  a  writing,  it- need  not  be  com- 
pletely executed  and  delivered  at  the  time  the  guaranty  is  entered 
into.*'  Like  many  other  written  instruments,  a  written  guaranty 
has  no  legal  effect  until  it  is  delivered.  But  if  it  is  understood  be- 
tween a  guarantor  and  the  principal  debtor  having  possession  of  the 
guaranty  that  it  shall  not  be  delivered  until  the  happening  of  some 
contingency,  but  the  debtor  delivers  it  in  violation  of  his  stipula- 
tion \X  ith  the  guarantor,  the  guarantor  is  nevertheless  bound  thereby, 
unless  the  beneficiary  had  actual  or  constructive  knowledge  of  the 
condition.*?  Whether  a  special  contract  of  guaranty  was  written  at 
the  time  the  signature  thereto  was  signed  or  afterward  is  immaterial, 
when  there  was  an  express  subsequent  ratificatipn  of  the  contract  of 
guaranty  by  the  indorser.* 

24.  Validity  as  Dependent  on  Principal  Obligation. — ^A  guaranty 
being  collateral  to  another  obligation,  there  can  be  no  guaranty  if 
there  is  no  principal  obligation.^  Hence,  if  the  principal  obligation 
is  invalid  for  some  inherent  reason,  such  invalidity  is  available  to 

14.  Lowe  V.  Beckwith,  14  B.  Mon.  W.  T.  Rawleigh  Medical  Co.  v.  Laur- 
(Ky.)  184,  58  Am.  Dec.  659,  sen,  25  N.  D.  63,  141  N.  W.  64,  48 

15.  German    Sav.    Bank    v.  Drake  L.R.A.(N.S.)   198. 

Roofing  Co.,  112  la.  184,  83  N.  W.  20.  Note:  105  A.  S.  R.  512  et  seq. 

960,  84  A.  S.  R.  335,  51  L.R.A.  758.  1.  Lloyd  v.  Mathews.  223  111.  477,  79 

16.  See  supra,  par.  20.  N.  E.  172,  114  A.  S.  R.  346,  7  L.R.A 

17.  Crittenden  v.  Fiske,  46  Mich.  70,  (N.S.)  376. 

8  N.  W.  714,  41  Am.  Rep.  146.  2.  Merchants'  Nat.  Bank  of  Ocala  v. 

18.  See  Statute  op  Frauds.  But  Citizens'  State  Bank,  93  la.  650,  61 
see  Bills  ad  Notes,  vol.  3,  p.  1160.  N.  W.  1065,  57  A.  S.  R.  284;  State 

19.  J.  R.  Watkins  Medical  Co.  v.  Bank  v.  Knots,  10  Rich.  L  <S.  C.) 
Brand,  143  Ky.  468,  136  S.  W.  867,  543,  70  Am.  Dec.  234.  See  also  supra, 
33     L.R.A.(N.S.)     960,     Adams     v.  par.  2. 

Bean,  12  Mass.  137,  7  Am.  Dec.  44; 
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the  guarantor.'  Thus,  in  a  jurisdiction  where  a  tisury  renders  void 
an  obligation  tainted  tberewitbi  the  guarantor  may  set  it  up  as  a 
defense  to  the  guaranty.^  Nor  where  a  note  is  void  for  lack  of  con- 
sideration is  a  guaranty  thereof  enforceable. '^  But  if  the  principal 
obligation  is  merely  voidable  at  the  election  of  the  principal  debtor, 
the  guarantor  cannot  set  up  the  defect  as  a  defense  to  an  action  on 
the  guaranty,*  as  where  the  principal  obligation  is  affected  by  the 
legal  disability  of  the  obligee,^  or  is  within  the  statute  of  frauds,®  or 
is  tainted  with  usury  but  considered  merely  voidable  therefor ;  •  and 
the  same  rule  has  been  applied  to  a  guaranty  of  an  ultra  vires  obli- 
gation of  a  corporation.*^  Moreover,  the  guarantor  may  be  liable, 
despite  the  invalidity  of  the  principal  obligation,  if  the  guaranty  is 
a  sepai'ate  and  independent  transaction  binding  the  guarantor  inde- 
pendently of  the  original  contract.**  The  doctrine  that  the  guarantor 
is  liable  on  an  independent  guaranty  of  an  iijivalid  obligation  applies 
with  added  reason  to  the  guaranty  of  a  negotiable  obligation  for  the 
purpose  of  procuring  its  acceptance  by  a  third  person.  In  such  a 
case  the  liability  of  the  guarantor  is  not  affected  by  the  invalidity 
of  the  principal  obligation.**  So,  where  one  for  a  consideration  guar- 
anteed the  payment  of  an  existing  note  which  was  presented  to  him, 
and  thus  was  open  to  his  inspection,  as  the  basis  of  the  negotiations 
resulting  in  the  guaranty,  he  was  held  liable  though  the  note  was 
made  payable  to  the  maker's .  order  and  was  not  indorsed  by  him, 
neither  parly  to  the  contract  of  guaranty  being  aware  of  this  defect.*' 
A  statutory  amendment  having  the  effect  of  legalizing  the  principal 
obligation  will  validate  the  guaranty.**    The  effect  on  the  guarantor's 

3.  Smith  V.   Dickinson,  6   Humph.   129   Pac.   86,   Ann.    Cas.   1914C   553 
(Tenn.)  261,  44  Am.  Dec.  306.  and  note. 

Notes:  105    A.    S.    B.    508;    Ann.  9-  Lazear  v.  National  Union  Bank, 

Cas.  1914C  556.  52  Md.  .78,  .36  Am.  Rep.  355. 

4.  Note:  Ann.  Cas.  1914C  556.    See  ,3.9H'  v.  Drakdy,  2  Gill.   (Md.) 
generally  Usury  ^^^'  ^'^  ^™'  ^*^-  ^^^5  ^^"  ^-  JSlirk- 

5.  Fisher  v.  Salmon,  1  Cal.  413,  54  S'a^^^^R  °fi2^^'rw  ra^W^V 
Am.  Dee.  297.  ig  ^-  'S-  ^-  ^^l,  13  L.R.A.(N.S.) 

r  f'-K^A''"  ^?*^'7!/«^  h  ^^'  '  ^otes:  73,  Am.  Dec.  298;  Ann.  Cas. 
C.)  o90,  45  Am.  Dee.  7d0;  St.  Albans   29146  557 

Bank  r    DiUon,  30  Vt.  122,  73  Am.       ^    g^j^  ^^  Jamieson,  173  111.  295, 

Dec.  295.  ,^,,^  ,l„  50  N.  E.  702,  45  L.R.A.  846;  Backus 

Note:  Ann.  Cas.  1914C  557.  y.  ^eeks,  71  Wash.  508,  129  Pac.  86, 

7.  Smyley    v.    Head,    2    Rich.    L.  Ann.  Cas.  1914C  553  and  note. 

(S.  C.)   590,  45  Am.  Dec.  750;   St.       12.  Note:  Ann.  Cas.  1914C  558. 
Albans  Bank  v.  Dillon,   30  Vt.  122,       13.  Jones     v.     Thayer,     12     Gray 
73  Am.  Dec.  295  and  note.  (Mass.)  443,  74  Am.  Dee.  602. 

Note:  Ann.  Cas.  1914C  557.  14.  Hotchkiss  v.  Barnes,  34  Conn. 

8.  Backns  v.  Feeks,  71  Wash.  508,  27,  91  Am.  Dec.  713. 
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liability  of  the  running  of  the  statute  of  limitations  as  against  the 
principal  debtor,  is  discussed  elsewhere.^* 

25.  Construction  of  Guaranty, — There  is  considerable  diversity  of 
opinion  as  to  the  strictness  or  liberality  with  which  guaranties  shall 
be  construed.  On  the  one  hand,  the  rule  is  appUed,  that  if  there  is 
any  ambiguity  in  a  written  instrument  it  is  construed  against  the 
person  using  the  language,  which  requires  a  guaranty  to  be  construed 
most  strongly  against  the  guarantor.^*  On  the  other  hand,  in  some 
jurisdictions,  a  guarantor  is  said  to  be  a  favorite  of  the  law  and  the 
guaranty  is  construed  strictly  in  his  favor,^'  Between  these  contrary 
opinions  is  the  middle  ground,  that  there  shall  be  neither  a  strict 
nor  a  liberal  construction  of  a  guaranty,  but  that  it  shall  receive  a 
reasonable  construction  and  be  fairly  construed  according  to  the 
intent  of  the  parties  in  the  same  manner  as  other  contracts  are  con- 
strued.^® This  doctrine  requires  a  construction  which  neither  enlarges 
the  words  of  the  guaranty  beyond  their  natural  import  in  favor  of 
the  creditor,  nor  restricts  them  in  aid  of  the  guarantor.**  The  guar- 
anty should  be  construed  so  as  to  give  effect  to  the  intention  of  the 
parties  thereto  and  so  as  to  carry  out  rather  than  to  defeat  the  purpose 
for  which  it  was  executed.*^  In  arriving  at  this  intention,  generally 
little  aid  may  be  had  from  decisions  on  other  contracts  of  guaranty, 
and  the  particular  contract  in  question  must  be  given  effect  according 
to  its  own  expressed  intention  as  gathered  from  all  the  words  and 
clauses  used,  taken  as  a  whole,*  due  regard  being  had  also  to  the 
surrounding  circumstances,^  especially  where  the  expressed  terms  of 
the  contract  are  ambiguous.*     But  by  whatever  rule  the  meaning 

15.  See  infra,  par.  52.  Hooper,  81  Md.  155,  31  Atl.  508,  48 

16.  Drummond  v.  Prestman,  12  A.  S.  R.  496;  Columbus  Sewer  Pipe 
Wheat.  515,  6  U.  S.  (L.  ed.)  712;  Co.  v.  Ganser,  58  Mich.  385,  25  N.  W. 
Smeltzer  v.  White,  92  U.  S.  390,  23  377,  55  Am.  Rep.  697;  Union  Bank  of 
U.  S.  (L.  ed)  508;  Anderson  v.  Bell-  Louisiana  v.  Coster,  3  N.  Y.  203,  53 
enger,  87  Ala.  334,  6  So.  82,  13  A.  S.  Am.  Dec.  280 ;  Evansville  Nat.  Bank  v. 
R.  46,  4  L.R.A.  680;  Carson  v.  J.  E.  Kaufmann,  93  N.  Y.  273,  46  Am. 
Hurst,  137  Ga.  640,  74  S.  E.  52,  Ann,  Rep.  204;  Merchants'  Nat.  Bank  v. 
Cas.  1913A  1086 ;  Taussig  v.  Reid,  145  Cole,  83  Ohio  St.  50,  93  N.  E.  465, 
111.  488,  32  N.  E.  918,  36  A.  S.  R.  Ann.  Cas.  1912A  779. 

504;  Lamm  v.  Colcord,  22  Okla.  493,  Note:  105  A.  S.  R.  520;  4  L.RJL 

98  Pac.  355,  19  L.R.A.(N.S.)  901.  343. 

Notes:  105  A.  S.  R.  521;  4  L.R.A.  19.  Menard  v.  Scudder,  7  La.  A  no. 

343.  385,  56  Am.  Dec.  610. 

17.  Staver  v.  Locke,  22  Ore.  519,  30  20.  W.  B.  Saunders  Co.  v.  Ducker, 
Pac.  497,  29  A.  S.  R.  621,  17  L.R.A.  116  Md.  474,  82  Atl.  154,  Ann.  Cas. 
652.  1913C  817. 

Notes :  105  A.  S.  R.  519 ;  4  L.R.A.  1.  Douglass  v.  Reynolds,  7  Pet.  113, 

343.  8  U.  S.  (L.  ed.)  626. 

18.  London,  etc.,  Bank  v.  Parrott,  2.  Smeltzer  v.  White,  92  U.  S.  390, 
125  Cal.  472,  58  Pac.  164,  73  A.  S.  R.  23  U.  S.  (L.  ed.)  508. 

64;  Menard  v.  Scudder,  7  La.  Ann.       8.  Evansville   Nat.   Bank   v.   Kauf- 
385,   56    Am.    Dec.    610;    Hooper   v.   mann,  93   N.   Y.   273,  45   Am.   Rep. 
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of  the  contract  is  determined,  after  the  meaning  is  found  the  effect 
of  the  guaranty  is  strictly  construed  in  favor  of  the  guarantor.  His 
liability  cannot  be  enlarged  beyond  the  strict  intent  of  the  instru- 
ment.* A  stockholder's  guaranty  of  his  corporation's  notes  for  money 
used  in  the  business,  is  not  entitled  to  the  special  consideration  accord- 
ed to  a  guaranty  of  the  faithful  performance  of  the  duties  of  an 
office.*  Where  a  contract  is  to  be  construed  by  its  terms  alone,  it 
is  the  duty  of  the  court  to  interpret  it;  but  where  its  meaning  is 
obscure,  and  its  construction  depends  upon  other  and  extrinsic  facts 
in  connection  with  what  is  written,  the  question  of  interpretation 
should  be  submitted  to  the  jury,  under  proper  instructions.* 

26,  Fraud. — The  assent  of  the  parties  which  is  necessary  for  the 
validity  of  a  contract  of  guaranty '  is  not  had  if  the  guaranty  is 
procured  by  the  fraud  of  the  person  to  whom  it  runs.*  To  have 
this  effect,  however,  there  must  be  a  wilful  misrepresentation,  or  its 
equivalent,  relied  on  by  the  guarantor.*  A  mere  passive  conceal- 
ment of  facts  by  the  creditor  does  not  generally  constitute  such  fraud 
as  will  avoid  the  guaranty,^*  though  it  is  sometimes  given  that  eflfect,** 
especially  where  the  matter  which  is  not  revealed  seriously  and  direct- 
ly bears  upon  the  principal  obligor's  responsibility.**  Nor  does  the 
fact  that  the  guarantor  is  fraudulently  induced  by  the  principal 
debtor  to  enter  into  the  contract,  necessarily  defeat  the  guaranty, 
as  where  the  person  to  whom  the  guaranty  runs  has  no  knowledge 
of  the  fraud  and  does  not  participate  therein.**  With  especial  force 
does  this  rule  apply  where  the  guarantor  has  been  guilty  of  negli- 
gence in  permitting  the  principal  debtor  to  impose  on  him.^*  But 
it  has  been  held  that  the  purported  guarantor's  failure  to  read  the 

204;  Wisconsin  Marine,  etc.,  Ins.  Co.  Notes:  63  A.  S.  R.  327  et  seq.;  21 

Bank  v.  WUkin,  95  Wis.  Ill,  69  N.  L.R.A.  410. 

W.  354,  60  A.  S.  R.  86.  See  generally,  Contracts,  vol.  6,  p. 

Note :  105  A.  S.  R.  520.  630  et  seq. 

4.  Anderson  v.  Bellenger,  87  Ala.  9.  Smyley  v.  Heard,  2  Rich.  L.  (S. 
334,  6  So.  82,  13  A.  S.  R.  46,  4  C.)  590,  45  Am.  Dec.  750.  See  gener- 
L.R.A.  680 ;  London,  etc.,  Bank  v*.  Par-  ally,  Fraud  and  Deceit,  ante,  par.  12. 
rott,  125   Cal.  472,  58  Pae.  164,  73  10.  Note:  21  L.R.A.  411. 

A.  S.  R.  64;  Fellows  v.  Prentiss,  3  11.  Jungk  v.  Holbrook,  15  Utah  198, 

Denio  (N.  Y.)  512,  45  Am.  Dec.  484;  49  Pac.  305,  62  A.  S.  R.  921. 

Lamm  v.   Coleord,  22   Okla.  493,  98  12.  Note;  63  A.  S.  R.  335  et  seq. 

Pac.     355,     19     L.R.A.(N.S.)     901;  13.  Anderson  v.  Warne,  71  111.  20, 

Staver  v.  Locke,  22  Ore.  519,  30  Pac.  22  Am.  Rep.  83;  Page  v.  Krekey,  137 

497,  29  A.  S.  R.  621,  17  L.R.A.  652.  N.  Y.  307,  33  N.  E.  311,  33  A.  S. 

Note:  3  L.R.A.  169.  R.  731,  21  L.R.A.  409  and  note;  Cowan 

5.  National  Exch.  Bank  v.  Gay,  57  v.  Roberts,"  134  N.  C.  415,  46  S.  E. 
Conn.  224,  17  Atl.  555,  4  L.R.A.  343.  979,  101  A.  S.  R.  845,  65  L.R.A.  729. 

6.  Coquillard  v.  Hovey,  23  Neb.  622,  14,  Anderson  v.  Wame,  71  111.  20, 
37  N.  W.  479,  8  A.  S.  R.  134.  22  Am.  Rep.  83;  Page  v.  Krekey,  137 

7.  See  supra,  par.  18.  N.  Y.  307,  33  N.  E.  311,  33  A.  S.  R* 

8.  Smith  V.  Thesmann,  20  Okla.  133,  731,  21  L.R.A.  409, 
93  Pao.  977.  15  Ann.  Cas.  1161. 
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instrument  before  signing  it  did  not  estop  him  from  asserting  that 
he  was  fraudulently  induced  to  sign  it  under  the  impression  that 
it  was  an  instrument  of  another  character,  the  rule  as  to  n^otiable 
paper  being  distinguished  in  this  connection'  and  the  negligence  of 
the  purported  guarantor  being  deemed  immaterial.*'  .Moreover,  the 
liability  of  the  guarantor  in  such  a  case  is  founded  on  the  principle 
that  where  one  of  two  persons  must  suffer  loss  by  the  misconduct  or 
fraud  of  a  third  person,  or  by  his  breach  of  confidence,  the  loss  should 
fall  upon  him  who  first  reposed  the  confidence  or  who  by  his  negli- 
gence made  it  possible  for  the  loss  to  occur,  rather  than  on  an  inno- 
cent third  person.*^  Hence  if  the  guarantee  has  not  been  put  in  a 
detrimental  position  by  reason  of  his  reliance  on  the  guaranty,  the 
fraud  or  misrepresentation  of  the  principal  debtor  may  be  a  defense 
to  an  action  on  the  guaranty.*' 

27.  Conflict  of  Laws. — The  general  rule  is  that  the  validity  of  a 
contract  is  to  be  determined  by  the  law  of  the  state  in  which  it  is 
made ;  *®  so  the  law  of  the  place  of  contract  generally  determines 
the  vfiilidity  of  the  guaranty.**  If  a  guaranty  for  goods  purchased 
in  another  state  is  mailed  to  the  creditor  at  his  place  of  business  in 
such  state  and  is  there  accepted,  its  validity  is  detemiined  by  the  laws 
of  such  state.*®  A  person  not  having  the  legal  capacity  to  enter  into 
a  guaranty  at  the  place  of  his  domicil  may  nevertheless  make  a 
valid  contract  of  guaranty  in  another  state,  and  such  guaranty  may 
be  enforced  in  the  jurisdiction  of  his  domicil.* 

VII.  Consideration 

28.  In  General. — A  contract  of  guaranty,  like  other  contracts,  is 
not  enforceable  unless  based  on  a  legal  consideration,*  and  such  a 

16.  Carlisle,    etr..    Banking    Co.    v.  1.  MUliken  v.  Pratt,  125  Mass.  374, 

Bragg,  [1911]  1  K.  B.  489,  80  L.  J.  28  Am.  Rep.  241.    See  also,  Freeman's 

K.  B.  472,  104  L.  T.  N.  S.  121,  4  Appeal,   68  Conn.  533,  37  Atl.  420, 

British  Rul.  Cas.  653.     See  generally,  57  A.  S,  R.  112,  37  L,R.A.  452. 

Bills  and  Notes,  vol.  3,  p.  1008  et  2.  Fisher  v.  Salmon,  1  Cal.  413,  54 

seq.;    Contracts,   vol.   6,   p.   625   et  Am.   Dec.   297",    Cowles   v.   Pick,  55 

seq.  Conn.  251,  10  Atl.  569,  3  A.  S.  R. 

16.  Cowan  v.  Roberts,  134  N.  C.  44;  Garland  v.  Gaines,  73  Conn.  662, 
415,  46  S.  E.  979,  101  A.  S.  R.  845,  49  Atl.  19,  84  A.  S.  R.  182;  Smith 
65  L.R.A.  729.  v.  Easton,  54  Md.  138,  39  Am.  Rep. 

17.  Newman  v.  Scarborough,  115  La.  355;  Tenney  v.  Prince,  4  Pick.  (Mass.) 
860,  40   So.  248,  112  A.  S.  R.  278.  385,  16  Am.  Dec.  347;  Oxford  Bank 

18.  ]\liliiken  v.  Pratt,  125  Mass.  374,  v.  Haynes,  8  Pick.  (Mass.)  423,  19 
28  Am.  Rep.  241.  See  Conflict  of  Am.  Dec.  334;  Macfarland  v.  Heim, 
Laws,  vol.  5,  p.  931  et  seq.  127  Mo.  327,  29  S.  W.  1030;  48  A.  S. 

19.  Lacbman  v.  Block,  47  La.  Ann.  R.  629;  Evansville  Nat.  Bank  v.  Kauf- 
505,  17  So.  153,  28  L.R.A.  255.  man,  93  N.  Y.  273,  45  Am.  Rep.  204. 

20.  Walker  v.  Forbes,  25  Ala.  139,  Notes:  64  A.  S.  R.  401;  105  A.  S. 
60  Am.  Dec.  498 ;  Milliken  v.  Pratt,  R.  507. 

125  Mass.  374,  28  Am.  Rep.  241. 
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consideration  is  not  found  in  a  mere  naked  promise  to  pay  the  exist- 
ing debt  of  another,'  though  an  agreement  to  give  future  credit  may 
support  a  promise  to  guarantee  the  payment  of  both  past  and  future 
indebtedness.*  While  the  same  consideration  may  support  both  the 
contract  of  guaranty  and  the  obligation  guaranteed,*  they  are  never- 
theless distinct  contracts  and  each  must  have  a  legal  consideration.* 
But  whatever  consideration  is  sufficient  to  support  other  kinds  of 
contracts  is  sufficient  for  a  guaranty.'  The  consideration  need  not 
be  one  passing  from  the  guarantee  to  the  guarantor;  a  benefit  to  the 
principal  debtor  or  an  injury  to  the  guarantee  is  sufficient;*  such 
as  a  promise  by  the  creditor  to  refrain  from  legal  proceedings  against 
the  principal  debtor,  or'  an  extension  of  time  to  the  principal  debtor.* 
So,  too,  a  release  of  substantial  security  for  the  payment  of  a  debt  in 
consideration  of  a  guaranty  by  a  third  person  to  pay  the  debt,  is  a 
sufficient  consideration  to  uphold  the  contract  of  guaranty ;  **  as  is 
also  a  promise  on  the  part  of  the  payee  and  holder  of  a  note  to  retain 
the  instrument  in  his  own  hands  a  sufficient  consideration  to  sup- 
port a  guaranty  of  the  note.*^  Or  the  consideration  may  be  the  pay- 
ment of  a  sum  of  money  to  the  guarantor.**  It  is  not  necessary  that 
the  consideration  be  full  or  adequate.  Any  legal  consideration  is 
sufficient.**  Under  the  common  law,  a  written  instrument  under 
seal  conclusively  imported  a  sufficient  consideration,  but  the  conclu- 
sive effect  of  the  seal  is  now  abrogated  by  statute  in  many  states.** 
29.  Guaranty  Contemporaneous  with  Principal  Obligation. — ^Where 
a  contract  of  guaranty  is  entered  into  at  the  time  of  the  creation  of 
the  obligation  guaranteed,  the  same  consideration  may  support  both 
contract^.**    In  fact,  the  guaranty  and  the  principal  contract  may 

See  generally,  Contracts,  vol.  6,  p.  8.  Evansville  Nat.  Bank  v.  Kauf- 

649  et  seq.  man,  93  N.  Y.  273,  45  Am.  Rep.  204. 

3.  Smith  y.  EastOD,  54  Md.  138,  39  Note :   105   A.   S.   R.   508. 
Am.  Rep.  356;   Tenney  v.  Prince,  4  9.  See  infra,  par.  30,  31. 

Pick.  (Mass.)  385,  16  Am.  Dec.  347;  10.  KilUan  v.  Ashley,  24  Ark.  511, 

Macfarland  v.  Heim,  127  Mo.  327,  29  91  Am.  Dec.  519. 

S.  W.  1030,  48  A.  S.  R.  629;  Leonard  11.  Freeh  v.  Yawger,  47  N.  J.  L. 

V.  Vredenburgh,  8  Johns.  (N.  Y.)  29,  157,  64  Am.  Rep.  123. 

6  Am.  Dec.  317;  Union  Bank  of  Lou-  12.  Cooper  v.  Page,  24  Me.  73,  41 

iaiana  v.  Coster,  3  N.  Y.  203,  53  Am.  Am.  Dec.  371. 

Dec.  280;  McNaught  v.  McClaughry,  13.  Cowan    v.   Roberts,   134  N.    C. 

42  N.  Y.  22,  1  Am.  Rep.  487.  415,  46  S.  E.  979,  101  A.  S.  R.  845, 

Notes:  105  A.  S.  R.  513;  44  L.R.A.  65  L.R.A.  729. 

(N.S.)   481.  Note:  106  A.  8.  R.  508. 

4.  Roberts  v.  Griswold,  35  Vt.  496,  14.  Note:  44L.R.A.(N.S.)  481.  See 
84  Am.  Dec.  641.  Contraow,  vcl,  6,  pp.  651,  652. 

5.  See  in&a,  par.  29.  15.  Gariand  v.  Gaines,  73  Conn.  662, 

6.  Reed  v.  Cutts,  7  Greenl.  (Me.)  49  Atl.  19,  84  A.  S.  R.  182;  Read  v. 
186,  22  Am.  Dec.  184;  Oxford  Bank  Cutts,  7  Greenl.  (Me.)  186,  22  Am. 
▼.  Haynes,  8  Pick.  (Mass.)  423,  19  Dec.  184;  Leonard  ▼.  Vredenburgh,  8 
Am.  Dec.  334.  Johns.  (N.  Y.)   29,  6  Am.  Dec.  317. 

7.  Note:  105  A.  S.  R.  508.  Bailey  v.  Freeman,  11  Johns.  (N.  Y.) 

1077 


§  30  GUARANTY  .  12  R.  C.  Ll 

be  considered  as  parts  of  the  same  arrangement.  Thus,  where  the 
payment  of  a  note  is  guaranteed  at  the  time  of  its  making,  the  con- 
sideration of  the  note  may  be  sufficient  to  sustain  the  guaranty.** 
Likewise,  where  the  holder  of  an  obligation  transfers  the  same  with 
a  guaranty  of  payment  the  transfer  is  deemed  a  sufficient  consider- 
ation for  the  guaranty.  So,  permitting  lessees  to  occupy  premises 
under  a  lease  is  sufficient  consideration  to  support  a  guaranty  of  the 
payment  of  the  rent.*"^  The  delivery  of  "goods,  upon  the  faith  of  a 
guaranty  that  they  shall  be  paid  for,  constitutes  a  sufficient  consid- 
eration for  the  guaranty.*®  A  promise  to  furnish  goods  to  a  third 
party  is  a  sufficient  consideration  for  a  guaranty  of  payment  for  both 
past  and  future  sales.**  The  advancement  of  money  by  the  creditor  to 
the  principal  debtor  is  ample  consideration  for  a  guaranty  of  the  repay- 
ment of  such  money.*®  A  guaranty,  though  executed  subsequently 
to  the  creation  of  the  principal  obligation,  if  given  in  fulfilment  of 
an  agreement  on  the  faith  of  which  the  principal  obligation  was 
created,  is  deemed  contemporaneous  in  effect,  and  requires  no  other 
consideration.*  Thus,  if  the  maker  of  a  note  agrees  at  the  time 
of  the  execution  thereof  to  procure  a  guarantor  if  the  payee  subse- 
quently requires  it,  and  the  payee  after  the  maturity  of  the  note 
•  requests  the  maker  to  procure  a  guarantor,  the  contract  of  the  guar- 
antor is  deemed  to  be  based  on  a  sufficient  consideration.*  And  a 
guaranty  for  the  performance  of  the  covenants  of  a  lease,  though 
executed  subsequently  to  the  execution  of  the  lease,  is  deemed  to 
have  been  made  contemporaneously,  if  delivered  at  the  same  time 
and  before  the  lessee  occupies  the  premises.* 

30.  Forbearance  of  Legal  Proceedings. — ^If  a  creditor  has  a  cause 
of  action  against  another,  and  he  agrees  with  a  third  person  not  to 
bring  a  suit  thereon,  his  forbearance  constitutes  a  sufficient  consid- 
eration for  a  guaranty  by  such  third  person  of  satisfaction  of  the 
cause  of  action.*    Likewise,  an  agreement  to  delay  the  enforcement 

221,  6  Am.  Dec.  371;  Union  Bank  of  19.  Cowan   v.   Roberts,   134  N.   C. 

Louisiana  v.  Coster,  3  N.  Y.  203,  53  415,  46  S.  E.  979,  101  A.  S.  R.  845, 

Am.  Dec.  280;  Cook  v.  Southwick,  9  65  L.R.A.  729. 

Tex.  615,  60  Am.  Dec.  181.  20.  H.  P.  Moore  Lumber  Corp.  v. 

Notes :  7  Am.  Rep.  69 ;  105,  A.  S.  Walker,  110  Va.  775,  67  S.  E.  374, 

R<  509.  19  Ann.  Cas.  314. 

16.  Leonard     v.     Vredenbuigh,     8  1.  Notes:,  105   A.    S.    R.   510;    44 
Johns.   (N.  Y.)   29,  5  Am.  Dec.  317.  L.R.A.(N.S.)   48L 

Notes:  64  A.  S.  R.  401;  105  A.  S.  2.  McNaugEt  v.  McQaughry,  42  N. 

R.  509.  Y.  22, 1  Am.  Rep.  487. 

17.  Gaxland  v.  Gaines,  73  Conn.  662,  3.  Garland  v.  Gaines,  73  Conn.  662, 
49  Atl.  19,  84  A.  S.  R.  182;  Adams  49  Atl.  19,  84  A.  S.  R.  182. 

V.  Bean,  12  Mass.  137,  7  Am.  Dec.  44;  4.  Newman  v.  Scarborough,  115  La. 

Clay  V.   Edgerton,  19   Ohio  St.  549,  860,  40   So.  248,  112  A.  S.  R.  278; 

2  Am.  Rep.  422.  King  v.  Upton,  4  Greenl.  (Me.)  387, 

Note:   105  A.   S.  R.  509.  16  Am.  Dec.  266;  Hamaker  v.  Eber. 

18.  Note:  105  A.   S.  R.  511.  ley,  2  Bin.  (Pa.)  506,  4  Am.  Dec.  477; 
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of  an  execution  against  a  person  may  be  sufficient  to  sustain  a  guar- 
anty of  payment  of  the  debt*  Soj  too,  the  release  of  an  attachment 
lien  is  a  sufficient  consideration  for  a  guaranty  of  the  debt  for  which 
the  attachment  was  levied.*  But  where  a  creditor  has  no  grounds 
for  an  attachment,  a  promise  to  guarantee  a  debt  in  consideration 
of  forbearance  of  an  attachment  is  of  no  effect.^  A  promise  to  refrain 
from  suing  a  person  when  the  promisor  has  not  a  cause  of  action 
against  such  person  is  not  a  sufficient  consideration ;  ®  but  if  one 
expects  to  have  a  cause  of  action  against  another  at  a  future  time 
a  present  agreement  not  to  bring  an  action  thereon  when  it  matures 
may  be  sufficient  to  support  a  guaranty.*  A  promise  to  forbear  in 
general,  without  any  statement  of  the  period  for  which  the  forbear- 
ance is  to  continue,  is  construed  as  a  total  or  perpetual  forbearance.*® 
But  a  forbearance  for  a  reasonable  or  a  definite,  though  not  perpetual, 
period,  may  form  a  sufficient  consideration  to  support  a  guaranty.** 
Thus,  an  agreement  not  to  sue  on  an  obligation  as  long  as  the  inter- 
est thereon  is  annually  paid  is  considered  to  be  a  sufficient  considera- 
tion for  a  guaranty  of  the  obligation.**  If  the  agreement  is  that 
the  creditor  shall  refrain  from  legal  proceedings  for  some  time,  but 
the  time  is  not  definitely  fixed,  the  forbearance  is  construed  to  be 
for  a  reasonable  period.**  A  forbearance  for  an  indefinite  time  is  a 
sufficient  consideration,  if  it  is  followed  by  actual  forbearance  for 
a  reasonable  period.**  If  the  creditor  does  not  give  the  principal 
debtor  the  agreed  forbearance,  there  is  a  failure  of  consideration 

Sidwell  V.  Erans,  1  Pen.  &  W.  (Pa.)  Am.  Dee.  387;  Clark  v.  Russel,  3  Watts 

383,  21  Am.  Dec.  387.  (Pa.)  213,  27  Am.  Dec.  348.    See  also 

Note:  105  A.  S.  R.  510.  King  v.  Upton,  4  Greenl.  (Me.)  387, 

5.  Lent  v.  Padelford,  10  Mass.  230,  16    Am.    D€c.    266. 

6  Am.  Dec.  119;  Giles  v.  Aokles,  9  Pa.  11.  New  Hampshire   Sav.  Bank  v. 

St.  147,  49  Am.  Dee.  551.     See  also,  Colcord,  15  N.  H.  119,  41  Am.  Dec. 

Mechanics'   Nat.   Bank   of   Peoria   v.  685 ;  Sidwell  v.  Evans,  1  Pen.  &  W. 

Frazer,  86  111.  133,  29  Am.  Rep.  20.  (Pa.)    383,  21  Am.  Dec.  387;  John- 

Note:  105  A.  S.  R.  511.  ston  v.  Fessler,  7  Watts  (Pa.)  48,  32 

6.  Smith  V.  Weed,  20  Wend.  (N.  Y.)  Am.  Dec.  738. 

184,  32  Am.  Dec.  525  and  note.  12.  Thomas  v.  CrOft,  2  Rich.  L.  (S. 

Note:  105  A.  S.  R.  511.  C.)  113,  44  Am.  Dec.  279. 

7.  Smith  V.  Easton,  54  Md.  138,  39  13.  Elton  v.  Johnson,  16  Conn.  253, 
Am.  Rep.  355.  41  Am.  Dec.  141;  Moore  v.  McKenney, 

Note:  105  A.  S.  R.  511.  83  Me.  80,  21  Atl:  749,  23  A.  S.  R. 

8.  New    Hampshire    Sav.    Bank    v.   753;  Rivers  v.  Thomas,  1  Lea  (Tenn.) 
Golcord,  15  N.  H.  U9,  41  Am.  Dec.   649,  27  Am.  Rep.  784. 

685;  Hamaker  v.  Eberley,  2  Bin.  (Pa.)  14.  Wills  v.  Ross,  77  Tnd.  1,  40  Am. 
506,  4  Am.  Dec.  477;  Sidwell  v.  Evans,  Rep.  279;  Moore  v.  McKenney,  83  Me. 
1  Pen.  &  W.  (Pa.)  383,  21  Am.  Dea  80,  21  Atl.  749,  23  A.  S.  R.  753; 
387.  Calkins  v.  Chandler,  36  Mich.  320,  24 

9.  Hamaker  V.  Eberley,  2  Bin.  (Pa.)    Am.  Rep.   593;   Thomas  v.   Croft,  2 
506,  4  Am.  Dec.  477.  Rich.  L.   (S.  C.)   113,  44  Am.  Dec. 

10.  Hamaker    v.    Eberley,    2    Bin.   279. 

(Pa.)   506,  4  Am.  Dec.  477;  Sidwell       Note:  105  A.  S.  R.  510. 
V.  Evans,  1  Pen.  &  W.  (Pa.)  383,  21 
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and  the  guarantor  is  discharged  from  liability.^*  Mere  forbearance 
by  a  creditor,  without  any  agreement  on  his  part  to  fo^rbear,  is  not 
deemed  to  be  a  sufficient  consideration  for  a  guaranty  by  a  third 
person.** 

31.  Extension  of  Time. — An  extension  of  the  time  of  payment  of 
an  obligation  constitutes  in  legal  effect  a  forbearance  to  sue,  and, 
under  the  rules  stated  in  the  preceding  paragraph,  is  a  sufficient  con- 
sideration for  a  guaranty  of  the  obligation.*'  And,  if  the  debtor 
avails  l^imself  of  the  extension  of  time,  it  is  not  material  that  the 
promise  to  extend  indulgence  is  given  to  the  guarantor  rather  than 
to  the  principal  debtor.*^  The  extension  of  time  need  not  be  for  a 
definite  period ;  if  the  duration  of  the  extension  is  not  expressed  and 
the  creditor  forbears  for  a  reasonable  time,  a  guaranty  of  the  debt 
is  based  on  a  sufficient  consideration.**  In  this  respect  the  extension 
of  time  which  forms  a  consideration  for  a  guaranty  and  the  subse* 
quent  extension  of  time  which  may  release  the  guarantor  from  lia* 
bility  must  carefully  be  distinguished.  The  latter  requires  greater 
definiteness  as  to  its  duration.^^ 

32.  Necessity  of  Recital  of  Consideration. — ^In  the  absence  of  stat- 
utory provision  so  requiring,  a  guaranty  need  not  state  the  considera- 
tion on  which  it  is  based.*  In  some  jurisdictions,  however,  the  statute 
of  frauds  requires  that  a  guaranty  shall  state  its  consideration.'  But, 
though  a  statement  of  the  consideration  be  required,  it  is  not  neces- 
sary that  the  contract  should  show  the  actual  receipt  of  such  consider- 
ation by  one  of  the  parties.  In  a  case  where  the  consideration  does 
not  fully  accrue  until  a  subsequent  time,  as,  for  example,  when  the 
consideration  consists  of  a  forbearance  of  legal  proceedings,  it  is  impos- 
sible to  state  in  the  guaranty  the  full  performance  of  the  considera- 
tion.* Aind  even  though  the  statute  of  frauds  in  a  particular  juris- 
diction may  require  the  guaranty  to  state  the  consideration  therefor, 
this  requirement  does  not  change  the  rules  of  pleading  in  an  action 
on  the  guaranty,  so  as  to  render  it  necessary  for  the  plaintiff  to  allege 
that  the  consideration  is  in  writing.* 

16.  Clark  v.  Russel,  3  Watts  (Pa.)  Eep.  279;  Calkins  v.  Chandler,  36 
213,  27  Am.  Dec.  348.  Mich.  320,  24  Am.  Rep.  593.    See  also 

16.  Note:  105  A.  S.  R.  511.     See  supra,  par.  30. 

also,  infra,  par.  37.  20.  See  infra,  par.   36. 

17.  WiUs  V.  Ross,  77  Ind.  1,  40  Am.  1.  King  v.  Upton,  4  Greenl.  (Me.) 
Rep.  279 ;  Pulliam  v.  Withers,  8  Dana  387,  16  Am.  Dec.  266 ;  Leonard  v. 
(Ky.)  98,  33  Am.  Dec.  479;  Peterson  Vredenburgh,  8  Johns.  (N.  Y.)  29,  5 
V.  Russell,  62  Minn.  220,  64  N.  W.  555,  Am.  Dec.  317. 

54  A.  S.  R.  634,  29  L.R.A.  612 ;  Freeh  2.  See  Statute  of  Fratos. 

V.  Yawger,  47  N.  J.  L.  157,  54  Am.  S.  Lent  v.  Padelford,  10  Mass.  230, 

Rep.  123.  6  Am.  Dee.  119. 

18.  Pulliam  v.  Withers,  8  Dana  4.  State  of  Indiana  v.  Woram,  6 
(Ky.)  98,  33  Am.  Dec.  479.  Hill  (N.  Y.)  33,  40  Am.  Dec.  378. 

19.  Wills  V.  Ross,  77  Ind.  1,  40  Am. 
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VIII.  DiBCHAXGie 

33.  In  General. — ^Ab  shown  in  other  parts  of  this  article,  a  guaran- 
tor may  be  discharged  from  liability  if  the  creditor  fails  in  his  duty 
to  pursue  the  principal  debtor,  or  to  notify  the  guarantor  of  the 
debtor's  default*  The  liability  of  a  guarantor  is  strictly  confined 
within  the  bounds  of  his  contract.  The  principal  debtor  and  the 
creditor  can  do  nothing  to  increase  his  liability,  and  an  attempt  on 
their  part  to  interfere  with  the  rights  or  liability  of  the  guarantor 
frequently  results  in  his  discharge  from  all  liability.  Thus,  an  alter- 
ation in  the  terms  of  the  principal  obligation,  or  an  extension  of 
time  for  its  performance,  may  have  the  effect  of  releasing  the  guar- 
antor from  responsibility  on  the  guaranty.*  Any  settled  agreement, 
or  active  interference  by  the  creditor,  whereby  the  guarantor  may 
be  injured  or  subjected  to  increased  risk,  or  deprived  of  or  suspended 
in  the  assertion  of  his  equitable  right  to  force  the  creditor  to  sue 
the  debtor  or  of  his  right  to  occupy  the  attitude  of  the  creditor,  will 
in  equity  release  the  guarantor.^  The  guarantor  has  a  right  to  pre- 
scribe the  exact  terms  upon  which  he  will  enter  into  the  obligation 
and  to  insist  upon  his  discharge  if  those  terms  are  not  observed. 
It  is  not  a  question  whether  he  is  harmed  by  a  deviation  to  which 
he  has  not  assented.  He  may  plant  himself  on  the  technical  obliga- 
tion.® A  guarantor  who  is  induced  by  the  creditor  to  act  to  his 
disadvantage,  may  by  way  of  estoppel  be  discharged  from  liability .• 
Thus,  if  the  creditor  by  mistake  tells  the  guarantor  that  the  prin- 
cipal debt  is  paid,  and  in  consequence  the  guarantor  changes  his 
situation  as  by  surrendering  security,  or  otherwise,  and  thereby  sus- 
tains loss,  he  is  discharged  from  liability  on  the  guaranty.*^  But 
an  inevitable  accident  rendering  impossible  the  performance  of  the 
principal  obligation,  unless  the  accident  can  be  classified  as  an  act 
of  God,  will  not  release  the  guarantor.^*  And  a  guarantor,  like 
other  contractual  parties,  is  not  required  to  insist  upon  all  his  legal 
rights,  but  may  waive  his  rights  either  as  to  the  performance  or  as 
to  the  avoidance  of  the  contract.  After  release  from  liability  by  an 
act  of  the  creditor  or  by  some  other  cause,  the  guarantor  may  waive 
such  discharge  and  re-establish  his  liability  on  the  guaranty.*'  And 
any  defense  accruing  to  him  by  reason  of  the  giving  of  a  note  for 

5.  See  infra,  par.  43  et  seq.  vol.  10,  pp.  769,  770.    See  also  Prin- 

6.  See  infra,  par.  36,  36.  cipal  and  Subbtt. 

7.  Sneed  v.  White,  3  J.  J.  Marsh.  10.  Carpenter    v.    King,    9    Mete. 
(Ky.)  525,  20  Am.  Dec  175.  (Mass.)  511,  43  Am.  Dec.  405. 

8.  W.  B.  Sannders  Co.  v.  Ducker,  11.  Janes  v.  Scott,  59  Pa.  St.  178, 
116  Md.  474,  82  Atl.  154,  Ann.  Cas.  98  Am.  Dee.  328. 

1913C  817.  12.  New  Hampshire  Sav.  Bank  v. 

9.  Field  v.  Sutberiand,  136  la.  218,   Colcord,  15  N.  H.  119,  41  Am.  Dee. 
113  N.  W.  770,  13  L.RA.(N.S.)  576    685. 

and  note.     Bee  generally.  Estoppel, 
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a  debt  guaranteed  by  him  is  waived  if  with  full  knowledge  of  the 
dealings  of  the  parties  he  promises  to  pay  the  note.*' 

34.  Discharge  of  Principal  Obligation. — ^It  ia,  of  course,  true  that 
if  the  principal  obligation  is  satisfied  the  guaranty  is  likewise  satis- 
fied. There  can  be  no  guaranty  if  there  is  no  principal  obligation 
which  is  guaranteed.  But  as  in  other  connections  **  difficulty  is 
sometimes  experienced  in  determining  when  the  principal  debt  is 
satisfied.  It  is  fairly  evident  that  the  giving  of  a  note  which  is  not 
paid  does  not  constitute  a  payment  of  the  original  debt  so  as  to  release 
a  guarantor  thereof,  where  it  was  not  the  intention  of  the  parties 
to  have  the  note  satisfy  the  debt;**  though  such  a  note  may  have 
the  effect  of  constituting  a  binding  extension  of  credit  and  discharge 
the  guarantor  for  that  reason.**  Likewise,  the  parties  are  not  ordi- 
narily affected  by  a  draft  drawn  by  the  principal  debtor  on  the  guar- 
antor for  the  amount  of  the  demand,  which  the  guarantor  refuses 
to  accept,  where  it  does  not  appear  that  the  draft  has  been  accepted 
by  the  creditor  as  payment  of  the  principal  obligation.*'  Nor  is 
the  procurement  of  a  judgment  against  the  principal  debtor  a  satis- 
faction of  the  debt  so  as  to  discharge  the  guarantor.*®  If  a  debt  is 
secured  by  a  mortgage  and  also  by  a  guaranty,  the  foreclosure  of 
the  mortgage  does  not  release  the  guarantor.**  And  where  two  debts 
are  secured  by  mortgages,  payments  by  the  second  mortgagee  to  the 
first  mortgagee  under  the  express  understanding  that  they  do  not 
constitute  payment  will  not  inure  to  the  benefit  of  a  guarantor  of 
the  debt  secured  by  the  first  mortgage.'^  If  the  creditor  has  two  or 
more  obligations,  only  one  of  which  is  guaranteed,  unless  payments 
are  applied  by  the  debtor  on  a  particular  one  of  the  debts,  the  cred- 
itor may  generally  apply  the  payment  on  the  unsecured  obligation 
and  hold  the  guarantor  for  the  full  amount  of  the  guaranty.  If 
the  parties  do  not  expressly  apply  the  payments,  the  court  may  do  so 
by  satisfying  the  earlier  obligation.*  If  a  bank  holds  a  guaranteed 
obligation  of  one  of  its  depositors,  the  guarantor  is  not  released  because 
the  bank  permits  the  debtor  to  deposit  funds  and  draw  checks  against 
them  to  the  benefit  of  other  persons.  The  bank  is  not  required  to 
apply  such  funds  to  the  satisfaction  of  the  obligation  which  is  guar- 

13.  Hotchkiss  v.  Barnes,  34  Conn.   60  Am.  Dec.  498. 

27,  91  Am.  Dec.  713.  18.  White  v.  Smith,  33  Pa.  St.  186, 

14.  See  generally,   Patment.  75  Am.  Dec.  689. 

15.  Scott  v.  Myatt,  24  Ala.  489,  60  19.  Lee  v.  Batler,  167  Mass.  426, 
Am.  Dec.  485;  London,  etc.,  Bank  v.  46 -N.  E.  52,  57  A.  S*  R.  466. 
Parrott,  125  Cal.  472,  58  Pac.   164,  20.  French  v.  Bates,  149  Mass.  73, 
73  A.  S.  R.  64  and  note;  Hotchkiss  21  N.  E.  237,  4  L.R.A.  268. 

V.  Barnes,  34  Conn.  27,  91  Am.  Dec.  1.  London,  etc..  Bank  v.  Parrott,  125 

713;  Fellows  v.  Prentiss,  3  Denio  (N.  Cal.  472,  58  Pac.  164,  73  A.   S:  R. 

Y.)   512,  45  Am.  Dec.  484.  64;  Gard  v.  Stevens,  12  Mich.  292,  86 

16.  See  infra,  par.  36.  Am.  Dec.  52;  Birdsall  v.  Heacock,  32 

17.  Walker  v.  Forbes,  25  Ala.  139,  Ohio  St.  177,  30  Am.  Rep.  572. 
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anteedl*    Generally,  a  guaranty  is  not  discharged  by  a  payment  sub- 
sequently avoided  in  bankruptcy.' 

35.  Alteration  of  Principal  Obligation. — ^Aa  a  general  proposition 
a  material  alteration  in  an  obligation,  made  without  tho  assent  of  a 
guarantor  thereof,  discharges  the  guarantor.*  In  recent  years  the 
courts  have  become  more  lenient  toward  changes  in  the  contract^ 
and  have  adopted  the  rule  that  a  variation  in  the  principal  contract 
which  appears  to  be  wholly  immaterial  and  without  prejudice  to  the 
rights  of  the  guarantor,  will  have  no  effect  on  the  guaranty.*  But 
the  rule  still  seems  to  hold  tiiat  it  is  not  generally  of  importance 
whether  the  change  imposes  a  larger  or  smaller  liability  on  the  guar- 
antor; that  he  undertakes  that  the  principal  debtor  will  perform  a 
certain  obligation,  and  he  cannot  be  held  to  another  obligation  though 
it  is  apparently  more  beneficial  to  him.*  Thus,  if  a  guaranty  is  exe- 
cuted for  the  purpose  of  aiding  one  to  borrow  money  from  a  bank 
to  engage  in  business,  the  guarantor  is  released  if  the  bank,  having 
notice  of  the  purpose  of  guaranty,  applies  a  portion  of  the  money 
thus  raised  to  the  payment  of  a  pre-existing  debt  due  from  the  prin- 
cipal debtor  to  the  bank.'  In  the  same  way  the  liability  of  one 
who  guarantees  the  payment  of  rent  for  the  time  the  lessees  hold 
the  premises  after  the  expiration  of  the  lease  at  the  same  rate  reserved 
in  the  lease,  is  discharged  if  the  lessees  and  the  landlord  enter  into  a 
new  arrangement  by  which  the  lessees  retain  possession  of  the  prem- 
ises after  the  lease  expires,  as  tentfnts  at  will,  with  a  monthly  rent 
different  from  that  mentioned  in  the  leclse.*  But  the  surrender  of 
leased  premises  does  not  discharge  the  guarantor  from  liability  for 
past-due  rent,  where  the  lease  contains  a  provision  for  re-entry  for 
nonpayment  of  rent  and  rent  was  in  arrear  at  the  time  of  the  sur- 
render.* And  if  a  lease  permits  its  assignment  or  the  subletting  of 
the  premises,  such  a  devolution  of  the  interests  of  the  tenant  will 
not  discharge  a  guarantor  of  the  lease. *^  Ordinarily,  the  act  of  the 
creditor  in  requiring  the  principal  debtor  to  pay  a  portion  of  the  debt 

2.  London,  etc.,  Bank  v.  Parrott,  125  Smith,  17  Wend.  (N.  Y.)  179,  31  Am. 
Cal.  472,  58  Pac.  164,  73  A.  S.  R.  Dec.  296 ;  Page  v.  Krekey,  137  N.  Y. 
64.  307,  33  N.  E.  311,  33  A.  S.  R.  731, 

3.  Second  Nat.  Bank  r.  Prewitt,  117  21  L.R.A.  409. 

Tenn.  1,  96  S.  W.  334,  119  A.  S.  E.       7.  Gano    v.    Georgetown    Farmers' 
987,  9  L.R.A.(N.S.)  581  and  note.         Bank,  103  Ky.  508,  45   S.   W.  519, 

4.  Warren  v.  Lyons,  152  Mass.  310,  82  A.  S.  R.  596. 

25  N.  E.  721,  9  L.R.A.  353  and  note;  8.  Warren  v.  Lyons,  152  Mass.  310, 

Page  V.  Krekey,  137  N.  Y.  307,  33  25  N.  E.  721,  9  L.R.A.  353. 

N.  E.  311,  33  A.  S.  R.  731,  21  L,R.A.  9.  Bothfieid   v.   Gordon,   190   Mass. 

409.  567,  77  N.  E.  639,  112  A.  S.-R.  341, 

5.  Chandler  Lumber  Co.  v.  Radke,  5  L.R.A.(N.S.)   764. 

136  Wis.  495,  lUB  N.  W.  185,  22  L.R.A.  10.  Grommes  v.  St.  Paul  Trust  Co., 

(N.S.)  713.  147  III.  634,  35  N.  E.  820,  37  A.  S. 

6.  Warren  v.  Lyons,  152  Mass.  310,  R.  248. 
25  N.  E.  721,  9  L.R.A.  353;  Hunt  y. 
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before  its  maturity  is  not  considered  such  a  material  deviation  from 
the  contract  that  the  discharge  of  the  guarantor  will  result.^^  But  the 
circumstances  may  be  such  that  the  premature  payment  will  em- 
barrass the  principal  debtor  in  the  performance  of  his  obligation ;  if 
such  is  the  case,  the  guarantor  may  be  discharged.^'  Where  a  guar* 
anty  limits  the  amount  for  which  the  guarantor  shall  be  liable  but 
does  not  limit  the  amount  of  credit  to  be  extended  to  the  principal 
debtor,  the  guarantor  is  not  discharged  because  the  creditor  has  ex- 
tended credit  to  the  principal  in  excess  of  the  amount  of  the  guar- 
anty.^* A  guaranty  merely  providing  that  the  guarantor  shall  not 
be  liable  except  for  a  certain  sum  is  construed  as  a  limitation  of  the 
guarantor's  liability^  not  as  a  limitation  of  the  amount  of  credit 
If,  however,  the  guaranty  contains  a  limitation  of  the  amount  of 
credit  to  be  extended,  a  violation  of  such  limit  by  the  creditor  is  a 
material  violation  of  the  guarantor's  rights,  and  he  is  discharged.^^ 
36.  Extension  of  Time. — ^Within  the  rule  stated  in  the  preceding 
paragraph,  that  if  the  creditor  consents  to  a  material  alteration  in 
the  principal  obligation  without  the  assent  of  the  guarantor  thereof, 
the  guarantor  is  discharged  from  liability,  an  extension  of  the  time 
within  which  payment  of  the  principal  obligation  must  be  paid,  if 
binding  on  the  creditor  so  as  to  prohibit  him  from  enforcing  the 
obligation  for  the  extended  period,  constitutes  a  material  alteration.^^ 
So,  while  the  giving  of  a  note  by  the  principal  debtor  to  the  creditor 
for  the  amount  of  the  indebtedness  does  not  generally  constitute  a 
payment  thereof,^^  if  the  note  is  payable  at  a  future  date,  so  as  to 
operate  as  an  extension  of  time  of  payment,  it  discharges  the  guar- 
antor.*^ If,  however,  the  note  is  past  due  when  accepted  by  the 
creditor,  there  is  no  binding  extension  of  credit  and  no  discharge 
of  the  guarantor.*^  And  where  the  guaranty  covers  future  as  well 
as  present  obligations,  the  renewal  of  notes  in  the  ordinary  course 
of  business  does  not  discharge  the  guarantor.**    The  acceptance  by 

11.  Note:  22  L.R.A.(N.S.)  713.  See  also  Bangs  v.  Strong,  7  Hill  (N. 

12.  Chandler  Lumber  Co.  v.  Radke,  T.)  250,  42  Am.  Dec.  64. 

136  Wis.  495, 118  N.  W.  185, 22  L.R.A.  Note:   Ann.  Cas.  1913C  530. 

(N.S.)  713  and  note.  16.  See  supra,  par.  34. 

13.  Carson  v.  Hurst,  137  Ga.  640,  17.  American  Iron,  ete.,  Co.  v.  Beall, 
74  S.  E.  52,  Ann.  Cas.  1913A  1086  and  101  Md.  423,  61  Atl.  629,  4  Ann.  Caa. 
note.  883  and  note;  Fellows  v.  Prentiss,  3 

14.  Note:  Ann.  Cas.  1913A  1090  et  Denio  (N.  T.)  512M5  Am.  Dec.  484; 
seq.  Hunt  v.  Smith,  17  Wend.  (N.  Y.)  179, 

15.  Bishop  V.  Eaton,  161  Mass.  496,  31  Am.  Dec.  296. 

37  N.  E.  665,  42  A.  S.  R.  437;  New       18.  London,  etc.,  Bank  v.  Parrott, 

Hampshire  Sav.  Bank  v.  Colcord,  15  125  Cal.  472,  58  Pac.  164,  73  A.  S.  R. 

N.  H.  119,  41  Am.  Dec.  685 ;  Hunt  v.   64. 

Smith,  17  Wend.  (N.  Y.)  179,  31  Am.       19.  Merchants'  Nat.  Bank  of  White^ 

Dec.   296;   Northern   State   Bank   of  hall  v.  Hall,  83  N.  Y.  338,  38  Am. 

Grand  Forks  v.  Bellamy,  19  N.  D.  509,  Rep.  434. 

125  N.  W.  888,  31  L.R.A.(N.S.)  149. 
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the  creditor  of  interest  from  the  debtor  for  a  period  extending  beyond 
the  maturity  of  the  obligation  may  constitute  an  extension  to  the 
time  when  such  interest  is  earned,  and,  hence,  may  release  a  guar- 
antor.**  The  extension  must  be  supported  by  some  consideration 
which  makes  it  binding,  but  payment  of  interest  in  advance  is  a 
sufficient  consideration.*  A  valid  agreement  between  the  creditor 
and  the  principal  debtor  to  delay  the  issuance  or  enforcement  of  an 
execution  for  a  definite  time,  if  made  after  the  recovery  of  a  judg- 
ment and  without  the  knowledge  of  the  guarantor,  operates  as  an 
extension  of  credit  and  discharges  the  guarantor.*  But  where  judg- 
ment has  not  been  entered,  no  discharge  follows  from  an  agreement 
between  the  creditor  and  debtor  providing  for  the  entry  of  judgment 
and  the  stay  of  execution  for  a  specified  time  not  exceeding  what  the 
debtor  could  have  procured  by  the  ordinary  course  of  proceeding  in 
6ourt.  Such  practice  accelerates  rather  than  delays  the  enforcement 
of  the  obligation.*  Nor,  usually,  is  there  a  discharge  where  the  stay 
of  execution  is  not  founded  on  a  sufiicient  consideration  or  is  for 
an  indefinite  period.*  And,  generally,  an  extension  of  time  does 
not  discharge  the  guarantor  unless  the  agreement  therefor  is  made 
between  the  creditor  and  the  principal  debtor,  as  where  two  creditors 
having  different  claims  against  the  same  debtor  agree  that  the  time 
of  enforcement  of  the  one  guaranteed  shall  be  extended.*  If  the 
guarantor  assents  to  the  extension  of  time  or  if  he  subsequently  iuti- 
fies  the  acts  of  the  parties,  he  is  not  in  a  position  to  take  advantage 
of  the  extension.* 

37,  Laches. — ^As  shown  in  the  preceding  paragraph,  an  extension 
of  the  time  of  payment  is  generally  ineffective  to  discharge  the  guar- 
antor unless  the  creditor  binds  himself  so  that  he  cannot  enforce 
the  obligation  for  a  certain  time,  which  has  the  effect  of  discharging  the 
guarantor.'  So,  where  the  creditor  does  not  bind  himself  to  any 
delay,  mere  laches  in  the  enforcement  of  the  obligation  or  indulgence 
given  to  the  debtor,  does  not  release  the  guarantor.*    That  the  indul- 

20.  See  New  Hampshire  Sav.  Bank  N.  H.  119,  41  Am.  Dec.  685. 

v.  Colcord,  15  N.  H.  119,  41  Am.  Dec.  7.  See  supra,  par.  36. 

685.  8.  San   Diego   First   Nat.   Bank   v. 

1.  In  re  Kelly's  Estate,  173  Mich.  Babcock,  94  Cal.  96,  29  Pac.  415,  28 
492,  139  N.  W.  250,  Ann.  Cas.  1914D  A.  S.  R.  94;  Read  v.  Cutts,  7  Greenl. 
848.  (Me.)  186,  22  Am.  Dee.  184;  Hooper 

2.  Note:  5  L.R.A.(N.S.)  764.  v.  Hooper,  81  Md.  155,  31  Atl.  508, 

3.  Bothfield  v.  Gordon,  190  Mass.  48  A.  S.  R.  496;  Johnson  v.  Planters' 
667,  77  N.  E.  639,  112  A.  S.  R.  341,  Bank,  4  Smedes  &  M.  (Miss.)  165,  43 
5  i1r.A.(N.S.)  764  and  note.  Am.  Dec.  480;   Rucker  v.  Robinson, 

4.  Note:  5  L.R.A.(N.S.)   764.  38  Mo.  154,  90  Am.  Dec.  412;  New- 

5.  French  v.  Bates,  149  Mass.  73,  comb  v.  Hale,  90  N.  Y.  326,  43  Am. 
21  N.  E.  237,  4  L.R.A.  268.  Rep.  173;  Carter  v.  Jones,  40  N.  C. 

6.  Bishop  v.  Eaton,  161  Mass.  496,  196,  49  Am.  Dec.  425;  Marberger  v. 
37  N.  E.  666,  42  A.  S.  R.  437 ;  New  -Pott,  16  Pa.  St.  9,  55  Am.  Dec.  479. 
Hampshire  Sav.  Bank  v.  Colcord,  15 
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gence  given  to  the  principal  debtor  may  work  to  the  disadvantage 
of  the  guarantor  does  not  generally  affect  the  question.     The  gua^ 
antor  nlay  usually  avoid  such  disadvantage  by  paying  the  obligation 
and  himself  pursuing  the  principal  debtor,  or,  under  some  circum- 
stances, by  requiring  the  creditor  to  proceed  against  the  debtor  under 
pain  of  discharging  the  guaranty.*    It  has  been  held,  however,  that 
laches  which  results  in  injury  to  the  guarantor  discharges  him.^* 
38.  Discharge  of  Principal  or  Other  Security. — A  discharge  of  an 
obligation  has  the  effect  of  discharging  an  engagement  such  as  a 
guaranty  which  is  collateral  thereto,^^  but  a  discharge  of  the  prin- 
cipal debtor,  as  distinguished  from  the  obligation,  does  not  always 
have  such  effect.     Thus,  if  the  principal  debtor  is  discharged  by 
operation  of  law,  as  in  bankruptcy,  there  is  no  release  of  the  guar- 
antor.    Likewise,  it  has  been  held  that  if  the  principal  debtor  dies, 
a  discharge  of  his  estate  through  the  failure  of  the  creditor  to  present 
a  claim  within  the  statutory  period  does  not  discharge  a  guarantor 
of  the  debt;  the  theory  of  this  position  being  that  the  guarantor  may 
compel  the  presentment  of  the  claim  in  due  time  and  thus  preserve 
recourse  against  the  estate  of  the  principal,  and  that  if  he  fails  to  do 
so  he  is  at  fault  and  has  no  right  to  throw  the  consequences  of  his 
neglect  on  the  creditor.^-     But  as  a  general  proposition,  where  the 
release  of  the  principal  debtor  is  the  act  of  the  creditor  and  the 
guarantor  does  not  consent  thereto,  the  guarantor  is  discharged ;  *• 
though  to  this  general  rule  an  exception  is  sometimes  recognized  when 
the  principal  obligation  has  matured  and  the  liability  of  the  guaran- 
tor has  become  fixed  and  absolute  at  the  time  of  the  release  of  the 
principal  debtor.**     An  example  of  the  application  of  the  general 
rule  is,  that  where  the  drawer  of  a  bill  of  exchange  is  discharged 
through  the  neglect  of  the  holder  to  present  it  for  payment,  a  guar- 
antor thereof  is  also  discharged.**    So,  if  the  creditor  releases  other 
security  which  he  has  for  the  same  oblig^ion,  a  guarantor  is  gen- 
erally discharged,  at  least  pro  tanto.     If  the  guarantor  is  compelled 
to  pay  the  debt,  he  would,  as  a  general  rule,  become  subrogated  to 
the  rights  of  the  creditor  to  such  collateral  security,**  and  the  act 
of  the  creditor  in  depriving  him  of  such  right  of  subrogation  dis- 
charges him,  at  least  to  the  extent  of  the  value  of  the  collateral.*' 

9.  See   infra,   par.    53.  14.  Frost  v.  Harbert,  20  Idaho  336, 

10.  In  re  Kelly's  Estate,  173  Mich.  118  Pac.  1095,  38  LJl.A.(N.S.)  875- 
492,  130  N.  W.  250,  Ann.  Gas.  1914D  15.  Philips  v.  Astling,  2  Taunt.  206, 
848.  11  Rev.  Rep.  547,  4  Eng.  Rul.  Cas. 

11.  See  supra,  par.  34.  477.    See  generally,  Bills  and  Notes, 

12.  Johnson   v.    Planters'    Bank,    4  vol.  3,  p.  1176. 
Smedes  &  }S..  (Miss.)  165,  43  Am.  Dec.       16.  See  infra,  par.  54. 

480.    See  also  Minter  v.  Mobile  Branch       17.  Fellows  v.  Prentiss,  3  Denio  (N. 

Bank,  23  Ala.  762,  58  Am.  Dec.  315.  Y.)  512,  45  Am.  Dec.  484.     See  also, 

13.  Note:  38  L.R.A.(N.S.)  875  et  New  Hampshire  Sav.  Bank  v.  Colcord, 
seq.  15  N.  H.  119,  41  Am.  Dec.  685. 
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But  where  the  creditor  does  not  actively  discharge  the  collateral,  but 
it  depreciates  in  value,  the  liability  of  the  guarantor  is  not  affected 
if  there  was  no. negligence  by  the  creditor  and  the  delay  in  realiz- 
ing on  the  collateral  was  not  unreasonable,  and  no  request  was  made 
by  the  guarantor  for  realization  on  the  collateral.^*  The  right  of 
contribution  between  co-guarantors  is  also  protected  by  the  law ;  and, 
if  the  creditor  releases  one  of  several  guarantors,  they  are  all  released, 
at  least  pro  tanto.^* 

39.  Death;  Dissolution  of  Corporation, — Unless  its  terms  require  a 
different  construction,  a  continuing  guaranty  not  founded  on  a  con- 
sideration moving  to  the  guarantor  is  revocable  at  the  will  of  the 
guarantor.*^  Such  a  guaranty  is,  in  effect,  an  offer  by  the  guarantor 
to  pay  the  guarantee  for  such  credit  as  he  may  extend  to  the  prin- 
cipal. It  is  in  the  nature  of  an  offer  to  contract^  for  no  contract 
is  consummated — no  consideration  passing — until  the  credit  is  ex- 
tended. It  is  not  an  executed  contract  with  reference  to  the  future 
for  it  is  wanting  in  one  of  the  essential  elements  of  a  contract,  viz., 
mutuality.^  Hence  such  a  guaranty  is  revoked  by  the  death  of  the 
guarantor,  and  credit  cannot  be  extended  on  the  faith  thereof  after 
notice  of  the  death.*  Thus,  if  a  mortgage  is  given  to  secure  the 
payment  for  goods  sold  to  a  third  party,  it  does  not  cover  goods  sold 
after  the  death  of  the  mortgagor.'  So,  too,  a  guaranty  of  the  interest 
on  a  note  ceases  upon  the  death  of  the  guarantor.*  Nor  is  it  mate- 
rial that  the  instrument  provides  that  it  shall  continue  until  written 
notice  shall  be  given  of  its  termination;  such  a  provision  affects  the 
mode  by  which  the  guarantor  may  revoke  the  guaranty,  but  does 
not  prevent  its  revocation  by  death.*  It  is  quite  generally  held  that 
the  creditor  may  continue  to  extend  credit  on  the  faith  of  the  guar- 
anty until  he  receives  notice  of  the  death  of  the  guarantor.®  Any 
notice,  however,  which  brings  the  fact  to  the  knowledge  of  the  guar- 

18.  F'mt  National  Bank  v.  Waddell,  D.  42,  49  L.  J.  Q.  B.  204,  41  L.  T.  N. 
74  Ark.  241,  85  S.  W.  417,  4  Ann.  S.  798,  28  W.  R.  355,  21  Eng.  Rul.^ 
Cas.  818.  Cas.  663  and  note. 

19.  Gordon  v.  Moore,  44  Ark.  349,  Notes:  22  A.  S.  R.  814;  23  L.R.A. 
51  Am.  Rep.  606.  See  infra,  par.  55,  709 ;  2  British  Rul.  Cas.  940  et  seq. 
as  to  contribution.  3.  Hyland  v.  Habich,  150  Mass.  112, 

20.  See  infra,  par.  40.  22  N.   E.   765,  15  A.   S.  R.  174,   6 

1.  Aitken  v.  Lang,  106  Ky.  652,  51   L.R.A.  383. 

S.  W.  154,  90  A.  S.  R.  263;  Merritt  4.  Merritt  v.  Haas,  106  Minn.  275, 

V.  Haas,  106  Minn.  275,  118  N.  W.  118  N.  W.  1023,  119  N.  W.  247,  21 

1023,  119  N.  W.  247,  21  L.R.A.(N.S.)  L.R.A.(N.S.)  153. 

153.  5.  Jordan  v.  Dobbins,  122  Mass.  168, 

2.  Aitken  v.  Lang,  106  Ky.  652,  51  23  Am.  Rep.  305. 

S.  W.  154,  90  A.  S.  R.  263;  Jordan  v.       6.  Ga;  v.  Ward,  67  Conn.  147,  34 
Dobbins,  122  Mass.  168,  23  Am.  Rep.   Atl.  1025,  32  L.R.A.  818 ;  Menard  v. 
305 ;  In  re  Kelly's  Estate,  173  Mich.   Scudder,  7  Le.  Ami.  385,  56  Am.  Dec. 
492,  139  N.  W.  250,  Ann.  Cas.  1914D   610. 
848;  Coulthart  v.  Clementson,  5  Q.  B. 
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antee  is  deemed  sufficient.'  And  there  is  authority  for  the  view 
that  the  burden  is  on  the  creditor  to  discover  whether  the  guarantor 
is  alive  at  the  time  of  the  extension  of  the  credit  and  that  he  can- 
not hold  the  estate  of  the  guarantor  if  he  furnishes  the  credit  in 
question  without  knowledge  of  the  death  of  the  guarantor.®  Where 
the  consideration  for  the  guaranty  moves  to  the  guarantor  and  is 
for  an  entire  course  of  future  dealing,  it  is  not  revocable  by  the  guar- 
antor and  survives  his  death,  unless  the  contract  shows  a  contrary 
intention.**  And  the  general  rule  seems  to  be  that  any  absolute  guar- 
anty upon  an  entire  consideration  survives.^®  If,  however,  such  a 
guaranty  does  not  indicate  its  duration,  it  is  construed  as  remain- 
ing in  force  for  a  reasonable  time,  and,  if  a  reasonable  time  elapses 
before  the  death  of  the  guarantor,  the  guaranty  is  no  longer  in  eflFect.** 
And  in  a  particular^  case  a  guaranty  of  dividends  on  stock  may  be 
construed  as  implying  the  continuance  of  the  life  of  the  corporation 
and  may  be  deemed  revoked  by  the  dissolution  of  the  corporation.*' 
40,  Revocation. — A  guaranty  based  on  no  consideration  moving 
to  the  guarantor,  which  contemplates  future  credit  to  be  extended 
to  another  and  which  is  thus  continuing  in  character,  is  subject  to 
revocation  by  the  guarantor,  and  he  is  not  liable  for  credit  extended 
to  the  principal  debtor  after  the  creditor  has  received  notice  of  tlie 
revocation.**  Of  course,  the  guarantor  cannot  revoke  the  guaranty 
so  as  to  escape  liability  for  credit  already  extended,  but  as  to  future 
credit  the  guaranty  is  considered  to  be  but  little  more  than  an  oflfer 
to  guarantee  which  the  guarantor  may  withdraw  at  his  pleasure.** 
The  creditor  may  recover  for  all  advances  made  before  he  receives 
notice  of  the  revocation,  but  the  giving  of  the  notice  limits  the  guar- 

Notes :  2  L.R. A.  184 ;  23  L.R. A.  709 ;  11.  Rotch  v.  French,  176  Mass.  1, 

Ann.  Cas.  1914D  853.  56  N.  E.  893,  79  A.  S.  R.  292. 

7.  Gay  v.  Ward,  67  Conn.  147,  34  12.  Lorillard  v.   Clyde,  142   N.  Y. 

Atl.  1025,  32  L.R.A.  818.  456,  37   N.   E.  489,  24  L.R.A.   113. 

,     8.  Aitken  v.  Lang,  106  Ky.  652,  51  IS.  Saint  v.  Wheeler,  etc.,  Mfg.  Co., 

S.  W.  154,  90  A.  S.  R.  263;  Jordan  95  Ala.  362,  10  So.  539,  36  A.  S.  R. 

V.  Dobhins,  122  Mass.  168,  23  Am.  Rep.  210 ;  Mamerow  v.  National  Lead  Co., 

305.  206  111.  626,  69  N.  E.  504,  99  A.  S, 
Notes:    Ann.    Cas.    1914D    852;    2  R.  196;  Aitken  v.  Lang,  106  Ky.  652, 

British  Rul.   Cas,  943.  51  S.  W.  154,  90  A.  S.  E.  263;  Menard 

9.  Kernochan  v.  Murray,  111  N.  Y.  v.  Soudder,  7  La.  Ann.  385,  56  Am. 

306,  18  N.  E.  868,  7  A.  S.  R.  744,  2  Dec.  610;  Jordan  v.  Dobbins,  122  Mass. 
L.R.A.  183 ;  Lloyd's  v.  Harper,  16  Ch.  168,  23  Am.  Rep.  305 ;  Singer  Mfg. 
D.  290,  50  L.  J.  Ch,  140,  1  Eng.  RuL  Co.  v.  Draughan,  121  N.  C.  88,  28 
Cas.  686.  S.  E.  136,  61  A.  S.  R.  657. 

Note:  22  A.  S.  R.  814.  Note:  3  Eng.  RuL  Caa.  554. 

10.  Lloyd's  V.  Harper,  16  Ch.  D.  290,       14.  Saint  v.  Wheeler,  etc.,  Mfg.  Co., 
50  L.  J.  Ch.  140, 1  Eng.  Rul.  Cas.  686.   95  Ala.  362,  10  So.  539,  36  A.  S.  R. 

Notes:   23   L.R.A.   709;  45  L.R.A.   210;   Aitken  v.  Lang,  106  Ky.   652, 
(N.S.)  350;  Ann.  Cas.  1914D  855;  2   51  S.  W.  154,  90  A.  S.  R.  263, 
British  Rul.  Cas.  937  et  seq. 
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antor'sL  liability  to  the  credits  already  given,^*    As  is  stated  elsewhere 
the  death  of  the  guarantor  generally  operates  to  revoke  the  guaranty.^^ 

41.  Merfer. — ^A  guaranty  implies  the  existence  of  three  parties, 
two  of  whom  are  parties  to  the  guaranty  and  the  third  is  the  prin- 
cipal debtor  whose  obligation  is  guaranteed.^^  Generally;  therefore, 
a  guaranty  is  extinguished  if  the  obligation  guaranteed  is  transferred 
by  the  creditor  to  the  guarantor.  Thus,  if  the  guarantor  of  a  mort- 
gage dies  and  the  mortgage  is  thereafter  assigned  to  his  representa- 
tives, the  guaranty  is  extinguished  and  is  not  revived  by  an  assignment 
of  the  mortgage  made  by  such  representatives  to  a  third  person.^^ 
But,  in  iixB  absence  of  evidence  to  show  that  a  new  guaranty  was 
designed  to  destroy  a  former  one,  it  is  not  deemed  to  have  been  given 
in  renewal  thereof,  or  as  a  substitute  therefor,  and  is  regarded  as  an 
independent  and  distinct  agreement.^*  So,  a  guaranty  is  not  extin- 
guished by  a  later  guaranty  signed  by  the  former  guarantor  and 
another,  where  there  is  nothing  to  show  that  the  later  guaranty  was 
not  cumulative.*^  Nor  does  the  mere  acceptance  of  a  guaranty  of 
a  corporate  indebtedness  for  one  year  extinguish  the  liability  of  the 
makers  of  a  similar  instrument  executed  the  preceding  year.^ 

IX.  Rembdiss 

Exhaustion  of  Remedies  against  Principal 

42.  Abaohite  Guaranty. — On  an  absolute  guaranty  the  guarantor 
is  unconditionally  bound  to  satisfy  the  obligation  at  its  maturity. 
There  is  no  obligation  on  the  part  of  the  creator  to  proceed  against 
the  principal  debtor,  and  if  the  latter  fails  to  pay,  an  action  may 
generally  be  maintained  against  the  guarantor,  without  a  demand  or 
legal  proceedings  against  the  principal.*    Nor  is  a  creditor,  before 

15.  Mameraw  v.  National  Lead  Co.,  91  Am.  Dec  519;  MeCarroll  v.  Red 
206  lU.  626,  69  N.  E.  504,  99  A.  S.  R.  Diamond  Clothing  Co.^  105  Ark.  443, 
196.  151  S.  W.  1012,  43  Lit.A.(N.S.)  475; 

16.  See  supra,  par.  39.  Tyler  v.  Waddingha^a,  .58  Conn.  375, 
17*  See  supra,  par.  2,  15,  20  Atl.  335,  8  L.B.A.  657;  Garland  v. 
18.  Fluck  V.  Hager,  51  Pa.  St.  459,  Gainee,  73  Conn.  662,  49  Atl.  19,  84 

91  Am.  Dec.  132.  A.  S.  R.  182;  Fegley  t.  Jennings,  44 

la  Waterioo  First  National  Bank  Fla.  203,  32  So.  873,  103  A.  S.  R. 

V.  Story,  200  N.  Y.  346,  93  N.  E.  940,  142 ;  Taussig  v.  Reid,  145  111.  488,  32 

21  Ann.   Cas.  542,  34  L.RAl.(N.S.)  N.  E.  918,  36  A.  S.  R.  504;  Griffin  v. 

154.  Seymour,  15  la.  30,  83  Am.  Dec.  396; 

20.  liumiansky  v.  Tassier,  213  Mass.  Read  v.  Cutts,  7  Greenl.   (Me.)   186, 

182,  99  N.  E.  1051,  Ann.  Cas.  1913E  22  Am.  Dec.  184;  Flynn  v.  American 

1049.  Banking,  etc.,  Co.,  104  Me.  141,  69 

.    1.  Waterloo  First  National  Bank  v.  Atl.  771,  129  A.  S.  R.  378, 19  L.R.A. 

Story,  200  N.  Y.  346,  93  N.  E.  940,  (N.S.)  428;  Wood  Reaping,  etc.,  Co. 

21   Ann.   Cas.   542,  34  LJt.A.(N.S.)  v.  Ascher,  103  Md.  133,  62  Atl.  1023, 

154.  115  A.  S.  R.  343;  Peterson  v.  Russell, 

2.  Killian  v.  Ashley,  24  Ark.  511,  62  Minn.  220,  64  N.  W.  555,  54  A. 
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proceeding  against  the  guarantor,  under  any  legal  obligation  to  resort 
to  securities  given  by  the  principal  debtor.*  Thus,  if  one  trans* 
fers  a  mortgage  with  a  guaranty  of  the  payment  of  the  principal 
and  interest  in  the  absence  of  a  stipulation  on  the  question,  he  cannot 
insist  that  the  purchaser  proceed  against  the  mortgagor  or  the  prem- 
ises.* So,  where  the  payee  of  a  note  transfers  it  with  an  uncondi- 
tional guaranty  that  it  will  be  paid  out  at  maturity,  no  obligation 
devolves  upon  the  holder  to  use  due  diligence  to  collect  it  from  the 
maker.*  And  a  guaranty  that  a  note  is  good  and  will  be  paid,  is 
broken  as  soon  as  made  if  it  is  illegal  for  want  of  consideration, 
and  the  creditor  may  proceed  against  the  guarantor  without  main- 
taining an  unsuccessful  action  against  the  principal.*  But  due  dili- 
gence in  the  pursuit  of  the  principal  must  not  be  confused  with 
diligence  necessary  to  render  him  legally  chargeable  for  the  debt  or 
to  prevent  his  discharge.' 

43.  Guaranty  of  Collection. — ^The  legal  efiFect  of  a  guaranty  of  col- 
lection is  different  from  that  of  an  absolute  guaranty.  A  conditional 
guaranty  of  this  nature  implies  that  the  creditor  will  make  diligent 
effort  to  enforce  the  collection  of  the  obligation  from  the  principal 
debtor.  The  liability  of  the  guarantor  does  not  commence  until 
the  creditor  has  taken  the  required  steps  against  the  principal  debtor; 
and  if  the  creditor  unreasonably  neglects  to  proceed  against  the 
principal,  the  guarantor  is  discharged.®  So,  where,  upon  the  trans- 
fer of  a  note  secured  by  a  mortgage,  the  transferor  guarantees  its 

S.  R.  634,  29  L.R.A.  612;  Merritt  v.  A.  S.  R.  378,  19  L.R.A.(N.S.)   428; 

Haas,  106  Minn.  275, 118  N.  W.  1023,  Newcomb  v.  Hale,  90  N.  Y.  326,  43 

119  N*  W.  247,  21  L.R.A.(N.S.)  153;  Am.  Rep.  173. 

Paker  v.  Kelly,  41  Miss.  696,  93  Am.  5.  Cobb  v.  Little,  2  Greenl.   (Me.) 

Dec.  274;  Huff  v.  Slife,  25  Neb.  448,  261,  11  Am.  Dec.  72.    See  also,  Bills 

41   N.   W.   289,   13   A.    S.    R.    497;  and  Notes,  vol.  3,  p.  1189. 

Bank  of  Newbury  v.  Sinclair,  60  N.  6.  Koch  v.  Melbom,  26  Pa.  St.  89, 

H.  100,  49  Am.  Rep.  307 ;  Woolley  v.  64  Am.  Dec.  685. 

Sergeant,  8  N;  J.  L.  262,  14  Am.  Deo.  7.  See  supra,  par.  38. 

419;   AUen   v.   Rightmere,   20   Johns.  8.  Walker  v.  Forbes,  25  Ala.  139, 

<N.  Y.)  365,  11  Am.  Dec.  288;  Voor-  60  Am.  Dec.  498;  Cowles  v.  Pick,  55 

bees  V.  Porter,  134  N.  C.  591,  47  S.  Conn.  251,  10  AtL  569,  3  A.  S.  E. 

E.  31.  65  L.R. A.  736 ;  Castle  v.  Rickly,  44 ;  Peck  v.  Frink,  10  la.  193,  74  Am. 

44  Ohio  St.  490,  9  N.  E.  136,  58  Am.  Dec.  384;  Carlisle  v.  Chambers,  4  Bush 

Rep.  839;  Walton  v.  Mascall,  13  M.  (Ky.)  268,  96  Am.  Dee.  304;  Bosman 

&  W.  452,  14  L.  J.  Exch.  54,  4  Eng.  v.  Akeley,  39  Mich.  710,  33  Am.  Rep. 

Rul.  Cas.  483  and  note.  447;    Central   In  v.    Co.   v.   Miles,   56 

•    Note:  105  A.  S.  R.  516.  Neb.  272,  76  N.  W.  566,  71  A.  S.  R. 

3.  Fegley  v.  Jennings,  44  Fla.  203,  681;  Moakley  y.  Riggs,  19  Johns.  (N. 
'32  So.  873,  103  A.  S.  R.  142;  Mer-  Y.)    69,  10  Am.  Dec.  196;   Craig  v. 

ritt  V.  Haas,  106  Minft.  275,  118  N.  Parkis,  40  N.  Y.  181,  100  Am.  Dec. 

W.  1023,  119  N.  W.  247,  21  L.R.A.  469  and   note;   McMurray  v.   Noyes, 

(N.S.)  153.  72  N.  Y.  523,  28  Am.  Rep.  180. 

4.  Flyiin  v.  American  Banking,  etc..  Note:  64  A.  S.  R.  395. 
Co.,  104  Me.  141,  69  AU.   771,  129 
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collection,  the  holder  cannot  maintain  an  action  on  the  guaranty 
until  he  has  resoxted  to. the  principal  debtor  and  also  to  the  mortgage 
security.^  It  may  not  be  necessary  to  proceed  against  the  principal 
debtor  where  he  is  insolvent  ^^  or  has  removed  from  the  state  with- 
out leaving  any  property  therein.^*  However,  if  the  principal  debtor 
leaves  property  in  the  state  subject  to  attachment,  the  creditor  should 
exhaust  his  remedy  against  such  property  before  enforcing  the  obli- 
gation of  the  guarantor.^^  The  requirement  that  the  remedy  against 
tiie  principal  debtor  must  be  exhausted  necessarily  forbids  the  creditor 
from  maintaining  a  joint  action  against  the  debtor  and  guarantor 
for  the  collection  of  the  debt.**  It  has  been  said  that  the  burden  of 
proof  is  on  the  guarantor  to  show  the  creditor's  lack  of  diligence 
in  proceeding  gainst  the  principal  debtor,**  but  it  is  more  rea3on' 
able  to  hold  that  the  proceeding  against  the  principal  is  a  condition 
precedent  to  the  guarantor's  liability  and  that  the  creditor  must  prove 
the  performance  of  such  condition.** 

44.  Insolvency  of  Principal  Debtor. — The  rule  that  an  absolute 
guaranty  may  be  enforced  without  previous  recourse  against  the  prin- 
cipal debtor,**  is  followed,  regardless  of  whether  the  principal  debtor 
is  solvent  or  insolvent.*'  Even  where  the  law  normally  requires  a 
demand  upon  the  principal  debtor  and  the  commencement  of  legal 
proceedings  in  case  of  default,  an  exception  is  sometimes  indulged 
where  the  principal  debtor  is  insolvent  at  the  time  of  the  maturity 
of  the  principid  obligation.*^  So  if  the  principal  debtor  in  an  insol- 
vent corporation  the  creditor  is  not  bound  to  enforce  the  individ- 
ual liability  of  the  stockholders  before  resorting  to  the  guaratitor.*® 
Some  courts,  however,  hold  that  the  only  legal  evidence  that  the 
principal  obligation  cannot  be  collected  of  the  principal  debtor  is 
the  return  unsatisfied  of  an  execution  against  him,  and  hence  that 
before  resort  can  be  had  to  the  guarantor  the  creditor  must  pursue 
the  principal  debtor  to  judgment  and  execution.*^    The  test  of  one's 

9.  Dewey  v.  W.  B.  Clark  Invest.  Co,,  er,  103  Md.  133,  62  Atl.  1023,  115 
48  Minn.  130,  60  N.  W.  1032,  31  A.   A.   S.  R.  343. 

S.  R.  623.  18.  Allen  v.   Rundle,   50   Conn.   0, 

10.  See  infra,  par.  44.  ^  Am.  Rep.  599;  German  Sav.  Bank 
.Ji;  ^r.L  Z^^^'J'^n^^^'  ^^'  ^-  I>rake  Roofing  Co.,  112  la.  184, 
^^?' y -.  ^l'..^ '^a  o   onc^  83  N.  W.  960,  84  A.  S.  R.  335,  51 

12.  Note:  64  A.  B.  B,  395.  ^.r j^  758;  Skofield  v.  Haley,  22  Me. 

vf •  ^  ?i  5?V%fifi'  St   ?  1«4'   38   Am.   Dec.   307;  Bra^^kett  v. 

^""^^Qi^'o  ^^  ^'  ^'    ^l'  A'  Rich,  23  Minn.  485,  23  Am.  Rep.  703; 

B.  681.    See  generally,  infra,  par.  48.    ,    ^  .  a    ^  en  h     <s7  tToKo  a 

14.  Cowan  rRobert^,  134  N.  C.  415,  ^^^^J"  ^cott,  59  Pa.  St.  178,  98  Am. 

46  S.  E.  979,  101  A.  S.  R.  845,  65  ^^^  f28. 

LJt  A.  729.  Note:  64  A«  S.  R.  398.   • 

15.  Allen  ▼.  Rundle,  50   Conn.  9,      l^-  National   Loan,    etc,    Ass'^    v. 

47  Am.  Rep.  599.  ^        lichtenwalner,  100  Pa.   St.   100,  45 

16.  See  supra,  par.  42.  Am.  Rep.  359. 

17.  Wood  Reaping,  etc.,  Co.  y.  ABeb-      20.  Bosman  v^  Akdey,  39  Miofa.  710, 
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solvency  is,  what  could  be  recovered  under  an  execution,  not  what 
he  would  voluntarily  do,  and  the  guarantor  cannot  defend  the  action 
by  evidence  showing  the  character  of  the  principal  debtor  for  honesty 
and  that  he  always  paid  his  debts.^ 

Notice  to  and  Demand  on  Ouarantor 

45.  Notice  of  Principal's  Default. — ^If  the  guaranty  is  absolute  and 
refers  to  a  preexisting  or  definite  obligation,  notice  to  the  guarantor 
of  the  default  of  the  principal  debtor  is  not  usually  necessary.*  But 
such  notice  must  be  given  where  the  obligation  was  not  fully  incurred 
a^  the  time  of  the  exeoution  of  the  guaranty  and  the  amount  thereof 
is  not  d^nitely  known  to  the  guarantor.'  Notice  wmsi  also  be  given 
of  a  guaranty  of  the  solvency  of  the  principal  debtor,*  and  of  a  guar- 
anty of  the  coUectability  of  a  note,*  though  in  the  latter  case  it  seems 
to  be  sufficient  to  notify  the  guarantor  of  failure  to  collect  from  the 
principal  debtor  after  due  diligence  on  the  part  of  the  creditor.* 
The  contract  of  guaranty  may,  of  course,  contain  a  provision  requir- 
ing notice  of  the  default  of  the  principal  debtor,'  or  may  waive 

33  Am.  Rep.  447;  Craig  v.  Parkis,  40       3.  Walker  v.  Forbes,  25  Ala.  139, 

N.  Y.  181,  100  Am.  Rep.  469.  60  Am.  Dec.  498 ;  Lane  v.  Levillian, 

Note:  64  A.  S.  R.  398.  4  Ark.  76,  37  Am.  Dec.  769;  Killian 

1.  Janes  v.  Scott,  59  Pa.  St.  178,  v.  Ashley,  24  Ark.  511,  91  Am.  Dec. 
98  Am.  Dec.  328.  519 ;  Taussig  v.  Reid,  145  111.  488,  32 

2.  Donley  v.  Camp,  22  Ala.  659,  58  N.  E.  918,  36  A.  S.  R.  504:  Mamerow 
Am.  Dec.  274;  Killian  v.  Ashley,  24  v.  National  Lead  Co.,  206  111.  626,  69 
Ark.  511,  91  Am.  Dec.  519;  Fegley  v.  N.  E.  504,  99  A.  S.  R.  196;  Milroy 
Jennings,  44  Fla.  203,  32  So.  873,  v.  Quinn,  69  Ind.  406,  35  Am.  Rep. 
103  A.  S.  R.  142;  Peck  v.  Frink,  10  227;  Ward  v.  Wilson,  100  Ind.  52,  50 
la.  193,  74  Am.  Dec.  384;  Van  Baren  Am.  Rep.  763;  Montgomery  v.  Kel- 
Coimty  V.  American  Surety  Co.,  137  logg,  43  Miss.  486,  5  Am.  Rep.  508; 
la.  490,  115  N.  W.  24,  126  A.  S.  R.  Beebe  v.  Dudley,  26  N.  H.  249,  59  Am. 
290;  Reed  v.  Cutts,  7  Greenl.  (Me.)  Dec.  341.  Compare  Lowe  v.  Beck- 
186,  22  Am.  Dec.  184;  Heyman  v.  with,  14  B.  Mon.  (Ky.)  184,  58  Am. 
Dooley,  77  Md.  162,  26  Atl.  117,  20  Dec,  659;  Newcomb  v.  Klo^ten,  77 
L.R.A.  257  and  note;  Welch  v.  Walsh,  N.  J.  L.  791,  74  Atl.  511,  39  LJt.A. 
177  Mass.  555,  59  N.  E.  440,  83  A.    (N.S.)  724. 

S.  R.  302  and  note,  52  L.R.A.  782;  Notes:  105  A.  S.  R.  517;  20  LR.A. 

Baker  v.  Kelly,  41  Miss.  696,  93  Am.  258. 

Dec.  274;  Bank  of  Newbury  v.  Sin-  4.  Corbit  v.  Bank  of  Smyrna,  2  Har. 

dair,   60   N.   H.   100,  49   Am.   Rep.  (Del.)   235,  30  Am.  Dec.  635;  Lem- 

307;  WooUey  v.  Sergeant,  8  N.  J.  L.  mert  v.  Guthrie,  69  Neb.  499,  95  N.  W. 

262,  14  Am.  Dec.  419;  Allen  v.  Right-  1046,  111   A.   S.   R.  661,  62  L.RjL 

mere,  20  Johns.  (N.  Y.)  365,  11  Am,  954. 

Dec.  288;  Clay  v.  Edgerton,  19  Ohio  5.  Note:  20  L.R.A.  261. 

St.  549,  2  Am.  Rep.  422;   Castle  v.  6.  Brackett  v.  Rich,  23  Minn.  485, 

RicHy,  44  Ohio  St.  490,  9  N.  E.  136,  23  Am.  Rep.  703. 

58  Am.  Rep.  839;  Austin  v.  Richard-  Note:  64  A.  S.  R.  401. 

son,  3  Call  (Va.)  201,  2  Am.  Dec.  543.  7.  Wadsworth    v.    Allen,    8    Grat. 

Note:  105  A.  S.  R.  516.  <Va.)  174, 56  Am.  Dee.  187. 
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such  right^  The  time  in  which  the  notice  shall  be  given  depends 
on  the  circumstancee  in  each  particular  case.*  It  mast  be  given 
within  a  reasonable  time,  but  the  same  strictness  is  not  required  as 
in  the  case  of  notice  to  an  indorser  of  nonpayment  of  a  negotiable 
instrument**  If  the  guaranty  provides  for  ''reasonable"  notice,  the 
sufflciency  of  the  notice  in  question  may  be  a  question  for  the  jury." 
46.  Considerations  Requiring  or  Dispensing  with  Notice. — The 
reason  for  requiring  notice  of  default  in  the  case  of  a  future  credit, 
is  that,  without  such  notice,  the  guarantor  will  not  know  the  extent 
of  his  liability  and  cannot  effectively  protect  himself  from  loss.** 
Where,  therefore,  no  advantage^  can  be  procured  from  knowledge  of 
the  default  of  the  debtor,  as,  for  example,  where  he  is  insolvent,  a 
failure  to  give  notice  to  the  guarantor  is  not  a  defense  to  an  action 
on  the  guaranty.*'  So,  the  notice  is  not  a  condition  precedent  to 
the  liability  of  the  guarantor  and  the  want  of  notice  is  a  defense 
only  so  far  as  loss  or  damage  is  sustained  thereby.*^  The  burden  of 
proof  is  upon  the  guarantor  to  show  the  failure  of  the  creditor  to 
give  the  notice  of  default  and  that,  by  reason  of  such  failure,  the 
guarantor  has  sustained  injury.*^  And  failure  to  give  notice  is 
excused  where  the  guarantor  actually  acquires  notice  from  an  inde- 
pendent source  or  where  it  is  his  duty  under  the  law  to  take  notice.*' 

8.  Lemmert  v.  Onthrie,  69  Neb.  499,  tional  Lead  Co.,  206  ID.  626,  69  N. 
96  N.  W.  1046,  111  A.  S.  R.  561,  62  E.  504,  99  A.  S.  R.  196;  Ward  v. 
UR.A.  954.  Wilson,   100   Ind.  52,   50   Am.   Rep. 

9.  Taussig  y.  Reid,  145  HI.  488,  32  763;  Van  fiuren  County  v.  American 
N.  E.  918,  36  A.  S.  R.  504.  Surety  Co.,  137  la.  490,  115  N.  W. 

10.  Note:  105  A.  S.  R.  519.  24,   126  A.    S.   R.   299;   Brenner  v. 

11.  Wadsworth  v.  Allen,  8  Grat.  Weaver,  1  Kaa.  468,  83  Am.  Dec. 
(Va.)  174,  56  Am.  Dec.  137.  444;  Bishop  v.  Eaton,  161  Mass.  496, 

12.  Mamerow  v.  National  Lead  Co.,  37  N.  E.  665,  42  A.  S.  R.  437;  Lem- 
206  ni.  626,  69  N.  E.  504,  99  A.  8.  mert  v.  anthric^  69  Neb.  499,  95  N. 
R.  196 ;  Milxoy  v.  QttiDn,  69  Ind.  406,  W.  1046,  111  A.  S.  R*  561,  62  UR. A. 
35  Am,  Rep.  227;  Beebe  v.  Dud^y,  954;  Beebe  v.  Dudley,  26  N.  H.  249, 
26  N.  H.  249,  59  Am,  Dec.  341.  59  Am.  Dec.  341 ;  Union  Bank  of  Lou- 

18.  Walker  v.  Forbes,  25  Ala.  139,  isiana  v.  Coster,  3  N.  Y.  203,  53  Am. 
60  Am.  Dec  498;  Taussig  v.  Reid,  145  Dec.  280;  State  Bank  t.  Knotts,  10 
BL  •^8,  32  N.  £.  918,  36  A.  S.  R.  Rich.  L.  (S.  C.)  543,  70  Am.  Dec. 
604;  Montgomery  v.  KeUogg,  43  Miss.  234. 

486,  5  Am.  Rep.  508;  Van  Doren  v.  Notes:  105  A.  S.  R.  519;  20  L.R.A. 
Tjadcr,  1  Nev.  380,  90  Am.  Dee.  498;  263. 

Beebe  v.  Dudley,  26  N.  H.  249,  69  15.  Mamerow  v.  National  Lead  Co., 
Am.  Dee.  341;  Qibba  v.  Cannon,  9  206  III*  626,  69  N.  £.  504,  99  A. 
Serg.  &  R.  (Pa.)  198,  11  Am.  Dee.  S.  R.  196;  Union  Bank  of  Louisiana 
699  and  note;  Janes  t.  Seott,  59  Pa.  v.  Coster,  3  N.  Y.  203,  53  Am.  Dee. 
Bt.  178,  98  Am.  Dee.  328.  280. 

Notes :  105  A.  S.  R.  519 ;  20  L.R.A«  16.  Mamerow  v.  National  Lead  Co., 
263.  206  lU.  626,  69  N.  E.  504,  99  A.  S. 

14.  Walker  v.  Forbes,  25  Ala.  139,  R.  196. 
60  Am.  Dec.  498;  Mjunerow  ▼.  Na^ 
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47.  Demand. — The  question  whether  the  creditor  must  make  a 
demand  on  the  guarantor  before  maintaining  an  action  on  the  guar- 
anty has  not  received  much  attention  from  the  courts.  It  eeems, 
however,  that  in  the  absence  of  any  stipulation  in  the  guaranty  pro- 
viding for  a  demand  there  is  generally  no  obligation  on  the  crecQtor 
to  make  one.^'  But  the  parties  to  a  guaranty  are  permitted  to  extend 
by  the  terms  of  the  instrument  the  rights  and  duties  of  any  of  the 
parties,  and  a  guaranty  may  properly  contain  a  clause  requiring  a 
demand  on  the  guarantor  as  a  condition  precedent  to  the  commence- 
ment of  an  action  on  the  contract.  In  the  case  of  an  original  prom- 
ise to  pay  one's  own  debt  on  demand,  it  is  generally  held  that  a 
demand  is  not  necessary  for  the  maintenance  of  an  action  on  the 
promise,  but  a  distinction  is  made  where  the  promise  is  to  pay  the 
debt  of  another  ''upon  demand;"  in  the  latter  case,  the  action  can- 
not be  sustained  without  a  demand.'®  Where  the  guaranty  provides 
for  a  demand  on  the  guarantor,  the  insolvency  of  the  principal  debtor, 
though  it  may  render  it  unnecessary  to  make  a  demand  on  him,** 
does  not  excuse  the  creditor  from  making  a  proper  demand  on  the 
guarantor.*®  Generally,  no  demand  on  a  guarantor  of  negotiable 
paper  is  necessary  to  fix  his  liability  thereon.* 

Actions  by  Creditor 

48.  Parties. — It  is  generally  held  that  the  principal  and  the  guar- 
antor cannot  be  joined  as  defendants  in  an  action  by  the  creditor 
to  collect  the  debt.*  The  remedy  against  the  guarantor,  in  the  absence 
of  special  statutory'  provisions,  must  be  pursued  as  a  distinct  cause 
of  action.*  But  where  the  principal  debtor  is  also  one  of  the  guar- 
antors of  the  debt,  the  creditor  may  maintain  an  action  against  both 
guarantors  though  he  has  previously  procured  a  judgment  against 
the  debtor  on  the  principal  obligation.^  One  of  the  last  remnants 
of  the  old  rule  against  assignments  of  choses  in  action,  including 
contracts  of  guaranty,*  was  the  doctrine  that  an  action  on  a  guar- 

17.  Note:  21  Ann.  Cas.  546.  Cutts,  7  Greenl.   (Me.)   186,  22  Am. 

IS.  Waterloo  First  National  Bank  v.  Dec.  184;  Central  Sav.  Bank  v.  Shine, 

Story,  200  N.  Y.  346,  93  N.  E.  940,  48  Mo.  456,  8  Am.  Rep.  112;  Lem- 

21  Ann.  Cas.  542  and  note,  34  L.R. A.  mert  v.  Qnthrie,  69  Neb.  499,  95  N. 

(N.S.)  154  and  note.  W.  1046,  111  A.  S.  R.  561,  62  L.R.A. 

19.  See  sapra,  par.  44.  954.     See  also  supra,  par.  43.     And 

20.  Waterloo   First  National   Bank  see  generally.  Actions,  vol.  1,  pp.  364, 
V.   Story,  200  N.   Y.   346,  93  N.   E.  366. 

940,   21    Ann.    Cas.    542,    34    L.R.A.       3.  Northern   State  Bank  of  Grand 
(N.S.)    154.  Forks  v.  BeUamy,  19  N.  D.  509,  125 

1.  See  also  Bills  and  Notes,  vol.  3,  N.  W.  888,  31  LJtJL.(N.S.)  149. 

pp.  1174,  1189.  4.  White  v.  Smith,  33  Pa.  St.  186, 

2.  McMillan  v.  Bull's  Head   Bank,   75  Am.  Dec  589. 

32  Ind.  11,  2  Am.  Rep.  323;  Read  v.       6.  See  sapra,  par.  4. 
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anty  eould  not  be  brought  except  in  the  name  of  the  original  party 
in  interest,*  but  statutory  provisions  now  generally  permit  actions 
to  be  maintained  in  the  name  of  the  real  party  in  interest.^  If  the 
guarantee  acts  as  a  trustee  for  others,  he  may  be  permitted  to  recover 
the  claims  of  the  benefieiahes  by  an  actic^^  in  his  own  naoie.^ 

49.  Pleadln]g. — ^A  complaint  in  an  action  on  a  guaranty  must  gen- 
erally set  out  the  tenns  of  the  guarajatty  and  the  principal  obligation,^ 
though  it  should  not  contain  matters  of  evidence  pertaining  to  the 
execution  of  the  guaranty .^<^  It  should  also  allege  the  facts  showing 
the  default  of  the  principal  debtor/^  and,  when  such  are  necessary 
as  conditions  precedent  to  liability  or  to  suit,^'  it  should  allege  notice 
of  acceptance  of  the  guaranty/'  notice  of  default,**  and  exhaustion 
of  remedy  against  the  principal.**  If  the  guaranty  is  a  general  one 
referring  to  futiire  and  indefinite  transactions,  the  plaintiff  must  allege 
that  the  guaranty  was  accepted  and  credit  given  thereon  and  that  the 
guarantor  was  duly  notified  of  the  giving  of  the  credit.**  But  in  the 
ease  of  an  absolute  guaranty,  where  it  is  not  necessary  that  the  creditor 
demand  payment  of  the  principal  or  notify  the  guarantor  of  the  prin- 
cipal's default,  allegations  concerning  such  matters  are  not  necessary.*' 

50.  Parol  Evidence. — The  elementary  rule  that  in  the  absence  of 
fraud  or  mistake,  parol  evidence  is  not  admissible  to  contradict  or 
vary  the  terms  of  a  written  contract,*®  applies  to  guaranties  with  the 
same  force  as  to  other  contracts ;  *•  and  an  additional  ground  for 
excluding  parol  evidence  to  establish  the  terms  of  a  guaranty  may 
be  found  in  the  statute  of  frauds.**    Thus,  if  by  its  terms  a  guaranty 

6.  Ecteerly  v.  Lawson,  176  Mass.  551,   60  Am.  Dec.  498. 

57  N.  E.  1020,  51  L.R.A.  432;  Mc-  15.  Clay  v.  Edgerton,  19  Ohio  St. 

Laren  v.  Watson,  26  Wend.   (N.  Y.)  549,  2  Am.  Rep.  422,     See  also  Lent 

425,  37  Am.  Dee.  260 ;  Ekel  v.  Snev-  v.  Padelf ord,  10  Mass.  230,  6  Am.  Dee. 

iiy,  3  Watts  &  S.  (Pa.)  272,  38  Am.  119. 

Dec.    758;     Smith    v.    Dickinson,    6  16.  Kincheloe  v.  Holmes,  7  B..  Mop. 

Hamph.    (Tenn.)    261,  44  Am.   Dee.  (Ky.)  5,  45  Am.  Dec.  41.    See  supra, 

306.  .par.  19  et.  seq. 

7.  See  generally,  Parties.  17.  Clay  v.  Edgerton,  19  Ohio  St. 

8.  Lloyd's  V.  Harper,  16  Ch.  D.  290,  ^49,  2  Am.  Rep.  422.  See  supra,  par. 
50  L.  J.  Ch.  140,  1  Eug.  Rui.  Cas.  42,  47. 

686.  18.  See  Evidekoe,  vol.  10,  p.  1016 

9.  Walker  v.  Forbes,  25  Ala.  139,  et  seq. 

60   Am.   Dec.  498 ;  Woodstock  Bank  19.  Allen  v.  Rundle,  50  Conn.  9,  47 

V.  Downer,  27  Vt.  482,  65  Am.  Dec.  Am.  Rep.  599 ;  Tootle  v.  Elgutter,  14 

210.  Neb.  158,  15  N.  W.  228,  45  Am.  Rep. 

10.  Coquillard  v.  Hovey,  23  Neb.  103;  Crane  Co.  v.  Specht,  39  Neb. 
«522,  37  N.  W.  479,  8  A.  S.  R.  134.  123,  57  N.  W.  1015,  42  A.  S.  R.  562 ; 
•  11.  Walker  v.  Forbes,  25  Ala.  189,  White's  Bank  of  Buffalo  v.  Myles,  73 
60  Am.  Dec.  498.  N.  Y.  335,  29  Am.  Rep.  157;  Smith 

12.  See  supra,  par.  19,  43,  45,  46.  v.  Thesmann,  20  Okla.  133,  93  Pac. 

13.  Rapelye  v.  Bailey,  3  Conn.  438,  977,  15  Ann.  Cas.  1161. 

8  Am.  Dec.  199.  Note :  Ann.  Cas.  1912A  781. 

14.  Walker  .▼.  Forbes,  25  Ala.  139.       20.  Bkowh  y.OIByrne,  153  Ala.  621, 
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is  clearly  limited  to  a  single  transaction,  parol  evidence  will  not  be 
received  to  show  that  the  parties  intended  it  to  be  continuing.^  like- 
wise, if  a  guaranty  runs  to  the  benefit  of  a  specified  person,  another 
will  not  be  allowed  to  sue  thereon  and  show  by  extrinsic  evidence  th^t 
it  was  intended  for  his  benefit.*  But  the  usual  modifications  of  the 
general  rule  also  obtain.  In  case  of  ambiguUy  in  the  language  of  a 
guaranty,  parol  evidence  is  admissible  to  show  the  intention  of  the 
parties,'  and  the  court  will  receive  evidence  of  the  surrounding  circum- 
stances in  aid  of  construction.^  So,  if  the  guaranty  does  not  clearly 
express  the  capacity  in  which  one  signing  it  shall  be  bound,  for 
example,  whether  as  a  principal  or  an  agent,  parol  evidence  may  be 
admitted  to  solve  the  difficulty.*  Similarly,  in  the  caae  of  en  irregular 
indorsement  on  the  back  of  commercial  paper,  parol  evidence  is 
sometimes  received  to  show  the  capacity  in  which  the  party  intended 
to  be  boimd,  whether  as  indorser,  surety,  or  guarantor.  It  is  gen- 
erally admissible  between  the  original  parties  to  the  paper,  but  to 
change  the  rights  of  subsequent  holders  in  due  course.*  Such  evidence 
may  be  rejected  on  the  theory  that  its  receipt  violates  the  statute  of 
frauds.'  Parol  evidence  is  admissible  to  establish  fraud  in  a  guar- 
anty.® Of  necessity  it  must  be  resorted  to  in  case  of  the  loss  of  the 
guaranty  or  of  the  principal  obligation.* 

51.  Amount  of  Recovery;  Effect  of  Judgment  against  Principal. — 
On  a  guaranty  of  the  payment  of  a  pecuniary  obligation,  such  as  a 
note,  the  damages  recoverable  against  the  guarantor  are  the  amount 
due  on  the  obligation.*^  The  creditor  is  generally  allowed  interest 
on  the  sum  guaranteed  from  the  time  of  the  default  of  the  principal.** 
Where  the  guaranty  runs  merely  to  the  payment  of  interest  on  an 

45  So.  129, 127  A.  B.  R.  77 ;  Drake  v.  Myles,  73  N.  Y.  336,  29  Am.  Rep. 

Markle,  21  Ind.  433,  83  Am.  Dec.  358.  157 ;   Merchants'  Nat.  Bank  v.   Cole, 

See  STATUTfi  OF  Frauds.  83  Ohio  St.  50,  93  N.  E.  465,  Aim. 

1.  Note:  2  L.R.A.  183.  Caa.  1912A  779  and  note. 

2.  Crane  Co.  v.  Specht,  39  Neb.  123,  5.  Small  v.   Elliott,  12  S.  D.  570, 
57  N.  W.  1015,  42  A.  S.  R.  562.  82  N.  W.  92,  76  A.  S.  R.  630. 

3.  Colnmbtis  Sewer  Pipe  Co.  v.  Gan-  6.  See  BUiLS  akd  Notes,  vol.  3,  pp. 
ser,  58  Mich.  385,  25  N.  W.  377,  55  1122  et  seq.,  1156  et  seq. 

Am.  Rep.  697;  Union  Bank  of  Lou-  7.  Drake  v.   Markle,  21  Ind.  433, 

isiana  v.  Coster,  3  N.  Y.  203,  53  Am.  83  Am.  Dee.  358. 

Dec  280 ;  Small  v.  Elliott,  12  S.  D.  8.  Smith  v.  Thesmann,  20  Okla.  133, 

570,  82  N.  W.  92,  76  A.  S.  R.  630.  93  Pao.  977,  15  Ann.  Cas.  1161.    See 

Note:  Ann.  Caa.  1912A  782.  generally,  Evidenob,  vol.  10,  p.  1058 

4.  Lee  v.  Butler,  167  Mafis.  426,  46  et  seq. 

N.   E.  52,  57  A.   S.   R.  466;   Tootle  9.  KoA  v.  Melhom,  25  Pa.  St.  89, 

V.  Elgatter,  14  Neb.  158,  15  N.  W.  64  Am.  Dec.  685.    See  generally,  Evi- 

228,  45  Am.  Rep.  103 ;  Coquillard  v.  dence,  vol.  10,  p.  914. 

Hovey,  23  Neb.  622,  37  N.  W.  479,  10.  Cooper  v.  Page,  24  Me.  73,  41 

8  A.  S.  R.  134;  Union  Bank  of  Lon-  Am.  Dec.  371. 

isiana  v.  Coster,  3  N.  Y.  203,  53  Am.  11.  State  Bank  v.  Knotta,  10  Rich. 

Dec.  280;  White's  Bank  of  Buffalo  v.  L.  (S.  C.)  543,  70  Am.  Dec.  234. 
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obligalioi]!,  (be  prpibjao  to.  pa;j.  the  interest  may  be  severed  from  the 
promise  to  pay  the  principal  debt,  and  the  creditor  may  be  permitted 
to  maintain  an  action  for  the  recovery  of  such  interest  without  includ- 
ing any  claim  for  the  principal.^*  If  the  guarantor  has  notice  of  an 
action  by  the  criMlitor  a^g^unst  the  principal,  and  an  opportunity  to 
be  heard,  he  is  generally  concluded  by  the  judgment  rendered 
therein.^'  But  where  he  has  no  opportunity  to  assert  his  rights  in 
such  action  the  judgment  is  only  prima  facie  evidence  gainst  him.^^ 
52.  Statute  of  Limitations, — ^The  contract  of  a  guarantor  is  disr. 
tinct  from  the  contract  of  the  principal  debtor/*  and  a  different  stat* 
ute  ol  limitatione  may  9-nply  to  eaoh.^*  In  an  action  by  a  guarantee 
against  the  goanuntor  to  ^iforoe  the  latter's  liability,  the  statute  of 
limitations  does  not  generally  commence  to  run  until  the  principal 
defaults  in  the  performance  of  his  oblige^on*^'  And  where  the  con- 
sideration for  the  guaranty  is  the  forbearanoe  of  the  creditor  to  sue 
the  debtor,  the  statute  does  not  begin  to  run  until  a  reasonable  time 
after  the  making  of  the  guaranty.^*  But  where  the  guaranty  is  for 
the  payment  of  an  obligation  at  a  certain  time,  the  cause  of  action 
against  the  guarantor  accrues  at  such  time  and  the  statute  of  iimitar 
tions  immediately  commences  to  run,^*  without  regard  to  the  exhaus- 
tion of  other  security  therefor.'^  And  if  a  person,  acting  in  good 
faith,  guarantees  that  the  signature  to  an  irrevocable  power  of  attorney 
to  transfer  shares  of  istock  in  a  company  is  genuine,  when,  in  fact 
it  is  a  forgery,  the  right  of  action  accrues  immediately,  and  the  statute 
of  limitations  begins  to  run  from  the  date  of  the  guaranty.^  If  the 
principal  obligation  is  barred  by  the  stetuto  of  limitations,  it  is 
sometimes  held  that  the  guaranty  is  also  discharged,'  though  the 
co0tiary  has  been  intimated.'  However,  the  situation  seldom  arises 
where  the  principal  •  obligation  is  barred  when  the  stetute  has  not 
run  as  against  the  guaranty.  Where  the  guarantors  of  a  note  give 
their  personal  note  for  a  part  of  the  amount  due,  which  note  is  paid 
before  the  commencement  of  an  action  on  the  original  note,  the  right 

• 

12.  Freoch  v.  Bates,  149  Mass.  73,.  C)  113.  44  Am.  Dec.  279. 

21  N   E.  237,  4  L.R.A.  268.  19.  Pierce  v.  Merrill,  128  Cal.  464, 

13.  Note:  40  L.R.A.(N.S.)  734.         01  Pac.  64,  79  A.  S.  R.  56.. 

14.  Gronmes  v.  St.  Paul  Trust  Co.,       20.  Woolwine  v.  Storrs,  148  Cal.  7, 
147   lU.   634,   35  N.   E.  820,  37  A.  82  Pac.  434, 113  A.  S,  R.  183. 

S.  R.  248.  1.  Lebigh  Coal,  etc,  Co.  v.  Blakes- 

Note:  40  L.R.A.(N.S.)  734.  lee,  189  Pa.  St.  13,  41  Atl.  992,  69 

15.  See  supra,  par.  2.  A.  S.  R.  788. 

16.  Cdeman  v.  Fuller,  105  N.  C.  328,  2.  Audiampaugh  ▼.  Schmidt,  70  la. 
11  S.  E.  175,  8  L.R.A.  380.  642,  27  N.  W.  805,  59  Am.  Rep.  459. 

17.  State  Bank  v.  Knotts,  10  Rich.  3.  Willis  v.  Chowning,  90  Tex.  617, 
L.   (S.  C.)   543,  70  Am.  Dec.  234.  40  S.  W.  395,  69  A,  S.  R.  842. 

18.  Thomas  v.  Croft,  2  Rich.  L.  (S. 
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of  the  holder  to  maintain  an  action  for  the  remainder  of  the  indebted- 
ness is  not  thereby  suspended.^ 

Remedies  of  Ovarantor 

53.  Right  to  Require  Creditor  to  Act;  Set-off;  Tax  Title. — One 

important  remedy  is  secured  to  the  guarantor  as  against  the  creditor. 
If  it  appears  that  the  creditor  is  indulging  the  principal  debtor 
and  thereby  hazarding  the  collection  of  the  obligation  from  him 
the  guarantor  may  call  upon  the  creditor  to  enforce  the  obliga- 
tion, and,  if  the  creditor  fails  to  do  so,  the  guarantor  may  be  dis- 
charged. Indeed,  it  is  sometimes  held  that  the  guarantor  may  main- 
tain an  equitable  action  against  the  creditor  to  compel  him  to  proceed 
against  the  principal.*  So,  if  the  principal  debtor  dies,  and  the 
creditor  delays  the  presentment  of  a  claim  against  his  estate  so  that 
any  remedy  against  the  estate  is  likely  to  be  loet,  the  guai'antor  may 
compel  the  creditor  to  present  the  claim.*  An  exception  to  the  gen- 
eral rule  may  be  found  where  the  guaranty  is  for  the  benefit  of  the 
guarantor  instead  of  the  principal  debtor,  as,  for  example,  a  guaranty 
of  the  payment  of  an  obligation  by  the  transferor  thereof.  In  such 
a  case,  it  is  sometimes  held  that>  if  the  guarantor  does  not  approve  the 
indulgence  given  to  the  principal,  he  must  pay  the  debt  and  enforce 
it  himself.^  The  guarantor  may  usually  set  off  as  against  the  creditor 
any  contract  debt  due  from  the  creditor  to  the  principal  or  from  the 
creditor  to  the  guarantor.*  But  a  creditor  who  fails  to  state  his  intent 
to  apply  an  existing  claim  against  his  debtor  on  a  contract  between 
them,  when  a  guaranty  is  made  of  the  debtor's  contract  including  the 
payment  of  men  to  be  employed  by  him,  and  when  the  guarantor 
requires  a  change  in  the  contract  to  make  it  payable  in  instalments, 
is  estopped  as  against  such  guarantor  who  takes  an  assignment  of  the 
contract  to  set  off  against  it  his  claim  against  the  debtor.*  It  ha^ 
been  held  that  a  guarantor  of  a  real  estate  mortgage  is  under  no 
obligation  to  pay  taxes  on  the  land,  and  that,  except  perhaps  as  against 
the  mortgagee,  he  may  take  a  tax  title  thereto ;  *•  but  there  is  authority 
to  the  contrcury.*^ 

54.  Subrogation  and  Recovery  Over. — ^If  the  principal  debtor  makes 
default  in  his  obligation  and  the  guarantor  is  required  to  pay  the 

4.  Woolwine  v.  Storrs,  148  Cal.  7,   Rep.  173. 

82  Pac.  434,  113  A.  S.  R.  183.  8.  Becker  v.  Northway,  44  Minn.  61, 

5.  King  V.  Baldwin,  17  Johns.  (N.   46  N.  W.  210,  20  A.  S.  R.  643. 

Y.)   384,  8  Am.  Dec.  415.  9.  Bradley  v.  Thompson  Smith,  98 

6.  Johnson    v.    Planters'    Bank,    4   Mich.  449,  57  N.  W.  576,  39  A.  S.  R. 
Smedes  &  M.  (Miss.)  165,  43  Am.  Dec.   565,  23  LJt.A.  305. 

480.  10.  Contt  V.  Gibson,  77  Kan.  425, 

7.  Fegley  v.  Jennings,  44  Fla.  203,  94  Pac.  998,  16  LJR.A.(N.S.)   121. 
32  So.  873,  103  A.  S.  R.  142;  New-       11.  Note:  16  Ijaj^.(N.S.)  121.    See 
comb  V.  Hale,  90  N.  Y.  326,  43  Am;  generally.  Taxation. 
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nine, '^be  is  sisbiogatod  to  the  rights  of  the  gcuucaBtee  and  may  pruc^ed 
a^n^'the  prineipal  for  mimbuifaemeai^'  The  fact  that  the  guaranty 
was  made  at  the  re(|B66t  of  the  c^redstor  ainl  without  the  knotwled^ 
of  the  principal,  does  not  c^ect  the  iiability  of  the  principal.  The 
guarantor  in  such  a  case  is  not  an  oflRcious  intermeddled  havirtg  no 
remedy.**  The  cause  of  action  against  the  principal  accrues  without 
any  dem«lnd  or  notice  of  the  payment.^*  A  judgment  iagainst  the 
guarantor  obtained  in  a  court  of  competent  jurisdiction,  and  paid 
by  the  guarantor,  if  not  shown  to  be  fraudulent,  establishiss  the  lia- 
bility of  the  principal  to  the  guaraiitor.**  Tbe  guarantor's  right  of 
subrogation  gives  him  the  beniefit  of  any  additional  security  held 
by  tl^e  creditor  against  pther  persons ;  and,  on  payment  of  the  principal 
ol)Ugationy  he  is  entitled  to  enforce  such  security  to  the  extent  of 
his  loes.^^  If  the  principal  obligation  is  signed  by  accommodation 
indorsers  or  by.  sureties  as  well  as  by  the  principal,  a  guarantor  is 
not  deemed,  a  cosurety  with  such  persons,  but  maintains  an  action 
against  them  for  the  full  amount  he  is  required  to  pay  to  the  guar- 
antee by  reason  of  the  guaranty.*'  If,  however,  it  was  the  intention 
of  the  parties  that  the  guarantor  should  be  a  cosurety  with  the  sureties, 
the  guarantor  has  no  remedy  against  them  except  the  recovery  of  a 
part  of  his  loss  by  way  of  contribution.** 

55,  Contribution. — In  the  absence  of  a  contrary  intention,  co- 
guarantors  as  between  themselves  are  required  to  bear  equally  the  loss 
occasioned  by  the  default  of  the  principal.  If  one  pays  more  than 
his  share  of  the  loss,  he  may  maintain  an  action  of  contribution 
against  the  others.**  The  guarantor  may  by  their  contract  determine 
the  proportion  of  the  debt  which  each  shall  bear.*®  If  a  guarantor 
is  a  creditor  of  the  holder  of  the  obligation  and  it  is  agreed  that  the 
debt  of  the  holder  shall  be  applied  on  the  guaranty  and  such  debt 
is  thereby  extinguished,  the  transaction  may  be  deemed  a  payment 
by  the  guarantor  so  as  to  entitle  him  to  contribution  from  his  co- 

12.  Carter  v.  Jones,  40  N.  C.  196,  17.  Noble  v.  Beeman-Spaulding« 
49  Am.  Dec.  426.  See  also  Ward  v.  Woodward  Co.,  65  Ore.  93,  131  Pac. 
Henry,  5  Conn.  595, 13  Am.  Dec.  119;  1006,  46  L.R.A.(N.S.)  162;  Keith  v. 
Rucker  v.  Robinson,  38  Mo.  154,  90  Goodwin,  31  Vt.  268,  73  Am.  Dec.  345. 
Am.  Dec.  412.  18.  Keith  v.  Goodwin,  31  Vt.  268, 

Note:    37   L.K.A.(N.S.)    786.  73  Am.  Dec.  345. 

See  generally.  Subrogation.  19.  Hooper  v.  Hooper,  81  Md.  155, 

13.  Carter  v.  Jones,  40  N.  C.  196,  31  Atl.  508,  48  A.  S.  R.  496.  See 
49  Am.  Dec.  425.  also,   Bushnell   v.   Bushnell,   77   Wis. 

14.  Ward  v.  Henry,  5  Conn.  595, 13  435,  46  N.  W.  442,  9  L.R.A.  411  and 
Am.  Dec.  119.  note.     And  see  generally,  Contribu- 

15.  Carter  v.  Jones,  40  N.  C.  196,   tion,  vol.  6,  p.  1042. 

49  Am.  Dec.  425.  20.  Wisconsin  Marine,  etc.,  Co.  Bank 

16.  Lee  v.  Butler,  167  Mass.  426,  46  v.  Wilkin,  95  Wis.  Ill,  69  N.  W.  354, 
N,  E.  52,  57  A.  S.  R.  466.  60  A.  S.  R.  86. 
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guarantors.^  If  the  statute  of  limitations  has  not  ran  so  as  to  bar  an 
action  on  the  principal  obligation  at  the  time  of  its  payment  by  a 
guarantor,  the  circumstance  that  it  has  run  against  such  obligation 
at  the  time  the  guarantor  seeks  contribution  from  his  co-guarantors 
is  not  material.  The  action  against  the  co-guarantors  does  not  accrue 
until  the  payment.^  Where,  however,  the  principal  debt  was  barred 
at  the  time  of  its  payment  by  the  guarantor,  conflicting  views  of  the 
liability  of  co-guarantors  are  taken.  In  some  jurisdictions,  it  is  held 
that  there  is  no  liability  to  contribute ; '  in  others,  that  the  co-guar- 
antors must  contribute  despite  the  inability  of  the  creditor  to  have 
enforced  a  payment  by  the  guarantor.* 

1.  Hooper  v.  Hooper,  81  Md.  155,       3.  Cocke  v.  Hoffman,  5  Lea  (Tenn.) 
31  Atl.  508,  48  A.  S.  B.  496.  105,  40  Am.  Bep.  23.    See  also  Cooh- 

2.  Hooper  ▼.  Hooper,  81  Md.  155,  ran  v.  Walker,  82  Ky.  220,  56  Am. 
31  AU.  508,  48  A.  S.  B.  406.     See  Bep.  891. 

also  Bushnell  v.  Bashnell,  77  Wis.  4.  See  Camp  v.  Bostwick,  20  Ohio 
435,  46  N.  W.  442,  9  L.B.A.  41L         St.  337,  5  Am.  Bep.  669. 
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I.  Introductory  and  Historical 

1.  Definition  and  Scope  of  Article. — ^The  word  guardian  as  used 
in  this  article  means  a  person  (or,  in  some  rare  cases,  a  corporation) 
to  whom  the  law  has  intrusted  the  custody  and  control  of  the  person 
or  estate,  or  both,  of  an  infant.  The  term  ward  means  an  infant 
in  his  relation  to  his  guardian.  The  closely  related  topics  of  guard- 
ianship over  insane  persons  ^  and  those  incompetent  to  manage  their 
property,*  and  of  guardianship  ad  litem,*  are  treated  elsewhere.  One 
important  subdivision  of  the  topic,  that  of  guardianship  by  nature, 
is  so  closely  connected  with  the  topic  of  parent  and  child,  that  some 
overlapping  is  almost  unavoidable.  It  is  attempted  in  this  article 
to  present  those  duties  and  rights  of  the  father  and  mother  which 
relate  to  the  custody  and  control  of  the  infant  for  its  benefit  and 
protection,  which  constitute  a  trust  similar  to  that  imposed  upon 
appointed  guardians,  and  which  are  commonly  discussed  by  the 
courts  by  using  the  term  "guardianship  by  nature,"  leaving  for  treat- 
ment elsewhere  the  rights  of  the  parent  to  his  child's  services  and 
earnings,  and  his  duty  to  provide  support  for  the  child,  which  are 
rights  and  duties  incidental  to  the  parental  relation  alone.^  The 
doctrine  of  caveat  emptor  as  applied  to  a  sale  by  a  guardian  under 
order  of  court  is  excluded  herefrom  as  having  no  peculiar  topical 
aspects  to  distinguish  it  from  judicial  sales  in  general.* 

2.  Historical  Forms  of  Guardianship.— There  were  known  to  the 
common  law  several  distinct  classes  of  guardianship,  each  different 
from  the  others,  either  in  the  mode  of  appointment  of  the  guardian 

1.  See  Insanity.  4.  See  Parent  and  Child. 

2.  See  SpfiNDTHRiiTS.  5.  See  Judicial  Sales. 
8.  See  Infants. 
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or  in  the  powers  possessed  by  hiiA.  These  various  clAsses  were  respec- 
tively designated  as  guardianships  in  socage,  in  chivalry,  by  nature 
and  for  nurture,  chancery  guardianship,  guardianships  by  appoint- 
ment of  the  ecclesiastical  courts,  by  special  custom,  by  eleeiion  of 
the  infant,  and  by  prerogative  (applicable  only  to  the  l?oyal  family). 
In  addition  to  these  there  were  guardianships  created  by  statute, 
which  drew  to  themselves  by  way  of  analogy  the  powers  held  by 
other  guardians  at  the  common  law,  and  so  become  important  in 
this  connection.  The  most  important  guardianship  created  by  statute 
was  testamentary  guardianship.  Of  the  guardianships  above  named, 
many  have  ceased  to  exist  with  the  feudal  tenure  or  other  now  obso- 
lete conditions  which  gave  them  birth,  and  the  learning  connected 
with  them  is  now  valuable  only  for"  its  historic  interest.  Others  were 
even  at  the  early  common  law  comparatively  unimportant  Only  five 
of  them  owe  their  origin  to  the  common  law:  guardian&hips  in  chiv- 
alry, in  socage,  by  nature  and  for  nurture,  and  by  election  of  the 
infant;  though  the  others  came  to  be  recognized  by  the  common  law 
courts.* 

3»  Guardianship  in  Chivalry. — ^A  guardian  in  chiv^dry  became  such 
upon  the  death  of  his  tenant  holding  by  knight  service,  and  held 
until  his  ward,  if  a  male,  reached  the  age  of  twenty-one,  if  a  female, 
the  age  of  fourteen.  The  guardian  in  chivalry  had  the  right  to  the 
custody  of  the  ward's  person,  and  the  right  to  take  the  profits  of  his 
land,  as  recompense  for  the  loss  of  knight  service.  He  was  bound 
to  provide  for  his  ward's  support  and  education,  and  to  restore  to  him 
his  lands  on  the  termination  of  the  guardianship.  This  species 
of  guardianship  is  obviously  an  incident  of  feudal  tenure,  and,  like 
the  latter,  is  unknown  to  our  law.  It  differed  from  every  other  form 
of  guardianship  in  that  it  was  an  estate  for  the  benefit  of  the  guardian, 
instead  of  a  trust  for  the  benefit  of  the  ward.' 

4.  Guardianship  in  Socage, — Guardianship  in  socage  existed  at 
common  law  where  an  infant  under  fourteen  inherited  lands  held 
in  socage.  In  such  case  the  next  of  blood  to  the  heir  who  could  by 
no  possibility  inherit  the  socage  estate  with  respect  to  which  the 
guardianship  arose  became  guardian.  If  there  was  one  or  more  in 
common  degree  of  relationship,  he  who  first  obtained  possession  of 
the  infant  generally  had  custody  of  him.  The  guardian  in  socage 
had  the  custody  of  the  person  and  lands  of  the  heir  until  the  latter 
reached  the  age  of  fourteen,  when  he  might  choose  a  guardian  for 
himself.  The  guardian  in  socage,  however,  held  his  guardianship 
until  the  infant  exercised  his  right  of  appointment,  or  reached  the 

6.  Hobbs  V.  Harlan,  10  Lea  (Tenn.)    Am.  Dec.  234;  Combs  v.  Jackson,  2 
268,  43  Am.  Rep.  309.  Wend.  (N.  Y.)  153,  19  Am.  Dec  568. 

Note:  89  A.  S.  R.  261,  262.  Note:  89  Al  S.  R.  262, 

7.  Webster  v.  Conley,  46  HI.  13,  92  . 
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age  of  twenty-one.  The  guardian  m  soci^e  waa  recogniaed  as  baviAg 
act  estate  in  the  land  of  his  ward,  was  entitled  to  its  poesaasion,  might 
maintain  trespass  or  ejectment,  avow  for  damage  feasant,  lease  dur- 
ing the  period  of  his  guardianship,  and  grant  copyhold .  estates  in 
his  own  name.^  It  does  not  appear  however  thM  he  had  any  title 
to  or  control  over  the  ward's  peraonal  property,  unless  perhaps  as 
to  such  animals  or  farming  implements  as  were  closely  connected  with 
the  land.*  The  name  of  this  ancient  species  of  guardianship,  and 
the  guardianship  itself,  witii  important  modifications,  practically  maJk- 
iDg  of  it  a  general  guardianship  as  to  real  estate,  has  been  retained 
by  statute  in  a  few  i^iates.^^ 

5*  Comimn  Law  Guardianship  by  Nature  and  for  Kurtttre^-^The 
ancient  common  law  divided  the  natural  guardianship  of  the  father 
over  hia  children  into  two  classes:  guardianship  by  nature,  which 
applied  only  to  the  eldest  son,  who  under  the  EiigUsh  system  of  primo- 
geniture was  the  sole  heir,  and  continued  until  he  became  twenty- 
one;  and  guardianship  for  nurture,  which  extended  to  all  the  chil- 
dren^ and  terminated  when  the  ward  had  reached  the  age  of  fourteen 
if  a  boy,  or  sixteen  if  a  girl.  Both  these  guardianships  conierced 
control  of  the  person  only,  and  gave  the  father  no  authority  over 
the  property  of  the  ward.*^ 

II.  Modern  Forms  of  Guardianship 

6.  Father's  Guardianship  by  Nature. — ^At  a  comparatively  early 
date  the  old  distinction  between  guardianship  by  nature  and  for  nur- 
ture became  obsolete,  and  the  father  has  been  recognized  ever  since 
as  the  natural  guardian  of  the  person  of  all  his  children,  until  they 
have  attained  the  age  of  twenty-one.**     But  more  and  more,  with 

S.  Combs  V.  Jackson,  2  Weud.  (N.  10.  Fonda  v.  Van  Home,  15  Wend. 
Y.)  153,  19  Am.  Dec.  568;  Fonda  v.  (N.  Y.)  631,  30  Am.  Dec.  77;  Foley 
Van  Home,  15  Wend.  (N.  Y.)  631,  v.  Mutual  Life  Ins.  Co.,  138  N.  Y.  333, 
30  Am.  Dec.  77;,  Foley  v.  Mutual  Life  34  N.  E.  211,  34  A.  S.  R.  456,  20 
Ins.  Co.,  138  N.  Y.  333,  34  N.  E.  211,   L.R.A.  620 ;  Boyer  v.  East,  161  N.  Y. 

34  A.  S.  R.  456,  20  L.R.A.  620;  Fergu-  580,  56  N.  E.  114,  76  A.  S.  R.  290; 
son  V.  Phoenix  Mut.  life  Ins.  Co.,  84  Truss  v.  Old,  6  Rand.  (Va.)  556,  18 
Vt.  350,  79  Ail.  997,  35  L.R.A.(N.S.)    Am.  Dec.  748. 

844;  Truss  v.  Old,  6  Rand.  (Va.)  556,  11.  Combs  v.  Jackson,  2  Wend.  (N. 

18  Am.  Dec.  748.  Y.)  153,  19  Am.  Dec.  568;  Ferguson 

Notes:  89  A.  S.  R.  262,  263;  Ann.  v.  Phoenix  Mut.  Life  Ins.  Co.,  84  Vt. 

Cas.  1912C  477.  350,  79  Atl.  997,  35  L.R.A.(N.S.)  844. 

9.  Foley  v.  Mutual  Life  Ins.   Co.,  Note :  89  A.  S.  R.  264,  265. 

138  N.  Y.  333,  34  N-  E.  211,  34  A.  12.  Taylor  v.  Jeter,  33  Ga.  195,  81 

S.  R,  456,  20  L.R.A.  620  (this  is  the  Am.  Dec.  202;  Earl  v.  Dresser,  30  Ind. 

ruling  case  in  relation  to  guardianship  11,  95  Am.  Dec.  660;  Helms  v.  Fran- 

in  socage) ;  Ferguson  v.  Phoenix  Mut.  ciscus,  2  Bland.   (Md.)   544,  20  Am. 

life  Ins.  Co.,  84  Vt.  350,  79  Atl.  997,  Dec.    402 ;    Townsend    v.   Kendall,    4 

35  L.RJ^.(N.S.)  844:  Minn.  412,  77  Am.  Dec.  534;  Hibbette 
Note :  89  A.  S.  R.  263.  v.  Baines,  78  Miss.  695,  29  So.  80^  51 

R.  C.  L.  Vol.  XII.— 70.       1105 
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the  increasing  regard  for  humanity  and  the  rights  of  the  weak,  the 
father's  power  has  been  qualified  and  conditioiied  in  the  interest 
of  the  child^s  welfare.  By  cruel  treatment  or  n^lect  of  the  child,^ 
or  upon  proof  of  such  unfitness  of  character  or  such  impropriety  of 
life  and  conduct  as  to  endanger  the  child's  moral  welf are,^^  the  father's 
right  is  forfeited,  and  the  guardianship  of  the  child  may  be  given 
by  the  proper  court  to  some  other  peorson.^^  And  even  when  there 
is  no  formal  change  of  guardianship,  if  in  any  legal  proceedings  the 
custody  of  a  minor  child  comes  beifore  the  court  for  decision,  the 
welfare  of  the  child  has  come  to  be  considered  the  controlling  ques- 
tion, to  which  any  arbitrary  legal  right  of  guardianship  must  yield.^* 
Consequently,  in  any  dilute  between  a  father  and  mother  as  to  the 
custody  of  a  child,  the  court  will  seek  primarily  by  its  decision  to 
promote  the  child's  best  interest,  pecuniary,  social  and  moral.  And 
even  if  the  question  be  between  the  father  and  a  third  person  into 
whose  care  the  child  has  been  given,  the  court  will  not  enforce  the 
father's  legal  title  at  the  expense  of  the  child's  welfare;  ^^  though 
of  course  the  relationship  of  the  father  creates  a  strong  prima  facie 
case  in  his  favor.^^    If  the  child  is  of  an  age  to  exercise  an  intelli- 

L.R.A.  839;  InreScarritt,  76Mo.  565,  38  L.R.A,  471;  MiUer  v.  Miller,  38 

43  Am.  Rep.  768;  State  v.  Baldwin,  Fla.  227,  20  So.  989,  56  A.  S.  R.  166; 

5  N.  J.  Eq.  454,  45  Am.  Dec.  399;  Husaey  v.  Whitingr,  145  Ind.  580,  44 

Williams  v.  Storrs,  6  Johns.  Ch.   (N.  N.   E.   639,  57  A.   S.  R.  220;   Lallv 

Y.)  353,  10  Am.  Dec.  340;  Combs  v.  v.   FitzHenry,  85  la,  49,  51   N.  W. 

Jackson,   2   Wend.    (N.   Y.)    153,   19  1155,    16    L.R.A.    681;    Chapsky    v. 

Am.  Dec.  568;   Ferguson  v.  Phoenix  Wood,  26  Kan.  650,  40  Am.  Rep.  321; 

Mut.  life  Ins.   Co.,  84  Vt.   350,  79  State  v.  Smith,  6  Greenl.  (Me.)  462, 

Atl.  997,  35  L.R.A.(N.S.)  844;  Green  20  Am.  Dec.  324  and  note;  Richards 

V.  Campbell,  35  W.  Va.  698,  14  S.  E.  v.  Collins,  45  N.  J.  Eq.  283,  17  Atl. 

212,  29  A.  S.  R.  843.  831,  14  A.  S.  R.  726;  McKim  v.  Mc- 

Notes:  2  A.  S.  R.  183;  89  A.  S.  R.  Kim,  12  R.  I.  462,  34  Am.  Rep.  694 

264,  265.  and  note;  Merritt  v.  Swimley,  82  Va. 

13.  Neville  v.  Reed,  134  Ala.  317,  433,  3  A.  S.  R.  115;  Green  v.  Camp- 
32  So.  659,  92  A.  S.  R.  35;  Heine-  bell,  35  W.  Va.  698,  14  S.  E.  212,  29 
mann's  Appeal,  96  Pa.  St.  112,  42  A.  S.  R.  843;  Cunningham  v.  Barnes, 
Am.  Rep.  532.  37  W.  Va.  746,  17  S.  E.  308,  38  A. 

14.  Cowls  V.  Cowls,  3  Gilman  (111.)  S.  R.  57;  Nugent  v.  Powell,  4  Wvo. 
435,  44  Am.  Dec.  708 ;  Brooke  v.  Lo-  173,  33  Pac.  23,  62  A.  S.  R.  17,  20 
gan,  112  Ind.  183,  13  N.  E.  669,  2  L.R.A.  199. 

A.  S.  R.  177;  Lally  v.  FitzHenry,  85  17.  Cowls  v.  Cowls,  3  Gilman  (111.) 

la.  49,  51  N.  W.  1155,  16  L.R. A.  681 ;  435,  44  Am.  Dec.  708 ;  Jones  v.  Dar- 

State  V.  libbey,  44  N.  H.  321,  82  Am.  nail,  103  Ind.  569,  2  N.  E.  229,  53 

Dec.  223.  Am.  Rep.  545;  Brooke  v.  Logan,  112 

Note :  2  A.  S.  R.  185.  Ind.  183,  13  N.  E.  669,  2  A.  S.  R. 

15.  Famham  v.  Pierce,  141  Mass.  177  and  note;  Stringfellow  v.  Somer- 
203,  6  N.  E.  830,  55  Am.  Rep.  452;  ville,  95  Va.  701,  29  S.  E.  685,  40 
Nugent  V.  Powell,  4  Wyo.  173,  33  Pae.  L.R.A.  623. 

23,  62  A.  S.  R.  17,  20  L.R.A.  199.  18.  Miller  v.  Miller,  38  Fla.  227,  20 

16.  Neville  v.  Reed,  134  Ala.  317,  So.  989,  56  A.  S.  R.  166;  Hernandea 
32  So.  659,  92  A.  S.  R.  35;  Kelsey  v.  Thomas,  50  Fla.  522,  39  So.  641, 
V.  Green,  69  Conn.  291,  37  Atl.  679.  Ill  A.  S.  R.  137,  7  Ann.  Cas.  44S. 
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gent  choice;  it  is  usual  for  the  court  to  ascertain  the  preference  of 
tibe  child;  and  give  it  such  weight  in  passing  on  the  question  of  its 
custody  as  it  seems  entitled  to  under  all  the  circumstances.^* 

7.  Natural  Guardianship  of  Mother  or  Other  Relations«*^If  the 
father  is  dead;  the  mother  succeeds  to  his  place  as  head  of  the  family 
and  guardian  by  nature  of  the  minor  children. ^^  So,  if  he  has 
abandoned  his  children;  or  has  been  removed  from  the  guardianship 
by  a  proper  court,  the  mother  is  entitled  to  their  custody;  but  her 
right  is  subject  to  the  same  right  of  control  or  removal  by  the  courts, 
and  to  the  same  doctrine  Uiat  the  infant's  welfare  is  the  chief  con- 
sideration in  determining  a  contest  as  to  its  custody,  that  exist  in 
relation  to  the  guardianship  of  the  father.^  It  has  been  held  in 
some  cases  that  a  clause  in  a  decree  of  divorce  awarding  the  custody 
of  minor  children  to  the  mother  ipso  facto  constitutes  her  their  nat- 
ural guardian,*  but  there  is  authority  to  the  effect  that  such  a  decree 
does  not  necessarily  forever  bar  the  father's  right,  and  that  after 
the  death  of  the  mother  the  child  will  be  restored  to  him  if  he  shows 
his  fitness.'  In  several  of  the  states  statutes  have  been  passed  which 
make  the  father  and  mother  joint  guardians  of  minor  children.  The 
trust  continues  to  the  surviving  parent,  so  that  there  is  no  vacancy 

2     LJl.A.(N.S.)     203;     Hibbette    ▼.  bett,  50  N.  H.  501,  9  Am.  Rep.  288; 

Baines,  78  Miss.  695,  29  So.  80,  51  Hyde  v.  Stone,  7  Wend.  (N.  Y.)  354, 

L.R.A.   839;   In  re   Scarritt,  76   Mo.  22  Am.  Dec.  682;  Ferguson  v.  Phoenix 

565,  43  Am.  Rep.  768  and  note ;  Weir  Mut.  Life  Ins.  Co.,  84  Vt.  360,  79  Atl. 

v.  Marley,  99  Mo.  484,  12  S.  W.  798,  997,  35  L.R.A.(N.S.)  844. 

6  L.RA.  672;  Norval  v.  Zinsmaster,  Notes:  2  A.  S.  R.  184;  89  A.  S.  R. 

57  Neb.  158,  77  N.  W.  373,  73  A.  S.  264. 

R.  500;  Garke  v.  Lyon,  82  Neb.  625,  1.  Wilson  v.  Mitchell,  48  Colo.  454, 

118  N.  W.  472,  20  LJl.A.(N.8.)  171;  111   Pac   21,   30   LJl.A.(N.S.)    507; 

People  V.  Mereein,  3  Hill  (N.  T.)  399,  Stapleton  v.  Poynter,  111  Ky.  264,  62 

38  Am.  Dec.  644;  Lovell  v.  Honse  o£  S.  W.  730,  98  A.  S.  R.  411,  53  L.R.A. 

Good  Shepherd,  9  Wash.  419,  37  Pac.  784;  State  v.  Steel,  121  La;  215,  46 

660,  43  A.  S.  R.  839.  So.  215,  16  URJl.(N.S.)    1004  and 

Note:  98  Aol  Dec.  735.  note;  Nugent  v.  Powell,  4  Wyo.  173, 

19.  Neville  v.  Reed,  134  Ala.  317,  33  Pac.  23,  62  A.  S.  R.  17,  20  L.R.A. 
32  So.  659,  92  A.  S.  R.  35  and  note;  199. 

Marshall  v.  Reams,  32  ila.  499,  14  2.  Wilkinson  v.  Deming,  80  111.  342, 
So.  95,  37  A.  S.  R.  118;  Ridiards  v.  22  Am.  Rep.  192. 
ColHns,  45  N.  J.  Eq.  283, 17  Atl.  831,  In  Stanton  v.  Willson,  3  Day 
14  A.  S.  R.  726;  Merritt  v.  Swimley,  (Conn.)  37,  3  Am.  Dec.  265,  a  legiis- 
82  Va.  433,  3  A.  S.  R.  115;  Qreen  lative  divorce  expressly  made  the  wife 
y.  Campbell,  35  W.  Va.  698,  14  S.  E.  sole  gaardian  of  the  children. 
212,  29  A.  S.  R.  843.  As  to  the  power  of  the  court  in  a 

Note :  20  Am.  Dee.  336.  divoree  aetion  to  determine  the  custody 

And  see  Habeas  Corpus,  post.  of  the  children,  the  effect  of  such  or- 

20.  Matthewson  v.  Perry,  37  Conn,  ders  or  decrees,  and  their  subsequent 
435,  9  Am.  Rep.  339 ;  Ohio,  etc.,  R.  Co.  modification,  see  Divorce  and  Srpara- 
V.  Tindall,  13  Ind.  366,  74  Am.  Dec.  tion,  vol.  9,  p.  471  et  seq. 

259;  French  v.  Hoyt,  6  N.  H.  370,  3.  Bryan  v.  Lyon,  104  Ind.  227,  3 
25  Am.  Dec.  464;  Hammond  v.  Cor-  N.  E.  8iB0,  54  Am.  Rep.  309. 
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in  the  natural  guardianship  until  both  are  dead.^  Of  illegitimate 
children  the  mother  is  the  sole  natural  guardian;^  though  it  ha^ 
been  held  in  some  cases  that,  in  case  of  her  death,  a  putative  father 
who  acknowledges  the  child  is  entitled  to  guai^ianship  over  it.* 
There  is  some  conflict .  among  the  authorities  as  to  whether  anyone 
but  the  father  or  mother  can  properly  be  said  to  be  a  natural  guard- 
ian,^ some  expressly  holding  that  the  parents  are  the  only  natural 
guardians,  and  that  no  other  relation  has  the  right  to  claim  the 
guardianship  of  a  child  except  by  appointment,®  while  other  author- 
ities extend  the  term  to  the  next  of  kin,  as  for  instance  the  grand- 
parents of  an  orphan  child.* 

8.  Incidents  of  Guardianship  by  Nature. — ^Natural  guardianship 
is  of  the  person  only.  The  father  or  other  natural  guardian  has  no 
right  of  custody  or  control  over  the  estate,  real  or  personal,  of  the 
ward,***  unless  conferred  on  him  by  statute.**  He  cannot  therefore 
sell  or  lease  the  ward's  real  or  personal  property,  nor  even  apply  for 
and  obtain  a  judicial  order  of  sale,**  nor  collect  choses  in  action  due 
to  him.*'    Even  if  he  bring  a  suit  in  the  child's  name  as  his  next 

4.  In  re  Kellogg,  187  N.  Y.  355,  121  Md.  46,  88  Atl.  26,  Ann.  Cas. 
80  N.  E.  207,  13  L.R.A.(N.S.)  288  1913E  1191,  49  L.R.A.(N.S.)  860  (stat- 
and  note.  ing  this  to  be  the  view  of  some  anthori- 

5.  Marshall  v.  Reams,  32  Fla.  499,  ties).  And  see  Moritz  v.  Garnhart,  7 
14  So.  95,  37  A.  S.  R.  118;  Ramsay  Watts  (Pa.)  302,  32  Am.  Dec.  762. 
V.  Thompson,  71  Md,  315, 18  Atl.  592,  Note :  89  A.  S.  R.  264. 

6  L.R.A.  705.  10.  Linton  v.  Walker,  8  Fla.  144, 

Note :  2  A.  S.  R.  185.  71  Am.  Dec  105 ;  Ohio,  etc.,  R.  Co.  v. 

6.  Moritz  V.  Garnhart,  7  Watts  (Pa.)  Tindall,  13  Ind.  366,  74  Am.  Dec.  259; 
302,  32  Am.  Dec.  762;  Pote's  Appeal,  French  v.  Hoyt,  6  N.  H.  370,  25  Am. 
106  Pa.   St.  574,  51  Am.  Rep.   540.  Dec  464;  Combs  v.  Jackson,  2  Wend. 

Note:  2  A.  S.  R.  186.  (N.  Y.)  153,  19  Am.  Dec  568;  Hyde 

See  Bastards,  vol.  3,  pp.  743-6.  v.  Stone,  7  Wend.  (N.  Y.)  364,  22  Am. 

7.  Sudler  v.  Sadler,  121  Md.  46,  88  Dec  582;  Fonda  v.  Van  Home,  15 
Atl.  26,  Ann.  Cas.  1913E  1191,  49  Wend.  (N.  Y.)  631,  30  Am.  Dec.  77; 
L.R.A.(N.S.)  860  (stating  the  exist-  Haynie  v.  Hall,  5  Humph.  (Tenn.) 
ence  of  such  conflict,  but  without  decid-  290,  42  Am.  Dec.  427  and  note;  Far- 
ing whether  or  not  an  uncle  may  be-  guson  v.  Phoenix  Mut.  Life  Ins.  Co., 
come  an  infant's  natural  guardian  on  84  Vt,  350,  79  Atl,  997,  35  L.R.A. 
the  death  of  its  parents).  (N.S.)  844. 

8.  Sudler  v.  Sudler,  121  Md.  46,  88  Notes:  89  A.  S.  R.  268;  11  L.R.A. 
Atl.   26,   Ann.   Cas.   1913E   1191,   49  440. 

L.R.A.(N.S.)  860  (citing  text  writers  11.  Fridge   v.    State,   3   Gill   &  J. 

supporting    this     view) ;     People     v.  (Md.)  103,  20  Am.  Dec.  463. 

Schoonmaker,  117   Mich.  190,  75   N.  Note:  33  L.R.A.  759. 

W.  439,  72  A.  S.  R.  560  (holding  that  12.  Shanks  v.  Seamonds,  24  la.  131, 

the  step-father  is  not  a  natural  guard-  92  Am.  Dec.  466;  Myers  v.  MeGavock, 

ian  of  the  child).  39   Neb.  843,  58  N.  W.  522,  42  A. 

9.  Lamar  v.  Micon,  114  U.  S.  218,  S.  R.  627.    See  infra,  par.  34. 

5  S.  Ct.  857,  29  U.  S.  (L.  ed.)  94;  18.  Rhea  v.  Bagley,  63  Ark.  374, 
In  re  Benton,  92  la.  202,  60  N.  W.  38  S.  W.  1039,  36  L.R.A.  86;  Linton 
614,  64  A.  S.  R.  546;  Sudler  v.  Sudler,  v.  Walker,  8  Fia.  144,  71  Am.  Dec. 
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f rieud  or  prochein  ami,  he  lias  no  right  to  demand  and  receive  the 
property  recovered.  For  that  purpose  a  guardian  of  the  estate  must 
be  appointed.**  Of  course  this  rule  does  not  apply  to  a  suit  to  collect 
the  earnings  or  to  recover  damages  for  loss  of  the  earning  capacity 
of  a  minor  child,  since  those  causes  of  action  are  the  property  of 
the  father  by  virtue  of  his  parental  rights,  and  not  of  the  child.** 
A  father's  possession  as  natural  guardian  of  a  chattel  given  to  his 
infant  child  by  himself  or  jmother  continued  bona  fide  for  the  required 
period  vests  a  good  title  in  the  child  under  the  statute  of  limitations.** 
It  is  generally  held  that  guardianship  of  the  person  is  not  assignable, 
and  a  verbal  or  written  contract  transferring  the  custody  of  the  child 
to  another  is  of  no  legal  validity^  *'  though  such  an  attempt  to  trans- 
fer the  custody  of  the  child  might  be  an  important  element  in  deter- 
mining the  father^s  fitness,  and  controlling  the  equities,  in  a  contest 
over  the  child's  custody.**  In  a  few  jurisdictions,  however,  the  courts 
are  apparently  inclined  to  uphold  the  validity  of  such  transfers.** 
9.  Origin  of  Testamentary  Guardianship. — ^Testamentary  guard- 
ianship is  the  creature  of  statute.  At  the  common  law  a  man  could 
not  control  or  affect  the  guardianship  of  his  children  by  his  will. 
But  by  the  same  statute  of  Charles  II  which  abolished  guardianship 
in  chivalry  it  was  enacted  that  a  father,  by  deed  executed  in  his  life- 
time or  by  hia  last  will  and  testament  in  writing,  in  the  presence 
of  two  or  more  credible  witnesses,  might  dispose  ol  the  custody  and 
control  of  his  minor  child  or  children,  either  born  or  unborn,  for 
and  during  such  time  as  they  should  remain  under  twenty-one  years 
of  age,  and  that  such  disposition  '^sball  be  good  and  effective  against 
all  and  every  person  or  persons  claiming  the  custody  or  tuiticm  of 

105;  Williams  v.  Storrs,  6  Johns.  Cb.   Cas.  936;  Lovell  v.  House  of  Good 
(N.  Y.)  353,  10  Am.  Dec.  340.  Shepherd,  9  Wash.  419,  37  Pac  6(>0> 

14.  Miles    V.     Kaigler,    10    Yerg.  43  A.  S.  R.  839. 

(Tean.)  1^,  30  Am.  Dec.  425.  Note:  16  L.R.A.{N.S.)   1004. 

15.  See  Pawbtt  ajsd  GmLD.  U.  State  v.  libbey,  44  N.  H.  3^« 

16.  Bat  possession  by  the  father,  B2  Am.  Dae.  223;  Merritt  v.  Swimley^ 
under  the  Utle  and  on  behalf  of  the  82  Va.  433,  3  A.  S.  R.  115;  String- 
child,  will  constitute  adverse  possession  fellow  v.  SomerviUe,  95  Va.  701,  29 
of  the  child.  Williams  v.  Walton,  8  8.  E.  685,  40  L.R.A.  628;  In  re  Hutch- 
Yerg.  (Tenn.)  387,  29  Am.  Dea  122.  inson,  26  Ont.  L.  Rep.  601,  Ann.  Cas. 

17.  Hernandez  v.  Thomas,  50  Pla.  1913B  879. 

522,  39  So.  641,  111  A.  S.  R.  187,  Notes:  43  Am.  Rep.  780;  2  A.  S.  R. 

7  Ann.  Cas.  446,  2  L.RJl.(N.S.)  203;  184. 

Brooke  v.  Logan,  112  Ind.  183,  13  N.  19.  Marshall  v.  Reams,  32  Fla.  499, 

E.  669,  2  A.  S.  B.  177;  In  re  Scar-  14  So.  95,  37  A.  S.  R.  118;  Cunning, 

ritt,  76  Mo.  566,  43  Am.  Rep.  768;  ham  v.   Barnes,  37  W.  Va.  746,   17 

State  v.  Baldwin,  5  N.  J.   Eq:  454,  S.  E.  308,  38  A.  S.  R.  57;  Fletcher 

45  Am.  Dec.  399;  People  v.  Mercein,  v.  Hickman,  50  W.  Va.  244,  40  S.  E. 

3  HUl  (N.  Y.)  399,  38  Am.  Dec;  644;  371,  88  A.  S.  R.  862  and  note,  55 

Ex  part©  Reynolds,  73  S.  C.  296,  53  L.R.A.  896. 
S.  £.  490,  114  A.  S.  R.  80,  6  Attn. 
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auch  child  or  children."  *^  It  will  he  noticed  that  this  power  is 
confined  to  the  father,  and  that  the  testamentary  guardianship  cre^ 
ated  by  him  supersedes  the  natural  guardianship  of  the  widowed 
mother.^  It  has  therefore  become  repugnant  to  modem  sentiment; 
and  by  the  English  statute  of  1886. the  surviving  mother  is  entitled 
to  act  as  guardian  jointly  with  the  testamentary  guardian.  In  the 
United  States,  with  a  few  exceptions,  testamentary  guardianship  ia 
recognized,  but  is  usually  regarded  as  statutory  in  its  nature,  resting 
either  on  the  provisions  of  some  local  statute  or  on  the  act  of  Charles 
II,  assumed  to  have  been  inherited  as  a  part  of  the  English  law  exist- 
ing at  the  colonization  of  this  country.  In  many  of  the  states,  how- 
ever, it  has  been  modified  in  favor  of  the  mother  by  statutes  making 
her  natural  guardianship  of  the  person  of  her  children  superior 
to  that  of  the  testamentary  guardian.,  requiring  her  consent  to  the 
appointment  of  a  testamentary  guardian,  making  the  father  and 
mother  joint  guardians  and  confining  the  power  to  appoint  a  testa- 
mentary guardian  to  the  survivor^  and  the  like.* 

10.  Incidents  of  Testamentary  Guardianship. — Since  the  statute  of 
Charles  II  conferred  power  only  on  the  father,  the  mother  has  no 
power  to  appoint  a  testamentary  guardian,  even  if  she  has  survived 
lier  husband  and  become  natural  guardian  of  the  child,  unless  by 
some  provision  of  the  local  statute.*  Still  less  can  the  grandfather 
appoint  a  testamentfiry  guardian.*  Nor  can  a  testamentary  guardian 
by  his  own  will  appoint  his  successor.*  The  putative  father  of  an 
illegitimate  child,  not  being  in  the  eyes  of  the  law  his  father,  cannot 
appoint  a  testamentary  guardian.*  The  provision  of  the  statute  of 
Charles  II  permitting  an  appointment  by  deed  has  fallen  into  complete 
disuse,  as  the  name  of  the  guardianship  indicates.  Not  only  must 
the  appointment  be  by  will,  but  the  will  must  be  regularly  probated 
in  order  to  make  the  appointment  effective,'  and  it  has  beeil  expressly 
held  by  some  authorities  that  a  guardian  cannot  be  appointed  by  a 
nuncupative  will,  and  that  a  written  will  is  indispensable  for  such 
purpose.*  By  the  statutes  and  practice  of  the  various  states  it  is 
also  generally  required  that  the  guardian  should  file  his  acceptance, 
qualify  by  giving  bond,  and  receive  letters  of  guardianship  from 

20.  Note:  13  L.B.A.(N.S.)  288.         33  Ga.  195,  81  Am.  Dec  202. 

1.  In  re  Van  Houten,  3  N.  J.  Eq*       Note:  29  Am.  Dec.  713. 
220,  29  Am.  Dec.  707.     And  see  in-       4.  Note:  29  Am.  Dee.  713. 

fra,  par.  10.  6.  Taylor  v.  Jeter,  33  Qa.  195,  81 

2.  Dearibes  v.  Wilmer,  69  Ala.  25,   Am.  Dec.  202. 

44   Am.   Rep.  501;   HiU   v.  HiU,  49  Note:  29 -Am.  Dec,  714. 

Md.  450,  33  Am.  Rep.  271.  6.  Ramsay    v.    Thompson,    71   Md. 

Notes:  29  Am.  Dec.  712;  2  LJEt.A.  315,  18  Atl.  592,  6  L.R.A.  705. 

(N.S.)  203;  13  L.R.A.(N  \)  288-293.  Note:   29   Am.   Dee.   716. 

3.  Hernandez   v.    Thomaa,   50   Fla.  7.  Desribes  v.  Wihner,  69  Ala.  25, 
522,  39   So.  641,  111  A.   S.  R.  137,  44  Am.  Rep.  501. 

7  Ann.  Cas.  446  and  note,  2  L.R.A.       8.  Dorsey  v.  Sheppard,  12  GiU  k 
(N.S.)  203  and  note;  Taylor  v   Jeter,   J.   (Md.)   192,  37  Am.  Dec.  77. 
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the  proper  probate  court.*  He  is  also  subject  to  removal  for  mis- 
behavior in  office  in  the  same  manner  as  an  appointed  guardian.^® 
No  particular  form  of  words  is  necessary  to  the  appointment,  if  it 
clearly  appear  that  the  person  named  is  to  have  the  custody  of  the 
person  or  estate,  or  both,  of  the  child.^^  The  testamentary  guardian^ 
unless  limited  by  the  terms  of  the  will,  takes  qontcol  of  both  the 
person  and  estate  of  the  ward*  His  office  thus  becomes  pr|i<;tically 
identical  with  that  of  a  guardian  appoinj;ed  by  thj&  probate  court.^* 
If  a  will  gives  property  to  a  child  and  in  terms  appoints  a  guardiain 
for  him,  but  the  testator  was  without  power  to  appoint  such  a  guard- 
ian, the  attempted  appointment  has  sometii;aes  been  held  to  create 
the  nominee  a  trustee  for  the  child  of  the  property  bequeathed.*' 
That  the  father  and  mother  have  been  divorced,  and  the  custody 
of  the  child  given  to  the  father,  does  not  so  take  the' child  into 
custody  of  the  divorce  court  as  to  take  away  the  father's  right  to 
appoint  a  testamentary  guardian ;  bxit  the  authority  of  the  guardian 
will  be  subordinate  to  the  power  of  the  court,  as  was  that  of  the 
father." 

11.  Guardianship  by  Judicial  Appointment. — Since  guardianship 
by  nature  is  of  the  person  only,  and  testamentary  guardianship  is 
comparatively  infrequent,  by  far  the  most  numerous  and  important 
class  of  guardianships,  so  far  as  the  property  of  the  ward  is  con- 
cerned, is  that  created  by  judicial  appointment.  If  a  minor  child 
has  lost  both  parents  and  has  no  testamentary  guardian,  the  only 
legal  mode  of  providing  for  its  custody  and  control  is  by  appoint- 
ment of  a  guardian  of  the  person  by  the  court  charged  with  that 
duty;  if  any  infant  owns  property,  the  legal  administration  of  that 
property  can  only  be  had  (in  the  absence  of  a  testamentary  guard- 
ian)  by  judicial  appointment  of  a  guardian  of  the  ward's  estate. 

9.  Hatch  ▼.  Ferguson,  68  Fed.  43,  Kevan  v.  Waller,  11  Ldgh  (Va.)  414, 
29  U.  S.  App.  651,  15  C.  C.  A.  201,  36  Am.  Dec.  391. 

33   L.R.A.   759   and   note;   Wood   v.       Note:  29  Am.  Dec.  715. 

Wood,  5  Paige  (N.  Y.)  596,  28  Am.       12,  Note:   29  Am.  Dec.  713.     But 

Dec.  451.    But  in  Kentucky  it  is  held  ^^  Churchill  v.  Jackson,  132  Ga.  666, 

that  a  testapientary  guardian  is  not  ^  §'J^:  ^IK^^hS^'  ^?^^?  ■^^«' 
under  the  jurisdietian  of  the  county  ^^  J^-^'^'^.S.)  875,  in  which  a  will 

courts  (who  e?ereise  the  probate  juri^  ^^"If  •     J  ^''^^^^^^^'t^V   tf^^i 

diction),  but  is  subject  to  the  control  f^^t^'L^^^^^^^^ 

of  the  equity  courts  under  ^e  general  during  her^nority,"  was  held  to  riiake 

rules  relating  to  Mists.     Maupin   v.  ^^^  appointee  guiidian  of  the  child's 

^''H^^.^  ^*''*   ^^y-^   ^^'  ^  ^'^'  estate;  but  not  of  its  person. 

^ec.  699.  13    Campbell  y.  Mansfield,  104  Miss. 

10.  Deegan  v.  Deegan,  22  Nev.  185,  533^  61  So.  593,  45  L.R,A.(N.S.)  446 
37  Pac.  360,  58  A.  S.  R.  742.  and  note;  In  re  'KeUogg,  187  N.  Y. 

Note:  29  Am.  Dec.  715.  355,  80  N.  E.  207,  13  L.R.A.(N.S.) 

11.  Desribes  v.  Wilmer,  69  Ala.  25,   288  and  note. 

44  Am.  Rep.  501;  Re  Van  Houten,.  14.  Hill  v.  Hill,  49  Md,  450,  33  Am. 
3  N.  J.  Eq.  220,  29  Am.  Dec.  707;    Rep.  271. 
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The  appointment  in  general  terms  of  any  one  to  be  guardian  of 
an  infant,  if  the  infant  has  no  natural  guardian  and  is  the  owner 
of  property,  will  make  him  guardian  of  both  the  person  and  the 
estate.  The  approved  practice  is  to  combine  both  guardianships  in 
the  same  person  whenever  both  require  to  be  filled,  although  the  two 
guardianships  are  in  their  nature  separate,  and  capable  of  being  held 
by  different  persons.**  The  residue  of  this  article,  except  the  follow- 
ing paragraph,  is  chiefly  concerned  with  the  judicial  c^pointment 
of  guardians,  the  duration  of  their  trust,  and  the  powers  and  duties 
attaching  to  it. 

12.  Guardian  de  Son  Tort, — One  situation  requires  to  be  men- 
tioned in  this  article,  although  the  important  fact  is  that  the  so-called 
guardian  is  not  in  fact  a  guardian.  If  a  guardian  by  nature  takes 
the  possession  and  administration  of  his  ward's  property ,*•  or  if  a 
mere  stranger  or  wrongdoer  takes  possession  of  the  property  of  an 
infant  and  receives  the  rents  and  profits  thereof,  he  may  be  treated 
as  a  constructive  guardian,  and  equity  will  compel  him  to  account 
for  the  property  as  if  he  were  guardian  in  fact.  He  is  called  a  guard- 
ian de  son  tort,  or  "by  his  own  wrong."  *'  While  the  purpose  and 
effect  of  this  rule  is  usually  to  cast  upon  the  intruder  a  liability  and 
facilitate  its  enforcement,  yet  if  he  acted  in  good  faith,  and  dis- 
charged wholly  or  in  part  the  duties  which  would  have  rested  upon 
him  if  he  had  been  a  legal  guardian, .  his  right  to  charge  proper 
expenditures  against  the  funds  in  his  hands  has  been  recognized,*' 
and  it  has  been  held  that  if  compelled  to  account  to  the  ward  for  a 
profit  improperly  made  at  the  ward's  expense,  he  may  be  credited  on 
the  gross  profit  with  the  actual  legitimate  expenses  of  the  transaction.** 
Jurisdiction  to  enforce  such  a  constructive  guardianship  rests  in  the 
courts  of  equity,  as  it  is  not  within  the  strictly  limited  field  of  action 
of  the  ordinary  probate  courts.*^  Nor  will  assumpsit  lie  to  enforce 
the  liability.* 

15.  Note:  89  A.  S.  R.  267,  2S8.  Mieb.  490,  103  N.  W.  849,  112  A. 

16.  Linton  v.  Walker,  8  Fla.  144,  71  8.  R.  417;  OilfiUen's  Estate,  170  Pa. 
Am.  Dec.  105;  Van  Epps  v.  Van  Deu-  St.  185,  32  Atl.  585,  50  A.  S.  B.  760; 
sen,  4  Paige  (N.  Y.)  64,  25  Am.  t)ec.  Honseal  v,  Oibbes,  Bailey  Eq.  (S.  C.) 
516;  Evans  v.  Pearcft,  15  Grat.  (Va.)  482,  23  Am.  Dee.  186. 

513,  78  Am.  Dec.  635.  19.  Hanna   v.   Spotts,   5    B.    Mon. 

17.  Davis    V.    Harkness,   1    Oilman   (Ky.)  362,  43  Am.  Dec.  132. 

(lU.)  173,  41  Am,  Dec.  184;  Hiestand  20.  Linton  v.  Walker,  8  Fla.  144, 

V.  Kuns,  8  Blackf.  (Ind.)  345,  46  Am.  71  Am.  Dec.  105;  Van  Epps  v.  Van 

Dec.  481;  Hanna  v.  Spotts,  5  B.  Mon.  Deusen,  4  Paige  (N.  Y.)  64,  25  Am, 

(Ky.)  362,  43  Am,  Dec.  132;  Houseal  Dec.  516;  Bailey  v.  Bailey,  67  Vt.'494, 

V.  Gibbs,  Bailey  Eq.  (S.  C.)   482,  23  32  Atl.  470,  48  A.  S.  R.  826.     And 

Am.  Dec.  186;  Bailey  v.  Bailey,  67  see  the  other  eases  cited  in  this  para- 

Vt.  494,  32  Atl.  470,  48  A.  S.  R.  826.  graph,  all  of  which  are  in  equity. 

18.  Alexander    v.    Hillebrand,    140  1.  Linton  v.  Walker,  8  Fla.  144,  71 
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III.  Judicial  Appointment  and  Tbnubb  of  Officb 

13.  Jurisdiction  of  Chancery  and  of  Probate  Courts. — One  of  the 

most  distinctive  duties  of  the  court  of  chancery  in  England  was 
the  protection  of  the  interests  of  infants.  It  was  said  by  Blackstone 
that  chancery  "is  the  supreme  guardian,  and  has  the  superintendent 
jurisdiction  of  all  the  infants  in  the  kingdom."  •  Consequently  an 
application  to  chancery  was  the  proper  procedure  to  procure  the 
appointment  of  a  guardian,  and  the  infant  for  whom  a  guardian  was 
thus  appointed  was  often  called  a  "ward  in  chancery."  •  Chancery 
also  had  complete  jurisdiction  to  protect  the  interest  of  wards  and 
enforce  their  rights,  and  this  jurisdiction  has  descended  to  the  Ameri- 
can courts  of  chancery  as  an  inherent  and  traditional  power,  always 
ready  to  be  exercised  when  the  powers  of  the  probate  courts  are  inade- 
quate.* But  by  the  statutory  system  generally  existing  in  the  United 
States,  the  ordinary  tribunal  for  the  appointment  of  guardians  is 
the  court  having  jurisdiction  over  the  estates  of  deceased  persons, 
and  variously  known  as  probate,  surrogate's  or  orphans'  courts;  and 
in  some  states  the  probate  jurisdiction  is  expressly  made  exclusive. 
The  jurisdiction  of  chancery  to  make  the  original  appointment  of 
a  guardian  has  tiierefore  become  practically  obsolete  in  the  United 
States.^ 

14.  What  Court  Has  JurlsdictioiL — ^The  probate  court  having  pri- 
mary jurisdiction  to  appoint  a  guardian  for  an  infapt  is  the  one 
within  whose  territorial  district  the  infant  has  its  legal  domicil.* 
Legal  domidl  within  the  district  is  sufficient  to  confer  jurisdiction, 
though  the  infant  at  the  time  is  residing  elsewhere; '  but  the  neces- 
sity for  care  and  protection  for  an  infant  at  its  place  of  actual  rasi- 

Am.  Dec.  105.  5.  Hare  v.  Sbaw,  84  Ark.  32,  104 

2.  Linton  v.  Walker,  8  Fla.  144,  71  S.  W.  931,  120  A.  S.  R,  17;  Powell 
Am.  Dee.  105;  Cowls  v.  Cowls,  3  Gil-  v-  North,  3  Ind.  392.  56  Am.  Dec. 
man  (111.)  436,  44  Am.  Dec.  708.  513;  State  v.  Bird,  2^  Mo.  569,  162 

Note:  98  Am.  Dec.  733.  S.    W.    119,   Ann.    Cas.   1915C    353; 

3.  Fox  V.  Minor.  32  Cal.  Ill,  91  Hobbs  v.  Harlan,  10  Lea  (  Tenn.)  268, 
Am.  Dec.  566;  Hobbs  v.  Harlan,  10   43  Am.  Rep.  309. 

Lea   (Tenn.)   268,  43  Am.  Rep.  309.  6.  Churchill  v.  Jackson,  132  Qa.  666, 

Note:  89  A.  S,  R.  266.  64  S.  E,  691,  Ann.  Cas.  1913E  1203, 

4.  Hall  V.  Hall,  43  Ala.  488,  94  49  L.R.A.(N.S.)  875;  In  re  Benton, 
Am.  Dec.  703  and  note;  Thomas  v.  92  la.  202,  60  N.  W.  614,  54  A.  R. 
Thomas,  250  111.  354,  95  N.  E.  345,  R.  546;  Connell  v.  Moore,  70  Kan.  88, 
Ann.  Cas.  1912B  344,  35  L.R.A.(N.S.)  78  Pac.  164,  109  A.  S.  R.  408. 
1158;  Children's  Guardians  of  Marion  Notes:  53  A.  S.  R.  185;  Ann.  Cas. 
County  V.  Shutter,  139  Ind.  268,  34  1915C  789. 

N.  E.  665,  31  L.R.A.  740;  Trotter  7.  Nunn  v.  Robertson,  80  Ark.  350, 
V.  Mutual  Reserve  Fund  Life  Ass'n,  97  S.  W.  293,  Ann.  Cas.'l913E  1197; 
9  S.  D,  596,  70  N.  W.  843,  62  A.  In  re  Henning's  Estate,  128  Cal.  214, 
S.  R.  887.  60  Pac.  762,  79  A.  S.  R.  43;  In  re 

Note:  98  Am.  Dec  733,  734.  Benton,  92  la.  202,  60  N.  W.  614, 
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dence  may  sometimes  justify  an  appointment  there,  though  the  perma- 
nent domicil  is  in  another  state.^  And,  since  the  powers  of  an 
appointed  guardian  are  effective  only  in  the  state  under  whose  laws 
they  were  conferred,*  it  is  often  necessary  to  appoint  a  guardian  in 
a  state  where  an  infant  owns  property,  to  take  possession  of  and 
administer  that  property,  though  the  domicil  and  general  guardian- 
ship of  the  infant  are  in  another  state.^®  Such  a  guardianship  is 
termed  ancillary,  and  is  exercised  in  aid  of  the  general  guardianship 
at  the  ward's  domicil. 

15.  Essential  Jurisdictional  Facts  and  Procedure. — To  make  the 
appointment  of  a  guardian  valid  the  essential  jurisdictional  facts 
must  exist,  to  wit,  the  minority  of  the  ward,  and  his  domicil,  resi- 
dence or  ownership  of  property,  within  the  territorial  jurisdiction  of 
the  court.^^  There  must  also  be  no  existing  guardian;  and  if  it 
appears  that  the  ward  then  had  a  lawful  guardian  with  authority 
over  the  same  field  for  which  the  new  one  is  appointed,  the  new 
appointment  is  void.^'  Such  notice  of  the  hearing  on  the  applica- 
tion for  the  appointment  of  a  guardian  as  is  required  by  law  must 
be  given,  and  lack  thereof  is  fatal  to  the  jurisdiction.  Even  if  the 
notice  is  only  required  to  be  such  as  the  judge  shall  direct,  there 
must  be  some  notice;  and  if  the  record  states  that  an  appointment 
was  made  ''on  reading  and  filing  the  petition/'  it  is  void.^'  The 
same  result  follows  where  the  statute  expressly  requires  notice  to  wards 
over  a  certain  age,  and  it  is  not  given.^*  But  in  the  absence  of  a 
statute  requiring  it,  notice  of  the  infant  is  not  essential  to  juris- 
diction, especially  if  he  be  of  tender  years.**  The  presumption  of 
legality  attaching  to  the  acts  of  a  court  of  general  jurisdiction  over 
the  subject  matter  renders  it  unnecessary  that  every  fact  essential  to 

54  A.   S.  R.  546;   Sudler  v.  Sudler,  (Conn.)  407,  1  Am.  Dec.  26;  Taylor 

121   Md.  46,  88  Atl.   26,  Ann.   Cas.  v.  Jeter,  33  Ga.  195,  81  Am.  Dec.  202 ; 

1913E    1191,    49    L.R.A.(N.S.)    860.  Boyd  v.  Glass,  34  Ga.  253,  89  Am. 

As  to  what  constitutes  legal  domicil,  Dec.  252. 
see  Domicil,  vol.  9,  p.  538  et  seq.  Note:  98  Am.  Dec.  734. 

8.  Kelsey  v.  Green,  69  Conn.  291,  12.  Fridge  v.  State,  3  Gill  &  J. 
37  Atl.  679,  38  L.R.A.  471;  Jones  v.  (Md.)  103,  20  Am.  Dec.  463;  Thomas 
Bowman,  13  Wyo.  79,  77  Pac.  439,  v.  Burrus,  23  Miss.  550,  57  Am.  Dec. 
67  L.R.A.  860.  154;  Pete's  Appeal,  106  Pa.  St.  574, 

Note:  98  Am.  Dec.  734.  51  Am.  Rep.  540. 

9.  See  infra,  par.  65.  13.  Devereaux  v.  Janes,  141  Mich. 

10.  Kraft  V.  Wickey,  4  Gill  &  J.  265,  104  N.  W.  579,  113  A,  S.  R.  523. 
(Md.)  332,  23  Am.  Dec.  569;  Kurtz  v.  14.  Palmer  v.  Oakley,  2  Doug. 
St.  Paul,  etc.,  R.  Co.,  48  Minn.  339,    (Mich.)  433,  47  Am.  Dec.  41. 

51  N.  W.  221,  31  A.  S.  R.  657  and  15.  Children's  Guardians  of  Marion 

note.  County  v.  Shutter,  139  Ind.  268,  34 

Notes:  98  Am.  Dec  734;  53  A.  S.  N.  E.  665,  31  UR.A.  740;  Kurtz  v. 

R.  185.  St.  Paul,  eto.,  R.  Co.,  48  Minn.  339, 

11.  Apthorp     V.     Backus,     Kirbv  51  N.  W.  221,  31  A.  S.  R.  657. 
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jariscKction  should  expressly  appear  on  the  face  of  the  record ;  *• 
and  the  title  of  the  guardian  cannot  be  collaterally  attacked  because 
of  mere  irregularities  in  the  appointment  or  the  proceedings  leading 
to  it.*'  This  rule  has  been  held  to  protect  against  collateral  attack 
even  the  appointment  as  guardian  of  one  of  the  judges  holding 
the  court.**  The  term  of  the  appointment  is  for  the  minority  of 
the  ward,**  and  even  where  the  ward  will  have  the  right  to  choose 
a  guardian  for  himself  on  reaching  the  age  of  fourteen,  the  appoint- 
ment in  terms  should  be  for  his  minority.'*  It  is  implied  in  the 
very  necessity  of  appointing  a  guardian  that  the  minor  now  has  no 
one  legally  empowered  to  represent  him  and  maintain  his  rights. 
Consequently,  any  one  interested  in  his  behalf  may  make  applica- 
tion to  the  probate  court  for  such  an  appointment.  Thus  the  puta- 
tive father  of  an  illegitimate  child  has  been  held  to  be  a  proper  person 
k>  make  such  application.* 

16.  Selection  of  Guardian  Generally. — ^The  selection  of  the  person 
to  be  appointed  guardian  is,  generally  speaking,  a  matter  peculiarly 
for  the  discretion  of  the  appointing  court,  and  will  not  be  reviewed 
by  the  appellate  court  unless  for  clear  error.*  While  first  the  father, 
next  the  mother,  and  after  her  the  nearest  of  kin,  will  naturally 
be  appointed  if  in  every  way  suitable,  the  best  interest  of  the  child 
will  prevail  over  any  superiority  of  claim  to  the  appointment.'  In 
some  jurisdictions  it  is  expressly  provided  by  statute  that  the  parents* 
of  a  minor,  if  compietent  to  transact  their  own  business,  and  not 
otherwise  unsuitable,  are  entitled  to  the  guardianship.*  In  the  early 
English  decisions  preference  was  given  to  members  of  the  Church 
of  England,  and  Roman  Catholics  and  dissenters  were  ineligible  or 
at  least  discriminated  against;  but  in  the  American  courts  the  reli- 
gious faith  of  the  proposed  appointee  is  irrelevant,  except  so  far  as 
to  prevent  any  effort  by  the  guardian  to  turn  the  child  from  his 
inherited  and  natural  religious  faith.*    An  appointment  which  will 

16.  Bash   V.   Lindsey,  24   Qa.   245,   44  Am.  Rep.  501;  Jones  v.  Bowman, 
71  Am.  Dec.  117.  13  Wyo.  79,  77  Pac.  439,  67  L.R.A. 

17.  Children's  Guardians  of  Marion   860. 

County  V.  Shutter,  139  Ind.  268,  34  4.  In  re  Crocheron's  Estate,  16  Idaho 

N.  E.  665,  31  L.R.A.  740.  441,  101   Pac.  741,  33  L.R.A.(N.S.) 

18.  Fridge   v.    State,    3    Oill    &   J.  868  and  note;  Masterson's  Estate,  45 
(Md.)  103,  20  Am.  Dee.  463.  Wash.  48,  87  Pac.  1047,  122  A.  S.  R. 

19.  Jones  v.  Havs,  38  N.   C.  502,  886. 

44  Am.  Dec.  78.    And  see  infra,  par.  5.  Desribes  v.  Wilmer,  69  Ala.  25, 

19.  44  Am.  Rep.  501;  State  v.  Bird,  253 

20.  Young  V.  Lorain,  11  HI.  624,  52  Mo.  569,  162  S.  W.  119,  Ann.  Cas. 
Am.  Dec.  463.  1915C  353  and  note;  Jones  v.  Bow- 

1.  Pate's  Appeal,  106  Pa.  St.  574,  man,  13   Wyo.   79,  77  Pac.  439,  67 
51  Am.  Rep.  540.  L.R.A.   860.     See  Purinton   v.   Jam- 

2.  Pote's  Appeal,  106  Pa.  St.  574,  rock,  195  Mass.  187,  80  2^.  E.  802,  18 
61  Am.  Rep.  640.  L.R.A.(N.S.)  926. 

3.  Desribes  v.  Wilmer,  69  Ala.  25, 
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probably  keep  the  family  together  will  be  preferred  to  one  which  will 
bring  about  their  separation.*  Married  women  were  not  ineligible  at 
the  common  law,  but  it  was  not  the  practice  to  appoint  them  without 
the  consent  of  their  husbands;  but  this  discrimination  has  become 
obsolete  in  modern  times.^  In  recent  years  corporations  have  some- 
times been  held  eligible  to  appointment  as  guardian,  especially  of 
the  estate  of  the  ward.® 

17.  Ward's  Right  of  Choice. — Besides  the  common  law  guardian- 
ship already  mentioned,  there  existed  at  common  law  a  guardian- 
ship by  election  of  the  infant.  An  infant  under  socage  guardianship 
might  at  fourteen  years  of  age  elect  a  guardian  to  succeed  the  guard- 
ian in  socage,  and  it  is  possible  that  this  might  be  done  in  some 
instances  by  an  infant  under  fourteen.  But  the  law  on  this  subject 
was  obscure,  and  fell  at  an  early  time  into  disuse.^  This  doctrine  of 
the  ancient  law  has  however  survived  in  the  modern  rule  that,  if  a 
guardian  is  to  be  selected  for  a  ward  fourteen  years  old  or  more,  the 
ward  has  the  right  to  choose  his  guardian,  though  the  right  is  quali- 
fied by  the  necessity  of  his  nomination  being  ratified  by  the  courts 
and  of  his  giving  bond,  and  by  the  right  of  the  court  to  refuse  its  sanc- 
tion to  an  obviously  unwise  or  improvident  selection.**  Whether 
this  right  of  the  ward  permits  him  to  supersede  an  existing  guardian, 
appointed  before  he  reached  the  age  of  choice,  or  whether  it  comes 
into  being  only  on  the  occurrence  of  a  vacancy  in  the  guardianship, 
is  a  question  on  which  the  statutes  and  decisions  are  not  in  entire 
accord.**  But  even  in  states  where  the  ward  has  the  right  to  remove 
his  guardian  by  making  a  different  appointment  on  reaching  four- 
teen, the  mere  existence  of  this  right,  if  not  exercised,  does  not  termi- 
nate the  existing  guardianship.** 

18.  Necessity  of  Qualifying  by  Giving  Bond* — ^It  is  a  universal 
requirement  of  the  statutes  providing  for  the  judicial  appointment 
of  guardians  that  the  appointee  should  give  bond,  in  a  sum  fixed  by 
the  court  and  with  surety  acceptable  to  it,  for  the  due  execution 
of  his  trust.  And  it  is  usually  held  that  the  giving  of  such  bond, 
the  ''qualification"  of  the  guardian  as  it  is  called,  is  a  condition 
precedent  to  the  vesting  of  his  authority ;  and  that  any  act  done  with- 
out or  before  the  giving  of  such  bond  is  a  nullity.**    So  where,  as  is 

6.  Jones  v.  Bowman,  13  Wyo.  79,       Note :  48  L.R.A.  587,  588,  589. 

77  Pac.  439,  67  L.R.A.  860.  9.  Notes:  89  A.  S.  R.  265;  Ann. 

7.  Palmer     v.     Oakley,     2     Dong.   Gas.  1912G  477.    And  see  supra,  par. 
(Mich.)  433,  47  Am.  Dec.  41,  decided   4. 

in  1847,  which  recognizes  the  common  10.  Note:    Ann.    Cas.    1912C    477. 

law  requirement  of  the  husband's  eon-  And  see  supra,  par.  15. 

sent.  11.  Central  Trust  Co.  t.  MeCarroU, 

8.  Indiana  Trust  Co.  v.  Griffith,  176  141  Ky.  278,  132  S.  W.  541,  Ann. 
Ind.   643,  95  N.  E.  573,  44  L.R.A.  Cas.  1912C  475  and  note. 

(N.S.)    896,  Ann.  Cas.  1914A   1023:       12.  Young  v.  Lorain,  11  IlL  624,  52 
Minnesota  Loan,  etc.,  Co.  v.  Beebe,  40   Am.  Dec.  463. 

Minn.  7,  41  N.  W.  232,  2  L.R.A.  418.       13.  Hatch  v.  Ferguson,  68  Fed.  43, 
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the  case  in  some  states,  the  natural  guardian  is  empowered  to  take 
possession  of  and  administer  on  the  assets  of  his  ward  upon  giving 
bond,  the  giving  of  the  required  bond  is  a  prerequisite  to  his  right 
to  exercise  such  power.**  Under  the  statutes  of  most  of  the  states  a 
guardian  appointed  by  deed  or  will  may  be  relieved  of  the  necessity 
of  giving  bond  if  the  instrument  appointing  him  so  provides;  but 
in  the  absence  of  such  provision  a  bond  is  necessary,  and  an  appoint- 
ment without  taking  such  bond  is  void.'*  In  some  cases  the  judge 
was  held  personally  liable  to  the  ward  for  appointing  a  guardian 
without  a  proper  bond.** 

19.  Terminatioii  of  Guardianship  Generally. — The  relation  of 
guardian  and  ward  is  necessarily  terminated  by  the  death  of  either 
the  guardian  *'  or  the  ward.**  It  is  also  terminated  by  the  ward's 
arriving  at  the  age  of  legal  majority.**  It  is  generally  held  that 
the  marriage  of  a  ward,  whether  male  or  female,  terminates  the  guard- 
ianship as  to  the  person,**  or  at  least  that  the  control  exercised  by 
the  guardian  must  be  in  subordination  to  every  just  right  of  the 
huaband  or  wife.*  As  to  the  estate,  there  is  some  conflict  in  the 
authorities  both  in  this  country  and  in  England,  though  the  better 
(pinion  seems  to  be  that  marriage  terminates  the  guardianship  of  the 
estate  of  the  female  ward  but  not  that  of  the  male  ward.*  This 
rule  evidently  arose  from  the  fact  that  the  marital  obligations  of 
either  a  husband  or  wife  are  inconsistent  with,  and  in  their  nature 
superior  to,  the  guardian's  right  to  control  of  the  person;  and  that 
at  the  common  law  the  wife  by  marriage  conferred  on  the  husband 
the  entire  control,  and  nearly  the  entire  beneficial  interest,  in  her 
property.  It  would  seem  that,  unless  by  statute,  a  guardian  cannot 
relieve  himself  of  his  trust  by  resignation.  But  the  powers  given  to 
probate  courts  are  commonly  such  as  to  permit  them  to  accept  a 

29  U.  8.  App.  651,  15  C.  C.  A.  201,  70  Am.  Dec.  610;  Fridge  v.  State,  3 

33   JmRJl.  759  and   note;   Sudler  v.  Gill  &  J.    (Md.)    103,  20   Am.   Dec. 

Sadler,  121  Md.  46,  88  Atl.  26,  Ann.  463;  Perkins  v.  Cheney,  114  Mich.  567, 

Cas.    1913E    1191,    49    LJl.A.(N.S.)  72  N.  W.  595,  68  A.  S.  R.  495  and 

860.                   '  note;  Berkin  ▼.  Marsh,  18  Mont.  152, 

14.  Fridge  v.    State,   3   GiU   &  J.  44  Pac.  528,  56  A.  S.  R.  565. 
(Md.)  103,  20  Am.  Dec.  463.  20.  Note:   29   Am.   Dec.   716.     By 

Note:  33  L.R.A.  759.  statute  in  New  Mexico  it  is  provided 

15.  Hatch  V.  Ferguson,  68  Fed.  43,  that  the  guardianship  over  men  and 
29  U.  S.  App.  651,  15  C.  C.  A.  201,  women  shall  cease  with  their  marriage. 
33  L.R^.  759.  Montoya  de  Antonio  v.  Miller,  7  N. 

16.  Note:  44  L.R.A.(N.S.)  176.  M.  289,  34  Pac.  40,  21  L.R.A.  699. 

17.  Mitchell  v.  KeUy,  82  Kan.  1,  1.  In  re  Chace,  26  R.  I.  351,  58 
107  Pac.  782,  136  A.  S.  R.  97.  Atl,  978,  3  Ann.  Cas.  1050,  60  L.R.A. 

18.  In  re  Livermore,  132  Cal.  99,  493. 

64  Pac.  113,  84  A.  S.  R.  37;  Berkin      2.  Fridge  v.  State,  3  Gill  &  J.  (Md.) 

V.  Marsh,  18  Mont.  152,  44  Pac.  528,  103,  20  Am.  Dec.  463. 

56  A.  S.  R.  565  and  note.  Note:  29  Am.  Dec  716. 

19.  Overton  v.  Beavers,  19  Ark.  623, 

1117 


§  20  GUABDIAN  AND  WARD  12  R.  C.  L. 

resignation  and  thereupon  make  a  new  appointments  At  any  rate^ 
where  the  statute  gives  the  power  of  removal  for  any  reason  deemed 
sufficient  by  the  court,  the  acceptance  of  a  resignation  would  be 
treated  as  a  removal  within  this  power  to  save  its  validity.'  When 
the  ward's  domicil  has  been  changed  to  another  state  where  his  prop- 
erty is  situated,  and  a  guardian  has  been  appointed  there,  it  is  proper 
for  the  court  of  his  domicil  to  discontinue  the  guardianship.*  After 
the  termination  of  the  guardianship  by  any  of  the  above  named 
events,  any  exercise  of  legal  authority  as  guardian  would  be  unauthor- 
ized and  void;  but  it  is  still  the  duty  of  the  guardian,  or  if  the 
termination  be  by  his  own  death,  of  his  personal  representatives,^ 
to  render  an  account  and  turn  over  the  property  in  his  hands  to  the 
proper  person ;  and  the  guardianship  continues,  in  a  sense,  to  exist 
for  that  purpose  only.* 

20.  Removal  of  Guardian  from  His  Trust. — ^It  was  a  part  of  the 
inherent  jurisdiction  of  courts  of  equity  over  infants  to  remove  their 
guardians  upon  proof  of  misbehavior  or  unfitness;  and  this  power 
extends  to  testamentary  guardians  as  well  as  to  those  selected  and 
appointed  by  the  court.'  But  in  the  United  States  this  power  is  com- 
monly vested,  at  least  as  to  its  ordinary  exercise,  in  the  probate  court 
by  which  the  appointment  was  made  or  approved.®  The  trial  court 
is  usually  allowed  a  liberal  discretion  in  the  matter  of  removing  or 
refusing  to  remove  a  guardian,  and  an  appellate  court  will  not  inter- 
fere with  such  discretion  unless  it  clearly  appears  that  it  has  been 
abused.*  The  power  to  take  the  custody  of  a  child  from  its  father 
or  other  natural  guardian  has  already  been  considered.***  Before  a 
natural  or  appointed  guardian  can  be  lawfully  removed,  he  must 
have  been  in  some  manner  cited  before  the  court  which  passed  upon 
his  fitness;**  but  if  he  appeared  by  counsel  at  the  hearing,  the  lack 
of  formal  service  upon  him  will  not  invalidate  the  order  of  removal.** 

3.  Young  V.  Lorain,  11  lU.  624,  52  7.  Cowls  v.  Cowls,  3  Gilman  (ID.) 
Am.  Dec.  463.  435,  44  Am.  Dec.  708. 

4.  In  re  Benton,  92  la.  202,  60  N.  Notes:  29  Am.  Dec.  715;  98  Am. 
W.  614,  54  A.  S.  R.  546.  ^^'  734;  58  A.  S.  R.  750. 

5.  Mitchell  v.  Kelly,  82  Kan.  1,  107  ,  ^'  J^^^^^^Z'  Lorain,  11  IlL  624,  52 
Pac.  782,  136  A.  S.  R.  97;  Peel  v.  ^^-  ^^'  ^^^'^rP^^^.^^^"^^  ^ 
McCarthy,  38  Minn.  451,  38  N.  W.  205,  ^^'  ^^'  ^^  P*^'  ^^^'  ^^  ^  ^'  ^' 

^  t  O;efton  ?.'  Beavers,  19  Ark.  623,       f^^  ''^^  J^^^'^  ^^^;  '^{f 

70  Am.  Dec.  610;  Banm  v.  Hartmann,       g   j^  ^^  Nelson    148  la    118    1*^6 

^^^^}'  }^'  ^^  ^'t^'  '^^^'  H  t  ^'  N.  W.  973,  Ann.  Cas.  1912B  974  and 
R.  246;  Lanman  v.  Lanman,  206  Mass.   note. 

488,  92  N.  E.  885,  19  Ann.  Cas.  508;       lo.  See  supra,  par.  6  and  7, 

Berkin  v.  Marsh,  18  Mont.  152,  44  Pac.       n.  Brooke  v.  Logan,  112  Ind.  183, 

528,  56  A.  S.  R.  565 ;  Mitchell  V.  Penny,  13  N.  K  669,  2  A.  S.  R.  177. 

66  W.  Va.  660,  66  S.  E.  1003,  135       12.  Deegan  v.  Deegan,  22  Nev.  1S5» 

A.  S.  R.  1046,  26  L.R.A.(N.S.)  788.   37  Pac.  360,  58  A.  S.  R.  742. 
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If  an  order  of  removal  be  made,  his  guardianship  is  at  an  end;  and 
he  cannot  be  reinstated  by  a  mere  subsequent  order  of  court  with- 
out notice  to  his  sureties,  or  re-execution  of  tlie^  bond  by  them.^' 
An  order  of  removal  by  a  court  having  jurisdiction  to  make  such 
removal  cannot  be  collaterally  attacked  for  insuiTiciency  of  the  cause 
assigned  or  for  irregularities  of  procedure.^^  That  the  guardian  failed 
to  use  the  ward's  funds  properly  for  his  support/*  or  to  provide 
needed  medical  attendance/^  that  be  kept  in  the  same  family  with 
the  ward  a  prostitute/^  that  he  is  not  a  fit  and  suitable  person  to 
have  the  custody  ^n'd  education  of  his  daugliter/^  or  that  he  has 
failed  to  file  the  accounts  required  by  law  or  by  order  of  the  probate 
court,  have  been  held  sufficient  cause  for  removal/*  It  has  however 
been  held  that  a  guardicm  should  not  be  removed  for  failure  to  file 
his  reports,  unless  the  statute  makes  such  removal  mandatory,  with- 
out giving  him  an  opportunity  to  make  the  overdue  report,  and 
show  if  he  can  that  the  ward's  interests  have  not  been  injured  by 
the  delay.**^  Where  however  the  statute  specifies  the  grounds  for 
removal,  the  court  is  confined  to  such  grounds  and  it  has  been  held 
that  a  statute  authorizing  removal  where  the  guardian  has  become 
in  any  wise  incapable  or  unsuitable  to  execute  the  trust  imposed  in 
him,  does  not  authorLze  the  removal  of  a  guardian  merely  because 
he  is  of  a  different  faith  from  that  of  his  ward  or  his  ward's  parents.^ 

IV.  PowBDRS  OF  Guardian  Generally 

Cvstody  and  Control  of  Person  of  Ward 

21.  In  General. — When  one  is  constituted  guardian  over  the  per^ 
son  of  a  ward,  whether  as  natural  guardian  or  by  testamentary  or 
judicial  appointment,  the  law  by  necessity  implication  invests  him 
with  such  powers  as  are  essential  to  the  proper  performance  of  his 
duty  in  this  respect.  Where  the  law  declares  the  end,  it  must  be 
understood  as  conferring  the  means  of  its  accomplishment.  For  the 
maintenance  and  education  of  the  ward  the  custody  and  control  of 
his  person  is  essential  and  the  rule  is  well  settled  that  a  guardian  is 

13.  Wallaee  v.  Swepston,  74  Ark,  Ift.  Brooke  v.  Logan,  112  Ind.  183, 
520,  86  S.  W.  398,  109  A.  S.  R.  94  13  N.  E.  669,  2  A.  S.  R.  177. 

14.  Young  V.  Lorain,  11  111.  624,  52  19.  Wallace  v.  Swepston,  74  Ark. 
Am.  Dec.  463  and  note.  520,  86  S.  W.  398,  109  A.  S.  R.  94; 

15.  Brooke  v.  Logan,  112  Ind.  183,  In  re  Nelson,  148  la.  118,  126  N.  W. 
13  N.  E.  669,  2  A.  S.  R.  177;  Deegan  973,  Ann.  Cas.  1912B  974  and  note; 
V.  Deefiran,  22  Nev.  185,  37  Pac.  360,  Deegan  v.  Deegan,  22  Nev.  186,  37 
58  A.  S.  R.  742;  Call  v.  Ward,  4  Watts  Pac  360,  58  A.  S.  R.  742, 

&  S.  (Pa.)  118,  39  Am.  Dec.  64.  20.  In  re  Nelson,  148  la.  118,  126 

16.  Heineman's  Appeal,  96  Pa.  St.  N.  W.  973,  Ann.  Cas.  1912B  974. 
112,  42  Am.  Rep.  532.  1.  State  v.  Bird,  253  Mo.  569,  162 
.   17.  Rnohs     V.     Backer,     6     Heisk.  S.  W.  119,  Ann.  Cas,  1915C  353  and 
(Tenn.)  395,  19  Am.  Rep.  598.  note. 
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entitled  to  the  custody  of  his  ward,  and  has  such  authority  over 
him  as  is  necessary  to  the  prQper  execution  of  his  duties.  To  the 
person  of  the  ward  he  stands  in  loco  parentis.*  He  may  enforce 
this  right  by  habeas  corpus  proceedings,  or  by  a  proper  action  in 
equity.*  The  right  of  the  guardian  to  the  custody  of  the  ward  exists, 
however,  solely  for  the  latter's  benefit,  and  may  be  regulated,  con- 
trolled or  denied  by  the  courts  when  necessary  in  the  promotion 
of  the  best  interests  of  the  ward.*  The  exercise  of  that  power  in 
-,  taking  the  custody  of  a  child  from  its  natural  guardian,  and  the 
rule  that  the  probable  welfare  of  the  child  is  Ihe  decisive  test  in 
controversies  concerning  its  custody,  have  already  been  discussed.* 
The  control  of  a  child  by  a  guardian  other  than  the  parent  will 
always  be  subject  to  such  rights  of  the  parents  as  have  not  been 
forfeited  or  taken  awav  in  the  child's  interest,*  and  to  the  marital 
rights  of  the  ward's  husband  or  wife.'  But  unless  he  has  been  guilty 
of  positive  misbehavior,  or  is  found  to  be  unfit  for  the  trust,  it  is 
held  that  the  right  of  a  testamentary  guardian  to  the  custody  of  the 
child  will  prevail  over  that  of  grandparents.*  In  England  a  "ward 
of  the  court"  of  chancery  could  not  marry  without  the  previous  con- 
sent of  the  chancellor,  and  the  parties  concerned  in  such  a  marriage 
were  deemed  in  contempt  of  court.  This  principle  was,  however, 
applicable  only  to  "wards  of  the  court,"  and  did  not  have  any  ref- 
erence to  other  forms  of  guardianship.  In  these  it  seems  the  guard- 
ian had  power  to  consent  to  the  marriage  of  his  infant  ward  without 
special  permission  of  a  court.  In  the  United  States  the  necessity  of  a 
guardian's  consent  to  the  marriage  of  his  ward  depends  on  the  stat- 
utes of  each  state  regulating  marriage.*  The  guardian  may  select 
a  proper  school  for  the  ward^  and  compel  his  attendance,^*  and  it  is 
the  ward's  duty  to  obey  the  instructions  of  his  guardian  and  live 
in  the  home  provided  by  him;  and  if  he  exacts  from  the  guardian 
certain  promises  in  consideration  of  such  obedience,  the  terms  are 

2.  Palmer  v.  Oakley,  2  Doog.  Eq.  220,  29  Adl  Deo.  707;  Wood  v. 
(Mich.)  433,  47  Am.  Dec.  41;  Town-  Wood,  5  Paige  (N.  Y.)  596,  28  Am. 
send  V.  Kendall,  4  Minn.  412,  77  Am.   Dec.  451. 

Dec.  534.  7.  In   re  Chace,  26   R.  I.  351,  58 

Notes :  29  Am.  Dec.  713 ;  89  A.  S.  Atl.  978,  3  Ann.  Cas.  1050,  69  L.R.A. 

R.  275.  493. 

3.  Townsend  v.  Kendall,  4  Minn.  8.  In  re  Toung,  120  N.  C.  151,  26 
412,  77  Am.  Dec.  534  and  note.    And  S.  E.  693,  36  L.R.A.  224. 

see  Habeas  Corpus,  post,  par.  33,  34.      9.  Stargis  v.  Stm^gis,  51  Ore.  10,  93 

4.  Townsend    v.    Kendall,   4   Minn.  Pac.  606,  131  A.  S.  R.  724,  15  L.R.A. 
412,  77  Am.  Dee.  534;  Wood  v.  Wood,   (N.S.)   1034;  In  re  Chace,  26  R.  I. 
5  Paige   (N.  Y.)    596,  28  Am.  Dec.  351,  58  Atl.  978,  69  L.R.A.  493. 
451.  Note :  89  A.  S.  R.  280. 

Note:  89  A.  S.  R.  276.  10.  Townsend  v.  Kendall,  4  Minn. 

5.  See  supra,  par.  6  and  7.  412,   77   Am.   Dec.   534;    In    re   Van 

6.  Hill  V.  Hill,  49  Md.  450,  33  Am.  Honten,  3  N.  J.  Eq.  220,  29  Am.  Dec 
Rep.  271;  In  re  Van  Houten,  3  N.  J.  707. 
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without  consideration  and  void.*^  The  guardian  also  has  the  right 
to  protect  his  ward  from  the  company  of  improper  associates,  and 
to  remove  them  by  force  from  the  premises  where  the  ward  lives  if 
they  refuse  to  go  at  his  command.*' 

22.  Power  to  Change  Ward's  Domicil. — The  question  has  often 
arisen  whether  a  guardian  has  the  power  to  change  the  domicil  of 
the  ward  from  one  state  to  another  by  actual  change  of  his  residence. 
The  importance  of  the  question  is  due  to  the  fact  that,  if  he  has 
the  unlimited  power  to  effect  such  change,  he  may  thereby  divest  the 
court  of  the  former  domicil,  by  which  he  was  appointed,  of  jurisdiction 
over  the  trust,  or  at  least  of  effective  control  over  it.  He  might  also  by 
a  change  of  domicil  change  the  law  of  succession  to  the  personal 
estate  of  his  ward.  These  considerations  have  caused  it  to  be  held 
by  many  courts  that  an  ordinary  guardian  cannot  change  the  ward's 
domicil  from  the  state;  and  that,  though  he  may  actually  remove 
the  child  to  another  state,  its  legal  domicil  remains  unaltered.**  In 
some  jurisdictions,  however,  it  is  held  that  a  guardian  may  remove 
the  domicil  of  his  ward  beyond  the  state,  if  acting  in  good  faith  and 
not  so  as  to  oust  the  jurisdiction  of  the  supervising  court,*^  nor  to 
injure  the  interest  of  the  ward.**  It  is  generally  held  that  a  guardian 
appointed  in  the  state  of  the  ward's  domicil  has  the  power  of  chang- 
ing such  domicil  from  one  county  to  another  within  the  same  8.tate, 
when  acting  in  good  faith,**  though  there  are  authorities  to  the 
contrary.*'  The  domicil  of  a  ward  does  not  follow  that  of  his  guard- 
ian, when  the  latter  is  not  his  natural  guardian  and  they  do  not 
in  fact  live  together.**  But  if  the  guardian  is  the  father  of  the 
child,  the  domicil  of  the  child  naturally  follows  that  of  the  fatiber, 
and  the  possible  inconvenience  occasioned  by  the  change  of  the  dom- 

11.  Keith  v.  Miles,  39  Miss.  442,  77       14.  Townsend  v.  Kendall,  4  Minn. 
Am.  Dec.  685.  412,  77  Am.  Dec.  534;  State  v.  Law- 

12.  Wood  V.  Gale,  10  N.  H.  247,  34   rence,  86  Minn.  310,  90  N.  W.  769, 
Am.  Dec.  150.  58   L.R.A.   931   and   note;   Wood   v. 

13.  Lamar  v.  Micou,  112  U.  S.  452,  Wood,  5  Paige  (N.  Y.)  596,  28  Am. 
5  S.  Ct.  221,  28  U.  S.  (L.  ed.)  751;   Dec.  451  and  note. 

Hiestand  v.  Kuns,  8  Blackf.    (Ind.)  15.  Wheeler  v.  HoUis,  19  Tex.  522, 

345,   46  Am.   Dec.   481;    Holyoke   v.  70  Am.  Dec.  363. 

Haskins,  5  Pick.  (Mass.)  20,  16  Am.  Note:  58  L.R.A.  935. 

Dec.  372;  School  Directors  v.  James,  16.  Lamar  v.  Micou,  112  U.  S.  452, 

2  Watts  &  S.  (Pa.)  568,  37  Am.  Dec.  5  S.  Ct.  221,  28  U.  S.  (L.  ed.)  751; 

625.  Churchill  v.  Jackson,  132  Ga.  666,  64 

Notes:  4«  L.R.A.(N.S.)  869;  Ann.  S.  E.  691,  49  L.R.A.(N.S.)  875,  Ann. 

Cas.  1913E  1207,  Cas.  1913E  1203  and  note, 

A  fortiori,  where  his  guardianship  Note:  89  A.  S.  R.  278. 

appointment  was  void,  so  that  his  act  17.  Note:  Ann.  Cas.  1913E  1207. 

was  that  of  a  mere  wrongdoer.    Grim-  18.  School    Directors    v.    James,    2 

mett  T.  Witherington,  16  Ark.  377,  63  Watts  &  S.  (Pa.)  568,  37  Am.  Dec 

Am.  Dec.  66;  Taylor  v.  Jeter,  33  Ga.  525. 
195,  81  Am.  Dec.  202. 
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icil  of  the  ward  will  not  defeat  the  father's  right  to  change  at  will 
his  own  residence,  and  thereby  incidentally  ^e  child's  domidl.^* 
The  same  result  follows  from  a  change  of  residence  of  a  mother,  if 
she  is  a  widow,*®  or  for  other  reasons  has  become  charged  with  the 
natural  guardianship  of  her  child.^  But  it  has  been  held  that  if 
her  change  of  domicil  is  the  result  of  a  remarriage,  the  domicil  of 
her  children  is  not  changed  though  she  takes  them  to  her  new  home. 
It  is  said  that  her  own  change  of  domicil  is  merely  derivative  from 
that  of  her  new  husband,  and  that  that  of  her  children  is  not  affected.* 
As  in  the  case  of  other  natural  guardians,  a  removal  by  grandparents 
or  other  near  relatives  who  have  assumed  the  care  of  an  orphan  child 
has  been  held  to  effect  a  change  of  domicil.^  So  also  it  has  some- 
times been  held  that  the  testamentary  guardian,  holding  his  authority 
from  the  natural  guardian,  has  a  more  extensive  power  to  change 
his  ward's  domicil  than  one  appointed  by  the  court.*  Whatever 
the  nature  of  the  guardianship,  whether  by  nature,  testamentary  or 
otherwise,  it  is  the  undoubted  rule  that  the  power  of  the  guardian 
to  effect  a  change  of  domicil  is  subject  to  check  in  case  of  abuse 
by  the  courts.  A  court  of  chancery  has  full  and  complete  jurisdic- 
tion to  reach  and  afford  relief  in  every  case  of  an  improper  exercise 
of  the  power  to  change  the  residence  of  a  ward,  and  to  take  him 
beyond  the  jurisdiction  of  his  appointment.*  In  several  of  the  states 
the  right  of  a  guardian  to  change  the  domicil  of  the  ward  is  regu- 
lated by  statute.* 

Powers  over  Property  of  Wao'd 

23.  In  General. — It  is  inherent  in  the  very  nature  of  a  guardian- 
ship over  the  estate  of  a  ward  that  the  guardian  is  entitled  and 
bound  to  take  the  possession  and  management  of  all  his  ward's  prop- 

19.  Note:  89  A.  S.  R.  278.  3.  In  re  Benton,  92  la.  202,  60  N. 

20.  Nunn  v.  Robertson,  80  Ark.  350,    W.  614,  54  A.  S.  R.  546. 

97  S.  W.  293,  Ann.  Cas.  1913E  1197       Notes:  49  L.R.A.(N.S.)  875;  Ann. 

and  note;   Lewis'   Saccession,  10  La.   Cas.  1913E  1206. 

Ann.  789,  63  Am.  Dec.  600;   Siidler       4.  Lamar  v.  Micou,  112  U.  S.  452, 

V.   Sudler,  121   Md.  46,   88  Ati.   26,  5  S.  Ct  221,  28  U.  S.  (L.  ed.)  751. 

Ann.  Cas.  1913E  1191,  49  L.R.A.(N.S.)       Notes:  89  A.  S.  R.  278;  Ann.  Cas. 

869    and    note;    School    Directors    v.   1913E  1207. 

James,  2  Watts  &  S.   (Pa.)   568,  37       5.  Townsend   v.   EendaQ,   4   Minn. 

Am.  Dec,  525.  412,  77  Am.  Dec.  534;  State  v.  Law- 

1.  Fox  V.  Hicks,  81  Minn.  197,  83   rence,  86  Minn.  310,  90  N.  W.  769, 
N.  W.  538,  50  LJI.A.  663.  58    L.R.A.   931   and   note;    Wood    v. 

2.  Lamar  v.  Micou,  112  U.  S.  452,  Wood,  5  Paige  (N.  Y.)  596,  28  Am. 
5  S.  Ct.  221,  28  U.  S.  (L.  ed.)  751;   Dec.  451. 

School  Directors  v.  James,  2  Watts  &       Note :  89  A.  S.  R.  279. 

S.  (Pa.)  568,  37  Am.  Dec.  525.  6.  Notes:  58  L.R.A.  941;  Aim.  Caa. 

Notes:  49  L.R.A.(N.S.)   867;  Ann.   1913E  1207, 
Cas.  1913E  1202. 
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ert7,  real  and  personal.'  Though  decisions  to  the  contrary  are  not 
wanting,^  it  is  generally  held  that  the  guardian  has  not  merely  a 
hare  authority,  but  an  authority  coupled  with  an  interest,*  of  which 
he  cannot  be  deprived  by  an  act  of  the  legislature,^^  nor  by  an  order 
of  court  depriving  him  of  control  over  the  moneys  of  his  ward  and 
prohibiting  their  withdrawal  from  a  bank  in  which  they  are  deposited 
except  under  specific  orders  of  court.^^  And  if  the  guardian  himself 
surrenders  his  right  of  control,  as  by  permitting  his  surety  to  control 
the  ward's  deposit  account  by  counter-signing  all  checks,  the  agree- 
ment with  the  surety  is  void,  and  the  guardian  is  liable  for  any 
loss  of  the  funds  though  not  at  all  due  to  the  illegal  agreement.^^ 
The  legal  title,  however,  is  in  the  ward  rather  than  in  the  guardian ;  *• 
so  that  upon  the  death  of  the  guardian  the  funds  of  the  ward  do  not 
pass  to  his  executor,^^  and  on  a  change  of  guardians  no  transfer  of 
title  takes  place. ^^  His  possession  is  deemed  the  possession  of  the 
ward ;  ^*  and  therefore  is  admissible  to  prove  adverse  possession  by 
the  ward,  and  can  never  lay  the  foundation  of  a  claim  of  adverse 
possession  of  the  guardian  as  against  the  ward. ^7  Though  there  are 
decisions  which  speak  of  guardians  as  the  agents  and  representatives 
of  their  wards,  in  all  matters  relating  to  the  trust  property,^®  yet 
in  others  it  is  expressly  pointed  out  that  while  it  is  true  that  the 
guardian  transacts  busineiss  for  his  ward  this  fact  does  not  constitute 
him  the  latter's  agent  because  the  guardian  does  not  derive  his  powei 

7.  DeGreayer  v.  Superior  Court,  117   117  Cal.  640,  49  Pac.  983,  59  A.  S.  R. 
Cal.  640,  49  Pac.  983,  59  A.  S.  R.  220 ;    220. 

Truss  V.  Old,  6  Rand.  (Va.)  556,  18  12.  Wood's  Estate,  159  Cal.  466, 114 
Anu  Dec.  748.  Pac.  992,  36  L.R.A.(N.S.)  252;  Fidel- 
Note:  89  A.  S.  R.  280,  308.     *  ity,  etc.,  Co.  v.  Butler,  130  Ga.  225, 

8.  Welles  v.   Cowles,  4  Conn.  182,  60  S.  E.  851,  16  L.R.A.(N.S.)   994. 
10  Am.  Dec.  115.     And  see  Palmer  Note:  45  L.R.A.(N.S.)  16. 

v.  Oakley,  2  Doug.   (Mich.)   433,  47  13.  Seilert  v.  Mc Anally,  223  Mo.  505, 

Am.    Dec.   41,   to   the   effect   that   in  122  S.  W.  1064, 135  A.  S.  R.  522. 

Massachusetts  guardians  are  agents  of  Note:  89  A.  S.  R.  270. 

their  wards,  and  have  a  mere  authority  14.  Gary  v.  People's  National  Bank, 

not  coupled  with  an  interest.  26  S.  C.  538,  2  8.  E.  568,  4  A.  S.  R. 

Note:  89  A.  S.  R.  269,  270.  733. 

9.  Lincoln  v.  Alexander,  52  Cal.  482,  15.  Gentry  v.  Owen,  14  Ark.  396, 
28  Am.  Rep.  639;  DeGreayer  y.  Supe-  60  Am.  Dec  549. 

rior  Court,  117  Cal.  640,  49  Pac,  983,  16.  Hayes    v.    Massachusetts    Mut. 

59  A.  S.  R.  220;  Palmer  v.  Oakley,  life  Ins.  Co.,  125  111.  626,  18  N.  E. 

2  Doug.    (Mich.)    433,  47   Am.   Dec.  322,  1  L.R.A.  303;  Sallee  v.  Arnold, 

41 ;  Van  Doren  v.  Everitt,  5  N.  J.  L.  32  Mo.  532,  82  Am.  Dec.  144. 

460,  8  Am.  Dec.  615;  Truss  v.  Old,  17.  Note:  89  A.  S.  R.  309.     And 

6  Rand.  (Va.)  556,  18  Am,  Dec.  748;  see  infra,  par.  60. 

Burgert  v.  Caroline,  31  Wash.  62,  71  18.  Sallee  v.  Arnold,  32  Mo.  532, 

Pac.  724,  96  A.  S.  R.  889.  82  Am.  Dec.  144.     And  see  Palmer 

Note:  89  A.  S.  R.  269,  270.  v.  Oakley,  2  Dou|.   (Mich.)   433,  47 

10.  Lincoln  v.  Alexander,  52  Cal.  Am.  Dec.  41,  in  reference  to  the  stetns 
•  482,  28  Am.  Kep.  639.  of  guardians  under  the  Maasachusetta 
\    11.  DeGreayer    v.    Superior   Court,  law.                                              .    -  - 
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and  authority  to  act  from  his  ward,  and  it  has  accordingly  been 
held  that  a  guardian  is  not  the  ''agent"  of  his  ward  within  a  statute 
in  relation  to  judgments  against  an  agent  for  default  in  the  duties 
of  his  agency.*^  Where  a  donor  created  a  special  trust  for  the  benefit 
of  a  child,  or  of  a  class  of  beneficiaries  of  whom  the  child  was  one, 
the  terms  of  the  trust  were  held  to  determine  the  management  of  the 
trust  fund,  and  the  guardian  of  the  child  was  refused  the  right  to 
demand  possession  and  management  of  his  portion  of  the  fund.*^ 
24.  Personal  Property. — ^Though  there  are  decisions  to  the  con- 
trary,* the  great  weight  of  authority  is  to  the  eflFect  that  a  guardian 
may,  without  application  to  or  an  order  of  court,  sell  the  personal 
property  of  his  ward,'  and  it  has  been  held  that  a  statute  authoris- 
ing a  sale  of  the  ward's  personal  property  upon  an  order  of  court  is 
merely  permissive,  enabling  the  guardian  to  obtain  the  advice  and 
approval  of  the  court;  and  that  it  does  not  take  away  his  common 
law  power  to  sell  without  such  an  order.*  Of  course  he  is  bound  to 
exercise  this  power  only  for  the  ward's  benefit,  And  to  use  reasonable 
judgment  and  skill  in  making  the  sale;  and  he  and  his  sureties  are 
liable  for  abuse  of  the  power,  or  for  negligence  in  its  exercise.  But 
notwithstanding  such  abuse  the  vendee  takes  a  good  title,  if  he  bought 
the  property  in  good  faith  and  without  knowledge  of  the  guardian's 
wrongdoing.*  Personal  property  within  the  meaning  of  this  rule 
includes  an  interest  in  a  patent;  and  also  an  accrued  right  to  locate 
public  land.*  The  guardian  can  pledge  his  ward's  personal  prop- 
erty for  a  debt  properly  incurred  for  the  ward,*  but  not  for  his  own 
debt.' 

19.  Parker  v.  Wilson,  99  Ark.  344,   556, 18  Am.  Dec.  748 ;  Hunter  v.  Law- 

137  S.  W.  926,  Ann.  Cas.  1913B  84  rence,  11   Grat.    (Va.)    Ill,   62   Am. 
and  note.     And  see  generally,  Pbin-   Dec.  640. 

oiPAL  AND  Agent.  Notes:   89  A.   S.  R.  281,  282;  1 

20.  Hallinan  v.  Hearst,  133  Cal.  645,  L.R.A.  304. 

66  Pac.  17,  55  L.R.A.  216.  3.  Maday  v.  Equitable  life  Assnr. 

1.  Moore  v.  Hood,  9  Rich.  Bq.  (S.  Soc.,  152  U.  S.  499,  14  S.  Ct.  678, 
C.)  311,  70  Am.  Dec.  210;  Webb  v.  38  U.  S.  (L.  ed.)  528;  Gardner  v. 
Graniteville  Mfg.  Co.,  11  S.  C.  396,  Beacon  Trust  Co.,  190  Mass.  27,  76 
32  Am   Rep.  479;  McDuffie  v.  Mcln-  n.  E.  455,  112  A.  S.  R.  303,  5  Ann. 

*^?'?^  on  A    a   ^   oQo™*  *^P*  ^"^-  Cas.  581,  2  L.R.A.(N.S.)    767. 
Note :  89  A.  S.  R.  282.  4    Schmidt  v.  Shaver,  196  DL  108, 

In -New  York  the  guardian  in  soc  ^3  jj   g   ^  gg  ^   g   ^  250;  Field 

^e.%ryris;tuTLrir^cr,  i^o'iffn'  in^^  ^S^-^ 

138  N.  Y.  333,  34  N.  E.  211,  34  a!  ^^^' ^^,^;.^f '  ff,^\^??^' J*  ^''- 

S.  R.  456,  20  L.R.A.  620.  l^'^'^'o}^   ^7^'   [^"^K  ^'  ^-.  ^' 

2.  Maclay  v.  Equitable  life  Aasur.  ^^^'  ^^  *°«  ^^^'  ^^  «««  ^^^ 
Soc,  152  U.  S.  499,  14  S.  Ct.  678,  P^^-  ^3. 

38  U.  S.  (L.  ed.)  628  and  note;  Car-       5.  Note:  89  A.  S.  R.  281. 
penter  v.  McBride,  3  Fla.  292,  52  Am.       ^-  Clare   v.   Mutual  Life  Ins.   Co., 
Dee.  379;  Schmidt  v.  Shaver,  196  lU.   201    N.    Y.   492,   94  N.    E.    107,   35 
108,  63  N.  E.  655,  89  A.  S.  R.  250   L.R.A.(N.S,)  1123. 
and  note;  Truss  v.  Old,  6  Rand.  (Va.)       7.  O'Herron  v.  Gray,  168  Mass.  573, 
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25.  Chdset  in  Actio]i.-^Tbe  power  of  a  guaxdian  over  the  personal 
estate  includes  the  choses  in  action  belonging  to  his  ward,^  and,  unless 
his  powers  in  this  respect  are  restricted  by  statute,  he  is  authorized^ 
by  virtue  of  his  office,  to  collect  or  compromise  and  release  debts  due 
to  the  ward,^  and  of  course  his  receipt  therefor  will  discharge  a 
debtor  who  paid  to  him  in  good  faith.*®  If  the  ward  is  a  married 
man,  and  his  wife  owns  choses  in  action  which  he  is  entitled  to  reduce 
to  possession  by  his  marital  rights,  it  is  the  right  and  duty  of  the 
guardian  to  reduce  such  choses  to  his  possession  for  the  ward's  bene- 
fit.** So  where  the  ward  is  one  of  several  distributees  of  an  estate, 
and  it  is  proposed  to  divide  the  investments  among  the  heirs  with-: 
out  sale,  it  would  be  wise  for  the  guardian  to  obtain  an  order  of  the 
probate  court  and  thereby  avoid  the  responsibility  of  the  transaction ; 
but  if,  upon  a  careful  consideration  of  the  matter,  he  is  satisfied  that 
a  division  of  the  property  in  kind  be  for  the  interest  of  his  ward, 
and  he  acts  in  good  faith  and  with  reasonable  prudence,  he  may 
agree  to  it,  and  the  law  will  uphold  his  act.  If  his  action  is  chal- 
lenged, the  question  will  be  whether  he  acted  with  good  faith  and 
with  reasonable  care  and  prudence.  The  nature  of  the  property, 
the  occasion  for  its  division,  and  the  manner  of  it,  are  facts  to  be 
considered  in  deciding  the  question.*'  But  where  the  guardian,  with 
the  collusion  of  the  adult  heirs,  gave  a  receipt  for  the  price  bid  at  a 
judicial  sale  and  which  by  the  order  of  sale  was  required  to  be  paid 
in  cash,  in  order  to  deceive  the  court  and  procure  confirmation  of  the 
sale,  no  cash  having  actually  been  paid,  the  transaction  was  held 
to  be  fraudulent  and  void  as  to  the  minors.*'  And  a  mortgage  dis- 
charged by  a  guardian  under  an  order  of  court,  but  without  receiv- 
ing payment  of  the  mortgage  debt,  has  been  held  to  be  still  in  force 
against  a  subsequent  bona  fide  mortgagee,  on  the  ground  that  the 
subsequent  encumbrancer  was  bound  to  prosecute  with  ordinary  dili- 
gence an  inquiry  into  the  guardian's  authority.**  If  reasonably 
neceaeary  to  make  collection,  the  guardian  has  the  right  to  bring 

47  N.  E.  429,  60  A.  S.  R-  411,  40  12.  Stevens  v.  Meserve,  73  N.  H. 

L.R.A.  498.  293,  61  Atl.  420,  111  A.  S.  R.  612. 

8.  Field  v.  Schieffelin,  7  Johns,  Ch.  13.  Davidson  v.  I.  M.  Davidson  Real 
(N.  Y.)  150,  11  Am.  Dec.  441.  Estate,  etc.,  Co.,  226  Mo.  1, 125  S.  W. 

9.  Maclay  v.  Equitable  life  Assur.  1143,  136  A.   S.'  R.   615. 

Soc,  152  U.  S.  499,  14  S.  Ct  678,  14.  Swarthout  v.  Curtis,  5  N.  Y.  301, 

38  U.  S.  (L.  ed.)  528;  Hunter  v.  Law-  55  Am.  Dec.  345.    And  see  Cummings 

rence,   11   Grat.    (Va.)    Ill,  62  Am.  v.  Strobridge  Land  Syndicate,  150  Cal." 

Dec.  640.  209,  88  Pac.  901,  119  A.  S.  R.  189, 

Note:  89  A.  S.  R.  287,  288.  for  a  similar  conflict  of  equities  be- 

10.  Maclay  v.  Equitable  Life  Assur  tween  the  ward,  whose  funds  the 
Soc.,  152  U.  S.  499,  14  S.  Ct.  678,  guardian  had  embezzled,  and  the  inno- 
38  U.  S.  (L.  ed.)  528.  cent   purchasers   of   land   which    had 

Note:  89  A.  S.  R.  288.  been  mortgaged  to  the  ward  and  ro- 

ll. Note :  89  A.  S.  R.  288.  leased  by  the  guardian. 
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suit  in  the  name  of  the  ward,^^  and  since  direct  collection  is  not 
always  feasible,  the  guardian  has  the  right  to  sell  for  its  actaal  value, 
though  below  the  face  of  the  account,  a  bond,  mortgage  or  other 
chose  in  action  belonging  to  the  ward.**  But  in  no  case  can  he 
release  or  discharge  choses  in  action  without  consideration,  though 
he  may  consider  them  worthless,*'  and  a  transaction  by  which  a 
guardian  released  a  note  secured  by  mortgage,  and  accepted  in  pay- 
ment thereof  an  unsecured  note,  has  been  held  void.**  Of  course 
the  consideration  must  accrue  to  the  ward ;  and  if  the  guardian  trans- 
fer an  obligation  which  on  its  face  is  a  part  of  the  guardianship 
assets  in  payment  of  an  individual  debt,  the  purchaser's  title  is  affected 
by  the  fraud.**  Under  the  power  of  a  guardian  over  debts  due  the 
ward  his  surrender  of  an  unexpired  life  insurance  policy  on  receipt 
of  the  cash  surrender  value  is  valid,  if  done  prudently  and  in  good 
faith.w 

26.  Real  Estate. — The  power  of  a  guardian  over  his  ward's  real 
estate  is  far  less  extensive  than  over  his  personal  property.  He  has 
the  right  to  take  possession  of  such  real  estate,  even  from  the  ward 
himself,*  and  to  make  such  possession  beneficial  to  the  ward,  either 
by  permitting  him  to  occupy  it  as  his  residence  or  by  obtaining  an 
income  from  its  rental.  The  power  to  lease  the  land  during  the 
guardianship  naturally  follows,  and  such  power  is  generally  con- 
ceded,^ though  it  has  been  said  that  a  guardian  at  the  common  law, 

15.  See  infra,  par.  32.  Hunter  y.  Lawrence,  11  Qrat.  (Va.) 

16.  Gentry  v.  Owen,  14  Ark.  396,  111,  62  Am.  Dec.  640  and  note.  And 
60  Am.  Dec.  549;  Schmidt  v.  Shaver,  see  infra,  par.  63. 

196  lU.  108,  63  N.  E.  655,  89  A.  S.  20.  Maday  v.  Equitable  life  Assur. 
R.  250  and  note;  Gardner  v.  Beacon  Soe.,  152  U.  S.  499,  14  S.  Ct.  678, 
Trust  Co.,  190  Mass.  27,  76  N.  £.  455,  38  U.  S.  (L.  ed.)  528;  Clare  ▼.  Mu- 
112  A.  S.  R.  303,  5  Ann.  Cas.  581,  tual  life  Ins.  Co.,  201  N.  Y.  492,  94 
2  L.R.A.(N.S.)  767;  Thornton  v.  Ran-  N.  E.  1075,  35  L.R.A.(N.S.)  1128  and 
kin,  19  Mo.  193,  59  Am.  Dec.  338;  note.  Contea  as  to  a  guardian  in 
Field  V.  Schieffelin,  7  Johns.  Ch.  (N.  socage;  Foley  v.  Mutual  life  lus.  Co., 
Y.)  150,  11  Am.  Dec.  441;  Hunter  v.  138  N.  Y.  333,  34  N.  E.  211,  34  A. 
Lawrence,  11  Grat.  (Va.)  Ill,  62  Am.  S.  R.  456,  20  L.R.A.  620. 
Dec.  640  and  note.  Contra,  in  South  1.  Truss  v.  Old,  6  Rand.  (Va.)  556, 
Carolina;  McDuflfie  v.  Mclntyre,  11  18  Am.  Dec.  748;  Logan  Planing  Mill 
S.  C.  551,  32  Am.  Rep.  500.  As  to  Co.  v.  Aldredge,  63  W.  Va.  660,  60 
the  power  to  receive  less  than  the  full  S.  E.  783,  129  A.  S.  R.  1035,  15  Ann. 
amount  due,  see  infra,  par.  28.  Cas.  1087,  15  L.R.A.(N.S.)   1159. 

"    17.  Note:  89  A.  S.  R.  291.  Note:  89  A.  S.  R.  308. 

18.  Smith  V.  Dibrell,  31  Tex.  §39,  2.  Heisen  v.  Heisen,  145  111.  658, 
98  Am.  Dec.  526.  34  N.  E.  597,  21  L.RJ^.  434;  Palmer 

19.  Carpenter  v.  McBride,  3  Fla.  v.  Oakley,  2  Doug.  (Mich.)  433,  47 
292,  52  Am.  Dec.  379  and  note;  Webb  Am.  Dec.  41;  Truss  v.  Old,  6  Rand. 
V.  GraniteviUe  Mfg.  Co.,  11  S.  C.  396,    (Va.)  556,  18  Am.  Dec.  748. 

32  Am.  Rep.  479 ;  McDuffie  v.  Mcln-       Note :  89  A.  S.  R.  309. 
tyre,  11  S.  C.  551,  32  Am.  Rep.  500; 
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except  in  chivalry,  had  no  power  to  lease  the  real  estate  of  the  ward.* 
Under  the  statute  of  some  states  however  a  guardian  cannot  lease 
land  without  an  order  of  court/  and  in  others  it  has  been  held  that 
an  ''oil  lease''  being  in  efifect  a  sale  of  the  corpus  of  the  estate,  can- 
not be  made  by  a  guardian  without  an  order  of  court.*  But  any 
lease  limited  to  extend  beyond  the  minority  of  the  ward  will  be  ultra 
vires  and  void  as  to  the  excessive  part  of  the  term ;  and  if  the  guard- 
ianship is  terminated  prematurely,  as  by  the  death  of  the  ward,  the 
lease  is  voidable  by  the  successor  in  title .•  The  guardian's  power  to 
bind  the  estate  by  lease  extends  only  to  transferring  possession  of 
the  land ;  if  the  lessor's  covenants  are  inserted  in  the  lease,  they  bind 
only  the  guardian  personally.'  Nor  can  he  grant  an  easement  to 
continue  beyond  the  term  of  his  guardianship.*  The  common  law 
was  punctilious  to  preserve  the  difference  between  real  and  personal 
estate;  principally,  perhaps,  because  of  the  difference  in  the  law  of 
succession.  It  was  not  permissible  for  a  guardian  to  change  real 
estate  into  personal,  or  personal  into  real,  except  for  reasons  which 
had  been  passed  upon  by  the  court.  He  could  not  therefore  sell  real 
estate  of  the  ward,  except  in  compliance  with  an  order  of  court;  and 
this  rule  still  generally  exists,  unless  altered  by  statute.*  Nor  can 
the  guardian  mortgage  the  premises,^*  nor  by  his  acts  or  agreement 
impose  a  lien  or  other  encumbrance  upon  it.^^  The  same  considera- 
tions prohibit  the  guardian  to  change  the  nature  af  his  ward's  estate 
in  the  contrary  direction  by  buying  real  estate  with  the  ward's 
money ;  ^*  and  on  arriving  at  the  age  of  majority  the  ward  has 

3.  Webster  ▼.  Cenley,  46  111.  13,  v.  Walling,  4  N.  J.  Eq.  42,  31  Am. 
92  Am.  Dee.  234.  Dec.  248 ;  LeRoy  v.  Jacobos^,  136  N. 

4.  Easton  v.  Somerville,  111  la.  164,  C.  443,  48  S.  E.  796,  67  L.R.A,  977 
82  N.  W.  476,  82  A.  S.  R.  502.  and  note. 

5.  Wilson  V.  Youst,  43  W.  Va.  826,  Notes:  76  Am.  Dec.  450;  89  A.  S. 
28  S.  E.  781,  39  L.R.A.  292.     Bat  R.  311,  312. 

see  Duff  v.  Eeaton,  33  OMa.  92,  124  10.  Logan  Planing  Mill  Co.  v.  Al- 

Pac.  291,  42  Lja.A.(N.S.)  472,  hold-  dredge,  63  W.  Va.  660,  60  S.  E.  783, 

ing  that  an  oil  lease  was  in  a  sale  129  A.  S.  R.  1035,  15  Ann.  Cas.  1087, 

of  land,  and  was  to  be  judged  under  15  L.R.A.(N.S.)  1159. 

the  law  relating  to  personal  property  Notes:  148  A.  S.  R.  665;  89  A.  S. 

and  not  under  that  relating  to  real  R.  314. 

estate.    Generally  as  to  the  nature  of  11.  Guy  v.  DiiUprey,  16  Cal.  195, 

gas  and  oil  leases,  see  Gas,  ante,  par.  6  76  Am.  Dec.  518 ;  Fish  v.  McCarthy, 

et  seq.;  Mines.  96  Cal.  484,  31  Pac.  529,  31  A.  S.  R. 

6.  Welles  v.  Cowles,  4  Conn.  182,  237;  Hughes  v.  Kershow,  42  Colo. 
10  Am.  Dec  115;  Yan  Doren  v.  Ever-  210,  93  Pac.  1116,  15  L.R.A.{N.S.) 
itt,  5  N.  J.  L.  460,  8  Am.  Dec.  616.  723;  Capen  v.  Garrison,  193  Mo.  335, 

Note:  89  A.  8.  R.  310.  92  S.  W.  368,  5  L.R.A.{N.S.)   838; 

7.  See   infra,    par.    27.  Logan  Planing  Mill  Co.  v.  Aldredi^e, 

8.  Watkins  v.  Peck,  13  N.  H.  360,  63  W.  Va.  660,  60  S.  E,  783,  129 
40  Am.  Dec.  156.  A.  S.  R.  1035,  15  Ann.  Cas.  1087,  15 

9.  Mason    v.    Caldwell,    5    Gilman  L.R.A.(N.S.)  1159. 

(III.)  196,  48  Am.  Dec.  330;  Antonidas       12.  Howard  v.  Casseb,  105  Ga.  412, 
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his  option  to  accept  the  property  so  acquired  and  thereby  ratify  the 
unlawful  act,  or  to  repudiate  it  and  claim  his  original  property." 
To  use  the  funds  of  the  ward  in  making  substantial  improvements 
on  the  real  estate  would  effect  the  same  result^  and  is  also  prohibited.^^ 
An  exchange  of  lands  has  also  been  held  to  be  voidable  unless  ordered 
by  the  court  in  strict  compliance  with  the  statute.^*  The  guardian 
cannot  assign  dower  in  lands  of  his  ward.^*  He  has  been  held  imder 
the  terms  of  a  statute,  competent  to  make  a  partition  of  his  ward's 
interest  in  undivided  lands;  ^^  but  he  cannot  by  his  contract  bind 
the  ward  to  make  such  partition  after  reaching  his  majority.^* 

Gvardian'B  Authority  in  Managing  Trust 

27.  Contractual  Powers  and  Liabilities  Generally. — Generally 
speaking,  a  guardian  is  without  power  to  bind  the  ward  or  his  estate 
by  any  contract.  Even  if  the  contract  be  one  which  it  was  proper 
or  necessary  for  him  to  make  in  the  execution  of  the  trust,  the  lia- 
bility thereunder  rests  upon  the  guardian  personally,  and  not  upon 
the  estate  of  the  ward,^*  and  though  he  signs  a  note  as  guardian, 
and  it  is  properly  given  for  a  debt  incurred  for  the  benefit  of  the 
ward,  the  guardian  is  personally  liable.*®  While  this  rule  may  seem 
unreasonable  at  first  thought,  it  is  supported  by  sound  reason.  The 
guardian  knows  or  should  know  the  condition  of  his  ward's  estate 
and  what  expenditures  can  properly  be  made  from  it.  If  the  con- 
tract is  a  prudent  and  proper  one,  the  guardian  is  perfectly  protected 
by  his  right  to  charge  his  expenditures  iq>on  the  assets.  The  person 
with  whom  he  deals  has  not  this  knowledge  or  means  of  protection. 
Clearly,  therefore,  the  other  party  should  have  the  right  to  look  to 
the  guardian  with  whom  he  contracted;  and  the  special  care  with 

31  S.  E.  562,  70  A.  S.  R.  44;  Boissean  v.  Sargent,  125  Bl.  309,  17  N.  E.  475, 

V.  Boisseau,  79  Va.  73,  52  Am.  Rep.  8  A.  S.  R.  378;  Reynolds  v.  Oarber- 

616.  Buick  Co.,  183  Mich.  157,  140  N.  W. 

Note :  89  A.  S.  R.  312.  985,  L.R.A.1915C  362 ;  Tenney  v.  Ev- 

13.  Howard  v.  Cassels,  105  Ga.  412,  ans,  14  N.  H.  343,  40  Am.  Bee  194 ; 
31  S.  E.  562,  70  A.  S.  R.  44.  Fessenden  v.  Jones,  52  N.  C.  14,  75 

14.  Logan  Planing  Mill  Co.  v.  Al-  Am.  Dec.  445  and  note;  Sturgis  v. 
dredge,  63  W.  Va.  660,  60  S.  E.  783,  Sturgis,  51  Ore.  10,  93  Pac.  696,  131 
129  A.  S.  R.  1035, 15  Ann.  Cas.  1087,  A.  S.  R.  724,  15  L.R.A.(N.S.)  1034. 
15   L.R.A.(N.S.)    1159.  Notes:   89   A.   S.   R.   282-286;   42 

15.  Mills  V.  Geer,  111  Ga.  275,  36  L.R.A.(N.S.)  60. 

S.  E.  673,  52  L.R.A.  934.  As  to  the  guardian's  creating  a  lien 

16.  Heisen  v.  Heisen,  145  111.  658,  by  contract,  and  his  contracts  to  sell 
34  N.  E.  597,  21  L.R.A.  434.  land,  see  supra,  par.  36. 

17.  Hunt  V.  Rabitoay,  125  Mich.  137,  20.  Thacher  v.  Dinsmore,  5  Mass. 
84  N.  W.  59,  84  A.  S.  R.  563.  299,  4  Am.  Dec.  61  and  note;  Forster 

18.  Overbach  v.  Heermance,  1  Hopk.  v.  Fuller,  6  Mass.  58,  4  Am.  Dec.  87 
(N.  Y.)  337,  14  Am.  Dec.  546.  and  note ;  Andrus  v.  Blazzard,  23  Utah 

19.  Howard  v.  Cassels,  105  Ga.  412,  233,  63  Pac.  888,  54  LJI.A.  354. 
31  S.  E.  562,  70  A.  S.  R.  44;  Nichols  Note:   4  Am.  Dec.  63. 
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whi^  the  law  prolectB  the  intereets  of  an  infant  prohibits  his  estate 
to  be  charged  with  liability,  except  on  the  guardian's  accounting 
before  the  probate  court/  which  holds  the  guardian's  bond  to  pro- 
tect the  infant  from  loss,  and  which  acts  equitably  and  with  full 
knowledge  f>f  the  situation  of  the  estate.  A  few  authorities,  however, 
permit  the  ward  or  his  estate  to  be  directly  held  for  debts  properly 
incurred  by  the  guardian.^  If  the  contract  is  not  a  lawful  and 
reasonable  one,  a  fortiori  liability  ^ould  fall  on  the  guardian  alone, 
and  the  infant's  estate  be  free  from  liability.*  The  guardian,  there- 
fore, and  not  the  ward's  estate,  is  liable  on  the  covenants  in  deeds  * 
and  leases>  A  marriage  settlement  made  by  the  guardian  of  tha 
intended  wife  with  her  husband  does  not  bind  her.*  Nor,  according 
to  the  generally  accepted  view,  can  the  ward  or  his  estate  be  estopped, 
or  held  to  have  ntified  an  illegal  transaction,  by  reason  of  the  guard- 
ian's act,^  or  bound  by  his  admissions  out  of  court  ^     But  if  the 

1.  Note:  89  A.  8.  R.  282-286.  In  there  was  no  sound  reason  why  a 
Filhnore  y.  Wells,  10  Colo.  228,  15  guardian,  attempting  to  ezereise  a 
Pac.  343,  3  A.  S.  R.  567,  it  is  said  mere  naked  statutory  power  of  leas- 
that,  while  the  ward's  estate  cannot  ing  the  property  of  his  ward,  or  in 
be  made  liable  in  a  common  law  ae-  attempting  to  lease  it  without  power 
tion,  a  bill  in  equity  wUl  lie  to  subject  should  be  held  liable  on  implied  cove- 
property  recovered  by  litigation  to  an  nants  in  a  void  lease,  and  that  when 
attopey's  lien.  the  lease  is  void  the  implied  eovenflnts 

2.^  Mason    v.    Caldwell,    5    Oilman  must  fail  with  it. 
(IlL)  196,  48  Am.  Dec.  330;  Findley       5.  Healy  v.  Bowan,  5  Grat.  (Va.) 
V.  Wilson,  3  Litt.  (Ky.)  390,  14  Am.   414,  52  Am.  Dec.  94. 
Dec.  72;  Johnson  v.  Lanes,  6  Watts  &       6.  Hobbs  v.  Nashville,  etc.,  R.  Co., 
S.  (Pa.)  80,  40  Am.  Dec.  542.  122  Ala.  602,  26  So.  139,  82  A.  S.  R. 

Note:  42  L.B.A.(N.8.)   60.  103  arid  note;  Young  v.  Lorain,  11  111. 

But  see  LeRoy  v.  Jacobosky,  136  N.   624,  52  Am.  Dec.  463 ;  Schndl  v.  Chi- 
C.  443,  48  S.  E.  796,  67  URJl.  977,  cago,  38  111.  382,  87  Am.  Dec.  304; 
in  which  it  was  held  that  if  the  con-   Heisen  v.  Heisen,  145  HI.  658,  34  N. 
tract  was  intended  by  both  parties  to   E.  597,  21  L.R.A.  434;  Easton  v.  Som- 
be  in  behalf  of  the  infant,  and  is  one  erville.  111  la.  164,  82  N.  W.  475,  82 
that    the    guardian    cannot    lawfully  A.  6.  R.  502 ;  Davidson  v.  I.  M.  David- 
make,  neitl^r  the  ward  nor  the  guard-  son  Real  Estate,  etc.,  Co.,  226  Mo.  1, 
ian  is  liable.    And  see  also  Underwood  125  S.  W.  1143,  136  A.  S.  R.  615; 
V.  Brockman,  4  Dana  (Ky.)   309,  29  Draper  v.  Clayton,  87  Neb.  443,  127 
Am.  Dec.  407,  where  a  pretended  com-  N.  W.  369,  29  L.R.A.(N.S.)  153. 
promise  obtained  from  the  guardian       Note:  89  A.  S.  R.  287. 
by   fraud   was   held    binding   against       And  see  infra,  par.  37. 
neither  her  nor  the  ward.  But   see   Dancy   v.    Stricklinge,    15 

3.  Young  V.  Lorain,  11  HI.  624,  52  Tex.  557,  65  Am.  Deo.  179,  in  which 
Am.  Dec.  463.  the  guardian's  receipt  of  the  proceeds 

Note:  L.R.A.1915E  837.  of   an   adminiatratOT's  sale  was   held 

4.  Chestnut  v.  Tyson,  105  Ala.  149,  to  estop  both  guardian  and  ward  from 
IC  So.  723,  53  A.  S.  R.  101;  Nichols  denying  the  validity  of  the  sale. 

v.  Sargent,  125  111.  309,  17  N.  E.  475,       7.  Buffalo  Loan,  etc.,  Co.  v.  Knights 
8  A.  S.  R.  378.  Templar,  etc.,  126  N.  Y.  450,  27  N. 

In  Webster  v.  Conley,  46  111.  13,  E.  942,  22  A.  S.  B.  839  and  note. 
92  Am.  Dec.  234,  the  court  held  that 
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guardian  is  a  pkttj  to  the  record  it  has  been  held  that  his  dedara* 
tions  contrary  to  his  claims  in  the  suit  are  admissible ;  and  also  such 
as  were  a  part  of  the  res  gestae.^  He  cannot  avoid  a  contract  made 
by  the  infant  himself,  at  least  if  it  appears  to  be  a  beneficial  one, 
or  was  made  with  his  assent.*  On  the  other  hand,  it  is  generally 
held  that  the  guardian  is  not  liable  upon  contracts  made  by  the  ward 
unless  by  his  express  or  implied  authority,*'  nor  even  for  necessa- 
ries furnished  to  the  infant  without  his  order,**  though  there  is 
authority  to  the  effect  that  the  placing  of  a  ward  in  the  care  ol 
another  implies  an  authority  to  such  person  to  employ  necessary 
rtnedical  services.** 

28.  Compromise  or  Arbitration  of  Claim8.-^It  is  almost  a  necessary 
incident  to  the  duty  of  the  guardian  to  enforce  his  ward's  rights 
and  collect  claims  due  to  him  that  the  guardian  should  have  the 
power  to  compromise  such  claims  if  they  are  disputed,  or  if  it  seems 
impossible  to  collect  them  in  full.  This  power  is  universally  recog- 
nized and  sustained  if  the  compromise  be  a  reasonable  one,  and 
made  in  the  honest  effort  to  promote  the  ward's  interests.*'  If  the 
compromise  is  made  without  sufficient  justification  or  fraudulently, 
or  upon  a  grossly  inadequate  consideration,  the  guardian  will  be 
answerable  for  it  in  his  accounts;  and  such  compromise  can  be 
impeached  upon  the  trial  of  the  action  in  which  it  is  presented  as 
a  defense  by  showing  that  it  was  not  made  in  good  faith,  but  in 
fraud  of  his  rights.**  A  statutory  provision  that  the  guardian  shall 
•*with  the  approbation  of  the  court  compound  for  the  same  and  give 
a  discharge  to  the  debtor''  is  mandatory,  limits  the  common  law 
powers  of  the  guardian,  and  makes  a  compromise  not  approved  by 

8.  Tenney  v.  Evans,  14  N.  H.  343,  Watts  &  S.  (Pa.)  118,  39  Am.  Dec 
40  Am.  Dec  194.     Ab  to  admissions   64. 

or  waivers  made  in  the  course  of  a  Note:  89  A.  S.  R.  286. 

suit  by  a  guardian  who  is  rigbtfolly  12.  Walker  v.  Brown,  3  Bosh  (Ky.) 

defending  his  ward,  see  infra,  par.  32.  686,  96  Am.  Dec.  277. 

9.  Oliver  v.  Houdlet,  13  Mass.  237,  13.  Maday  v.  Equitable  life  Assnr. 
7  Am.  Dec.  134  (but  see  the  comments  Soc,  152  U.  S.  499,  14  S.  Ct.  678, 
on  this  case  in  Chandler  v.  Simmons,  38  U.  S.  (L.  ed.)  528;  Nashville  Lum- 
97  Mass.  508,  93  Am.  Dec.  117) ;  Ten-  ber  Co.  v.  Barefield,  92  Ark.  353,  124 
ney  v.  Evans,  14  N.  H.  343,  40  Am.  S.  W.  758,  20  Ann.  Cas.  968. 

Dee.  194.  Notes:  89  A.  S.  R.  290;  21  L.R.A. 

Note:  18  A.  S.  E.  698.  (N.S.)  338-341. 

10.  Rogers  v.  Hurd,  4  Day  (Conn.)  14.  Nashville  Lumber  Co.  v.  Bare- 
57,  4  Am.  Dec  182  (resting  on  a  stat-  field,  93  Ark.  353,  124  S.  W.  758,  20 
ute).  Ann.  Cas.  968;  Underwood  v.  Brock- 

11.  Overton  v.  Beavers,  19  Ark.  623,  man,  4  Dana  (Ky.)  309,  29  Am.  Dec 
70  Am.  Dec  610;  Freeman  v.  Bridger,  407;  Berdan  v.  Milwaukee  Mut.  life 
49  N.  C.  1,  67  Am.  Dec  258 ;  Fessen-  Ins.  Co.,  136  Mich.  396,  99  N.  W.  411, 
den  V.  Jones,  52  N.  C.  14,  75  Am.  4  Ann.   Cas.  332. 

Dec  445  and  note;  Call  v.  Ward,  4       Note:  1  L.R.A.  305. 
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the  court  subject  to  avoidance  by  the  ward,'*  The  submission  of 
olainia  to  arbitration  is  but  one  mode  of  compromise;  and  that  too 
ia  within  the  guardian's  authority  if  done  reasonably  and  in  good 
faith.i^ 

29.  Investment  of  Ward's  Funds  Generally. — No  duty  is  more 
dearly '  imposed  by  the  very  nature  and  purpose  of  a  guardianship 
than  to  invest  the  ward's  funds  in  such  a  manner  as  to  produce  an 
income,  and  unless  the  statute  expressly  requires  it,  the  guardian 
can  make  such  investments  without  an  order  of  court.*'  In  some 
jurisdictions  however,  such  order  is  required,"*®  and  in  others  it  is 
held  that  while  such  investments  may  be  made  without  an  order  of 
the  court,  yet  if  so  made  the  risk  is  with  the  guardian.**  In  mak- 
ing investments  the  guardian  must  act  in  absolute  good  faith,^  and 
with  reasonable  diligence  to  insure  the  safety  of  the  investment.* 
The  modern  motto  *'safety  first"  applies  nowhere  more  strongly  than 
in  the  investment  of  trust  funds.  The  standard  often  applied  in 
other  relations,  that  one  must  act  with  such  care  as  a  reasoni^ly 
prudent  man  would  use  in  his  own  concerns,  is  hardly  sufficient 
here.  Even  a  prudent  man  may  sometimes  take  a  chance  of  loss 
for  the  sake  of  an  unusual  profit,  or  may  loan  money  on  insufficient 
security  to  oblige  a  friend.  But  in  investing  trust  funds  the  element 
of  speculation  and  that  of  favoritism  are  alike  forbidden.'  On  the 
other  hand  skilled  financiers  cannot  usually  be  obtained  bs  guard- 

« 

15.  Hayes    Vi    Massachusetts    Mut.   673,  52  L.R.A.  934. 

Life  Ins.  Co.,  125  111.  626,  18  N.  E.  19.  Indiana  Trust  Co.  v.  Ghiffith,  176 

322,  1  LJI.A.  303.  Ind.   643,  95  N.  E.  573,  Ann.   Cas. 

16.  Hntclfins  v.  Johnson,  12  Conn.  1914A  1023,  44  L.R.A.(N.S.)  896; 
376,  30  Am.  Dec.   622  and  note.  Coffin  v.  Branlitt,  42  Miss.  194,  97  Am. 

Not«:  89  A.  S.  R.  291;  70  L.BJL.   Dee.  449. 
173-175.  20.  Potter's  Appeal,  56  Conn.  1,  12 

17.  DeGreayer   v.    Superior    Court,  Atl.  513,  7  A.  S.  R.  272. 

117  Cal.  640,  49  Pac.  983,  59  A.  S.  R.  1.  Lamar  v.  Micou,  112  U.  S.  452, 
220;  Fidelity,  etc,  Co.  v.  Butler,  130  5  S.  Ct  221,  28  U.  S.  (L.  ed.)  751; 
Ga.  225,  60  S.  E.  851,  16  L.R.A.  In  re  Wood,  159  Cal.  466,  114  Pac. 
(N.S.)  994^  State  v.  Sanders,  62  Ind.  992,  36  L.R.A.(N.S.)  252;  Lovell  v. 
562,  30  Am.  Rep.  203;  Field  v.  Schief-  Minot,  20  Pick.  (Mass.)  116,  32  Am. 
felin,  7  Jotms,  Ch.  (N.  Y.)  150, 11  Am.  Dec.  206  and  note;  Knowlton  v.  Brad- 
Dec.  441;  Abrams  v.  U.  S.  Fidelity,  ley,  17  N.  H.  458,  43  Am.  Dec.  609; 
•tc,  Co.,  127  Wis.  579,  106  N.  W.  Stevens  v.  Meserve,  73  N.  H.  293, 
1091,  115  A.  S.  R.  1055,  5  L.RA.  61  Atl.  420,  111  A.  S,  R.  612;  Sco- 
(N.S.)  575.  ville  v.  Brock,  79  Vt.  449,  65  Atl. 
Note:  89  A.  S.  R.  292.  577,  118  A.  S.  R.  975. 

18.  Easton  v.  Somerville,  111  la.  Notes:  75  Am.  Dec.  449;  57  Am. 
164,  82  N.  W.  475,  82  A.  S.  R.  502.  Rep.  113-114. 

A  statute  authorizing  a  guardian  to  2.  Houston  v.  Deloach,  43  Ala.  364, 
invest  the  trust  funds  under  an  order  94  Am.  Dec.  689 ;  Indiana  Trust  Co.  v. 
of  court  does  not  support  an  exchange  Griffith,  176  Ind.  643,  95  N.  E.  573, 
of  lands,  though  ordered  by  the  court.  Ann.  Cas.  1914A  1023,  44  L.R.A. 
Mills  V.  Geer,  111  Ga.  275,  36  S.  E.    (N.S.)  896. 
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ians;  the  office  is  very  often  a  labor  of  love,  and  if  the  rule  of  pru- 
dent investment  were  applied  too  strictly,  injustice  might  often  be 
done,  and  ordinary  persons  would  be  unwilling  to  accept  the  respon- 
sibility. Only  such  care  as  may  be  expected  from  honest  and  faith- 
ful men  of  reasonable  intelligence  should  be  required.*  A  loan  on 
the  borrower's  personal  credit,  however  good  that  may  be  considered, 
without  security,  is  always  condemned,^  though  in  some  instances 
the  taking  of  an  unsecured  bond  or  note  has  been  held  not  necessa- 
rily a  breach  of  duty.^  So  it  has  been  held  that  a  guardian  is  liable 
if  he  accepts  as  an  asset  of  the  ward  a  note  in  the  individual  name 
of  his  predecessor.*  The  standard  of  good  faith  and  reasonable  care 
requires  that  all  investments  should  be  in  the  name  of  the  ward,  or 
clearly  ear-marked  as  his.'  Deposits  or  investments  •  in  the  guardian's 
own  name,  or  funds  mingled  in  any  other  way  with  the  guardian's 
funds,*  cannot  be  charged  to  the  ward  if  a  loss  occurs,  even  if  they 
were  made  from  his  funds,  and  the  loss  was  in  no  way  attributable 
to  the  confusion  of  the  funds.  If,  per  contra,  the  account  be  in  his 
name  as  guardian,  but  other  moneys  are  deposited  therein  and  so 

S.  Slauter  v.  Favorite,  107  Ind.  291,  Stein's  Appeal,  5  Whart.   (Pa.)   472, 

4  N.  E.  880,  57  Am.  Rep.  106  and  34  Am.  Dec.  569;  Barney  v.  Parsons, 

note;  Lovell  v.  Minot,  20  Pick.  (Mass.)  54  Vt.  623,  41  Am.  Rep.  858. 

116,  32  Am.  Dec.  206 ;  State  v.  Slevin,  6.  State  v.  Oreensdale,  106  Ind.  364, 

93  Mo.  253,  6  S.  W.  68,  3  A.  S.  R.  6  N.  E.  926,  55  Am.  Rep.  753. 

526 ;  Stevens  v.  Meserve,  73  N.  H.  293,  7.  In  re  Wood,  159  Cal.  466,  114 

61  Atl.  420,  111  A.  S.  R.  612;  Konig-  Pac.  992,  36  L.R.A,(N.S.)  252;  Jen- 

macher  v.  Kimmel,  1  Pen.  &  W.  (Pa.)  kins   v.   Walter,  8   Gill  &  J.    (Md.) 

207,  21  Am.  Dec.  374  and  note ;  Bar-  218,  29  Am.  Dec.  539 ;  Coffin  v.  Bram- 

ney  v.  Parsons,  54  Vt.  623,  41  Am.  litt,  42  Miss.  194,  97  Am.  Dec.  449 

Rep.  858.  and  note;   State  v.  Elliott,  157  Mo. 

Note:  75  Am.  Dec.  448.  609,  57  S.  W.  1087,  80  A.  S.  R.  643; 

One  of  two  co-guardians  is  not  lia-  Estate  of  Law,  144  Pa.  St.  499,  22 

ble  for  loss  of  assets  which  he  left  Atl.   831,   14   L.R.A.   103   and   note; 

in   the   hands  of  his   colleague,  who  Booth  v.  Wilkinson,  78  Wis.  652,  47 

told  him  that  they  had  been  loaned  N.  W.  1128,  23  A.  6.  R.  443  and  note, 

on  mortgage,  when  the  colleague  was  Notes:  32  Am.  Dec.  208;  75  Am. 

of  the  highest  reputation  for  integrity  Dec.   449;   21  L.R.A.(N.S.)    400;  45 

and  wealth.    Jones'  Appeal,  8  Watts  L.R.A.(N.S.)    12. 

&  S.    (Pa.)    143,  42  Am.  Dec.  282.  8.  In   re   Bane,   120   Cal.   533,  52 

4.  Corcoran  v.  Kostrometinoff,  164  Pac.  852,  65  A.  S.  R.  197  and  note; 
Fed.  685,  91  C.  C.  A.  619,  21  L.R.A.  Knowlton  v.  Bradley,  17  N.  H.  458, 
(N.S.)  399;  Richardson  v.  Boynton,  43  Am.  Dec.  609;  Stanley's  Appeal, 
12  Allen  (Mass.)  138,  90  Am.  Dec.  8  Pa.  St.  431,  49  Am,  Dec.  530 ;  Draper 
141;  Knowlton  v.  Bradlev,  17  N.  H.  v.  Joiner,  9  Humph.  ^Tenn.)  612,  49 
458,  43  Am.  Dec.  609;  Gray  v.  Fox,  Am.   Dec.   719. 

1  N.  J.  Eq.  259,  22  Am.  Dec.  508      9.  Houston  v.  Deloach,  43  Ala.  364, 

and  note.  94  Am.  Dec.  689;  State  v.  Sanders, 

Notes:  75  Am.  Dec.  449;  89  A.  S.  62  Ind.  562,  30  Am.  Rep.  203.    Con- 

R.  292.  tra,  Barney  v.  Parsons,  54  Vt.  623,  41 

5.  Konigmacher  v.  Kimmel,  1  Pen.  Am.  Rep.  858. 

&  W.   (Pa.)   207,  21  Am.  Dec.  374;       Note:  44  L.R.A.(N.S.)  947-951. 
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mingled  with  those  of  the  ward,  any  balance  will  be  presumed  to 
belong  to  the  ward;  aad  any  oUier  claimant  must  cleHrly  identify 
any  part  of  the  account  in  order  to  claim  it.**  The  ward  on  reach- 
'  ing  full  age  may  elect  to  accept  an  investment  made  for  him  by 
the  guardian,  though  an  improper  one^  and  thereby  relieve  the  guard- 
ian and  his  sureties  from  liability. ^^ 

30.  Character  of  I]ivestment8.-<^The  early  English  rule  permitted 
no  investment  of  the  ward's  funds  except  in  real  estate  mortgages 
or  government  funds;  ^^  and  this  rule  has  been  affirmed  in  a  few 
American  decisions.^'  By  mortgages,  as  approved  investments,  is 
always  meant  first  mortgages,  ^cond  mortgages  are  precarious  secur- 
ities and  guardians  should  not  take  them.^^  But  in  modern  times 
this  mode  of  investment  is  sometimes  impracticable,  and  bonds  of 
an  approved  class,  or  loans  secured  by  adequate  collateral  in  the  form 
of  moneyed  securities,  have  come  to  be  regarded  as  safe  and  conserva- 
tive investments.  The  rule  of  good  faith  and  reasonable  prudence 
already  defined  is  therefore  applied  instead  of  any  arbitrary  limita- 
tion.^^ The  deposit  of  funds  in  an  incorporated  bank  of  good  repu- 
tation temporarily,  while  they  are  awaiting  investment  or  needed  for 
current  use,  is  proper;  but  a  deposit  in  bank  for  a  fixed  period  of 
time  has  been  held  to  be  a  loan  without  security  and  to  render  the 
guardian  responsible  for  any  loss,^*  especially  where  the  bank  was 
located  in  another  state.^^  But  in  many  other  cases  deposit  in  a 
bank  of  good  reputation  is  considered  a  proper  investment.^^  A  ques- 
tion of  some  difficulty  arose  after  the  civil  war  as  to  investments  in 
bonds  of  the  Confederate  government.  During  the  early  days  of  the 
war,  such  investments  were  regarded  in  the  southern  states  as  a 
patriotic  duty,  and  had  the  especial  prestige  always  attaching  to 
government  funds.  In  some  decisions  immediately  after  the  war 
such  investments  were  condemned  in  toto  as  being  an  act  in  aid  of 

10.  Cohnfeld  y.  Tanenbaam,  176  N.   Rep.  113;  89  A.  S.  R.  293,  294. 

y.  126,  68  N.  B.  141,  98  A.  S.  R.       14.  Slauter   v.   Favorite,   107   Ind. 
653.  291,  4  N.  £.  850,  57  Am.  Rep.  106. 

11.  Easton    v.    Somerville,   111   la.       15.  See  supra,  par.  29. 

164,  82  N.  W.  475,  82  A.  S.  R.  502.       16.  Corcoran  v.  Kostrometinoff,  164 

12.  Lamar  v.  Micou,  112  U.  S.  452,  Fed.  685,  91  C.  C.  A.  619,  21  L.R.A. 
5  S.  Ct  221,  28  U.  S.  (L.  ed.)  751.    (N.S.)    399  and  note;   In  re  Wood, 

Notes:  57  Am.  Rep.  112;  89  A.  S.  159  CaJ.  466,  114  Pac.  992,  36  L.R.A. 

R.  293.  (N.S.)   252;  Estate  of  Law,  144  Pa. 

13.  Lamar  v.  Micou,  112  U.  S.  452,  St.  499,  22  Atl.  831,  14  L.R.A.  103 
5  S.  Ct.  221,  28  U.  S.  (L.  ed.)  751;  and  note. 

Indiana  Trust  Co.  v.  Griffith,  176  Ind.  Note:  45  L.R.A.(N.S.)   1-18. 

643,  95  N.  E.  573,  Ann.  Cas.  1914A  17.  State  v.  Gooch,  97  N.  C.  186, 

1023,  44  L.R.A.(N.S.)   896;  Gray  v.  1   S.  E.  653,   2  A.  S.  R.  284. 

Fox,  1  N.  J.  Eq.  259,  22  Am.  Dec.  18.  Parsley  v.  Martin,  77  Va.  376, 

508;   Smith  v.  Dibrell,  31  Tex.  239,  46  Am.  Rep.  733. 

98  Am.  Dec.  526.  Note:  21  L.RjL.(N.S.)  399. 

Notes:  40  Am.  Dec.  513;  57  Am.  .     ~r 
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treason;  but  later  the  rule  became  established  that  the  question  was 
one  of  actual  prudence  under  the  circumstances  existing  when  the 
investment  was  made.^^  As  to  investments  in  the  capital  stock  of 
corporations  the  decisions  differ;  some  cases  holding  such  an  invest- 
ment ipso  facto  improper,  and  others  employing  the  test  of  reasonable 
care.'®  An  order  of  court  authorizing  a  particular  investment  may 
sometimes  protect  the  guardian ;  but  in  order  to  avail  himself  of  such 
a  defense  he  must  have  strictly  followed  the  requirements  of  law  in 
obtaining  the  order.^  It  has  been  held  that  the  selecting  of  invest- 
ments is  a  personal  duty  of  the  guardian ;  and  that  if  he  employ  an 
attorney  or  other  agent  to  invest  the  funds  for  him,  and  they  are  lost 
by  the  dishonesty  or  negligence  of  the  agent,  the  guardian  is  liable, 
though  the  agent  employed  was  of  good  reputation  for  skill  and 
honesty.* 

31.  Carrying  on  Business. — The  prohibition  of  the  guardian's  risk- 
ing his  ward's  funds  by  any  investment  of  a  speculative  nature  applies 
most  strongly  to  his  engaging  those  funds  in  any  kind  of  business.* 
Cases  may  sometimes  occur  where  a  ward  inherits  an  interest  in  a 
business,  and  it  is  necessary  to  temporarily  continue  the  business  in 
order  that  it  may  be  sold  as  a  going  and  successful  enterprise;  but 
even  in  such  a  case  the  guardian  ipust  apply  for  and  obtain  an  order 
of  court  authorizing  him  to  continue  the  business,  and  such  an  order 
will  only  be  granted  in  case  of  evident  necessity,  and  under  the  most 
careful  limitations.  The  continuance  of  a  business  may  also  some- 
times be  authorized  by  the  terms  of  the  will  under  which  the  ward 
received  the  property,*  or  by  statute.*    But  it  has  been  held  that  a 

19.  Watson  v.  Stone,  40  Ala.  451,  (N.S.)  399;  In  re  Wood,  159  Cal. 
91  Am.  Dec.  484;  Houston  v.  Deloach,  466,  114  Pac.  992,  36  L.R.A,(N.S.) 
43  Ala.  364,  94  Am.- Dec.  689;  Hall  252;  Gray  v.  Fox,  1  N.  J.  Eq.  259, 
V.  Hall,  43  Ala.  488,  94  Am.  Dec.  703  22  Am.  Dec.  508. 

and  note ;  Ferguson  V.  Lowery,  54  Ala.  Note:   44  L.R.A.(N.S.)    940-947. 

510,  25  Am.  Rep.  718  and  note  (this  2.  Abrams  v.  United  States  Fidelity, 

question  was  complicated  in  Alabama  ete.,  Co.,  127  Wis.  579,  106  N.   W. 

by  a  statute  of  the  state  legislature  1091,  115  A.  S.  R.  1055,  58  L.R.A. 

under  the  Confederacy  which  expressly  (N.S.)  575  and  note, 

sanctioned  such   investments);    Coffin  Note:  44  L.R.A.(N.S.)  97^-978. 

V.  Bramlitt,  42  Miss.  194,  97  Am.  Dec.  3.  Davidson  v.   Davidson  Real  Es- 

449  and  note;  Parsley  v.  Martin,  77  Ute,  etc.,  Co.,  226  Mo.  1,  125  S.  W. 

Va.  376,  46  Am.  Rep.  733  (which  was  1143,  136  A.  S.  R.  615;  Warren  v. 

a  case  of  investment  not  in  Confeder-  Union  Bank  of  Rochester,  157  N.  Y. 

ate  government  funds,  but  in  a  Rich-  259,  51  N.  E.  1036,  68  A.  S.  R.  777, 

mond  bank  which  was  ruined  in  the  43  L.R.A.  256. 

general  collapse  of  the  Confederacy).  Notes:   89   A.    S.   R.   295-296;   40 

Notes:  40  Am.  Dec.  509;  75  Am.  L.R.A.(N.S.)  205. 

Dec.  449.  4.  Note:  56  Am.  Dec.  517. 

20.  Notes:  89  A.  S.  R.  294;  44  6.  PoweU  v.  North,  3  Ind.  392,  56 
L.R.A.(N.S.)   930.  Am.  Dec.  513  and  note. 

1.  Corcoran  v.  Koetrometinoff.  164       Note:  40  L.R.A.(N.S.)  205,  209. 
Fed.  685,  91  C.  C.  A.  619,  21  L.R.A. 
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court  of  probate  does  not  acquire  power  to  permit  a  guardian  to  carry 
on  a  trade  or  business  on  behalf  of  his  ward  from  a  statute  providing 
that  guardians  may  manage  their  wards'  estates  under  the  direction 
of  such  court,  and  lease  their  lands  and  loan  their  money,  and  do  all 
other  acts  which  the  court  may  deem  for  the  benefit  of  their  wards.* 
Embarking  the  ward's  funds  in  business  ventures  is  even  more  fla- 
grantly improper  when  they  axe  used  in  the  business  of  the  guardian 
himself.  Such  a  vidiation  of  the  trust  makes  the  guardian  and  his 
sureties  immediately  liable  as  for  a  conversion  of  the  funds; '  and  if 
such  a  use  is  contained  for  any  length  of  time,  the  ward  has  his  option 
to  demand  either  the  entire  profits  actually  made  or  the  return  of  his 
capital  with  interest.  • 

32.  Prosecution  or  Defense  of  Suits  on  Behalf  of  Ward. — ^The  pro- 
tection of  the  ward's  person,  the  maintenance  of  his  property  rights 
and  the  enforcement  of  his  choses  in  action,  must  often  require  the 
bringing  of  a  suit;  and  it  is  not  only  the  guardian's  right  but  his 
duty  to  institute  and  prosecute  any  litigation  necessary  for  those 
purposes,  and  which  is  justified  by  the  exeorcise  of  reasonable  dis- 
cretion and  judgment.'  He  also  has  the  right  to  authorize  an  appeal 
from  a  judgment  which  injuriously  affects  the  interest  of  the  wani.*® 
Whether  actions  relating  to  property  rights  should  be  brought  in 
the  name  of  the  guardian  or  in  that  of  the  ward,  and  whether  suits 
in  the  ward's  name  should  be  instituted  and  conducted  by  the 
guardian  as  such  or  by  next  friend,  is  considered  elsewhere.^^  The 
right  of  a  guardian  to  maintain  an  action  for  the  seduction  of  a  female 
ward  raises  a  question  of  some  diflBculty.  Such  an  action  cannot  be 
brought  in  the  ward's  name,  because  she  is  a  participant  in  the  wrong. 
If  her  father  is  living,  his  loss  of  her  services  and  companionship  give 
him  a  cause  of  action  in  his  own  name;  and  the  same  is  true  if  she 
has  a  widowed  mother.  But  if  she  is  an  orphan,  t^e  guardian  has 
no  personal  right  to  her  services  on  which  the  action  can  rest.    The 

6.  Note:  40  L.R.A.(N.S.)  211.  S.  R.  456,  20  L.R.A.  620;   Suter  v. 

7.  Houston  v.  Deloach,  43  Ala.  364,  Suter,  68  W.  Va.  690,  70  S.  E.  705, 
94  Am.  Dec.  689;   State  v.  Sanders,   Ann.  Cas.  1912B  405.  and  note. 

62  Tnd.  562,  30  Am.  Rep.  203;  State       Note:  89  A.  S.  R.  316. 

V.  Branch,  134  Mo.  592,  36  S.  W.  226,       It  is  said  in  Thomas  v.  Dike,  11  Vt. 

56  A.  S.  R.  533.  273,  34  Am.  Dec.  690,  that  the  infant 

8.  Notes :  89  A.  S.  R.  296 ;  40  L.R.A.  may  sue  on  a  book  account  by  next 
(N.S.)  223-224.  friend,   unless   the   guardian   dissent; 

9.  Fox  V.  Minor,  32  Cal.  Ill,  91  "and  although  he  may  dissent,  yet  if 
Am.  Dec.  566;  Fillmore  v.  Wells,  10  it  is  necessary  and  for  the  benefit  of 
Colo.  228,  15  Pac.  343,  3  A.  S.  R.  the  infant,  he  may  sue  by  prochein  ami 
567;  Cleveland,  etc.,  R.  Co.  v.  Money-  notwithstanding  such  dissent." 

hun,  146  Ind.  147,  44  N.  E.  1106,  34       10.  Note:  119  A.  S.  R.  756. 
L.R.A.  141;  Perkins  v.  Stimmel,  114       See,  as  to  the  first  question,  infra^ 
N.  Y.  359,  21  N.  E.  729,  11  A.  S.  R.   par.  41. 

659;  Foley  v.  Mutual  Life  Ins.  Co.,  11.  As  to  the  second,  see  Infants. 
138  N.  Y.  333,  34  N.  E.  211.  34  A. 
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logical  basis  of  the  suit  is  therefore  lacking;  but  the  reluctance  to  let 
a  grievous  wrong  go  unredressed  has  led  soxae  courts  to  sustain  an 
action  by  the  guardian.  As  he  must  of  course  hold  the  assets  recov- 
ered for  the  ward's  benefit,  she  thus  gets  indirectly  a  legal  remedy 
which  the  law  denies  to  her  directly.^'  The  action  for  causing  the 
ward's  death  by  a  tort,  being  purely  statutory  in  its  origin,  exists  only 
as  defined  by  statute,  and  is  usually  vested  in  the  executor  or  adminis- 
trator for  the  benefit  of  specified  relatives.  The  statutes  of  several 
states,  in  enumerating  the  possible  plaintiffs,  include:  "for  injury 
or  death  of  a  ward,  his  guardian."  ^'  It  is  not  easy  to  see,  however, 
how  the  guardian  could  have  a  cause  of  action  for  the  ward's  death, 
except  for  the  expenses  of  his  sickness  and  burial,  as  the  guardian's 
office  ceases  on  the  ward's  death,  and  any  cause  of  action  arising  only 
upon  his  death  must  necessarily  vest  in  the  injured  relatives,  or  in 
the  ward's  estate,  neither  of  which  is  properly  represented  in  a  suit 
by  the  guardian.^^  The  guardian  has  also  the  power — ^and  the  duly, 
if  he  has  the  requisite  means — to  provide  for  the  defense  of  any 
action  against  the  infant  so  far  as  is  necessary  for  the  protection  of 
his  person  or  property.^'^  Whether  such  defense  can  be  made  in  his 
own  capacity  as  guardian,  or  must  he  by  a  guardian  ad  litem  specially 
appointed  by  the  trial  court,  is  a  question  of  practice  discussed  else- 
where.^* But  if  the  action  be  one  brought  by  himself  in  his  personal 
or  in  a  different  official  capacity,  in  which  his  interest  is  opposed  to 
that  of  the  ward,  he  cannot  defend  for  the  ward  either  as  general 
guardian  or  as  guardian  ad  litem.*'  There  is  some  conflict  of  author- 
ity as  to  the  power  of  a  guardian  to  appear  for  his  ward  without  due 
service  of  process  on  the  ward,  some  authorities  denying  such  power,** 

12.  Palmer  v.  Oakley,  2  Doug.  Pac.  636,  59  L.R.A.  508.  And  see 
(Mich.)  433,  47  Am.  Dec.  41;  Ferns-  Death,  vol.  8,  p.  760. 

ler  V.  Moyer,  3  Watts  &  S.  (Pa.)  416,  14.  Lonisville,  etc.,  R.  Ck>.  v.  Goody- 

39  Am.  Dec.  33.     Contra,  Blanchard  koontz,  119  Ind.  Ill,  21  N.  E.  472, 

V.  Ilsley,  120  Mass.  487,  21  Am.  Eep.  12  A.  S.  R.  371. 

535.  15.  Nunn  v.  Robertson,  80  Ark.  350, 

13.  Winfree  y.  Northern  Pac.  R.  Co.,  97  S.  W.  293,  Ann.  Cas.  1913E  1197; 
173  Fed.  65,  97  C.  C.  A.  392,  44  Redmond  v.  Peterson,  102  Cal.  595,  36 
L.R.A.(N.S.)  841  (resting  on  a  Wash-  Pac.  923,  41  A.  S.  R.  204;  Fillmore  v. 
ington  statute);  Long  v.  Morrison,  14  Wells,  10  Colo.  228,  15  Pac.  343,. 3 
Ind.  595,  77  Am.  Dec.  72;  Pittsburgh,  A.  S.  R.  567;  Ross  v.  Wright  County, 
etc.,  R.  Co.  V.  Vining,  27  Ind.  513,  92  128  la.  427,  104  N.  W.  506,  1  LJI.A. 
Am.  Dec.  269;  Thomburg  v.  American  (N.S.)  431;  Seilert  v.  McAnally,  223 
Strawboard  Co.,  141  Ind.  443,  40  N.  Mo.  505,  122  S.  W.  1064,  135  A. 
E.  1062,  50  A.  S.  R.  334;  McDonald  S.  R.  522. 

V.  Pittsburgh,  etc.,  R.  Co.,  144  Ind.  16.  See   Infants. 

459,  43  N.  E.  447,  56  A.  S.  R.  185,  17.  Townsend  v.  Tallant,  33  Cal.  45, 

32  L.R.A,  309;  Citizens'  St.  R.  Co.  v.  91  Am.  Dec.  617, 

Cooper,  22  Ind.  App.  459,  53  N.  E.  18.  Nunn  v,  Robertson,  80  Ark.  350, 

1092,  72  A.  S.  R.  319;  Clark  v.  North-  97  S.  W.  293,  Ann.  Cas.  1913E  1197; 

ern   Pac.  R.   Co.,  29   Wash.   139,  69  Clark  v,  Thompson,  47  HI.  25,  95  Am. 
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and  others  holding  that  the  general  guardian  of  an  infant  has  author- 
ity, without  the  service  of  any  process  whatever,  to  enter  the  appear- 
ance of  his  ward  in  an  action  pending  against  him,  and  that  such 
appearance  confers  jurisdiction  uppn  the  court  to  the  same  extent 
as  if  the  process  had  been  personally  served  in  the  manner  prescribed 
by  statute.*'  In  a  collateral  proceeding  the  requisite  notice  to  a 
ward  to  bind  him  by  acts  of  his  guardian  in  his  behalf  will  be  pre- 
sumed to  have  been  given.*®  A  guardian  rightfully  defending  a  suit 
against  his  ward  may  bind  him  by  such  admissions  of  fact  as  are 
made  in  good  faith  and  justified  by  the  evidence.*  The  appearance 
of  the  guardian  to  defend  a  suit  brought  against  the  ward,  and  in 
which  a  cause  of  action  against  the  ward  only  is  pleaded,  does  not 
justify  a  judgment  against  the  guardian  personally.*  The  natural 
guardian  has  no  right  to  defend  any  action  for  the  ward  nor  to  bind 
him  by  his  appearance  in  such  action.* 

V.  Salb  OB  Mortgage  of  Real  Estate  by  Order  of  Legislature 

OR  Court 

33.  Jarisdiction  to  Order.Sale. — ^While,  bb  already  seen,  a  guardian 
has  no  inherent  authority  to  sell  or  mortgage  his  ward's  real  estate,* 
yet  it  occurs  very  frequently  that  the  interest  of  the  ward  will  be 
promoted  by  a  sale,  and  sometimes  that  such  a  sale  is  necessary  for 
the  ward's  support.  It  may  also  be  necessary  for  the  state  or  for  its 
public  or  semi-public  corporations  to  acquire  title  to  land  owned  by 
infants.  It  has  accordingly  been  held  in  many  decisions  that  the 
legislature  has  power  not  only  to  pass  general  laws  providing  for  the 
sale  of  infant's  land  under  orders  of  court,  but  to  pass  a  special  act 
authorizing  the  sale  of  particular  land,  provided  that  the  rights  of 
the  infant  in  the  purchase  money  are  properly  secured.^    By  some 

Dec.  457  and  note ;  Seilert  v.  McAnal-  93  Pae.  696,  131  A.  S.  R.  724,  15 

ly,  223  Mo.  505,  122  S.  W.  1064,  135  L.R.A.{N.S.)  1034 

A.  S.  R.  522.  3.  State  v.  Stark,  149  la.  749,  129 

Note:  32  L.R.A.  685.  N.  W.  331,  Ann.  Gas.  1912D  362  and 

19.  Redmond  v.  Peterson,  102  Cal.  note;  Johnson  v.  Waterhonse,  152 
595,  36  Pac.  923,  41  A.  S.  R.  204.  Mass.  585,  26  N.  E.  234,  23  A.  S.  R. 

Note:  32  LJR.A«  689.  868,  11  LJI.A.  440  and  note. 

20.  Ross  V.  Wright  County,  128  la.       4.  See  supra,  par.  26. 

427,  104  N.  W.  506,  1  L.R.A.(N.S.)  6.  Wilkinson  v.  Lcland,  2  Pet.  627, 

431    (notiee  of  proceedings  for  eon-  7  U.  S.  (L.  ed.)  542;  Hoyt  v.  Sprague, 

struction  of  drainage  ditch).  103  U.  S.  613,  26  U.  S.  (L.  ed.)  585; 

1.  Kromer  v.  Friday,  10  Wash.  621,  lincohi  v.  Alexander,  52  Cal.  482,  28 
39  Pae.  229,  32  L.R.A.  671  and  note.  Am.  Rep.  639;  Boon  v.  Bowers,  30 
As  to  the  admissibility  of  declarations  Miss.  246,  64  Am.  Dee.  159;  Louis- 
of  the  guardian  out  of  court  inconsist-  ville,  etc.,  R.  Co.  v.  Blythe,  69  Miss, 
ent  with  his  claims  in  the  suit,  see  939,  11  So.  Ill,  30  A.  S.  R.  599, 
supra,  par.  27.  16  L.R.A.  251  and  note;  Stewart  v. 

2.  Stur^  V.   Sturgis,  51  Ore.  19,  Griffith,  33  Mo.  13,  82  Am.  Dec.  148 
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authorities,  however,  it  is  held  that  the  power  in  question  is  judicial 
rather  than  legislative,  and  therefore  cannot  be  exercised  by  an  act 
of  the  legislature .•  It  was  held  in  most  of  the  early  American  cases 
to  be  within  the  comprehensive  powers  vested  in  courts  of  chancery 
for  the  protection  of  infants  and  their  estates  to  order  sales  of  their 
land  whenever  required  by  convenience  or  necessity;  though  at  the 
English  common  law  that  power  had  been  exercised  very  sparingly, 
and  only  by  q)ecial  commission  to  the  lord  chancellor  resting  in 
the  king's  prerogative  rather  than  in  the  ordinary  power  of  the 
chancery  court.'  There  are,  however,  authorities  to  the  effect  that 
such  a  power,  is  not  inherent  in  courts  of  equity,*  and  that  the  court 
has  not  jurisdiction,  in  the  absence  of  a  statute,  to  authorize  a  guardian 
to  sell  the  real  estate  of  his  ward.*  But  the  question  has  become 
largely  academic,  since  the  matter  is  now  universally  regulated  by 
statute;  and  the  statutes  almost  always  confer  the  jurisdiction  to 
order  such  sales  upon  the  courts  of  probate.  The  courts  of  equity 
therefore  are  very  rarely  called  upon  to  exercise  this  power,  and  then 
in  cases  where  for  some  especial  reason  the  probate  court  cannot 
grant  the  relief  required.*®  The  particular  court,  whether  of  chancery 
or  of  probate,  which  has  jurisdiction  to  order  a  sale  of  the  ward's  land 
is  the  court  of  the  ward's  domicil,  or  (what  is  usually  the  same  thing) 
where  the  guardian  was  lawfully  appointed,  if  that  be  in  the  state 
where  the  land  lies;  **  but  if  the  land  be  in  another  state  than  that 

and  note;  Cochran  v.  Van  Surlay,  20  (Va.)  661,  98  Am.  Dec.  698  and  note; 

Wend.  (N.  Y.)  365,  32  Am.  Dec.  570.  Logan  Planing  Mill  Co.  v.  Aldredge, 

6.  Jones  v.  Perry,  10  Yerg.  (Tenn.)  63  W.  Va.  660,  60  S.  E.  783,  129 
59,  30  Am.  Dec.  430.  And  see  Louis*  A.  S.  R.  1035,  15  Ann.  Cas.  1087,  15 
ville,  etc.,  R.  Co.  v.  Blythe,  69  Miss.  L.R.A.(N.S.)    1159. 

939,  11  So.  Ill,  30  A.  S.  R.  599,  16  9.  Northwestern  Guaranty  Loan  Co. 
L.R.A.  251,  reviewing  decisions  to  this  v.  Smith,  15  Mont.  101,  38  Pac  224, 
effect.  48  A.  S.  R.  662. 

In  Lincoln  v.  Alexander,  52  Cal.  10.  Merrill  v.  Harris,  65  Ark.  355, 
482,  28  Am.  Rep.  639,  it  was  held  that  46  S.  W.  538,  67  A.  S.  E.  929,  41 
where  the  ward  had  a  legal  guardian  L.R.A.  714;  Mills  v.  G«er,  111  Ga. 
appointed  by  the  probate  court,  the  275,  36  S.  £.  673,  52  L.R.A.  934; 
legislature  could  not  order  a  sale  of  his  Montour  v.  Purdy,  11  Minn.  384,  88 
land  to  be  made  by  a  different  person.  Am.  Dec.  88;  Cox  v.  Boyce,  152  Mo. 

7.  Goodman  v.  Winter,  64  Ala.  410,  576,  54  S.  W.  467,  75  A.  S.  R.  483; 
38  Am.  Rep.  13;  Dodge  v.  Cole,  97  Pfefferle  v.  Herr,  75  N.  J.  Eq.  219, 
111.  338,  37  Am.  Rep.  Ill  (discussing  71  AU.  689,  138  A.  S.  R.  518;  U.  &. 
the  English  rule  and  the  reasons  for  Fidelity,  etc.,  Co.  v.  Hansen,  36  Okla. 
departing  therefrom) ;  Hale  v.  Hale,  459,  129  Pac  60,  Ann.  Cas.  1915A 
146  111.  237,  33  N.  E.  858,  20  L.R.A.  402. 

247;  Cochran  v.  Van  Surlay,  20  Wend.  11.  Loyd  v.  Malone,  23  111.  43,  74 
(N.  Y.)  365,  32  Am.  Dec.  570;  Doe  Am.  Dec.  179;  Connell  v.  Moore,  70 
y.  Harrington,  33  N.  C.  616,  53  Am.  Kan.  88,  78  Pac.  164,  109  A.  S.  R. 
Dec.  421.  408;  Montour  v.  Purdy,  11  Minn.  384, 

8.  Faulkner    v.    Davis,    18    Gratt.   88  Am.  Dec.  88. 

1138 


12  B.  C.  L.  GUAR6IAN  AND  WARD  |  34 

of  the  domicil,  the  sale  must  be  ordered  by  a  court  having  jurisdic- 
tioa  over  the  situs  of  the  land.^ 

34.  Jurisdiction  of  Particular  Cause. — The  jurisdiction  derived 
from  the  original  appointment  of  a  guardian  does  not  of  itself  support 
the  sale  proceedings;  they  are  to  be  regarded  as  new  proceedings, 
and  must  be  begun  and  conducted  so  as  to  confer  jurisdiction  to  order 
the  sale.**  Under  some  statutes  failure  to  give  notice  to  the  ward 
or  defects  in  the  mode  of  giving  notice,  do  not  affect  the  jurisdiction 
of  the  court  or  the  validity  of  its  order.**  In  other  cases  service  of 
process  upon  or  other  form  of  notice  to  the  war^  is  a  jurisdictional 
requirement,  and  an  order  granted  without  it  is  void,  and  may  be 
attacked  whenever  it  is  asserted  as  a  basis  of  claim  or  defense.*^  If 
the  original  application  which  is  required  to  be  served  by  publication 
wholly  misdescribes  the  land,  locating  it  in  the  wrong  township,  the 
court  acquires  no  jurisdiction,**  but  a  description  which  is  merely 
defective  and  uncertain  does  not  affect  the  jurisdiction,  if  the  order 
of  sale  is  accurate.*^  So  it  has  been  held  that  the  court  obtains  no 
jurisdiction  if  the  petition  was  fraudulently  filed  in  the  name  of  the 
guardian,  but  without  This  knowledge  or  authority,**  or  if  it  was  filed 
by  a  natural  guardian,**  or  if  the  guardian's  appointment  was  itself 
void  for  want  of  a  bond,**  or  because  the  guardian  was  appointed 
without  notice  to  wards  over  fourteen  years  of  age.*  A  fortiori, 
where  the  court  ordered  one  described  as  the  natural  guardian  of 
the  ward  to  sell  his  real  estate,  and  there  was  no  evidence  that  he 
had  ever  been  appointed  guardian  or  that  he  made  any  application  to 
sell  or  gave  any  notice  thereof  or  made  any  return  of  sale  or  took  any 

12.  Myers  v.  McGavock,  39  Neb.  843,       Note :  120  A.  S.  R.  148. 

68  N.  W.  522,  42  A.  S.  R.  627 ;  Hotch-  15.  Pursley  v.  Hayes,  22  la.  11,  92 

kiss  V.  Middlekauf,  96  Va.  649,  32  S.  Am.  Dec.  350;  Hunter  v.  Hatton,  4 

E.  36,  43  L.R.A.  806.  GiU  (Md.)  115,  45  Am.  Dec.  117. 

13.  Frazier  v.  Steenrod,  7  la.  339,  Note:  120  A.  S.  R.  148. 

71  Am.  Dec.  447.  16.  Frazier  v.  Steenrod,  7  la.  339, 

14.  Thaw  V,  Ritchie,  136  U.  S.  519,   71  Am.  Dec.  447;  Deford  v.  Mercer, 

10  S.  Ct.  1037,  34  U.  S.  (L.  ed.)  531;  24  la.  118,  92  Am.  Dec.  460. 
Daughtry  v.  Thweatt,  105  Ala.  615,  17.  Scarf  v.  Aldrich,  97  Cal.  360, 
16  So.  920,  53  A.  S.  R.  146;  Scarf  32  Pac.  324,  33  A.  S.  R.  190  and 
V.  Aldrich,  97  Cal.  360,  32  Pac.  324,  note;  Myers  v.  McGavock,  39  Neb. 
33  A.  S.  R.  190;  Pennsylvania  Mort-  843,  58  N.  W.  522,  42  A.  S.  R.  627. 
gage  Trust  Co.  v.  Redd,  38  Colo.  458,  18.  O'Herron  v.  Gray,  168  Mass. 
88  Pac.  473,  120  A.  S.  R.  132  and  573,  47  N.  E.  429,  60  A.  S.  R.  411, 
note,  8  L.R.A.(N.S.)  1215;  Gibson  v.  40  L.R.A.  498  (a  personal  property 
Roll,  27  111.  28,  81  Am.  Dec.  219  and  case). 

note ;  Smith  v.  Race,  27  111.  387,  81  19.  Myers  v.  McGavock,  39  Neb.  843, 

Am.  Dec.  235 ;  Fitzgibbon  v.  Lake,  29  58  N,  W.  522,  42  A.  S.  R.  627. 

HI.  165,  81  Am.  Dec.  302;  Louisville,  20.  Hatch  v.  Ferguson,  68  Fed.  43, 

etc.,  R.  Co.  V.  Blythe,  69  Miss.  939,  15  C.  C.  A.  201,  33  L.R.A.  759. 

11  So.  Ill,  30  A.  S.  R.  599, 16  LJR.A.  1.  Palmer     v.     Oakley,     2     Dou|?. 
251;  Myers  v.  McGavock,  39  Neb.  843,  (Mich.)  433,  47  Am.  Dec.  41. 

58  N.  W.  522,  42  A.  S.  R.  627. 
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other  step  in  administering  the  ward's  afifairB>  it  was  held  that  the 
title  so  made  had  nothing  upon  which  to  stand.'  It  is  held  in  some 
cases  that  such  facts  as  would,  if  true,  give  the  court  power  to  order 
the  sale,  must  appear  in  the  application  or  somewhere  on  the  record ; ' 
but  it  is  also  held  that  where  the  probate  court  is  a  court  of  general 
jurisdiction,  whose  duty  it  is  to  pass  upon  the  sufficiency  of  the  facts 
alleged,  and  whose  judgment  is  supported  by  a  presumption  of 
validity,  Ob  order  of  sale  cannot  be  attacked  collaterally  unless  the 
defect  of  jurisdiction  affirmatively  appears  upon  the  record.^ 

35.  Irregularities  of  Procedure. — On  direct  attack,  as  by  writ  of 
error,  appeal,  or  bill  to  vacate,  the  order  of  sale  may  be  reversed  and 
the  sale  set  aside  for  any  substantial  irregularity.^  But  if  a  court  has 
jurisdiction  of  an  application  for  an  order  of  sale,  the  truth  of  the 
facts  on  which  the  application  is  based,  and  the  correctness  of  the 
procedure  used,  are  matters  for  it  to  determine.  Its  decision  of  those 
matters  can  be  overthrown  only  by  direct  appellate  proceedings,  and 
cannot  be  questioned,  or  the  decision  avoided  for  irregularities  of 
procedure,  in  a  collateral  proceeding .♦  Thus,  when  the  court  is  vested 
with  discretion  in  the  matter  of  determining  the  amount  of  the  penalty 
of  the  sale  bond  required  to  be  given  by  the  guardian  as  a  prerequisite 
to  the  right  to  sell,  the  sale  cannot  be  attacked  collaterally  on  the 

2.  Shanks  v.  Seamonds,  24  la.  131,  HI.  624,  52  Am.  Dec.  463  and  note; 
92  Am.  Dec.  465.  Penn  v.  Heisey,  19  111.  295,  68  Am. 

3.  Young  v.  Lorain,  11  Dl.  624,  52  Dec.  597;  Fitngibbon  v.  Lake,  29  111. 
Am.  Dec.  463;  Fitzgibbon  v.  Lake,  29  165,  81  Am.  Dee.  302  and  note;  Cooper 
111.  165,  81  Am.  Dec.  302;  Tracy  v.  v.  Sunderland,  3  la.  114,  66  Am.  Dec. 
Roberts,  88  Me.  310,  34  Atl.  68,  51  52;  Pursley  v.  Hayes,  22  la.  11,  92 
A.  S.  R.  394  and  note.  Am.  Dec.  350;  Hunter  v.  Hatton,  4 

4.  Bush  V.  Lindsey,  24  Ga.  245,  71  Gill  (Md.)  115,  45  Am.  Dec.  117  and 
Am.  Dec.  117;  Nichols  v.  Lee,  10  note;  Palmer  v.  Oakley,  2  Doug. 
Mich.  526,  82  Am.  Dec.  57;  Cox  v.  (Mich.)  433,  47  Am.  Dec.  41;  Kurtz 
Boyce,  152  Mo.  576,  54  S.  W.  467,  v.  St.  Paul,  etc.,  R.  Co.,  48  Minn.  339, 
75  A.  S.  R.  483;  Taffinder  v.  Merrell,  51  N.  W.  221,  31  A.  S,  R.  657;  Brown 
95  Tex.  95,  65  S.  W.  177,  93  A.  S.  R.  v.  Pinkerton,  95  Minn.  153,  103  N.  W. 
814.  897,  111  A.  S.  R.  448 ;  Cox  v.  Boyce, 

5.  Lenders  v.  Thomas,  35  Fla.  518,  152  Mo.  576,  54  S.  W.  467,  75  A.  S. 
17  So.  633,  48  A.  S.  R.  255;  Loyd  v.  R.  483;  Hughes  v.  Goddale,  26  Mont. 
Malone,  23  111.  43,  74  Am.  Dec.  179;  93,  66  Pac.  702,  91  A.  S.  R.  410; 
Mattingly  v.  Read,  3  Mete.  (Ky.)  524,  Myers  v.  McGavock,  39  Neb.  843,  58 
79  Am.  Dec.  565.   .  N.  W,  522,  42  A.  S.  R.  627;  Doe  v. 

6.  Harper  v.  Smith,  89  Ark.  284,  Harrington,  33  N.  C.  616,  53  Am. 
116  S.  W.  674, 131  A.  S.  R.  93;  Scarf  Dec.  421;  Brown  v.  Christie,  27  Tex. 
V.  Aldrich,  97  Cal.  360,  32  Pac.  324,  73,  84  Am.  Dec.  607  and  note;  Taf- 
33  A.  S.  R.  190 ;  Pennsylvania  Mortg.  finder  v.  Merrell,  95  Tex.  95,  65  S.  W. 
Trust  Co.  V.  Redd,  33  Colo.  458,  88  177,  93  A.  S.  R.  814;  Emery  v.  Vro- 
Pac.  473,  120  A.  S.  R.  132  and  note,  man,  19  Wis.  689,  88  Am.  Dec.  726. 

8     L.R.A.(N.S.)     1215;     Lenders    v.       Notes:  33  A.  S.  R.  197;  Ann.  Cas, 
Thomas,  35  Fla.  518,  17  So.  633,  48   1913D  190. 
^.  S.  R.  255;  Young  v.  Lorain,  11 

1140 


12  B.  C.  L.  GUARDIAN  AND  WARD  §  35 

ground  that  the  penalty  was  insufficient.'  Nor  is  the  sale  rendered 
void  by  failure  formally  to  approve  the  sale  bond,  where  it  is  accepted 
and  approved  in  fact;  ^  and  the  same  is  true  of  mere  informalities  ia 
the  form  of  the  oath  required  by  statute  to  be  taken.*  Where,  how- 
ever, the  court  transcends  the  limits  of  its  authority  as  defined  by  the 
statutes,  the  rule  against  collateral  attack  is  not  available.^*  So,  it 
has  been  held  that  where  land  was  sold  for  less  than  a  certain  pro- 
portion of  the  appraised  value,  contrary  to  the  express  terms  of  the 
statute,  the  order  approving  of  the  sale  was  without  jurisdiction.** 
The  same  effect  has  been  given  tb  selling  the  property  at  private 
instead  of  public  sale,*^  and  to  insufficient  advertising  of  the  time  and 
place  of  sale ;  *'  and  in  some  cases  the  sale  has  been  invalidated  by  the 
cumulative  effect  of  several  such  irregularities.*^  So  in  several  states 
there  are  statutes  which  make  conditions  precedent  to  the  validity 
of  a  guardian's  sale,  not  only  the  order  of  a  competent  court,  but 
also  the  giving  of  a  bond,  taking  of  the  oath,  and  other  like  for- 
malities.*^ It  is  held  that  failure  to  take  the  prescribed  oath  renders 
the  sale  absolutely  void.**  And  under  some  statutes  the  same  result 
follows  from  failure  to  give  the  statutory  sale  bond,*'  total  lack  of 
i^proval  of  the  bond  being  deemed  the  same  as  failure  to  give  bond ;  ** 
but  according  to  the  seeming  weight  of  authority  failure  to  give  such 
bond  is  regarded  as  a  mere  irregularity  where  the  statute  does  not 
indicate  that  it  is  to  be  considered  as  fatal.**    A  subsequent  embezszle- 

7.  Boon  V.  Bowers,  30  Miss.  246,  64  Minn.  153,  103  N.  W.  S97,  111  A.  S. 
Am.  Dee.  159.  R.  448;  Hubacbek  v.  Maxbass  Security 

8.  Myers  v.  McGavock,  39  Neb.  843,  Bank,  117  Minn.  163,  134  N.  W.  640, 
58  N.  W.  522,  42  A.  S.  R.  627;  Emery  Ann.  Cas.  1913D  187  and  note;  Hughes 
V.  Vroman,  19  Wis.  689,  88  Am.  Dec.  v.  Goodale,  26  Mont.  93,  66  Pac.  702, 
726  and  note.  91  A.  S.  R.  410;  Fuller  v.  Ha^er,  47 

9.  Frazier  v.  Steenrod,  7  la.  339,  71  Ore.  242,  83  Pac.  782,  114  A.  S.  R. 
Am.  Dec.  447;  Montour  v.  Purdy,  U  916. 

Minn.  384,  88  Am.  Dec.  88.  16.  Cooper  v.  Sunderland,  3  la.  114, 

10.  Hatch  V.  Ferguson,  68  Fed.  43,  66  Am.  Dec.  52;  Campbell  v.  Knights, 
29  U.  S.  App.  651,  15  C.  C.  A.  261,  26  Me.  224,  45  Am.  Dec.  107;  Bachelor 
33  L.R.A.  759.  v.  Korb,  58  Neb.  122,  78  N.  W.  485, 

11.  Carder  v.  Culbertson,  100  Mo.  76  A.  S.  R.  70. 

269,  13  S.  W.  88,  18  A.  S.  R.  548.  17.  Hubacbek  v.  Maxbass  Security 

12.  Lenders  v.  Thomas,  35  Fla.  518,  Bank,  117  Minn.  163,  134  N.  W.  640, 
17  So.  633,  48  A.  S.  R.  255  (a  case  Ann.  Cas.  1913D  187  and  note.  See 
of  direct  attack).  also  Williams  v.  Morton,  38  Me.  47, 

13.  Montour  v.  Purdy,  11  Minn.  384,   61  Am.  Dec.  229  and  note. 

88  Am.  Dec.  88.  18.  Bachelor  v.  Korb,  58  Neb.  122, 

14.  Tracy  v.  Roberts,  88  Me.  310,  34  78  N.  W.  485,  76  A.  S.  R.  70. 

Atl.  68,  51  A.  S.  R.  394.  19.  Hubacbek  v.  Maxbass  Security 

15.  Cooper  v.  Sunderland,  3  la.  114,  Bank,  117  Minn.  163,  134  N.  W.  640, 
66  Am.  Dec.  52;  Tracy  v.  Roberts,  88  Ann.  Cas.  1913D  187  and  note;  Hughes 
Me.  310,  34  Atl.  68,  51  A.  S.  R.  394;  v.  Goodale,  26  Mont.  93,  66  Pac.  702, 
Montour  v.  Purdy,  11  Minn.  384,  88  91  A.  S.  R.  410. 

Am.  Dec.  88;  Brown  v.  Pinkerton,  95 
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ment  or  misuse  of  the  funds  by  the  guardian  does  not  affect  the  pur- 
chaser's title,  if  he  was  free  from  any  complicity  therewith.®*  But 
where  the  guardian  and  other  interested  parties  conspired  to  procure 
judicial  approval  of  a  sale  by  representing  to  the  court  that  the  price 
had  been  paid  in  cash,  which  was  untrue,  the  heirs  set  aside  the  sale 
by  bill  in  equity.*  The  effect  of  the  guardian  himself  purchasing 
the  land,  either  directly  or  indirectly,  is  discussed  elsewhere  in  this 
article.* 

36*  Form  of  Guardian's  Deed. — ^The  guardian's  deed  should,  to  be 
free  from  all  criticism,  contain  a  full  recital  of  the  proceedings  in 
the  chancery  or  probate  court,  of  the  order  of  sale,  and  of  the  full 
compliance  therewith  by  the  guardian,  so  that  the  yalidity  of  the 
sale  is  fully  shown  upon  the  face  of  the  deed.'  But  it  has  been  held 
that  if  the  deed  states  that  the  grantor  executes  it  as  guardian  of  the 
wards  named,  and  by  virtue  of  an  order  of  the  court  of  probate  for  a 
certain  district,  and  the  sale  had  in  fact  been  regularly  ordered  by 
that  court,  the  deed  is  sufficient  to  convey  the  title.*  The  deed  is 
void  if  the  land  is  so  described  as  to  make  its  identity  wholly  uncer- 
tain; but  if  it  gives  data,  as  by  giving  tlie  number  of  the  lot  on  a 
certain  recorded  survey,  the  ambiguity  can  be  corrected  by  reference 
to  the  survey.'^  A  latent  ambiguity,  as  the  omission  of  the  number 
of  the  block  in  which  the  lots  were  located,  may  be  corrected  by  parol 
evidence;  but  not  by  a  later  deed  executed  by  the  guardian  without 
new  authority,  and  «imply  to  correct  the  error.  When  the  sale  had 
been  completed,  the  deed  given,  and  the  report  thereof  approved  by 
the  court,  the  guardian's  power  as  to  that  sale  and  conveyance  was 
exhausted,  and  any  subsequent  act  relating  thereto  was  void.*  If 
the  guardian  be  a  married  woman,  there  is  no  necessity  for  her  hus- 
band to  join  with  her  in  the  deed,  even  if  the  statutes  require  him 
to  join  in  the  conveyance  of  her  own  land.' 

37.  Ratification  of  Sale  by  Ward. — ^While  it  is  stated  in  many  of 
the  cases  that  a  guardian's  sale,  so  irregularly  made  as  not  to  be  valid, 
is  void,  the  use  of  this  term  is  inaccurate,  since  it  is  universally  held 
that  the  sale  may  be  ratified  by  the  ward  when  he  reaches  full  age 
and  becomes  sui  juris.*    It  cannot,  however,  be  ratified  by  him  during 

2D.  Harper  v.  Smith,  89  Ark.  284,       4.  Howard  v.  Lee,  25  Conn.  1,  65 
116  S.  W.  674,  131  A.  S.  R.  93;  Fitz-  Am.  Dec.  550  and  note, 
gibbon  V.  Lake,  29  HI.  165,  81  Am.       5.  Pursley  v.  Hayes,  22  la.  11,  92 
Dec.  302.  Am.  Dec.  350. 

1.  Davidson  v.  I.  M.  Davidson  Real  6.  Young  v.  Lorain,  11  IlL  624,  52 
Estate,  etc.,  Co.,  226  Mo.  1,  125  S.  W.  Am.  Dee.  463. 

1143,  136  A.  S.  R.  615.  7.  Palmer     v.     Oakley,     2     Doug. 

2.  See  infra,  par.  62.  (Mich.)  433,  47  Am.  Dec.  41. 

3.  Howard  v.  Lee,  25  Conn.  1,  65  8.  Tracy  v.  Roberts,  88  Me.  310,  34 
Am.  Dec.  550;  Brown  v.  Pinkerton,  Atl.  68,  51  A.  S.  R.  394  and  note; 
95  Minn.  153,  103  N.  W.  897,  111  A.  Smith  v.  DibreU,  31  Tex.  239,  98  Am. 
S.  R.  448.  Dec.  526. 
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his  QdinQrity,*  nor  can  any  act  of  the  guardian  bind  the  ward  by  way 
of  ratification.^®  The  fact,  therefore,  that  the  proceeds  of  the  sale 
were  applied  to  the  ward's  benefit  does  not  estop  him  to  avoid  the 
sale  and  reclaim  the  land.^^  But  if,  after  reaching  full  age,  he  accepts 
the  purchase  price/^  or  receives  from  the  guardian  a  balance  whioh 
includes  the  price,  with  knowledge  of  the  facts,  or  takes  possession 
of  or  sells  property  acquired  with  the  proceeds  of  the  sale,  with  such 
knowledge,^*  or  does  other  positive  acts  in  affirmance  of  the  sale,^^ 
or  neglects  to  assert  bis  claim  within  a  reasonable  time  after  reaching 
his  majority,  to  the  injury  of  the  vendee,**  he  thlereby  ratifies  the 
sale,  and  confirms  the  title  of  the  purchaser.  If  he  thus  ratifies  the 
sale,  he  ratifies  it  as  a  whole,  and  makes  himself  subject  to  any  portions 
of  the  contract  which  may  be  disadvantageous  to  him.**  In  some 
states  there  are  special  statutes  of  limitation  requiring  a  suit  to  recover 
land  by  attacking  a  guardian's  sale  to  be  brought  within  a  certain 
time  from  the  arrival  of  the  ward  at  full  age.*' 

38.  Conditions  of  Rescission  by  Ward. — ^If  the  ward  seeks  to  avoid 
a  guardian's  sale^  and  the  land  is  in  the  possession  of  a  vendee  for 
f pU  value  who  had  no  parlocipation  in  or  knowledge  of  the  irregulari- 
ties alleged  to  exist  in  the  sale^  the  circumstances  may  cast  upon  the 
infant  the  equitable  duty  of  making  restitution  of  the  purchase  price 
as  a  condition  of  his  siiit.^^  As  has  often  been  said;  ''be  cannot  have 
the  price  and  the  land  too."  **  By  statute  in  some  jurisdictions  the 
bona  fide  purchaser  has  a  lien  for  the  purchase  money,  taxes  and 

9.  Hobbs  V.  Nasbville,  ete.,  R»  Co.,  115,  45  Am.  Dee.  117; 

122  Ala.  G02,  26  So,  ISU,  82  A.  S.  R.  15.  Penn  v.  Heisey,  19  HI.  295,  68 
103.  Am.  Dec.  597;  Tracy  v.  Roberts,  88 

10.  Hobbs  V.  Nashville,  etc.,  R.  Co.,  Me.  310,  34  Atl.  68,  51  A.  S.  R.  394; 
122  Ala.  602,  26  So.  139,  82  A.  S.  R.  Scott  ▼.  Freeland,  7  Smedes  ft  M. 
103.    See  supra,  pax.  27.  (Miss.)  409,  45  Am.  Dec.  310. 

11.  Bachelor  v.  Kerb,  58  Neb.  122,  16.  Howard  v.  Cassels,  105  Ga.  412, 
78  N.  W.  485,  76  A.  S.  R.  70.  31  S.  E.  562,  70  A.  S.  R.  44. 

Note:  13  Am.  Dec.  366.  17.  Hindman  v.  O'Connor,  54  Ark. 

12.  Hobbs  V.  Nashville,  etc.,  K.  Co.,  627,  16  S.  W.  1052,  13  L.R.A.  490; 
122  Ala.  602,  26  So.  139,  82  A.  S.  R.  Brown  v.  Pinkerton,  95  Minn.  153, 103 
103 ;   Gray  v.   State,  78  Ind.  68,  41  N.  W.  897,  111  A.  S.  R.  448. 

Am.  Rep.  545;  Wilmore  v.  Stetler,  137  18.  Hobbs  v.  Nashville,  etc.,  R.  Co., 
Ind.  127,  34  N.  E.  357,  36  N.  E.  856,  122  Ala.  602,  26  So.  139,  82  A.  S.  R. 
45  A.  S.  R.  169;  Deford  v.  Mercer,  103;  Penn  v.  Heisey,  19  111.  295,  68 
24  la.  118,  92  Am.  Dec.  460;  Merritt  Am.  Dec.  597. 
V.  Home,  5  Ohio  St.  307,  67  Am.  Dec.  Note:  69  L.R.A.  45-47. 
298 ;  Lewis  v.  Lichty,  3  Wash.  213,  28  19.  Hobbs  v.  Nashville,  etc.,  R.  Co., 
Pac.  356,  28  A.  S.  R.  25.  122  Ala.  602,  26  So.  139,  82  A.  S.  R. 

Notes:  13  Am.  Dec.  366;  70  A.  S.  103;  Wilmore  v.  Stetler,  137  Ind.  127, 
R.  49;  33  L.R.A.  763.  34  N.  E.  357,  36  N.  E.  856,  45  A.  S. 

13.  Penn  v.  Heisey,  19  111.  295,  68  R.  169 ;  Deford  v.  Mercer,  24  la.  118, 
Am.  Dee.  597.  92  Am.  Dec.  460;  Tracy  v.  Roberts,  88 

14.  Hunter  v.  Hatton,  4  Gill  (Md.)   Me.  310,  34  Atl.  68,  51  A.  S.  R.  394. 
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interest.**  The  circumstances  are  more  favorable  to  a  demand  for 
restitution  than  in  the  similar  case  of  a  rescission  by  an  infant  of  a 
sale  or  other  contract  made  by  himself.  The  immaturity  and  inex- 
perience of  the  infant  make  it  highly  probable  that,  if  he  sells  his 
property  or  otherwise  obtains  money  under  contract,  he  will  squander 
or  lose  the  proceeds  so  as  to  retain  no  permanent  benefit.  But  if  his 
land  be  sold  by  a  guardian,  the  entire  system  of  probate  law  assures 
him  that  the  proceeds  will  be  used  or  held  for  his  benefit.  Presum- 
ably therefore,  even  if  the  sale  be  voidable,  and  even  if  the  proceeds  are 
not  now  in  the  ward's  hands  in  specie,  he  has  received  the  benefit^ 
In  a  few  cases,  however,  it  has  been  said  that  the  purchaser,  to  recover 
back  the  purchase  price,  must  show  that  the  guardian  in  fact  applied 
the  money  for  the  ward's  benefit.'  The  innocent  holder  may  also  have 
an  equitable  right  to  be  reimbursed  for  permanent  improvements 
which  he  has  put  upon  the  land  while  he  was  ignorant  of  the  ward's 
claim,  less  the  rents  and  mesne  profits.'  So  also  it  has  been  held  that 
the  guardian  who  made  the  sale  and  paid  over  the  proceeds  to  the 
ward  at  his  coming  of  age  may  recover  back  the  amount,  if  the  ward 
rescinds  the  sale.^ 

39.  Effect  of  Sale;  Proceeds  Treated  as  Real  Estate. — ^The  guardian 
can  sell  only  the  interest  which  the  ward  owned,  and  the  title  of  the 
purchaser  will  be  divested  by  the  occurrence  of  a  condition  subsequent 
to  which  the  ward's  estate  was  subject.'  So  also  it  has  been  held  that 
the  sale  does  not  take  effect  as  of  the  date  of  the  order  of  sale,  and 
therefore  if  the  ward^s  interest  was  validly  sold  on  execution  between 
the  order  and  the  actual  sale,  the  purchaser  at  the  guardian's  sale 
takes  nothing.'  The  sale  is  incomplete  without  confirmation  when 
such  is  required,'  but  it  has  been  held  that  the  title  is  divested  by  the 
deed  and  not  by  the  confirmation.'  If  real  estate  of  the  ward  is 
legally  sold,  or  if  the  guardian  illegally  converts  real  estate  into  cash, 
or  vice  versa,  the  property  acquired  is  treated  in  equity  as  still  of  its 
original  nature  for  the  purpose  of  determining  the  succession  to  the 
ward's  estate.  This  is  in  accordance  with  the  general  doctrine  of 
equitable  conversion,  and  is  necessary  to  prevent  injustice  resulting 
to  third  parties  from  a  sale  or  purchase  made  for  the  ward's  benefit.' 

20.  Montour  v.  Pordy,  11  Minn.  384,  Atl.  649,  99  A.  S.  R.  392. 
88  Am.  Dec.  88.  6.  Shaffner  v.  Briggs,  36  Ind.  55,  10 

1.  See  Infants.  Am.  Rep.  1. 

2.  Note:  69  L.R.A.  46.  7.  Montgomery    v.    Ferryman,    147 

3.  MiUs  V.  Geer,  111  Ga.  275,  36  S.  Ala.  207,  41  So.  838, 119  A.  S.  R.  61. 
E.  673,  52  L.R:A.  934;  Penn  v.  Heisey,       8.  Scarf  v.  Aldrich,  97  Cal.  360,  32 
19  111.  295,  68  Am.  Dec.  597.  Pac.  324,  33  A.  S.  R.  190. 

Note:  28  Am.  Rep.  375.  9.  Collins  v.   Champ,  15   B.   Mon. 

And  see  Improvements.  (Ky.)  118,  61  Am.  Dec.  179. 

4.  Burleigh  v.  Bennett,  9  N.  H.  16,       Note :  89  A.  S.  R.  313. 

31  Am.  Dec.  213.  And  see  generally,  Conversion  and 

6.  Cutter  v.  Hersey,  98  Me.  178,  56  Reconversion,  vol.  6,  p.  1065  et  seq.* 
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And  the  purchase  price  of  land  of  a  married  woman  does  not  pass 
to  the  husband  as  personal  property  by  his  marital  right,  but  should 
only  be  paid  under  an  order  of  court  under  which  the  wife's  equity 
to  a  settlement  therefrom  will  be  protected.^® 

40.  Mortgaging  Real  Estate. — The  law  concerning  mortgages  of 
the  ward's  real  estate  is  very  similar  to  that  concerning  sales.  As 
already  stated,  the  guardian  can  give  no  mortgage  in  the  exercise  of 
his  inherent  powier  as  guardian.^*  But  the  practical  advantages  which 
often  exist  in  raising  necessary  funds  by  mortgage  instead  of  by  sale 
of  land  have  led  to  statutes  giving  to  the  chancery  or  probate  courts 
the  power  to  order  such  mortgages.^*  It  has  been  held,  however,  that 
the  power  to  mortgage  must  be  plainly  and  unequivocally  conferred, 
either  in  express  terms,  or  by  necessary  implication  from  powers 
actually  conferred,^*  and  that  it  is  limited  to  the  purposes  expressed 
in  the  statute,  and  must  be  exercised  in  the  exact  manner  therein 
prescribed.  Thus  where  the  statute  gave  authority  to  order  a  mort- 
gage for  the  education  and  maintenance  of  the  ward,  and  the  court 
authorized  a  mortgage  to  raise  money  to  pay  oflF  an  old  mortgage, 
foreclosure  of  which  was  threatened,  and  overdue  taxes,  it  was  held 
that  the  mortgage  was  void,  and  that  the  mortgagee  was  not  subro- 
gated to  the  rights  of  the  former  mortgagee.**  And  it  has  been  held 
that  even  if  the  court  had  power  to  order  a  mortgage  to  pay  the  ward's 
debts,  it  cannot  be  ordered  to  pay  a  debt  contracted  in  the  course  of 
a  business  carried  on  by  the  guardian  in  the  ward's  name  without 
legal  authority,  and  which  tiierefore  is  in  law  the  debt  of  the 
guardian,** 

VI.  Actions  by  or  agaikst  Guardians 

41.  In  General. — The  right  and  duty  of  the  guardian  to  institute 
and  carry  on  such  litigation  as  is  required  to  protect  and  maintain 
the  ward's  interests,  and  to  defend  him  against  attack  by  suit  or  prose- 
cution, has  already  been  discussed.**  The  procedure  in  actions  brought 
in  the  name  of  or  against  the  infant  does  not  come  within  the  scope 

10.  Daniel  v.  Daniel,  2  Rich.  Eq.  a  guardian  to  mortgage  hifi  ward's  real 
.(S.  C.)  115,  44  Am.  Dee.  244.  estate  does  not  render  void  a  mortgage 

11.  See  supra,  par.  26.  given  by  a  guardian  under  an  order 

12.  Andrus  v.  Blazzard,  23  Utah  233,  of   court  by   which   no  new   deht   is 
€3  Pac.  888,  54  L.R.A.  354.  created,  but  merely  an  exchange  of  one 

13.  Trutch  V.  Bunndl,  11  Ore.  58,  4  creditor  for  another  is  effected  and  an 
Pac.  588,  50  Am.  Hep.  456.  advantageous  extension   of   time  and 

14.  Capen  v.  Qarrison,  193  Mo.  335,  reduction  of  interest  secured. 

92  S.  W.  368,  5  L.R.A.(N.S.)  838  and  15.  Warren     v.     Union     Bank     of 

note,  Rochester,  157  N.  Y.  259,  51  N.  E. 

But  see  Northwestern  Guaranty  Loan  1036,  68  A.  S.  R.  777,  43  L.R.A.  256. 

Co.  V.  Smith,  15  Mont.  101,  38  Pac.  And  see  supra,  par.  31. 

224,  48  A.   S.  R.   662,  holding  that  16.  See  supra,  par.  32. 
the  absence  of  a  statute  authorising 
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of  this  article,*'  but  there  remains  for  discussion  here  the  question 
as  to  when  the  guardian  may  sue  or  be  sued  in  his  own  name.  No 
questions  of  any  difficulty  can  arise  as  to  the  maintenance  of  actions 
against  the  guardian.  The  rules  of  substantive  law  already  stated,** 
make  the  guardian  the  responsible  party  in  contracts  made  in  the 
administration  of  his  trust,  and  of  course  suit  must  be  brought  against 
him  personally,  and  cannot  be  maintained  against  the  ward,  on  such 
contracts.  The  addition  to  the  defendant's  name  in  the  writ  or 
summons  of  the  word  guardian  does  not  affect  the  character  of  the 
action  as  being  against  the  guardian  personally.**  The  guardian  is 
also  personally  liable  for  any  tort  committed  by  him,  though  in  the 
interest  of  the  ward,  and  in  the  effort  to  administer  the  trust.  But 
all  actions  relating  to  the  property  of  the  ward,  or  for  causes  of  action 
against  him  personally,  must  be  brought  against  ijie  ward  himself 
and  not  against  the  guardian. 

42.  Suits  in  Name  of  Guardian. — The  decisions  disclose  a  con- 
siderable diversity  of  opinion  as  to  the  right  of  a  general  guardian 
to  institute  suits  in  his  own  name  on  behalf  of  his  ward.  The  cases 
apparently  do  not  affirm  any  general  principle,  controlling  in  every 
variety  of  suit  or  action.  The  distinction  between  proceedings  which 
may  be  instituted  by  a  guardian  in  his  own  name  and  those  which 
must  be  brought  in  the  name  of  the  infant  ward  is  affected  in  many 
jurisdictions  very  largely  by  statutory  enactment,  and  it  is  possible 
that  the  lack  of  uniformity  in  the  decisions  is  due  to  some  extent  to 
statutes  of  which  no  mention  is  made  in  the  cases  controlled  thereby. 
If  the  action  be  at  common  law,  unaffected  by  the  principles  of  code 
pleading,  the  person  to  sue  must  be  the  one  in  whom  is  vested  the 
legal  title  to  the  cause  of  action.**  Although  the  guardian  be  held 
to  have  an  interest  in  as  well  as  an  authority  over  the  property  of 
the  ward,*  yet  the  substantial  legal  title  is  in  the  ward,  and  actions 
to  establish  title  must  be  brought  in  the  name  of  the  ward.*  But  the 
guardian's  right  to  possession  of  the  ward's  real  and  personal  estate 
makes  him  the  proper  plaintiff  in  possessory  actions.  Therefore  it  is 
generally  held  that  he  can  maintain  ejectment  to  recover  possession 
of  the  land,  trespass  for  injury  to  the  possession,  or  assumpsit  for  the 
rents  and  profits,*  though  in  some  jurisdictions  ejectment  is  regarded 
as  an  action  to  try  the  title  rather  than  to  obtain  possession,  and  it  is 

17.  See  Infants.  S.  Fuqua  v.  Hunt,  1  Ala.  197,  34 

18.  See  supra,  par.  27.  Am.  Dec.  771;  Palmer  v.  Oakley,  2 

19.  Call  V.  Ward,  4  Watts  &  S.  (Pa.)  Doug.  (Mich.)   433,  47  Am.  Dec.  41; 
118,  39  Am.  Dec.  64.  Folev  v.  Mutual  Life  Ins.  Co.,  138  N. 

20.  Note:  11  Ann.  Cas.  1092.  Y.  333,  34  N.  E.  211,  34  A.  S.  H.  456, 

1.  See  supra,  par.  23.  20  L.R.A.  620;  Truss  v.  Old,  6  Rand. 

2.  Jennings  v.  Collins,  99  Mass.  29,    (Va.)  556, 18  Am.  Dec.  748. 
96  Am.  Dec.  687  (a  writ  of  entry).  Note:  89  A.  S.  R.  808,  309. 

1146 


12  B.  C.  L.  GUARDIAN  AND  WARD  §  42 

held  that  it  can  be  brought  only  in  the  ward's  name.*  So  it  has  been 
held  that  the  guardian  may  maintain  a  suit  for  partition  in  his  own 
name,'  and  that  he  may  sue  in  his  own  name  for  an  injury  to  the  pos- 
session of  the  property  of  his  ward  when  he  has  a  right  to  the  posses- 
sion of  such  property.*  In  some  jurisdictions  the  right  of  a  guardian 
to  sue  in  his  own  name  for  the  collection  of  debts  or  moneys  due  to  the 
ward  has  been  recognized  as  an  implication  from  his  duty  to  collect,' 
or  by  virtue  of  statutes  permitting  guardians  to  sue  in  their  own 
names  to  the  use  of  the  ward ;  •  but  the  weight  of  authority  and  of 
reason  seems  to  require  such  suits  to  be  brought  in  the  name  of  the 
ward.*  There  seems  to  be  no  logical  ground  for  permitting  a  suit 
by  the  guardian  in  his  own  name  to  recover  for  personal  injuries  to 
the  ward ;  but  such  suits  have  been  maintained  in  a  few  cases  under 
the  express  terms  of  a  statute.^*  Suits  for  the  seduction  of  a  female 
ward,  and  for  the  tortious  death  of  the  ward,  have  already  been  con- 
sidered.** The  rules  concerning  parties  which  prevail  in  equity  and 
under  the  code  system  of  pleading,  in  which  an  action  is  generally 
required  to  be  brought  in  the  name  of  "the  real  party  in  interest,'* 
have  narrowed  the  right  of  the  guardian  to  sue  in  his  own  name; 
as  the  ward  is  the  real  party  in  interest  in  practically  all  suits  brought 
in  his  behalf.**  By  some  courts  the  special  code  provision  permitting 
suit  by  "the  trustee  of  an  express  trust"  has  been  held  not  to  include 
a  guardian,**  though  there  are  authorities  to  the  effect  that  the  general 
guardian  of  a  minor  may,  under  some  circumstances,  maintain  an 
action  in  his  own  name  in  behalf  of  the  ward  as  trustee  of  an  exprees 

4.  Note :  11  Ann.  Gas.  1093.  Note :  11  Ann.-Ca8.  1095. 

6.  Suter  v.  Suter,  68  W.  Va.  690,  70  9.  Fox  v.  Minor,  32  Cal.  Ill,  91  Am. 

S.  E.  705,  Ann.  Cas.  1912B  405  and  Dec.  566;  Grimsby  v.  Hudnell,  76  Ga. 

note.  378,  2  A.  S.  R.  46;  Perkins  v.  Stimmel, 

Note:  11  Ann.  Cas.  1093.  114  N.  Y.  359,  21  N.  E.  729,  11  A.  8. 

6.  Fuqua  v.  Hunt,  1  Ala.  197,  34  R..659. 

Am.  Dec.  771  and  note  (trover).  Notes:   11    Ann.    Cas.   1093,   1094; 

Note :  11  Ann.  Cas.  1094.  Ann.  Cas.  1912B  407. 

See  generally,  Tnovfae.  10.  Louisville,  etc.,  R.  Co.  v.  Goody- 

In  North  Carolina,  however,  to  main-  koontz,  119  Ind.  Ill,  21  N.  E.  472, 12 

tain  trover  the  plaintiff  must  have  not  A.  S.  R.  371 ;  Cleveland,  etc.,  R.  Co.  v. 

only  the  possessory  right  but  the  right  Moneyhun,  146  Ind.  147, 44  N.  E.  1106, 

of  property,  and  it  was  accordingly  34  L.R.A.  141. 

held  in  Dowd  v.  Wadsworth,  13  N.  C.       11.  See  supra,  par.  32. 

130, 18  Am.  Dec.  567,  that  such  a  suit       12.  Campbell   v.   Fichter,   168   Ind. 

was  improperly  brought  in  the  name  645,  81  N.  E.  661,  11  Ann.  Cas.  1089; 

of  the  guardian.  Price  v.  Phoenix  Mnt.  Life  Ins.  Co.,  17 

7.  Campbell  v.Fiditer,  168  Ind.  645,  Minn.  497,  10  Am.  Rep.  166;  Perkins 
81  N.  E.  661,  11  Ann.  Cas.  1089  and  v.  Stimmel,  114  N.  Y.  359,  21  N.  E. 
note.  And  see  Briggs  v.  McCabe,  27  729, 11  A.  S.  R.  659.  And  see  general- 
Ind.  327,  89  Am.  Dec.  503.  ly,  Parties. 

8.  Hutton  V.  Waiiams,  35  Ala.  503,  IS.  Fox  v.  Minor,  32  Cal.  Ill,  91 
76  Am.  Dec.  297;  Thweatt  v.  McCnl-  Am.  Dec.  566;  Campbell  v.  Fichter, 
lou^h,  84  Ala.  517,  4  So.  399,  5  A,  S.  168  Ind.  645,  81  N.  E.  661,  11  Ann. 
R.  3D1.  Cas.  1089  and  note. 
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trust.**  There  is,  however,  one  situation  in  which  suit  hy  the  guardian 
is  usually  deemed  proper.  The  guardian,  as  already  pointed  out,** 
cannot  bind  the  ward  by  an  executory  contract,  and  is  himself  tiie 
real  contracting  party  in  all  contracts  necessary  to  be  made  in  the 
administration  of  his  trust.  Suits  on  such  contracts  should  therefore 
be  brought  by  the  guardian  in  his  own  name.**  So  if  the  guardian 
of  a  co-tenant  has  paid  taxes  on  the  common  property  from  his  own 
funds  to  protect  the  ward's  interest,  he  may  sue  in  his  own  name  to 
establish  a  lien  on  the  land  for  his  reimbursement,  and  recover  con- 
tribution from  the  other  co-tenants.*'  If  the  action  was  brought  by 
the  guardian  in  his  own  name,  his  admissions  are  admissible  as  those 
of  a  party  to  the  record,  though  the  ward  had  come  of  age  and  assumed 
the  prosecution  of  the  suit  before  the  trial.*® 

43.  Suits  between  Guardian  and  Ward. — ^That  an  action  at  common 
law  cannot  be  maintained  between  a  guardian  and  a  ward,  while  that 
relation  exists,  is  clear.  The  character  of  the  relation,  the  capacity 
in  which  the  guardian  acts,  the  duty  to  the  ward's  property  (even  if 
a  guardian  ad  litem  may  be  appointed  where  he  is  interested),  forbid 
that  he  should  occupy  the  distinctly  adverse  position  of  suitor  at 
common  law,  especially  as  to  transactions  occurring  since  the  guardian- 
ship commenced.**  Even  if  the  defendant  were  not  guardian  in 
fact,  but  by  his  intermeddling  with  the  property  had  become  liable 
as  a  guardian  de  son  tort,  the  suit  to  enforce  that  liability  must  be 
for  an  account  or  in  equity.  A  common  law  action  such  as  assumpsit 
will  not  lie.^*  But  if  a  note  or  bond  of  the  guardian,  given  before 
the  guardianship,  come  as  assets  into  the  estate  of  the  ward,  the  action 
at  law  is  not  extinguished  but  only  suspended  during  the  guardian- 
ship.* Even  if  the  guardian  have  an  equitable  right  against  the  ward 
which  he  may  justly  assert,  as  for  partition  of  lands  in  which  he  and 
the  waxd  are  co-tenants,  he  must  make  the  ward  a  defendant  instead 
of  a  co-plaintifif,  and  the  ward  must  be  represented  by  an  independent 
guardian  ad  litem  and  by  a  different  counsel.*  When  the  guardian- 
ship is  at  an  end,  some  of  the  reasons  for  denying  a  remedy  at  law, 
such  as  the  incapacity  of  the  ward  to  sue,  and  the  fact  that  his  legal 
protector  would  thereby  become  his  adversary,  lose  their  force;  but 

14.  Note :  11  Ann.  Cas.  1095.    And   Am.  Deo.  105.    See  Davis  v.  Harkneas, 
see  generally,  Trusts.  1  Gilman  (111.)  173,  41  Am.  Dec.  184; 

15.  See  sapra,  par.  27.  Gilfillen's  Estate,  170  Pa.  St.  185,  82 

16.  Note:  11  Ann.  Cas.  1094.  Atl.  585,  50  A.  S.  R.  760;  Bailey  v. 
*17.  Burgert  v.  Caroline,  31  Wash.   Bailey,  67  Vt.  494,  32  Atl.  470,  48  A. 

62,  71  Pac.  724,  96  A.  S.  R.  889.  S.  R.  826. 

18.  Tenney  v.  Evans,  14  N.  H.  343,       1.  Winbom  v.  Gorrell,  38  N.  C.  117, 
40  Am.  Dec.  194.  40  Am.  Dec.  456. 

19.  McLane   v.   Curran,  133   Mas9.       2.  Roodhouse  v.  Roodhouse,  132  IlL 
531,  43  Am.  Rep.  535.  360,  24  N.  E.  55,  22  A.  S.  R.  539  and 

20.  Ldntou  v.  Walker,  8  Fla.  144,  71   note. 
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the  confidential  relation  is  likely  still  to  continue,  and  the  desirability 
of  having  the  equities  fully  determined  by  an  accounting  in  the  court 
especially  conversant  with  the  ward's  affairs,  and  to  which  the  guard- 
ian is  primarily  responsible,  have  led  a  majority  of  courts  to  hold 
that  neither  guardian  nor  ward  can  sue  the  other  at  law  on  a  claim 
arising  out  of  the  guardianship,  nor  can  the  ward  sue  the  sureties 
on  the  guardian's  bond,  until  an  accounting  has  been  had,  and  the 
balance  due  to  one  or  the  other  of  them  has  been  determined  in  the 
probate  or  chancery  court.*  Indeed,  it  was  held  in  one  case  that  the 
guardian  could  not  sue  the  ward  even  for  a  balance  ascertained  by 
the  probate  court;  that  his  only  mode  of  self -protection  is  to  use  the 
ward's  property  for  necessary  expenses,  and  he  cannot  advance  his 
own  funds  and  hold  the  ward  liable  therefor  in  a  suit.*  But  after 
the  accounting,  in  which  the  guardian  credited  the  ward  with  the 
proceeds  of  a  sale  of  land,  if  the  ward  procure  the  deed  to  be  set  aside 
as  void,  the  guardian  may  sue  him  in  assumpsit  for  the  amount  paid 
to  him  as  the  price  of  the  land.*  A  few  courts  hold  that  the  legal 
disability  to  sue  ceases  with  the  determination  of  the  guardianship, 
that  any  appropriate  action  will  then  lie,  and  that  the  former  trust 
relation  is  important  only  as  casting  upon  the  former  guardian  a 
special  obligation  of  fair  dealing,  and  thereby  affecting  the  burden  of 
proof  and  the  weight  of  evidence.*  The  guardian  may  bring  an 
equitable  action  to  enforce  against  a  judgment  obtained  by  him  in 
the  name  of  the  ward  a  lien  for  his  expenses  in  procuring  it.'  And 
the  ward  may  maintain  a  bill  in  equity  to  recover  such  of  his  assets 
as  he  can  trace,  if  both  the  guardian  and  his  sureties  are  insolvent 
so  that  the  ordinary  remedies  are  ineffectual.*  It  has  also  been  held 
that  a  ward  may  present  and  have  allowed  his  claim  against  the 
estate  of  his  deceased  guardian,  for  the  proceeds  of  property  received 

3.  Presley  v.  Weakley,  135  Ala.  517,  ian  is  dead,  bis  admiDistrator  may  be 

33  So.  434,  93  A.  S.  R.  39  and  note;  sued  for  the  w-ard's  funds  without  a 

Wallace  v.  Swepston,  74  Ark.  520,  86  probate  accounting,  approves  the  gen- 

S.  W.  398,  109  A.  S.  R.  94 ;  Preble  v«  eral  majority  rule  as  stated  in  the  text. 

Longfellow,  48  Me.  279,  77  Am.  De«.  4.  Preble  v.  Longfellow,  48  Me.  279, 

227;  McLane  v.  Curran,  133  Mass.  531,  77  Am.  Dec.  227. 

43  Am.  Rep.  535;  Berkin  v.  Marsh,  5.  Burleigh  v.  Bennett,  9  N.  H.  15, 

18  Mont.  152,  44  Pac.  528,  56  A.  S.  31  Am.  Dec.  213. 

R.  565;  Davis  v.  Drew,  6  N.  H.  399,  6.  Osbom  v.  Harris  County  Ordi- 

25  Am.  Dec.  467 ;  Perkins  v.  Stimmel,  nary,  17  Ga.  123,  63  Am.  Dec.  230 ; 
114  N.  Y.  359,  21  N.  E.  729,  11  A.  S.  Curran  v.  Abbott,  141  Ind.  492,  40  N. 
R.  659  and  note;  Otto  v.  Van  Riper,  E.  1091,  50  A.  S.  R.  337;  State  v. 
164  N.  Y.  536,  58  N.  E.  643,  79  A.  S.  Slevin,  93  Mo.  253,  6  S.  W.  68,  3  A. 
R.  673;  Mitchell  v.  Penny,  66  W.  Va.  S.  R.  526. 

660,  6q  S.  E.  1003,  135  A.  S.  R.  1046,       7.  Curran  v.  Abbott,  141  Ind.  492, 

26  L.R.A.(N.S.)   788  and  note.  40  N.  E.  1091,  50  A.  S.  R.  337. 

And  see  Mitchell  v.  Kelly,  82  Kan.       8.  Hill  v.  Mclntire,  39  N.  H.  410, 
1,  107  Pac.  782,  136  A.   S.  R.   97,  75  Am.  Dec.  223. 
which  while  holding  that,  if  the  g^ard- 
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by  the  guardian  during  the  guardianship.*  Of  course  to  an  action 
at  law  or  in  equity  the  statute  of  limitations  and  the  defenses  of  laches 
or  estoppel  in  pais  apply  as  in  other  cases,  modified  in  their  applica- 
tion by  the  trust  or  quasi-trust  relation  of  the  parties.  The  only 
question  as  to  which  there  is  serious  conflict  is  as  to  when  the  statute 
begins  running,  some  decisions  holding  that  it  begins  as  soon  as 
the  guardianship  terminates,  and  others  not  until  the  guardian  had 
filed  his  account  and  the  balance  has  been  determined,  or  the  guardian 
has  dejfinitely  denied  his  obligation  and  refused  to  account.*^  The 
application  to  actions  between  guardian  and  ward  of  the  cognate 
doctrine  of  adverse  possession  is  discussed  elsewhere  in  this  article.  ^^ 

VTI.  Guardian's  Accounts 

44.  Settlement  of  Accounts  between  Guardian  and  Ward. — ^When 
the  ward  has  come  of  age,  he  is  sui  juris  and  legally  competent  to 
adjust  his  affairs  with  the  guardian.  If  a  settlement  of  the  account 
is  made  between  them,  without  fraud  or  abuse  of  the  guardian's 
position  of  influence  over  the  ward,  and  the  amount  agreed  to  be  due 
is  paid  over  to  the  ward,  it  is  a  legal  discharge  of  the  guardian.^* 
But  the  relation  of  authority  on  one  side  and  confidence  on  the  other, 
which  has  but  just  terminated,  exposes  such  settlement  to  the  severest 
scrutiny  of  any  court  which  has  occasion  to  pass  upon  it;  the  pre- 
sumption is  against  its  validity,  and  it  will  not  be  held  binding  upon 
the  ward  unless  the  evidence  affirmatively  shows  that  the  ward  acted 
deliberately  and  upon  full  information,  and  that  the  guardian  exer- 
cised entire  good  faith.  A  settlement  which  does  not  meet  these 
requirements  may  be  avoided  by  a  decree  in  equity,  or  diisregarded 
by  the  court  of  probate  in  ordering  and  passing  on  a  probate  account ^^ 

9.  Note:  26  L.R.A.(N.S.)  793.  Van  Court,  100  Ind.  113,  50  Am.  Rep. 

10.  Gillette  V.  Wiley,  126  lU.  310, 19  774;  Mitchell  v.  Kelly,  82  Kan.  1,  107 
N.  E.  287,  9  A.  S.  R.  587;  State  v.  Pac.  782,  136  A.  S.  R.  97;  Lanman  v. 
Parsons,  147  Ind.  579,  47  N.  E.  17,  62  Lanman,  206  Mass.  488,  92  N.  E.  885, 
A.   S.  R.  430;  Easton  v.  Somerville,  19  Ann.  Cas.  508. 

Ill  la.  164,  82  N.  W.  475,  82  A.  S.  13.  Ferguson  v.  Lowery,  54  Ala.  510, 

R.  502;   Sweet  v.  Lowry,  123  Minn.  25  Am.' Rep.  718  and  note;  Cleere  v. 

13,  142  N.  W.  882,  47  L.R.A.(N.S.)  Cleere,  82  Ala.  581,  3  So.  107,  60  Am. 

451   and  note;   Berkin   v.  Marsh,  18  Rep.  750;  Willis  v.  Riee,  141  Ala.  168, 

Mont.  152,  44  Pac.  528,  56  A.  S,  R.  157  Ala.  252,  37  So.  507,  48  So.  397, 

565 ;  Com.  v.  Maltz,  10  Pa.  St.  527,  51  109  A.  S.  R.  26,  131  A.  S.  R.  55  and 

Am.  Dec.  499 ;  Scoville  v.  Brock,  79  note:  Gillett  v.  Wilev,  126  111.  310,  19 

Vt.  449,  65  Atl.  577, 118  A.  S.  R.  975.  N.  E.  287,  9  A.  S.  R.  587  and  note; 

And  see  infra,  par.  57,  68.  Wright  v.  Arnold,  14  B.  Mon.  (Ky.) 

In  regard  to  statutes  of  limitation  638,  61  Am.  Dec.  172;  Say  v.  Barnes, 

applying  to  suits  to  set  aside  a  sale  4  Serg.  &  R.  (Pa.)  112,  8  Am.  Dec* 

of  land,  see  supra,  par.  37.  679 ;  Stanley's  Appeal,  8  Pa.  St.  431, 

11.  See  infra,  par.  60.  49  Am.  Dec.  530;  Johnson  v.  Johnson, 

12.  Ferguson  V.  Lowery,  54  Ala.  510,  2  Hill  Eq.  (S.  C.)  277,  29  Am.  Dec 
25  Am.  Rep.  718  and  note;  Clark  v.  72  and  notej  Scoville  v.  Brock,  79  VL 
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A  fortiori^  the  settlement  is  void  if  made  while  the  ward  is  still  a 
legal  infant.^*  But  it  has  been  held  that  a  settlement,  even  if  made 
while  the  ward  was  a  minor,  is  admissible  in  evidence  as  an  admission 
by  the  ward.^*  On  the  same  general  principle,  a  settlement  com- 
pleted by  giving  the  guardian's  note  to  the  ward  for  the  balance  found 
due  will  not  be  deemed  a  legal  settlement  unless  the  ward  accepted 
it  as  such  under  circumstances  of  entire  fairness  and  full  knowledge.^* 
But  even  if  a  settlement  made  soon  after  the  ward  came  of  age  may 
have  been  fairly  open  to  question,  a  long  and  unreasonable  delay 
in  attacking  it,  after  the  ward  was  free  from  the  guardian's  influence 
and  fully  informed  of  the  facts,  may  estop  him  and  constitute  a 
ratification  of  the  account ;  especially  if  the  rights  of  innocent  parties 
have  been  prejudiced  by  the  delay.*'  If  a  ward,  whose  guardian  has 
personal  property  in  his  hands,  marry,  it  is  proper  for  the  guardian 
to  make  a  settlement  with  the  husband,  and  pay  over  the  amount  to 
him,  where  the  husband  retains  his  common  law  rights.*® 
'  45.  Accounting  in  Chancery  and  in  Probate;  Limitations. — ^It  was 
a  part  of  the  original  and  inherent  jurisdiction  of  chancery  for  the 
protection  of  the  rights  of  infants  and  the  regulation  of  the  conduct 
of  guardians,  especially  of  those  appointed  by  it,  to  compel  an  account- 
ing by  such  guardians,  and  to  pass  on  their  accounts.  Such  accounts 
might  be  called  for  by  the  court  on  its  own  initiative  in  the  regular 
administration  of  the  chancery  office;  but  the  usual  mode  of  setting 
its  powers  in  action  was  by  a  bill  in  equity.*^  Even  since  the  court 
of  probate  has  acquired  the  ordinary  administration  of  such  trusts 
it  has  frequently  been  held  that  the  jurisdiction  of  equity  to  compel 
an  account  survives,  and  a  bill  in  equity  will  lie  whenever  for  any 
reason  the  probate  court  cannot  furnish  an  adequate  remedy.*®    In 

449,  65  All.  577,  118  A.  S.  R.  975;  (111.)  173,  41  Am.  Dec.  184;  MitcheU 

Waller  v.  Armistead,  2  Leigh   (Va.)  v.  Kelly,  82  Kan.  1,  107  Pac.  782,  136 

11,  21  Am.  Dec.  594.    And  see  infra,  A.  S.  R.  97;  Hutchcraft  v.  Shrout,  1 

par.  60.  T.  B.  Mon.   (Ky.)   206,  15  Am.  Dec. 

14.  Hiestand    v.    Kuns,    8    Blackf.  100;   McNamara  v.   Dwyer,   7   Paige 

(Ind.)  345,  46  Am.  Dee.  481;  Fridge  (N.  Y.)  239,  32  Am.  Dec.  627;  Konig- 

V.  State,  3  Gill  &  J.  (Md.)  103,  20  Am.  macher  v.  Kimmel,  1  Pen.  &  W.  (Pa.) 

Dec.  463.  207,  21  Am.  Dec.  374 ;  Bailey  v.  Bailey, 

16.  Alexander    v.    Hillebrand,    140  67  Vt.  494,  32  Atl.  470,  48  A.  S.  R. 

Mich.  490,  103  N.  W.  849,  112  A.  S.  826;  Mitchell  v.  Penny,  66  W.  Va.  660, 

E.  417.  66  S.  E.  1003,  135  A.  S.  R.  1046,  26 

16.  Note:  36  L.R.A.(N.S.)  64.  L.R.A.(N.S.)  788. 

17.  Willis  V.  Rice,  141  Ala.  168,  37  20.  Hall  v.  HaU,  43  Ala.  488,  94 
So.  507,  109  A.  S.  R.  26;  Aaron  v.  Am.  Dec.  703;  Matthews  v.  Mauldin, 
Mendel,  78  Ky.  427,  39  Am.  Rep.  248  142  Ala.  434,  38  So.  849,  4  Ann.  Cas. 
and  note;  Chorpenning's  Appeal,  32  344;  Hill  v.  Mclntire,  39  N.  H.  410,  75 
Pa.  St.  315,  72  Am.  Dec.  789.  Am.  Dec.  229 ;  Bailey  v.  Bailey,  67  Vt. 

18.  Daniel  v.  Daniel,  2  Rich  Eq.  (S.  494,  32  Ati.  470,  48  A.  S.  R.  826  and 
C.)  115,  44  Am.  Dec.  244.  note. 

19.  Davis   V*    Harkness,   1    Gilman 
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some  jurisdictions,  however,  it  is  held  that  the  provisions  of  statutes 
requiring  guardians'  bonds  and  permitting  suits  thereon  give  full 
remedy  at  law,  and  put  an  end  to  the  jurisdiction  of  equity  over 
guardianship  accountings.^  Since,  for  instance,  the  court  of  probate 
has  no  power  to  cite  in  persons  and  hold  them  liable  as  guardians 
de  son  tort,  such  liability  is  properly  enforced  by  courts  of  equity.* 
And  equity  can  call  guardians  to  account,  though  their  appointment 
was  in  another  state.*  The  jurisdiction  of  equity  extends  even  to 
setting  aside  a  decree  of  the  probate  cotirt  accepting  a  guardian's 
account,  when  it  is  shown  that  such  decree  was  obtained  by  fraud 
or  other  improper  conduct.*  The  guardian's  sureties  may  be  made 
parties  to  the  bill  for  an  accounting.  The  jurisdiction  as  to  the 
guardian  will  draw  with  it  the  surety.*  But  as  the  ordinary  adminis- 
tration of  the  estates  of  wards  has  come  to  be  in  the  courts  of  probate, 
so  the  ordinary  accounting  of  a  guardian  is  in  that  court;  in  the 
particular  court,  that  is,  by  which  he  was  appointed.  That  court 
may  also,  if  the  guardian  has  died,  require  an  accounting  from  his 
executor  or  administrator.*  When  the  account  is  rendered,  the  court 
may  disallow  any  items  which  are  improper,  and  surcharge  the 
account  with  sums  for  which  the  guardian  should  be  liable,  but  with 
which  he  has  not  charged  himself.  *  Such  revision  may  be  made  by 
passing  on  objections  made  by  interested  parties,  or  by  the  court  on 
its  own  initiative.'  There  are  two  opposing  doctrines  as  to  the  barring 
of  suits  in  equity  to  compel  guardians  to  account.  The  English 
doctrine  is  that  the  relation  between  a  guardian  and  his  ward  is  a 
trust  relation,  i.  e.,  a  direct,  continuing,  subsisting  trust,  and  that 
although  either  party  may,  when  the  ward  becomes  of  age,  com- 
pletely terminate  the  trust,  ye^  it  is  not  absolutely  4«rminated  with- 
out some  affirmative  action  by  one  or  the  other  of  the  parties ;  hence 
the  equitable  rule  of  limitation  in  analogy  to  the  statute  of  limitations 
does  not  begin  to  run  in  favor  of  the  guardian  so  long  as  he  does  not 
account  for  the  funds,  or  in  some  other  way  affirmatively  deny  the 
trust  relation.®  So,  in  many  jurisdictions  the  statute  of  limitations 
does  not  bar  the  right  to  compel  the  guardian  to  account  in  the  probate 

1.  Osbom  V.  Ordinary,  etc.,  17  Ga.  113  A.  S.  R.  155;  Douglass  v.  Ferris, 
123,  64  Am.  Dec.  230.  138  N.  Y.  192,  33  N.  E.  1041,  34  A. 

2.  Davis  V.  Harkiiess,  1  GUman  (HI.)  S.  R.  435;  Scoville  v.  Brock,  79  Vt 
173,  41  Am.  Dec.  184;  Bailey  v.  BsUev,  449,  65  Atl.  577,  118  A.  S.  R.  975. 

67  Vt.  494,  32  Atl.  470,  48  A.  S.  R.       5.  Hutchcraft   v.    Shrout,   1   T.   B. 

826.  Man.  (Ky.)  206,  15  Am.  Dec.  100. 

3.  Pratt  V.  Wright,  13  Grat.  (Va.)       6.  Peel  v.  McCarthy,  38  Minn.  451, 
175,  67  Am.  Dec.  767.  38  N.  W.  205,  8  A.  S.  R.  681. 

4.  Willis  V.  Rice,  141  Ala.  168,  157       7.  Note:  18  L.R.A.(N.S.)   284-286. 
Ala.  252.  37  So.  507,  48  So.  397,  109  And  see  infra,  par.  47. 

A.  S.  R.  26,  131  A.  S.  R.  55;  Nelson       8.  Note:  47  L.R.A.(N.S.)  451.    And 
V.  Cowling,  77  Ark.  351,  91  S.  W.  773,  see  Limitation  op  Actions;  Trusts. 
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or  orphans*  court.*  Some  courts,  however,  refuse  to  hold  that  a 
guarAan  is  within  the  class  of  trusts  to  which  the  statute  of  limita- 
tions, or  a  rule  of  equity  in  analogy  thereto,  is  not  applicable,  and 
hold  that,  as  soon  as  the  representative  character  of  the  trust  is  ter- 
minated in  any  way,  the  rule  in  analogy  to  the  statute  of  limitations 
begins  to  run  against  the  ward,  and  in  favor  of  the  guardian.*®  Where 
the  guardian  has  terminated  the  relation  by  a  full  settlement  after  the 
ward  becomes  of  legal  age,  or  by  expressly  denying  his  liability,  and 
the  ward  has  full  knowledge  of  all  the  facts  and  his  legal  right  there- 
under, or  sufficient  knowledge  to  put  him  upon  inquiry,  the  limitation 
period  in  analogy  to  that  prescribed  by  the  statute  of  limitations  at 
once  begins  to  run  against  the  ward's  right  to  compel  an  accounting. 
This,  of  course,  is  true  even  in  jurisdictions  which  adopt  the  trust 
doctrine,  as  well  as  in  those  in  which  it  is  repudiated.**  A  few  states 
have  enacted  statutes  limiting  the  time  for  the  bringing  of  suits  to 
compel  guardians  to  account,  and  such  statutes  will  of  course  be 
enforced  by  courts  of  equity.**  And  frequently  the  statute  of  non- 
claims  is  held  to  bar  the  ward's  right  to  sue  the  representatives  of  his 
deceased  guardian  under  particular  circumstances,  if  not  presented 
before  the  estate  is  settled.**  Even  in  those  jurisdictions  where  the 
relation  of  the  guardian  and  ward  is  regarded  as  an  express,  con- 
tinuing, and  subsisting  trust,  not  affected  by  the  statute  of  limitations 
or  any  rule  of  equity  in  analogy  thereto,  so  long  as  that  relation  is  not 
terminated  by  some  affirmative  action,  the  ward  may  in  some  circum- 
stances, under  the  doctrine  of  laches,  be  barred  from  compelling  his 
guardian  to  account,  although  there  has  been  no  repudiation  of  the 
trust,  and  hence  the  statute  or  the  rule  in  analogy  to  the  statute  has 
never  begun  to  run.  The  question  is  determined  not  so  much  by  the 
length  of  time  as  by  the  particular  circumstances  of  the  case.** 

46.  Annual  and  Final  Accounts. — By  the  regular  and  usual  prac- 
tice of  probate  courts,  guardians  are  required  to  make  and  file  two 

9.  Com.  y.  Maltz,  10  Pa.  St.  527,  51  of  three  years  from  the  date  of  its 
Am.'  Dec.  499;  Scovilte  v.  Brock,  79  approval;  nor  can  it  be  set  aside  in 
Vt.  449,  66  Atl.  577,  118  A.  S.  R.  an  action  brought  within  that  time, 
975  and  note.  except  for  fraud  or  mistake.    State  v. 

Note:  47  L.R.A.(N.S.)  453.  Paraons,  147  Ind.  579,  47  N.  E.  17,  62 

10.  Note:    47   L.R.A.(N.S.)    454.  A.  S.  R.  430. 

11.  Willis  V.  Rice,  141  Ala.  168,  37  12.  Note:  47  L.R.A.(N.S.)  456; 
So.  507, 109  A.  8.  R.  26.^  IS.  Lathrop  v.  Bampton,  31  Cal.  17, 

Note:  47  L.R.A.(N.S.)  456.  89  Am.  Dec.  141. 

In  Indiana  a  guardian's  final  settle-  Note:  47  L.R.A.(N.S.)  457. 

ment  made  by  him  with  the  ward,  and  14.  Sweet  v.  Lowry^  123  Minn.  13, 

approved  by  the  court  after  the  ward  142  N.  W.  882,  47  LJt,A.(N.S.)  451 

becomes  twenty-one  years  of  age,  or  and  note, 

if  a  female,  after  she  marries  a  man  Note:  47  L.R.A.(N.S.)  457. 

of  that  age,  cannot  be  set  aside,  modi-  And  see  Eqxtitt,  vol.  10,  p.  395  et 

fied  or  corrected,  after  the  expiration  seq. 
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clafises  of  accounts:  an  annual  account  at  the  end  of  every  year,  and 
a  final  account  when  the  guardianship  is  closed.**  The  rendition  of  a 
yearly  account  may  not  always  be  required,  especially  in  the  case 
of  small  estates;  but  an  account  rendered  during  the  continuance  of 
the  guardian  in  his  trust  is  within  the  rules  relating  to  annual 
accounts  herein  stated.  While  these  two  kinds  of  account  are  similar 
in  form  and  contentSi  they  are  very  different  in  their  legal  nature  and 
result.  The  annual  account  is  a  part  of  the  regular  administration  of 
the  court,  is  intended  to  inform  the  judge  and  also  interested  parties 
of  the  status  and  general  conduct  of  the  guardianship,  and  is  usually 
accepted  and  filed  ex  parte  and  without  a  hearing.  Besides,  the  ward, 
who  is  the  party  in  adverse  interest,  is  legally  and  usually  actually 
incapable  of  protecting  his  own  interests,  and  the  one  whom  the  law 
charges  with  the  duty  of  asserting  and  protecting  his  rights  is  in  this 
matter,  the  .adverse  party.  It  would  therefore  be  grossly  unjust  to 
make  the  annual  accounts  conclusive  against  the  waxd,  though  they 
have  been  accepted  by  the  court.  They  are  prima  facie  evidence  of 
the  state  of  the  account,  but  are  subject  to  re-examination  in  settling 
later  accounts.**  They  are  practically  conclusive  against  the  guardian, 
since  he  could  not  well  later  claim  credits  which  he  had  not  claimed 
at  the  time,  nor  deny  receipts  which  he  had  then  admitted.  But  even 
the  guardian  may  afterward  claim  the  correction  of  the  account  as 
to  matters  of  mistake  or  omission  by  oversight.*'  But  the  final 
account  is  very  different.  The  ward  is  then  of  age  or  represented 
by  another  guardian,  the  account  is  passed  upon  at  a  formal  hearing 
of  which  all  interested  parties  have  notice,  and  the  final  state  of  the 
account  between  the  ward  and  his  guardian  is  judicially  determined. 
This  is  a  judgment  of  court,  which  becomes  res  judicata,  and  can 
only  be  reopened  on  such  proof  of  fraud  or  gross  mistake  as  would 
justify  opening  any  other  judgment.*®  The  law  requires  of  the 
guardian  the  utmost  good  faith  in  rendering  his  account.  He  must 
not  conceal  any  material  fact,  nor  untruthfully  represent  any  matter 

15.  A  citation  from  the  probate  So.  397,  131  A.  S.  R.  55,  where  a 
court  to  the  guardian,  after  the  ward  guardian  was  held  estopped  to  contest 
has  come  of  age,  to  make  ^'a  report"  a  charge  of  interest  with  which  he  had 
necessarily  requires  him  to  make  a  final  charged  himself  in  a  previous  account, 
account.  Heisen  v.  Smiili,  138  Cal.  18.  Nelson  v.  Cowling.  77  Ark.  351, 
216,  71  Pac  180,  94  A.  S.  R.  39.  91  S.  W.  773, 113  A.  S.  R.  155;  Latail- 

16.  Indiana  Trust  Co.  v.  Griffith,  176  lade  v.  Orena,  91  Cal.  565,  27  Pac. 
Ind.  643,  95  N.  E.  573,  Ann.  Cas.  924,  25  A.  S.  K,  219;  Gillett  v.  Wiley. 
1914A  1023,  44  L.R.A.(N.S.)  896;  126  ID.  310,  19  N.  E.  287,  9  A.  S.  R. 
Maupin  v.  Dulany,  5  Dana  (Ky.)  589,  587;  State  v.  Parsons,  147  Ind.  579,  47 
30  Am.  Dec.  699;  State  v.  Gooch,  97  N.  E.  17,  62  A.  S.  R.  430;  Com.  v. 
N.  C.  186, 1  S.  E.  653,  2  A.  S.  R.  284.  Moltz,  10  Pa.  St.  527,  51  Am.  Dec. 

17.  Coffin  V.  BramUtt,  42  Miss.  194,  499;  Lee  v.  Stuart,  2  Leigh  (Va.)  76, 
97  Am.  Dec.  449.  21  Am.  Dec.  599.    See  generally,  Judg- 

See  Willis  v.  Rice,  157  Ala.  252,  48   ments. 
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to  the  court.  If  therefore  he  reporte  certain  investments  as  of  fall 
face  value  and  secored  by  first  mortgage,  when  in  fact  they  were 
\insecured  and  depreciated,  he  has  been  held  bound  to  make  them 
good,  though  the  failure  of  the  investment  was  not  due  to  his  action- 
able fault.^*  If  the  guardian  delays  rendering  his  final  account  and 
continues  in  possession  of  the  ward's  estate  after  his  coming  of  age, 
the  cases  are  conflicting  as  to  whether  the  account  should  cover  such 
later  transactions,  or  whether  it  should  stop  with  the  ward's  minority, 
leaving  the  later  transactions  to  be  dealt  with  by  the  ordinary  courts 
of  law.*®  The  court  of  probate. may  itself  revise  its  judgment  by  call- 
ing on  the  guardian  for  a  supplemental  account,  if  it  finds  that  in 
hia  final  account  he  omitted  to  charge  himself  with  certain  suma 
which  he  had  received,  especially  when  the  first  account  was  rendered 
during  the  ward's  minority,  and  befoije  a  successor  to  the  guardian- 
ship had  been  appointed,  so  that  there  was  no  one  to  examine  or 
oppose  the  account^ 

47.  Items  Chai^eable  to  Guardian.'-^The  best  form  of  a  guardian's 
account  is  a  balanced,  account  of  debits  and  credits  covering  all  the 
personal  property  of  the  ward,  which  should  begin  by  charging  the 
guardian  witK  the  amount  of  the  inventory,  if  it  be  the  first  account, 
or  with  the  balance  of  the  last  previous  account,  if  not  the  first  Items 
other  than  cash,  which  have  been  used  up  or  lost  should  be  credited, 
stating  the  manner  of  their  loss.  If  articles  have  been  sold  for  mote 
or  less  than  the  inventory  value,  the  resulting  profit  or  loss  should 
be  charged  or  credited.  To  this  all  receipts  of  interest  or  other  income, 
or  additional  property  received,  should  be  added.  This  will  include 
the  proceeds  of  any  real  estate  which  has  been  sold  by  order  of  court. 
But  there  should  also  be  added  by  the  court  and  surcharged  to  the 
guardian,  any  property,  whether  principal  or  income,  which  he  would 
have  received  by  the  use  of  reasonable  diligence.^  The  diligence 
which  a  prudent  man  would  exercise  in  the  prosecution  of  his  own 
aflFairs  is  the  usual  standard  in  such  cases,'  but  it  has  been  held  that 
for  embezzlement  of  funds  by  an  attorney  whom  he  had  employed  to 
invest  the  funds,  the  guardian  is  liable,  investment  being  his  personal 

19.  Slanter  v.  Favorite,  107  Ind.  291,  Atl.  543,  12  A.  S.  R.  854  and  note ; 
4  N.  E.  880,  57  Am.  Rep.  106.  Draper  v.  Joiner,  9  Humph.  (Tenn.) 

20.  Lanman  v.  Lanman,  206  Mass.  612,  49  Am.  Dec.  719. 
488,  92  N.  E.  885,  19  Ann.  Cas.  508  Note:  89  A.  S.  R.  288. 

and  note.  3.  MeLean  v.  Hosea,  14  Ala.  194,  48 

1.  Butler  V.  Legro,  62  N.  H.  350, 13  Am.  Dec.  94 ;  State  v.  Slevin,  93  Mo. 
A.  S.  R.  573.  253,  6  S.  W.  68,  3  A.  S.  R.  526 ;  Stevens 

2.  Nelson  v.  Cowling,  77  Ark.  351,  v.  Meserve,  73  N.  H.  293,  61  Atl.  420, 
91  S.  W.  773, 113  A.  S.  R.  155;  Ches-  Ul  A.  S.  R.  612;  Konigmacher  v. 
neau  v.  Girod,  2  Mart.  N.  S.  (La.)  612,  Kimmel,  1  Pen.  &  W.  (Pa.)  207,  21 
14  Am.  Dec.  204 ;  Butler  v.  Legro,  62  Am.  Dec.  374  and  note ;  Stem's  Appeal, 

<N.  H.  350,  13  A.  S.  R.  573;  Land-  5  Whart,  (Pa.)  472,  34  Am.  Dec.  569. 
*  messer's  Appeal,  126  Pa.  St-  115,  17 
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duty.*  If  rules  for  the  investment  or  management  of  the  ward's 
estate  are  prescribed  by  statute,  and  he  disregards  the  law,  he  takes 
the  risk  of  loss  upon  himself.^  In  making  collections,  as  in  invest- 
ing funds,  the  guardian  must  keep  them  in  the  ward's  name.  If  he 
takes  a  bond  or  note  payable  to  himself  personally  and  not  as  guardian 
he  is  liable  for  any  loss  which  may  occur.*  If  the  guardian  has  negli- 
gently permitted  money  to  remain  uninvested,'  or  invested  it  so 
negligently  as  to  obtain  no  income,*  or  has  delayed  paying  the  balance 
to  the  ward  after  the  account  is  settled,*  or,  a  fortiori,  if  he  has  con- 
verted funds  of  the  ward  to  his  own  use,**  he  is  chargeable  with  legal 
interest  on  the  amount,  which,  in  case  of  serious  misconduct,  is  some- 
times compounded.**  As  already  stated,  if  the  guardian  uses  the 
ward's  property  in  his  own  business  he  may  be  compelled  to  account 
for  the  profits  actually  received,  and  charged  with  such  profits,  or 
with  legal  interest,  as  is  most  favorable  to  the  ward.**  If  he  has 
used  the  personal  services  of  the  ward  he  should  charge  his  account 
with  proper  compensation  therefor,  unless  he  be  the  father  and  so 
entitled  to  the  wwd's  labor,  or  the  services  were  paid  for  by  the 
ward's  board  or  by  a  proper  credit  thereon.**  A  guardian  has  also 
been  held  responsible  for  losses  caused  by  his  neglect  in  managing 
the  ward's  farm.** 

48.  Credits;   Expenses,   Losses   and   Guardian's   Compensation. — 
Having  been  charged  with  all  personal  property  which  he -received, 

4.  Abrams  v.  United  States  Fidelity,  Abrams  v.  United  States  Fidelity,  etc, 
etc.,  Co.,  127  Wis.  579, 106  N.  W.  1091,  Co.,  127  Wis.  579, 106  N.  W.  1091, 115 
115  A.  S.  R.  1055,  5  L.R.A.(N.S.)  A.  S.  R.  1055,  5  L.RA.(N.S.)  575. 
575  and  note.  Notes :  12  A.  S.  R.  856 ;  89  A.  S.  R. 

5.  Hall  V.  Hall,  43  Ala.  488,  94  Am.  297. 

Dec.  703.  See  Willis  v.  Rice,  157  Ala.  252,  48 

6.  Dimper    v.    Joiner,    9    Homph.   So.  397,  131  A.  S.  R.  55. 

(Tenn.)  612,  49  Am.  Dee.  719.    And  In  Maupin  v.  Dulany,  5  Dana  (Ky.) 

see  supra,  par.  29.  589,  30  Am.  Dec.  699,  the  interest  was 

7.  Say  V.  Banies,  4  Serg.  &  R.  (Pa.)  computed  with  triennial  rests,  the  court 
112,  8  Am.  Dec.  679  and  note.  holding  that  the  accrued  interest  should 

a.  Indiana  Trust  Co.  v.  Griffith,  176  have  been  invested  at  least  every  three 

Ind.   643,   95   N.   E.   573,   Ann.    Cas.  years. 
1914 A  1023,  44  L.R.A.(N.S.)  896.  12.  See  supra,  par.  31. 

9.  Willis  V.  Rice,  157  Ala.  252,  48  13.  Boardman  v.  Ward,  40  Minn 
So.  397,  131  A.  S.  R.  55.  399,  42  N.  W.  202,  12  A.  S.  R.  749. 

10.  Chesneaa  v.  Girod,  2  Mart.  N.  S.  In  Phillips  v.  Davis,  2  Sneed  (Tenn.) 
(La.)  612,  14  Am.  Dec.  204;  Fridge  520,  62  Am.  Dec.  472,  which  was  a 
v.  State,  3  Gill  &  J.  (Md.)  103,  20  Am.  bill  against  the  guardian  and  his 
Dec.  463;  Coffin  v.  Braoilitt,  42  Miss,  sureties  for  a  settlement  of  his  ac- 
194,  97  Am.  Dec.  449 ;  Knowlton  v.  counts,  it  was  held  that  the  labor  of  the 
Bradley,  17  N.  H.  458,  43  Am.  Dec.  ward  should  be  applied  to  cancel  the 
609;  Hobbs  v.  Harlan,  10  Lea  (Tenn.)  guardian's  charges  for  board  and 
268,  43  Am.  Rep.  309 ;  Evans  v.  Pearce,  clothing,  but  that  a  balance  could  not 
15  Grat.  (Va.)  513,  78  Am.  Dec.  635,  be  recovered  for  work  and  labor. 

11.  Vanderheyden  v.  Vanderheyden,  14.  Note:  40  L.R.A.(N.S.)  223,  224. 
2  Paige  (N.  Y.)  287,  21  Am.  Dec.  86; 
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or  which  by  the  exercise  of  reasonable  diligence  be  might  have  re- 
ceived, the  guardian  is  entitled  to  credit  himself  with  all  expenses 
reasonably  incurred  in  the  proper  performance  of  his  trust.^^  These 
may  include  the  payment  of  necessary  agents  or  clerks^^*  payment  of 
taxes/'  or  other  disbursements  reasonably  necessary  to  be  made  in ' 
administering  the  guardianship.  If  litigation  is  necessary  to  assert  or 
defend  the  ward's  ri^ts,  the  legal  expenses  and  costs  of  such  litiga- 
tion are  allowable.^^  The  guardian  will  be  entitled  to  charge  the 
expenses  even  of  conducting  a  business  for  the  ward,  when  he  had 
been  lawfully  authorized  to  carry  on  such  business,^*  but  not  other- 
wise.^ He  may  charge  off,  or  credit  to  himself  on  his  account,  all 
losses  of  the  ward's  funds  that  have  occurred  without  negligence  on 
his  part;  though  of  course  the  propriety  of  any  such  credit  involves 
the  question  of  the  due  care  exercised  by  the  guardian  in  the  collection, 
handling  and  investment  of  the  funds. ^  The  guardian  is  also  entitled 
to  such  compensation  for  his  services  as  is  reasonable  under  all  the 
circumstances,*  and  in  some  states  the  compensation  is  a  regular 
percentage  fixed  by  statute.*  If  a  guardian  has  been  guilty  of  negli- 
gence, or  a  fortiori,  of  dishonesty  or  bad  faith  in  administering  his 
trust,  the  disallowance  of  any  compensation  is  proper  in  addition 
to  whatever  liability  for  losses  he  may  have  incurred,  or  if  he  is 
entitled  to  any  remuneration,  such  breach  of  duty  furnishes  a  good 
reason  for  putting  it  on  the  lowest  estimate.*  Disallowance  in  such 
cases  is  chiefly  a  matter  of  discretion  for  the  probate  court.* 

49.  Credits  for  Ward's  Maintenance  and  Education. — Since  one  of 
the  chief  objects  of  the  guardianship  is  to  ensure  the  application  of 
the  ward's  estate  to  his  maintenance  and  education,  reasonable  expen- 

15.  Andrus  v.  Blazzard,  23  Utah  233,  S.  R.  526 ;  Knowlton  ▼.  Bradley,  17 
63  Pac.  888,  54  L.R.A.  354.  N.  H.  458,  43  Am.  Dec.  609. 

16.  Vanderheyden  v.  Vanderheyden,  As  to  the  standard  of  case  requiiedr 
2  Paige  (N.  Y.)  287,  21  Am.  Dec.  86.  see  supra,  par.  29,  30,  47. 

17.  Borgert  v.  Caroline,  31  Wash.  2.  Knowlton  v.  Bradley,  17  N.  H. 
62,  71  Pac.  724,  96  A.  S.  R.  889.  458,  43  Am.  Dec.  609 ;  Andrus  v.  Blaz- 

18.  Curran  v.  Abbott,  141  Ind.  492,  zard,  23  Utah  233,  63  Pac.  888,  54 
40  N.  E.  1091,  50  A.  S.  R.  337;  Epper-  L.R.A.  354. 

son  V.  Nugent,  57  Miss.  46,  34  Am.  ^o?o^*?^°t^- "^^iSP^i^  ^*°*  .^^^'^ 

Rep.   434;   McDowell   v.   Caldwell,   2  ?h  ?u  ^flJ^'"''' ^^^' ^""^""l^^' '^  "^^f" 

McCord  Eq.  (S.  C.)  43,  16  Am.  Dec.  held  ^at  if  the  ^ardian  was  the  ward  s 

635;   Ramsky  V.  Joyce    McMul.  Eq.  grandfather,  and  intended  to  make  no 

Vo^'o  \  oofl   0*7  A       r\2    KKA  charge  for  ms  Bervioes,  his  executor 

(S.  C.)  236,  37  Am.  Dec.  550.  will    not   be   allowed   to    make   such 

19.  Powell  V.  North,  3  Ind.  392,  56  charge.  »"''^«"    •«    *"*^« 

Am.  Dec.  513.    ^  ^  ^  ^^^^  ^  ^^^  ^^^        3.  Vanderheyden   v.  Vanderheyden, 

20.  Note:  40  L.B.A.(N.S.)  223,  224,  2  Paige  (N.  t.)  287,  21  Am.  Dec.  86 
231.     See  supra,  par.  31.  mnj  note. 

1.  McLean  v.  Hosea,  14  Ala.  194,  48       4.  McDowell  v.  Caldwell,  2  McCord 
Am.  Dec.  94;  Coffin  v.  Bramlitt,  42   Eq.  (S.  C.)  43, 16  Am.  Dec.  635. 
Miss.  194,  97  Am.  Dec.  449;  Stote  v.       5.  Switzer  v.  "Switzer,  201  Mo.  66, 
Slevin,  93  Mo.  253,  6  S.  W.  68,  3  A.   98  S.  W.  461,  119  A.  S.  R.  731. 
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ditufes  for  those  purposes^  or  an  allowance  to  the  *giialrdian  for  sup* 
port  furnished  by  himself  to  an  amount  which  is  reasonable  in  view 
of  the  ward's  means,  prospects  and  capacity,  are  a  proper  credit  on 
the  guardian's  account.*  And  the  allowance  need  not  invariably  be 
confined  to  support  furnished  after  the  guardian's  appointment,  it 
may  include  a  credit  for  previous  support.'  It  has  been  held,  however, 
that  if  the  guardian  suffer  the  ward  to  live  in  idleness,  when  he  was 
not  engaged  in  studies  and  might  have  earned  his  own  support,  he 
will  not  be  allowed  a  credit  for  his  support,*  and  of  course  the  guardian 
cannot  justify  expenditures  for  the  support  of  his  ward,  if  the  parents 
were  willing  and  competent  to  support  him.*  In  England  it  was  the 
chancery  practice  to  make  an  "order  of  maintenance,''  fixing  the 
amount  which  might  be  annually  expended  for  the  ward's  support 
or  education ;  and  the  guardian  was  not  allowed  to  make  such  expen- 
ditures without  an  order.  But  in  the  United  States,  the  guardian  is 
usually  permitted  to  incur  such  expenses  without  a  special  order,  at 
least  to  the  extent  of  the  income,  the  necessity  of  subsequently  filing 
his  account  and  procuring  the  court's  approval  being  a  check  on  the 
misuse  of  that  power.  While  in  some  of  the  American  decisions, 
chiefly  the  earlier  ones,  the  exercise  of  that  power  is  strictly  limited 
to  the  income,  and  it  is  held  that  any  encroachment  upon  the  principal 
must  have  been  previously  sanctioned  by  the  court,^*  other  courts 
have  applied  the  rule  less  strictly,  holding  that  expenditures  even 
out  of  the  principal  will  be  allowed  as  credits,  if  they  appear  to  have 
been  proper  and  reasonable,  and  such  as  the  court  would  have  ordered 
if  it  had  been  applied  to;  and  that  is  the  rule  now  generally  pre- 
vailing.*^ The  right  of  the  guardian  to  charge  for  support  or  educa- 
tion provided  for  the  ward  is  sometimes  modified  by  his  sustaining 

6.  Maupin  v.  Dulany,  5  Dana  (Ky.)  McCk)rd  Eq.  (S.  C.)  43,  16  Am.  Dec. 
589,  30  Am.  Dec.  699;  Alexander  v.  635;  Villard  v.  Robert,  2  Strob.  Eq. 
Hillebrand,  140  Mich.  490,  103  N.  W.  (S.  C.)  40,  49  Am.  Dec.  664  and  note; 
849,  112  A.  S.  R.  417;  Houseai  v.  Phillips  v.  Davia,  2  Sneed  (Tenn.) 
Gibbes,  Bailey  Eq.  (S.  C.)  482,  23  Am.  520,  62  Am.  Dec  472. 

Dec.  186.  (But  in  Beelw  v.  Dmmi  3  Head 

Notes:  67  Am.  Dec.  227;  89  A.  S.  (Tenn.)    87,   75   Am.   Dec   761,   the 

R.  297.  court  did  not  decide  whether  to  follow 

7.  In  re  Besondy,  32  Minn.  385,  20  the  cases  cited  in  this  note,  or  those 
N.  W.  366,  50  Am.  Rep.  579.  cited  in  the  next) . 

8.  aark  v.  Clark,  8  Paige  (N.  Y.)  Notes:  74  Am.  Dec.  186;  89  A.  S. 
152,  35  Am.  Dec.  676.  E.  299. 

Note :  89  A.  S.  R.  301,  302.  11.  Preble  v.  Longfellow,  48  Me.  279, 

-    9.  Loyd  V.  Malone,  23  111.  43,  74  Am.  77  Am.  Dec.  227 ;  Pf efferle  v.  Herr,  7b 

Dec.  179.  N.  J.  Eq.  219,  71  Atl.  689,  138  A.  S. 

10.  Linton  v.  Walker,  8  Fla.  144,  71   R.   518 ;    Hobbs   v.    Harlan,    10   Lea 
Am.  Dec.  105;  Davis  v.  Harkness,  1    (Tenn.)  268,  43  Am.  Rep.  309. 
Gilman  (HI.)  173,  41  Am.  Dec.  184;       Notes:  49  Am.  Dec.  660;  89  A.  8. 
Barnes  v.  Ward,  45  N.  C.  93,  57  Am.   R.  301. 
Dec.   590;    McDowell   v.    Caldwell,   2 
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a  parental  or  quasi-parental  relation  to  the  ward.  If  be  be  the  ward's 
father^  the  duty  of  furnishing  support  rests  upon  him^  and  he  cannot 
charge  the  cost  of  such  support  on  the  guardianship  account.^*  The 
rule  is  not  so  rigorous  in  tiie  case  of  the  mother;  and  if  the  child  has 
property  the  mother  is  not  bound  to  provide  for  its  maintenance 
where  the  father  would  be,  but  is  entitled  to  have  his  income  applied 
thereto.^^  And  a  stepfather  is  of  course  not  bound  to  maintain  the 
children  of  his  wife  by  a  former  husband.  But  if  he  voluntarily 
assume  the  parental  relation  and  receive  them  into  his  family  under 
circumstances  such  as  to  raise  a  presumption  that  he  has  undertaken 
to  support  them  gratuitously^  he  cannot  afterward  claim  compensation 
for  their  support,**  So  with  the  mother,  or  with  any  other  relation 
or  friend  who  takes  the  ward  into  his  home  and  assumes  a  parental 
relation  to  him ;  if  he  supports  him  without  intimating  any  intention 
of  charging  him  for  the  support,  the  inference  is  that  it  was  furnislied 
gratuitously;  and  the  guardian  cannot  afterward  charge  therefor.** 
But  even  when  the  guardian  is  the  ward's  father,  his  circumstances 
may  be  such  as  make  it  impossible  for  him  to  support  a  child  who 
has  means  of  his  own,  or  the  ward's  estate  may  be  sufficient  to  entitle 
him  to  a  better  maintenance  or  education  than  the  father  can  give 
him.  In  such  a  case  the  probate  court,  upon  application  in  advance, 
may  properly  make  an  allowance  to  the  father  for  the  ward's  support,** 
and  in  some  cases  where  the -equities  are  strong  an  allowance  has 
been  made  to  the  father,  though  no  application  was  made  in  advance.*^ 

12.  Presley  v.  Davis,  7  Rich.  Eq.   Wis.  579,  106  N.  W.  1091,  115  A.  S- 
(S.  C.)  105,  62  Am.  Dec.  396;  Evans   R.  1055,  5  L.R.A.(N.S.)  575. 

V.  Pearee,  15  Grat.  (Va.)  513,  78  Am.  In  Gilfillen's  Estate,  170  Pa.  St.  185, 

Dec.  635.  32  Atl.  585,  50  A.  S.  R.  760,  where  the 

Note:   57  Am.  Deo.  226-229    (dis-  guardian  was  the  ward's  grandfather, 

cussing  fully  the  right  of  parents  and  and    kept    accurate    accounts    of    his 

those    standing   in    loeo    parentis    to  guardianship,  charging  her  with  dis- 

charge  for  the  support  and  education  bursements  for  support  and  education, 

of  their  wards.)  it  was  held  that  such  disbursements 

13.  In  re  Besondy,  32  Minn.  385^  20  were  thereby  shown  not  to  have  been 
N.  W.  366,  56  Am.  Rep.  579  and  note,  a  gift. 

14.  In  re  Besondy,  32  Minn.  385,  20  And  in  Keith  v.  Miles,  39  Miss.  442, 
N.  W.  366,  60  Am.  Rep.  579  and  note.  77  Am.  Dec.  685,  where  an  uncle  was 

Note:  57  Am.  Dec.  227.  supporting  the  ward  without  charge, 

In  Barnes  v.  Wawi,  45  N.  C.  93,  57  a»d  the  guardian  asked  the  ward  to 

Am.  Dec.  590,  a  step-father  was  per-  ?ome  to  the  guardian's  house,  promis- 

mitted  to  chaWe  for  support  before,  ^^&  ^^  ^«^«f«  ^"^^  '^^''^^aI  ^'"'"''^ 
,  .  .  iii.  u'  ^  '^i.^^^  -vi  such  promise  was  held  invalid  for  want 
but    not    after,    his    appointment    as  ^^    ^^„aideration,    and    the    board    a 

^?c    ^*''.  ^  .        1^  nr      xo    c^  proper  charge. 

15.  €^ulon  V.  Guion,  16  Mo.  48,  57       jg   ^^^^^  ^   g^^^^  ^9  j^i^  656^  54 

Am.  Dec.  223;  State  v.  Slevin,  93  Mo.  j^jj^  d^c.  207;  Linton  v.  Walker,  8 
253,  6  S.  W.  68,  3  A.  S.  R.  526 ;  Mc  yIa.  144^  71  Am.  Dec  105 ;  Guion  v. 
Dowell  V.  Caldwell,  2  McCord  Eq.  (S.   Guion,  16  Mo.  48,  57  Am.  Dec.  223. 
C.)  43,  16  Am.  Dec.  635;  Abrams  v.       17.  Watts  v.  Steele,  19  Ala.  656,  54 
United  States  Fidelity,  etc.,  Co.,  127    Am.  Dee.  207. 
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Vin.  Guardian's  Bonds 

50.  Necessity^  Fonn  and  Effect  Ge&erally. — ^The  requirement  of  a 
bond,  boUi  on  the  guardian's  appointment  and  On  the  granting  of  an 
order  for  the  sale  of  land,  has  already  been  discussed.^^  Eaeh  of 
these  bonds  is  required  to  be  signed  by  the  guardian  and  by  one  or 
more  sufficient  sureties.  The  general  condition  of  the  bond  given 
on  appointment  is  to  discharge  faithfully  according  to  law  the  duties 
of  guardian,  and  of  the  sale  bond  to  property  account  for  the  proceeds 
of  the  land  sold.  But  the  precise  wording  of  the  condition  and  the 
enumeration  of  the  things  secured  by  it  vary  according  to  the  local 
statute  and  practice.^*  The  surety  is  bound  only  to  the  extent  stated 
in  the  bond,  though  the  law  may  impose  greater  liability  on  the 
guardian,*®  and,  on  the  other  hand,  the  surety  may  be  liable  though 
the  principal,  being  a  feme  covert,  is  not  bound  by  her  signature 
thereto.^  The  liability  of  the  surety  is  for  the  entire  term  of  the 
guardian,  unless  expressly  limited  by  the  terms  of  the  bond.*  But  the 
bonds  given  by  surety  companies  are  always  made  to  continue  in 
force  only  for  a  year,  unless  renewed.  The  sale  bond  is  an'  inde- 
pendent undertaking,  and  suit  may  be  brought  upon  it,  whenever  it 
is  broken^  without  first  resorting  to  the  general  guardian's  bond.* 
Its  obligation  ''for  the  faithful  payment  and  accounting  for  all  moneys 
arising  from  such  sale"  is  not  satisfied -by  reporting  the  sale  and  pay- 
ing the  money  into  court,  and  then  receiving  it  back,  but  it  secures 
the  ultimate  payment  of  the  amount  to  or  for  the  ward!*  Whether 
ite  sureties  on  a  guardian's  general  bond  are  liable  for  his  failure 
to  account  for  the  proceeds  of  real  estate,  where  a  special  sale  bond 
has  been  given,  is  a  question  on  which  the  decisions  differ,  some 
affirming,^  and  others  denying  such  liability.*    It  has  been  suggested 

Charges  for  past  support  were  dis-  20.  Fox  v.  Minor,  32  Cal.  Ill,  91 

allowed  in  IVesley  v.  Davis,  7  Rich.  Am.  Dec.  566. 

Eq.  (S.  C.)  105,  62  Am.  Dec.  396,  and  1.  Palmer  v.  Oakley,  2  Dong.  (Mich.) 

in  Evans  v.  Pearce,  15  Grat.   (Va.)  433,  47  Am.  Dec.  41. 

513,  78  Am.  Dec.  635.  2.  Jones  v.  Hays,  98  N.  C.  502,  44 

18.  See  supra,  par.  18,  35.  Am.  Dec.  78. 

19.  Fox  V.  Minor,  32  Cal.  Ill,  91  3.  State  v.  Steele,  21  Ind.  207,  83 
Am.  Dec.  566;  Gillett  v.  Wiley,  126  Am.  Dec.  346  and  note. 

111.  310,  19  N.  E.  287,  9  A.  S.  R.  587 ;       4.  State  v.  Stede,  21  Ind.  207,  83 

State  V.  Steele,  21  Ind.  207,  83  Am.  Am.  Dee.  346. 

Dec.  346;  Bockenstedt  v.  Perkins,  73       5.  Southern  Surety  Co.  v.  Bumeyy 

la.  23,  34  N.  W.  488,  5  A.  S.  R.  652;  34  Okla-  552,  126  Pac.  748,  43  L.R.A. 

Botkin  v.  Kleinschmidt,  21  Mont.  1,   (N.  S.)   308;  United  States  FideUty, 

52  Pac.  563,  69  A.  S.  R.  641 ;  Otto  v.  etc.,  Co.  v.  Hansen,  36  Okla.  459,  129 

Van  Riper,  164  N.  Y.  536,  58  N.  E.  Pac.  60,  Ann.  Cas.  1916A  402. 

643,  79  A.  S.  R.  673;  Probate  Court       Note:  61  Am.  Dec.  233. 

V.  Strong,  27  Vt  202,  65  Am.  Dec.       6.  Williams  v.  Morton,  38  Me.  47, 

190;  Pratt  v.  Wright,  13  Grat.  (Va.)    61  Am.  Dec.  229  and  note. 

175,  67  Am.  Dec.  767. 
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however,  that  this  conflict  is  explainable  on  the  following  basis: 
Where  the  act  for  the  performance  of  which  a  special  bond  is  required 
is  within  the  express  terms  of  lihe  statute  enumerating  the  general 
duties  of  the  guardian  or  executor,  or  such  act  must  be  deemed  a 
general  duty  fot  the  reason  that  it  comes  within  the  express  condition 
of  the  statutory  general  bond,  or  for  the  reason  that  the  exaction  of 
the  special  bond  is  left  in  the  discretion  of  the  court,  or  for  the  reason 
that  the  general  bond  was  elcecuted  after  the  special  fund  came  into 
the  fiduciary's  hands,  or  for  any  other  reason, — the  special  bond  is 
held  additional  or  cumulative  security,  and  the  general  bond  may 
be  held  liable  for  a  default  in  the  performance  of  the  duty.  Where, 
on  the  contrary,  the  act. whose  performance  is  required  to  be  secured 
by  a  special  bond  is  not  one  of  the  general  duties  within  the  express 
or  implied  terms  of  the  statute  prescribing  the  form  of  the  general 
bond,  but  is  rather  an  added  and  special  duty  for  which  special  secu- 
rity is  required, — ^the  general  bond  is  not  liable.'  The  surety,  by 
executing  either  the  general  guardian's  bond  or  sale  bond,  is  estopped 
to  deny  the  capacity  of  the  guardian.®  If  an  administrator  has  by 
mistake  paid  over  to  the  guardian  of  a  minor  heir  funds  which  are 
needed  for  the  payment  of  debts  of  the  intestate,  the  sureties  of  the 
guardian's  botid  are  liable  upon  his  refusal  to  repay  the  same .• 

51.  Successive  Bonds. — The  respective  liability  of  the  sureties  on 
a  general  guardian's  bond  and  those  on  a  special  sale  bond  have 
already  been  considered.  When  one  general  bond  has  been  given,  and 
another  is  subsequently  given  as  a  substitute,  or  to  increase  the  ward's 
security,  similar  questions  arise,  but  the  solutions  which  have  been 
given  involve  somewhat  different  conc^tions  of  the  scope  of  the 
bond.  It  has  sometimes  been  held  that  the  guardian's  bond,  being 
conditioned  for  faithful  performance  of  the  trust  fi^nd  for  the  render- 
ing of  a  true  aiccbunt,  necessarily  secures  the  proper  performance  of 
the  entire  trust ;  and  that  consequently  successive  bonds  each  covering 
the  same  ground,  are  cumulative  security  to  the  ward,  and  the  sureties 
therein  are  co-sureties  as  to  each  other.  ^®  But  it  seems  that  if  the 
later  bond  by  its  terms,  or  by  the  terms  of  the  order  under  which  it 
was  given,  is  merely  subsidiary  security  for  the  former,  the  first  bond 

7.  Note:   43   L.R.A.(N.S.)    308   ei  9.  Wilson   v.    Soper,   13    B.   Men. 

seq.  (Ky.)  411,  56  Am.  Dec.  573. 

a.  Pox  v.  Minor,  32  Cal.  Ill,  91  Am.  10.  AUen  v.  State,  61  Ind.  268,  28 

Dee.  566;  Qray  v.  State,  78  Ind.  68,  Am.  Rep.  673;  Hntchcraft  v.  Shrout, 

41  Am.  Rep.  545-,  Fridge  v.  State,  3  1  T.  B.  Mon.  (Ky.)  206, 15  Am.  Dec. 

Gill  &  J.  (Md.)  103,  20  Am.  Dec.  463;  100;  Abshire  v.  Rowe,  112  Ky.  545,  66 

Hanenstein  v.  Gillespie,  73  Miss.  742,  8.  W.  394,  99  A.  S.  R.  302  and  note, 

19  So.  673,  55  A.  S.  R.  569,  overmling  56  L.R.A.  936 ;  Jones  v.  Hays,  38  N.  C. 

Thomas  v.  Barrus,  23  Miss.  550,  57  502,  44  Am.  Dee.  78 ;  Jones  v.  Blanton, 

Am.  Dee.  154 ;  Hazdton  v.  Doaglas,  97  41  N.  C.  115,  51  Am.  Dec.  415. 

Wis.  214,  72  N.  W.  637,  65  A.  S.  R.  Notes:  70  A.  S.  R.  445;  39  L.R.A. 

122  and  note.  (N.S.)  964. 
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must  be  exhausted  before  resort  can  be  had  io  the  other.^^  In  other 
cases  the  bonds^  by  their  terms  or  by  the  judicial  construction  of  themi 
are  in  force  only  during  a  certain  term,  and  the  sureties  are  liable 
only  for  defaults  during  that  term.  In  that  view  the  liability  of 
the  former  sureties  ceases  when  a  later  bond  is  given,  and  the  later 
sureties  are  not  liable  for  any  default  prior  to  the  execution  of  their 
own  bond.**  But,  even  in  this  view,  the  later  sureties  are  liable  for 
any  funds  which  the  guardian  had  in  his  possession  when  their  bond 
was  given,  though  received  before;  *•  and  if  the  funds  had  been  very 
lately  received,  they  will  be  presumed  to  be  still  in  his  hands.**  It 
has  also  been  held  that,  although  the  guardian  had  already  con- 
verted the  funds  to  his  own  use,  yet  if  he  was  still  solvent  it  became 
his  duty  to  recover  and  restore  the  funds,  a  duty  at  least  as  urgent 
as  if  the  defalcation  had  been  that  of  a  different  person,  and  for  his 
breach  of  that  duty  the  new  sureties  are  liable.*^  '  In  other  cases  the 
condition  of  the  bond,  for  making  of  a  proper  account,  has  been  held 
to  make  the  later  sureties  liable  if  the  funds  were  not  properly 
accounted  for  and  paid  over  at  the  end  of  the  trust,  though  the 
guardian  had  had  no  funds  in  his  possession  during  the  term  of  the 
bond  in  suit.**  If  the  defalcation  actually  occurred  while  the  former 
bond  was  in  force,  it  has  been  held  that  the  sureties  on  that  bond 
are  liable,  although  the  order  accepting  the  new  bond  purported  to 
release  the  old  one,  and  although  the  new  bond  is  also  security  for 
the  loss  on  the  principles  above  stated.*^  A  probate  court  has  power 
to  release  the  sureties  on  a  guardian's  bond  from  liability  for  defaults 
occurring  after  the  order  is  made,  and  in  such  case  they  cannot  be 
held  liable  for  any  default  which  took  place  after  their  release.^^ 

52.  Bonds  Given  on  Successive  Trusts. — ^It  sometimes  happens  that 
one  who  has  been  administrator  or  executor  of  an  estate  is  appointed 
guardian  for  minor  heirs,  so  that  it  becomes  his  duty  as  adminis- 
trator to  pay  the  funds  to  himself  as  guardian,  and  his  duty  as 
guardian  to  receive  them.  If  no  actual  transfer  of  funds  is  made, 
and  afterward  they  are  found  to  be  missing,  a  difficult  question  may 

11.  Allen  V.  State,  61  Ind.  268,  28  note;  Aetna  Indemnity  Co.  v.  State,  I 
Am.  Rep.  673.  101  Miss.  703,  57  So.  980,  39  L.RA. 

12.  United  States  Fidelity,  etc.,  Co.  (N.S.)  961  and  note.  I 
V.  Hansen,  36  Okla.  459,  129  Pac.  60,       16.  Southern  Surety  Co.  v.  Bumey, 
Ann.  Cas.  1915A  402.  34  Okla.  552,  126  Pac  748,  43  L.RJL 

Note:  39  L.R.A.(N.S.)  961.  (N.S.)  308. 

13.  Bockenstedt  v.  Perkinfl,  73  la.  Note:  39  L.R.A.(N.S.)  962. 
23,  34  N.  W.  488,  5  A.  6.  R.  652  and  17.  Aetna  Indemnity  Go.  v.  State, 
note;  McDowell  v.  Caldwell,  2  McCord  101  Miss.  703,  57  So.  980,  39  L.R.A. 
Eq.  (S.  C.)  43,  16  Am.  Dee.  635.  (N.S.)  961  and  note. 

14.  Bockenstedt  v.  Perkins,  73  la.  Note:  70  A.  S.  R.  445x 
23,  34  N.  W.  488,  5  A.  S.  R.  652.  18.  United  States  Fidelity,  etc.,  Co. 

15.  Matthews  v.  Mauldin,  142  Ala.  v.  Hansen,  36  Okla.  459,  129  Pac.  60, 
434,  38  So.  849,  4  Ann.  Cas.  344  and  Ann.  Cas.  1915A  402. 
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arise  as  to  the  respective  liability  of  the  sureties  on  the  administratioD 
bond,  and  those  on  the  guardian's  bond.  If  he  receipted  as  guardian 
to  himself  as  administrator,  or  made  entries  upon  his  books  of  the 
payment  and  receipt  of  the  money,  the  sureties  on  his  guardian's 
bond  are  clearly  responsible  for  the  funds.  The  giving  of  such  receipt, 
or  the  making  of  such  entry,  without  enforcing  the  actual  transfer 
of  the  funds,  is  itself  a  default  on  the  part  of  the  guardian,  the  same 
as  if  the  administrator  had  been  &  different  person.  Presumably  a 
vigilant  and  disinterested  guardian  would  have  secured  the  money.^* 
And  the  mere  existence  of  the  duty  to  pay  and  to  collect,  or  an  order 
of  ^ court  to  that  effect,  is  sufficient  to  charge  the  guardian  and  his 
sureties,  at  least  if  the  funds  were  still  in  existence.  They  are  trans- 
ferred from  one  trusteeship  to  the  other  by  legal  implication.*^  If 
the  funds  were  actually  wasted  or  converted  during  the  administration 
of  the  estate,  the  administrator  and  his  sureties  are  not  released  from 
liability  by  a  mere  pretended  transfer  of  funds  which  do  not  exist, 
nor  by  the  making  of  false  entries ;  *  and  in  such  a  case  the  ward  will 
often  be  able  to  hold  both  sets  of  sureties  liable;  those  of  the  adminis- 
trator for  the  primary  breach  of  duty,  and  those  of  the  guardian 
because  he  failed  to  enforce  the  ward's  rights  against  the  adminis- 
trator.* But  it  has  been  held  in  a  few  cases  that  the  guardian's 
sureties  are  not  made  liable  by  the  guardian's  receipting  for  or  charg- 
ing himself  with  the  funds,  if  they  were  not  transferred  in  fact.* 

53.  Irregularities  as  to  Form  and  Execution. — ^Even  though  the 
bond  is  not  signed  by  the  guardian,  who  is  named  as  principal 
therein,*  or  the  guardian's  signature  did  not  bind  her  because  of  her 
coverture,*  the  sureties  are  liable  if  they  have  executed  the  bond  and 
permitted  its  delivery  to  the  obligee  or  the  court.  So  where  the 
bond  is  drawn  for  execution  by  several  sureties,  and  a  part  of  them 
fail  to  sign,  the  signers  are  liable  if  they  delivered  the  incompleted 
bond.*    If  they  delivered  it  to  the  principal  or  to  a  co-obligor,  who 

19.  Note:  40  L.R.A.(N.S.)  1136.         guardian  in  his  acconnt  that  he  had 

20.  Seegar  v.  State,  6  Harr.  &  J.  received  the  funds) ;  Switzer  v.  S wither, 
(Md.)  162,  14  Am.  Dec.  265;  State  v.  201  Mo.  66,  98  S.  W.  461,  119  A.  S. 
Hearst,  12  Mo.  365,  51  Am.  Dec.  167   R.  731. 

and  note;  Johnson  v.  Johnson,  2  Hill       Note:  40  L.R.A.(N.S.)  1136. 
Eq.  (S.  C.)  277,  29  Am.  Dec.  72;  Car-       4.  Painter  v.  Mauldin,  119  Ala.  88, 
xoll  V.  Boaley,  6  Yerg,  (Tenn.)  220,  27  24  So.  769,  72  A.  S.  R.  902,  and  Mat- 
Am.  Dec.  460.  thews  v.  Mauldin,  142  Ala.  434,  38  So. 

1.  Richardson  v.  Boynton,  12  Allen  849,  4  Ann.  Cas.  344. 

(Mass.)  138, 90  Am.  Dec  141.  5.  Palmer     v.     Oakley,     2     Doug. 

2.  State  V.  Branch,  134  Mo.  592,  36    (Mich.)  433,  47  Am.  Dee.  41. 

S.  W.  226,  56  A.  S.  R.  533.  6.  New  Jersey  v.  Thatcher,  41  N.  J. 

8.  Stat*  V.  Elliott,  157  Mo.  609,  57   L.  403,  32  Am.  Rep.   225;   State  v. 
8.  W.  1087,  80  A.  S.  R.  643  (in  which   Lewis,  73   N.   C.  138,  21  Am.   Rep, 
case  the  sureties  were  held  not  con-   461. 
duded    even    by    statements    of    the 
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delivered  it  to  the  obligee;  and  it  was  accepted  and  acted  on  in  good 
faith,  the  signers  are,  in  most  of  the  cases,  held  to  he  estopped  to  deny 
the  validity  of  the  delivery,  and  are  liable,  although  they  had  in- 
structed the  depositary  to  procure  the  other  signatures  before  deliver- 
ihg  the  bond.'  It  is  not  necessary  that  the  principal  and  sureties 
should  all  execute  the  bond  together  or  on  the  same  day.*  Parol  evi- 
dence is  admissible  to  show  that  the  signatures  were  misplaced  by 
mistake ;  and  that  those  who  signed  the  witness  clause  were  really  sure- 
ties, and  those  who  signed  the  bond  itself  were  only  witnesses.*  The 
law  regards  not  the  form  but  the  substance  of  a  guardian's  bond;  and 
the  obligors  will  not  be  released  because  it  is  inartificially  drawn, 
or  slightly  defective  in  form.*^  Therefore,  if  the  name  of  the  obligee 
be  left  blank,  or  if  the  wrong  person  be  named  as  obligee,  the  bond 
will  nevertheless  be  enforced  so  as  to  secure  the  proper  performance 
of  the  trust.**  And  if  the  penalty  be  left  blank,  the  sureties  will  be 
held  liable  to  the  extent  of  the  guardian's  default."  It  does  not 
invalidate  the  bond  that  it  is  given  to  several  obligees  jointly  for  the 
security  of  as  many  separate  guardianships.*'  And  although  its  con- 
ditions are  not  in  the  form  prescribed  by  the  statute,  it  is  a  valid 
bond  if  it  is  conditioned  for  the  faithful  execution  and  discharge 
of  the  office  of  guardian.**  If  it  contains  conditions  not  required  by 
the  statute  or  contrary  to  it,  it  is  void  as  to  these  additions,  but  valid 
in  so  far  as  it  conforms  to  the  statute;  and  if  it  omits  a  part  of  the 
statutory  requirements,  it  is  at  least  valid  as  to  a  breach  of  duty 
within  its  terms.**  If  necessary,  a  court  of  equity  can  reform  the 
bond  so  as  to  make  it  conform  to  the  intention  of  the  parties,  when 
it  fails  to  do  so  by  mistake  in  its  drafting.** 

54.  Surety  as  Privy  to  Appointment;  Accounting  and  Judgment — 
The  bond  creates  a  privity  of  contract  between  the  surety  and  the 
guardian  on  one  hand,  and  the  ward  on  the  other.  The  surety,  as 
well  as  the  guardian,  is  estopped,  after  the  guardian  has  filed  his 
bond  and  received  the  ward's  estate,  to  deny  the  validity  of  his  appoint- 

7.  Note:  45  L.R.A.  339.     And  see  310,  46  Am.  Dec.  81;  Probate  Court 
Escrow,  vol.  10,  p.  632  et  seq.  v.  Strong,  27  Vt.  202,  65  Am.  Dec. 

8.  HaU  V.  HaU,  43  Ala.  488,  94  Am.  190. 

Dec.  703.  12.  Bnmpas  v.  Dotson,  7  Humph. 

9.  Richardson  v.  Boynton,  12  Allen    (Tenn.)  310,  46  Am.  Dec  81. 
(Mass.)  138,  90  Am.  Dec.  141.  13.  Deegan  v.  Deegan,  22  Nev.  186, 

10.  Botkin  v.  Kleinschmidt,  21  Mont.  37  Pac.  360,  58  A.  S.  R.  742. 

1,  52  Pac.  563,  69  A.  S.  R.  641 ;  Deegan  14.  Probate  Court  v.  Strong,  27  Vt 

V.  Deegan,  22  Nev.  185,  37  Pac.  360,  202,  65  Am.  Dec.  190. 

58  A.  S.  R.  742.  15.  Pratt  v.  Wright,  13  Qrat  (Va.) 

11.  Hall  V.  Hall,  43  Ala.  488,.94  Am.  175,  67  Am.  Dec.  767  and  note. 

Dec.  703 ;  United  States  Fidelity,  etc.,      16.  Hall  v.  HaU,  43  Ala.  488, 94  Am. 
Co.  V.  Hansen,  36  OHa.  459,  129  Pac.  Dec.  703;  Bompas  v.  Dotson,  7  H«mph. 
60,  Ann.  Cas.  1915 A  402  and  note;    (Tenn.)  310,  48  Am.  Dec.  81. 
Bumpas  v.  Dotson,  7  Humph.  (Tenn.) 
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ment.^'  And  if  the  guardian's  account  haa  been  setded  in  probate 
or  in  chancery,  it  is  generally  held  that  the  judgment  is  conclusive 
against  the  sureties,  in  the  absence  of  fraud  or  collusion,  as  to  the 
guardian's  liability  and  the  amount  thereof,^^  and  that  the  sureties 
are  entitled  to  appeal  from  the  probate  decree  determining  the  amount 
due  from  the  guardian.^*  A  few  cases,  however,  hold  that  a  judgment 
against  the  guardian  is  only  prima  facie  evidence  against  his  sure- 
ties; and  in  at  least  one  case  such  judgment  has  been  held  to  be 
inadmissible  as  evidence.^®  But  the  question  whether  the  statute  of 
limitations  had  run  against  the  surety's  liability,  not  being  one  on 
which  the  probate  court  could  have  passed,  is  not  concluded  by  its 
judgment.^  And  mere  ex  parte  statements  or  admissions  by  the 
guardian  in  his  account  are  not  conclusive  against  the  sureties.'  The 
assignment  by  the  ward  of  his  judgment  against  the  guardian. for 
the  amount  found  due  on  the  accounting  ipso  facto  carries  the  right 
of  action  against  the  sureties.* 

55.  Suits  on  Bond  Generally. — The  necessity  of  procuring  the  set- 
tlement of  the  guardian's  account  before  bringing  a  legal  action  on 
the  bond  has  already  been  discussed.*  -  The  rule  has  been  carried, 
in  some  cases,  to  the  extent  of  holding  that  if  the  guardian  die  before 
filing  his  first  accoimt^  the  only  remedy  on  the  bond  is  by  a  bill  in 
equity.*  And  it  has  been  held  that  an  action  would  not  lie  in  one 
state  on  a  guardian's  bond  given  to  the  probate  court  in  another  state, 
although  an  accounting  had  been  had  in  the  probate  court  in  that 
state,  and  the  amount  due  to  the  ward  determined,  since  the  bond  is 
purely  a  creature  of  the  statute,  and  local  in  its  operation.*  If  the 
guardianship  is  terminated  while  the  ward  is  still  a  minor,  as  by 
the  death  or  removal  of  the  guardian,  and  the  ward  is  obligee  on 

17.  Fox  V.  Minor,  32  Cal.  Ill,  91       Notes:  83  Am.  Dec.  384,  385;  9  Ann. 
Am.. Dec.  566;  Fridge  v.  State,  3  Gill    Cas.  156;  Ann.  Cas.  1915D  404. 

&  J.   (Md.)    103,  20  Am.   Dec,  463.       19.  Switzer  v.  Switzer,  201  Mo.  66, 

18.  Presley  v.  Weakley,  13a  Ala.  517,  gg  g.  W.  461,  119  A.  S.  R.  731  and 
33  So.  434,  93  A.  S.  R.  39;  Fox  v.   ^^te 

Minor,  32  Cal.  Ill   91  Am   Dec.  566;       20.  Note:  9  Ann.  Cas.  156. 

^^oq-  ^^A '''cf  ^p^9fi7  ^\^^  ^'  1-  Perkins  y.  Cheney,  114  Mich.  567, 
W.  393,  81  A.  S.  R.  267;  Switzer  "^^   70  \t  yr    kq^;    fi«  a    R    T^    dQ^ 

r?V%3?and' 'not'^BoSk^'v  2^'stl  ^feLt  157  Mo 'L,  57 

A.    b.    K.   7dl   and    note;    Botkm   v.  ^   xrr   1^07   q^  a    c   t?    rao 

Kleinschmidt,  21  Mont.  1,  52  Pac.  563,  ».  W   1087,  80  A.  S.  R.  643 

69  A.  S.  R.  641  and  note;  Deegan  v!  ^  »•  ^^'^^Z:  ^mith,  138  Cal.  216,  71 

Deegan,  22  Nev.  185,  37  Pac.  360,  58  ^^^'  l^^'  ^*  ^'  ^'  ^'  39- 

A.  S.  R.  742;  Douglass  v.  Ferris,  138  *•  See  supra,  par.  43. 

N.  Y.  192,  33  N.  E.  1041,  34  A.  S.  R.  5.  Presley  v.  Weakley,  135  Ala.  517, 

435  and  note ;  Southern  Surety  Co.  v.  33  So.  434,  93  A.  S.  R.  39. 

Barney,  34  Okla.  552, 126  Pac.  748,  43  6.  Judge    of    Probate    of    Sulivan 

LJl.A.(N.S.)    308;   Kenner   v.    Cald-  County  v.  Hibbard,  44  Vt.  597,  8  Am. 

well,  1  Bailey  Eq.  (S.  C.)  149,  21  Am.  Rep.  396. 

Dec.  538. 
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the  bond,  a  suit  should  be  brought  in  his  name  by  prochein  ami,  and 
not  by  the  succeeding  guardian  in  his  own  name.'  But  that  the 
succeeding  guardian  sues  in  his  own  name,  or  that  the  plaintiff's 
representative  designates  himself  as  guardian  ad  litem  instead  of  as 
next  friend,  will  not  defeat  the  action  unless  timely  objection  is  taken 
by  plea  in  abatement  or  by  a  similar  technical  plea  filed  strictly  in 
time.*  If  the  bond  runs  to  the  state,  the  minority  of  the  ward  is 
entirely  immaterial  to  the  existence  of  a  cause  of  action.*  Nor  will 
technical  objections  for  nonjoinder  or  misjoinder  prevail  in  modern 
practice.  Thus  it  will  not  defeat  the  action  that  the  guardian  him- 
self was  not  joined  as  a  party  defendant,^*  nor  that  sureties  on  sev- 
eral different  bonds,  securing  the  same  trust,  were  joined  as  defend- 
ants,** nor  that  one  ward  sued  alone,  to  recover  the  funds  due  to 
him,  on  a  bond  which  was  made  to  several  wards  jointly  to  secure 
them  all,  one  person  having  been  appointed  guanlian  for  several 
wards.**  A  cause  of  action  on  the  bond  may  also  be  joined  in  the 
same  complaint  with  one  to  set  aside  a  settlement  or  partial  settle- 
ment in  probate.** 

56.  Statute  of  Limitations. — Actions  at  law  against  sureties  on 
guardian's  bonds  are  subject  to  the  operation  of  statutes  of  limitation 
applicable  to  actions  on  bonds  generally,  in  the  absence  of  special 
statutes  relating  to  such  actions,**  but  the  authorities  are  not  in  har- 
mony as  to  the  time  from  which  the  period  of  limitation  begins  to 
run,  either  under  a  general  or  special  statute,  and  this  conflict  is 
found  even  in  the  case  of  practically  the  same  statute  enacted  by  differ- 
ent states.  According  to  one  line  of  decisions,  supported  it  is  believed 
by  the  better  reasoning,  the  statute  does  not  begin  to  run  until  the 
settlement  of  the  guardian's  account  and  his  discharge  or  removal  by 
the  court ;  **  and  where  a  cause  of  action  accrues  on  a  guardian's 
bond  in  favor  of  a  minor  by  tiie  settiement  of  accounts,  and  no  other 
guardian  is  appointed  to  receive  the  amount  due  the  ward,  it  has  been 

7.  Perkins  v.  Stimmel,  114  N.  Y.  Ky.  545,  66  S.  W.  394,  89  A.  S.  R. 
359,  21  N.  E.  729,  11  A.  S.  R.  659.  302,   56   L.R.A.   936.     See,   however, 

8.  Aetna  Indemnity  Co.  v.  State,  101  Hutchcraft  v.  Shront,  1  T.  B.  Men. 
Miss.  703,  57  So.  980,  39  L.R.A.(N.S.)  (Ky.)  206,  15  Am.  Dec.  100,  to  the 
961;  Perkins  v.  Stimmel,  114  N.  Y.  effect  that  in  the  older  practice  an 
359,  21  N.  E.  729, 11  A.  S.  R.  659.  action  could  not  be  maintained,  even 

9.  Fridge  v.  State,  3  Gill  &  J.  (Md.)  in  equity,  against  a  part  of  the  sureties, 
103.  20  Am.  Dee.  463.  omitting  others. 

10.  State  v.  Slevin,  93  Mo.  253,  6  12.  Deegan  v.  Deegan,  22  Nev.  185, 
S.  W.  68,  3  A.  S.  R.  526 ;  Pratt  v.  37  Pac.  3G0,  58  A.  S.  R.  742. 
Wright,  13  Grat.  (Va.)   175,  67  Am.  13.  State  v.  Parsons,  147  Ind.  579, 
Dec.  767.  47  N.  E.  17,  62  A.  S.  R.  430. 

11.  Matthews  v.  Mauldin,  142  Ala.  14.  Note:  47  L.R.A.(N.S.)  460. 
434,  38  So.  849,  4  Ann.  Cas.  344;  State  And  see  generally.  Limitation  of  Ao- 
V.  Parsons,  147  Ind.  579,  47  N.  E.  17,  tions. 

62  A.  S.  R.  430:  Abshire  v.  Rowe,  112       IB.  Note:  47  L.R.A.(N.S.)  460,  461. 

1166 


.12  S. '€.!<.  {RTARDXAlf  AM>  "Vr JlSD  §57 

held  tbat  tbe  statute  of  limitations  does  not  bogin  ta  run  against 
such  ward  until  he  reaches  his  full  age.^*  Ano^er  line  of  authorities, 
however,  holds  that  the  limitation  begins  to  run  in  favor  of  the  sure- 
ties when  the  guardianship  has  been  terminated  in  any  manner; 
as  for  instance,  by  ihe  removal,  resignation  or  death  of  the  guardian, 
the  marriage  of  a  female  ward,  or  the  ward's  coming  of  age.^'  A 
promise  by  the  surety  to  pay  whatever  is  due  to  the  ward  bars  the 
statute  of  limitations,  and  revives  the  liability  of  the  promisor.^^ 
57,  Laches  ahd  Other  Defenses. — ^Even  when  the  statute  of  lim- 
itations is  not  applicable,  an  equitable  action  to  enforce  a  guardian's 
bond  may  be  barred  by  such  unreasonable  and  unexcused  delay  as 
constitutes  laches  by  the  general  rules  of  equity.^*  Mere  indulgence 
of  his  guardian  by  a  ward  after  coming  of  age,  without  a  valid 
agreement  for  delay  or  the  extension  of  time,  does  not,  however,  aifect 
the  obligation  of  the  sureties,  nor  are  they  released  by  a  settlement 
procured  from  the  ward  by  the  guardian's  fraud,  and  which  he 
attacked  and  procured  to  be  annulled  immediately  upon  discovering 
the  facts.'^  But  if  the  ward  knew  that  the  settlement  was  unfair, 
and  obtained  legal  advice  as  to  his  rights,  but  took  no  action  for 
several  years  thereafter,  his  laches  will  bar  his  remedy  against  the 
sureties.^  The  plaintiff  will  be  barred  by  such  affirmative  acts  on 
his  part,  reasonably  relied  on  by  the  defendants,  as  would  involve 
them  in  loss  if  they  should  be  compelled  to  pay  the  amount  of  the 
bond.'  The  facts  which  give  rise  to  an  estoppel  must  however  be 
such  as  to  make  it  unjust  and  inequitable  to  allow  the  party  estopped 
to  assert  what  would  otherwise  be  his  right,  or  make  proof  of  matters 
tending  to  establish  such  right.*  Where,  from  mere  omission  of  the 
"obligee  in  a  guardian's  bond  to  probate  the  claim  in  time  the  cause 
of  action  is  barred  against  the  estate  of  the  principal,  in  the  hands 
of  his  executor  or  administrator  by  a  statute  of  nonclaim,  it  has  been 
held  that  this  of  itself  does  not  discharge  the  sureties  in  the  bond, 
the  statute  being  in  its  nature  but  a  statute  of  limitations.  The  sure- 
ties might  have  protected  themselves  by  paying  the  amount  and 

16.  Wallace  v.   Swepston,  74  Ark.    Sweet  v.  Lowry,  123  Minn.  13,  142  N. 
620,  86  S.  W.  398,  109  A.  S.  R.  94-       W.  882,  47  L.R.A.(N.S.)  451  and  note. 

Note:  47  L.RA.(N.S.)  460,  461.  And  see  generally,  Equity,  vol.  10,  p. 

17.  Presley    v.    Weakley,   135    Ala.   395  et  seq. 

517,  33  So.  434,  93  A.  S.  R.  39 ;  Per-       20.  Douglass  v.  Ferris,  138  N.  Y. 

kins  V.  Cheney,  114  Mich.  567,  72  N.  192,  33  N.  E.  1041,  34  A.  S.  R.  435. 
W.  595,  68  A.  S.  R.  495;  Berkin  v.       1.  Aaron  v.  Mendel,  78  Ky.  427,  39 

Marsh,  18  Mont.  152,  44  Pac.  528,  56  Am.  Rep.  248. 

A.  S.  R.  565.  2.  State  v.  Branch,  134  Mo.  592,  36 

Note:  47  L.R.A.(N.S.)  461-462.  S.  W.  226,  56  A.  S.  R.  533. 

18.  Perkins   v.    Cheney,   114   Mich.       3,  Gillett  y.  WUey,  126  III.  310,  19 
567,  72  N.  W.  595,  68  A.  S.  R.  495.  N.  E.  287,  9  A.  S.  R.  587  and  note. 

19.  Wallace  v.   Swepston,  74  Ark.  And  see  Estoppel,  vol.  10,  p.  704,  764. 
620,  86  S.  W.  398,  109  A.  S.  R.  94; 
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presenting  their  own  claim  against  the  estate  of  the  principal.*  Nor 
is  it  a  defense  to  a  suit  on  the  bond  for  a  wrongful  sale  and  con- 
version of  the  ward's  assets  by  the  guardian  that  under  the  law  the 
sale  is  void  and  passed  no  title  to  the  vendees.  In  such  a  case  the 
ward  has  cumulative  remedies,  and  may  pursue  both  until  he  obtains 
full  redress.* 

58.  Damages  and  Costs. — The  amount  of  damages  recoverable 
against  the  sureties  on  a  guardian's  bond  is  the  balance  shown  to  be 
due  by  the  guardian's  account,  if  no  part  of  it  hi&  been  paid,  but 
not  exceeding  the  penalty  of  the  bond.*  But  if  the  ward  has  received 
partial  satisfaction  of  his  loss  by  the  prosecution  of  an  alternative 
remedy,  the  surety  can  be  held  only  for  the  loss  actually  suffered. 
A  vendee  from  the  guardian  whose  title  has  been  avoided,  -and  who 
has  partially  made  up  to  the  ward  his  loss  in  order  to  save  his  own 
title,  cannot  sue  in  ^e  ward's  name  and  recover  his  loss  from  the 
guardian's  sureties.  That  would  make  their  bond  a  security  to  others 
than  the  obligees  named.  ^  Aocording  to  some  decisions  the  sureties 
are  also  liable  for  interest  on  the  amount  of  the  liability  from  the 
lime  that  it  was  ascertained,  even  though  in  excess  of  the  penalty.® 
If  an  action  is  brought  against  a  guardian  to  settle  his  accounts, 
and  a  judgment  is  entered  therein  for  the  amount  fovmd  due  and 
for  costs  of  suit,  the  sureties  are  liable  for  such  costs;  but  if  there 
was  never  any  issue  as  to  the  amount  of  the  guardian's  liability,  and 
the  suit  was  to  set  aside  a  settlement  with  the  ward  procured  by  the 
fraud  of  the  guardian,  the  sm*eties,  not  being  instrumental  in  the 
settlement,  are  not  chargeable  with  the  costs  incurred  in  procuring 
its  annulment.* 

59.  Equities  and  Remedies  of  Surety. — The  surety  on  a  guardian's 
bond  is  a  creditor  of  his  principal  from  the  date  of  its  execution, 
though  no  default  occurs  xmtil  long  afterward.  The  liability,  when- 
ever happening,  relates  back  to  the  date  of  the  contract.  He  can 
therefore  maintain  a  bill  in  equity  to  set  aside  a  voluntary  convey- 
ance made  by  the  guardian  to  bis  wife  after  the  date  of  the  bond  but 
before  occurrence  of  a  default.*®  If  the  surety  has  been  compelled 
to  make  good  a  defalcation  of  the  guardian,  he  is  subrogated  to  any 
right  of  the  ward  against  one  who  assisted  in  the  defalcation.**  But 
he  cannot  recover  from  an  innocent  vendee  from  the  guardian  of 
the  ward's  personal  property,  especially  when  he  permitted  the  guard- 

4.  Ashby  v.  Johnston,  23  Ark.  163,  9.  Douglass  v.  Ferris,  138  N.  Y.  192, 
79  Am.  Dec.  102  and  note.  33  N.  E.  1041,  34  A.  S.  R.  435. 

5.  State  V.  Bishop,  24  Md.  310,  87  10.  Ames  v.  Dorroh,  76  Miss.  187, 
Am.  Dec.  608.  23  So.  768,  71  A.  S.  R.  522. 

6.  Note:  55  L.R.A.  392.  11.  United  States  Fidelity,  etc.,  Co. 

7.  State  V.  Bishop,  24  Md.  310,  87  v.  Adoue,  104  Tex.  379, 137  8.  W.  648, 
Am.  Dee.  608.  138  S.  W.  383,  Ann.  Cas.  1914B  667, 

8.  Note:  55  L.R.A.  392.  37  L.R.A.(N.S.)  409. 

1168 


12  R.  C.  L.  GUARDIAN  ANB  WARD  §§  60,  61 

ian  to  retain  the  ward's  estate  £or  a  number  of  years,  after,  the  ward's 
coming  of  age,  without  requiring  him  to  settle  his  guardiaosbip 
accounts  with  the  ward,  which  he  was  then,  being  solvent,  able  to  do.** 
One  of  several  sureties  for  the  same  guardianship,  whether  on  the 
same  or  on  separate  bonds,  can  recover  contribution  from  the  other 
sureties,  each  paying  in  proportion  tp  the  penalty  of  his  bond.  AU 
sureties  who  are  solvent,  and  within  the  jurisdiction,  must  be  joined 
in  the  suit  for  contribution,  so  that  a  full  adjustment  of  the  loss  may 
be  made.  But  any  who  are  insolvent  or  nonresidents  of  the  state 
may  be  disregarded  in  the  contribution  action.** 

IX.  Trust  Relation  between  Guardian  and  Ward 

60.  In  General,— In  the  earlier  paragraphs  of  this  article  it  has 
often  been  necessary  to  apply  to  the  relation  of  guardian  and  ward 
the  special  rules  applying  to  trust  relations.**  But  the  general  prin- 
ciple is  so  important,  and  has  so  many  applications  other  than  those 
already  stated,  that  it  requires  a  fuller  statement.  In  no  relation, 
except  perhaps  that  of  parent  and  child  or  husband  and  wife,  are 
the  elements  of  confidence  on  one  side,  and  active  good  faith  on  the 
other,  more  essential  than  in  this.  The  ward  is  always  a  minor, 
and  often  so  young  as  to  be  entirely  dependent  on  his  guardian. 
The  guardian  is  sometimes  the  ward's  father  or  mother,  and,  if  not, 
sustains  a  quasi-parental  relation.  The  government  itself  is,  in  a 
sense,  the  supreme  guardian,  whom  the  individual  guardian  repre- 
sents in  its  solicitude  for  the  welfare  of  the  wards.**  Guardianship, 
therefore,  is  a  trust  of  the  highest  and  most  sacred  character.**  An 
agreement  by  a  guardian  to  resign,  in  order  that  a  third  person  may 
be  appointed  guardian  and  get  control  of  a  ward's  estate,  in  consid- 
eration whereof  such  person  agrees  to  give  the  ward  a  certain  sum, 
is  void  as  against  public  policy.^' 

61.  Validity  of  Transactions  between  Guardian  and  Ward  Gen- 
erally.— Dealings  of  the  guardian  with  the  ward's  estate  must  invari- 
ably be  in  the  interest  of  the  ward,  and  not  of  the  guardian.  Any 
transaction  by  which  it  appears  that  the  guardian  has  made  a  gain 
for  himself,  other  than  his  allowed  compensation,  is  presumptively 
fraudulent,  especially  if  by  the  same  transaction  the  ward  suffered 
a  loss.*®    When,  and  by  what  evidence,  the  unfavorable  presumption 

12.  Hunter  v.   Lawrence,   11   Grat.  16.  Brandau  v.  Greer,  95  Miss.  100, 
(Va.)  Ill,  62  Am.  Dec.  640.  48  So.  519,  21  Ann.  Cas.  1118. 

13.  Jones  v.  Blanton,  41  N.  C.  115,  17.  Cunninghanoi  v.  Cunningham,  18 
51  Am.  Dec.  415.  B.  Mon.  (Ky.)  19,  68  Am.  Dee.  718. 

14.  See  supra,  par.  43  and  44.  18.  Ferguson    v.    Lowery,    54    Ala. 
IB.  Houston  V.  Deloach,  43  Ala.  364,   510,  25  Am.  Rep.  718  and  note ;  Hind- 

94  Am.  Dec.  689.    And  see  ^upra,  par.    man  v.  O'Conner,  54  Ark.  627,  16  S. 
13.  W.  1052,  13  L.R.A.  490;  Brandau  v, 
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the  court  is  compelled  to  indulge  against  a  transaction  between  guard- 
ian and  ward,  from  which  the  guardian  derives  benefit  and  the  ward 
suffers  injury,  will  be  removed,  it  is  neither  desirable  nor  possible 
to  define  more  certainly  than  to  say  that  the  court  must  be  satisfied 
that  there  is  an  absence  of  any  influence  springing  out  of  the  relation, 
and  of  any  violation  of  duty  by  the  guardian.  The  act  must  pro- 
ceed from  the  volition  of  the  ward,  and  he  must  have  full  knowledge 
of  its  effect.  Much  depends  on  the  peculiar  facts  and  circumstances 
attending  the  particular  transaction.**  The  right  of  the  guardian 
to  act  for  the  ward  in  relation  to  his  property,  or  to  institute  or 
defend  a  suit  in  his  behalf,  does  not  exist  in  any  matter  in  which 
the  guardian  and  ward  have  interests  adverse  to  each  other.**  Nor 
does  the  relation  of  special  confidence,  and  the  presumption  against 
transa<;tions  beneficial  to  the  guardian,  come  to  an  end  with  the  end  of 
the  legal  relation.  Transactions  between  guardian  and  ward  soon  after 
the  ward  comes  of  age,  especially  those  in  relation  to  the  guardianship 
and  the  obligations  resulting  from  it,  are  subjected  to  the  most  rigid 
scrutiny  to  assure  the  court  that  the  ward  acted  upon  full  knowl- 
edge, and  free  from  any  exercise  of  undue  influence  by  the  guardian.* 
A  will  made  by  the  ward  in  which  a  considerable  devise  or  bequest 
is  made  to  the  guardian  is  presumed  to  have  been  procured  by  the 
guardian's  undue  influence;  and  must  be  affirmatively  shown  to  have 
been  the  free  and  voluntary  act  of  the  testator.*  A  guardian  cannot 
gain  title  by  adverse  possession  against  the  ward  unless  he  has  expressly 
repudiated  the  trust  and  claimed  to  hold  the  property  as  his  own;' 
but  the  ward  will  gain  title  by  adverse  possession  against  a  life  interest 
of  the  guardian,  if  the  guardian  treat  the  property  as  the  ward's,  and 

Greer,  95  Miss.  100,  48  So.  519,  21  54  Ark.  627, 16  S.  W.  1052,  13  L.R.A. 

Aim.   Gas.   1118;   Chorpenning's  Ap-  490;  Gillett  v.  Wiley,  126  111.  310,  19 

peal,  32  Pa.  St.  315,  72  Am.  Dec.  789;  N.  E.  287,  9  A.  S.  R.  587  and  note; 

Smith  V.  Dibrell,  31  Tex.  239,  98  Am.  Baum  v.  Hartmann,  226  111.  160,  80 

Dec.  526.  N.  E.  711,  117  A.  S.  R.  246;  V^^right 

Notes:  75  Am.  Dec.  447,  448;  100  v.  Arnold,  14  B.  Mon.  (Ky.)  638,  61 

Am.  Dec.  324;  2  A.  S.  R.  361;  89  A.  Am.  Dec.  172;  Garvin  v.  Williams.  44 

S.  R.  302.  Mo.  465, 100  Am.  Dec.  314 ;  Berkmeyer 

19.  Baum  v.  Hartmann,  226  111.  160,  v.  Kellerman,  32  Ohio  St.  239,  30  Am. 
80  N.  E.  711, 117  A.  S.  R.  246;  Bicker-  Rep.  577;  Stanley's  Appeal,  8  Pa.  St. 
staff  V.  Marlin,  60  Miss.  509,  45  Am.  431,  49  Am.  Dec.  530;  Waller  v. 
Rep.  418;  Berkmeyer  v.  Kellerman,  32  Armistead,  2  Leigh  (Va.)  11,  21  Am. 
Ohio  St.  239,  30  Am.  Rep.  577.  Dec.  594. 

Note :  21  A.  S.  R.  102.  Note :  89  A.  S.  R,  302,  304. 

20.  Townsend  v.  Taillaut,  33  Cal.  45,       And  see  supra,  par.  44. 

91  Am.  Dec.  617;  Roodhouse  v.  Rood-  2.  Richmond's  Appeal,  59  Conn.  226, 

house,  132  111.  360,  24  N.  E.  55,  22  A.  22  Atl.  82,  21  A.  8.  R.  85  and  note; 

S.  R.  539.  Garvin  v,  Wilhams,  44  Mo.  465,  100 

1.  Ferguson  v.  Lowery,  54  Ala.  510,  Am.  Dec.  314. 

25  Am.  Rep.  718 ;  Willis  v.  Rice,  157  3.  Weeks  v.  Weeks,  40  N.  C.  Ill,  47 

Ala.  252,  48  So.  397,  131  A.  S.  R.  Am.  Dec.  358  and  note. 
55  and  note;  Hindman  v.  O'Conner, 
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pay  over  to  him  the  income  thereof,  for  the  period  fixed  by  the  statute.* 
If  however  the  gaardian  bought  the  land  on  a  guardian's  sale,  for 
which  reason  the  sale  was  voidable^  it  has  been  held  that  he  may 
gain  title  by  adverse  possession,  the  statute  beginning  to  run  when 
the  ward  is  of  age.* 

62.  Purchase  of  Ward's  Property  by  Guardian. — If  the  guardian 
should  buy  land  with  the  ward's  money,  and  take  a  deed  in  his 
own  name,  a  trust  therein  will  result  for  the  benefit  of  the  ward, 
unless  the  ward  should  elect  to  repudiate  the  purchase  and  demand 
an  accounting  for  the  money.*  But  a  mere  declaration  by  a  guard-  * 
ian,  who  bought  land  as  his  own  and  paid  for  it  with  his  own  money, 
that  he  bought  it  for  the  ward,  will  not  raise  a  trust ; '  nor  will  a 
trust  arise  from  the  fact  that  the  guardian,  who  bought  the  land 
on  his  own  credit,  subsequently  paid  for  it  with  funds  of  the  ward.* 
As  a  result  of  the  guardian's  status  as  a  trustee,  and  one  of  a  pecu- 
liarly confidential  character,  it  is  the  well  established  general  rule 
that  tbe  guardian  cannot  be  the  buyer  in  a  guardian's  sale  applied 
for  and  controlled  by  himself.*  But  in  a  few  cases  it  has  bcfen  held 
that  the  guardian  may  purchase,  and  although  his  conduct  will  be 
watched  with  jealousy,  yet,  if  it  be  manifest  that  he  acted  fairly, 
with  the  utmost  good  faith,  and  the  transaction  is  free  from  any 
imputation  of  desi^  on  his  part  to  gain  a  benefit  to  himself,  to  the 
prejudice  of  the  interests  of  his  ward,  such  purchase  will  be  held 
valid.*®  The  rule  prohibiting  the  guardian  from  purchasing  the 
ward's  property  at  a  guardian's  sale  applies  to  one  who  is  guardian 
de  son  tort  or  de  facto  only,  as  well  as  to  one  invested  with  legal 
title  to  his  office ;  ^^  and  in  one  case  a  sale  was  set  aside,  though  it 
was  made  fairly  and  in  good  faith,  where  the  purchaser  was  guardian 
of  the  person  of  the  ward,  and  the  sale  was  made  by  a  curator  of  his 
estate.*^  It  also  applies  to  a  sale  to  the  wife  or  husband  of  the 
guardian,**  or  to  a  third  person  who  immediately  conveys  to  the 

4;  Magee  v.  Keegan,  35  Miss.  244,  95  Miss.  100,  48  So.  519,  21  Ann.  Cas. 

72  Am.  Dec.  123.  1118  and  note. 

5.  Hindman  v.   O'Conner,  54  Ark.  Notes:  89  A.  S.  R.  307;  136  A.  S. 
fi27,  16  S.  W.  1052,  13  L.R.A.  490.  R.  802. 

6.  Note:  89  A.  S.  R.  305,  306.    See  10.  Elrod  v.  Lancaster,  39  Tenn.  571, 
supra,  par.  26.  75  Am.  Dec.  749. 

7.  Kisler  v.  Kisler,  2  Watts  (Pa.)  11.  Hanna   v.    Spotts,    5    B.    Mon. 
323,  27  Am.  Dec.  308.  (Ky.)  362,  43  Am.  Dec.  132. 

8.  French  v.  Sheplor,  83  Ind.  266,  Note:  21  Ann.  Cas.  1120. 

43  Am.  Rep.  67.  12.  Hindman  v.  O'Conner,  54  Ark. 

9.  Hindman  v.   O'Connei,  54  Ark.  627,  16  S.  W.  1052,  13  L.R.A.  490. 
627, 16  S.  W,  1052, 13  L.R.A.  490  and       13.  Frazier  v.  Jeakins,  64  Kan.  615, 
note;  Frazier  v.  Jeakins,  64  Kan.  615,  68  Pac.  24,  57  L.RA.  575;  Brandau 
68  Pac.  24,  57  L.R.A.  575 ;  Scott  v.  v.  Greer,  95  Miss.  100,  48  So.  519,  21 
Freeland,  7  Smedes  &  M.  (Miss.)  409,  Ann.  Cas.  1118. 

46  Am.  Dec.  310;  Brandau  v.  Greer,       Note:  136  A.  S.  R.  804. 
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guardian.^^  But  a  guardian's  sale  cannot  be  collaterally  attacked^ 
in  an  action  between  third  parties,  because  the  purchaser  was  the 
attorney  of  the  guardian.**  In  some  cases  the  prohibition  has  been 
held  not  to  extend  to  a  sale  of  the  ward's  land  made  by  some  public 
officer,  and  not  under  the  direction  or  control  of  the  guardian ;  *• 
but  in  others  it  is  held  that  even  in  such  a  case  the  guardian's  duty 
to  protect  and  care  for  the  interests  of  his  ward  on  such  a  sale  makes 
it  improper  for  him  to  purchase  in  his  own  interest.*'  If  the  inter- 
est of  the  ward  really  requires  that  the  guardian  should  take  part 
•  in  the  bidding  at  the  guardian's  sale,  the  proper  practice  is  to  apply 
to  the  court  for  a  special  order  permitting  him  to  do  so;  the  court 
will  then  appoint  some  other  person  to  conduct  the  sale,  and  will 
supervise  the  transaction  so  as  to  assure  it  that  no  injustice  is  done 
to  the  ward.**  If  the  guardian  buys  the  ward's  land  in  violation 
of  the  rule  of  law  just  stated,  the  ward,  upon  coming  of  age,  has 
his  option  to  affirm  the  sale  or  to  avoid  it  and  reclaim  the  land,** 
or,  if  the  guardian  has  resold  the  land  at  a  profit,  the  ward  may 
demand  that  he  account  to  him  for  such  profit,  less  the  expenses  of 
the  transaction.** 

63.  Ward's  Right  to  Follow  Property  into  the  Hands  of  Third 
Parties. — The  right  of  the  ward  to  reclaim  property  which  the  guard- 
ian has  acquired  individually  from  himself  as  guardian  extends  to 
reclaiming  it  from  a  grantee  of  the  guardian,  or  any  subsequent 
holder  who  had  knowledge  of  the  fact  that  the  guardian  bought 
it  at  his  own  sale ;  *  and  if  the  fact  appears  on  the  face  of  the  guard- 
ian's deed,  which  is  recorded,  knowledge  will  be  imputed  to  subset 
quent  purchasers.*  On  the  same  principle,  the  ward  can  follow  any 
other  property  wrongfully  disposed  of  by  the  guardian  into  the  hands 
of  third  parties,  if  they  had  knowledge  of  such  facts  as  should  have 
put  them  on  inquiry;  if,  for  instance,  they  have  received  in  pay- 
ment of  a  debt  of  the  guardian  funds  standing  in  the  name  of  the 
ward.*     But  if  the  defendant  took  property  from  the  guardian  in 

14.  Winter  v.  Truax,  87  Mich.  324,  M.  (Miss.)  409,  45  Am.  Dec.  310.    See 

49  N.  W.  604,  24  A.  S.  R.  160.  supra,  par.  37. 

Note :  136  A.  S.  R.  804.  20.  Hanna   v.    Spotts,   5   B.   Mon. 

16.  Kurtz  V.  St.  Paul,  etc.,  R.  Co.,  (Ky.)  362,  43  Am.  Dee.  132. 

48  Minn.  339,  51  N.  W.  221,  31  A.  S.  1.  HUl  v.  Mclntire,  39  N.  H.  410, 

R.  657.  75  Am.  Dec.  229  and  note. 

16.  Boyer  v.  East,  161  N.  Y.  580,  2.  Frazier  v.  Jeakins,  64  Kan.  615, 
56  N.  E.  114,  76  A.  S.  R.  290;  Chor-  68  Pac.  24,  57  L.R.A.  575;  Winter  v. 
penuinff's  Appeal,  32  Pa.  St.  315,  72  Truax,  87  Mich.  324,  49  N.  W.  604,  24 
Am.  Dec.  789.  A.  S.  R.  160  and  note. 

17.  Note :  21  Ann.  Cas.  1120,  1121.  3.  Carpenter  v.  McBride,  3  Fla.  292, 

18.  Frazier  v.  Jeakins,  64  Kan.  615,  52  Am.  Dec.  379  and  note;  Englar  v. 
68  Pac.  24,  57  L.R.A.  575.  Offutt,  70  Md.  78,  14  A.  S.  R.  332 

19.  Scott  V.  Freeland,  7  Smedes  &  and  note;  O'Herron  v.  Gray,  168  Mass. 
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payment  of  his  debt  in  good  faith,  and  without  actual  or  implied 
knowledge  of  the  ward's  interest  in  it,  his  title  will  be  good  as  against 
the  ward.*  The  pursuing  of  a  claim  against  the  estate  of  the  guard- 
ian is  not  inconsistent  with  following  the  assets  into  the  hands  of 
one  who  received  them  from  the  guardian,  and  the  ward  will  not 
be  compelled  to  elect  between  the  two  modes  of  redress.*  It  is  beyond 
the  power  of  a  guardian  or  other  trustee  to  bind  the  estate  he  repre- 
sents to  any  use  of  its  funds  by  contract  with  third  persons  who 
have  knowledge  of  the  character  of  the  property  transferred,  except 
in  the  ordinary  and  usual  course  of  administration  of  the  trust,  and 
in  furtherance  of  its  object.*  This  particularly  applies  to  banks  in 
which  funds  have  been  deposited,  which  by  the  form  of  the  deposit 
or  otherwise  they  know  to  be  trust  funds,  but  permit  to  be  transferred 
to  the  guardian's  personal  account,  or  applied  to  his  individual  debt.' 
But  it  has  been  held  that  if  the  guardian  acts  within  the  scope,  of 
his  apparent  authority,  such  parties  are  not  bound  to  inquire  into 
the  motives  which  prompt,  or  the  emergency  which  necessitates,  the 
transaction,  nor  are  they  concerned  with  the  disposition  of  the  prop- 
erty received  by  the  guardian.  Acting  in  good  faith  and  without 
knowledge  of  the  breach  of  trust  by  the  guardian  they  are  protected.* 

X.  Joint  and  Foreign  Guardians 

64.  Joint  Guardians. — ^Where  two  or  more  persons  are  appointed 
guardians,  their  authority  is  joint  and  several,  and  if  one  of  them 
dies,  resigns,  or  refuses  to  act,  all  the  rights  and  powers  of  the  guard* 
iaoship  vest  in  the  others.  And  where  two  are  appointed  jointly, 
either  may  qualify  without  the  other,  and  will  have  full  power  as 
guardian  if  the  other  does  not  qualify.*  When  both  have  qualified, 
the  authority  vested  in  them  is  joint,  and  to  foe  exercised  by  both 
'  together.  It  is  a  breach  of  trust  for  one  to  part,  even  temporarily, 
with  his  right  of  joint  control,  so  as  to  preclude  himself  from  using 
his  authority  if  necessary.  But  it  is  not  improper  for  two  or  more 
guardians  to  divide  up  the  duties  of  the  trust  between  them,  and 
for  one  to  leave  the  actual  handling  of  a  part  of  the  business  to  his 

573,  47  N.  E.  429,  60  A.  S.  R.  411,  40  (Va.)  Ill,  62  Am.  Dec.  640  and  note. 
L.R.A.  498  J  Cohnfeld  v.  Tanenbaum,       5.  Easton  v.  Somerville,  111  la.  164, 

176  N.  Y.  126,  68  N.  E.  141,  98  A.  S.  82  N.  W.  475,  82  A.  S.  R.  502. 
R.  653 ;  Webb  v.  Graniteville  Mfg.  Co.,       6.  Warren  v.  Union  Bank,  157  N. 

11  S.  C.  396,  32  Am.  Rep.  479 ;  Me-  Y.  259,  51  N.  E.  1036,  68  A.  S.  R.  777, 

Duffie  V.  Mclntyre,  11  S.  C.  551,  32  43  L.R.A.  256. 

Am.  Rep.  500 ;  United  States  Fidelity,       7.  Notes :  89  A.  S.  R.  307 ;  37  L.R. A. 

etc.,  Co.  V.  Adoue,  104  Tex.  379,  137  (N.S.)  409;  Ann.  Cas.  1914B  677. 
S.  W.  648,  138  S.  W.  383,  Ann.  Cas.       «.  Note:  89  A.  S.  R.  307. 
1914B  667  and  note,  37  L.R.A.(N.S.)       9.  Kevau  v.  Waller,  11  Leigh  (Va.) 

^09  and  note.  414,  36  Am.  Dec.  391. 
4.  Hunter    v.    Lawrence,    11    Grat.       Note :  29  Am.  Dec.  715. 

1173 


§  65  GUAKDIAN  AND  WARD  12  E.  C.  L. 

colleague,  if  he  retains  a  general  knowledge  and  supervision,  and 
the  power  to  resume  active  control.  The  question  is  whether  he  exer* 
cised  such  reasonable  prudence  as  one  would  have  used  in  his  own 
affairs.*®  That  the  defendant  receipted  jointly  with  his  colleague 
for  certain  funds  is  presumptive  evidence  that  they  came  as  much 
into  his  possession  and  control  as  into  the  possession  and  control  of 
his  co-guardian  and  there  must  be  direct  and  positive  proof  to  rebut 
the  presumption.^* 

65.  Foreign  Guardians. — ^Guardianship  depends  for  its  validity 
and  legal  effect  on  the  law  of  the  jurisdiction  by  which  it  was  created, 
and  the  guardian's  authority  does  not  extend  beyond  the  limits  of 
the  state.**  A  guardian  appointed  in  a  foreign  country,  or  in  another 
state  of  the  Union,  cannot  demand  the  control  of  the  ward's  person,*' 
maintain  a  suit  as  guardian,**  sell  or  lease  the  ward's  property,** 
collect  debts  due  to  him,**  or  demand  his  distributive  share  of  an 
estate.*'  But  this  strict  rule  of  law  is  much  modified  in  its  practical 
operation  by  the  exercise  of  the  comity  which  exists  between  civilized 
states,  particularly  between  the  several  states  of  the  American  Union, 
and  their  courts.  Both  in  England  and  in  the  United  States  the 
courts,  in  their  discretion,  recognize  the  appointment  of  a  foreign 
guardian,  and  his  authority  as  such,  when  such  recognition  is  not 
in  contravention  of  any  local  public  policy,  or  of  the  best  interests 
of  the  ward  as  viewed  by  the  court.  In  the  exercise  of  such  comity 
the  domestic  tribunals  may  award  the  custody  of  the  ward  to  a  foreign 
guardian,  even  as  against  the  claims  of  a  guardian  appointed  within 
the  state,  and  may  recognize  as  valid  and  effective  his  prcq>er  deal* 
ings  with  the  ward's  property  in  the  domestic  state.**  And  on  the 
other  hand,  if  a  guardian  appointed  in  a  foreign  state  be  found  within 
the  jurisdiction,  an  action  may  be  brought  against  him  to  compd 
him  to  account  for  the  funds  in  his  possession  or  surrender  them  up. 
Otherwise  his  departure  from  the  state  of  his  appointment  might ' 
render  the  ward  remediless.**  In  some  of  the  states  the  statutes  pro- 
vide for  the  filing  by  a  foreign  guardian  of  a  copy  of  his  appoint- 

10.  Jones'  Appeal,  8  Watts  A  S.  15.  Smith  v.  Wiley,  22  Ala.  396,  58 
(Pa.)  143,  42  Am.  Dec.  282  and  note.   Am.  Dec.  262. 

11.  Mondl  V.  Monell,  5  Johns.  Ch.       16.  Note :  89  A.  S.  R.  273. 

(N.  Y.)  283,  9  Am.  Dec.  298.  17.  Grimmett   v.    Witherington,    16 

Note:  42  Am.  Dec.  291.  Ark.  377,  63  Am.  Dec.  66;  Kraft  v. 

12.  Grimmett  v.  Witherington,  16  Wickey,  4  Gill  &  J.  (Md.)  332,  23 
Ark.  377,  63  Am.  Dec.  66;  Earl  v.  Am.  Dec.  569;  Leonard  v.  Putnam,  51 
Dresser,  30  Ind.  11,  95  Am.  Dec.  660  N.  H.  247, 12  Am.  Rep.  106. 

and  note;  Leonard  v.  Putnam,  51  N.  18.  Lewis'  Succession,  10  La.  Ann. 

H.  247,  12  Am.  Rep.  106.  789,  63  Am.  Dec.  600;  Townsend  v. 

Note:  89  A.  S,  R.  271.  Kendall,  4  Minn.  412,  77  Am.  Dec 

18.  Jones  v.  Bowman,  13  Wyo.  79,  534. 

77  Pac.  439,  67  L.R.A.  860.  Note:  89  A.  S.  R.  274. 

14.  Note :  89  A.  S.  R.  272.  19.  McNamara  v.   Dwyer,   7  Paige 
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ment,  and  thereupon  giving  him  the  right  to  exercise  certain  powers 
within  the  state.*®  In  many  cases,  where  the  removal  of  the  ward 
to  another  state,  or  other  circumstances,  make  the  foreign  jurisdic- 
tion more  convenient  for  the  administration  of  the  trust,  the  court 
has  ordered  funds  to  be  transmitted  to  the  foreign  guardian.*  Such 
order  of  transmission  is  the  regular  practice  when  the  domestic  guard- 
ianship is  merely  ancillary^  and  the  principal  guardianship  is  at  the 
domidl  of  the  ward  ia  another  stater*  And  wliere  the  ward  had  a 
guardian  of  the  person  in  the  state  of  his  domicil,  and  also  a  guard- 
ian in  a  state  in  which  he  had  property,  the  domiciliary  guardian 
has  been  granted  an  order  requiring  the  other  guardian  to  pay  the 
expenses  of  the  ward's  support  and  education.* 

(N.  T.)  239,  32  Am.  Dec.  627;  Moore  660  and  note;  In  re  Benton,  92  la.  202, 

V.  Hood,  9  Rich.  Eq.  (S.  C.)  311,  70  60  N.  W.  614,  54  A.  S.  R.  546. 

Am.  Dec.  210.  Note:  89  A.  S.  R.  274,  275. 

20.  Grimmett  v.  Withington,  16  Ark.  Bnt  $\ich  aa  order  was  refused  where 

377,  63  Am.  Dec.  66;  In  re  Benton,  the  ward  had  removed  to  another  state, 

92  la.  202,  60  N.  W.  614,  54  A.  S.  R.  but  the  guardian,  lawfully  entitled  to 

546;   Townsend  v.  Kendall,  4  Minn,  his  custody,  remains  in  the  state  of 

412,  77  Am.  Dec.  534;  Myers  v.  Me-  the  ward's  legal   domicil  and  of  the 

Gavock,  39  Neb.  843,  58  N.  W.  522,  42  appointment.     Grimmett   v.    Wither- 

A.  S.  R.  627.  ington^  16  Ark.  377,  63  Am.  Dec.  66. 

Note :  95  Am.  Dec.  667.  Z.  See  supra,  par.  14. 

1.  In  re  Henning's  Estate,  128  Cal.  8.  Kraft  v.   Wiekey^  4   Gill   &   J. 

214,  60  Pac.  762,  79  A.  S.  R,  43;  Earl  (Md.)  332,  23  Am,  Dec.  569. 
V.  Dresser,  30  Ind.  11,  95  Am.  Dec. 
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74.  In  General 
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78.  Scope  of  Review 
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I.  Introductory 

!•  Scope  of  Article. — A  discussion  of  the  writ  of  habeas  corpas 
includes,  naturally,  a  treatment  of  the  origin,  purpose,  and  history  of 
this  common  law  writ  and  the  changes  that  have  been  made  by  the 
constitutions  and  the  numerous  statutes.  The  conditioiis  justifying 
the  issuance  of  the  writ  and  the  discharge  of  the  person  detained  are 
also  discussed,  as  are  the  jurisdiction  of  the  courts  to  grant  and  the 
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procedure  for  securing  the  writ,  the  scope  of  the  hearing  thereon,  the 
review  of  the  proceedings,  and  the  power  to  suspend  the  writ.  In 
other  articles  in  this  work  may  be  found  a  full  discussion  of  the  effect 
of  a  release  on  habeas  corpus  as  an  adjudication  of  the  illegality  of 
the  detention;  *  the  right  to  jury  trial  in  habeas  corpus  proceedings;  * 
and  pleading  a  discharge  on  habeas  corpus  in  an  action  for  malicious 
prosecution.*  The  use  of  the  writ  of  habeas  corpus  to  secure  the 
custody  of  an  infant  is  discussed  herein  as  to  the  availability  of  the 
writ  for  that  purpose,  the  nature  of  the  proceeding,  and  the  effect  of 
a  decision  as  res  judicata.  A  full  discussion  of  the  respective  rights 
of  parents  to  the  custody  of  their  children,  and  the  validity  and  effect 
of  agreements  purporting  to  transfer  the  custody  from  the  parents 
to  a  third  person,  may  be  found  in  another  part  of  this  work.* 

2.  Definition,  Purpose,  Origin  and  History  of  Writ. — ^The  writ  of 
habeas  corpxis,  which  has  for  centuries  been  esteemed  the  best  and 
only  sufficient  defense  of  personal  freedom,  is  a  high  prerogative  com- 
mon law  writ,*  having  for  its  object  the  speedy  release  by  judicial 
decree  of  persons  who  are  illegally  restrained  of  their  liberty,*  or 
illegally  detained  from  the  control  of  those  who  are  entitled  to  th^ 
custody  of  them.^    It  is  essentially  a  writ  of  inquiry,  and  on  matters 

1.  See  Faxsb   Imprisonment,   vol   Convent,  52  La.  Ann.  631^  27  So.  153, 
11,  p.  789.  47    L.R.A.    656;    State    v.    Smith,   6 

2.  See  Jury.  Greenl.  (Me.)  462,  20  Am.  Dec.  324; 
8.  See  Malicious  PROSECunoif.  Thompson's  Case,  122  Mass.  428,  23 
4.  See  Parent  and  Child.  Atn.  Rep.  370;  Townsend  v.  Kendall, 
6.  Ex  parte  Watkins,  3  Pet.   193,  4  Minn.  412,  77  Am.  Dec.  534;  State 

7  U.  S.  (L.  ed.)  650;  Ex  parte  Yerger,  v.  Lawrence,  86  Minn.  310,  90  N.  W, 

8  Wail.  85,  19  U.  S.  (L.  ed.)  332;  769,  58  L.R.A.  931;  State  v.  Bailey, 
Ex  parte  Ford,  160  Cal.  334,  116  Pac.  106  Minn.  138,  118  N.  W.  676,  130 
757,  Ann.  Cas.  1912D  1267,  35  L.R.A.  A.  S.  R.  592,  16  Ann.  Cas.  338,  19 
(N.S.)  882;  Porter  v.  Porter,  60  Fla.  L.R.A.(N.S.)  775;  Worthfoss  v. 
407,  63  So.  546,  Ann.  Cas.  1912C  867;  Welch,  116  Minn.  62,  133  N.  W.  B2^ 
Simmons  v.  Georgia  Iron,  etc.,  Co.,  Ann.  Cas.  .1913A  1257,  36  L.R.A. 
117  Ga.  305,  43  S.  E.  780,  61  L.RJI.  (N.S.)  578  and  note;  Wisener  v.  Bur- 
739;  Prieto  v.  St.  Alphonsus  Convent,  rell,  28  Okla.  546,  118  Pac.  999,  Ann. 
52  La.  Ann.  631,  27  So.  153,  47  L.R.A.  Cas.  1912D  336,  34  L.R.A.(N.S.)  756; 
656.  Com.  V.  Lecky,  1  Watts  (Pa.)  66,  26 

Note:  87  A.  S.  R.  168.  Am.   Dec.   37;   Brown   v.   Robertson, 

6.  Ex  parte  Watkins,  3  Pet.  193,  7  76  S.  C.  151,  56  S.  E.  786,  9  L.R.A. 

U.    S.    (L.   ed.)    650;    Chin   Yow    v.  (N.S.)    1173;    State   v.    GaUoway,    5 

United   States,   208   U.    S.    8,   28    S.  Cold.  (Tenn.)  326,  98  Am.  Dec.  404; 

Ct.  201,  52  U.  S.  (L.  ed.)  369;  Mae-  Lacey  v.  Palmer,  93  Va.  159,  24  S. 

kenzie  v.  Barrett,  141  Fed.  964,  73  C.  E.  930,  57  A.  S.  R.  795,  31  L.R.A. 

C.  A.  280,  5  Ann.  Cas.  551;  Ex  parte  822;  MiskimmioB  v.  Shaver,  8  Wyo. 

Foote,  70  Ark.  12,  65  S.  W.  706,  91  392,    68    Pac.    411,   49   L.R.A,    831; 

A:  S.  R.  63;  In  re  Moyer,  35  Colo.  Younger  v.  Hehn,  12  Wyo.  289,  75 

159,  85  Pac.  190,  117  A.  S.  R.  189,  Pac.  443, 109  A.  S.  R.  986. 

12  L.R.  A.  (N.S.)  979;  Porter  V.Porter,  Note:  87.  A.  S.  R.  168.    . 

60  Fla.  407,  53  So.  546,  Ann.  Cas.  7.  Ex  parte  McQuire,  135  Cal.  330,: 

1912C  867;   Prieto  v.  St.  Alphonsus  67  Pac.  327,  87  A.  S.  R.  105;  Porter 
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in  which  the  state  itself  is  concerned,  in  aid  of  right  and  liberty.* 
The  writ  is  directed  to  the  person  in  whose  custody  the  petitioner  is 
detained,  and  requires  the  body  of  the  person  alleged  to  be  unlawfully 
held  in  custody  or  restrained  of  his  liberty  to  be  brought  before' the 
court  that  appropriate  judgment  may  be  rendered  upon  judicial  in- 
quiry into  the  alleged  unlawful  restraint.*  Relief  from  illegal  impris- 
onment by  means  of  habeas  corpus  is  not  the  creature  of  any  statute, 
and  the  origin  and  history  of  the  writ  are  lost  in  antiquity.  There  is 
ample  evidence,  however,  that  it  was  in  use  before  the  days  of  Magna 
Charta,*®  and  came  to  us  as  a  part  of  our  inheritance  from  the  mother 
country,  and  exists  as  a  part  of  the  common  law  of  the  several  states.** 
While  the  various  purposes  for  which  the  writ  may  be  used  and  the 
proceedings  thereon  have  been  to  some  extent  regulated  by  ancient 
English  statutes  and  by  local  legislative  enactments,**  the  writ  cannot 
be  abrogated  by  a  legislature.** 

3.  Different  Kinds  of  Writs. — There  are  several  writs  of  habeas 
corpus,  each  of  them  being  used  for  a  particular  purpose.  Of  these, 
much  the  most  important  is  the  habeas  corpus  ad  subjiciendum,  which 
is  the  remedy  provided  for  a  person  illegally  deprived  of  his  liberty,** 
and  when  the  term  habeas  corpus  is  used  without  further  addition 
it  is  this  great  writ  which  is  generally  meant,  and  it  is  in  this  sense 
the  term  is  used  in  the  constitution  of  the  United  States.**  It  is  this 
form  of  the  writ  which  it  is  the  purpose  of  the  present  article  to  dis- 
cuss. Writs  of  habeas  corpus  ad  prosequendum,  testificandum,  deliber- 
andum, etc.,  issue  when  it  is  necessary  to  remove  a  prisoner,  in  order 
to  prosecute  or  to  bear  testimony  in  any  court,  or  to  be  tried  in  the 
proper  jurisdiction  wherein  the  act  was  committed.**  The  writ  of 
habeas  corpus  ad  respondendum  issues  where  one  has  a  claim  against 
another,  who  is  in  custody  under  process  of  an  inferior  court,  in  order 

V.  Porter,  60  Fla.  407,  53   So.  546,  11.  People  v.  liscomb,  60  N.  Y.  559, 

Ami.  Cas.  1912C  867;  Prieto  v.   St.  19  Am.  Rep.  211;  In  re  WiUiamsoD, 

Alpfaonsas  Convent,  52  La.  Ann.  631,  26  Pa.  St.  9,  67  Am.  Dec.  374. 

27  So.  153,  47  L.R.A.  656;  State  v.  12.  Porter  v.  Porter,  60  Fla.  407,  53 

Smith,  6  Greenl.  (Me.)   462,  20  Am.  So.  546,  Ann.  Cas.  1912C  867.     And 

Dec.  324.  see  infra,  par.  4,  5. 

8.  State  Y.  Michel,  105  La.  741,  30  13.  See  infra,  par.  6. 

So.  122,  54  L.R.A.  927.  14.  Note:  12  Eng.  Rol.  Cas.  491. 

9.  Porter   v.   Porter,   60   Fla.   407,       16.  Ex  parte  BoUman,  4  Craneh  75, 
53   So.   546,   Ann.    Cas.   1912C   867;   2  U.  S.  (L.  ed.)  554. 

Prieto  V.  St.  Alphonsus  Convent,  52  16.  Ex  parte  BoUman,  4  Craneh  75, 
La.  Ann.  631,  27  So.  153,  47  L.R.A.  2  U.  S.  (L.  ed.)  554;  Ex  parte  Dorr, 
656.  3  How.  103,  11  U.  S.  (L.  ed.)   514; 

10.  Simmons  v.  Georgia  Iron,  etc,  In  re  Thaw,  166  Fed.  71,  91  C.  C.  A. 
Co.,  117  Ga.  305,  43  S.  E.  780,  61  657,  Ann.  Cas.  1915D  1025  and  note; 
L.R.A.  739;  People  v.  liscomb,  60  N.  Rigor  v.  Stete,  101  Md.  465,  61  AU. 
Y.  559,  19  Am.  Rep.  211 ;  In  re  Wil-  631,  4  Ann.  Cas.  719  and  note, 
liamson,  26  Pa.  St.  9,  67  Am.  Dec.  The  writ  of  habeas  corpus  ad  testi- 
374.  fieandom  is  not  the  high  prerogative 
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to  remove  the  prisoner  and  prefer  the  claim  against  him  in  the  higher 
court.^'  The  writ  of  habeas  corpus  sui  satisfaciendum  issues  when  a 
prisoner  has  had  judgment  against  him  in  an  action,  and  the  plaintiff 
is  desirous  to  bring  him  up  to  some  superior  court  to  charge  him  with 
process  of  execution.*®  This  is  not  available  in  the  United  States,  as 
one  court  never  ajWards  execution  on  the  judgment  of  another.  The 
common  writ  ad  faciendum  et  recipiendum  issues  out  of  any  of  the 
courts  of  Westminster  Hall  when  a  person  is  sued  in  some  inferior 
jurisdiction  and  is  desirous  to  remove  the  action  into  the  superior 
court,  commanding  the  inferior  judges  to  produce  the  body  of  the 
defendant,  together  with  the  day  and  cause  of  his  caption  and  detainer, 
whence  the  writ  is  frequently  denominated  a  habeas  corpus  cum  causa, 
to  do  and  receive  w^hatever  the  king's  court  shall  consider  in  that 
behalf.  This  writ  is  grantable  of  common  right,  without  any  motion 
in  court,  and  it  instantly  supersedes  all  proceedings  in  the  court 
below.** 

4.  Constitutional  and  Statutory  Provisions. — English  judges,  being 
originally  under  the  influence  of  the  crown,  neglected  to  issue  the 
writ  of  habeas  corpus  where  the  government  had  suspicions  which 
they  could  not  prove,  and  the  writ  when  issued  was  sometimes  disre- 
garded or  evaded,  and  great  individual  oppression  was  suffered  in  con- 
sequence of  delay  in  bringing  prisoners  to  trial.  As  a  result  of  this 
indifference  or  disregard  of  the  rights  of  the  subjects  by  the  courts, 
the  common  law  writ  became  so  little  respected  that  it  no  longer 
afforded  real  or  substantial  benefits  to  English  subjects;  and  to  remedy 
this  condition  the  habeas  corpus  act  (31  Car.  II)  was  enacted.*® 
But  though  a  very  beneficial  enactment,  and  eminently  remedial  in 
many  cases  of  illegal  imprisonment,  this  act  introduced  no  new 
principle,  nor  conferred  any  right  upon  the  subject,^  nor  did  it 
change  the  practice  of  the  courts  in  granting  the  writ.  On  the 
contrary,  it  was  designed  to  correct  the  imperfections  of  the  common 
law  writ,  and  make  it  a  speedy  remedy  for  a  person  to  regain  his 
liberty  when  illegally  detained  by  another.     It  seems  to  have  been 

writ  of  habeas  corpus  ad  subjieiendomi  2  U.  S.   (L.  ed.)  554. 

but  its  issuance  lies  rather  in  the  sound  18.  Note:   12   Eng.   Rul.   Cas.  500. 

judicial  discretion  of  the  court,  and  19.  Ex  parte  Bollman,  4  Craach  75, 

it  has  been   held   that   a  court  may  2  U.  S.  (L.  ed.)  554. 

properly  refuse  to  issue  the  writ  if  it  20.  Ex  parte  Watkins,  3  Pet.  193, 

18   probable    that    the   witness   when  7  U.   8.    (L.  ed.)    650;   Simmons  v. 

fasrought  into  court  will  be  incompetent  Geoi^gia  Iron,  etc.,  Co.,  117  Ga.  305, 

to  testify.    In  re  Thuw,  166  Fed.  71,  43  S.  E.  780,  61  L.R.A.  739. 

91  C.   C.  A.   657,  Ann.   Cas.  1915D  1.  Simmons   v.   Georgia  Iron,  etc., 

1025  and  note.    For  a  further  discus-  Co.,  117  Ga.  305,  43  S..  E.  780,  61 

sion  of  the  use  of  this  writ  for  the  L.R.A.  739;  In  re  Williamson,  26  Pa. 

production  of  prisoners  to  testify  as  St.  9,  67  Am.  Dec.  374. 

witnesses,  see  Witnesses.  Note :  12  Eng.  Rul.  Cas.  491. 
17.  Ex  parte  Bollman,  4  Cranch  75, 
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doubted  whether,  under  the  common  law,  the  writ  could  be  issued 
in  vacation,  and  this  was  doubtless  one  of  the  reasons  which  brought 
about  the  passage  of  the  act.*  The  writ  of  habeas  corpus  was 
brought  to  America  by  the  colonists,  and  classed  as  among  the 
immemorial  rights  descended  to  them  from  their  ancestors,*  and 
naturally  when  the  confederated  colonies  became  the  United  States, 
and  the  formation  of  a  common  government  engaged  their  delibera- 
tions in  convention,  this  great  writ  found  prominent  sanction  in  the 
constitution.  That  sanction  is  in  these  words:  '*The  privilege  of 
the  writ  of  habeas  corpus  shall  not  be  suspended  unless  when  in  cases 
of  rebellion  or  invasion  the  public  safety  may  require  it."  *  Nearly 
all  the  states  of  the  Union  have  enacted  laws  resembling  the  English 
habeas  corpus  act  in  every  principal  feature.* 

5.  General  Purpose  and  Construction  of  Statutes. — The  statutes 
which  have  been  passed  in  England  from  the  time  of  Charles  II,  and 
in  the  United  States,  have  not  been  intended,  with  perhaps  one  or  two 
exceptions,  to  detract  from  the  force  but  rather  to  add  to  tlie  efficiency 
of  the  writ.  They  have  been  intended  to  prevent  its  being  rendered 
inoperative,  by  increasing  the  facilities  for  procuring  it,  enlarging  the 
class  of  officers  having  jurisdiction  in  respect  of  it,  imposing  penalties 
for  refusal  to  grant  it  or  to  obey  it,  and  providing  for  a  speedy  return, 
and  a  prompt  trial  and  discharge,  of  the  person,  if  not  held  according 
to  the  law  of  the  land.*  Habeas  corpus  acts  should  receive  liberal 
construction,  in  disregard,  if  need  be,  of  the  technical  language  used,^ 
and  should  always  be  construed  in  favor  of  the  liberty  of  the  citizen.* 
Such  statutes  do  not  preclude  the  operation  of  common  law  principles 
in  the  use  of  the  writ  unless  such  an  intent  is  manifest  in  them.* 

6.  Suspension  of  Writ. — While  a  legislature  may  reasonably  regu- 
late the  procedure  in  respect  to  habeas  corpus,**  the  writ  cannot  be 
abrogated  or  its  efficiency  curtailed  by  legislative  action ;  **  and  the 
privilege  of  the  writ  cannot  be  even  temporarily  suspended,  unless 

2.  iSimmons  v.   Georgia  Iron,  etc.,       7.  People  v.  Lascomb,  60  N.  Y.  559, 
Co.,  117  Ga.  305,  43   S.  E.  780,  61   19  Am.  Rep.  211. 

L.R.A.  739;  In  re  Williamson,  26  Pa.  8.  Perkins  v.  Moss,  187  N.  Y.  410, 
St.  9,  67  Am.  Dec.  374.  80  N.  E.  383,  10  Ann.  Cas.  309,  11 

3.  Ex  parte  Yerger,  8  Wall.  85,  19   L.R.A.(N.S.)  528. 

U.  S.  (L.  ed.)  332;  In  re  Williamson,  9.  Porter  v.  Porter,  60  Fla,  407,  53 
26  Pa.  St.  9,  67  Am.  Dec.  374.  So.  546,  Ann.  Cas.  1912C  867.     And 

4.  Ex  parte  Yerger,  8  Wall.  85,  19  see  infra,  par.  17. 

U.   S.   (L.  ed.)   332.  10.  Servonitz  v.  State,  133  Wis.  231, 

5.  Simmons   v.    Georgria   Iron,  etc.,  113  N.  W.  277,  126  A.  S.  R.  955. 
Co.,  117  Ga.  305,  43  S.  E.  780,  61       11.  People  v.  Liscomb,  60  N.  Y.  559, 
L.R.A.  739;  In  re  Williamson,  26  Pa.  19  Am.  Rep.  211;  Servonitz  v.  State, 
St.  9,  67  Am.  Dec.  374.  133   Wis.   231,  113   N.  W.   277,  126 

6.  People   V.   Mercein,   3   Hill    (N.  A.  S.  R.  955. 

Y.)  399,  38  Am.  Dec.  644;  People  v.       Note:  87  A.  S.  R.  170. 

Liscomb,  60  N.  Y.  559,  19  Am.  Rep. 

211. 
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when,  in  case  of  rebellion  or  invasion,  the  public  safety  may  require 
it.^*  While  there  has  always  existed  a  conflict  of  opinion  whether  the 
power  to  suspend  the  writ  rests  with  the  legislative  or  the  executive 
department  of  the  government,^*  the  weight  of  authority  would  clearly 
seem  to  support  the  view  that  this  power,  in  the  sense  contemplated  by 
the  constitutional  provision,  is  exclusively  a  legislative  function  and 
cannot  be  exercised  by  the  executive.**  It  was  on  account  of  this  ques- 
tion as  to  the  authority  of  the  chief  executive,  already  exercised,  to 
suspend  the  writ  of  habeas  corpus,  that  the  Act  of  Congress  of  1863 
was  passed,  by  which  the  President  was  expressly  authorized  to  suspend 
the  privilege  of  the  writ  whenever  in  his  judgment  the  public  safety 
demanded  it.**  A  distinction  has  been  made,  however,  between  the 
suspension  of  the  privilege  of  the  writ  in  a  constitutional  sense  and 
the  right  of  a  military  commander  to  refuse  obedience  to  such  a  writ 
when  justified  by  the  exigencies  of  war,  or  the  ipso  facto  suspension 
which  takes  place  whenever  martial  law  exists ;  *•  and  it  has  been  held 
that  it  is  entirely  competent  for  the  executive  or  for  the  military  officer 
in  command,  if  there  be  such,  eithier  to  suspend  the  writ  or  to  disregard 
it  if  issued,  whenever,  for  the  purpose  of  putting  down  insurrection  or 
rebellion,  the  exigencies  of  the  case  demand  this  for  the  successful 
accomplishment  of  this  end.*'  There  is  some  modern  authority  for 
the  rule  that  as  soon  as  the  executive  declares  by  proclamation  that 
an  insurrection  exists  in  a  specified  territory  and  sends  the  military 
force  Jhere  to  put  down  the  insurrection  and  re-establish  peace  and 
tranquillity,  the  constitution  and  the  laws,  and  with  them  the  privilege 
of  the  writ  of  habeas  corpus,  are  ipso  facto  suspended.*®  Other  author- 
ities, however,  maintain  that  the  proclamation  by  the  executive  of 

12.  Wright  V.  State,  5  Ind.  290,  61  Dec.  675;  In  re  McDonald,  49  Mont. 
Am.  Dec.  90;  People  v.  liscomb,  60  454,  143  Pac.  94Y,  L.R.A.1915B  988. 
N.  Y.  559,  19  Am.  Rep.  211;  In  re  Notes:  45  L.R.A.  833;  Ann.  Cas. 
Williamson,  26  Pa.  St  9,  67  Am.  Dec.  1914C  30. 

374;   In   re   Tarble,  25   Wis.   390,   3  16.  Ex  parte  MiUigan,  4  WaU.  2, 

Am.  Rep.  85,  reversed  on  anothet  point  18  U.  S.   (I*,  ed.)   281. 

in  13  Wall.  397,  20  U.  S.  (L.  ed.)  597.  Note:  45  L.R.A.  833. 

Notes:   45  L.Rj1.  832;   Ann.   Cas.  16.  Note:  45  L.R.A.  833. 

1914C  30.  17.  In  re  Boyle,  6  Idaho  609, 57  Pac. 

The  constitution  of  North  Carolina  706,  96  A.  S.  R.  286,  45  L.R.A.  832. 

provides  that  "the  privilege  of  the  writ  Notes:  98  A.  S.  R.  776;  Ann.  Cas. 

of   habeas   corpus  shall   not   be   sus-  1914C  30. 

pended,"  and  it  has  been  held  that  such  18.  In  re  McDonald,  49  Mont.  454, 

express  provision  could  not  be  abro-  143  Pac.  947,  L.R.A.1915B  988  (stat- 

gated  and  made  of  no  force  by  an  ing  rule  but  holding  otherwise);  In  re 

implication  from  any  other  provision.  Jones,  71  W.  Va.  567,  77  S.  E.  1029, 

45  L.R.A.  833,  834  note.  Ann.  Cas.  1914C  31,  45  L.R.A.(N.S.) 

13.  Note:  45  L.R.A.  832,  833.  1030;  State  v.  Brown,  71  W.  Va.  519, 

14.  Ex  parte  Bollman,  4  Cranch  75,  77  S.  E.  243,  45  L.R.A.(N.S.)  996, 
2  U.  S.  (L.  ed.)  554;  Johnson  v.  Dun-  Ann.  Cas.  1914C  1  and  note. 

can,  3  Mart.  0.  S.  (La.)  530,  6  Am. 
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the  existence  of  an  insurrection  and  his  calling  out  the  military  force 
to  suppress  it  do  not  abridge  the  right  to  use  the  writ  of  habeas  corpus 
for  the  purpose  for  which  it  was  intended.***  Suspension  of  the 
privilege  of  the  writ  does  not  suspend  the  writ  itself,  but  the  writ 
issues,  and  on  its  return  the  court  decides  whether  the  applicant  is 
denied  the  right  of  proceeding  any  further.**  It  has  accordingly  been 
held  that  a  presidential  proclamation  of  suspension  applied  to  cases 
in  which  the  writ  had  been  issued  and  returned  but  which  had  not 
been  determined  at  the  time  of  the  proclamation.* 

II.  Nature  and  Scope  of  Writ 

7,  Nature. — ^In  England  the  courts  do  not  say  whether  a  proceed- 
ing by  habeas  corpus  is  a  civil  or  a  criminal  one,^  but  in  this  country, 
although  there  is  some  conflict  among  the  decisions,  the  weight  of 
authority  is  to  the  effect  that  habeas  corpus  is  in  its  nrature  a  civil 
rather  than  a  criminal  proceeding,*  in  which  the  party  seeking  to 
establish  his  right  to  personal  liberty  is  plaintiff,  and  the  person 
charged  with  the  wrong  is  an  adverse  party,  to  all  intents  and  pur- 
poses a  defendant.*  In  some  cases,  however,  habeas  corpus  proceed- 
ings are  looked  upon  as  criminal  in  nature,  for  certain  purposes  at 
least.*  The  view  that  the  proceedings  under  a  writ  of  habeas  corpus 
are  civil  and  not  criminal  in  any  case  is  believed  to  be  the  more 
reasonable.  The  writ,  although  granted  to  inquire  into  the  legality 
of  one  imprisoned  in  a  criminal  prosecution,  is  not  a  proceedftig  in 
that  prosecution,  but  on  the  contrary  is  a  new  suit  brought  by  the 
defendant  therein  to  enforce  a  civil  right  of  personal  liberty.*  Some 
courts  do  not  consider  a  proceeding  by  habeas  corpus,  strictly  speak- 
ing, as  either  a  civil  or  a  criminal  action,  but  rather  a  summary 
application  by  the  person  detained  for  the  purpose  of  securing  his 
liberty.  It  is  not  designed  to  obtain  redress  against  anyone,  and  no 
judgment  can  be  entered  against  anyone.    There  is  no  plaintiff  and 

19.  In  re  McDonald,  49  Mont.  454,  Baker,  203  U.  S.  174,  27  S.  Ct.  135, 
143  Pac.  947,  L.R.A.1915B  988.  51  U.  S.   (L.  ed.)   142,  7  Ann.  Cas. 

20.  Ex  parte   Milligan,  4  Wall.  2,  1018    and    note;    Martin    v.    District 
18  U.  S.   (L.  ed.)  281.  Court,  37  Colo.  110,  86  Pac.  82,  119 

Note:  45  L.R.A.  834.  A.  S.  R.  262;  State  v.  Shrader,  73  Neb. 

1.  Note:  45  L.R.A.  834.  618,  103  N.  W.  276,  119  A.  S.  R.  913; 

2.  Martin  v.  District  Court,  37  Colo.   Henderson  v.  James,  52  Ohio  St   242, 
110,  86  Pac.  82,  119  A.  S.  R.  262.       39  N.  E.  805,  27  L.R.A.  290;  State  v. 

3.  Ex  parte  Tom  Tong,  108  U.  S.  Huegin,  110  Wis.  189,  85  N.  W.  1046, 
556,  2  S.  Ct.  871,  27  U.  S.  (L.  ed.)    62  L,R.A.  700. 

826;  Kurtz  v.  Moffitt,  115  U.  S.  487,  4.  State  v.  Huegin,  110  Wis.  189, 

6  S.  Ct.  148,  29  U.  S,  (L.  ed.)  458;  85  N.  W.  1046,  62  L.R.A.  700. 

Cross  V.  Burke,  146  U.  S.  82,  13  S.  5.  Note:  7  Ann.  Cas.  1021. 

Ct.  22,  36  U.  S.  (L.  ed.)  896;  In  re  6.  State  v.   Shrador,  73  Neb.   618, 

Frederich,  149  U.   S.   70,  13   S.   Ct.  103  N.  W.  276,  119  A.  S.  R.  913. 

793,  37  U.  S.  (L.  ed.)  653;  Fisher  v.  Note:  7  Ann.  Cas.  1020. 
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no  defendant,  and  hence  there  is  no  suit  in  a  technical  sense.  Accord- 
ing to  this  view  the  proceeding  may  be  considered  as  anidogous  to  a 
proceeding  in  rem,  and  as  instituted  for  the  sole  purpose  of  having  the 
person  restrained  of  his  liberty  produced  before  the  judge  in  order 
that  the  cause  of  his  detention  may  be  inquired  into  and  his  status 
fixed.' 

8.  Scope  and  Functions  Generally. — The  scope  of  a  writ  of  habeas 
corpus,  when  directed  to  an  inquiry  into  the  cause  of  imprisonment 
in  judicial  proceedings,  extends  to  questions  affecting  the  jurisdiction 
of  the  court,  the  sufficiency  in  point  of  law  of  the  proceedings,  and 
the  validity  of  the  judgment  or  commitment  under  which  the  prisoner 
is  restrained.^  Suing  out  a  writ  of  habeas  corpus  is  also  in  many 
eases  confiidefod  a  proper  mode  of  raising  the  question  of  the  law- 
fulness of  an  arrest  in  violation  of  privilege.^  So  also  the  writ 
has  always  been  held  to  be  available  to  a  prisoner  entitled  to  be 
admitted  to  bail  and  to  whom  such  right  has  been  denied.*^  Habeas 
corpus  is  not,  however,  a  corrective  remedy,  and  cannot  be  employed 
as  a  writ  of  quo  warranto,**  nor  as  a  writ  of  certiorari.**  Whi]e  a 
writ  of  habeas  corpus  is  in  the  nature  of  a  writ  of  error,  in  so  far  as 
it  brings  into  review  the  legality  of  the  authority  by  which  the 
prisoner  is  confined,**  it  is  well  settled  that  such  writ  will  not  be 
permitted  to  perform  the  functions  of  a  writ  of  error  or  appeal  for 
the  purpose  of  reviewing  mere  errors  or  irre'gularities  in  the  proceed- 
ings of  a  court  having  jurisdiction  over  the  person  and  subject-mat- 
ter,** but  if  a  court  has  jurisdiction  in  a  criminal  case,  the  question 
whether  errors  or  irregularities  have  occurred  in  the  exercise  of  the 

7.  Simmons  v.  Georgia  Iron,  etc.,  41  S.  W.  628,  70  A.  S.  R.  740 ;  State 
Co.,  117  Ga.  305,  43  S.  E.  780,  61  v.  Foster,  84  Wash.  58,  146  Pac.  169, 
L.R.A.  739.  L.R.A.1915E  340  and  note.     And  see 

8.  State  V.  Bailey,  106  Minn.  138,  Bail  and  Rbcogntzance,  vol.  3,  p.  27* 
118  N.  W.  676,  130  A.  S.  R.  592,  16  11.  State  v.  Baiiey,  106  Minn.  138, 
Ann.  Caa.  338,  19  L.RA.(N.S.)  775.  118  N.  W.  676,  130  A.  S.  R.  592,  16 
And  see  infra,  par.  58-64.  Ann.  Cas.  338,  19  L.R.A.(N.S.)  775; 

9.  See  Arrest,  vol.  2,  p.  485.  Ex  parte  Keeling,  54  Tex.  Crim.  118, 

10.  Farrell  v.  Hawley,  78  Conn.  150,  121  S.  W.  605,  130  A.  S.  R.  884. 
61  Atl.  502,  112  A.  S.  R.  98,  3  Ann.   And  see  Quo  Warranto. 

Cas.  874,  70  L.R.A.  686 ;  In  re  Schri-  12.  State  v.  Bailey,  106  Minn.  188, 

bcr,  19  Idaho  531,  114  Pac.  29,  37  118  N.  W.  676,   130  A,  S.  R.   592, 

L.R.A.(N.S.)    693;    Hight   v.   United  16   Ann.   Cas.   338,  19   L.R.A.(N.S.) 

States,    Morris    (la.)    407,    43    Am.  775;  In  re  Russell,  40  Wash.  244,  82 

Dec.   Ill;    Ex    parte    Alexander.    59  Pac.  290,  111  A.  S.  R.  910. 

Mo.  508,  21  Am.  Rep.   393;   People  Note:  87  A.  S.  R.  172. 

v.  MdLeod,  1  Hill   (N.  Y.)   377,  25  And  see  Certiorari,  vol.  5,  p.  249 

Wend.  483,  37  Am.  Dec.  328;  In  re  et  seq. 

Thomas,  20  Okla.  167,  93  Pac.  980,  13.  Donnell  v.  Stote,  48  Miss.  661, 

39  LJl.A.(K.S.)  752;  In  re  WUliam-  12  Am.  Rep.  375.    And  see  infra,  par. 

son,  26  Pa.  St.  9,  67  Am.  Dec.  374;  17. 

Ex  parte  Newman,  38  Tex.  Crim.  164,  14.  See  infra,  par.  15. 
R.  C.  L.  Vol.  XII.— 75.       1185 
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jurisdiction  can  only  be  determined  upon  -a  writ  of  error.**  It  has 
been  held,  however,  that  in  some  cases  in  which  the  court  issuing  it 
has  appellate  power  over  the  court  by  whose  order  the  petitioner  is 
held  in  custody,  it  may  be  used  with  the  writ  of  certiorari  for  the 
purpose  of  review.**  The  object  of  habeas  corpus  is  not  to  enable 
persons  to  assert  a  right  to  property,  or  to  the  services  of  another,  but 
to  protect  the  liberty  of  the  subject  or  citizen,*'  and  it  is  not  an  avail- 
able remedy  to  restore  to  a  master  his  apprentice,  when  illegally 
detained  from  him,*®  neither  was  it  available  to  restote  a  slave  to 
his  master.  The  common  law  remedy  for  trying  title  to  a  feudal 
villain  was  the  writ  de  homine  replegiando,  and  that  was  the  writ 
used  in  the  slave  cases. *• 

9.  Existence  of  Other  Remedy  as  Precluding  Resort  to  Writ — 
The  fact  of  the  existence  of  another  remedy  does  not  necessarily  pre- 
clude a  resort  to  the  writ  of  habeas  corpus  to  obtain  relief  from  illegal 
detention.^  Thus,  while  there  are  decisions  to  the  effect  that^  even 
when  a  judgment  is  wholly  void,  a  defendant  will  not,  except  in  rare 
and  extraordinary  cases,  be  relieved  from  imprisonment  thereunder 
if  appropriate  relief  can  be  granted  by  writ  of  error  or  appeal,*  it  is 
the  well  established  general  rule  that  one  restrained  of  his  liberty 
by  virtue  of  a  judgment,  order  or  sentence,  void  by  reason  of  Ihe 
court's  want  of  jurisdiction  to  make  the  same,  may  be  released  by  a 
writ  of  habeas  corpus,  whether  such  release  could  have  been  secured 
by  writ  of  error  or  not.*  The  existence  of  a  statutory  remedy  whereby 
a  person  restrained  of  his  liberty  may  be  released  is  usually  held  to 
be  cumulative  and  not  exclusive.  Thus  it  has  been  ruled  that  the 
writ  of  habeas  corpus  may  be  issued  to  determine  the  legality  of  the 
confinement  of  .a  person  in  a  state  insane  asylum,  without  first  com- 
pelling a  resort  to  a  statutory  proceeding  for  that  purpose, — at  least 
where  there  is  some  doubt  as  to  the  effect  of  the  statute .•  And  it  has 
been  held  that  a  parent  may  have  tJbe  writ  issued  for  the  purpose  of 
securing  the  release  of  his  child  from  a  benevolent  institution  although 
a  remedy  is  given  the  parent  by  the  act  under  which  the  child  was 
committed ;  the  remedy  so  provided  being  merely  cumulative.*  The 
discretion  of  federal  courts  to  issue  writs  of  habeas  corpus  or  to 

16.  People  V.  Heider,  225  111.  347,  67  Am.  Dec.  374. 

80  N.  E.  291,  11  L.R.A.(N.S,)   257.  20.  In  re  Reinite,  39  Fed.  204,  4 

See  Appeal  and  Error,  vol.  2,  p.  26  L.R.A.  236;  In  re  Dill,  32  Ean.  668, 

et  seq.  5  Pac.  39,  49  Am.  Rep.  505. 

16.  Wales  v.  Whitney,  114  U.  S.  564,  1.  Martin  v.  District  Court,  37  Colo. 
5  S.  Ct.  1050,  29  U.  S.  (L.  ed.)  277.  110,  86  Pac.  82,  119  A.  S.  R.  262. 
And  see  infra,  par.  51.  2.  See  infra,  par.  17. 

17.  See  supra,  par.  2.  8.  Byers  v.  Solier,  16  Wyo.  232,  93 

18.  In   re   Williamson,  26   Pa.    St.  Pac.  59,  14  L.R.A.(N.S.)  468. 

9,  67  Am.  Dec.  374;  Lea  v.  White,       4.  Kennedy  v.  Meara,  127  Qa.  68, 
4  Sneed  (Tenn.)  73,  67  Am.  Dec.  599,    56  S.  E.  243,  9  Ann.  Cas.  396. 

19.  In  re  Williamson,  26  Pa.  St.  9. 
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require  the  petitioner  to  resort  to  appeal  or  writ  of  error  if  appropriate 
relief  can  be  thereby  obtained  is  treated  elsewhere  in  this  article.* 

10.  Character  of  Restraint  Justifying  Issuance  of  Writ — The  writ 
of  habeas  corpus  is  applicable  to  two  distinct  classes  of  cases:  first, 
where  the  restraint  or  detention  is  by  private  authority,  and  second, 
where  the  detention  is  by  commitment  under  legal  process.*  There 
is,  however,  no  very  satisfactory  definition  to  be  found  in  the  adjudged 
oases,  of  the  character  of  the  restraint  or  imprisonment  suffered  by 
a  person  applying  for  the  writ  which  is  necessary  to  sustain  it.  This 
can  hardly  be  expected  from  the  variety  of  restraints  for  which  it 
is  used  to  give  relief.  Confinement  under  civil  and  criminal  proc- 
ess may  be  so  relieved.'  Wives  restrained  by  husban.ds,^  children 
withheld  from  the  proper  parent  or  guardian,*  persons  held  under 
arbitrary  custody  by  private  individuals  as  in  a  madhouse,*^  as  well 
as  those  under  military  control,**  may  all  become  prop»  subjects 
of  relief  by  the  writ  of  habeas  corpus.  Obviously,  the  extent  and 
character  of  the  restraint  which  justifies  the  writ  must  vary  accord- 
ing to  the  nature  of  the  control  which  is  asserted  over  tiie  party 
in  whose  behalf  the  writ  is  prayed.**  Whether  considered  as  it  exist* 
ed  at  common  law  or  under  the  English  statutes,  or  as  guaran- 
teed under  the  constitutions  of  the  various  stated,  the  essential  object 
and  purpose  of  the  writ  of  habeas  corpus  is  to  inquire  into  all  man- 
ner of  involuntary  restraint,  as  distinguished  from  voluntary,  and  to 
relieve  a  person  therefrom  if  such  restraint  is  illegal.  It  was  never 
contemplated,  as  anciently  designed,  or  as  at  present  guaranteed  in 
the  difi'erent  jurisdictions  of  this  country,  that  the  writ  should  be 
invoked  in  behalf  of  a  person  who  was  not  actually  in  restraint,  and 
involuntarily  and  illegally  so,  and  where  the  granting  of  the  writ  was 
necessary  to  relieve  him  from  such  restraint.**  There  must  be  a  duress 
or  restraint  of  the  person  whereby  he  is  prevented  from  exOTcising  the 
liberty  of  going  when  and  where  he  pleases.    Mere  moral  restraint 


'W. 


5.  See  infra,  par.  44,  45.  And  see  infra,  par,  33. 

6.  Ex  parte  Creasy,  243  Mo.  679,  10.  Wales  v.  Whitney,  114  U.  S. 
148  S.  W.  914,  41  L.R.A.(N.S.)  478;  564,  5  S.  Ct.  1050,  29  U.  S.  (L.  ed.) 
Ex  SMurte  Mooney,  26  W.  Va.  36,  53  277.    And  see  infra,  par.  31. 

Am.  Rep.  59.  11.  Wales   v.   Whitney,   114  U.   S. 

7.  Wales  v.  Whitney,  114  U.  S.  564,  564,  .5  S.  Ct  1050^  29  U.  S.  (L.  ed.) 

5  S.  Ct.  1050,  29  U.  S.  (L.  ed.)  277.  277.    And  see  infra,  par.  31. 

But  see  Ex  parte  Wilson,  6  Cranch  12.  Wales  v.   Whitney,  114  U.   S 

52,  3  U.  S.  (L.  ed.)  149,  holding  that  564,  5  S..  Ct.  1050,  29  U*  S.  (L.  ed.) 

habeas  corpus  is  not  the  proper  rem-  277. 

edy  in  a  case  of  arrest  under  civil  13.  Wales  v.  Whitney,  114  U.   S. 

process.  564,  5  S.  Ct  1050,  29  U.  8.  (L.  ed.) 

8.  Wales  v.  Whitney,  114  U.  S.  564,  277;   Ex  parte  Ford,  160  Cal.  334, 

6  8.  a.  1050,  29  U.  S.  (L.  ed.)  277.  116  Pac.  757,  Ann.  Cas.  1912D  1267, 
».  Wales  V.  Whitney,  114  U.  S.  564,  35  LwR.A-(N.S.)  882  and  note. 

3  S.  Ct  1050,  29  U.  S.  (L.  ed.)  277.  Note:  5  Ann.  Cas.  552. 
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is  not  sufficient.^^    In  otlier  words,  the  petitioner  must  be  in  such  \ 

control  or  custody  of  the  person  against  whom  the  petition  is  directed 

that  bis  body  can  be  produced  at  the  bearing  by  the  said  custodian 

or  restrainer.^*    It  is  accordingly  well  settled  that  a  person  out  on  bail  j 

is  not  so  restrained  of  his  liberty  as  to  be  entitled  to  a  writ  of  habeas  j 

corpus,^*  though  it  has  been  held  that  habeas  corpus  proceedings  are 

not  abated,  however,  by  the  release  of  the  petitioner  on  bail  pending  | 

his  appeal  from  an  order  denying  the  writ.^^    So  it  has  been  held  that  \ 

the  restraint  of  liberty  necessary  to  justify  the  issuance  of  a  writ  of 

habeas  corpus  does  not  exist  wh^e  the  applicant  has  been  subjected 

to  a  fine  rather  than  imprisonment,^®  or  where  one  is  arrested  and 

suffered  to  go  at  large  without  bail.^*    The  right  to  a  writ  of  habeas 

corpus  to  determine  the  illegality  of  a  detention  under  criminal  process  j 

was  not  intended  to  apply,  and  cannot  be  invoked,  when  the  im-  ! 

prisonment  which  is  made  the  basis  of  its  issuance  is  self-invited  and 

the  surrender  by  sureties  is  made  at  the  instance  of  the  petitioner,  and 

is  solely  for  the  purpose  of  making  a  case  on  the  face  of  the  petition 

for  the  issuance  of  the  writ.'^ 

III.  Grounds  for  Relief 

Restraint  Pending  Trial  or  Extradition 

11.  Matters  Relating  to  Commitment. — After  a  prisoner  has  been 
committed  by  a  magistrate  to  answer  for  a  crime,  he  is  entitled  t6 

14.  Wales  v.  Whitney,  114  U.  S.  by  the  applicant's  giving  bond,  there- 
564,  5  S.  Ct.  1050,  29  U.  S.  (L.  ed.)  by  being  released  from  actual  custody 
277;  Mackenzie  v.  Barrett,  141  Fed.  pending  the  appeal.  5  Ann.  Cas.  553 
964,  73   C.   C.   A.  280,  5  Ann.   Cas.  note. 

551  and  note;   Palmer  v.   State,  170       18.  Note:  35  L.R.A.(N.S.)  882. 
Ala.  102,  54  So.  271,  Ann.  Cas.  1912C       19.  In   re   O'Brien,   29   Mont.   530, 

950  and  note.  75  Pac.  196,  1  Ann.  Cas.  373. 

15.  Palmer  v.  State,  170  Ala.  102,  Notes:  35  L.R.A.(N.S.)  885;  5  Ann. 
54  So.  271,  Ann.  Cas.  1912C  950.  Cas.  553. 

16.  Palmer  v.  State,  170  Ala.  102,  But  see  Ex  parte  Fbster,  44  Tex. 
64  So.  271,  Ann.  Cas.  1912C  950  and  Crim.  423,  71  S.  W.  593,  100  A.  S.  R. 
note.  866,  60  L.R.A.  631,  in  which  it  is  held 

Notes:  35  L.R.A.(N.S.)  882;  5  Ann.  that  a  person  who  \i  committed  for 

Cas.    552.  contempt  to  the  custody  of  the  sheriff, 

And  see  Bail  akd  Recognizakcb,  who  does  not  confine  him  in  jail,  but 

vol.  3,  p.  31  et  se^.  allows  him  the  liberty  of  the  city,  with 

17.  Mackenzie  v.  Barrett,  141  Fed,  the   understanding  thrt   he   is   at   aU 
964,  73   C.   C.  A.  280,  5  Ann.   Cas.  times  amenable  to  the  sheriff's  custody, 
551  and  note.  is  so  deprived  of  his  liberty  and  free- 
In  Texas,  however,  it  has  been  held  dom  of  action,  as  to  entitle  him  to 

repeatedly  that  though  an   applicant  a  writ  of  habeas  corpus  to  be  relieved 
for  a  writ  of  habeas  corpus  is  in  jail  of  such  restraint, 
at  the  time  the  application  is  made       20.  Ex  parte   Ford,  160   Cal.   334, 
and   heard,   if   an   appeal   is   entered   116  Pac.  757,  Ann.  Cas.  1912D  1267, 
the  suit  for  the  writ  will  be  abated   35  L.R.A.(N.S.)  882. 
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test  the  jurisdiction  of  such  inagistiiate  to  commit  him,  by  a  writ  of 
babeas  corpus ;  ^  and  it  has  frequently  been  held  that  in  the  absence 
of  any  legal  evidence  whatever  that  a  crime  has  been  committed,  or 
that  the  prisoner  was  guilty  thereof,  the  magistrate  is  without  juris- 
diction to  issue  an  order  of  commitment,  and  the  prisoner  is  entitled ' 
to  the  writ  of  habeas  corpus  to  ascertain  such  facts  and  to  obtain  his 
discharge.'  Accordingly  it  has  been  held  that  where  the  statute  for- 
bids a  conviction  for  felony  upon  the  uncorroborated  testimony  of 
an  accomplice,  such  evidence  alone  is  not  suthcient  to  justify  a  magis- 
trate in  committing  a  prisoner  for  trial  for  a  felony,  and  he  is  entitled 
to  his  discharge  upon  habeas  corpus.*  So,  if  the  evidence  certified 
by  the  committing  magistrate  fails  to  show  the  venue,  it  has  been 
held  that  the  commitment  is  fatally  defective  and  his  jurisdiction  to 
make  such  order  may  be  attacked  by  habeas  corpus.^  It  is  the  general 
rule,  however,  that  a  person  held  under  proper  process  to  answer  for 
an  offense  can  have  no  inquiry  as  to  his  guilt  or  innocence  on  habeas 
corpus,*  and  if  the  examining  court  or  magistrate  has  jurisdiction  of 
the  person  and  of  the  crime  charged,  the  fact  that  the  commiUnent 
issued  by  such  court  or  magistrate  is  informal,  defective  or  erroneous 
is  not  a  ground  which  entitles  the  prisoner  to  his  discharge  upon 
habeas  corpus.  A  good  commitment  may  be  substituted  even  after 
the  hearing  on  the  writ.* 

12«  Failure  to  Indict  and  Denial  of  Speedy  TriaL— *Where  a  person 
who  lias  been  held  to  answer  upon  a  criminal  charge  is  not  indicted 
at  the  proper  term  of  court — usually  the  next  term  after  his  commit- 
ment— he  is  entitled  to  be  discharged  on  habeas  corpus,  unless  good 
cause  is  shown  for  his  further  detention.^  So  also  it  is  generally  held 
that  the  remedy  of  a  defendant  accused  of  crime,  and  who  has  been 
denied  a  speedy  tnal,  or  has  not  been  brought  to  trial  within  the  time 
prescribed  by  law,  is  not  coniSned  to  an  appeal  or  writ  of  error,  but 
he  may  obtain  relief  by  habeas  corpus,*  though  there  are  decisions 

to  the  effect  that  habeas  corpus  is  not  an  available  remedy  for  one 

« 

1.  Note :  100  A.  S.  R.  29.  N.  E.  383, 10  Ann.  Cas.  309,  U  L.R. A. 

2.  Com.  V.  Shortall,  206  Pa.  St.  165,    (N.S.)  528. 

65  Atl.  952,  98  A.  S.  R.  759,  65  L.R.A.       3.  State  v.  Smith,  138  Ala.  lU,  36 
193;  State  v.  Huogiii,  110  Wis.  189,   So.  42,  100  A.  S.  R.  26. 
85  N.  W.  1046,  62  L.R.A.  700.  4.  Note :  100  A.  S.  R.  30. 

Note:  100  A.  S.  R.  30,  33.  6.  See  infra,  par.  61. 

The    question,     always,     most     be       6.  Note:  100  A.  S.  B.  34,  35. 
whether  the  magistrate  acquired  juris^       7.  Note:  100  A.  S.  R.  34. 
dietioQ  to  cause  an  arrest  of  the  per-       8.  In  re  Begerow,  133  Cal.  349,  65 
son,  and  the  court,  upon  the  habeas   Pac.  828,  85  A.  S.  R.  178  and  note, 
corpus  proceeding,  wiU  look  back  of  56  L.R.A.  513;  Ex  parte  Ford,  160 
)d8  warrant  and  see  if  the  facts  stated   Cal.   334,   116    Pae.    757,   Ann.    Cas. 
in  the  depositions  of  the  proseentor  1912D  1267  and  note,  36  L.B.A.(N^.) 
and  his  witnesses  support  liis  wanrant.   882. 
People  V.  Moss,  187  N.  T.  410,  80       Notei  100  A.  S.  B.  34. 
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to  whom  a  speedy  trial  Ls  denied.*  The  reason  for  holding  that  habeas 
corpus  will  lie  on  the  overruling  by  the  trial  court  of  a  motion  to 
discharge  a  defendant  in  a  criminal  action  for  failure  to  grant  him  a 
speedy  trial  is  that  such  proceeding  is  the  only  one  whicli  affords 
him  immediate  relief.  If  his  only  remedy  was  by  appeal  from  the 
motion  he  would  continue  to  remain  wrongfully  restrained  of  his 
liberty  until  the  case  was  tried  and  judgment  rendered,  as  until  then 
an  appeal  could  not  be  taken.**^  While. in  a  number  of  jurisdictions 
the  practice  is  for  a  defendant  in  a  criminal  action  who  is  not  brought 
to  trial  within  the  constitutional  or  statutory  period  to  seek  relief 
by  applying  to  another  court  for  a  writ  of  habeas  corpus,  in  others, 
due  generally  to  statutory  provisions,  the  practice  is  to  bring  habeas 
corpus  proceedings  in  the  trial  court  for  relief.^^  In  practically  all 
the  cases  in  which  relief  by  habeas  corpus  has  been  sought  the  usual 
procedure  is  first  to  make  application  in  the  trial  court  for  a  discharge, 
and  in  a  number  of  instances  it  has  been  held  that  the  desired  relief 
will  not  be  granted  unless  it  appears  that  such  application  to  the  trial 
court  has  been  made  and  improperly  denied.^*  In  order  to  be  entitled 
to  relief  by  habeas  corpus  on  the  ground  of  the  denial  of  the  right 
to  a  speedy  trial,  the  delay  must  have  been  caused  by  the  state  and 
not  by  the  defendant  or  with  his  consent,  nor  will  he  be  entitled  to  his 
discharge  where  there  was  a  mistrial  or  where  the  delay  in  the  trial 
was  made  necessary  by  the  law  itself,  as  in  the  ease  of  proper  con- 
tinuances for  want  of  time  to  try  the  case  or  other  good  cause.^* 

13.  Defective  or  Insufficient  Indictment. — ^The  ^a,tement  of  some 
offense  known  to  the  law  is  essential  to  the  jurisdiction  of  the  court, 
and  is  therefore  a  fact  which  may  be  inquired  into  on  habeas  corpus^ 
and  if  it  appears  from  the  face  of  the  indictment,  informatian  or  com- 
plaint that  it  fails  to  state  a  crime,  detention  thetmmder  may  be  re- 
lieved against  as  being  without  jurisdiction.^^  So  if  the  relator  is 
being  prosecuted  for  an  offense  over  which  the  ccairt  to  whioh.he  is 
held  to  answer  has  no  jurisdiction,  he  is  entitled  to  his  discfaarge.^^ 
On  the  other  hand,  it  is  well  settled  that  althpugh  the  indictment 
under  which  the  prisoner  is  held  in  custody  is  defective,  yet  he  is 
not  entitled  to  his  discharge  upon  habeas  corpus  if  enough  appears 
from  the  face  of  the  indictment  to  charge  him  with  a  crime.**    And 

9.  Note:  Ann.  Cas.  1912D  1274.         37  Pac.  402,   42  A.   S.  R.  129  and 

10.  Notes:  85  A.  S.  B.  202;  Ann.  note;  Ex  parte  Prince,  27  Fla.  196, 
Cas.  1912D  1274.  0  Sik  659,  26  A.  S.  R.  67;  Com.  v. 

11.  Note:  Ann.  Cas.  1912D  1273.       Ketner,  92  Pa.  St.  372,  37  Am.  R<^. 

12.  Ex  parte  Ford,  160  Cal.  334, 116  692. 

Pac.  757,  Ann.  Cas.  1912D  1267  and       Note:  100  A.  S.  R.  36. 
note,  35  L.R.A.(N.S.)   882.  16.  Com.  v.  Ketner,  92  Pa.  St.  372, 

Note:  85  A.  S.  R.  203.  37  Am.  Rep.  692. 

13.  Note:  85  A.  S.  R.  203.  16.  Note!  100  A.  S.  R.  35. 

14.  Ex  parte  Maier,  103  Cal.  476, 
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where  an  indictment  has  been  found  which  although  subject  to  attack 
and  overthrow  upon  demurrer  contains  enough  to  show  that  an  offense 
has  been  committed  of  which  the  court  has  jurisdiction,  the  party 
charged  cannot  be  discharged  on  writ  of  habeas  corpus,  but  will  be 
remitted  to  the  court  in  which  the  indictment  is  pending  for  such 
proceedings  as  the  law  may  warrant  by  way  of  defense ;  ^'  nor  will 
the  fact  that  the  grand  jury  that  found  the  indictment  was  illegal  be 
considered  upon  a  hearing  of  habeas  corpus,  but  the  court  will  stand 
upon  the  indictment.*^  The  writ  cannot  be  used  as  a  substitute  for 
a  demurrer  or  a  motion  to  quash.**  In  some  jurisdictions  it  is  ex- 
pressly provided  by  statute  that  no  person  can  be  discharged  from 
imprisonment  under  the  habeas  corpus  act,  who  is  imprisoned  on  an 
indictment,  or  by  virtue  of  process  to  enforce  such  indictment,  and 
it  would  seem  necessarily  to  result  that  under  such  statute  defects  in 
the  indictment  will  not  be  inquired  into  on  habeas  corpus.'* 

14.  Restraint  of  Alleged  Fugitive  Pending  Extradition. — ^In  order 
that  a  person  may  be  lawfully  held  for  extradition  certain  jurisdic- 
tional facts  must  appear,*  and  in  habeas  corpus  proceedings  where 
the  prisoner  is  arrested  and  held  for  extradition  the  court  may  properly 
inquire  as  to  the  existence  of  such  jurisdictional  facts.*  So  the  ques- 
tion of  the  identity  of  the  prisoner  with  the  person  named  in  the 
warrant  of  extradition  is  always  open,  and  unless  such  identity  is 
in  some  way  established  he  is  entitled  to  his  discharge.*  The  courts 
in  a  habeas  corpus  proceeding  of  this  kind  cannot  however  go  into 
a  trial  of  the  merits  of  the  cause  and  are  not  allowed  to  inquire  as  to 
the  guilt  of  the  prisoner,  but  their  jurisdictional  powers  are  limited 
to  a  determination  on  the  sufficiency  of  the  papers  and  the  identity 
of  the  prisoner,  and  if  the  requisite  jurisdictional  facts  are  found  to 
exist  the  prisoner  is  not  entitled  to  his  discharge.*  The  discharge  on 
habeas  corpus  of  a  person  arrested  on  a  warrant  of  a  state  court  as  a 
fugitive  from  the  justice  of  a  state  of  which  he  is  a  native-born 
citizen,  when  claimed  on  the  ground  that  he  holds  a  consular  office^ 
may  be  denied  by  a  federal  court  when  his  consular  office  has  ter- 
minated at  the  date  of  the  order  of  denial,  although  it  existed  at  the 
time  of  his  arrest  and  when  the  petition  for  the  Writ  was  filed.^ 

17-  Ex  parte  Prince,  27  FU.  193,       Note:  100  A.  S.  R.  36. 
9  So.  659,  26  A.  S.  E.  67  and  note.  8.  See  Extradition,  vol.  11,  p.  735. 

.    18.  Note;   100  A.   S.   R.   36.-  4.  In  re  Luia  Oteiza  y  Cortes,  136 

19.  Ex  parte  Prince,  27  Fla.  196,  U.  8.  330,  10  S.  Ct.  1031,  34  U.  S.    . 
9  So.  6oJ^,  26  A,  S.  R.  67.    And  see  (L.  ed.)  464;  Kurtz  v.  State,  22  Fla. 
Indictmbnts     and      Informations;  36,  1  A.  S.  R.  173. 

Motions.  Note :  100  A.  S.  R.  36. 

20.  Note:  100  A.  S.  R.  35.  And  see  infra,  par.  65-67. 

1.  See  EXTBAWTION,  vqL  11,  p.  730       5.  lasigi  v.  Van  de  Carr,  166  U.  S. 
€t  seq.  •  391,  17  S.  Ct.  595,  41  U.  S.  (L.  ed.) 

2.  Kurtz  V.   State,  22  Fla.   36,  1   1045. 

A.  S.  R.  173. 
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Rtshaint  under  Judgment  or  Order  of  Court 

15.  Errors  and  Irregularities  in  Proceedings  or  Judgment  Gener^ 
ally. — The  writ  of  habeas  corpus  is  not  designed  to  interrupt  the 
orderly  administration  of  the  laws  by  a  competent  court  acting  within 
the  limits  of  its  jurisdiction,*  but  is  available  only  for  the  purpose  of 
relieving  from  illegal  restraint,'  and  persons  restrained  of  their  liberty 
by  virtue  of  the  final  judgment  of  any  competent  tribunal  or  by 
virtue  of  any  execution  issued  thereon  are  excluded,  generally  speak- 
ing, from  the  benefits  of  the  writ,  as  such  persons  are  not  illegally 
restrained,  but  are  deprived  of  their  liberty  by  due  process  of  law.* 
Proceedings  on  habeas  corpus  to  obtain  release  from  custody  under 
final  judgment  being  in  the  nature  of  a  collateral  attack,*  the  writ 
deals  only  with  such  radical  defects  as  render  the  proceeding  or  judg- 
ment absolutely  void,^*  and  cannot  have  the  effect  of  an  appeal,  writ 
of  error,  or  certiorari,  for  the  purpose  of  reviewing  mere  wror  and 
irregularities  in  the  proceedings  leading  up  to  the  final  judgment  or 
sentence  of  a  court  of  competent  jurisdiction  by  virtue  of  which  the 
prisoner  is  committed,^^  nor  are  mere  defecte  in  the  judgment  or 

6.  Hoyey  v.  Sheffner,  16  Wyo.  254,  U.  S.  782,  7  S.  CL  780,  30  U.  S.  (L. 
93  Pac.  305,  126  A.  S.  R.  1037,  15  ed.)  824;  Benson  v.  McMahon,  127  U. 
Ann.  Cas.  318,  15  L.R.A.(N.S.)  227.   S.  457,  8  S.  Ct,  1240,  32  U.  S.   (L. 

Note:  87  A.  S.  R.  169.  ed.)  234;  In  re  Coy,  127  U.  S.  731, 

7.  See  supra,  par.  2.  8    S.    Ct.   1263,   32   U.    S.    (L.   ed.) 

8.  Note:  87  A.  S.  R.  169.  •  274;  Ex  parte  Terry,  128  U.  S.  289, 

9.  Nielsin,  Petitioner,  131  U.  S.  176,  9  S.  Ct.  77,  32  U.  S.  (L.  ed.)  405; 
9  S.  Ct.  672,  33  U.  S.  (L.  ed.)  118;  Davis  v.  Beason,  133  U.  S.  333,  10 
In  re  Frederich,  149  U.  S.  70,  13  S.  S.  Ct.  299,  33  U.  S.  (L.  ed.)  637; 
Ct.  793,  37  U.  S.  (L.  ed.)  653;  Wil-  In  re  Wi^ht,  134  U.  S.  136,  10  S. 
liams  V.  Hert,  157  Ind.  211,  60  N.  E.  Ct.  487,  33  U.  S.  (L.  ed.)  865;  In 
1067,  87  A.  S.  R.  203.  And  see  re  Lane,  135  U.  S.  443,  10  S.  Ct 
Judgments.  760,  34  U.   S.    (L.  ed.)    219;   In  re 

10.  Ex  parte  Mooney,  26  W.  Va.  Luis  Oteizai  y  Cortes,  136  U.  S.  330, 
36,  53  Am.  Rep.  59.  And  see  infra,  10  S.  Ct.  1031,  34  U.  S.  (L.  ed.)  464; 
par.  17.  Stevens  v.  Fuller,  136  U.  S.  468,  10 

11.  Ex  parte  Parks,  93  U.  S.  18,  S.  Ct.  911,  34  U.  S.  (L.  ed.)  461; 
23  U.  S.  (L.  ed.)  787;  Ex  parte  Reed,  In  re  Jugiro,  140  U.  S.  291,  11  S. 
100  U.  S.  13,  25  U.  S.  (L.  ed.)  538;  Ct.  770,  35  U.  S.  (L.  ed.)  510;  Smiler 
Ex  parte  Virginia,  100  U.  S.  339,  25  v.  Bush,  140  U.  S.  698,  11  S.  Ct. 
U.  S.  (L.  ed.)  676;  Ex  parte  Siebold,  1028,  35  U.  S.  (L.  ed.)  755;  Homer 
100  U.  S.  371,  25  U.  S.  (L.  ed.)  717;  v.  United  States,  143  U.  S.  670,  12 
Ex  parte  Rowland,  104  U.  S.  604,  26  S.  Ct:  522,  36  U.  S.  (L.  ed.)  266; 
U.  S.  (L.  ed.)  861;  Ex  parte  Yar-  In  re  Schneider,  148  U.  S.  162,  13  S. 
brough,  110  U.  S.  651,  4  S.  Ct.  152,  Ct.  572,  37  U.  S.  (L.  ed.)  406;  In 
28  U.  S.  (L.  ed.)  274;  Ex  parte  re  Frederich,  149  U.  S.  70,  13  S.  Ct 
Crouch,  112  U.  S.  178,  5  S.  Ct.  96,  793,  37  U.  S.  (L.  ed.)  653;  Ib  ro 
28  U.  S.  (L.  ed.)  690;  Ex  parte  Bige-  Tyler,  149  U.  S.  164,  13  S.  Ct.  785, 
low,  113  U.  S.  328„  5  S.  Ct.  542,  28  37  U.  S.  (L.  ed.)  689;  In  re  Swan, 
U.  S.  (L.  ed.)  1005;  Ex  parte  Wilson,  150  U.  S.  637,  14  S.  Ct.  225,  37 
114  U.  S.  417,  5  S.  Ct.  935,  29  U.  S.  tJ.  S.  (L.  ed.)  1207;  United  States 
(L.  ed.)   89;  Ex  parte  Harding,  120  v.  Pridgeon,  153  U.  S.  48,  14  S.  Ct 
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sentence  iteelf,  or  irregularities  after  it  is  pronounced^  reviewable  in 

746,  38  U.  S.  (L.  ed.)  631;  Pepke  v.  Ex  parte  Spencer,  228  U.  S.  652,  33 

Cronan,.155  tJ.  S.  100,  15  S.  Ct.  34,  S.  Ct.  709,  57  U.  S.   (L.  ed.)  1010; 

39  U.  S.   (L.  ed.)   84;  In  re  Chap-  Charlton  v.  KeUy,  229  U.  S.  447,  33 

man,  156  U.  S.  211,  15  S.  Ct.  331,  S.  Ct.  945,  57  U.  S.   (L.  ed.)   1274, 

39  U.  S.   (L.  ed.)   401;  In  re  Belt,  46  L.R.A.(N.S.)  397;  Henry  v.  Hen- 

159  U.  S.  95,  15  S.Ct.  987,  40  U.  S.  kd,  235  U.  S.  219,  35  S.  Ct.  54,  59 

(L.  ed.)  88;  Omelas  v,  Ruiz,  161  U.  U.  S.   (L.  ed.)   203;  Stevens  v.  Mc- 

S.  502,  16  S.  Ct.  689,  40  U.  S.  (L.  Claugbry,  207  Fed.  18,  125  C.  C.  A. 

ed.)    787;   In   re  Eckart,  166  U.   S.  102,  51  L.R.A.(N,S.)   390;  Ex  parte 

481,  17  S.  Ct.  638,  41  U.  S.  (L.  ed.)  Foote,  70  Ark.  12,  65  S.  W.  70G,  91 

1085;  In  re  Lennon,  166  U.  S.  548,  A.  S.  R.  63;  Ex  parte  Byles,  93  Ark. 

17  S.  Ct.  658,  41  U.  S.  (L.  ed.)  1110;  612,  126  S.  W.  94,  37  L.R.A.(N.S.) 
Crossley  v.  California,  168  U.  S.  640,  774;  Ex  parte  Gibson,  31  Cal.  619,   ' 

18  S.  Ct.  242,  42  U.  S.  (L.  ed.)  610;  91  Am.  Dee.,  546;  Ex  parte  McLaugh^ 
Tinsley  v.  Anderson,  171  U.  S.  101,  lin,  41  Cal.  211,  10  Am.  Rep.  272; 
18  S.  Ct.  805,  43  U.  S.  (L.  ed.)  91;  Ex  parte  Spencer,  83  Cal,  460,  23 
Andersen  v.  Treat,  172  U.  S.  24,  19  Pac.  395,  17  A.  S.  R.  266;  In  re 
S.  Ct.  67,  43  U.  S.  (L.  ed.)  351;  Pope  joy,  26  Colo.  32,  55  Pac.  1083, 
In  re  McKenzie,  180  U.  8.  536,  21  S.  77  A.  S.  R.  222;  Martin  v.  District 
Ct.  468,  45  U.  S.  (L.  ed.)  657;  Storti  Court,  37  Colo.  110,  86  Pac.  82,  119 
V.  Massachusetts,  183  U.  S.  138,  22  A.  S.  R.  262;  Ex  parte  Prince,  27 
S.  Ct.  72,  46  U.  S.  (L.  ed.)  120;  Fla.  196,  9  So.  659,  26  A.  S.  R.  67; 
Terlinden  v.  Ames,  184  U.  S.  270,  Ex  parte  Senior,  37  Fla.  1, 19  So.  652, 
22  S.  Ct.  484,  46  U.  S.  (L.  ed.)  534;  32  L.R.A.  133;  Bronk  v.  SUte,  43 
McClaughry  v.  Deming,  186  U.  S.  49,  Fla.  461,  31  So.  248,  99  A.  S.  R.  119 ; 
22  S.  Ct.  786,  46  U.  S.  (L.  ed.)  1049;  People  v.  Barrett,  203  Bl.  99,  67  N, 
Dimmick  v.  Tompkins,  194  U.  S.  540,  E.  742,  96  A.  S.  R.  296;  Nangle  v. 
24  S.  Ct.  780,  48  U.  S.  (L.  ed.)  1110;  Heider,  225  111.  347,  80  N.  E.  291, 
Biggins  V.  United  States,  199  U.  S.  11  L.R.A.{N.S.)  257;  McLaughlin  v. 
547,  26  S.  Ct.  147,  50  U.  8.  (L.  ed.)  Etehiaon,  127  Ind.  474,  27  N.  E.  152, 
303;  Felts  v.  Murphy,  201  U.  S.  123,  22  A.  S.  R.  658;  Smith  v.  Clausmeier, 
26  S.  Ct.  366,  50  U.  S.  (L.  ed,)  689;  136  Ind.  105,  35  N.  E.  904,  43  A.  S. 
Valentine  v;  Mercer,  201  U.  S.  131,  R.  311;  Williams  v.  Hert,  157  Ind. 
26  S.  Ct.  368,  50  U.  S.  (L.  ed.)  693;  211,  60  N.  E.  1067,  87  A.  S.  B.  203; 
Ex  parte  Moran,  20i>  U.  S.  96,  27  S.  Welty  v.  Ward,  164  Ind.  457,  73  N, 
Ct.  25,  51  U.  S.  (U  ed.)  105;  Kaizo  E.  889,  3  Ann.  Cas.  556;  Ex  parte 
V.  Henry^  211  U.  S.  146,  29  S.  Ct,  Hulman,  28  la.  88,  4  Am.  Rep.  159; 
41,  53  U.  S.  (L.  ©d.)  125;  Toy  Toy  v.  In  re  Morris,  39  Kan.  28,  18  Pac. 
Hopkins,  212  U.  S.  542,  29  S.  Ct.  416,  171,  7  A.  S.  R.  512  and  note;  In  re 

53  U.  S.  (L.  ed.)  644;  Peckham  v.  VitaJi,  153  Mich.  514,  116  N.  W.  1066, 
Henkel,  216  U.  S.  483,  30  S.  Ct.  255,  126  A.  S.  R.  535;  SUte  v.  Kinmore, 

54  U.  S.  (L.  ed.)  579;  Harlan  v.  54  Minn.  135,  55  N.  W.  830,  40  A.  S. 
McGourin,  218  U.  S.  442,  31  S.  Ct.  R.  305;  State  v.  McMahon,  69  Minn. 
44,  54  U.  S.  (L.  ed.)  1101,  21  Ann.  265,  72  N.  W.  79,  38  L.R.A.  675; 
Cas.  849;  In  re  Gregory,  219  U.  S.  State  v.  Bailey,  106  Minn.  138,  118 
210,  31  S.  Ct.  143,  55  U.  S.  (L.  ed.)  N.  W.  676,  130  A.  S.  B.  592,  16  Ann. 
184;  Wise  v.  Henkd,  220  U.  S.  556,  Cas.  338,  19  L.R.A.(N.S.)  775;  North- 
31  S.  Ct.  599,  55  U.  S.  (L.  ed.)  581;  foss  v.  Welsh,  116  Minn.  62,  133  N. 
Glasgow  V.  Moyer,  225  U.  S.  420,  32  W.  82,  Ann.  Cas.  1913A  1257,  36 
S.  Ct.  753,  56  U.  S.  (L.  ed.)  1147;  L.R.A.(N.S.)  578;  State  v.  Wolfer, 
McNamara  v.  Henkol,  226  U.  S.  520,  119  Minn.  368,  138  N.  W.  315,  Ann. 
33  S.  Ct.  146,  57  U.  S.  (h.  ed.)  330;  Cas.  1914A  1248,  42  L.R.A.(N.S.) 
Johnson  v.  Hoy,  227  U.  S.  245,  33  978:  Ex  parte  Adams,  25  Miss.  883, 
S*  Ct.  240,  57  U.  S.   (L.  ed.)   497;  59  Am.  Dec.  234;  Scott  v.  State,  70 
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this  manner.**  If  the  court  has  jurisdiction  of  the  person  and  the 
subject  matter,  and  could  render  a  judgment  upon  a  showing  of  any 
sufficient  state  of  facts,  any  judgment  which  it  may  render,  however 
erroneous,  irregular  or  unsupported  by  evidence,  will  be  sustained  as 
against  an  attack  by  habeas  corpus.*'    This  rule  applies  to  inferior 

Miss.  247,  11  So.  657,  35  A.  S.  R.  stick,  3  Wash.  672,  29  Pac.  350,  28 

649;  Ex  parte  Mitchell,  104  Mo.  121,  A.  S.  R.-80;  In  re  Maney,  20  Wash. 

16  S.  W.  118,  24  A.  S.  R.  344}  Ex  509,  55  Pac.  930,  72  A.  S.  R.  130; 

parte  Neet,  157  Mo.  527,  57  S.  W.  In  re  Russell,  40  Wash.  244,  82  Pac. 

1025,  80  A.  S.  R.  638;  In  re  Fanton,  290,  111  A.  S.  R.  910;  In  re  Milecke, 

55  Neb.  703,  76  N.  W.  447,  70  A.  S.  52  Wash.  312,  100  Pac.  743,  132  A. 

R.  418;  Michaelson  V.  Beeraer,  72Neb.  S.  R.  968,  21  L.R.A.(N.S.)   259;  Ex 

761,   101   N.   W.   1007,   9   Ann.    Cas.  parte  Mooney,  26  W.  Va.  36,  53  Am. 

1181;  Ex  parte  Gafford,  25  Nev.  101,  Rep.  59;  Ex  parte  Mylius,  61  W.  Va. 

57   Pac.   484,  83   A.   S.   R.   568;    Ex  405,  56  S.  E.  602,  11  Ann.  Cas.  812, 

parte  Dela,  25  Nev.  346,  60  Pac.  217,  10    L.R.A.{N.S.)    1098;    Franklin   v. 

83  A.  S.  R.  603;  Ex  parte  Brecken-  Brown,  73  W.  Va.  727,  81  S.  E.  405, 

ridge,  34  Nev.  275,  118  Pac.  687,  Ann.  L.R.A.1915C  557;  In  re  Staff,  63  Wis. 

Cas.   1914B   871;    Clifford  v.   Heller,  285,  23  N.  W.  587,  53  Am.  Rep.  285; 

63  N.  J.  L.  105,  42  Atl.  155,  57  L.R.A.  In  re  McDonald,  74  Wis.  450,  43  N. 

312;   Ex  parte   Cica,  18  N.  M.  452,  W.  148,  17  A.  S.  R.  174;   SUte  v. 

137   Pac.   598,   51   L.R.A.(N.S.)    373  Noyes,  87  Wis.  340,  58  N.  W.  386, 

and  note;  People  v.  Mensching,  187  41  A.  S.  R.  45,  27  L.R.A.  776;  State 

N.  Y.  8,  79  N.  E.  884,  10  Ann.  Cas.  v.  Huegin,  110  Wis.  189,  85  N.  W. 

101,  10  L.R.A.(N.S.)  625:  Ledford  v.  1046,  62  L.R.A.  700;  State  v.  Whitch- 

Emerson,   143   N.    C.   527,  55   S.   E.  er,  117  Wis.  668,  94  N.  W.  787,  98 

969,   10  L.R.A. (N.S.)    362;    State   v.  A.  S.  R.  968;  Servonitz  v.  State,  133 

Barnes,  22  N.  D.  18,  132  N.  W.  215,  Wis.  231,  113  N.  W.  277,  126  A.  S. 

Ann.  Cas.  1913E  930,  37  L.R.A.(N.S.)  R.  955;  Miskimmons  v.  Shaver,  8  Wyo. 

114;  Ex  parte  Shaw,  7  Ohio  St.  81,  392,   58    Pac.   411,    49    L.R.A.    831; 

70  Am.  Dec.  55;  Ex  parte  McKnight,  Younger  v.  Hehn,  12  Wyo.  289,  75 

48  Ohio  St.  588,  28  N.  E.  1034,  14  Pac.  443,  109  A.  S.  R.  986;  Hovey  v. 

L.R.A.   128;   In  re  Unger,   22   Okla.  Sheffner,  16  Wyo.  254,  93  Pac.  305, 

755,  98  Pac.  999,  132  A.  S.  R.  670;  125  A.  S,  R.  1037,  15  Ann.  Cas.  318, 

Ex  parte  Johnson,  1  Okla.  Crim.  286,  15     L.R.A.(N.S.)     227;     Ex     part« 

97  Pac.  1023,  129  A.  S.  R.  857;  Ex  Jacques  Besset,  6  Q.  B.  481,  61   E. 

parte  Justus,  3  Okla.  Crim.  338,  105  C.  L.  481,  14  L.  J.  M.  C.  17,  9  Jur. 

Pac.  1119,  25  L.R.A.(N.S.)    483;   In  6e,  12  Eng.  Rul.  Cas.  487. 
re  Tallev,  4  Okla.  Crim.  398,  112  Pac.       Notes:  26  Am.  Dec.  40;  23  A.  S. 

.36,  31  L.R.A.(N.S.)    805;   Barton  v.  R.  110;  87  A.  S.  R.  171, 172;  1  L.R.A. 

Saunders,  16   Ore.   51,  16   Pac.   921,  699;    39   L.R.A.   454;   11   Ann.    Cas. 

8   A.   S.   R.   261;  Com.   v.  Lacky,  1  1055. 

Watts    (Pa.)    66,   26   Am.    Dec.    37;       12.  Note:  87  A.  S.  R.  171.      And 

In  re  Williamson,  26  Pa.  St.  9,  67  Am.  see  infra,  par.  26,  27,  28. 
Dec.  374;  Com.  v.  Ketner,  92  Pa.  St.       IS.  Ex  parte  Parks,  93  U.  S.  18, 

372,  37  Am.  Rep.  692;  Ex  parte  Keel-  23  U.  S.  (L.  ed.)  787;  Ex  parte  Bige- 

er,  45  S.   C.  537,  23   S.  E.  865,  55  low,  113  U.  S.  328,  5  S.  Ct.  542,  28 

A.  S.  R.  785,  31  L.R.A.  678;   State  U.  S.  (L.  ed.)  1005;  Savin,  Petitioner, 

V.   Pratt,   20  S.  D.   440,  107  N.   W.  131  U.  S.  267,  9  S.  Ct.  699,  33  U. 

538,   11    Ann.    Cas.    1049    and   note;  S.  (L.  ed.)  150;  Davis  v.  Beason,  133 

State  V.  Endsley,  122  Tenn.  647,  126  U.  S.  333,  10  S.  Ct.  299,  33  U.  S.  (L. 

S.  W.  103,  135  A.  S.  R.  886;  Ex  parte  ed.)    637;    Homer   v.   United   States, 

Warfield,  40   Tex.   Crim.   413,  50    S.  143  U.  S.  570,  12  S.  Ct.  522,  36  U.  S. 

W.  933,  76  A.  S.  R.  724;  In  re  Perm-  (L.  ed.)  266;  In  re  Eckart,  166  U.  S. 
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oourte,  and  the  judgment  of  an  inferior  court,  such  as  si  police  court, 
mayors,  magistrates,  or  justices,  having  jurisdiction  conferred  by  law 
to  try  and  dispose  of  a  criminal  case,  is  as  conclusive  and  rests  upon  the 
same  basis,  when  the  jurisdiction  has  attached,  as  the  adjudication  of 
any  other  common  law  courts*  This  rule  that  mere  errors  or  irregu- 
larities are  not  ground  for  habeas  corpus  has  been  held  to  apply 
though  no  appeal  or  writ  of  error  will  lie  to  the  judgment.^* 

16.  Illegal  Method  of  Obtaining  Jurisdiction  of  Person. — ^The  gen* 
oral  rule  is  that  habeas  corpus  will  not  lie  to  release  from  custody  one 
who  has  been  forcibly  and  illegally  brought  into  the  state  for  trial 
on  a  criminal  charge,*®  at  least  where  the  state  officers  had  nothing  to 
do  with  the  wrongful  act  of  bringing  him  into  the  state.*'  So,  also, 
though  there  is  authority  to  the  contrary,^®  the  rule  supported  by  the 

481,  17  S.  Ct.  638,  41  U.  S.  (L.  ed.)  Note:  87  A.  S.  R.  172. 

1085 ;  Ex  parte  Moran,  203  U.  S.  90,  16.  Mahon  v.  Justice,  127  U.  S.  700, 

27  S.  Ct.  25,  51  U.  S.  (L.  ed,)  105;  8  S.  Ct.  1204,  32  U.  S.  (L.  ed.)  283; 

Kaizo  V.   Henry,  211  U.   S.  146,   29  Cook  v.  Hart,  14C  U.  S.  183,  13  S. 

S.   Ct.   41,   53   U.   S.    (L.   ed.)    125;  Ct.  40,  36  U.  S.   (L.  ed.)  934;  Petti- 

In  re  Gregory,  219  U.  S.  210,  31  S.  bone  v.  Nichols,  203  U.  S.  192,  27  S. 

a.  143,  55  U.  S.   (L.  ed.)   184;  Ex  Ct.  Ill,  51  U.  S.  (L.  ed.)  148,  7  Ann. 

parte  Spencer,  83  Cal.  460,  23  Pac.  Gas.  1047;  Moyer  v.  Nichols,  203  U. 

395,  17  A.   S.   R.  266;  In  re  Bion,  S.  221,  27  S.  Ct.  121,  51  U.  S.   (L. 

59  Conn.  372,  20  Atl.  662,  11  L.R.A.  ed.)    160;   Ex   parte  Davis,   51   Tex. 

604  and  note;  People  v.  Barrett,  203  Crim.  608,  103  S.  W.  891,  14  Ann. 

111.   99,  67  N.  E.  742,  96  A.  S.   R.  Cos.  522, 12  L.R.A.(N.S.)  325. 

296:  Turner  v.  Conkey,  132  Ind.  248,  Note:  87  A.  S.  R.  191. 

31  N.  E.  777,  32  A.  S.  R.  251,  17  And  see   Extradition,  vol.   11,  p. 

L.R.A.  509;   ChUdren's  Guardians  of  721. 

Marion   County  v.   Shutter,  139  Ind.  17.  Ex  parte  Wilson,  63  Tex.  Crim. 

268,  34   N.   E.   665,   31   L.R.A.   740;  281,  140  S.  W.  98,  36  L.R.A.(N.S.) 

State  V.  Wolfer,  119  Minn,  368,  138  243.    But  see  In  re  Robinson,  29  Neb. 

N.   W.   315,   Ann.   Cas.   1914A  1248,  135,  45  N.  W.  267,  26  A.  S.  R.  378, 

42  L.R.A.(N.S.)  978;  Scott  v.  State,  8  L.R.A.  398,  in  which  it  was  held 

70  Miss.  247,  11  So.  657,  35  A.  S.  R.  that  where  a  person  is  arrested  in  one 

649;  Com.  v.  Kitner,  92  Pa.  St.  372,  state,  and  without  beings  extradited  is 

37  Am.  Rep.  692;  Ex  parte  Morgan,  forcibly  bronght  into  the  jurisdiction 

57  Tex.  Crim.  551,  124  S.  W.  99,  136  of  another  state  to  answer  to  a  crim* 

A.  S.  R.  996;  Ex  parte  Mooney,  26  inal  offense,  and  is  committed  to  jail 

W.  Va.  36,  53  Am.  Rep.  59;  Servo*  to  await  trial  on  such  charge, — be  is 

nitz  V.  State,  133  Wis.  231,  113  N.  W.  unlawfully  deprived  of  his  liberty,  and 

277,  126  A.  S.  R.  955.  is  entitled  to  be  discharged  on  habeas 

Notes:  26  Am.  Dec.  41;  51  L.R.A.  corpus. 

(N.S.)   374.  18.  Tennessee  v.  Jackson,  36  Fed. 

14.  McLaughlin  v.  Etcbison,  127  258,  1  L.R.A.  370,  in  which  it  wa.s 
Ind.  474,  27  N.  E.  152,  22  A.  S.  R.  held  that  a  person  who  has  been  con- 
658;  Turner  v.  Conkey,  132  Ind..  248,  vieted  in  a  state  court,  within  the  juris- 
31  N.  E.  777,  32  A.  S.  R.  251,  17  diction  of  which  he  had  been  brought 
LwR.A.  509;  Piatt  v.  Harrison,  6  la^  (Msly  by  extradition  proceedings  based 
79,  71  Am.  Dee.  389.  upon  an  affidavit  which  falsely  allege<l 

Note:  87  A.  8.  R.  199.  that  he  had  fled  from  that  state,  in 

15.  Ex  parte  Parks,  93  U.  S«.  18  which  state  he  had  in  fact  never  been, 
23  U.  S.  (L.  ed.)  787.  will  be  released. 
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majority  of  the  cases  is  that  any  illegality  in  the  extradition  proceed- 
ings upon  which  the  prisoner  is  brought  into  the  jurisdiction  does 
not  constitute  a  sufficient  ground  for  his  release  on  habeas  corpus.^* 

17.  Illegality  Rendering  Judgment  or  Order  Void  Generally.—- 
While,  as  just  seen,  it  is  well  settled  that  a  writ  of  habeas  corpus  can* 
not  be  permitted  to  perform  the  functions  of  an  appeal  or  writ  of  error 
to  review  the  errors  or  irregularities  of  a  court  of  competent  juris- 
diction,*® it  is  equally  well  established  that  if  the  judgment  under 
which  one  is  restrained  of  his  liberty  is  void  it  may  be  assailed  col- 
laterally,^ and  habeas  corpus  is  a  proper  remedy.'  The  jurisdiction 
of  a  court  or  judge  to  render  a  judgment  is  always  a  proper  subject 
of  inquiry  on  habeas  corpus,  and  is  in  fact  the  primary  and  generally 
the  only  question  open  to  inquiry ;  •  and  if  such  court  or  judge  had 
not  jurisdiction  to  render  it,  either  because  the  proceedings  or  the 
law  under  which  they  were  taken  are  unconstitutional,  or  for  any 
other  reason,  the  judgment  is  void,  and  one  who  is  imprisoned  under 
and  by  virtue  of  it  may  be  discharged  from  custody  on  habeas  corpus.* 

n 

5 

19.  Note:  12  L.R.A.(N.S..)  225,  226.   In  re  Frederich,  149  U.  S.  70,  13  S. 

20.  See  supra,  par.  15.  Ct.  793,  37  U.  S.  (L.  ed,)  653;  In  re 

1.  Nielsen,  Petitioner,  131  U.  S.  176,  Tyler,  149  U.  S.  164,  13  S.  Ct.  785, 
9  S.  Ct.  672,  33  U.  S.  (L.  ed.)  118.  37  U.  S.  (L.  ed.)  689;  In  re  Swan 
See  generally,  Judgments.  150  U.  S.  637,  14  S.  Ct.  225,  37  U.  S. 

2.  Ex  parte  Lange,  18  Wall.  163,  21  (L.  ed.)  1207;  In  re  Bonner,  151  U.  S. 
U.  S.  (L.  ed.)  872;  In  re  Dill,  32  Kan.  242,  14  S.  Ct.  323,  38  U.  S.  (L.  ed.) 
668,  5  Pac.  39,  49  Am.  Rep.  505.  149;  Bergemann  v.  Backer,  157  U.  S. 

Note:  87  A.  S.  R.  170.  655,  15  S.  Ct.  727,  39  U.  S.  (L.  ed.) 

3.  Ex  parte  Lange,  18  Wall.  163,  845;  Kaizo  v.  Henry,  211  U.  S.  146, 
21  U.  S.  (L.  ed.)  872;  Ex  parte  29  S.  Ct.  41,  63  U.  S.  (L.  ed.)  125; 
Parks,  93  U.  S.  18,  23  U.  S.  (L.  ed.)  Stevens  v.  McClaughry,  207  Fed.  18, 
787;  Ex  parte  Virginia,  100  U.S.  339,  125  C.  C.  A.  102,  51  L.R.A.(N.S.) 
25  U.  S.  (L.  ed.)  676;  Ex  parte  CarU.  390;  Bronk  v.  State,  43  Fla.  461,  31 
106  U.  S.  521,  1  S.  Ct.  535,  27  U.  So.  248,  99  A.  S.  R.  119;  Fisher  v. 
S.  (L.  ed.)  288;  Ex  parte  Yarbrough,  McGirr,  1  Gray  (Mass.)  1,  61  Am. 
110  U.  S.  651,  4  S.  Ct.  152,  28  U.  S.  Dee.  381 ;  Sennott's  Case,  146  Mass. 
(L.  ed.)  274;  Ex  parte  Bigelow,  113  489, 16  N.  E.  448,  4  A.  S.  R.  344;  State 
U.  S.  328,  5  S.  Ct.  542,  28  U.  S.  (L.  v.  Kinmore,  54  Minn.  135,  55  .N.  W. 
ed.)  1005;  In  re  Mavfield,  141  U.  S.  830,  40  A.  S.  R.  305;  Ex  parte  Arnold, 
107,  11  S.  Ct.  939,  35  U.  S.  (L.  ed.)  128  Mo.  256,  30  S.  W.  768,  1036,  49 
635 ;  In  re  Morris,  39  Kan.  28,  18  A.  S.  R.  557,  33  L.R.A.  386 ;  Ex  parte 
Pac.  171,  7  A.  S.  R.  512.  Smith,  135  Mo.  223,  36  S.  W.  628,  58 

Note:  87  A.  S.  R.  172.  A.  S.  R.  576  and  note,  33  L.R.A.  606; 

And  see  infra,  par.  59.  In  re  Shull,  221  Mo.  623,  121  S.  W. 

4.  Ex  parte  Parks,  93  U.  S.  18,  23  10,  133  A.  S.  R.  496;  Michaelson  v. 
U.  S.  (L.  ed.)  787;  Ex  parte  Yar-  Beemer,  72  Neb.  761,  101  N.  W.  1007, 
brough,  110  U.  S.  651,  4  S.  Ct.  152,  9  Ann.  Cas.  1181;  Ex  parte  Roberts, 
28  U.  S.  (L.  ed.)  274;  Ex  parte  Fi^k,  9  Nev.  44,  16  Am.  Rep.  1;  Ex  parte 
113  U.  S.  713,  5  S.  Ct.  724,  28  U.  S.  Cica,  18  N.  M.  452,  137  Pac.  598,  51 
(L.  ed.)  1117;  In  re  Snow,  120  U.  S.  L.R.A.(N.S.)  373;  Ex  parte  Shaw,  7 
274,  7  S.  Ct.  556,  30  U.  S.  (L.  ed.)  Ohio  St.  81,  70  Am.  Dec.  55;  Ex  parte 
658 ;  Nielson,  Petitioner,  131  U.  S.  176,  McKnight,  48  Ohio  St.  588,  28  N.  E. 
9  S.  Ct.  672,  33  U.  S.  (L.  ed.)  118;  1034,  14  L.R.A.  128;  Ex  parte  Justus, 
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While  some  of  the  earlier  decisions  inclined  to  the  view  that  when  a 
court  had  jurisdiction  of  the  subject  matter  and  of  the  person  of  the 
defendant  its  judgment  was  conclusive  on  habeas  corpus^*  it  is  now 
generally  conceded  that  in  order  to  render  a  judgment  immune  from 
attack  the  court  must  have  had  not  only  jurisdiction  of  the  subject 
matter,  and  of  the  person  of  the  defendant,  but  also  authority  to 
render  the  particular  judgment  in  question,  and  if  either  of  tfiese 
elements  is  wanting  the  judgment  is  fatally  defective  and  open 
to  collateral  attack.  Jurisdiction  to  render  the  particular  sentence 
imposed  is  deemed  as  essential  to  its  validity  as  jurisdiction  of  the 
person  or  subject  matter,*  and  a  judgment  or  sentence  of  an  entirely 
different  character  from  that  authorized  by  law  is  considered  void, 
and  one  restrained  of  his  liberty  thereunder  will  be  discharged  on 
habeas  corpus.'  The  question  whether  an  excessive  or  deficient  sen- 
tence is  a  ground  for  discharge  on  habeas  corpus  is  treated  else- 
where in  this  article.*  The  statutes  of  a  number  of  states  have 
provisions  to  the  general  effect  that  where  upon  the  return  of  the  writ 
of  habeal  corpus  it  shall  appear  that  the  person  alleged  to  be  restrained 
of  his  liberty  is  held  and  detained  by  virtue  of  a  final  judgment  of 
a  competent  court  of  civil  or  criminal  jurisdiction  or  by  virtue  of 
^y  execution  issued  upon  such  judgment  or  decree,  he  shall  be 

3  Okla.  Crim.  Ill,  104  Pac.  933,  25  leff,  28  Colo.  414,  63  Pac.  27,  89  A. 

LwR.A.(N.S.)  483;  In  re  Williamson,  S.  R.  216;  Ex  parte  Cox,  3  Idaho  530, 

28Pa.  St.9,  67Am.  Dec.  374;0'Haver  32  Pac.  197,  95  A.  S.  R.  29;  In  re 

V.  Montgomery,  120  Tenn.  448,  111  S.  Peterson,  19  Idaho  433,  113  Pac.  729, 

W.  449,  127  A.  S.  R.  1014;  Lacey  v.  33  L.R.A.(N.S.)  1067;  Sennott's  Case, 

Palmer,  93  Va.  159,  24  S.  E.  930,  57  146  Mass.  489,  16  N.  E.  448,  4  A.  S. 

A.  S.  R.  795,  31  L.R.A.  822;  In  re  R.  344;  Ex  parte  Creasy,  243  Mo.  679, 

Perinstick,  3  Wash.  672,  29  Pac.  350,  148  S.  W.  914,  41  L.R.A.(N.S.)  478; 

28  A.  8.  R.  80;  In  re  Staff,  63  Wis.  Ex  parte  Dela,  25  Nev.  346,  60  Pac. 

285,  23  N.  W.  587,  53  Am.  Rep.  285;  217,  83  A.  S.  R.  603;  People  v.  lis- 

Servonitz  r.  State,  133  Wis.  231,  113  comb,  60  N.  Y.  559,  19  Am.  Rep.  211 ; 

N.  W.  277, 126  A.  S.  R.  955;  Miskim-  Kingen  v.  Kelley,  3  Wyo.  566,  28  Pac. 

mons  V.  Shaver,  8  Wyo.  392,  58  Pac.  36,   15   L.R.A.   177;    Miskimmons   v. 

411,  49  L.R.A.  831.  Shaver,  8  Wyo.  392,  58  Pac.  411,  49 

Notes:  26  Am.  Dec.  42;  23  A.  S.  L.R.A.  831 ;  Younger  v.  Hehn,  12  Wyo. 

R.  110;  87  A.  S.  R.  172.  289,  75  Pac.  443,  109  A.  S.  R.  986; 

5.  Ex  parte  Watkins,  3  Pet.  193,  7  Hovey  v.  Sheffner,  16  Wyo.  254,  93 
U.  S.  (L.  ed.)  650;  Ex  parte  Cox,  3  Pac.  305,  125  A.  S.  R.  1037,  15  Ann. 
Idaho  530,  32  Pac.  197,  95  A.  S.  R.  Cas.  318,  15  L.R.A.(N.S.)  227. 

29 ;  Ex  parte  Bond,  9  S.  C.  80,  30  Am.  Notes :  87  A.  S.  R.  173 ;  51  L.R.A. 

Rep.   20;    Miskimmons   v.    Shaver,   8  (N.S.)  374,  375. 

Wyo.  392,  58  Pac.  411,  49  L.R.A.  831.  And  see  generally,  Judomekts. 

l^fote :  87  A.  S.  R.  173.  7.  Ex  parte  Burden,  92  Miss.  14,  45 

6.  Nielsen,  Petitioner,  131  U.  S.  176,  So.  1,  131  A.  S.  R.  511. 

9  S.  Ct.  672,  33  U.  S.  (L.  ed.)  118;       Notes:  7  Ann.  Cas.  145,  146. 

In   re   Mills,  135   U.    S.   263,   10   S.       And  see  cases  cited  in  the  next  pre 

Ct.  762,  34  U.  S.  (L.  ed.)  107;  In  re  ceding  note. 

Bonner,  151  U.  S.  242,  14  S.  Ct.  323,       8.  See  infra,  par.  27. 

38  U.  S.  (L.  ed.)  149;  Russell  v.  Shurt- 
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remanded  to  the  custody  of  the  oflScer.*  It  is  usually  held,  however, 
that  the  writ  of  habeas  corpus  cannot  be  abrogated,  or  its  efficiency 
curtailed,  by  legislative  action,^®  and  that  statutory  provisions  of  the 
kind  referred  to  mean  only  that  the  writ  will  not  lie  to  obtain  the 
discharge  of  one  in  custody  under  a  judgment  of  a  court  liaving 
jurisdiction  in  the  premises,  and  do  not  take  from  courts  the  power 
of  determining  on  habeas  corpus  whether  or  not  such  judgment  woa 
void  for  want  of  jurisdiction  in  the  court  rendering  it,  and  of  dis- 
charging the  prisoner  if  the  judgment  be  foimd  invalid.*^ 

18.  Conviction  under  Unconstitutional  or  Void  Statute  or  Ordi- 
nance.— A  number  of  courts  hold  that  the  constitutionality  of  a  stat^ 
ute  or  ordinance  is  not  a  proper  subject  of  investigation  on  habeas 
corpus,^^  and  base  their  concliojsions  on  the  ground  that  a  judge  or 
justice  having  jurisdiction  to  render  judgment  against  one  accused 
has  jurisdiction  to  decide  all  questions  involved  in  the  case  including 
the  constitutionality  of  the  law  or  ordinance  under  which  the  prose- 
cution was  instituted;  and  that  not  only  has  the  court  jurisdiction  to 
decide  this  question  but  it  is  its  duty  to  do  so  when  the  question  is 
raised,  and  if  it  decides  the  matter  erroneously  still  its  judgment 
is  not  void.  It  would  seem  that  this  latter  view  has  much  of  reason 
in  its  favor,  for  the  effect  of  granting  writs  of  habeas  corpus  in  such 
cases  is  to  allow  the  defendants  in  all  convictions  under  statutes  and 
ordinances,  the  validity  of  which  may  be  questioned,  to  come  directly 

9.  State  V.  Bailey,  106  Minn.  138,  582,  63  N.  E.  508,  88  A.  S.  R.  212; 
118  N.  W.  676,  130  A,  S.  R.  592,  16  Koepke  v.  Hill,  157  Ind.  172,  60  N.  E. 
Ann.  Cas.  338,  19  L.R.A.(N.S.)  775;  1039,  87  A.  S.  R.  161  and  note. 
People  V.  Liscomb,  60  N.  Y.  559,  19  Notes:  87  A.  S.  B.  175;  3  Ann.  Cas. 
Am.  Rep.  211 ;  People  v.  Durston,  119  582. 

N.  Y.  569,  24  N.  E.  6, 16  A.  S.  B.  859,  In  People  v.  Mallary,  195  lU.  582, 

7  L.R.A.  715;  People  v.  Hyatt,  172  63  N.  E.  508,  88  A.  S.  R.  212,  it  was 

N.  Y.  176,  64  N.  E.  825,  92  A.  S.  R.  held  that  habeas  eorpns  will  not  be  to 

706,  60  L.R.A.  774.  test  the  validity  of  the  statute  under 

Notes :  26  Am.  Dec.  41 ;  87  A.  S.  R.  which  a  person  is  convicted  of  a  crime, 

170;  11  Ann.  Cas.  1057.  but  will  be  to  test  the  validity  of  a 

10.  People  V.  Liscomb,  60  N.  Y.  559,  statute  having  no  reference  to  the  con- 
19  Am.  Rep.  211;  Servonitz  v.  State,  viction,  but  only  to  the  detention  of 
133  Wis.  231,  113  N.  W.  277,  126  A.  the  prisoner  after  his  commitment. 

S.  R.  955.  In  the  case  of  In  re  Morgan,  26 

Note :  87  A.  S.  R.  170.  Colo.  415,  58  Pac.  1071,  77  A.  S.  R. 

11.  Smith  V.   Clausmeier,  136   Ind.  269,  47  L.R.A.  52,  a  person  committed 
105,  35  N.  E.  904,  43  A.  S.  R.  311;  at  a  preliminary  examination  before 
People  V.  Liscomb,  60  N.  Y.  559,  19  a  justice  of  the  peace  for  violation  of 
Am.  Rep.  211.  a  statute,  and  placed  in  custody  in  de- 
Note  :  87  A.  S.  R.  170, 171.  fault  of  bail,  filed  a  petition  f of  a 

12.  People  V.  District  Court,  26  Colo,  writ  of  habeas  corpus,  challenging  the 
380,  58  Pac.  608,  46  L.R.A.  855;  Peo-  validity  of  the  statute  in  question,  and 
pie  V.  District  Court  of  Second  Judicial  such  petition  was  granted  and  the 
District,  33  Colo.  328,  80  Pac.  888, 108  petitioner  ordered  to  be  discharged 
A.  S.  R.  98  and  note,  3  Ann.  Cas.  579  from  custody. 

and  note;  People  v.  Mallary,  195  HI. 
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to  the  supreme  court  by  a  proceeding  in  habeas  corpus  instead  of 
appealing  or  prosecuting  writs  of  error.^'  The  weight  of  authority 
both  federal  and  state  is,  however,  to  the  effect  that  a  court  on  habeas 
corpus  proceedings  may  inquire  into  the  constitutionality  of  the 
statute  under  which  the  petitioner  has  been  convicted  and  sentenced, 
and,  if  it  proves  to  be  unconstitutional,  discharge  him,**  and  this  too 
irrespective  of  any  other  relief  which  may  be  available  to  him.**  *  The 
reason  underlying  this  doctrine  is  that  an  unconstitutional  act  is  no 
law  at  all,  and  that  no  court  has  a  right  to  imprison  a  citizen  who  has 
violated  no  law,  but  that  such  act,  even  if  done  by  a  court  under  the 
guise  and  form  of  law,  is  as  subversive  of  the  right  of  the  citizen  as  if 
it  was  done  by  a  person  not  clothed  with  authority.**  So  it  is  gen- 
erally held  thaJt  where  the  conviction  and  consequent  restraint  of  a 
person  are  the  result  of  a  prosecution  based  upon  a  void  municipal 
ordinance  or  regulation,  the  error  is  not  merely  an  irregularity  but 
fundamental,  and  may  be  reached  by  the  writ  of  habeas  corpus;*' 

'  13.  Note:  87  A.  S.  R.  176.  59  N.  E.  101,  81  A.  S.  R.  642,  52 

14.  £t  parte  Siebold,  100  U.  S.  371,  L.R A.  523 ;  Ex  parte  Hollman,  79 
25  U.  S.  (L.  ed.)  717;  Ex  parte  Yar-  S.  C.  9,  60  S.  E.  19, 14  Aim.  Cas.  1105, 
brough,  110  U.  S.  651,  4  S.  Ct.  152,  28  21  L.R.A.(N.S.)  242;  Ex  parte  Lewis^ 
U.  S.  (L.  ed.)  274;  Nielsen,  Petitioner,  45  Tex.  Crim.  1,  73  S.  W.  811,  108  A. 
131  U.  S.  176,  9  S.  Ct.  672,  33  U.  S.  S.  R.  929;  Servonitz  v.  State,  133  Wis, 
<L.  ed.)  118;  Ex  parte  Knight,  52  231,  113  N.  W.  277,  126  A.  S.  R.  955 
Fla.  144,  41  So.  786,  120  A.  S.  R.  and  note;  In  re  Wright,  3  Wyo.  478, 
191;  Harper  v.  Galloway,  58  Fla.  255,  27  Pac.  565,  31  A.  S.  R.  94,  13  L.R.A. 
51  So.  226, 19  Ann.  Cas.  235,  26  L.R.A.  748. 

(N.S.)  794;  Henderson  v.  Hey  ward,  Notes:  26  Am.  Dec.  48;  7  A.  S.  R. 
109  Ga.  373,  84  S.  E.  590,  77  A.  S.  R.  515;  87  A.  S.  R.  175;  3  Ann.  Cas.  581. 
384,  47  L.R.A.  366;  Fisher  v.  McGirr,  15.  Ex  parte  Neet,  157  Mo.  527,  57 
1  Gray  (Mass.)  1,  61  Am.  Dec.  381;  S.  W.  1025,  80  A.  S.  R.  638. 
Sennatt's  Case,  146  Mass.  489, 16  N.  E.  16.  Ex  parte  Siebold,  100  U.  S.  371, 
448,  4  A.  S.  R.  344;  Com.  v.  Huntley,  25  U.  S.  (L.  ed.)  717;  Ex  parte  Smith, 
15G  Mass.  236,  30  N.  E.  1127,  15  135  Mo.  223,  36  S.  W.  628,  58  A.  S.  R*. 
L.R.A.  839;  State  v.  Wagener,  69  576,  33  L.R.A.  606;  Ex  parte  Neet, 
Minn.  206,  72  N.  W.  67,  65  A.  S.  R.  157  Mo.  527,  57  S.  W.  1025,  80  A.  S. 
565,  38  L.R. A.  677 ;  Donnell  v.  State,  R.  638 ;  Ex  parte  Rosenblatt,  19  Nev. 
48  Miss.  661,  12  Am.  Rep.  375;  In  re  439,  14  Pac.  298,  3  A.  S.  R.  901;  Ex 
Thompson,  117  Mo.  83,  22  S.  W.  863,  parte  HoUman,  79  S.  C.  9,  60  S.  E. 
38  A.  S.  R.  639,  20  L.R.A.  462;  Ex  19, 14  Ann.  Cas.  1105,  21  L.R.A.(N.S.) 
parte  Smith,  135  Mo.  223,  36  S.  W.  242;  Servonitz  v.  State,  133  Wis.  231, 
628,  58  A.  S.  R.  576  and  note,  33  113  N.  W.  277, 126  A.  S.  R.  955. 
L.R.A.  606;  Ex  parte  Neet,  157  Mo.  17.  Henderson  v.  Heyward,  109  Ga. 
527,  57  S.  W.  1025,  80  A.  S.  R.  638  373,  34  S.  E.  590,  77  A.  S.  R.  384,  47 
and  note ;  Ex  parte  Harrison,  212  Mo.  L.R.A.  366 ;  In  re  Lowe,  54  Kan.  757, 
88,  110  S.  W.  709,  126  A.  S.  R.  557,  39  Pac.  710,  27  L.R.A.  545;  Ex  parte 
15  Ann.  Cas.  1,  16  L.R.A.(N.S.)  950;  Smith,  135  Mo.  223,  36  S.  W.  628,  58 
Ex  parte  Rosenblatt,  19  Nev.  439,  14  A.  S.  R.  576,  33  L.R.A.  606;  People 
Pac.  298,  3  A.  S.  R.  901  and  note;  v.  Jenkms,  202  N.  Y.  53,  94  N.  E.  1065, 
Ex  parte  Kair,  28  Nev.  127,  80  Pac.  35  L.R.A.(N.S.)  1079;  In  re  Unger, 
463,  113  A.  S.  R.  817,  6  Ann.  Cas.  22  Okla.  755,  98  Pac.  999,  132  A.  S. 
893:  In  re  Preston,  63  Ohio  St.  428,   R.  670  and  note;  Ex  parte  NeiU,  32 
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and  ilris  not  necessary  for  him  to  resort  first  to  a  writ  of  quo  warranto 
to  test  the  power  of  officials  of  the  municipal  corporation  to  enact 
such  ordinance.**  Accordingly  it  has  been  held  that  habeas  corpus 
is  the  proper  remedy,  and  relief  will  be  granted,  as  against  a  city 
ordinance,  where  the  ordinance  in  question  is  so  unreasonable  as  to 
be  void ;  *•  but  in  such  case  the  petitioner  must  assume  the  burden  of 
proving  its  unreasonableness.*^  The  writ  of  habeas  corpus  has  also 
been  held  available  to  test  the  validity  of  laws  other  than  those  dealing 
with  crimes  and  criminal  procedure.  In  some  instances  the  statute 
the  constitutionality  of  which  is  sought  to  be  attacked  is  one  directly 
dealing  with  the  custody  of  the  persons  in  whose  behalf  the  writ  of 
habeas  corpus  is  issued.  Thus  in  habeas  corpus  proceedings  the 
courts  have  declared  invalid  a  statute  which  attempted  to  confer  upon 
a  father  the  right  to  grant  the  custody  of  his  children  to  the  exclusion 
of  their  mother,  this  amounting  to  an  unconstitutional  exercise  of 
judicial  power.*  So  on  the  application  of  the  father  of  a  child  com- 
mitted to  a  reform  school  under  a  statute  it  has  been  held  that  such 
child  may  be  discharged,  the  act  under  which  it  was  committed  being 
unconstitutional,  and  the  commitment  not  being  for  any  criminal 
offense.* 

19.  Want  of  Preliminary  Examination. — ^When  in  a  felony  case 
the  defendant  has  been  convicted  and  sentenced  by  a  court  of  compe- 
tent jurisdiction  he  cannot  in  habeas  corpus  proceedings  raise  the 
objection  that  there  was  no  preliminary  examination.*  A  full  treat- 
ment of  the  right  of  one  arrested  and  charged  with  crime  to  have  a 
preliminary  hearing  and  examination,  and  the  manner  of  conducting 
such  examination,  is  found  elsewhere  in  this  work.* 

Tex.  Grim.  275,  22  S.  W.  923,  40  A.  may  inquire  into  and  pass  on  the  va> 
S.  R.  776 ;  Ex  parte  Lewis,  45  Tex.  lidity  of  a  statute  or  ordinance.  3  Ann. 
Grim.  1,  73  S.  W.  811,  108  A.  S.  R.   Gas.  581  note. 

929;   Ex  parte  Famsworth,  61   Tex.       18.  Ex  parte  Lewis,  45  Tex.  Grim. 
Grim.  342,  135  S.  W.  538,  33  L.R.A.  1,  73  S.  W.  811,  108  A.  S.  R.  929. 
(N.S.)    968;  In  re  Broad,  36  Wash.       19.  Ex  parte  Battis,  40  Tex.  Grim. 
449,  78  Pac.  1004,  2  Ann.  Gas.  212,  112,  48  S.  W.  513,  76  A.  S.  R.  708,  43 
70  L.R.A.  1011.  LJR.A.  863;   Ex  parte  Patterson,  42 

Notes :  26  Am.  Dec.  48 ;  87  A.  S.  R.   Tex.   Grim.  256,  58   S.  W.  1011,  51 
175;  3  Ann.  Gas.  581.  L.R.A.  654. 

In  Piatt  V.  Harrison,  6  la.  79,  71       20.  In  re  Berry,  147  Gal.  523,  82 
Am.    Dec.    389,   it   was   held   that   a   Pac.  44, 109  A.  ^.  R.  160. 
prisoner  who  has  been  convicted  under       1.  Ex  parte  Tillman,  84  S.  G.  552, 
a  city  ordinance  cannot  claim  his  dis-  66  S.  E.  1049,  26  L.R.A.(N.S.)  781. 
charge   upon   habeas   corpus,   on    the       2.  People  v.  Turner,  55  111.  280,  8 
ground  that  the  ordinance  under  which  Am.  Rep.  645. 
he  was  convicted  was  invalid.  3.  Note :  87  A.  S.  R.  184. 

Under  later  Iowa  decisions,  however,       4.  See  Gbiminal  Law,  vol.  8,  p.  104 
it  seems  that  the  usual  rule  now  pre-  et  seq. 
vaUs  that  the  court  on  habeas  corpus 
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20.  Want  of  or  Defective  ladictment.  Information^  or  Affidavit. — 

It  is  essential  to  the  validity  of  conviction  that  the  court  not  only  have 
jurisdiction  of  the  crime,  but  that  its  jurisdiction  be  invoked  in  the 
manner  sanctioned  by  law.  Therefore,  if  the  crime  of  which  the 
defendant  has  been  convicted  is  one  far  which  he  could  be  held  to 
answer  only  upon  the  presentment  or  indictment  of  a  grand  jury,  and 
he  has  not  been  indicted  or  presented,  his  conviction  is  void  and  he 
may  be  released  on  habeas  corpus.*  Generally  speaking,  the  drawing, 
summoning  and  impaneling  of  the  grand  jury  that  found  the  indict- 
ment under  which  the  petitioner  was  convicted  are  not  proper  mat^ 
ters  for  consideration  in  an  application  for  a  writ  of  habeas  corpus, 
but  such  questions  are  open  to  review  only  on  appeal  or  writ  of  error  * 
Thus  it  has  been  held  that  the  judgment  and  sentence  under  which 
the  petitioner  is  restrained  cannot  be  attacked  on  habeas  corpus  on 
the  ground  that  persons  of  the  color  and  race  of  the  petitioner  were 
excluded  from  the  list  and  panel  of  jurors  from  which  the  grand  jury 
was  selected  and  drawn ; '  nor  because  of  a  deficiency  in  the  number 
of  grand  jurors  prescribed  by  law,  there  being  present  and  concurring 
a  greater  number  than  that  requisite  for  the  finding  of  an  indict- 
ment.® It  has  been  held,  however,  that  a  person  who  has  been  convict- 
ed and  sentenced  under  an  indictment  found  by  a  grand  jury  com- 
posed of  more  men  than  is  required  to  constitute  a  legal  grand  jury  is 
entitled  to  be  released  from  custody  on  a  writ  of  habeas  corpus,  for 
the  reason  that  he  is  restrained  of  his  liberty  by  an  indictment  and 
sentence  which  are  absolutely  void.*  Questions  respecting  the  qualifi- 
cations of  the  grand  jurors,  open  to  the  accused  in  the  original  case, 
cannot,  after  conviction,  be  raised  collaterally  by  habeas  corpus.^^ 
Thus  it  has  been  ruled  that  a  person  is  not  entitled  to  release  by  the 
federal  courts  because  an  alien  who  has  declared  his  intention  to 
become  a  citizen  sat  on  the  grand  jury — under  a  law  of  the  territory 

6.  Ex  parte  Yarbrough,  110  U.  S.  203  U.  S.  96,  27  S.  Ct.  25,  51  U.  S. 

651,  4  S.  Ct.  152,  28  U.  S.   (L.  ed.)  (L.  ed.)  105. 

274;  Ex  parte  Wilson,  114  U.  S.  417,  Notes:  39  A.  S.  R.  651;  87  A.  S.  R. 

5  S.  Ct.  935,  29  U.  S.  (L.  ed.)  89;  Ex  185;  11  Ann.  Cas.  1053,  1054. 

parte  Bain,  121  U.  S.  1,  7  S.  Ct.  781,  7.  In  re  Wood,  140  U.  S.  278, 11  S. 

30  U.  S.  (L.  ed.)  849.  Ct.  738,  35  U.  S.  (L.  ed.)  505;  In  re 

Notes:  23  A.  S.  R.  110;  87  A.  S.  ».  Shibuya  Jugiro,  140  U.  S.  291,  11  S. 

186;  39  L.R.A.  454.  Ct.  770,  35  U.  S.  (L.  ed.)  510. 

See  generally,  Indictments  and  In-  8.  In  re  Wilson,  140  U.  S.  575,  11 

FORMATIONS.  S.  Ct.  870,  35  U.  S.  (L.  ed.)  513. 

6.  Ex  parte  Harding,  120  U.  S.  782,  Note :  11  Ann.  Cas.  1054. 

7  S.  Ct.  780,  30  U.  S.  (L.  ed.)  824;  9.  Ex  parte  Reynolds,  35  Tex.  Crim. 

In  re  TJTood,  140  U.  S.  278,  11  S.  Ct.  437,  34  S.  W.  120,  60  A.  S.  R.  54.    See 

738,  35  U.  S.  (L.  ed.)  505;  In  re  Wil-  general.  Grand  Jury,  ante,  par.  11. 

son,  140  U.  S.  575,  11  S.  Ct.  870,  35  10.  Kaizo  v.  Henry,  211  U.  S.  146, 

U.  S.  (L.  ed.)  513;  Ex  parte  Moran,  29  S.  Ct.  41,  53  U.  S.  (L.  ed.)  125. 
R.  C.  L.  Vol.  XII.— 76.      1201 
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permitting  it.^^  Likewise  it  has  been  held  that  the  legality  of  a  de 
facto  grand  jury  cannot  be  inquired  into  upon  a  proceeding  for  dis- 
charge from  commitments  based  upon  indictments  found  by  such 
body  under  the  rule  that  the  acts  of  persons  acting  as  de  facto  officers 
cannot  be  questioned  collaterally.**  In  some  jurisdictions  it  is  ex- 
pressly provided  by  statute  that  on  habeas  corpus  it  is  not  permissible 
to  question  the  correctness  of  the  action  of  the  grand  jur\'  in  finding 
a  bill  or  indictment.*'  Where  an  indictment,  information  or  com- 
plaint, though  inartificially  drawn,  shows  an  evident  attempt  to 
state  the  essential  facts  which  constitute  the  crime  sought  to  be  charged, 
a  defect  in  the  statement  will  not  warrant  the  discharge  of  the  defend- 
ant on  habeas  corpus.**  To  hold  otherwise  would  be  not  only  to 
adapt  the  writ  to  the  ordinary  uses  of  a  proceeding  in  error,  but  to 
warrant,  by  its  means,  intolerable  interference  with  the  ordinary  and 
regular  process  of  criminal  prosecutions,**  and  to  substitute  the  writ 
for  a  demurrer  or  motion  to  quash,  which  the  law  will  not  permit.^* 
The  inquiry  in  such  case  is  not  whether  there  is  in  the  indictment 
such  specific  allegation  of  the  details  of  the  charge  as  would  make  it 
good  on  demurrer,  but  whether  the  indictment  describes  a  class  of 
offenses  of  which  the  court  has  jurisdiction,*  and  alleges  the  defendant 
to  be  guilty.*'  If,  however,  an  indictment,  information  or  complaint 
is  void,  a  trial  thereon  is  sdso  void  and  the  prisoner  is  entitled  to  be 

11.  Ex  parte  Harding,  120  U.  S.  ed.)  1101,  21  Ann.  Cas.  849;  In  re 
782,  7  S.  Ct.  780,  30  U.  S.  (L.  ed.)  Gregory,  219  U.  S.  210,  31  S.  Ct. 
824.  143,  56  U.  S.  (L.  ed.)  184;  Ex  parte 

Note :  87  A.  S.  R.  185.  Webb,  226  U.  S.  663,  32  S.  Ct.  769, 

12.  Harlan  v.  McGourin,  218  U.  S.  56  Q.  S.  (L.  ed.)  1248;  Ex  parte  Mc- 
442,  31  S.  Ct.  44,  54  U.  S.  (L.  ed.)  Nulty,  77  Cal.  164,  19  Pae.  237,  11 
1101,  21  Ann.  Cas.  849;  State  v.  A.  S.  R.  257;  Ex  parte  Maier,  103  Cal. 
Noyes,  87  Wis.  340,  68  N.  W.  386,  41  476,  37  Pac.  402,  42  A.  S.  R.  129  and 
A.  S.  R.  45,  27  L.R.A.  776.  note;  Ex  parte  Prince,  27  Fla.  196,  9 

13.  Younger  v.  Hehn,  12  Wyo.  289,  So.  659,  2G  A.  S.  R.  67;  Bopp  v.  Clark, 
75  Pac.  443,  109  A.  S.  R.  986.  165  la.  697,  147  N.  W.  172,  52  L.R.A. 

14.  Ex  parte  Yarbrough,  110  U.  S.  (N.S.)  493;  State  v.  McMalion,  69 
651,  4  S.  Ct.  152,  28  U.  S.  (L.  ed.)  Minn.  265,  72  N.  W.  79,  38  L,R.A. 
274;  Kohl  v.  Lehlback,  160  U.  S.  293,  675;  State  v.  Shrader,  73  Neb.  618, 103 
16  S.  Ct.  304,  40  U.  S.  (L.  ed.)  432;  N.  W.  276, 119  A,  S.  R.  913;  Ex  parte 
In  re  Eckart,  166  U.  S.  481,  17  S.  Ct.  Reynolds,  35  Tex.  Crim.  437,  34  S.  W, 
638,  41  U.  S.  (L.  ed.)  1085;  Howard  120,  60  A.  S.  R.  54. 

V.  Fleming,  191  U.  S.  126,  24  S.  Ct.  Notes:  7  A.  S.  R.  515;  23  A.  S.  R. 

49,  48  U.  S.   (L.  ed.)   121;  Dimmick  109;  87  A.  S.  R.  185;  100  A.  S.  R. 

V.  Tompkins,  194  U.  S.  540,  24  S.  Ct.  35;  11  Ann.  Cas.  1054. 

780,  48  U.  S.  (L.  cd.)  1110;  Hyde  v.  15.  State  v.  Shrader,  73  Neb.  618, 

Shine,  199  U.  S.  62,  25  S.  Ct.  760,  50  103  N.  W.  276, 119  A.  S.  R.  913. 

U.  S.  (L.  ed.)  90;  Riggins  v.  United  16.  Ex  parte  Prince,  27  Fla.  196,  9 

States,  199  U.  S.  547,  26  S.  Ct.  147,  50  So.  659,  26  A.  S.  R.  67. 

U.  S.  (L.  ed.)  303;  Price  v.  Henkel,  Note:  87  A.  S.  R.  172. 

216  U.  S.  488,  30  S.  Ct.  257,  54  U.  S.  17.  In  re  Coy,  127  U.  S.  731,  8  S. 

(L.  ed.)  581;  Harlan  v.  McGourin,  218  Ct.  1263,  32  U.  S.  (L.  ed.)  274, 

U.  S.  442,  31  S.  Ct.  44,  54  U.  S.  (L. 
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discharged  on  habeas  corpus.**  Thus  it  has  been  held  that  when  the 
facts  charged  or  attempted  to  be  charged*  do  not  constitute  any  public 
offense,  the  defendant  will  be  discharged,**  as  this  goes  to  the  juris- 
diction of  the  court.**  No  change,  when  an  indictment  is  filed  with 
the  court,  can  be  made  in  the  body  of  the  instrument  by  order  of  the 
court,  or  by  the  prosecuting  attorney,  without  a  resubmission  to  the 
grand  jury.  The  instrument  as  thus  changed  is  no  longer  the  indict- 
ment of  the  grand  jury  that  presented  it,  and  a  trial  on  such  an  indict- 
ment is  void,  and  the  prisoner  who  stands  sentenced  thereon  is  entitled 
to,  his  discharge  on  habeas  corpus.*  A  person  arrested  in  a  civil  action 
will  not  be  discharged  on  habeas  corpus,  on  the  ground  that  the  afR- 
davit  of  arrest  only  states  the  grounds  for  the  arrest  in  the  statutory 
language,  without  alleging  the  facts  constituting  the  fraud  relied  on 
to  sustain  the  arrest,  as  such  defect  is  an  irregularity  or  error  render- 
ing the  process  voidable  only  and  not  absolutely  void ;  *  nor  can  the 
sufficiency  of  the  affidavit  upon  which  a  defendant  is  convicted  before 
a  justice  of  the  peace  be  raised  on  habeas  corpus.*  And  it  has  been 
so  held  in  the  case  of  a  judgment  of  conviction,  erroneous  because  the 
affidavit  upon  which  the  prosecution  was  based  did  not  charge  a 
public  offense,  where  the  justice  entering  the  judgment  had  jurisdic- 
tion of  the  subject  matter  and  of  the  person  of  the  defendant,  and 
the  affidavit  attempted  to  charge  an  offense.* 

21.  Defects  in  Organization  of  Court  or  Appointment  of  Magis- 
trate.— it  is  the  well  settled  general  rule  that  on  habeas  corpus  it 
may  be  shown  that  the  court  under  whose  judgment  or  order  the 
prisoner  is  deprived  of  his  liberty  had  no  legal  existence,*  for  if  there 
was  no  lawful  court  the  pretended  trial  and  judgment  were  absolutely 
void.*    It  is  generally  held,  however,  that  this  rule  has  no  application 

18.  Ex  parte  Bain,  121  U.  S.  1,  7       Notes :  23  A.  S.  R.  109 ;  87  A.  S.  R. 
S.  Ct.  781,  30  U.  S.  (L.  ed.)  849;  In    173. 

re  Coy,  127  U.  S.  731,  8  S.  Ct.  1263,  20.  Ex  parte  Prince,  27  Fla.  196,  9 

32  U.  S.  (L.  ed.)  274;  Ex  parte  Mc-  So.  659,  26  A.  S.  R.  67. 

Nulty,  77  Cal.  164,  19  Pac.  237,  11  i.  Ex  parte  Bain,  121  U.  S.  1,  7 

A.  S.  R.  257;  Ex  parte  Reynolds,  35  s.  Ct.  781,  30  U.  S.  (L.  ed.)  849,    . 

Tex   Crim.  437,  34  S.  W.  120,  60  A.  ^ote:  87  A.  S.  R.  186. 

v'f      q^t"  a"q   T?   iQ«  2.  Barton  v.  Saunders,  16  Ore.  51, 

1  o%*         t:    iCr  XT  u      ^^  n  1    i«>i     16  Pac.  921,  8  A.  S.  R.  261. 

19.  Ex  parte  McNulty,  77  Cal.  164,       «   xr^f«.  q^  a    q  r   iQfi 

19  Pac.  237, 11  A.  S.  R.  257;  Ex  parte  ^  tlT'     uv       ^^Z  t-         107  t  ^ 

Maier,  103  Cal.  476,  37  Pac.  402,  42  J'  ^'^  "I   iVl^^ 

A.    S.    R.    129   and    note;    Ex   parte  ^^f'  ^7  N.  E.  152,  22  AS.  «•  658. 

Prince,  27  Fla.  196,  9  So.  659,  26  A.  ^-  ^^  ^®  Allison,  13  Colo.  525,  22 

S.  R.  67 ;  Ex  parte  Neet,  157  Mo.  527,  ^^'  ^20,  16  A.  S.  R.  224,  10  L.R. A. 

57  S.  W.  1025,  80  A.  S.  R.  638;  Ex  790;  In  re  Norton,  64  Kan.  842,  68 

parte  Rickey,  31  Nev.  82, 100  Pac.  134,  Pac.  639,  91  A.  S.  R.  255. 

135  A.  S.  R.  651;  Ex  parte  Roquemore,  Notes:  87  A.  S.  R.  178;  140  A.  S. 

60  Tex.  Crim.  282,  131  S.  W.  1101,  32  R.  201;  16  Ann.  Cas.  341. 

LJl.A.(N.S.)  1186.  6.  In  re  Allison,  13  Colo.  525,  22 
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to  the  case  of  de  facto  judges,'  and  that  a  person  convicted  by  a  judge 
de  facto,  acting  under  color  of  office^  though  not  de  jure,  and  detained 
in  custody  in  pursuance  of  his  sentence,  cannot  be  properly  discharged 
upon  habeas  corpus.^  Some  authorities,  indeed,  take  the  view  that  a 
court  organized  under  color  of  law  is  a  de  facto  court,  and  its  judge 
and  clerk  are  de  facto  officers  even  though  the  proceedings  for  its 
organization  are  in  some  respects  irregular,  and  hold  that  the  legal 
existence  of  such  a  court  cannot.be  questioned  in  habeas  corpus  pro- 
ceedings instituted  by  a  person  convicted  and  sentenced  therein.* 
This  holding  is  however  clearly  contrary  to  the  general  rule  abqve 
stated  as  to  the  right  to  question  the  valichty  of  the  establishment  of  a 
court,  which  is  based  on  the  theory  that  there  can  be  no  such  thing  as 
a  de  facto  court*®  It  has  been  held  that  a  commitment  to  jail  issued 
by  a  person  who  was  appointed  justice  of  the  peace  by  the  board  of 
county  commissioners  without  authority  of  law  is  void,  and  a  person 
imprisoned  thereunder  is  entitled  to  be  discharged.** 

22.  Errors  in  Manner  of  Trial  or  Organization  of  Jury. — The  con- 
viction and  sentence  of  an  accused  by  a  court  held  at  a  time  or  place 
other  than  that,  authorized  or  prescribed  by  law  are  void,  and  the 
prisoner  may  be  discharged  on  habeas  corpus.**  It  is  generally  held 
that  the  denial  of  a  jury  trial,  except  in  cases  where  a  jury  cannot 
be  waived,  is  merely  an  error  to  be  corrected  on  appeal  cand  does  not 
go  to  the  jurisdiction  of  the  court  and  is  therefore  not  reviewable  on 
habeas  corpus,*'  but  there  are  decisions  which  clearly  hold  that  the 
competency  of  the  accused  to  waive  a  jury  trial  and  the  legality  of  his 
conviction  in  case  of  such  waiver  may  be  tested  in  habeas  corpus  pro- 

Pac.  820,  16  A.  S.  R.  224,  10  L.R.A.       9.  State  v.  Bailey,  106  Minn.  138, 

790.  118  N.  W.  676,  130  A.  S.  R.  592,  16 

Note:  140  A.  S.  R.  201.  Ann.  Cas.  338, 19  L.R.A.(N.S.)  775. 

7.  In  re  Allison,  13  Colo.  525,  22       10.  In  re  Norton,  64  Kan.  842,  68 
Pae.  820,  16  A.  S.  R.  224,  10  L.R.A.  Pac.  639,  91  A.  S.  R.  255. 

790.  11.  Ballantyne  t.  Bower,  17  Wyo. 

8.  In  re  Manning,  139  U.  S.  504, 11  356,  99  Pac.  869,  17  Ann.  Cas.  82. 
S.  Ct.  624,  35  U.  S.  (L.  ed.)  264;  Ex       Note:  16  Ann.  Cas.  341. 

parte  Ward,  173  U.  S.  452,  19  S.  Ct.  12.  In  re   Terrill,  52  Kan.  29,  34 

459,  43   U.   S.    (L.   ed.)    765;   In   re  Pac.  457,  39  A.  S.  R.  327   (trial  at 

Corum,  62  Kan.  271,  62  Pac.  661,  84  lapsed  term  of  court). 

A.   S.   R.   382;    Sheehan's   Case,   122  Note:  87  A.  S.  R.  187. 

Ma«3s.  445,  23  Am.  Rep.  374;  State  v.  Generally  as  to  the  place  and  time 

Bailey,  106  Minn.  138,  118  N.  W.  676,  of  holding  courts,  and  the  effect  of 

130  A.  S.  R.  592, 16  Ann.  Cas.  338, 19  sessions     at    unauthorized     times     or 

L.R.A.(N.S.)  775;  State  v.  Elv,  16  N.  places,  see  Courts,  vol.  7,  p.  987  et 

D.   569,   113   N.   W.  711,   14   L.R.A.  seq. 

(N.S.)  638;  Ex  parte  Keeling,  54  Tex.  13.  Notes:  87  A.  S.  R.  188;  11  Ann. 

Crim.  118,  121  S.  W.  605,  130  A.  S.  Cas.  1055.     For  a  full  discussion  of 

R.  884.  the  right  to  jury  trial,  waiver  of  such 

Notes:  87  A.  S.  R.  177;  140  A.  S.  right,  etc.,  see  Constitutional  Law. 

R.  201.  vol.  6,  p.  93;  Jury. 

And  see  Judges;  Public  Officers. 
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ceedings,  and  that  if  it  be  found  that  the  prisoner  could  not  legally 
waive  a  trial  by  jury  the  court  had  no  jurisdiction  to  try  him,  the 
judgment  would  be  void  and  the  prisoner  entitled  to  his  discharge.^^ 
Mere  errors  or  irregularities  in  the  selection  or  formation  or  discharge 
of  petit  juries  cannot,  generally  speaking,  be  inquired  into  in  habeas 
corpus  proceedings.^*  The  contention  that  a  conviction  of  a  mis- 
demeanor was  based  on  the  verdict  of  a  jury  not  sworn  cannot  be 
raised  in  such  proceedings,**  nor  can  the  contention  that  persons  of 
the  same  race  as  the  petitioner  were  excluded  from  the  jury,*'  neither 
can  the  fact  that  in  a  capital  case  the  accused  exhausted  his  peremptory 
challenges  and  the  court  overruled  his  challenges  for  cause,  thus 
depriving  him  of  a  trial  by  an  impartial  jury.**  It  has  been  held, 
however,  that  if,  from  the  record,  it  appears  that  the  defendant  was 
con\'icted  by  a  jury  of  eleven  persons  only,  the  verdict  and  iudgment 
must  be  treated  as  void  on  habeas  corpus,  and  that  this  result  cannot 
be  avoided  by  extrinsic  evidence  to  the  effect  that  there  were  in  fact 
twelve  jurors  and  the  name  of  one  of  them  was  omitted  from  the 
record  through  a  clerical  error.** 

23.  Errors  or  Irregularities  in  Matters  Affecting  Rights  of 
Accused. — ^While  every  person  charged  with  a  crime  is  entitled  to  a 
fair  and  impartial  trial,**  it  has  been  held  that  error  in  overruling 
an  application  for  a  change  of  venue  on  the  ground  that  an  impartial 
trial  cannot  be  had  does  not  render  the  judgment  of  the  judge  or 
justice  void,  and  will  not  be  inquired  into  on  habeas  corpus.*  A 
prisoner  cannot  raise  the  contention  on  habeas  corpus  that  the  com- 
mitment under  which  he  is  held  is  void  because  it  does  not  appear 
therefrom  that  he  was  informed  of  all  his  rights,*  and  it  has  been 
held  that  where  the  accused  is  convicted  and  committed  to  imprison- 
ment by  a  competent  court  he  will  not  be  released  on  habeas  corpus 
because  there  was  neither  an  arraignment  nor  plea  asked  or  entered 
before  proceeding  with  the  trial,  nor  because  he  was  not  present  when 
the  jury  was  impaneled  and  sworn,  or  during  the  trial,  or  when  judg- 

14.  In  re  Staff,  63  Wis.  285,  23  N.  So.  657,  35  A.  S.  R.  649.  And  sea 
W.  587,  53  Am.  Rep.  285.  generally,  Jury. 

Note :  87  A.  S.  R.  188.  20.  See  Criminal  Law,  vol.  8,  p.  67 

15.  Younger  v.  Hehn,  12  Wyo.  289,  et  seq. 

75  Pac.  443,  109  A.  S.  R.  986.     •  1.  Turner  v.  Conkey,  132  Ind.  248, 

Note :  11  Ann.  Cas.  1053,  1054.  31  N.  E.  777,  32  A.  S.  R.  251,  17 

16.  Note:  87  A.  S.  R.  189.  L.R.A.  509. 

17.  In  re  Wood,  140  U.  S.  278,  11  Notes:  87  A.  S.  R.  187;  25  L.R.A. 
8.  Ct.  738,  35  U.  S.  (L.  ed.)  505;  In    (N.S.)  484;  11  Ann.  Cas.  1055. 

re  Shibuya  Jugiro,  140  U.  8.  291,  11       A   full   discussion   of  the  right   to 
S.  Ct.  770,  35  U.  S.  (L.  ed.)  510.  change  of  venue,  manner  and  time  of 

18.  In  re  Schneider,  148  U.  S.  157,  application  therefor,  effect  of  im- 
162,  13  S.  Ct.  572,  37  U.  S,  (L.  ed.)  properly  refusing  such  application, 
404,  406.  etc.,  will  be  found  in  the  article  Venub. 

19.  Scott  V.  State,  70  Miss.  247,  11       2.  Note:  87  A.  S.  R.  189. 
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ment  was  rendered  against  him,  nor  because  of  his  enforced  absence 
in  jail  when  the  verdict  was  received  and  the  jury  discharged.*  While, 
under  the  federal  constitution  and  the  constitutions  of  most  of  the 
states,  one  accused  of  crime  has  the  right  to  have  compulsory  process 
to  procure  the  attendance  of  witnesses,*  yet  it  has  been  held  that  the 
denial  of  such  compulsory  process  does  not  invalidate  a  conviction 
and  sentence  by  a  competent  coiirt,  nor  entitle  the  prisoner  to  his  dis- 
charge on  habeas  corpus.*  So  it  has  been  held  that  a  person  convicted 
and  sentenced  by  a  court  of  competent  jurisdiction  is  not  entitled  to 
be  discharged  on  habeas  corpus  on  the  ground  of  the  alleged  assign- 
ment of  one  to  act  as  his  counsel,  who,  although  he  may  have  been 
an  attorney  at  law,  had  not  been  admitted  or  qualified  to  practice  in 
the  courts  of  the  state  in  which  the  trial  was  had.*  Where  the  petition 
for  habeas  corpus  alleged  that  prior  to  his  preliminary  examination 
the  petitioner  employed  an  attorney,  but  that  such  counsel  was  denied 
permission  to  see  and  consult  with  him,  and  that  he  was  not  repre- 
sented by  counsel  at  the  examination,  but  the  record  showed  that  the 
petitioner  waived  examination  and  that  at  his  trial  other  counsel 
was  assigned  him,  who  represented  him  at  the  trial  and  in  proceed- 
ings in  error,  and  it  did  not  appear  nor  was  it  alleged  that  the  court 
was  requested  to  permit  the  alleged  counsel  of  the  petitioner  to  repre- 
sent him,  it  was  held  that  the  petitioner  was  not  entitled  to  the  writ 
as  having  been  deprived  of  his  right  to  counsel.^ 

24,  Matters  Available  by  Way  of  Defense — ^Former  Jeopardy. — 
All  questions  which  may  arise  in  the  orderly  course  of  a  criminal 
prosecution  are  to  be  determined  by  the  court  to  whose  jurisdiction 
the  defendant  has  been  subjected  by  the  law,  and  the  fact  that  a 
defendant  has  a  good  and  sufficient  defense  to  a  criminal  charge  on 
which  he  is  held  will  not  entitle  him  to  his  discharge  on  habeas  cor- 
pus.^ Accordingly,  it  has  been  held  that  the  operation  of  a  statute 
of  limitations,  barring  a  prosecution  for  a  criminal  offense,  is  not 
ground  for  the  release  of  the  accused  on  habeas  corpus.*  Likewise, 
the  rule  supported  by  a  majority  of  the  decisions  is  that  the  writ 

3.  Note:  87  A.  S.  R.  187.     As  to  counsel. for  one  accoj^d  of  crime,  see 
the  right  of  the  accused  to  be  present  Attorneys  at  Law,  voL  2,  p.  956; 
at  his  trial,  and  the  necessity  for  and  Crihikal  Law,  vol.  8,  p.  84. 
manner  of  arraignment,  see  Criminal  7.  'Andenen  v.  Treat,  172  U.  S.  24, 
Law,  vol.  8,  pp.  90,  107.  19  S.  Ct.  67,  43  U.  S.  (L.  ed.)  351. 

4.  See  Criminal  Law,  vol.  8,  p.  81  8.  In  re  Collins,  151  Cal.  340,  90 
et  seq.  Pac.  827,  91  Pac.  397,  129  A.  S.  R. 

5.  Ex  p.  Harding,  120  U.  S.  782,  7  122;  Bronk  v.  State,  43  FU.  461,  31 
S.  Ct.  780,  30  tJ.  S.  (L.  ed.)  824.  So.  248,  99  A.  S.  R.  119;  People  v, 

6.  In  re  Shibuya  Jugiro,  140  U.  S.  McLeod,  1  Hill  (N.  Y.)  377,  25  Wend. 
291,  11  S.  Ct.  770,  35  U.  S.  (L.  ed.)  483,  37  Am.  Dec.  328. 

510;  Andersen  v.  Treat,  172  U.  S.  24,       9.  Ex  p.  Blake,  155  Cal.  586,  102 
19  S.  Ct.  67,  43  U.  S.   (L.  ed.)  351.   Pac.  269,  18  Ann,  Cas.  815. 
Generally  as  to  the  appointment  of 
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of  habeas  corpus  cannot  be  resorted  to  for  the  purpose  of  discharging 
a  petitioner  on  the  ground  of  former  jeopardy.  Such  plea  must  be 
presented  and  tried  in  the  court  having  jurisdiction  to  try  the  offender 
on  the  charge  for  which  he  is  convicted,  and  if  the  decision  of  such 
court  is  thought  erroneous  his  remedy  is  by  writ  of  error  or  appeal, 
and  not  by  habeas  corpus.^*  However,  on  the  ground  that  a  person 
is  entitled  to  habeas  corpus  not  merely  where  the  court  is  without 
jurisdiction  of  the  cause,  but  where  it  has  no  constitutional  authority 
or  power  to  condemn  a  prisoner,  the  rule  in  the  federal  courts  is  that 
a  prisoner  is  entitled  to  his  discharge  on  habeas  corpus  where  it  appears 
in  the  record  that  he  was  sentenced  on  a  second  prosecution  for  the 
same  offense,  as  such  sentence  is  beyond  the  jurisdiction  of  the  court, 
because  it  is  against  our  express  constitational  provision  which  bounds 
and  limits  all  jurisdiction.^^  The  same  rule  finds  support  in  some 
decisions  by  the  state  courts.*' 

25.  Defects  in  Verdict* — ^It  is  within  the  jurisdiction  of  a  trial 
judge  to  pass  upon  the  sufficiency  and  legal  meaning  of  a  verdict, 
and  if  he  errs  in  so  doing  it  is  an  error  in  the  exercise  of  his  juris* 
diction,  and  does  not  present  a  jurisdictional  defect  remediable  by 
habeas  corpus.  Thus,  a  verdict  of  guilty  in  a  prosecution  for  murder, 
although  not  finding  the  degree  of  the  crime,  will,  on  habeas  corpus, 
support  a  judgment  of  conviction.**  Nor  will  the  failure  of  a  verdict 
to  state  the  value  of  property  stolen  be  inquired  into  on  habeas  cor- 
pus.** In  the  record  of  a  general  conviction  and  sentence  on  two 
counts,  one  of  which  is  good,  a  misrecital  of  the  verdict  as  upon  the 
other  count  only,  in  stating  the  inquiry  whether  the  accused  had 
anything  to  say  why  sentence  should  not  be  pronounced  against  him, 
is  no  ground  for  his  discharge  on  habeas  corpus.*** 

26.  Defects  or  Informalities  in  Judgment  or  Sentence  Generally.*-- 
The  majority  of  the  deeisionn,  and  especially  those  more  in  conso- 
nance with  reason  and  justice,  are  averse  to  the  discharge  of  criminals 
who  have  been  duly  convicted  when  the  application  for  their  release 
is  by  petition  for  habeas  corpus  based  on  some  error,  omission,  or 
mistake  in  the  judgment  or  sentence  which  might  have  been  cured 

10.  In  ze  Allison,  13  Colo.  525,  22  12.  Ex  p.  Davis,  48  Tex.  Cnm.  644, 
Pac.  820,  16  A.  S.  R.  224,  10  L.R.A.   89  S.  W.  978, 122  A.  S.  R.  775. 

790;  Wright  v.  State,  5  Ind.  290,  61  13.  In  re  Eckart,  166  U.  S.  481,  17 
Am.  Dec.  90;  Ex  p.  Johnson,  1  Okla.  S.  Ct.  638,  41  U.  S.  (L.  ed.)  1085. 
Crim.  286,  97  Pac.  1023, 129  A.  S.  R.  Notes:  87  A,  S.  R.  190;  11  Ann. 
a57 ;  Hovey  v.  Sheflner,  16  Wyo.  254,  Cas.  1055. 
93  Pac.  305, 125  A.  S.  R*  1037, 15  Ann.  14.  Note:  11  Ann.  Cas.  1055. 
Cas.  318  and  note,  16  L.R.A.(N.S.)  15.  Ex  p.  Wilson,  114  U.  S.  417,  5 
227  and  note.  S.  Ct.  935,  29  U.  S.  (L.  ed.)  89.    Gen- 
Note:  87  A.  S.  R.  179.  erally  as  to  the  requisites,  form  and 

11.  Nielsen,  Petitioner,  131  U.  S.  safficieney  of  verdicts,  oir  the  effect 
176,  9  S.  Ct.  672,  33  U.  S.  (L.  ed.)  of  errors  or  irregolarities  therein,  see 
118.  Verdict. 
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or  corrected  by  writ  of  error  or  appeal.**  Thus  it  has  been  held 
that  a  court  will  not  review  in  habeas  corpus  proceedings  the  failure 
of  a  judgment  to  state  the  particular  offense  of  which  the  defendant 
is  convicted,*'  or  expressly  te  adjudge  the  defendant's  guilt,**  or  to 
fix  the  limit  of  the  prisoner's  sentence,**  or,  in  the  case  of  a  judg- 
ment of  conviction  of  a  misdemeanor  imposing  a  fine,  the  omission 
to  order  the  issuance  of  an  execution  for  the  fine  and  costs ;  ^  nor  will 
the  court  review  on  habeas  corpus  a  sentence  which  is  defective 
because  the  wrong  name  is  inserted,  or  one  which  is  defective  because 
of  an  error  made  by  the  clerk  in  recording  the  sentence.*  Where 
a  court  has  jurisdiction  to  try  two  or  more  defendants  upon  a  joint 
indictment  for  the  same  public  offense  a  joint  sentence  of  such  defend- 
ants is  not  void  however  erroneous  it  may  be,  and  whether  erroneous 
or  not  cannot  be  determined  on  habeas  corpus.*  Though  a  judge 
of  a  superior  court  has  power  to  revise  and  increase  the  sentence 
imposed  on  a  convict  during  the  same  term  of  court  and  before  the 
original  sentence  has  gone  into  operation,  or  any  action  has  been  taken 
upon  it,*  yet  where  a  prisoner  has  been  convicted  and  sentenced  and 
duly  committed  in  pursuance  of  the  sentence,  the  power  of  the  court 
.  to  revise  or  change  the  sentence  is  at  an  end,^  and  where  a  convict 
has  suffered  punishment  according  to  a  legal  sentence,  a  second  judg- 
ment, even  in  the  same  term,  is  void,  and  he  will  be  discharged  from 
imprisonment  under  it  on  habeas  corpus.* 

27.  Excessive  or  Deficient  Sentence. — ^With  regard  to  the  effect  of 
excessive  sentences  as  entitling  the  prisoner  to  relief  on  habeas  corpus, 
the  principle  is  well  established  by  the  great  weight  of  authority 
that,  where  a  court  has  jurisdiction  of  the  person  and  of  the  offense, 
the  imposition  of  a  sentence  in  excess  of  what  the  law  permits  does 
not  render  the  legal  or  authorized  portion  of  the  sentence  void,  but 
leaves  only  such  portion  of  the  sentence  as  may  be  in  excess  open 
to  question  and  attack.  In  other  words,  the  sentence  is  legal  so  far 
as  it  is  within  the  provisions  of  law  and  the  jurisdiction  of  the  court 

16.  In  re  Vitali,  153  Mich.  514,  116       19.  Note :  11  Ann.  Cas.  1055. 

N.  W.  1066.  126  A.  S.  R.  535;  Ex  p.  20.  Notes:  87  A.  S.  R.  191;  11  Ann. 

Gafford,  25  Nev.  101,  57  Pac.  484,  83  Cas.  1055. 

A.  S.  R.  568;  Ex  p.  Tani,  29  Nev.  385,  1.  Notes:  87  A.  S.  R.  191;  11  Ann. 

91  Pac.  137,  13  L.R.A.(N.S.)  518  and  Cas.  1056. 

note;  Ex  p.  Bond,  9  S.  C.  80,  30  Am.  2.  Ex  p.  Gaflford,  25  Nev.  101,  57 

Rep.  20.  Pac.  484,  83  A.  8.  R.  568.      • 

Notes:  87  A.  S.  R.  171,  190,  191;  3.  Com.    v.    Weymouth,    2     Allen 

51   L.R.A.(N.S.)    375;   11   Ann.  Cas.  (Mass.)  144,  79  Am.  Dee.  776.    Gen- 

1055,  1056.  erally  as  to  the  control  of  courts  over 

17.  Ex  p.  Gibson,  31  Cal.  619,  91  their  judgments  during  the   term  at 
Am.  Dec.  546.  which  rendered,  see  Judomkkts. 

Note:  87  A.  S.  R.  190,  191.  4.  Brown  v.  Rice,  57  Me.  55,  2  Am. 

18.  Ex  p.  Roberson,  123  Ala.  103,  Rep.  11. 

26  So.  645,  82  A.  S.  R.  107.  5.  Note:  87  A.  S.  R.  196. 

Note:  87  A.  S.  R.  191. 
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6ver  the  person  and  offense,  and  only  void  as  to  the  excess  when  such 
excess  is  separate  and  may  be  dealt  with  without  disturbing  the  valid 
portion  of  the  sentence.  Prior  to  the  expiration  of  that  part  of 
the  sentence  that  the  -coui^t  could  legally  impose,  the  prisoner  will 
not,  according  to  the  prevailing  rule,  be  discharged  on  habeas  corpus, 
on  the  ground  that  the  sentence  is  excessive.^  So,  if  a  court  in  pro- 
nouncing sentence  does  not  follow  the  law  but  imposes  a  sentence 
less  than  that  which  it  is  by  law  directed  to  impose,  the  weight  of 
authority  is  to  the  effect  that  such  sentence,  while  not  warranted  by 
the  law,  is  not  absolutely  void  but  simply  erroneous  and  voidable 
and  cannot  be  successfully  attacked  in  a  collateral  way  by  means  of 
the  writ  of  habeas  corpus.'  Some  courts,  however,  applying  the  idea 
that  jurisdiction  is  not  merely  the  power  to  proceed  in  a  cause  and 
render  some  judgment  therein,  but  is  the  power  to  render  the  particu- 
lar judgment  rendered,*  hold  that  if  a  court  having  jurisdiction  of 
the  person  of  a  prisoner  and  jurisdiction  to  try  and  sentence  him  for 
the  crime  charged,  on  conviction  imposes  a  sentence  either  above 
the  maximum  or  below  the  minimum  prescribed  by  statute,  such 
sentence  is  void  and  good  ground  for  the  release  of  the  prisoner  on 
habeas  corpus.*  If  the  vice  of  a  sentence  is  not  merely  that  it  is  of 
excessive  duration  but  that  it  is  of  an  entirely  different  character 
from  that  authorized  by  law,  it  is  generally  held  that  such  sentence  is 
void,  and  that  the*  prisoner  will  be  discharged  on  habeas  corpus.^^ 

6.  In  re  draham,  138  U.  S.  461,  11  (N.S.)  373  and  note;  In  re  Taylor, 
S.  Ct.  363,  34  U.  S.  (L.  ed.)  1051;  7  S.  D.  382,  64  N.  W.  253,  58  A.  S. 
In  re  Swan,  150  U.  S.  637,  14  S.  Ct.  R.  843,  45  L.R.A.  136;  Ex  parte 
225,  37  U.  S.  (L.  ed.)  1207;  In  re  Mooney,  26  W.  Va.  36,  53  Am.  Rep. 
Bonner,  151  U.  S.  242,  14  8.  Ct.  323,  59;  In  re  Graham,  74  Wis.  460,  43  N. 
38  U.  S.  (L.  ed.)  149;  United  States  W.  148,  17  A.  S.  R.  174. 
y.  Pridgeon,  153  U.  S.  48,  14  S.  Ct.  Notes:  87  A.  S.  R.  194;  45  L.R.A. 
746,  38  U.  S.  (L.  ed.)  631;  Harlan  150;  11  Ann.  Caa  1056. 
v.  McGourin,  218  U.  S.  442,  31  S.  Ct.  And  see  Criminal  Law,  vol.  8,  p. 
44,  54  U.  S.  (L.  ed.)  1101,  21  Ann.  238  et  seq. 

Cas.  849 :  Ex  parte  Spencer,  228  U.  S.       7.  State  v.  Klock,  48  La,  Ann.  67, 
652,  33  S.  Ct.  709,  57  U.  S.  (L.  ed.)    18  So.  967,  66  A.  S.  R.  259  and  note; 
1010;  United  States  v.  Peeke,  153  Fed.   Ex  parte  Shaw,  7  Ohio  St.  81,  70  Am. 
166,  82  C.  C.  A.  340,  12  L.R.A.(N.S.)    Dec.  65  and  note. 
314;  Stevens  v.  McClaugbry,  207  Fed.       Notes:  87  A.  S.  R,  196;  11  Ann. 
18, 125  C.  C.  A.  102,  51  L.R.A.(N.S.)    Cas.  1066. 
590;  Harris  v.  Lang,  27  App.  Cas.       8.  See  supra,  par.  17. 
(D.  C.)  84,  7  Ann.  Ca^.  141  and  note;       9.  Ex  parte  Cox,  3  Idaho  530,  32 
State  V.  Klock,  48  La.  Ann.  67, 18  So.   Pac.  197,  95  A.  S.  R.  29. 
957,  55  A.  S.  R.  259  and  note;  Sen-       Notes:  87  A.  S.  R.  194;  45  L.R.A. 
nott's  Case,  146  Mass.  489,  16  N.  E.  150. 

448,  4  A.  S.  R.  344;  Ex  parte  Burden,       And  see  Criminal  Law^  vol.  8,  p. 
92  Miss.  14,  45  So.  1, 131  A.  S.  R.  511 ;  238,  239. 

In  re  Fanton,  55  Neb.  703,  76  N.  W.       10.  Note:  7  Ann.   Cas.  145.     And 
447,  70  A.  S.  R.  418;  Ex  parte  Cica,  see  supra,  par.  17. 
18  N.  M.  452, 137  Pac.  598,  61  L.R.A. 
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28.  Defective  Hittimiui  or  Conunitment. — ^The  imprisonment  rests 
upon  the  judgment,  and  the  mittimus  or  warrant  of  commitment 
is  of  importance  only  as  a  direction  to  the  officer,  and  as  evidence  of 
the  authority  which. the  judgment  gives.^^  It  follows  therefore  that 
habeas  corpus  cannot  be  used  to  inquire  into  the  legality  or  regular- 
ity  of  a  warrant  of  commitment  issued  from  a  court  of  competent 
jurisdiction  and  that  imperfections,  informalities,  and  errors  in  such 
warrant  afford  no  ground  for  the  discharge  of  the  petitioner.**  Where 
upon  an  application  by  a  prisoner  for  a  writ  of  habeas  corpus  the 
writ  is  issued,  and  the  judge  is  of  the  opinion  that  the  mittimus  is 
defective  it  is  not  error  for  the  judge  to  give  leave  to  the  court  issu- 
ing the  mittimus  to  amend  it  and  thereupon  dismiss  the  prisoner's 
application  for  the  writ.*' 

29.  Matters  Ex  Post  Facto  Rendering  Further  Detention  Illegal.— 
Habeas  corpus  will  lie  wliere  the  original  detention  was  legal,  but 
has  become  illegal  by  reason  of  matters  ex  post  facto,  as  where  the 
prisoner  has  been  pardoned ;  **  or  where  a  person  is  restrained  of 
his  liberty  under  a  judgment  of  conviction  containing  a  sentence 
which  has  been  served,**  or  when  the  judgment  under  which  he  was 
imprisoned  has  been  reversed.**  Likewise,  where  the  judgment  under 
which  a  defendant  in  a  civil  action  is  arrested  and  confined  is  there- 
after satisfied,  the  defendant,  if  he  is  not  promptly  released,  may  sue 
out  a  writ  of  habeas  corpus  and  obtain  his  discbarge.*' 

30.  Detention  under  Commitment  for  Contempt — ^As  a  general  rule, 
the  propriety  of  a  commitment  for  contempt  is  not  examinable  in 
any  other  court  than  the  one  by  which  it  was  awarded.  This  is 
especially  true  when  the  proceeding  by  which  it  is  sought  to  be  ques- 

11.  Sennott's  Case,  146  Mass.  489,  See  generally,  Pardon,  Reprieve 
16  N.  E.  448,  4  A.  S.  R.  344.  and  Amnesty. 

Note :  87  A.  S.  R.  197.  15.  Northf oss  v.  Welcb,  116  Minn. 

12.  Howard  v.  United  States,  75  62,  133  N*  W.  82,  Ann.  Cas.  1913A 
Fed.  986,  21  C.  C.  A.  586,  34  L.E.A.  1257,  36  L.R.A.(N.S.)  578;  State  v. 
509 ;  Tanner  v.  Wiggins,  54  Fla.  203,  Wolf  er,  127  Minn.  102, 148  N.  W.  896, 
45  So.  459,  14  Ann.  Cas.  718;  Sen-  L.R.AJ915B  95. 

nott's  Case,  146  Mass.  489,  16  N.  E.  Notes:  87  A.  S.  B.  169;  Ann.  Cas. 

448  4  A.  S.  R.  344.  1913B  879, 

Notes:'  87  A.  S.  R.  197;  100  A.  S.  ?."^  *  ^^^  ^^.  ^^^  ^^^^"^^^  ^^^  ^'^• 

R.  34;  11  Ann.  Cas.  1056.  ^fif  of  prison  inspectors,  and  com- 

13.  Stanfeal  v.  State,  78  Ohio  St.  f^  them  to  discharge  prisoners,  even 
o^  Q/i  XT  T?  /iin  1/1  A«  r««  10Q  though  they  have  served  periods  which 
24,  84  N.  E.  419, 14  Ann.  Cas.  138.  together  mth  their  credite  for  good 

14.  People  V.  Mallariz,  195  111.  582,  c^nduet,  entitle  thejn  to  release  n^der 
63  N.  E^08,  88  A.  S.  R.  212;  North-  t^e  law.'  Com.  v.  Halloway,  42  Pa.  St. 
foss  v.  Welch,  116  Minn.  62,  133  N.  44(3  32  Am.  Dec.  526. 

W.  82,  Ann.  Cas.  1913A  1257,  36  ig.  People  v.  McUod^  1  HiU  (N. 
L.R.A.(N.S.)  578;  People  v.  MeLeod,  Y.)  377,.  25  Wend.  483,  37  Am.  Dec. 
1  Hill  (N.  Y.)  377,  25  Wend.  483,  37  328. 

Am.  Dec.  328.  17.  Eisen  v.  Zunmer,  2;54  III.  43,  98 

Note:  Ann.  Cas.  1913B  878.  N.  E.  285,  Ann.  Cas.  1913B  876. 
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tioned  is  a  writ  of  habeas  corpus,  as  the  attack  on  the  validity  of 
the  judgment  then  arises  collaterally,  and  not  by  way  of  review,** 
and  it  may  be  stated  as  a  general  rule  that  a  writ  of  habeas  corpus 
unless  authorized  by  statute  will  not  ordinarily  be  granted  when  a 
person  has  been  committed  for  a  contempt  by  a  court  having  com- 
petent jurisdiction ;  *•  and  where  granted  the  petitioner  will  not  be 
released  unless  the  judgment  of  commitment  is  absolutely  void,  but 
on  the  contrary  where  the  detention  of  the  party  seeking  to  be  dis- 
charged by  habeas  corpus  appears  to  be  for  any  contempt,  plainly 
and  specially  charged  in  the  commitment,  ordered  by  a  court  of 
competent  jurisdiction,  he  will  be  remanded  to  the  custody  in  which 
he  is  found.'®  This  rule  is  of  course  subject  to  the  qualification 
that  the  conduct  charged  as  constituting  the  contempt  must  be  such 
that  some  degree  of  delinquency  or  misbehavior  can  be  predicated 
of  it;  for  if  the  act  be  plainly  indiflFerent  or  meritorious,  or  if  it  be 
only  the  assertion  of  the  undoubted  right  of  the  party,  it  will  not 
become  a  criminal  contempt  by  being  adjudged  to  be  so.*  In  cases 
of  illegal  imprisonment  for  contempt  habeas  corpus  is  the  proper 
remedy.*  Accordingly  if  a  court  is  without  jurisdiction  of  the  sub- 
ject matter  or  of  the  parties,  or  lacks  power  to  make  the  order  in 
the  particular  case,  it  cannot  punish  for  contempt  or  disobedience 
of  such  order;  and  habeas  corpus  may  be  invoked  to  avoid  such 
imprisonment  and  restore  the  person  illegally  imprisoned  to  his  lib- 
erty.'   Thus  it  has  been  held  that  a  witness  committed  for  contempt 

18.  Ex  parte  Sternes,  77  Cal.  156,  Ex  parte  Keeler,  45  S.  C.  537,  23  S. 
19  Pac.  275, 11  A.  S.  R.  251  and  note;  E.  865,  55  A.  S.  R.  785,  31  L.R.A. 
Ex  parte  Ah  Men,  77  Cal.  198, 19  Pac.  678 ;  State  v.  Galloway,  5  Cold. 
380, 11  A.  S.  R.  263;  Tindall  v.  West-  (Tenn.)  326,  98  Am.  Dec.  404;  Ex 
eott,  113  Ga.  1114,  39  S.  E.  450,  55  parte  Tinsley,  37  Tex.  Crim.  517,  40 
L.R.A.  225;  Miskimmins  v.  Shaver,  8  S.  W.  306,  66  A.  S.  R.  818;  Ex  parte 
Wvo.  392,  58  Pac.  411,  49  L.R.A.  831.  Warfield,  40  Tex.  Crim.  413,  50  S.  W. 

jiotes:  22  A.  S.  R.  422;  87  A.  S.  R.   933,  76  A.  S.  R.  724. 
182;  11  Ann.  Cas.  1056.  Notes:  87  A.  8.  R.  179;  1  L.R.A. 

19.  Ex  parte  Kearney,  7  Wheat  38,    (N.S.)  1142. 

5  U.  S.  (L.  ed.)  391;  In  re  Swan,  150  1.  Ex  parte  Senior,  37  Fla.  1,  19 

A.  S.  R.  637,  14  S.  Ct.  225,  37  U.  S.  So.  652,  32  L.R.A.  133. 

(L.  ed.)  1207;  In  re  Debs,  158  U.  S.  Note:  87  A.  S.  R.  182. 

564,  15  S.  Ct.  900,  39  U.  S.  (L.  ed.)  2.  State  v.  Galloway,  5  Cold.  (Tenn.) 

1092;   Clark  v.  People,  Breese   (111.)  326,  98  Am.  Dec.  404;  Ex  parte  My- 

340,  12  Am.  Dec.  177  and  note;  Robb  lius,  61  W.  Va.  405,  56  S.  E.  602,  11 

V.  McDonald,  29  la.  330,  4  Am.  Rep.  Ann.  Cas.  812,  10  L.R.A. (N.S.)  1098. 

211;  Shattuck  v.  State,  51  Miss.  50,  3.  Ex  parte  Fisk,  113  U.  S.  713,  5 

24  Am.  Rep.  624.  S.  Ct.  724,  28  U.  S.   (L.  ed.)   1117; 

Note :  87  A.  S.  R.  180.  Ex  parte  Ayers,  123  U.  S.  443.  8  S. 

And  see  Contempt,  vol.  6,  p.  540  Ct.  164,  31  U.  S.  (L.  ed.)  211;  Cuddy, 

et  seq.  Petitioner,   131   U.   S.  280,  9   S.   Ct. 

•  20.  Perry  v.  Peraet,  165  Ind.  67,  74  703,   33  U.   S.    (L.  ed.)    154;   In   re 

N.  E.  609,  6  Ann.  Cas.  533;  Robb  v.  Mayfield,  141  U.  S.  107,  11  S.  Ct.  939,' 

McDonald,  29  la.  330, 4  Am.  Rep.  211 ;  35    U.    S.    (L.   ed.)    635;    Ex    parte 
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in  disobeying  an  order  of  court  requiring  him  to  produce  books  and 
papers  which  he  cannot  legally  be  required  to  produce  will  be  did* 
charged  on  habeas  corpus,  for  such  an  order  is  void.*  Likewise  the 
right  of  a  witness  to  refuse  to  answer  a  question  on  the  ground  that 
it  might  tend  to  incriminate  him  may  be  determined  on  habeas 
corpus  proceedings  where  he  is  held  in  contempt  for  refusing  to 
answer.^  But  a  conviction  and  sentence  for  contempt  are  none  the 
less  conclusive  on  habeas  corpus  before  another  tribunal  because  the 
contempt  was  committed  while  the  offended  court  was  investigating, 
or  trying  to  investigate,  a  matter  beyond  its  jurisdiction.*  A  notary 
can  commit  for  contempt  only  when  he  has  exercised  his  functions 
formally  and  substantially  as  contemplated  by  the  statute;  otherwise 
one  committed  for  contempt  by  him  is  entitled  to  be  released  on 
habeas  corpus.'  Thus  a  witness  will  be  discharged  on  habeas  corpus 
where  he  has  been  committed  for  contempt  by  a  notary  public  for 
failing  or  refusing  to  give  testimony  that  was  incompetent  and  inad- 
missible.® 

Restraint  under  Authority  of  Military  Tribwud  or  Executive  Officers 

of  OovemmerU 

31.  Restraint  under  Proceedings  of  Court-Martial. — ^It  cannot  be 
doubted  that  the  civil  courts  may  in  any  case  inquire  into  the  juris- 
diction of  a  court-martial,  and,  if  it  appears  that  the  party  condemned 
was  not  amenable  to  its  jurisdiction,  may  discharge  him  from  the 
sentence.*  On  the  other  hand,  it  is  equally  clear  that  by  habeas 
corpus  the  civil  courts  exercise  no  supennsory  or  correcting  power 
over  the  proceedings  of  a  courtrmartial,  and  that  no  mere  errors  in 
their  proceedings  are  open  to  consideration.  The  single  inquiry, 
the  test,  is  jurisdiction,^*  and  the  proceedings  of  a  military  court 

Arnold,  128  Mo.  256,  30  S.  W.  768,  8.  Ex  parte  Jennings,  60  Ohio  St 

1036,  49  A.  S.  R.  557,  33  L.R.A.  386;  319,  54  N.  E.  262,  71  A.  S,  R.  720. 

State  V.   Galloway,   5   Cold.    (Tenn.)  Note:  1  L.R.A.(N.S.)  1143. 

326,  98  Am.  Dec  404;  Ex  parte  Tin-  9.  Ex  parte  Mason,  105  U.  S.  696, 

sley,  37  Tex.  Crim.  517,  40  S.  W.  306,  26  U.  S.  (L.  ed.)  1213;  Wales  v.  Whit- 

66  A.  S,  R.  818.  ney.  114  U.  S.  564,  5  S.  Ct.  1050,  29 
Note:  87  A.  S.  R.  180.  U.  S.  (L.  ed.)  277;  In  re  Grimley,  137 
And  see  Contempt,  vol.  6,  p.  541.  U.  S.  147,  11  S.  Ct.  54,  34  U.  S.  (L. 

4.  Ex  parte  Clarke,  126  Cal.  235,  58  ed.)  636;  McClaughry  v.  Deming,  186 
Pac.  546,  77  A.  S.  R.  176,  46  L.RA..  U.  S.  49,  22  S.  Ct.  786,  46  U.  S.  (L. 
835.  ed.)  1049;  State  v.  Long,  136  La.  1^ 

Note :  87  A.  S.  R.  183.  66    So.   377,   L.R.A.1915E    235;    Mo- 

5.  Ex  parte  Park,  37  Tex.  Crim.  Gorry  v.  Murphy,  80  Ohio  St.  413,  88 
590,  40  S.  W.  300,  66  A.  S.  R.  835.       N.  E.  881,  17  Ann.  Cas.  444. 

Note:  87  A.  S.  R.  183.  Note:  Ann.  Cas.  1914C  30. 

6.  In  re  Williamson,  26  Pa.  St,  9,       10.  In  re  Grimley,  137  U.  S.  147, 11 

67  Am.  Dec.  374.  S.  Ct.  54,  34  U.  S.  (L.  ed.)  636. 

7.  Note:  22  A.  S.  R.  422.  Note:  87  A.  S.  R.  203. 
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cannot  be  reviewed  upon  habeas  corpus  when  it  appears  that  the 
military  tribunal  has  jufisdiclion  orer  the  offense  charged  and  that 
the  offender  is  a  person  who  is  amenable  to  its  jurisdiction.**  Thus 
it  has  been  held  that  if,  while  the  military  authorities  are  engaged 
in  suppressing  an  insurrection,  Ihey  arrest  and  imprison  a  person 
for  aiding  and  abetting  it,  his  arrest  is  legal  aad  his  det^tion  in 
the  custody  of  such  aiithoriti^  until  the  insurrection  is  suppressed 
is  also  legal,  and  he  is  not  entitled  to  his  release  on  habeas  corpus.** 
The  question  of  the  jurisdiction  of  state  courts  over  persons  held 
within  the  state  by  authority  of  the  United  States  is  treated  else- 
where in  this  article.*' 

32.  Restraint  by  Executive  Officers  of  Government. — The  writ  of 
habeas  corpus  has  been  frequently  applied  for  by  aliens  wbo  have 
been  refused  admission  to  this  country  by  the  officers  of  the  gov- 
ernment charged  with  the  enforcement  of  our  laws  relating  to  immi- 
gration, and  the  general  rule  is  that  where  the  government  has  vested 
in  a  particular  officer  the  authority  to  render  a  final  decision  in  such 
cases,  without  any  provision  for  its  review,  such  decision  cannot  be 
reviewed  on  habeas  corpus,**  The  final  determination  of  the  facts 
which  entitle  an  alien  to  admission  may  be  intrusted  by  Congress 
to  executive  officers;  and  in  such  a  case,  as  in  all  others  in  which 
a  statute  gives  a  discretionary  power  to  an  officer, /to  be  exercised 
by  him  upon  his  own  opinion  of  certain  facts,  he  is  made  the  sole 
and  exclusive  judge  of  the  existence  of  those  facts,  and  no  other  tri- 
bunal, unless  expressly  authorized  by  law  to  do  so,  is  at  liberty  to 
re-examine  or  controvert  the  sufficiencv  of  the  evidence  on  which 
he  acted.**  It  has  been  held,  however,  that  habeas  corpus  should  be 
granted  by  the  federal  courts  to  a  person,  claiming  to  be  a  citizen 
of  the  United  States,  who  has  arbitrarily  been  denied  a  hearing  and 
opportunity  to  prove  his  right  to  enter  the  United  States  as  the  exclu- 
sion acts  demand  and  has  been  ordered  confined  until  deported. 

11.  Ex  parte  Mason,  105  U.  S.  «96y  (L.  ed;)  1146;  Fok  Young  Yo  v.  Unit- 
26  U.  S.  (L.  ed.)  1213;  Jobnson  v.  ed  States,  185  U.  S.  296,  22  S.  Ct.  686, 
Sayre,  158  U.  S.  109, 15  S.  Ct.  773,  39  46  U.  S.  (L.  ed.)  917;  Lee  Gon  Yung 
U.  S.  (L.  ed.)  914;  Dillingham  v.  v.  United  States,  185  U.  S.  306,  25  S. 
Booker,  163  Fed.  696,  90  C.  C.  A.  280,  a.  690,  46  U.  S.  (L.  ed.)  921;  Kaoni 
16  Ann.  Cas.  127,  18  L.RA.(N.S.)  Yamataya  v.  Fisher,  189  U.  8.  86,  23 
956;  McGorry  v.  Mnrphy,  80  Ohio  St.  S.  Ct.  611,  47  U.  S.  (1..  ed.)  721: 
413,  88  N.  E.  881, 17  Ann.  Cas.  444.  United  States  v:  Sing  Tuck,  194  U.  S. 

Note:  12  Eng.  Rul.  Cas.  493.  161,  24  S.  Ct  621,  48  U.  S.  (L.  ed.) 

12.  In  re  Moyer,  35  Colo.  159,  85  917;  United  States  v.  Ju  Toy,  198  U. 
Pac.  190,  117  A.  8.  R.  189,  12  L.R.A.  S.  263,  25  S.  Ct.  644,  49  U.  S.  (L.  ed.) 
(N.8.)    979.  1040. 

Glenerally    as   to    trials    by    courts  15.  Nisbimura  Ekin  v.  United  States, 

martial,  see  Military.  142  U.  S.  651,  12  S.  Ct.  336,  35  U.  S. 

13.  See  infra,  par.  46.  (L.  ed.)  1146.    And  see  Aliens,  vol. 

14.  Niahimura  Ekin  v.  United  States,  1,  p.  831  et  seq. 
142  U.  S.  651, 12  S.  Ct,  336,  35  U.  S. 
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But  unless  and  until  it  is  proved  to  the  satisfaction  of  the  judge  that 
a  hearing  properly  so  called  was  denied,  the  merits  of  the  case  are 
not  open.** 

Re%tTttini  of  Infant,  Husband  or  Wife,  or  Insane  Person 

33.  Restraint  of  Inf ant.  Husband  or  Wife  Generally. — The  writ  of 
habeas  corpus,  designed  and  admirably  adapted  to  secure  individual 
freedom,  has  come  to  be  applied  to  other  uses,  and  among  them, 
to  the  ascertainment  and  enforcement  of  the  right  of  custody  of 
infant  children.*'  So  the  writ  may  be  sued  out  by  a  wife  for  the 
detention  of  her  husband,  by  a  husband  for  the  detention  of  his 
wife,*®  or  by  a  tutor  or  guardian  deprived  of  the  custody  of  his 
ward.**  Ordinarily  the  basis  of  the  issuance  of  the  writ  of  habeas 
corpus  is  an  illegal  detention,  but  in  the  case  of  the  writ  sued  out 
for  the  detention  of  a  wife  or  child  the  law  is  not  so  much  concerned 
about  the  illegality  of  the  detention  as  the  welfare  of  the  wife  or 
child.**  The  term  "imprisonment"  usually  imports  a  restraint  con- 
trary to  the  wishes  of  the  prisoner,  and  the  writ  of  habeas  corpus 
was  designed  as  a  remedy  for  him,  to  be  invoked  at  his  instance, 
to  set  him  at  liberty;  not  to  change  his  keeper.  But  in  the  case 
of  infants,  an  unauthorized  absence  from  the  legal  custody  has  been 
treated,  at  least  for  the  purpose  of  allowing  the  writ  to  issue,  as  equiva- 
lent to  imprisonment,  and  the  duty  of  returning  to  such  custody  as 
equivalent  to  a  wish  to  be  free ;  *  and  proceedings  in  habeas  corpus 
have  so  frequently  been  resorted  to  to  determine  the  right  to  the 
possession  of  a  minor  that  the  question  of  physical  restraint  need 
be  given  little  or  no  consideration  where  a  lawful  right  is  asserted 
to  retain  possession  of  the  child.*  The  writ  may  not  only  issue  with- 
out the  privity  of  the  child,  but  even  against  its  express  wishes;* 

16.  See  also  United  States  v.  Jung  18.  Barlow  v.  Barlow,  141  Ga.  535, 
Ah  Lung,  124  U.  S.  621,  8  S.  Ct.  663,  81  S.  E.  433,  52  L.R.A.(N.S.)  683; 
31  U.  S.  (L.  ed.)  591;  Chin  Yow  v.  Prieto  v.  St.  Alphonsns  Convent  of 
United  States,  208  U.  S.  8,  28  S.  Ct.  Mercy,  52  La.  Ann.  631,  27  So.  153, 
201,  52  U.  S.  (L.  ed.)  369.  47  L.R.A.  656. 

17.  Kennedy  v.  Meara,  127  Qa.  68,  19.  Prieto  v.  St.  Alpfaonsns  Convent 
56  S.  E.  243,  9  Ann.  Cas.  396;  Barlow  of  Mercy,  52  La.  Ann.  631,  27  So.  153, 
V.  Barlow,  141  Ga.  535,  81  S.  E.  433,  47  L.R.A.  656.  See  Quardian  akd 
52   L.R.A.(N.S.)    683;   Prieto   v.   St.  Ward,  ante,  par.  21. 

Alphonsus  Convent  of  Mercy,  52  La.  20.  Barlow  v.  Barlow,  141  Ga.  535, 

Ann.  631,  27  So.  153,  47  Lil.A.  656;  81  S.  E.  433,  52  L.R.A.(N.S.)  683. 

Fambarm  v.  Pierce,  141  Mass.  203,  6  1.  Prieto  v.  St.  Alphonsus  Convent 

N.  E.  830,  55  Am.  Rep.  452;  Mooie  v.  of  Mercy,  52  La.  Ann.  631,  27  So.  153, 

Christian,  56  Miss.  408,  31  Am.  Rep.  47  L.R.A.   656.     See  also   Ex   parte 

375;  Green  v.  Campbell,  35  W.  Va.  Swall,  36  Nev.  171,  134  Pac.  96,  Ann. 

698,  14  S.  E.  212,  29  A.  S.  R.  843;  Cas.  1915B  1015. 

TyUer  v.  Tytler,  15  Wyo.  319,  89  Pac.  2.  Ex  parte  Swall,  36  Nev.  171, 134 

1,  123  A.  S.  R.  1067.  Pac.  96,  Ann.  Cas.  1916B  1015. 

Note:  Ann.  Cas.  1912C  869.  S.  Prieto  v.  St.  Alphonsns  Convent 
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and  it  may  issae  alihough  the  person  in  whose  custody  a  ohild  is 
denies  that  he  is  restraining  or  preventing  the  child  from  returning 
to  his  parents,  if  it  appears  that  he  harbors  the  child  and  refuses  to 
permit  the  parent  to  exercise  parental  authority  to  enforce  a  return.'* 
A  husband  may  maintain  habeas  corpus  against  his  wife  to  recover 
possession  of  their  child  although  they  are  neither  legally  separated 
nor  divorced.* 

34.  Considerations  Controlling  Determination  as  to  Custody  of 
Infants. — The  ascertainment  and  enforcement  of  the  custody  of 
minor  children  by  the  use  of  the  writ  of  habeas  corpus  is  of  an 
equitable  nature,*  and  in  such  cases  the  question  of  personal  free- 
dom is  not  involved,  for  an  infant,  from  humane  and  obvious  reasons, 
is  presumed  to  be  in  the  custody  of  someone  until  it  has  attained 
its  majority;'  and  the  court,  when  asked  to  restore  an  infant,  is 
not  bound  by  any  mere  legal  right  of  parent  or  guardian,  but  is  to 
give  it  due  weight  as  a  claim  founded  on  human  nature,  and  gener- 
ally equitable  and  just.*  Therefore  these  cases  are  not  decided  upon 
the  legal  right  of  the  petitioner  to  be  relieved  from  unlawful  impris- 
onment or  detention,  as  in  the  ease  of  an  adult,  but  upon  the  court's 
view  of  the  best  interests  of  those  whose  welfare  requires  that  they 
be  in  custody  of  one  person  or  another;*  and  hence  a  eourt  is  in 
no  case  bound  to  deliver  a  child  into  the  custody  of  any  claimant 
or  of  any  person,  but  should,  in  the  exercise  of  a  sound  judicial 
discretion  after  a  careful  consideration  of  the  facts,  leave  it  in  such 
custody  as  the  welfare  of  the  child  at  the  time  c^pears  to  require.^* 
Accordingly  although  a  father  is  ordinarily  entitled  to  the  custody 
of  his  minor  children,  and  upon  habeas  corpus  courts  have  the  power 

of  Mercy,  52  La.  Ann.  631,  27  So.  153,  Tytler,  15  Wyo.  319^  89  Pac.  1, 123  A. 

47  L.R.A.  656.  S.  R.  1067;  In  re  Hutchinson,  26  Ont. 

4.  Moore  v.  Christian,  56  Miss.  408,  L.  Rep.  601,  Ann.  Cas.  1913B  879. 
31  Ahl  Rep.  375.  10.  Kelsey  v.  Green,  69  Conn.  291, 

5.  State  v.  Miohel,  105  La.  741,  30  37  Atl.  679,  38  L.R.A.  471;  Boyd  v. 
So.  122,  54  L.R.A.  927.  Glass,  34  Ga.  253,  89  Am.  Dec.  252; 

6.  Green  v.  Campbell,  35  W.  Va.  Taylor  v.  Jeter,  33  Ga.  195,  81  Am. 
698,  14  S.  B.  212,  29  A.  S.  iR.  843.  Dee.  202;  Barlow  ▼.  Barlow,  141  Ga. 

Note:  Ann.  Cas.  1912C  868.  535,  81   S.  E.  433,  52  L.R.A.(N.S.) 

7.  Tytler  v.  I^tler,  15  Wyo.  319,  89  683 j  State  t.  Smith,  6  Greenl.  (Me.) 
Pac.  1,  123  A.  S.  R.  1067.  463,  20  Am.  Dec.  324 ;  Ex  parte  SwaU, 

8.  Green  v.  Campbell,  35  W.  Va.  36  Ncv,  171,  134  Pac.  96,  Ann.  Caa. 
698,  14  S.  E.  212,  29  A.  S.  R.  843.       1915B  1015;  Anderson  v.  Young,  54 

9.  New  York  Foundling  Hospital  v.  S.  C.  388j  32  S.  E.  448,  44  KR.A.  277; 
Gatti,  203  U.  S.  429,  27  S.  Ct.  53,  51  Brown  v.  Robertson,  76  S.  C.  151,  56 
U.  S.  (L.  ed.)  254;  Miller  v:  Wallace,  S.  E.  786,  9  L.R.A.(N.S.)  1173;  State 
76  Ga.  479,  2  A.  S.  R.  48 ;  Barlow  v.  v.  KUvington,  100  Tenn.  227,  45  S.  W. 
Barlow,  141  Ga.  535,  81  S.  E.  433,  52  433,  41  L.R.A.  284 ;  Merritt  v.  Swim- 
L.R.A.(N.S.)  683;  Hibbette  v.  Baincs,  ley,  82  Va.  433,  3  A.  S.  R.  115;  Green 
78  Miss.  696,  29  So.  80,  51  L.R.A.  839;  v.  CampbeU,  35  W.  Va.  698,  14  S.  E. 
Green  v.  Campbell,  35  W.  Va.  698,  14  212,  29  A.  S.  R.  843. 

S.  E.  212,  29  A.  S.  R.  843;  Tytler  v.       Note:  12  Eng.  Rul.  Cas.  493.- 
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to  award  it  to  him,  still  the  application  is  addressed  to  the  discietion 
of  the  court,  and  such  custody  may  be  withheld  from  the  father 
when  it  is  made  clearly  to  appear  that  by  reason  of  his  uufitnesB 
for  the  trust,  or  of  other  sufficient  causes,  the  permanent  interests 
of  the  child  would  be  sacrificed  by  a  change  of  custody.**  In  deter- 
mining whether  it  will  be  for  the  best  interest  of  a  child  to  award 
its  custody  to  the  father  the  court  may  properly  consult  the  child, 
having  sufficient  judgment,  whether  it  prefers,  for  any  good  reason, 
to  go  with  him  or  not.**  But  while  the  father  of  an  infant  child 
cannot  claim  its  custody  as  a  matter  of  strict  right,  regardless  of 
the  welfare  of  the  child,  still  generally,  where  the  conditions  are 
such  that  the  child  will  be  equally  well  oflf  in  the  custody  of  either 
parent,  the  custody  of  the  child  should  be  awarded  to  the  father.** 
A  court  will  not  on  habeas  corpus  proceedings  instituted  by  a  parent 
to  test  the  detention  of  a  child  in  a  public  institution  inquire  into 
the  regularity,  legality,  or  sufficiency  of  the  proceedings  before  the 
judge  or  magistrate  which  resulted  in  the  committel,  where  the 
detention  is  manifestly  for  the  welfare  of  the  child.**  But  a  child 
committed  to  an  institution  because  of  the  unfitness  of  its  parents 
to  care  for  it  may  be  restored  to  the  parents  on  habeas  corpus  on 
showing  the  removal  of  the  cause  for  commitment  and  the  parents' 
competency  and  fitness.** 

35.  Restraint  of  Insane  Persons. — ^Where  one  in  custody  by  reason 
of  insanity  is  detained  after  he  becomes  sane,  such  detention  is  illegal 
and  may  be  ended  by  habeas  corpus,**  and  it  is  generally  held  that 
a  person  committed  as  insane  has  the  right  at  any  time  to  have  his 
sanity  determined  on  habeas  corpus.*'  But  although  the  confine- 
ment of  an  insane  person  is  illegal,  if  his  going  at  large  will  be 
dangerous  to  himself  or  to  other  people  he  will  not  be  set  at  liberty 
under  a  writ  of  habeas  corpus,  but  will  be  detained,  to  permit  a  legal 
commitment  to  be  secured  under  legal  proceedings.** 

11.  Neville  v.  Reed,  134  Ala.  317,  32  227,  45  S.  W.  433,  41  L.R.A.  284. 
So.  659,  92  A.  S.  R.  35 ;  State  v.  Lib-       15.  Fambam   v.   Pierce,  141  Mass. 
bey,  44  N.  H.  321,  82  Am.  Dec.  223;  203,  6  N.  E.  830,  55  Am.  Rep.  452. 
Merritt  v.  Swimlev,  82  Va.  433,  3  A.       16.  Northfoss  v.  Welch,  116  Minn. 
S.  R.  115;  In  re  Hutchinson,  26  Ont.  62,  133  N.  W.  82,  Ann.  Cas.  1913 A 
L.  Rep.  601,  Ann.  Cas.  1913B  879.  1257,  36  L.R.A.(N.S.)   578  and  note, 

12.  Neville  v.  Reed,  134  Ala.  317,  32       17.  People  v.  Cbanler,  196  N.  y.  525, 
So.  659,  92  A.  S.  R.  35.  89  N.  E.  1109,  25  L.R.A.(N.S.)  946. 

13.  Note:  12  Eng.  Rul.  Cas.  493.  .  Note:  36  L.R.A.(N.S.)  579. 

For  a  full  discussion  of  the  relation-       18.  Ex  parte  Dagley,  35  Okla.  180, 

ship  of  parent  and  child  and  the  right,  128  Pac.  699,  44  L.R.A.(N.S.)  389  and 

duties,  and  liabilities  arising  out  of  note;  In  re  Allen,  82  Vt.  365,  73  AtL 

that    relationship,    see    Parent    and  1078,  26  L.R.A.(N.S.)  232.    And 

Child.  ^nerally,  Insanitt, 

14.  State  V.  Kiivington,  100  Tenn. 
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IV.   JUBISDICTIOlf 

In  General 

36.  Bxtsnt  of  JorbMltctiM. — ^It  may  be  laid  down  as  a  general  rule 
that  a  ebvQ^  of  a  state  or  territory  had  no  authority  to  issue  a  writ 
ol  habeas  corpus  directed  to  a  person  outside  of  its  territorial  juris- 
diction.** For  it  is  a  cardinal  principle  of  law  that  no  sovereignty 
can  exteild  its  procesrf  beyond  its  own  territorial  limits,  to  subject 
either  the  property  or  the  person  of  anyone  to  its  judicial  decisions, 
decrees,  or  judgments.'*  The  English  courts  have  jurisdiction  to 
issue  vMis  of  habeas  corpus  directed  to  persons  detained  in  colonial 
pofisesaions  in  which  no  courts  authorized  to  issue  these  writs  have 
been  established,  but  under  the  habeas  corpus  act  it  is  expressly 
provided  that  no  writ  of  habeas  corpus  shall  issue  out  of  England 
into  any  colony  or  foreign  dominion  of  the  crown  where  there  is  a 
lawfully  established  court  having  authority  to  grant  such  writs.^ 
As  a  general  rule  the  federal  courts  of  the  United  States  have  no 
jurisdiction  to  issue  writs  of  habeas  corpus  directed  to  persons  out- 
side of  their  respective  territorial  limits,^  and  the  same  rule  applies 
to  state  courts,  which  do  not  have  jurisdiction  to  issue  the  writ  to 
persons  outside  of  their  districts.*  In  some  jurisdictions  it  is  pro- 
vided in  effect  by  statute  that  applications  for  writs  of  habeas  corpus 
shall  be  brought  in  the  court  of  the  district  where  the  person  is 
confined,  and  that  courts  of  other  districts  shall  have  no  right  to 
issue  such  writs  except  in  cases  where  the  judge  of  the  dislanct  where 
the  party  is  in  prison  is  incapable  of  acting  or  refuses  to  act;  and 
where  such  provisions  are  in  force  the  application  must,  except  in 
the  instances  stated,  be  brought  in  the  district  where  the  detention 
occurs.^  Under  a  statute  providing  that  when  the  writ  cannot  be 
obtained  in  the  same  county  it  may  be  issued  by  a  court  in  an 
adjoining  county,  the  term  "adjoining  county"  has  been  construed 
to  mean  the  nearest  or  most  accessible  county,  though  it  might  not 
be  actually  adjoining.*  Although  a  judge  may  have  no  authority 
to  issue  a  writ  directed  to  a  person  holding  another  in  custody  be- 
yond certain  territorial  limits,  yet  where  he  does  issue  the  writ  thus 
directed,  and  the  respondent  obeys  its  mandate  by  producing  into 

19.  Rex  ▼.  PiBckney   [1904]   2  K.   4  British  Rul.  Cas.  814. 

B.  84,  73  L.  J.  K.  B.  448,  68  J.  P.  361,       2.  Note:  4  British  Rul.  Cas.  812. 
62  W.  R.  513,  90  L.  T.  N.  S.  468,  20       3.  In  re  Van  Sciever,  42  Neb.  772, 

Times  L.  Rep.  363,  4  British  Rul.  Cas.  60  N.  W.  1037,  47  A.  S,  R.  730. 
804  and  note.  Note :  7  Ann.  Cas.  1020. 

20.  Note:  4  British  Rul.  Cas.  810.       4.  Note:  4  British  Rul.  Cas.  811. 
And  see  Cottrts,  vol.  7,  p.  1058  et  seq.       6.  Note :  Ann.  Cas.  1913D  849. 

1.  Notes:   12   Eng.  Rul.  Cas.  491; 
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court  the  person  detained,  a  plea  that  the  court  had  no  jurisdiction 
to  issue  the  writ  is  not  sustainable.* 

37.  Conflict  of  Jurisdiction. — It  is  a  settled  principle  of  law  that 
a  court  having  possession  of  a  person  or  property  cannot  be  deprived 
of  the  right  to  deal  with  such  persoti  or  propei!ty  until  itu  jurisdic- 
tion is  exhausted,  and  that  no  other  court  has  th«  right  to  interfere 
with  such  custody  or  possession.^  Based  on  this  principle  the  rule 
has  been  stated  to  be  that  one  court  has  no  jurisdiction  to  release 
Qn  habeas  corpus  a  prisoner  committed  by  a  court  of  co-ordinate 
jurisdiction.  Any  other  rule  would  produce  a  conflict  of  jurisdic- 
tion over  the  right  to  the  custody  of  the  person  of  the  prisoner,  and 
lead  to  inextricable  confusion,  resulting  in  a  defeat  of  the  due  admin- 
istration of  the  law.®  The  fact  that  the  judges  of  the  inferior  courts 
have  concurrent  jurisdiction  with  the  highest  appellate  court  in  habeas 
corpus  proceedings  does  not  authorize  a  judge  of  an  inferior  court 
to  entertain  habeas  corpus  proceedings  for  the  release  of  a  prisoner 
whose  conviction  has  been  affirmed  by  the  appellate  court.* 

38.  Appellate  Courts. — The  courts  of  last  resort  in  a  great  major- 
ity of  the  states  have  original  jurisdiction  to  issue  the  writ  of  habeas 
corpus  by  virtue  of  direct  authority  conferred  either  by  constitutional 
provision  or  by  legislative  enactment.^®  The  writ  of  habeas  corpus 
which  those  courts  are  authorized  to  issue  is  the  prerogative  writ  of 
the  common  law,  and  the  jurisdiction  over  it,  conferred  by  such 
grant  or  power,  is  exclusive.**  But  even  where  the  constitution  gives 
the  highest  court  of  a  state  original  jurisdiction  in  habeas  corpus, 
it  has  frequently  been  held  that  some  special  reason  must  exist  for 
invoking  the  powers  or  the  parties  will  be  relegated  to  a  lower  court 
for  relief,**  and  accordingly  it  has  been  held  that  appellate  courts 

6.  Simmons  v.  Georgia  Iron,  etc.,  Am.  Dec.  55;  Ex  parte  Warfield,  40 

Co.,  117  Ga.  305,  43  S.  E.  780,  61  Tex.  Crim.  413,  50  S.  W.  933,  76  A. 

L.R.A.  739.  S.  R.  724 ;  Ex  parte  Patterson,  42  Tex. 

.7.  See  Courts,  vol.  7,  p.  1067  et  Crim.  256,  58  S.  W.  1011,  51  L.R.A.. 

seq.  654;  Ex  parte  Gould,  60  Tex.  Crim. 

8..  Ex  parte  State,  150  Ala.  489,  43  442,  132  S.  W.  364,  31  L.R.A.(N.S.) 

So.  490,  124  A.  S.  R.  79,  10  L.R.A.  835;  Miskimmins  v.  Shaver,  8  Wyo. 

(N.S.)    1129;    Cooper   v.   People,   13  392,  58  Pac.  411,  49  L.R.A.  831. 

Colo.  337,  373,  22  Pac.  790,  6  L.R.A.  Note:  Ann.  Cas.  1913A  157,  158. 

430 ;  People  v.  District  Ct.,  26  Colo.  And  see  Courts,  vol.  7,  p.  1074  et 

380,  58  Pac.  608,  46  L.R.A.  855 ;  Mart-  aeq. 

in  V.  District  Court,  37  Colo.  110,  80  11.  People  v.  District  Court,  37  Colo. 

Pac.  82,  119  A.  S.  R.  262.  443,  86  Pac.  87,  92  Pac.  958, 13  L.R.A. 

9.  People  V.  Superior  Court,  234  111.  (N.S.)  768. 

186,  84  N.  E.  875,  14  Ann.  Cas.  753       12.  State  v.  Wolfer,  127  Minn.  102^ 

arid  note.  148  N.  W.  896,  L.R.A.1915B  95 ;  Ex 

10.  State  V.  Wolfer,  127  Minn.  102,  parte  Patterson,  42  Tex.  Crim.  256,  58. 
148  N.  W.  896,  L.R.A.1915B  95;  Ex  S.  W.  1011,  51  L.R.A.  654. 

parte  Jilz,  64  Mo.  205,  27  Am.  Rep.       Note:  Ann.  Cas.  1913A  157, 
218 ;  Ex  parte  Shaw,  7  Ohio  St.  81,  70 
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will  not  exercise  thi?  extraordinary  jurisdiction  where  there  is  an- 
other effective  remedy  available.*'  In  a  few  states  the  jurisdiction 
conferred  by  the  constitution  on^  the  court  of  last  resort  has  been 
held  to  give  that  court  jurisdiction  to  issue  writs  of  habeas  corpus 
only  in  the  exercise  of  its  appellate  jurisdiction  or  supervisory  control 
over  the  lower  courts,** 

39.  Inferior  Courts.~The  jurisdiction  of  inferior  courts  is  to  be 
determined  as  a  rule  by  the  governing  statutes.  It  is  not  at  all 
uncommon  to  limit  the  jurisdiction  of  such  courts  to  minor  cases.**^ 
Jurisdiction  does  not  depend  upon  the  correctness  of  the  decision 
made,  but  upon  authority  to  determine  the  existence  or  nonexistence 
of  the  fact  alleged,  and  render  judgment  accordingly,  and  although 
an  inferior  court  judge  has  general  jurisdiction  of  habeas  corpus, 
he  has  no  jurisdiction  to  issue  the  writ  to  test  the  validity  of  a  con- 
viction which  the  supreme  court  has  affirmed,  but  which  is  allfeged 
to  be  void,  as  such  judge  has  no  authority  to  determine  the  fact 
contrary  to  the  judgment  of  the  supreme  court.  Such  affirmance 
must  be  regarded  as  an  adjudication  by  that  court  that  the  judg- 
ment of  conviction  is  valid  in  all  particulars,  and  the  validity  of 
the  conviction  cannot  thereafter  be  questioned  by  habeas  corpus  pro- 
ceedings in  an  inferior  court,  even  as  to  a  question  not  presented 
by  an  assignment  of  error  to  the  supreme  court** 

40.  Jurisdiction  of  State  Courts  over  Persons  Held  by  Authprity 
of  United  States. — ^As  a  result  of  the  supremacy  of  the  constitution 
and  laws  of  the  United  States,  a  state  judge  has  no  jurisdiction 
to  issue  a  writ  of  habeas  corpus,  or  to  continue  proceedings  under 
the  writ  when  issued,  for  the  discharge  of  a  person  held  under  the 
authority  or  claim  and  color  of  authority  of  the  United  States  by 
an  officer  of  that  government,*'  for  no  state  can  authorize  one  of  its 
judges  or  courts  to  exercise  judicial  power  by  habeas  corpus  or  other- 
wise within  the  jurisdiction  of  another  and  independent  govern- 
ment.*® If,  upon  the  application  for  the  writ,  it  appears  that  the 
person  alleged  to  be  illegally  restrained  of  his  liberty  is  held  under 
the  authority  or  claim  and  color  of  authority  of  the  United  States 
by  an  officer  of  that  government,  the  writ  should  be  refused.**    If 

IS.  Ex  parte  Jennan,  57  Ore.  387,  13  WaU.  397,  20  U.  S.  (U  ed.)  597; 

112  Pac.  416,  Ann.  Cas.  1913A  149.  Ex  parte  Royall,  117  U.  S.  241,  6  S. 

14.  Note:  Ann.  Cas.  1913 A  158.  Ct.  734,  29  U.  S.   (L.  ed.)   868;  Ex 

15.  Barlow  v.  Barlow,  141  Ga.  535,  parte  Holman,  28  la.  88,  4  Am.  Bep. 
81  S.  E.  433,  52  L.R.A.(N.S.)  683;  159;  In  re  Copenhaver,  118  Mo.  377, 
State  V.  Murphy,  132  Mo.  382,  33  S.  24  S.  W.  161,  40  A.  S.  R.  382. 

W.  1136,  53  A.  S.  R.  491.  Notes:  9  Am.  Rep.  69;  22  A,  S.  B, 

16.  People  V.  Superior  Court,  234  424. 

111.  186,  84  N.  E.  875,  14  Ann.  Cas.  18.  Ableman  v.  Booth,  21  How.  506, 

753  and  note.  16  U.  S.  (L.  ed.)  169. 

17.  Ableman  v.  Booth,  21  How.  506,  19.  Tarble's  Case,  13  Wall.  397,  20 
16  U.  S.  (L.  ed.)  169;  Tarble's  Case,  U.  S.  (L.  ed.)  597;  Eobb  v.  Connolly, 
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this  fact  does  not  thus  appear,  the  state  judge  has  the  right  to 
inquire  into  the  cause  of  imprisonment,  and  ascertain  by  what  author- 
ity the  person  is  held  within  the  limits  of  the  state ;  ••  and  it  is 
the  duty  of  the  marshal  or  other  officer  having  the  custody  of  the 
prisoner  to  give,  by  a  proper  return,  information  in  this  respect.* 
This  right  to  inquire  by  process  of  habeas  corpus,  and  the  duty  of 
the  oflficer  to  maie  a  return,  grow,  necessarily,  out  of  the  complex 
character  of  our  governmenrt,  and  the  existence  of  two  distinct  and 
separate  sovereignties  within  the  same  territorial  space,  each  of  them 
restricted  in  its  powers,  and  each,  within  its  sphere  of  action  pre- 
scribed by  the  constitution  of  the  United  States,  independent  of  the 
other.*  After  the  court  has  been  fully  apprised  by  the  return  that 
the  person  is  held  by  an  officer  of  the  United  States,  by  the  author- 
ity or  claim  and  color  of  authority  .of  the  United  States,  it  can  pro- 
ceed no  further.'  Adherence  to  these  rules  is  absolutely  necessary 
to  prevent  conflict  of  jurisdiction  and  to  maintain  and  uphold  the 
stability  of  both  the  national  and  state  governments.^  Subject  to 
the  exclusive  and  paramount  authority  of  the  national  government 
just  stated  the  states  have  the  right,  by  their  own  courts  or  by  the 
judges  thereof,  to  inquire  into  the  grounds  upon  which  any  person, 
within  their  respective  territorial  limits,  is  restrained  of  his  liberty, 
and  to  discharge  him  if  it  be  ascertained  that  such  restraint  is  illegal ; 
and  this  notwithstanding  such  illegality  may  arise  from  a  violation 
of  the  constitution  and  laws  of  the  United  States.*  The  governor 
of  a  state,  in  the  execution  of  the  duty  of  surrendering  fugitives 
imposed  by  the  constitution  and  the  statute  of  Congress,  does  not 
act  as  a  United  States  officer,  and  a  writ  of  habeas  corpus  may  be 
issued  by  the  state  courts  to  test  the  validity  of  an  arrest  under  his 
warrant.* 

Ill  U.  S.  624,  4  S.  Ct.  544,  28  t.  S.  16  U.  S.  (L.  ed.)  169;  Tarble's  Case, 

(L.  ed.)   542;  Ex  parte  Holman,  28  13  Wall.  397,  20  U.  S.  (L.  ed.)  597; 

la.  88,  4  Am.  Rep.  159.  Robb  v.  ConnoUy,  111  U.  S.  624,  4 

Notee:  22  A.  S.  R.  424;  87  A.  S.  R.  S.  Ct.  544,  28  U.  S.  (L.  ed.)  542;  Ex 

200.  parte  Holman,  28  la.  88,  4  Am.  Rep. 

20.  Tarble's  Case,  13  Wall.  397,  20  159. 

U.  S.  (L.  ed.)  597;  Robb  v.  Connolly,  4.  In  re  Copenhaver,  118  Mo.  377, 

111  U.  S.  624,  4  S.  Ct.  544,  28  U.  S.  24  S.  W.  161,  40  A.  S.  R.  382. 

(L.  ed.)   542;  Ex  parte  Holman,  28  6.  Robb  v.  Connolly,  111  U.  S.  624, 

la.  88,  4  Am.  Rep.  159.  4  S.  Ct.  544,  28  U.  S.  (L.  ed.)  542. 

1.  Ableman  v.  Booth,  21  How.  506,  6.  Robb  v.  ConnoUy,  111  U.  S.  624» 
16  U.  S.  (L.  ed.)  169;  Tarble's  Case,  4  S.  Ct.  544,  28  U.  S.  (L.  ed.)  542; 
13  Wall.  397,  20  U.  S.  (L.  ed.)  597;  Roberts  v.  Reilly,  116  U.  S.  80,  6  S. 
Robb  V.  ConnoUy,  111  U.  S.  624,  4  Ct.  291,  29  U.  S.  (L.  ed.)  544;  People 
S.  Ct.  544,  28  U.  S.  (L.  ed.)  542.  v.  Hyatt,  172  N.  Y.  176,  64  N.  E.  825, 

2.  Robb  V.  Connolly,  111  U.  S.  624,  92  A.  S.  R.  706,  60  L.R.A.  774.  And 
4  S.  Ct.  544,  28  U.  S.  (L.  ed.)  542.  see  supra,  par.  14. 

3.  Ableman  v.  Booth,  21  How.  506, 

1220 


12  R.  C.  L.  HABEAS  CORPUS  §  41 

United  States  Courts 

41.  In  General. — The  question  of  the  extent  of  the  authority  of 
the  courts  of  the  United  States  to  use  the  writ  of  habeas  corpus  as 
a  means  of  releasing  persons  held  in  unlawful  custody  has  always  ^ 
been  clouded  with  more  or  less  doubt  and  uncertainty.  The  enact- 
ments now  found  in  the  Revised  Statutes  of  the  United  States  on 
the  subject  are  the  results  of  a  long  course  of  legislation  forced  upon 
Congress  by  the  attempt  of  the  states  of  the  Union  to  exercise  the 
power  of  imprisonment  over  officers  and  other  persons  asserting  rights 
under  the  federal  gov^nment  or  foreign  governments,  which  the 
states  denied.'  Under  the  Judiciary  Act  of  1789  the  courts  of  the 
United  States  and  either  of  the  justices  of  the  supreme  court,  as  well 
as  the  judges  of  the  district  courts,  had  power  to  grant  writs  of  habeas 
corpus  for  the  purpose  of  an  inquiry  into  the  cause  of  commitment; 
but  this  extended  in  no  case  to  prisoners  in  jail,  unless  in  cuistody 
under  or  by  color  of  the  authority  of  the  United  States,  or  commit- 
ted for  trial  before  some  court  of  the  United  States,  or  necessary  to 
be  brought  into  court  to  testify.®  Undei:  that  act,  no  writ  of  haocas 
corpus,  except  ad  testificandum,  could  be  issued  in  the  case  of  a 
prisoner  in  jail  under  commitment  by  a  court  or  magistrate  of  a 
state.*  The  law  remained  in  this  condition  until  the  events  con- 
nected with  the  nullification  proceedings  in  South  Carolina,  by  which 
officers  of  the  United  States  engaged  in  collecting  the  revenue  and 
performing  other  duties  in  that  state  were  for  that  reason  subjected 
by  the  laws  of  South  Carolina  to  imprisonrpent.*®  At  that  time  the 
power  of  the  United  States  courts  was  extended  to  all  cases  of  pris- 
oners in  jail  or  confinement,  when  committed  or  confined  on  or  by 
any  authority  or  law  for  any  act  done  or  omitted  to  be  done  in 
pursuance  of  a  law  of  the  United  States,  or  any  order,  process,  or 
decree  of  any  judge  or  court  thereof.**    In  1842  there  was  another 

7.  In  re  Neagle,  136  U.  S.  1,  10  S.  S.  Ct.  850,  34  U.  8.  (L.  ed.)  300 ; 
Ct  658,  34  U.  S.  (L.  ed.)  55.  Whitten  v.  Tomlinson,  160  V,  S.  231, 

8.  Ex  parte  Dorr,  3  How.  103,  U  16  S.  Ct.  297,  40  U.  S.  (L.  ed.)  406. 
U.  8.  (L.  ed.)  514;  Ex  parte  Yer^r,  10.  In  re  Neagle,  135  U.  S.  1,  10 
8  Wall.  85, 19  U.  S.  (L.  ed.)  332;  In  S.  Ct.  658,  34  U.  S.  (L.  ed.)  55;  In  re 
re  Neagle,  135  U.  S.  1,  10  S.  Ct.  658,  Burrus,  136  U.  S.  586,  10  S.  Ct.  SoO, 
34  U.  S.  (L.  ed.)   55;  In  tb  Burrus,  34  U.  S.  (L.  ed.)  500. 

136  U.  S.  586,  10  S.  Ct.  850,  34  U.  S.  11.  Ex  parte  Yerger,  8  WaH.  85, 1ft 
(L.  ed.)  500;  Cross  v.  Burke,  146  U.  U.  S.  (L.  ed.)  332;  In  re  Neagle,  135 
S.  82,  13  S.  Ct.  22,  36  U.  S.  (L.  ed.)  U.  S.  1, 10  S.  Ct.  658,  34  U.  S.  (L.  ed.) 
896;  Whitten  v.  Tomlinson,  160  U.  S.  55,  affirming  39  Fed.  833,  5  L.R.A. 
231,  16  S.  Ct.  297,  40  U.  S.  (L.  ed.)  78;  In  re  Burrus,  136  U.  S.  586,  10 
400.  S.  Ct.  850,  34  U.  S.  (L.  ed.)  500;  Cross 

9.  Ex  parte  Dorr,  3  How.  103,  11  v.  Burke,  146  U.  S.  82,  13  S.  Ct.  22, 
U..S.  (L.  ed.)  514;  In  re  Neagle,  135  36  U.  S.  (L.  ed.)  896;  Whitten  v. 
U.  S.  1, 10  S.  Ct.  658,  34  U.  S.  (L.  ed.)  Tomlinson,  160  U.  S.  231,  16  S.  Ct. 
56;  In  re  Burrus,  136  U.  S.  -86,  10   297,  40  U.  8.  (L.  ed.)  406. 
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extension  of  power  whereby  the  writ  could  be  issued  when  the  pris- 
oner, being  a  subject  or  citizen  of  a  foreign  state  and  domiciled 
therein,  was  committed  or  confined  under  or  by  any  authority  or 
law  of  the  United  States  or  of  any  one  of  them,  for  or  on  account 
of  any  act  done  or  omitted  under  any  alleged  right,  titte,  authority, 
privilege,  protection,  or  exemption,  set  up  or  claimed  under  the 
commission,  or  order,  or  sanction,  of  any  foreign  state  or  sovereignty, 
the  validity  and  effect  whei:eof  depend  upon  the  law  of  nations,  or 
under  color  thereof.^^  In  1847  a  statute  was  passed  by  Congress 
bv  which  it  was  declared  that  the  courts  of  the  United  States  and 
the  several  justices  and  judges  thereof  shoiild  have  power  to  grant 
writs  of  habeas  corpus  in  all  cases  where  any  person  may  be  restrained 
of  his  or  her  liberty  in  violation  of  the  constitution  or  of  any  treaty 
or  law  of  the  United  States.^'  This  brief  statement  shows  how  the 
general  spirit  and  genius  of  our  institutions  has  tended  to  the  widen- 
ing and  enlarging  of  the  habeas  corpus  jurisdiction  of  the  courts 
and  judges  of  the  United  States ;  and  this  tendency,  generally  speak- 
ing, has  been  constant  and  uniform.^^  It  has  been  held  that  juris- 
diction -of  a  "controversy"  between  citizens  of  different  states,  given 
to  federal  courts  by  the  constitution,  extends  to  all  "cases"  or  "suits" 
between  such  parties,  including  a  habeas  corpus  which  involves  the 
right  to  personal  liberty.**     A  distinction  has  however  been  made 

12.  Ex  parte  Yerger,  8  Wall.  85, 19  He  was,  however,  tried  and  acquitted, 

U.  S.  (L.  ed.)  332;  In  re  Neagle,  135  and  afterwards  released  by  the  state 

U.  S.  1,  10  S.  Ct.  658,  34  U.  S.  (L.  of  New  York.    This  led  to  (he  exten- 

ed.)  55;  Cross  v.  Burke,  146  U.  S.  82,  sion   of   the   powers   of   the   federal 

13  S.  Ct.  22,  36  U.  S.  (L.  ed.)  896;  judges  mentioned  in  the  text.     In  le 

Wliitten  V.  Tomlinson,  160  U.  S.  231,  Neagle,  135  U.  S.  1,  10  S.  Ct.  658,  34 

16  S.  Ct.  297,  40  U.  S.  (L.  ed.)  406;  U.  S.  (L.  ed.)  55. 

Carfer  v.  Caldwell,  200  U.  S,  293,  26  13.  In  re  Yenger,  8  Wall.  85, 19  U. 

S.  Ct.  264,  50  U.  S.  (L.  ed.)  488.  S.  (L.  ed.)  332;  Ex  parte  RoyaU,  117 

This  extension  of  the  circumstances  U.  S.  241,  6  S.  Ct.  734,  29  U.  S.  (L. 

on  which  a  writ  of  habeas  corpus  might  ed.)  868;  Ex  parte  Terry,  128  U.  S. 

issue  by  the  federal  judges  arose  out  289,  9  S.  Ct.  77,  32  U.  S.   (L.  ed.) 

of    the    celebrated    McLeod    case,    in  405;  In  re  Neagle,  135  U.  S.  1,  10  S. 

which  McLeod,  charged  with  murder  Ct.  658,  34  U.  S.  (L.  ed.)  55;  Cross 

in  a  state  court  of  New  York,  had  v.  Burke,  146  U.  S.  82,  13  S.  Ct.  22, 

pleaded  that  he  was  a  British  subject,  36  U.   S.    (L.  ed.)    896;   Whitten  v. 

and  that  what  he  had  done  was  under  Tomlinson,  160  U.  S.  231,  16  S.  Ct. 

and  by  the  authority  of  his  govern-  297,  40  U.  S.  (L.  ed.)  406;  Carfer  v. 

ment,  and  should  be  a  matter  of  inter-  Caldwell,  200  U.  S.  293,  26  S.  Ct.  264, 

national  adjustment,  and  that  he  was  50  U.  S.  (L.  ed.)  488;  In  re  Reinitz, 

not  subject  to  be  tried  by  a  court  of  39  Fed.  204,  4  L.R.A.  236. 

New    York   under   the   laws   of    that  Note:  10  L.R.A.  617. 

state.      The    federal    government    ac-  14.  Ex  parte  Yerger,  8  Wall.  85,  19 

knowledged  the  force  of  this  reasoning,  C.  S.  (L.  ed.)  332. 

and    undertook    to    obtain    from    the  15.  King  v.  McLean   Asylum,  etc., 

government  of  the  state  of  New  York  64  Fed.  331,  21  U.  8.  App.  481,  12  C. 

the  release  of  the  prisoner,  but  failed.  C.  A.  145,  26  L.R.A.  784. 
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between  proceedings  under  the  writ  when  they  truly  involve  personal 
liberty,  and  proceedings  touching  the  custody  of  a  child,  and  it  has 
been  ruled  that  a  United  States  district  court,  or  a  judge  thereof, 
has  no  jurisdiction  on  the  ground  of  citizenship  to  issue  a  writ  of  • 
habeas  corpus  to  recover  the  custody  of  a  child  withheld  from  its 
parent;  nor  to  order  the  delivery  of  the  child  to  its  parent.** 

42.  Supreme  Court. — Since  by  the  constitution  the  original  juris- 
diction of  the  supreme  court  of  the  United  States  is  limited  to  cases 
affecting  ambassadors,  other  public  ministers,  and  consuls,  and  those 
in  which  a  state  shall  be  a  party,  such  court  can  have  no  original 
jurisdiction  to  issue  writs  of  habeas  corpus  except  possibly  in  cases 
of  the  kind  mentioned.*^  The  appellate  jurisdiction  of  the  supreme 
court  conferred  by  the  constitution  extends,  however,  to  all  other 
cases  within  the  judicial  power  of  the  United  States.**  The  appellate 
power  of  the  supreme  court  is  therefore  broader  than  its  original, 
and  generally,  that  is  in  most  cases,  it  may  be  said  that  the  issue 
of  a  writ  of  habeas  corpus  by  that  court,  when  it  is  directed  to  one 
of  the  inferior  courts,  is  an  exercise  of  its  appellate  jurisdiction.** 
While  the  supreme  court  has  no  general  authority  to  review,  on 
error  or  appeal,  the  judgment  of  inferior  United  States  courts  in 
criminal  cases,*®  it  is  no  longer,  open  to  question  that  it  has  author- 
ity in  habeas  corpus  to  examine  the  proceedings  in  an  inferior  court 
60  far  as  may  be  necessary  to  ascertain  whether  that  court  has  exceeded 
its  authority)*  or  has  acted  without  jurisdicUony*  or  for  some  other 
reason  its  proceedings  are  void  and  not  merely  erroneous ; '  and  if 

16.  In  re  Bumw,  136  U.  S.  586,  10  25  U.  S.  (L.  ed.)  676;  Ex  p.  CarU, 
S.  Ct.  850,  34  U.  S.  (L.  ed.)  500;  106  U.  S.  521,  1  S.  Ct.  535,  27  U.  S. 
King  V.  McLean  Asylum,  etc.,  64  (L.  ed.)  288;  Ex  p.  Yarbrough,  110 
Fed.  331,  21  V-  S.  App.  481,  12  C.  C.  U.  S.  651,  4  S.  Ct.  152,  28  U.  S. 
A.  145,  28  L.E.A.  784,  (L.  ed.)  274;  Ex  p.  Wilson,  114  U. 

Oenenlly  as  to  the  jurisdiction  of  S.  417,  5  S.  Ct.  935,  29  U.  S.  (L.  ed.) 

federal  eoorts  on  the  ground  o£  diverse  89;  Kohl  v.  Lehlback,  160  U.  S.  293, 

citizenship,  see  Unttbd  States  Courts.  i6  S.  Ct.  304,  40  U.  S.  (L.  ed.)  432. 

17.  Ex  p.  Barry,  2  How.  65,  11  U.  i.  Ex  p.  Burford,  3  Cranch  448,  2 
a  (L.  ed.)  181;  Ex  p.  Yerger,  8  Wall.  u.  S.  (L.  ed.)  495;  Ex  p.  Yerger,  8 
^io^^T?-  ^-  ^i'-  ^'^  l^^^  ,t    a-    ,n  Wail.  85,  19  U.  S.  (L.  ed.)  332;  Ex 

TT   c  f  f  ^:i  7V^'  A   A         TT  '         P-  ^^«^f  18  WaH.  163,  a  U.  S.  (L. 
U.  S.  (I.  ed.)  332.    And  see  United  ^j  ^  ^f^l  Ex  p.  Parks,  93  U.  S.  18, 

^TL^TBollman,  4  Cra.ch  75,  2  ^3  U.  S.  (L.  ed.)  787;  Efx  p.  Virginia, 


650;   Ex  p.  Watldns,  7  Pet.  568,  8  ^^.^^  ^^^  ^'  f  ^}^'  ^  ^'  ^^'  ^^^^ 

U.  S.  (L.  ed.)  786;  Ex  p.  Lange,  18  29  U.  S.  (L.  ed.)  89. 

Wall.  163,  31  U.  S.  (L.  ed.)  872;  Ex  2.  Ex   p.   Siebdld,   100  U.   S.   371, 

p.  Terry,  128  U.  &•  289,  9  S.  Ct.  77,  25  U.  S.  (L.  ed.)  717. 

32  U.  S.  (L.  ed.)  405.  3.  Ex  p.   Siebold,  100  U.  S.   371, 

20.  Ex  p.  Virginia,  100  U.  S.  339,  25  U.  S.  (U  ed.)  717;  Rogers  v.  Peck^ 
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they  are  found  to  be  so  the  prisoner  will  be  discharged.^  The  supreme 
court  may  also  issue  the  writ  to  restore  a  person,  who  is  in  custody 
under  the  provisions  of  an  act  which  is  contrary  to  the  provisions 
of  the  constitution  of  the  United  States,  to  his  liberty.*  Of  course 
the  well  settled  rule  that  the  only  ground  on  which  any  court,  with- 
out some  special  statute  authorizing  it,  will  give  relief  on  habeas 
corpus  to  a  prisoner  under  conviction  and  sentence  of  another  court 
is  the  want  of  jurisdiction  in  such  court  over  the  person  or  the  cause, 
or  some  other  matter  rendering  its  proceedings  void,  applies  to  habeas 
corpus  proceedings  before  the  supreme  court.*  Although  the  supreme 
court  has  power  to  issue  the  writ  of  habeas  corpus,  application  there- 
for should  flrst  be  made  to  the  proper  subordinate  court,  except  in 
cases  where  there  are  some  special  circumstances  making  immediate 
action  by  the  supreme  court  necessary  or  expedient.^  A  justice 
of  the  supreme  court  can  exercise  the  power  of  issuing  the  writ 
of  habeas  corpus  in  any  part  of  the  United  States  where  he  happens 
to  be,  but  where  the  case  is  one  of  which  the  court  has  jurisdiction, 
if  the  justice  who  issues  the  writ  finds  the  questions  involved  to 
be  of  great  difficulty,  and  can  postpone  the  case  for  the  consideration 
of  the  whole  court  without  injury  to  the  petitioner,  that  course 
should  be  pursued.* 

43.  Persons  in  Custody  of  State  Courts  in  General. — ^The  circum- 
stances under  which  a  court  of  the  United  States  is  at  liberty  upon 
habeas  corpus  to  discharge  one  held  in  custody  under  the  process  of 
a  state  court  have  been  considered  at  length  by  the  United  States 
supreme  court,  and  it  is  now  well  settled  by  the  decisions  of  tibat 
tribunal  that  Congress  intended  to  invest  the  courts  of  the  Union 
and  the  justices  and  judges  thereof  with  power,  upon  writ  of  habeas 
corpus,  to  restore  to  liberty  any  person  within  their  respective  juris- 
dictions who  is  held  in  custody,  by  whatever  authority,  in  violation 
of  the  constitution  or  any  law  or  treaty  of  the  United  Stat^,  and 
that  the  statute  to  this  effect  contemplated  that  cases  might  arise  when 
the  power  thus  conferred  should  be  exercised  during  the  progress 
of  proceedings  instituted  against  the  petitioner  in  a  state  court,  or 
by  or  under  the  authority  of  a  state,  on  account  of  the  very  matter 

• 

199  U.  S.  425,  26  S.  Ct.  87,  50  U.  S.  0.  S.  521,  1   S.  Ct.  536,  27  0.   S. 

(L.  ed.)  256.  (L.   ed.)    288;   In  re   Prederieh,  149 

4.  Ex  p.  Yerger,  8  Wall.  85,  19  U.  S.  70,  13  S.  Ct.  793,  37  U.  S.  (L. 
U.  S.  (L.  ed.)  332;  Ex  p.  Vii^g^a,  ed.)  653;  Bergemann  v.  Backer,  157 
100  U.  S.  339,  25  U.  S.  (L.  ed.)  676;  U.  S.  655,  15  S.  Ct.  727,  39  U.  S. 
Ex  p.  Wilson,  114  U.  S.  417,  5  S.  (L.  ed.)  845.  And  see  supra,  par.  17. 
Ct.  935,  29  U.  S.  (L.  ed.)  89.  7.  Medley,  Petitioner,  134  U.  S.  160, 

5.  Ex  p.  Terry,  128  U.  S.  289,  9  10  S.  Ct.  384,  33  TT.  S.  (L.  ed.)  835; 
S.  Ct.  77,  32  U.  S.  (L.  ed.)  405.  Ex  p.  Lincoln,  202  U.  S.  178,  26  S. 

Note:  3  Ann.  Cas.  581.  Ct.  602,  50  U.  S.  (L.  ed.)  984. 

6.  Ex  p.  Parks,  93  U.  S.  18,  23  8.  Ex  p.  Clarke,  100  U.  S.  399,  25 
U.  S.  (L.  ed.)  787;  Ex  p.  Carll,  106   U.  S.   (L.  ed.)   715. 
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presented  for  detennination  by  the  writ  of  habeas  corpus .•  That 
the  petitioner  is  held  under  the  authority  of  a*  state  cannot  affect  the 
question  of  the  power  or  jurisdiction  of  the  proper  federal  court  to 
inquire  into  the  cause  of  his  commitment  and  to  discharge  him  if 
he  is  restrained  of  his  liberty  in  violation  of  the  constitution.**  In 
the  exercise  of  this  jurisdiction,  there  is  no  conflict  of  authority 
between  the  state  and  the  United  States ;  the  laws  of  the  United  States 
being  the  "supreme  law  of  the  land,"  the  authority  of  the  state,  in 
such  cases,  is  subordinate,  and  that  of  the  United  States  paramount.** 
It  was  not  intended  by  Congress,  however,  that  the  courts  of  the 
United  States  should  by  writs  of  habeas  corpus  obstruct  the  ordinary 
administration  of  the  criminal  laws  of  the  states  through  their  own 
tribunals,**  or  that  federal  courts,  by  such  means,  should  draw  to 
themselves,  in  the  first  instance,  the  control  of  all  criminal  prosecu- 
tions commenced  in  state  courts  exercising  authority  within  the  same 
territorial  Umits,  where  the  accused  claims  that  he  is  held  in  custody 
in  violation  of  the  constitution  of  the  United  States.**  Hence  it  is 
not  the  law  that  every  person  held  in  unlawful  imprisonment' has  a 
right  to  invoke  the  aid  of  the  courts  of  the  United  States  for  his 
release  by  the  writ  of  habeas  corpus.  In  order  to  obtain  the  benefit 
of  this  writ  and  to  procure  its  being  issued  by  the  court  or  justice 
or  judge  who  has  a  right  to  order  its  iseue,  it  should  be  made  to 
appear,  upon  the  application  for  the  writ,  that  it  is  founded  upon 
some  matter  which  justifies  the  exercise  of  federal  authority,  and 
which  is  necessary  to  the  enforcement  of  rights  under  the  constitu- 
tion, laws  or  treaties  of  the  United  States.**  Therefore,  where  a 
state  court  has  entered  upon  the  trial  of  a  criminal  case,  under  a 
statute  not  repugnant  to  the  constitution  of  the  United  States,  or 
to  any  law  or  treaty  thereof,  and  where  the  state  court  has  jurisdiction 
of  the  offense  and  of  the  accused,  no  mere  error  in  the  conduct  of 
the  trial  can  be  made  the  basis  of  jurisdiction  in  a  court  of  the 

9.  Ex  p.  RoyaJl,  117  TJ.  S.  241,  6  Cook  v.  Hart,  146  U.  S.  183, 13  S.  Ct. 
S.  Ct.  734,  29  U.  S.  (L.  ed.)  868;  40,  36  U.  S.  (L,  ed.)  934;  Kohl  v. 
New  York  v.  Eno,  155  U.  S.  89,  15  Lehlback,  160  U.  S.  293,  16  S.  Ct. 
S.  Ct.  30,  39  U.  S.  (L.  ed.)  80;  304,  40  U.  S.  (L.  ed.)  432. 
Rigorins  V.  United  States,  199  U.  8.  547,  18.  Ex  p.  Royall,  117  U.  S.  241, 
26  S.  Ct.  147,  60  U.  S.  (L.  ed.)  303.  6  S.  Ct.  734,  29  U.  S.  (L.  ed.)  868; 

10.  Ex  p.  RoyaU,  117  U.   S.  241,  New  York  v.  Eno,  155  U.  S.  89,  15  S 
6  S.  Ct.  734,  29  U.  S.  (L.  ed.)  868;  Ct.  30,  39  U.  S.  (L.  ed.)  80;  Whitten 
In  re  Neagle,  39  Fed.  833,  5  L.R.A.  v.  Tomlinson,  160  U.   S.  231,  16  S. 
78.  Ct.  297,  40  U.  S.  (L.  ed.)  406. 

11.  In  re  Neagle,.  39  Fed.  833,  5  14.  In  re  Burrns,  146  U.  S.  586, 
L.R.A.  78;  In  re  Copenhaver,  118  Mo.  10  8.  Ct.  850,  34  U.  8.  (L.  ed.)  500; 
377,  24  8.  W.  161,  40  A.  8.  R.  382.  Andrews  v.   Swartz,  156  U.   8.   272, 

12.  In  re  Wood,  140  U.  8.  278,  11  15  8.  Ct.  389,  39  U.  8.  (L.  ed.)  422; 
8.  Ct.  738,  35  U.  8.  (L.  ed.)  505;  Rogers  v.  Peck,  199  U.  8.  425,  26  S. 
McElvaine  v.  Brush,  142  U.  8.  155,  Ct.  87,  50  U.  S.   (L.  ed.)  256. 

12  8.  Ct.  156,  35  U.  8.  (L.  ed.)  971; 
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United  States  to  review  the  proceediogs  upon  a  writ  of  habeas  corpus.^* 
It  often  occurs  in  the.  progress  of  a  criminal  trial  in  a  state  court, 
proceeding  under  a  statute  not  repugnant  to  the  constitution  of  the 
United  States,  that  questions  occur  which  involve  the  construction  of 
that  instrument  and  the  determination  of  rights  asserted  under  it. 
But  that  does  not  justify  an  interference  with  its  proceedings  by  a 
federal  court  upon  a  writ  of  habeas  corpus  sued  out  by  the  accused 
either  during  or  after  the  trial  in  the  state  court.**  When  it  appears 
that  the  petitioner  is  held  under  the  judgment  of  a  state  court  of 
competent  jurisdiction,  before  a  federal  circuit  court  should  grant 
him  a  discharge  it  should  be  made  to  appear  that  the  illegality  of 
his  detention  is  beyond  fair  question;  and  in  all  cases  wherein  the 
pivotal  point  has  not  been  finally  decided  by  the  supreme  court  of 
the  United  States"  but  still  remains  a  debatable  question,  the  court 
should  not  discharge  the  petitioner,  for  this  would  be  simply  convert- 
ing the  writ  of  habeas  corpus  into  a  writ  of  error.* ^ 

44.  Exercise  of  Jurisdiction  Discretionary. — While,  as  just  seen, 
the  circuit  courts  of  the  United  States  have  power  to  grant  writs 
of  habeas  corpus  for  the  purpose  of  inquiring  into  the  cause  of 
restraint  of  liberty  of  any  person  in  custody  under  the  authority 
of  a  state  in  violation  of  the  constitution,  a  law  or  a  treaty  of  the 
United  States,  yet  it  has  repeatedly  been  held  that  except  in  cases 
of  peculiar  urgency  they  ought  not  to  exercise  that  jurisdiction  by 
a  discharge  of  the  person  in  advance  of  a  determination  of  his  case 
in  the  courts  of  the  state.*®    When  the  state  court  shall  have  finally 

16.  Ex  p.   Royall,  117  U.   S.   241,   Ct.  848,  29  U.  8.   (L.  ed.)   994;  Ex 


6  S.  Ct.  734;  29  U.  S.  (L.  ed.)  868 
Andrews  v.  Swartz,  156  U.  S.  272 
15  S.  Ct.  389,  39  U.  S.  (L.  ed.)  422 
Berpemann  v.  Backer,  157  U.  S.  655 
15  S.  Ct.  727,  39  U.  S.  (L.  ed.)  845 
Lambert  v.  Barrett,  159  U.  S.  660,  16 
S.  Ct.  135,  40  U.  S.  (L.  ed.)  296 
Kohl  V.  Lehlback,  160  U.  S.  293,  16 
S.  Ct.  304,  40  U.  S.  (L.  ed.)  432 
Harkrader  v,  Wadley,  172  U.  S.  148 
19  S.  Ct.  119,  43  U.  S.  (L.  ed.)  399 


p.  Terry,  128  U.  S.  289,  9  S.  Ct.  77, 
32  U.  S.  (L.  ed.)  405;  In  re  Lancaster, 
137  U.  S.  393,  11  S.  Ct.  117,  34  U.  S. 
(L.  ed.)  713;  In  re  Duncan,  139  U. 
S.  449,  11  S.  Ct.  673,  35  U.  S.  (L. 
ed.)  219;  In  re  Wood,  140  U.  S.  278, 
11  S.  Ct.  738,  36  U.  S.  {L.  ed.)  505; 
Cook  V.  Hart,  146  U.  S.  183,  13  S. 
Ct.  40,  36  U.  S.  (L.  ed.)  934;  In 
re  Frederich,  149  TJ.  S.  70,  13  S.  Ct 
793,  37  U.  S.  (L.  ed.)  653;  New  York 
Note :  87  A.  S.  R.  201.  v.  Eno,  155  U.  S.  89,  15  S.  Ct.  30, 

And  see  supra,  par.  17.  39  U.  S.  (L.  ed.)  80;  Pepke  v.  Cro- 

16.  Robb  V.  Connolly,  111  IT.  S.  624,  nan,  155  U.  S.  100,  15  S.  Ct.  34,  39 
4  S.  Ct.  544,  28  U.  S.  (L.  ed.)  542;  U.  S.  (L.  ed.)  84;  In  re  Chapman, 
In  re  Wood,  140  U.  S.  278,  11  S.  Ct.  156  U.  S.  211,  15  S.  Ct.  331,  39  U. 
738,  35  U.  S.  (L.  ed.)  505.  S.   (L.  ed.)  401;  In  re.  Schriver,  156 

17.  In  re  Spickler,  43  Fed.  653,  10  U.  S.  218,  15  SI  Ct.  333,  39  U.  S. 
L.R.A.  446.  (L.  ed.)   403;  In  re  Belt,  159  U.  S. 

Note:  10  L.RA.  617.  95,  15  S.  Ct.  987,  40  U.  S.  (L.  ed.) 

18.  Ex  p.  Royall,  117  U.  S.  241,  88;  Whitten  v.  Tomlinson,  160  U,  S, 
6  S.  Ct.  734,  29  U.  S.  (L.  ed.)  868;  231,  16  S.  Ct  297,  40  U.  S.  (L.  ed.) 
Ex  p.  Fonda,  117  U.   S.  516,  6   S.  406;  lasigi  v.  Van  de  Carr,  166  U.  S. 
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^ted  upon  the  case,  tlie  circuit  court  has  still  a  discretion  whether^ 
under  all  the  circuiastances  then  existing,  the  accue^d,  if  convicted, 
shall  be  put  to  his  writ  of  error  from  the  higjiest  court  of  the  state, 
or  whether  it  will  proceed,,  by  writ  of  habeas  corpus,  sumiparily  to 
determine  whether  the  petitioner  is  restrained  of  his  liberty  in  vio- 
lation of  the  constitution  of  the  United  States.*®  And  even  after 
the  final  disposition  of  the  case  by  the  highest  court  of  the  state, 
the  ciraiit  court,  in  its  discretion,  may  put  the  party  who  has  been 
denied  a  right,  privilege  or  immunity  claimed  under  the  constitu- 
tion or  laws  of  the  United  States  to  his  writ  of  error  from  the  supreme 
courts  rather  than  interfere  by  writ  of  habeas  corpus.*®    The  reason 

391,  17  S.  Ct.  595,  41  U.  S.  (L.  ed.)  110,  86  Pac.  82,  119  A.  S.  R.  262. 
1045;  Baker  v.  Grice,  169  U.  S.  284,       Notes:  10  L.R.A.  617;  3  Ann.  Cas. 

18  S.  Ct.  323,  42  U.  S.  (U  ed.)  748;  581. 

Tinsley  v.  Anderson,  171  U.  S.  101,       19.  Ex   p.  Royall,  117  U.   S.  241, 

18  S.  Ct.  805,  43  U.  S.  (L.  ed.)  91;  6  S.  Ct.  734,  29  U.  S.  (L.  ed.)  868; 

Fitts  v.  McGhee,  172  U.  S.  516,  19  Cook  v.  Hart,  140  U.  S.  183,  13  S. 

S.   Ct.  269,  43  U.   S.    (L.  ed.)    535;  Ct.  40,  36  U.  S.  (L.  ed.)  934;  In  re 

Markuson  v.  Boucher,  175  U.  S.  184,  Fredericb,  149  U.   S.   70,  13   S.   Ct. 

20  S.  Ct.  76,  44  U.  S.   (L.  ed.)  124;  793,   37    tJ.    S.    (L.    ed.)    653;    New 

Davis  V.  Barke,  179  U.  S.  399,  21  S.  York  v.   Eno,  155   U.   S.   89,   15   S. 

Ct.  210,  45  U.  S.  (L.  ed.)  249;  Minne-  Ct.  30,  39  U.  S.   (L.  ed.)  80;  Whit- 

sota  V.  Brundage,  180  U.  S.  499,  21  ten  v.  Tomlinson,  160  U.  S.  231,  16 

S.  Ct  455,  45  U.   S.    (L.  ed.)    639;  S.  Ct  297,  40  U.  S.    (U  ed.)    406; 

Reid  V.  Jones,  187  U.  S.  153,  23  S.  United   States  v.  Sing  Tuck,  194  U. 

Ct  89,  47  U.  S.  (L.  ed.)  116;  United  S.  161,  24  S.  Ct  621,  48  U.  S.   (L. 

States  V.  Sing  Tuck,  194  U.  S.  161,  ed.)    917;    Pettibone  v.   Nichols,   203 

24  S.  Ct  621,  48  U.  S.  (L.  ed.)  917;  U.  S.  192,  27  S.  Ct.  Ill,  51  U.  S. 
Ah  Sin  V.  Wittman,  198  U.  S.  500,  (L.  ed.)  148,  7  Ann.  Cas.  1047;  Moyer 

25  S.  Ct  756,  49  U.  S.  (L.  ed.)  1142;  v.  Nichols,  203  U.  S.  221,  27  S.  Ct 
Riggins  V.  United  States,  199  U.  S.  121,    51    U.    S.    (L.    ed.)    160. 

547,  26  S.  Ct  147,  60  U.  S.  (L.  ed.)       Note:  87  A.  S.  R.  200. 
303;  United  States  v.  liBwis,  200  U.       20.  Ex  p.  Terry,  128  U.  S.  89,  9 

S.  1,  26  S.  Ct  229,  50  U.  S.  (L.  ed.)  S.   Ct   77,   32   U.    S.    (L.   ed.)    405; 

343;   Ex  p.  Lincoln,  202  U.   S.  178,  In   re  Wood,  140  U.   S.   278,   11   S. 

26  S.  Ct.  602,  50  U.  S.  (L.  ed.)  984;  Ct.  738,  35  U.  S.  (L.  ed.)  505;  Cook 
Jettibone  v.  Nichols,  203  U.  S.  192,  v.  Hart,  146  U.  S.  183,  13  S.  Ct.  40, 

27  S.  Ct  111,  51  U.  S.  (L.  ed.)  148,  36  U.  S.  (L.  ed.)  934;  In  re  Frederich, 
7  Ann.  Cas.  1047;  Moyer  v.  Nichols,  149  U.  S.  70,  13  S.  Ct.  793,  37  U. 
203  U.  S.  221,  27  S.  Ct.  121,  51  U.  S.  (L.  ed.)  653;  In  re  Chapman,  156 
S.  (L.  ed.)  160;  Urquhart  v.  Brown,  U.  S.  211,  15  S.  Ct  331,  39  U.  S. 
205  U.  S.  179,  27  S.  Ct  459,  51  U.  (L.  ed.)  401;  In  re  Scbriver,  156  U. 
S.  (L.  ed.)  760;  Ex  p.  Simon,  208  S.  218,  15  S.  Ct.  333,  39  U.  S.  (L. 
U.  S.  144,  28  S.  Ct.  238,  52  U.  S.  ed.)  403;  Whitten  v.  Tomlinson,  160 
(L.  ed.)  429;  Kaizo  v.  Henry,  211  U.  U.  S.  231,  16  S.  Ct.  297,  40  U.  S.  . 
S.  146,  29  S.  Ct.  41,  53  U.  S.  (L.  (L.  ed.)  406;  Baker  v.  Grice,  169  U, 
ed.)  125;  Johnson  v.  Hoy,  227  U.  S.  S.  284,  18  S.  Ct  323,  42  U.  S.  (L. 
245,  33  S.  Ct.  240,  57  U.  S.  (L.  ed.)  ed.)  748;  Tinsley  v.  Anderson,  171 
497;  Ex  p.  Spencer,  228  U.  S.  652,  U.  S.  101,  18  S.  Ct  805,  43  U.  S. 
33  S.  Ct.  709,  57  U.  S.  (L,  ed.)  1010;  (L.  ed.)  91;  Markuson  v.  Bpucher, 
In  re  Spickler,  43  Fed.  653,  10  L.R.A.  175  U.  S.  184,  20  S.  Ct.  76,  44  U.  S. 
446;  Martin  v.  District  Ct.,  37  Colo.  (L.  ed.)  124;  Reid  v,  Jones,  187  U. 
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for  this  course  is  apparent.  It  is  an  exceedingly  delicate  jurisdiction 
given  to  the  federal  courts  hy  which  a  person  under  an  indictment 
in  a  state  court  and  subject  to  its  laws  may,  by  the  decision  of  a 
single  judge  of  the  federal  court,  upon  a  writ  of  habeas  corpus,  be 
taken  out  of  the  custody  of  the  officers  of  the  state  and  finally  dis- 
charged therefrom,  and  thus  a  trial  by  the  state  courts  of  an  indict* 
ment  found  under  the  laws  of  a  state  be  finally  prevented.**  And 
furthermore,  wherever  a  writ  of  error  is  an  available  remedy  it  is  cer- 
tainly the  better  practice  to  put  the  prisoner  to  that  remedy  than 
to  award  him  a  writ  of  habeas  corpus.  For,  under  proceedings  by 
writ  of  error,  the  validity  of  the  judgment  against  him  can  be  called 
in  question,  and  the  federal  court  left  in  a  position  to  correct  the 
wrong,  if  any,  done  the  petitioner,  and  at  the  same  time  leave  the 
state  authorities  in  a  position  to  deal  with  him  thereafter,  within  the 
limits  of  proper  authority,  instead  of  discharging  him  by  habeas 
corpus  proceedings,  and  thereby  depriving  the  state  of  the  oppor- 
tunity of  asserting  further  jurisdiction  over  his  person  in  respect 
to  the  crime  with  which  he  is  charged.*  » 

45.  Circumstances  Justifying  Interference  by  Federal  Courts. — The 
reluctance  with  which  the  United  States  supreme  court  will  sanction 
federal  interference  with  a  state  in  the  administration  of  its  domestic 
law -for  the  prosecution  of  crime  has  been  frequently  stated,  and 
it  is  only  where  fundamental  rights,  specially  secured  by  the  federal 
constitution,  are  invaded,  that  such  interference  is  warranted.*  But 
when  a  petitioner  is  in  custody  by  state  authority  for  an  act  done 
or  omitted  to  be  done  in  pursuance  of  a  law  of  the  United  States, 
or  of  an  order,  process  or  decree  of  a  court  or  judge  thereof;  or 
where,  being  a  subject  or  citizen  of  a  foreign  state^  and  domiciled 
therein,  he  is  in  custody,  under  like  authority,  for  an  act  done  or  omit- 
ted to  be  done  under  any  alleged  right,  title,  authority,  privilege,  pro- 
tection or  exemption  claimed  under  the  commission  or  order  or  sanc- 
tion of  any  foreign  state,  or  under  color  thereof,  the  validity  and 
effect  whereof  depend  upon  the  law  of  nations — ^in  such  and  like 
cases  of  urgency,  involving  the  authority  and  operations  of  the  gen- 

S.  153,  23  8.  Ct.  89,  47  U.  S.   (L.  26  S.  Ct.  229,  50  U.  S.  (L.  ed.)  343; 

ed.)  116;  Uoited  States  v.  Sing  Tuck,  Urquhart  v.  Brown,  205  U.   S.  179, 

194  U.  S.  161,  24  S.  a.  621,  48  U.  27  S.  Ct.  459,  51  U.  S.  (L.  ed.)  760. 

S.  (L.  ed.)  917;  United  States  v.  Lewis,  1.  Medley,  Petitioner,  134  U.  S.  160, 

.  200  U.  S.  1,  26  S.  Ct.  229,  50  U.  S.  10  S.  Ct.  384,  33  U.  S.  (L.  ed.)  835; 

'  (L.  ed.)  343;  Urquhart  v.  Brown,  205  In  re  Frederieh,  149  U.  S.  70,  13  S. 

U.   S.  179,  27  S.  Ct.  459,  51  U.  S.  Ct.  793,  37  U.  S.  (L.  ed.)  653;  People 

(L.  ed.)  760.  v.  District  Ct.,  26  Colo.  380,  58  Pac. 

21.  Baker  v.  Grice,  169  U.  S.  284,  608,  46  L.R.A.  855. 

18  S.  Ct.  323,  42  U.  S.  (L.  ed.)  748;  Note:  87  A.  S.  R.  200. 

Markuson  v.  Boucher,  175  U.  S.  184,  2.  Rogers  v.  Peck,  199  U.  S.  425, 

20  S.  Ct.  76,  44  U.  S.  (L.  ed.)  124;  26  S.  Ct.  87,  50  U.  S.  (L.  ed.)  256. 

United  States  v.  Lewis,  200  U.  S.  1,  Note:  87  A.  S.  R.  201. 
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eral  government,  or  the  obligations  of  this  country,  to  or  its  relations 
with  foreign  nations,  the  courts  of  the  United  States  have  frequently 
interposed  by  writs  of  habeas  corpus  and  discharged  prisoners  who 
were  held  in  custody  under  state  authority.'  Accordingly  it  has  been 
held  that  when  a  person  was  axrested  by  state  authorities  for  commit- 
ting an  act  in  compliance  with  an  injunction  issued  by  a  federal 
court  he  was  entitled  to  his  discharge  on  habeas  corpus  by  a  federal 
court.*  And  it  has  been  held  that  the  detention  in  prison,  by  state 
authorities,  of  an  officer  of  the  revenue  service  of  the  United  States, 
whose  presence  at  his  post  of  duty  is  important  to  the  public  inter- 
ests, presents  such  a  case  of  urgency  as  will  warrant  the  interference 
by  writ  of  habeas  corpus  from  a  federal  court,  even  before  final  action 
by  the  state  court,  to  determine  whether  or  not  the  imprisonment  is 
in  violation  of  the  constitution  or  laws  of  the  United  States.*^  So 
it  has  been  held  that  the  courts  of  a  state  have  no  jurisdiction  of  a 
complaint  for  perjury  in  testifying  before  a  notary  public  of  the 
state  upon  a  contested  election  of  a  member  of  the  House  of  Repre- 
sentatives of  the  United  tSates;  and  thai*  a  person  arrested  by  order 
of  a  magistrate  of  the  state  will  be  discharged  on  writ  of  habeas  corpus 
by  the  federal  circuit  court.*  ♦  * 

V.  Application  for,  Issuance,  and  Rosturn  of  Writ 

46.  Persons  Entitled  to  Apply  for  Writ  and  Time  of  Application. — 

As  already  seen,  the  object  of  the  writ  of  habeas  corpus  is  the  speedy 
release  by  judicial  decree  of  persons  illegally  restrained  of  their 
liberty,'  and,  generally  speaking,  any  person  claiming  to  be  so  re- 
strained of  his  liberty  may  apply  to  the  proper  court  or  judge  for 
a  writ  of  habeas  corpus  to  discharge  him  from  such  restraint.  Thus 
an  alien  immigrant  who  is  prevented  from  landing  by  an  immigra- 
tion official  and  who  is  thereby  restrained  of  his  liberty  is  entitled 
to  a  writ  of  habeas  corpus  to  ascertain  whether  the  restraint  is  law- 
ful.®    The  question  most  frequently  arising  is  as  to  the  right  of 

3.  Ex  parte  Royall,  117  U.  S.  254,  S.  Ct.  455,  45  U.  S.  (L.  ed.)  639; 
6'S.  Ct.  742,  29  U.  S.  (L.  ed.)  872;  Ex  parte  Lincoln,  202  tJ.  8.  178,  26 
New  York  v.  Eho,  155  U.  S.  89,  15  S.  Ct.  602,  50  U.  S.  (L.  ed.)  984; 
S.  Ct.  30,  39  U.  S.  (L.  ed,)  80;  Whit-  Johnson  y.  Hoy,  227  U.  S.  245,  33 
ten  Y*  TomHnsw,  160  U.  S.  231,  16  S.  Ct.  240,  57  U.  S.  (L.  ed.)  497. 
S.  Ct.  297,  40  U.  S.  (L.  ed.)  406;  4.  Hunter  v.  Wood,  209  U.  S.  206, 
Baker  v.  Grice,  169  U.  S.  284,  18  S.  28  S.  Ct.  472,  52  U.  S.  (L.  ed.) 
Ct.  323,  42  U.  S.  (L.  ed.)  748;  Ohio  747. 

V,  Thomas,  173  U.  S.  276,  19  S.  Ct.  6.  Boske  v.  Comingore,  177  U.  S. 
453,  43  U.  S.  (L.  ed.)  699;  Boske  459,  20  S.  Ct.  701,  44  U.  S.  (L.  ed.) 
V.  Comiagore,  177  U.  8.  459,  20  &    846. 

Ct.  701,  44  U.  S.  (L.  ed.)  846;  Davis       6.  In  re  Loney,  134  U*  S.  372,  10 
V.  Burke,  179  U.  S.  399>  21  S.  Ct.   S.   Ct.  584,  33  U.  S.   (L.  ed.)   949, 
210,  45  U.  S.   (L.  ed.)   249;  Minne«       7.  See  supra,  par.  2. 
80ta  V.  Brundage,  180  U.  S.  499,  21       8.  Nishimura  Eku  v.  United  States^ 
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one  person  to  a  writ  of  habeas  corpus  to  secure  the  release  of  another. 
As  a  general  rule,  a  person  applying  for  a  writ  to  secure  the  release 
of  another  must  show  some  interest  in  such  person  or  some  authori- 
zation to  make  the  application,  and  a  mere  stranger  or  volunteer,  in 
no  way  entitled  to  the  custody  of,  or  responsible  for  the  welfare  of, 
an  infant,  nor  invited  by  the  infant,  its  parents  or  guardian,  to 
sue  out  the  writ,  has  no  right  to  its  issuance.*  Thus  it  has  been 
held  that  an  a^^tion  by  a  private  person  against  a  sheriff  to  compel 
him  to  release  from  custody  another  person  whom  he  alleges  to  be 
held  in  forcible  custody  in  violation  of  the  constitutional  rights  of 
the  prisoner  cannot  be  maintained  because  of  any  friendship  or  sym- 
pathy that  the  plaintiff  may  have  for  the  prisoner,  or  any  concern 
he  may  feel  as  to  the  enforcement  of  unconstitutional  laws.**  But 
it  has  been  said  that  as  the  costs  of  the  proceeding  will  fall  upon 
the  relator  in  case  the  action  of  the  state  has  been  unadvisedly  sought 
and  obtained,  the  exact  or  precise  legal  interest  which  the  relator 
may  have  in  inaugurating  the  inquiry  and  in  its  result  should  not 
be  subjected  to  too  rigid  a  test  at  the  instance  of  those  whose  conduct 
and  action  are  sought  to  be  investigated.**  It  is  clear  that  the  hus- 
band or  wife  of  a  persoi>  under  illegal  restraint  is  a  proper  per- 
son to  petition  for  a  writ  of  habeas  corpus,**  and  accordingly  it  has 
been  held  that  a  male  of  the  age  of  nineteen  years  who  has  been 
lawfully  married  to  a  female  of  the  age  of  fourteen,  though  without 
the  consent  of  her  parents,  is  entitled  to  the  society  and  services  of 
his  wife,  and  if  she  is  detained  against  her  will  by  her  parents  he 
may  procure  her  release  by  habeas  corpus.*'  So  the  parent  or  guard- 
ian may  apply  for  the  writ  in  the  case  of  the  detention  of  a  child  or 
ward,**  and  in  the  case  of  a  child  of  tender  years  its  father  may 
properly  apply  for  the  writ  of  habeas  corpus  in  his  own  right  with- 
out the  privity  of  the  child.**^  So  it  has  been  held  that  a  corpora- 
tion having  the  custody  and  control  of  children  may  sue  out  a 
writ  of  habeas  corpus  to  recover  their  possession  if  they  are  unlaw- 
fully restrained  of  their  liberty.**  An  application  for  a  writ  may 
be  made  as  soon  as  the  unlawful  restraint,  forming  the  basis  for 
such  application,  commences.     Hence  a  person  arrested  illegally  is 

142  U.  S.  651,  12  S.  Ct.  336,  35  U.  493.     And  see  supra,  par.  33. 

S.  (L.  ed.)  1146.  13.  In  re  Hollopeter,  62  Wash.  41, 

9.  Brown  v.  Robertson,  76  S.  C.  151,  100  Pac.  159,  17  Ann.  Cas.  91,  132 
56  S.  E.  786,  9  L.R.A.(N.S.)  1173  and  A.  S.  R.  952. 

note.  14.  See  supra,  par.  33. 

10.  Gusman  v.  Marrero,  180  tJ.  S.  15.  State  v.  Baldwin,  5  N.  J.  Eq. 
81,  21  S.  Ct.  293,  45  U.  S.  (L.  ed.)  454,  45  Am.  Dee.  399;  People  v.  Mer- 
436.  cein,  3  Hill  (N.  Y.)  399,  38  Am.  Dec. 

11.  State   V.   Michel,   105   La.   741,  644. 

30  So.  122,  54  L.R.A.  927.  16.  New  York  Foundling  Hospital 

12.  In  re  ChAce,  26  R.  I.  351,  58  v.  Gatti,  9  Ariz.  105,  79  Pac.  231,  7 
Atl.  978,  3  Ann.  Cas.  1050,  69  L.R.A.  L.R.A.(N.g.)  306. 
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not  obliged  to  await  the  examination  before  a  comniitting  magistrate 
but  may  present  his  petition  immediately  he  is  arrested.*'' 

47.  Purpose,  Form  and  Requisites  of  Petitibn. — ^The  function  of 
the  petition  for  a  writ  of  habeas  corpus  is  to  secure  the  issuance  of 
the  writ,*®  and  when  the  writ  is  issued  the  petition  has  accomplished 
its  purpose.**  The  petition  should  be  in  writing  and  should  be  in 
substantial  accord  and  compliance  with  the  provisions  of  the  statute 
prescribing  the  practice  and  procedure  in  habeas  corpus.^^  It  should 
state  that  the  petitioner  is  imprisoned  or  restrained  of  his  liberty,* 
and  should  show  on  its  face  that  the  prisoner  is  entitled  to  his  dis- 
charge,* and  the  fundamental  rule  of  dl  pleading  should  be  followed 
in  drawing  a  petition  for  a  writ  of  habeas  corpus,  that  facts  only 
concerning  the  detention  of  the  p^on  restrained  are  to  be  stated. 
Conclusions  of  law  should  be  avoided.*  Accordingly  it  has  been 
held  that  general  allegations  in  the  petition,  that  tbe  petitioner  is 
detained  in  violation  of  the  constitution  and  laws  of  the  United 
States,  and  of  the  constitution  and  laws  of  the  state,  and  is  held  with- 
out due  process  of  law,  are  averments  of  mere  conclusions  of  law 
and  not  of  matters  of  fact.^  The  petition  should  9how  in  whose 
custody  the  petitioner  is  detained ;  ^  by  virtue  of  what  claim  or 
authority,  if  known,*  and  the  place  where  he  is  restrained.'    When 

17.  People  V.  Moss,  187  N.  Y.  410,  Ames,  184  U.  S.  270,  22  S.  Ct.  484, 
80  N.  E.  383,  10  Ann.  Cas.  309,  11  46  U.  S.  (L.  ed.)  534. 
L.R.A.(N.S.)   528.  4.  Whitten  v.  Tomlinson,  160  U,  S. 

18.  In  re  Collins,  151  Cal.  340,  90  231,  16  &.  Ct.  297,  40  U.  S.  (L.  ed.) 
Pac.  827,  91  Pac.  397,  129  A.  S.  R.  406. 

122;  In  re  Williamson,  26  Pa.  St.  9,  5.  Ex  parte  Terry,  128  U.  8.  289, 

67  Am.  Bee.  374.  9  S.  Ct.  77,  32  U.  S.  (L.  ed.)   405; 

19.  In  re  Collins,  151  Cal.  340,  90  Cuddy,  Petitioner,  131  U.  S.  280,  9 
Pac.  827,  91  Pac.  397, 129  A.  S.  R.  122.  S.   Ct.  703,  33  U.  S.    (L.  ed.)   154; 

20.  People  v.  Superior  Court,  234  Creamer  v.  Washington,  168  U.  S.  124, 
m.  186,  84  N.  E.  875,  14  Ann.  Cas.  18  S.  Ct.  1,  42  U.  S.  (L.  ed.)  407; 
753.  Anderson  v.  Treat,  172  U.  S.  24,  19 

1.  People  V.  Moss,  187  N.  Y.  410,  S.  Ct.  67,  43  U.  S.  (L.  ed.)  351; 
80  N.  E.  383,  10  Ann.  Cas.  309,  11  Terlinden  v.  Ames,  184  U.  S.  270,  22 
L.R.A.(N.SO  528.  S.  Ct.  484,  46  U.  S.   (L.  ed.)   534; 

2.  People  V,  Superior  Court,  234  III.  People  v.  Moss,  187  N.  Y.  410,  80  N. 
186,  84  N.  E.  875,  14  Ann.  Cas.  753.  E.  383,  10  Ann.  Cas.  309,  11  L.R.A. 

S.  Ex  parte  Royall,  117  U.  S.  241,  (N.S.)  528. 

6  S.  Ct.  734,  29  U.  S.  (L.  ed.)  868;  6.  Ex  parte  RoyaU,  117  U.  S.  241, 

Ex  parte  Terry,  128  U.  S.  289,  9  S,  6  S.  Ct.  734,  2^  U.  S.  (L.  ed.)  868; 

Ct.  77,  32  U.  S.  (L.  ed,)  405;  Cuddy,  Ex  parte  Terry,  128  U.  9.  289,  9  S. 

Petitioner,  131  IT*  S.  280,  9   S.   Ct.  Ct.  77,  ^2  U.  S.  (L.  ed.)  405;  Cuddy, 

703,  33  U.  S.  (L.  ed.)  154;  Whitten  Petitioner,  131  U.  S.  280,  9  B.  Ct. 

V.  Tomlinson,  160  U.  S.  231,  16  S.  Ct.  703,  33  U.  S.   (L.  ed.)   154;  Ander- 

297,  40  U,  S.  (L.  ed.)  406;  Creamer  son  v.  Treat,  172  U.  S.  24,  19  S.  Ct 

V.  Washiti^on,  168  U.S.  124,  18  S.  67,  43  U.  S.  (L.  ed.)  351;  Terlinden 

Ct.  1,  42  U.  S.  (L.  ed.)  407;  Anderson  v.  Ames,  184  U.   S'.  270,  22   S.   Ct. 

V.  Treat,  172  U.  S.  24,  19  S.  Ct.  6T,  484,  46  U.  S.  (L.  ed.)  534. 

43  U.  S.  (L.  ed.)  351;  TerUnden  v.  7.  People  v.  Moss,  187  N.  Y.  410, 

1231 


§  48  HABEAS  C0EPU8  12  B.  a  L. 

a  writ  has  been  denied  a  second  petition  for  a  writ  in  the  same 
matter  must  show  facts  which  alter  the  status  of  the  case,  otherwise 
the  determination  on  the  former  application  may  be  a  bar  to  the 
'second  petition.®  The  general  rule  is  undoubted  that  if  the  deten- 
tion is  claimed  to  be  unlawful  by  reason  of  the  invalidity  of  the 
process  or  proceedings  under  vhich  the  person  is  held  in  custody, 
copies  of  such  process  or  proceedings  must  be  annexed  to  the  peti- 
tion,*  or  the  essential  parts  set  out  therein,  and  mere  averments  of 
conclusions  of  law  are  necessarily  inadequate.*'*  The  petition  should 
be  signed  by  and  verified  by  the  oath  of  the  person  for  whose  relief 
it  is  intended-**  Facts  duly  alleged  in  a  petition  may  be  taken  as 
true  unless  denied  by  the  return  or  controlled  by  other  evidence ;  ** 
but  no  allegation  of  fact  in  the  petition  can  be  assumed  to  be  admitr 
ted,  unless  distinct  and  unambiguous.*' 

48.  Allowance  and  Issuance  of  Writ  in  General. — ^Although  the 
common  law  writ  of  habeas  corpus  is  a  writ  of  right,  in  a  proper 
case,**  it  will  not  issue  as  a  matter  of  course,**  but  judicial  discretion 
is  as  necessary  in  the  issuance  of  the  writ  of  habeas  corpus  as  in  that 
of  any  other  writ  whatsoever,**  and  such  facts  must  be  made  to  appear 
to  the  judge  to  whom  the  petition  therefor  is  presented  as  in  his 

80  N.  E.  883,  10  Ann.  Cos..  309,  11   242,  25  S.  Ct.  22,  49^  U.  8.  (L.  ed.) 
L.R.A.(N.S.)  528.  177;  State  v.  Reuff,  29  W.  Va.  751, 

8.  In  re  Sneden,  105  Mich.  61,  62   2  S.  E.  801,  6  A.  S.  E.  676. 

N.  W.  1009,  55  A.  S.  R.  435.     And       13.  Whitten  v.  Tomlinson,  160  U.  S 
see  infra,  par.  72.  231,  16  S.  Ct.  297,  40  U.  S.  (L.  ed.) 

9.  Craemer  v.  Washington,  168  U.  406. 

S.  124,  18  S.  Ct.  1,  42  U.  S.  (L.  ed.)  14.  Stevena  v.  McClaughry,  207  Fed. 
407;  Anderson  v.  Treat,  172  U.  S.  24,  18,  125  C.  C.  A.  102,  51  LJa.A.(N.S.) 
19  S.  Ct.  67,  43  U.  S.  (L.  ed.)  351;  390;  Hobhouse's  Case,  3  Barn.  &  Aid. 
Terlinden  v.  Ames,  184  U.  S.  270,  22  420,  2  Chit.  215,  22  Rev.  Hep.  443, 
S.  Ct.  484,  46  U.  S.  (L.  ed.)  534;  12  Eng.  Rul.  Cas.  483. 
Low  Wah  Suey  v.  Backus,  225  U.  S.  15.  In  re  Frederich.  149  D.  S.  70, 
460,  32  S.  Ct.  734,  56  U.  S.  (L.  ed.)  13  S.  Ct.  793,  37  U.  S.  (L.  ed.)  653-; 
1165.  lasigi  v.  Van  de  Carr,  166  U.  S.  391, 

10.  Craemer  v.  Washington,  1G8  U.  17  S.  Ct.  595,  41  U.  S.  (L.  ed.)  1045; 
S.  124,  18  S.  Ct.  1,  42  U.  S.  (L.  ed.)  Simmons  v.  Georgia  Iron,  etc^  Co.,  117 
407;  Andersen  v.  Treat,  172  U.  S.  24,  Ga.  305,  43  S.  E.  780,  61  L.B.A.  739; 
19  S,  Ct.  67,  43  U.  S.  (L.  ed.)  351;  People  v.  Superior  Court,  234  HI.  186, 
Terlinden  v.  Ames,  184  U.  S.  270,  84  N.  E.  875,  14  Ann.  Cas.  753;  Bell 
22  S.  Ct.  484,  46  U.  S.  (L.  ed.)  534.   v.   State,  4  Gill   (MdO   301,  45  Am. 

11.  Ex  parte  RoyalL  117  U.  S.  241,  Dec.  130;  State  v.  Grimm,  239  Uo, 
6  S.  Ct.  734,  29  U.  S.  (L.  ed.)  868;  340,  143  S.  W.  450,  Ann.  Cas.  1913B 
Ex  parte  Terry,  128  XJ.  S.  289,  9  S.  1188;  Hobhouse's  Case,  3  Bam.  &  Aid. 
Ct.  77,  32  U.  S.  (L.  ed.)  405;  Whitten  420,  2  Chit.  215,  22  Rev.  Rep.  443> 
V.   Tomlinson,  160  U.   S.  231,  16  S.  12  Eng.  Rul.  Cas.  483. 

Ct.  297,  40  U.  S.  (li.  ed.)  406.  Note:  98  A.  S.  R.  907. 

12.  Whitten  v.  Tomlinson,  160  U.  16.  State  v.  Grimm,  239  Mo.  340, 
S.  231,  16  S.  Ct.  297,  40  U.  S.  (L.  143  S.  W.  450,  Ann,  Cas.  1913B  118a 
ed.)    406;  Daly  v.  EltoiL  195  U.   S. 
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judgment,  prima  facie,  entitle  the  petitioner  thereto.*'  And  the 
rule  ifi  well  settled  that  the  writ  need  not  be  awarded  if  it  appear 
upon  the  showing  made  by  the  petitioner,  that  if  brought  into  court, 
and  the  cause  of  his  commitment  inquired  into,  he  would  be  remanded 
to  prison,*^  but  only  when  the  application  theirefor  contains  allega- 
tions which,  if  true,  would  authorize  the  discharge  of  the  person  held 
in  custody,**  for  the  only  object  of  the  writ  is  to  ascertain  whether 
the  prisoner  applying  for  it  can  legally  be  detained.'*  Likewise 
the  illegality  of  the  detention  must  exist  when  the  petition  is  pre- 
sented, otherwise  the  writ  will  not  issue.*  And  further,  the  writ 
should  not  be  granted  when  it  is  obvious  that  before  a  return  can 
be  made,  the  restraint  of  which  the  prisoner  complains  will  be  ter- 
minated.* The  allowance  of  the  writ  of  habeas  corpus  by  a  court  or  a 
judge  is  a  judicial  act,  and  not  a  ministerial  one.  This  is  true  both 
at  common  law  and  under  statutes  imposing  a  penalty  for  refusal 
of  the  writ.*  Hence,  it  is  generally  held  that  mandamus  will  not 
lie  to  compel  a  judge  to  award  a  writ  of  habeas  corpus  upon  his 
refusal  to  do  so ;  *  but  it  will  lie  to  compel  a  judge  before  whom  a  ' 
prisoner  is  brought  to  grant  a  hearing  upon  the  writ.*  By  the  stat- 
utes of  some  states  a  penalty  is  imposed  upon  a  judge  improperly 
refusing  an  application  for  a  writ  of  habeas  corpus  where  the  peti- 
tion is  in  due  form  and  contains  sufficient  averments.* 

17.  Ex  parte  Watkins,  3  Pet.  193,   492,  1  Am.  Rep.  197. 

7  U.  S.  (Ii.  ed.)  650;  Stevens  v.  Me-  19.  Simmons  v.  Georpa  Iron,  etc., 

Claughry,  207  Fed.  18,  125  C.  C.  A.  Co.,  117  Ga.  305,  43  S.   E.  780,  61 

102,   51   L.R.A.(N.S.)    390;    State   v.  L.R. A.  739;  People  v.  Superior  Court, 

Grimm,  239  Mo.  340,  143  S.  W.  450,  234  111.  186,  84  N.  E.  875, 14  Ann.  Cas. 

Ann.    Cas.    1913B    1188;    Hobhouse's  753;  In  re  Williamson,  26  Pa.  St.  9, 

Case,  3  Bam.  &  Aid.  420,  2  Chit.  215,  G7  Am.  Dec.  374. 

22 'Rev.  Rep.  443,  12  Eng.  Rul.  Cas.  20.  In  re  Boardman,  169  U.  S.  39, 

483.  18  S.  Ct.  291,  42  U.  S.  (L.  ed.)  653. 

Note:  98  A.  S.  R,  907.  1.  People  v.  Mallory,  195  111.  582, 

18.  Ex  parte  Watkins,  3  Pet.  193,  63  N.  E.  50a,  88  A.  8.  R.  212. 

7  U.  S.  (L.  ed.)  650;  Ex  parte  Terry,  2.  Ex  parte  Baex,  177  U.  S.  378, 

128- U.  S.  289,  9  S.  Ct.  77,  32  U.  S.  20  S.  Ct.  673,  44  U.  S.  (L,  ed.)  813. 

(L.  ed.)   405;  In  re  Boardman,  169  Note:  87  A.  S.  R.  176. 

U.   S.   39,  18   S.   Ct.   291,  42  U.   S.  3,  In  re  WiUiamson,  26  Pa.  St  9, 

(L.  ed.)   653;  United  States  v.  Sing  67  Am.  Dec.  374. 

Tuck,  194  U.  S.  161,  24  &.  Ct.  621,  Note:  98  A.  S.  R.  907. 

48  U.  S.  (L.  ed.)  917;  United  States  4.  Note:  96  A.  S.  R.  907.    And  see 

V.  Ja  Toy,  198  U.  S.  253,  25  S.  Ct.  Maijdamus. 

644,  49  U.  S.  (L.  ed.)  1040;  Stevens  6.  Ex   parte  Malione,   30   Ala.   49, 

V.  McClaughry,  207  Fed.  18,  125  C.  68  Am.  Dec.  111. 

C.  A.  102,  51  L.R.A.(N.S.)  390;  State  Note:  98  A.  S.  R.  907. 

V.  Grimm,  239  Mo.  340,  143  S.  W.  6.  Simmons  v.   Georgia  Iron,  «te., 

450,   Ann.   Cas.  1913B   1188;   In  xe  Co.,  117  Ga.  305,  43  S.  B.  780,  61 

Williamson,   26    Pa.    St.    9,    67   Ato.  L.R.A.  739. 

Dec.  374 :  In  re  McCorini<»k,  24  Wis.  Note :  12  Bng.  Rul.  Cas,  501. 
R.  C.  L.  Vol.  XII.— 7g.       1233 


§  49  HABEAS  CORPUS  12  R.  C.  L. 

49.  Allowance  and  Issuance  by  Federal  Courts. — ^The  federal  stat- 
utes declare  that  the  court  to  which  application  for  a  writ  of  habeas 
corpus  is  made  shall  forthwith  award  such  writ  unless  it  appears 
from  the  petition  itself  that  the  party  is  not  entitled  thereto.'  And  it 
has  been  said  that  a  federal  court  or  judge  who  is  asked  to  issue  a 
writ  of  habeas  corpus  need  not  be  very  critical  in  looking  into  the 
petition  or  application  for  very  clear  grounds  of  the  exercise  of  this 
jurisdiction,  because,  when  the  prisoner  is  brought  before  the  court, 
or  justice,  or  judge,  his  power  to  make  full  inquiry  into  the  cause 
of  commitment  or  detention  will  enable  him  to  correct  any  errors  or 
defects  in  the  petition  under  which  the  writ  issued.^  In  the  case 
however  of  an  application  to  a  federal  court  by  a  person  held  in 
the  custody  of  state  authorities,  if  it  is  apparent  upon  the  petition 
that  the  writ  if  issued  ought  not,  on  principles  of  law  and  justice, 
to  result  in  the  immediate  discharge  of  the  accused  from  custody, 
the  court  is  not  bound  to  award  it  as  soon  as  the  application  is  made,* 
for  the  injunction  of  the  federal  statute  to  issue  the  writ  forth- 
with on  the  presentation  of  a  petition  and  to  hear  the  case  summar- 
ily and  thereupon  to  disnose  of  it  as  law  and  justice  require,  does 
not  deprive  the  court  of  discretion  as  to  the  time  and  mode  in 
which  it  will  exert  the  powers  conferred  upon  it.  That  discretion 
should  be  exercised  in  the  light  of  the  relations  existing,  under 
our  system  of  government,  between  the  judicial  tribunals  of  the  Union 
and  of  the  states,  and  in  recognition  of  the  fact  that  the  public  good 
requires  that  those  relations  be  not  disturbed  by  unnecessary  conflict 
between  courts  equally  bound  to  guard  and  protect  rights  secured 
by  the  constitution.^*  The  hearing  on  a  petition  for  a  writ  of 
habeas  corpus  is  ordinarily  ex  parte,*^  but  in  the  United  Stat^ 
supreme  court  it  is  the  common  practice  to  issue  a  rule  to  show 
cause  why  a  writ  should  not  issue,  and  where  the  return  to  this 
rule  is  precisely  the  same  as  the  respondent  would  make  if  a  writ 
of  habeas  corpus  had  been  served  on  him,  the  court  can  determine 
the  right  of  the  prisoners  to  be  released  on  this  rule  to  show  cause, 
as  correctly  as,  and  with  more  convenience  in  the  administration,  of 
justice  than,  if  the  prisoners  were  present  under  the  writ  in  the 
custody  of  the  officer.^* 

7.  Ex  parte  Royall,  117  U.  S.  241,  6  S.  Ct.  734,  29  U.  S.  (L.  ei)  868. 
6  S.  Ct.  734,  29  U.  S.  (L.  ed.)  868;  10.  Ex  parte  Royall,  117  U.  S.  241, 
Ex  parte  Terry,  128  U.  S.  289,  9  S.  6  S.  Ct.  734,  29  U.  S.  (L.  ed.)  868; 
Ct.  77,  32  U.  S.  (L.  ed.)  405;  Whit-  New  York  v.  Eno,  155  U.  S.  89,  15 
ten  V.  Tomlinson,  160  U.  S.  231,  16  S.  Ct.  30,  39  U.  S.  (L.  ed.)  80;  Wbit- 
S.  Ct.  297,  40  U.  S.  (L.  ed.)  406;  ten  v.  Tomlinson,  160  U.  S.  231,  16 
Stevens  v.  McClaughry,  207  Fed.  18,  S.  Ct.  297,  40  U.  S.  (L.  ed.)  406. 
125  C.  C.  A.  102,  51  L."R.A.(N.S.)  390.  And  see  rapta,  par.  44. 

8.  In  re  Burrus,  136  U.  S.  586,  10  11.  Ex  parte  Lange,  18  Wall.  163, 
S.   Ct.   850,  34  U.  S.    (L.   ed.)    500.  21  U.  S.   (U  ed.)  872, 

9.  Ex  parte  RoyaU,  117  U.  S.  241,  12.  Ex  parte  Watkibs,  7  Pet.  568, 
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50.  Form,  Requisites,  and  Service  of  Writ. — The  writ  of  habeas 
corpus  requires  the  body  of  the  person  alleged  to  be  unlawfully 
held  in  custody  or  restrained  of  his  liberty  to  be  brought  before  the 
court  that  appropriate  judgment  may  be  rendered  upon  judicial 
inquiry  into  the  alleged  unlawful  restraint.**  It  should  be  directed 
to  the  person  in  whose  custody  the  party  is  detained,**  and  should 
not  be  directed  to  a  corporation  as  such  but  to  the  individual  having 
the  actual  physical  custody  and  control  of  the  person  detained,  and 
if  this  cannot  readily  be  ascertained,  then  to  someone  who  is  mani- 
festly a  party  to  the  detention,  and  aids  and  abets  it.**  A  person 
may  be  made  a  party  to  habeas  corpus  if  a  child  sought  by  the  writ 
is  detained  at  the  house  of  such  person  with  his  countenance  and 
consent.**  The  writ  should  be  served  personally,*'  and  immediately 
on  its  issuance,  if  possible.** 

51.  Certiorari  as  Ancillary  to  Writ. — The  writs  of  habeas  corpus 
and  certiorari  are  often  used  as  ancillary  to  each  other,  when  neces- 
sary to  give  effect  to  the  supervisory  powers  of  the  higher  courts.** 
A  writ  of  habeas  corpus  reaches  the  body  and  jurisdictional  matters, 
but  not  the  record,*?  hence,  the  revisory  or  appellate  jurisdiction 
of  the  court  to  which  the  writ  is  returnable  is  not  invoked.*  A  writ 
of  certiorari  reaches  the  record  but  not  the  body.  So  when  juris- 
diction is  obtained  by  the  issuance  of  a  writ  of  habeas  corpus  to 
bring  the  body  of  the  person  whose  liberty  is  involved  into  court, 
if  it  be  necessary  to  produce  the  record  upon  which  his  detention 
is  based,  that  may  be  accomplished  by  using  the  writ  of  certiorari 
as  an  ancillary  proceeding.* 

52.  Quashing  Writ. — If  a  writ  of  habeas  corpus  is  improperly  or 
fraudulently  obtained,  it  may  be  quashed  on  motion  by  the  person 
to  whom  it  is  directed.*  A  motion  to  quash  the  writ  in  habeas  corpus 
amounts  to  a  demurrer,  and,  if  denied  and  excepted  to,  any  error 

8  U.  S.  (L.  ed.)  786;  Ex  parte  Yar-  Rul.  Cas.  804. 

brough,  UO  U.  S.  651,  4  S.  Ct.  152,       19.  Hyde  v.  Shine,  199  U.  S.  62, 

28  U.  S.  (L.  ed.)  274.  25  S.  Ct.  760,  50  U.  S.  (L.  ed.)  90. 

13.  Porter  v.  Porter,  60  Fla.  407,  20.  State  v.  Whitcher,  117  Wis.  668, 
53    So.   546,   Ann.    Cas.   1912C   867,  94  N.  W.  787,  98  A.  S.  R.  968 ;  HoTey 

14.  Ex  parte  Royall,  117  U.  S.  241,  v.  Sheffner,  16  Wyo.  254,  93  Pac.  305, 
6  S.  Ct.  734,  29  U.  S.  (L.  ed,)  868.  125  A.  S.  R.  1037,  15  Ann.  Cas.  318, 

15.  Simmons  v.  Georgia  Iron,  etc.,  15  L.R.A.(N.S.)  227. 

Co.,  117  Ga.  305,  43  S.  E.  780,  61  1.  Hovey  v.  Sheflfner,  16  Wyo.  254, 

L.R.A.  739.  93  Pac.  305,  125  A.  S.  R.  1037,  15 

16.  People  V.  Mercein,  3  HiU  (N.  Ann.  Cas.  318,  15  L.R.A.(N.S.)  227. 
T.)  399,  38  Am.  Dec.  644.  2.  Ex  parte  Lange,  18  Wall.  163, 

17.  Note:   12  Eng.  Rul.  Ca3.  493.  21  U.  S.  (L.  ed.)  872;  State  v.  Whitch- 

18.  King  V.  Pinckney,  [1904]  2  K.  -r.  117  Wis.  668,  94  N.  W.  787,  98 
B.  84,  73  L.  J.  K.  B.  448,  68  J.  P.  A.  S.  R.  968.  See  generally,  Certx- 
361,  52  W.  R.  513,  90  L.  T.  N.  S.  orari,  vol.  5,  p.  250  et  seq. 

468,  20  Times  L.  Rep.  363,  4  British       3.  Note :  12  Eng.  Ral.  Cas.  493. 
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in  the  ruling  may  be  urged  on  appeal,  although  issues  were  joined 
and  trial  had,  provided  the  proceeding  is  one  which  is  appealable.* 
However,  the  technical  rules  of  pleading  are  generally  not  applicable 
in  a  proceeding  of  this  character,  and  while  a  motion  to  quash  the 
writ  may  be  made  on  the  ground  that  the  petition  does  not  contain 
sufficient  allegations,  the  better  practice  when  the  person  detained 
is  before  the  court  is  to  inquire  into  the  cause  of  the  restraint,  and 
pass  such  order  as  the  justice  of  the  case  requires.* 

53.  Return  to  Writ  Generally, — A  writ  of  habeas  corpus  requires 
a  return  by  the  officer  or  other  person  having  the  custody  of  the 
prisoner.*  Such  return  is  a  response  to  the  writ  itself  and  not  an 
answer  to  the  petition,'  and  a  respondent  is  not  required  to  make 
any  issue  on  the  petition  for  the  writ,  but  simply  to  answer  the  writ.® 
As  upon  the  return  of  the  writ,  the  coiui)  is  to  judge  whether  the 
cause  of  the  commitment  and  detainer  is  according  to  law  or  against 
it,  the  officer  or  person  in  whose  custody  the  prisoner  is  must,  accord- 
ing to  the  command  of  the  writ,  certify  on  the  return  thereof  the 
cause  of  arrest  and  detention,*  and  should  in  his  return  simply  seek 
to  relieve  himself  from  the  charge  of  having  imprisoned  the  prisoner 
without  lawful  authority  by  statements  in  the  return  from  which 
the  legality  of  the  imprisonment  may  be  determined,  without  regard 
to  the  statement  in  the  petition  for  the  writ.*®  A  return  is  not 
invalid  for  mere  want  of  form,  and  does  not  require  technical  accu- 
racy if  substantially  correct.^*  But  while  less  certaint}'^  is  required 
in  returns  to  writs  of  habeas  corpus  than  in  pleadings  in  civil  actions, 
the  return  should  so  state  the  facts  necessary  to  warrant  the  deten- 
tion as  to  apprise  the  opposite  party  of  what  is  intended  to  be  proved 
so  as  to  give  him  an  opportunity  to  answer  or  traverse  it,  and  these 
facts  ought  not  to  appear  by  way  of  recitals  only.**  Accordingly 
it  has  been  held  that  on  habeas  corpus  to  obtain  the  release  of  a 
fugitive  from  justice  held  under  the  governor's  warrant  in  extra- 

•  _ 

'  4.  Bleakley  v.  Barclay,  75  Kan.  462,    (N.S.)  979;  Simmons  v.  Georgia  Iron, 
89  Pac.  906,  10  L.R.A.(N.S.)  230.       etc.,  Co.,  117  Ga.  305,  43  S.  E.  780, 

5.  Simmons   v.   Georgia  Iron,  etc.,   61  L.R.A.  739. 

Co.,  117  Ga.  305,  43  S.  E.  780,  61       9.  Cuddy,  Petitioner,  131,  TJ.  S.  280, 

L.R.A.  739.  9  S.  Ct.  703,  33  U.  S.  (L.  ed.)  154; 

6.  Ex  parte  Foote,  70  Ark.  12,  65  Ex  parte  Foote,  70  Ark.  12,  65  S.  W. 
S.  W.  706,  91  A.  S.  R.  63:  In  re  706,  91  A.  S.  R.  63. 

Collins,  151  Cal.  340,  90  Pac. '827,  91  10.  In  re  Moyer,  35  Colo.  159,  86 

Pac.  397,  129  A.  S.  R.  122.  Pac.  190,  117  A.  S.  R.  189,  12  L.R.A, 

7.  In  re  Moyer,  35  Colo.  159,  85  (N.S.)  979;  Simmons  v.  Georgia  Iron, 
Pac.  190,  117  A.  S.  R.  189,  12  L.R,A.  etc.,  Co.,  117  Ga.  305,  43  S.  E.  780, 
(N.S.>  979;  Simmons  v,  Georgia  Iron,  61  L.R.A.  739. 

etc.,  Co.,  117  Ga.  306,  43  S.  E.  780,  11.  Note:  12  Eng.  RuU  Cas.  493, 

61  L.R.A.  739.  12.  State  v.  Reuff,  29  W.  Va,  751, 

8.  In  re  Moyer,  35  Colo.  159,  85  2  S.  E.  801,  6  A.  S.  R.  676. 
Pac.  190,  117  A.  S.  R.  189,  12  L.R.A. 
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dition,  it  is  not  indispensable  that  the  officer's  return  to  the  writ 
should  contain  direct  traversable  allegations  of  all  the  facts  upon 
which  the  extradition  proceedings  are  based.  It  is  enough  if  the 
return,  the  warrant  of  the  governor  which  accompanies  it,  and  the 
application  for  the  writ  together  show  facts  sufficient  to  justify  the 
detention  of  the  accused.^'  The  return  should  be  confined  to  the 
facts  in  the  case  and  should  not  allege  matteis  immaterial  and  foreign 
to  the  proceeding  and  casting  aspersion  and  accusation  on  the  peti- 
tioner and  his  counsel.^^  At  common  law  no  verification  of  a  return 
to  the  writ  of  habeas  corpus  was  necessary,  but  such  return  is  now 
frequently  required  by  statute  to  be  under  oath.^^  Leave  should  be 
granted  to  amend  a  return  to  a  writ  of  habeas  corpus,  where  it  appears 
that  further  inquiry  ought  to  be  made  respecting  an  important  fact 
not  distinctly  alleged  in  the  return.^*  Although  a  return  is  not 
conclusive  of  the  facts  therein  stated,^^  it  is  deemed  to  import  verity 
until  impeached,  and  hence  no  evid^ice  is  needed  to  support  it>^ 
It  is  well  settled  also  that  on  exceptions  or  demurrer  to  a  return  the 
averments  thereof  must  be  taken  as  true,^*  and  a  return  sufficient 
upon  one  ground  will  stand  as  against  a  general  exception  made 
to  it.«» 

54.  When  Returnable. — Although  under  exceptional  circumstances 
the  writ  may  be  issued  returnable  immediately/  it  is  customary  to 
allow  a  reasonable  time  for  making  the  return,  and  it  is  not  to  be 
presumed  that  one  will  not  be  made.  The  federal  statutes  provide 
that  any  person  to  whom  such  writ  is  directed  shall  make  due  return 
thereof  within  three  days  thereafter,  unless  the  party  is  detained 
beyond  the  distance  of  twenty  miles;  and  if  beyond  that  distance 
and  not  beyond  the  distance  of  a  hundred  miles,  within  ten  days; 
and  if  beyond  the  distance  of  a  hundred  miles,  within  twenty  days. 
This  was  taken  almost  literally  from  the  habeas  corpus  act,  chapter 
2  of  the  31st  Car.  II,  which  was  designed  to  remedy  procrastiDation 
and  trifling  with  the  wnt.    Prior  to  that  act  the  mode  of  compelling 

13.  Dennison  v.  Christian,  72  Neb.  8.  86,  11  S.  Ct.  13,  34  U.  S.  (L.  ed.) 
703,  101  N.  W.  1045,  117  A.  S.  R.  620;  Holden  v.  Minnesota,  137  U.  S. 
817.  483,  11  S.  Ct.  143,  34  U.  S.  (L.  ed.) 

14.  Ex  parte  Hedden,  29  Nev.  352,  734;  Richards  v.  Collins,  45  N.  J.  Eq. 
90  Pac.  737,  13  Ann.  Cas.  1173.  283,  17  Atl.  831,  14  A.  S.  R.  726; 

15.  Hamilton  v.  Plunkett,  136  Ga.  Barton  v.  Saunders,  16  Ore.  51,  16 
72,  70  8.  E.  781,  Ann.   Cas.  1912B  Pac.  921,  8  A.  S.  R.  261. 

1259,  35  L.R.A.(N.S.)  583.  19.  Crowley  v.  Christensen,  137  U. 

16.  State  V.  Reuff,  29  W.  Va.  751,  S.  86,  11  S.  Ct.  13,  34  U.  8.  (L.  ed.) 
2  S.  E.  801,  6  A.  8.  R.  676.  620. 

17.  Donnell  v.  State,  48  Miss.  661,  20.  Brooke  v.  Logan,  112  Ind.  183, 
12  Am,  Rep.  375.  13  N.  E.  669,  2  A.  8.  R.  177. 

18.  Crowley  v.  Christensen,  137  U.       1.  Note:  12  Eng.  Rul.  Cas.  493. 
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a  return  was  by  taking  out  an  alias  and  then  a  pluries  writ,  and 
thereafter  issuing  an  attachment.* 

55.  Production  of  Body  of  Person  Detained. — The  writ  of  habeas 
corpus  is  so  worded  as  to  require  both  the  production  of  the  body 
and  a  statement  of  the  cause  of  arrest  and  detention;  but  while  the 
production  of  the  body  is  one  of  the  most  essential  elements  of  the 
summary  proceeding  by  habeas  corpus,  it  is  not  always  indispen- 
sably necessary  that  the  body  be  produced  in  order  to  administer 
justice;  but  when  it  is  not  produced  the  return  must  show  a  satis- 
factory reason  for  failure  to  comply  with  the  command  of  the  writ. 
However,  on  the  principle  that  in  a  court  of  general  jurisdiction 
everything  is  to  be  presumed  in  favor  of  jurisdiction,  where,  in  a 
given  instance,  a  writ  has  been  issued,  and  the  respondents  have 
appeared  at  the  time  appointed  in  the  writ,  and  a  hearing  is  had, 
it  will  be  presumed,  nothing  to  the  contrary  appearing,  that  the 
person  claimed  to  be  illegally  restrained  of  his  liberty  was  before 
the  court  at  that  time.'  In  the  case  of  a  writ  issued  to  a  United 
States  officer  by  a  state  court  to  inquire  into  the  detention  of  a  person 
held  by  that  officer,  while  it  is  the  duty  of  the  officer  to  make  return  it 
is  at  the  same  time  imperatively  his  duty  to  obey  the  process  of  the 
United  States,  to  hold  the  prisoner  in  custody  under  it,  and  to  refuse 
obedience  to  the  mandate  or  process  of  any  other  government.  And 
consequently  it  is  his  duty  not  to  take  the  prisoner,  nor  suffer  him 
to  be  taken,  before  a  state  judge  or  court  upon  a  habeas  corpus  issued 
under  state  authority.* 

56.  Effect  of  Failure  to  Make  Return  or  Disobedience  of  Writ. — 
It  is  the  duty  of  all  persons  to  respect  and  obey  a  writ  of  habeas 
corpus,  and  every  person  who  unlawfully  disobeys  its  commands 
or  unlawfully  resists  or  counsels  resistance  to  its  execution  is  in  con- 
tempt of  court,  and  may  be  summarily  punished  therefor.*  If  the 
writ  is  disobeyed  by  the  person  to  whom  it  is  directed,  application 
may  be  made  to  the  court  on  an  affidavit  of  service  and  disobedience 
for  an  attachment  for  contempt;  but  an  attachment  should  not  be 
granted  against  such  person  unless  he  has  been  personally  served  with 
the  original  writ,  although  he  has  made  no  objection  to  the  service.* 
Likewise  where  the  respondent  has  not  made  a  true  return  on  the 
writ  of  habeas  corpus,  attachment  is  the  proper  remedy  to  bring 
the  party  into  court  to  purge  himself  of  the  contempt.^ 

2.  Ex  parte  Baez,  177  U.   S.  378,   par.  40. 

20  S.  Ct.  673,  44  U.  S.  (L.  ed.)  813.       5.  Note:  11  A.  S.  R.  256.    See  gen- 

3.  Simmons   v.   Georgia   Iron,   etc.,  ersllv,  Contempt,  vol.  6,  p.  502  et  seq. 
Co.,  117  Ga.  305,  43  S.  E.  780,  61       B.'^Note:  12  Eng.  Rul.  Cas.  499. 
L.R.A.  739.  7.  Shattuek  v.  State,  61  Miss.  50, 

4.  Ableman  v.  Booth,  21  How.  506,  24  Am.  Rep.  624. 
16  U.  S.  (L.  ed.)  169,    And  see  supra, 
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57.  Answer  to-  Reium. — ^It  is  now  generally  held  that  to  the  return 
ibe  petitioner  may  present  exceptions  raising  questions  of  law,®  or  he 
may  deny  any  of  the  facts  set  forth  in  the  return,*  or  he  may  allege 
any  other  facts  that  may  be  material  in  the  case.*^  Whether  the 
answer  consists  of  denials  merely  or  allegations  of  new  matter  it  must 
be  verified.^*  The  course  of  treating  the  petition  as  a  traverse  has 
frequently  been  followed  in  some  courts,  but  where  it  is  followed 
it  does  not  require  the  respondent  to  file,  in  addition  to  the  return, 
-a  pleading  specifically  denying  the  affirmative  allegations  of  the  peti- 
tion, treated  as  a  traverse,  nor  does  it  shift  the  burden  of  proof 
as  to  such  allegations  from  the  petitioner  to  the  respondent  Where 
the  return  is  not  subject  to  exception — that  is,  where  it  sets  forth 
process  which  on  its  face  shows  good  ground  for  holding  the  pris- 
oner, such  process  being  produced  at  the  hearing,  and  the  traverse 
alleges  matter  tending  to  invalidate  the  apparent  effect  of  such  proc- 
ess — tlie  burden  of  proving  such  new  matter  is  on  the  petitioner.** 
Where  a  return  is  insufficient  some  cases  permit  a  demurrer  thereto, 
and  a  motion  to  quash  it  is  insufficient;  but  the  better  and  what 
now  seems  to  be  the  settled  practice  is  for  the  petitioner,  if  he  deems 
the  return  insufficient,  to  move  to  discharge  the  prisoner.  On  this 
motion  the  return  is  conceded  to  be  true,  and  unless  it  shows  suffi- 
cient cause  for  the  detention  of  the  prisoner  he  will  be  discharged.** 

VI.  Hearing  and  Adjudication 

Scope  of  Hearing  Where  Petitioner  Detained  under  Judicial  Process 

58.  In  General. — The  object  of  the  writ  of  habeas  corpus  being 
the  release  of  persons  who  are  illegally  restrained  of  their  liberty,** 
the  jurisdiction  under  such  writ  is  confined  to  an  examination  of 
the  record  with  a  view  to  detennining  whether  the  person  restrained 
of  his  liberty  is  detained  without  authority  of  law.**    The  scope  and 

8.  In  re  Collins,  151  Cal.  340,  90  18.  Ex  parte  Mooney,  26  W.  Va, 
Pac.  827,  91  Pac.  397,  129  A.  S.  R.   36,  53  Am.  Rep.  59. 

122.  14.  See  supra,  par.  2. 

9.  Cuddy,  Petitioner,  131  U.  S.  280,  15.  Harlan  v.  McGourin,  218  U.  S. 
9  S.  Ct.  703,  33  U.  S.  (L.  ed.)  154;  442,  31  S.  Ct.  44,  54  U.  S.  (L.  ed.) 
In  re  Collins,  151  Cal.  340,  90  Pac.  1101,  21  Ann.  Cas.  849 ;  Henry  v.  Hen- 
827,  91  Pac.  397,  129  A.  S.  R;  122;  kel,  235  U.  S.  219,  35  S.  Ct,  54,  59 
Simmons  V.  Georgia  Iron,  etc.,  Co.,  117  U.  S.  (L.  ed.)  203;  Ex  parte  Foote, 
Ga.  305,  43  S.  E.  780,  61  L.R.A.  739.  70  Ark.  12,  65  S.  W,  706,  91  A.  S. 

10.  Cuddy,  Petitioner,  131  U.  S.  280,  R.  63 ;  Bumham  v.  Morrissey,  14  Gray 
9  S.  Ct.  703,  33  U.  S.  (U  ed.)   154.  (Mass.)  226,  74  Am.  Dec.  676;  State 

11.  Cuddv,  Petitioner,  131  U.  S.  280,  v.  Bailey,  106  Minn,  138,  118  N.  W. 
9  S.  Ct.  703,  33  U.  S.  (L,  ed.)   154.  676,  130  A.  S.  R.  592,  16  Ann.  Cas. 

12.  In  re  Collins,  151  Cal.  340,  90  338,  19  L.R.A.{N.S.)  775.   . 

Pac.  827,  91  Pac.  397,  129  A.  S.  R. 

122. 
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functions  of  the  writ  of  habeas  corpus  have  already  been  discussed 
in  this  article,**  as  have  the  grounds  for  relief  by  means  of  the  writ,*' 
and  this  prior  discussion  has  necessitated  the  treatment  to  a  great 
extent  of  what  might  property  be  considered  the  scope  of  the  inquiry 
upon  the  hearing.  Consequently,  the  following  exposition  of  the 
general  principles  controlling  the  extent  to  which  the  court  will  go 
in  determining  the  existence  or  nonexistence  of  grounds  authorizing 
the  release  of  the  petitioner  must  largely  involve  a  general  state- 
ment of  matters  already  treated  at  length,  and  is  to  be  considered  in' 
connection  with  the  previous  chapters  dealing  with  such  matters. 
59.  Limitation  to  Question  of  Jurisdiction. — It  is  the  well  estab- 
lished general  rule  that  if  the  person  restrained  of  his  liberty  is  in 
custody  under  legal  process  nothing  will  be  inquired  into  by  virtue 
of  the  writ  of  habeas  corpus  beyond  the  validity  of  the  process  on 
its  face  and  the  jurisdiction  of  the  court  by  which  it  was  issued,** 
and  that  neither  irregularities  nor  errors,  so  far  as  they  were  within 
the  jurisdiction  of  the  court,  can  be  inquired  into  on  habeas  corpus 
but  must  be  reviewed  if  at  all  on  appeal  or  writ  of  error.**    No  defect 

16*.  See   sapra,   par.   8.  Ex  parte  Adams,  25  Miss.  883,  59  Am. 

17.  See  supra,  par.  11  et  seq.  Dec,  234;  Donnell  v.  State,  48  Miss. 

18.  In  re  Wight,  134  U.  S.  136,  661,  12  Am.  Rep.  375;  In  re  Clark, 
10  S.  Ct.  487,  33  U.  S.  (L.  ed.)  865;  208  Mo.  121,  106  S.  W.  990, 15  L.R.A. 
Felts  V.  Murphy,  201  U.  S.  123,  26  (N.S.)  389;  Ex  parte  Dela,  25  Nev. 
S.  Ct.  366,  50  U.  S.  (L.  ed.)  689;  346,  60  Pac.  217,  83  A.  S.  R.  603; 
Valentine  v.  Mercer,  201  U.  S.  131,  People  v.  Liscomb,  60  N.  Y.  559,  19 
26  S.  Ct.  368,  50  U.  S.  (L.  ed.)  693;  Am.  Rep.  211;  People  v.  Mensching, 
Harlan  v.  McGourin,  218  U.  S.  442,  187  N.  Y.  8,  79  N.  E.  884,  10  Ann. 
31  S.  Ct.  44,  54  U.  S.  (L.  ed.)  1101,  Cas.  101,  10  L.R.A.(N.S.)  625;  Ex 
21  Ann.  Cas.  849 ;  In  re  Gregory,  219  parte  Shaw,  7  Ohio  St.  81,  70  Am. 
U.  S.  210,  31  S.  Ct.  143,  55  U.  S.  Dec.  55;  In  re  Russell,  40  Wash.  244, 
(L.  ed.)  184;  Qlasgow  v.  Moyer,  225  82  Pac.  290,  111  A.  S.  R.  910;  State 
U.  S.  420,  32  S.  Ct.  753,  56  U.  S.  v.  Noyes,  87  Wis.  340,  58  N.  W;  386, 
(L.  ed.)  1147;  Henrv  v.  Henkel,  235  41  A.  S.  R.  45,  27  L.R.A.  776;  Servo^ 
U.  S.  219,  35  S.  Ct.  54,  59  U.  S.  nitz  v.  State,  133  Wis.  231, 113  N.  W. 
(L.  ed.)  203;  Ex  parte  Foote,  70  Ark.  277,  126  A.  S.  R.  955;  Younger  v. 
12,  65  S.  W.  706,  91  A.  S.  R.  63;  Helm,  12  Wyo.  289,  75  Pac.  443,  109 
Ex  parte  Gibson,  31  Cal.  619,  91  Am.  A.  S.  R.  986. 

Dec.  546;  Ex  parte  Senior,  37  Fla,  Notes:  87  A,  S.  R.  172;  100  A.  S. 
1,  19  So.  652,  32  L.R.A.  133;  Matter  R.  29. 

of  Mills,  19  Hawaii  88,  Ann.  Cas.  19.  Ex  parte  Siebold,  100  U.  S.  371, 
1912A  577;  Ex  parte  Holman,  28  la.  25  U..  S.  (L.  ed.)  717;  Ex  parte  Yar- 
88,  4  Am.  Rep.  159;  In  re  Morris,  brough,  110  U.  S.  651,  4  S.  Ct.  152, 
39  Kan,  28,  18  Pac.  171,  7  A.  S.  R.  28  U.  S.  (L.  ed.)  274;  Children's 
512;  In  re  Norton,  64  Kan.  842,  68  Guardians  of  Marion  County  t.  Shut- 
Pac.  639,  91  A.  S.  R.  255;  Bumham  ter,  139  Ind.  268,  34  N.  E.  665,  31 
V.  Morrissey,  14  Gray  (Mass.)  226,  74  L.R.A.  740;  In  re  Black,  52  Kan.  64, 
Am.  Dec.  676;  State  v.  McMahon,  69  34  Pac.  414,  39  A.  S.  R.  331;  In  re 
Minn.  265,  72  N.  W.  79,  38  L.R.A.  Corum,  62  Kan.  271,  62  Pac.  661,  84 
675;  State  v.  Bailey,  106  Minn.  138,  A.  S.  R.  382;  Sennott's  Case,  146 
118  N.  W.  676,  130  A.  S.  R.  592,  16  Mass.  489,  16  N.  E.  448,  4  A.  S.  R. 
Ann.  Cas.  338,  19  L.R.A.{N.S.)  775;    344;  In  re  Button,  83  Neb.  636,  120 

1240 


12  R.  C.  L.  HABEAS  CORPUS  §  59 

which  may  be  amended  or  remedied  by  the  court  from  which  it  issues 
Is  reviewable  on  habeas  corpus,-®  nor  are  mere  errors  in  the  rejection 
of  evidence  thus  subject  to  review,*  A  court  cannot  on  the  hear- 
ing go  behind  the  judgment  of  a  court  of  competent  jurisdiction  and 
re-examine  the  charges  on  which  it  wa^  founded ; '  nor  can  it  go 
behind  a  judgment  to  inquire  into  the  lawfubiess  of  the  imprisonment 
of  a  debtor  taken  in  eiLecution,  if  the  court  rendering  judgment  had 
jurisdiction  of  the  subject  matter  and  of  the  person,  however  errone- 
ous the  judgment  may  be.'  Questions  depending  upon  state  law 
will  not  be  reviewed  by  a  federal  court  on  writ  of  habeas  corpus,^ 
and  the  question  whether  a  federal  judge,  who  had  jurisdiction  to 
make  an  order  for  the  removal  of  a  case  to  another  district  for 
trial  or  persons  there  charged  with  an  offense  against  the  United 
States,  ought  to  have  made  such  order  upon  the  merits,  is  not  one 
which  can  be  reviewed  by  habeas  corpus.*  It  was  never  questioned 
that  the  jurisdiction  of  the  committing  court  over  the  subject  matter 
and  the  person  of  the  applicant  might  be  inquired  into  on  habeas 
corpus ;  but  under  many  of  the  earlier  rulings  the  right  of  the  review- 
ing court  to  go  beyond  this  and  inquire  into  the  jurisdiction  and  power 
of  the  former  court  to  render  the  particular  judgment,  was  denied, 
when  such  court  was  shown  to  have  general  jurisdiction  of  the  subject 
matter  and  of  the  person  of  the  petitioner.  Later  decisions  of  very 
high  authority,  however,  take  the  view  that  jurisdiction  of  the  person 
and  of  the  subject  matter  are  not  alone  conclusive,  but  that  the 

N.   W.   203,  23   L.R.A.(N.S.^    1173;       And  see  supra,  par.  15,  - 
Ex  parte  Dela,  25  Nev.  343,  60  Pac.       20.  People  v.  Liscomb,  60  N.  Y.  559, 
217,  S3  A.  8.  R.  603;  Clifford  v.  Hei-  19  Am.  Rep.  211. 
ler,  63  N.  J.  L.  105,  42  AU.  155,  57       1.  Charlton  v.  KeUy,  229  U.  S.  447, 
L.R.A.  312;  People  v.  liscomb,  60  N.  33  S.  Ct.  945,  57  U.  S.  (L.  ed.)  1274, 
Y.  550,  19  Am.  Rep.  211:   State  v.  46  L.R.A.(N.S.)  397. 
Barnes,  22  N.  D.  18,  132  N.  W.  215,      2.  Ex  parte  Watkins,  3  Pet.  193,  7 
Ann.  Cas.  1913E  930,  37  L.R.A.(N.S.)    U.  8.  (L.  ed.)  650;  People  v.  Liscomb, 
114;.  Ex  parte  Shaw,  7  Ohio  St.  81,   60  N.  Y.  559.  19  Am.  Rep.  211. 
70  Am.  Bee.   56;   Ex  parte  Justus,       3.  Bronk  v:  State,  43  Ma.  461,  31 
Okla.  Crim.  104  Pac.  933,  25  L.R.A.   So.  248,  99  A.  S.  R.  119;  BeU  v.  State, 
(N.S.)  4S3;  State  v.  Pratt,  20  S.  D.  4  Gill  (Md.)  301,  45  Am.  Dec.  180; 
440,  107  N.  W.  538,  11  Ann.   Cas.  Ex  parte  Morton,  196  Mass.  21,  81 
1049  and  note;  In  re  Cave,  26  Wash.  N.  E.  869,  11  L.R.A.(N.S.)  1087. 
213,  66  Pac.  425,  90  A.  S.  R.  736;       4.  Storti  ▼.  Massaohnsetts,  183  U.  S. 
Ex  parte  Moonsey,  26  W.  Va.  36,  53  138,  22  S.  Ct  72,  46  U.  S.  (L.  ed.) 
Am.  Rep«  59;  £angen  v.  Kelley,  3  120. 

Wyo.  666,  28  Pac.  36,  15  LlR.A.  177;  5.  Homer  v.  United  States,  143  U. 
Ksher  v.  McDaniel,  9  Wyo.  457,  64  S.  207,  12  S.  a.  407.  36  U.  S.  (L. 
Pac.  1056,  87  A.  S.  R.  971;  Hovey  v.  ed.)  126;  Greene  v.  Henkel,  183  U. 
Shc'Tner,  16  Wyo.  264,  93  Pac.  305,  S.  249,  22  S.  Ct.  218,  46  U.  S.  (L. 
125  A.  8.  R.  1037,  15  Ann.  Cas.  318,  ed.)  177;  Price  v.  Henkel,  216  IT.  S. 
15  LJt.A,(N.S.)  227.  488,  30  S.  Ct.  267,  54  U.  S.  (L.  ed.) 

Note :  87  A.  S.  R.  171.  581. 
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jurisdiction  of  the  court  to  render  the  particular  judgment  in  questioiv 
is  a  proper  subject  of  inquiry.* 

60.  Inquiry  as  to  Sufficiency  of  Warrant,  Indictment,  Information 
or  Complaint. — ^The  sufficiency  of  a  warrant  issued  by  a  court  of  com- 
petent jurisdiction  will  not  be  inquired  into  upon  an  application 
for  a  writ  of  habeas  corpus.  The  remedy  of  a  petitioner  is  by  an 
appeal  from  the  final  judgment,  and  is  ample  for  his  prote^ition.' 
So  also  it  is  well  settled  that  mere  errors  or  irregularities  in  war- 
rants, indictments,  informations,  or  complaints  are  not  reviewable 
on  habeas  corpus,  and  that  whether  the  offense  is  sufficiently  alleged 
is  not  a  proper  subject  matter  for  inquiry  on  the  hearing  on  such 
writ.®  Such  a  question  is-  necessarily  one  of  law  which  must  be 
decided  by  the  court  in  which  the  case  originates,  and  is  therefore 
clearly  within  its  jurisdiction.*  Neither  will  the  sufficiency  of  an 
indictment,  as  a  matter  of  technical  pleading,  be  inquired  into  on 
habeas  corpus.^*  But  it  has  been  held  that  the  court  will  examine 
an  indictment  for  the  purpose  of  determining  whether  it  charges 
any  offense  known  to  law.*^ 

61.  Inquiry  as  to  Sufficiency  of  Evidence  or  Defenses. — Generally 
speaking  the  proceedings  on  habeas  corpus  after  commitment  and 
before  indictment  are  limited  to  an  inquiry  whether  fhe  magistrate 
had  jurisdiction  to  commit,  the  sufficiency  of  the  proceedings,  and 
whether  there  is  any  testimony  tending  to  show  probable  cause.^* 
At  common  law  courts  of  superior  jurisdiction  would  review  on  writ 
of  habeas  corpus  commitments  by  inferior  magistrates,  and  in  doing 
so  sometimes  go  back  of  the  commitment  and  inquire  into  the  grounds 
thereof  cmd  their  sufficiency.  This  wide  scope  of  inquiry,  however, 
came  from  the  superiority  of  the  higher  court,  and  not  from  statu- 
tory authority,  and  the  rule  in  many  of  the  states  has  been  modified 
or  changed,  and  where  so  modified  the  writ  extends  as  a  general 
rule  to  defects  appearing  upon  the  face  of  the  record  only.^*  Where 
this  is  the  case  if  one  has  been  committed  to  jail  for  trial  by  magis- 
trate on  any  evidence  tending  to  show  that  he  is  guilty  of  the  offense 

6.  Miskimmins  v.  Shaves,  8  Wyo.  Munsey  v.  Qongli,  196  U.  B.  364,  25 
392,  58  Pac.  411,  49  L.R.A.  83L  And  S.  Ct.  282,  49  U.  S.  (L.  ed.)  515. 
see  supra,  par.  17,  Note:  11  Ann,  Cae.  1054. 

7.  In  re  Milecke,  52  Wash.  312,  100  11.  See  nrxprsi,  par.  20. 

Pac.  743,  132  A.  S.  R.  968,  21  L.R.A.  12.  Turner  v.  Conkey,  132  Ind.  248, 

(N.S.)  259.  31  N.  B.  777,  32  A.  S.  R.  ^1,  17 

8.  See  supra,  par.  20.  L.R.A.  509;  State  v.  Huegin,  110  Wis. 

9.  Ex  parte  Yarbrough,  110  U.  S.  189,  85  N.  W.  1046,  62  L.R.A.  700. 
651,  4  S.  Ct.  152,  28  U.  S.  (L.  ed.)  Note:  100  A.  B.  R.  30,  34. 

274.  And  see  supra,  par.  11. 

10.  Ex  parte  Yarbrough,  110  U.  S.  13.  State  v.  Bailev,  106  Minn.  138, 
651,  4  S.  Ct  152,  28  U,  S.  (L.  ed.)  118  N.  W.  676,  130  A.  S.  R.  592, 
274;  In  re  Lane,  135  U.  S.  443,  10  16  Ann.  Cas.  338,  19  L.R.A.(N.S.) 
S.   Ct.  760,  34  U.  S.   (L.  ed.)    219;  775. 
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charged,  he  is  not  entitled  to  his  release  on  habeas  corpus,  on  the 
ground  that  the  evidence  is  not  sufBcient  to  sustain  the  charge  against 
him/*  and  it  has  been  held  that  one  held  under  proper  process  to 
answer  for  an  offense  created  by  a  statute  within  the  constitutional 
power  of  the  legislature  cannot  be  discharged  upon  a  writ,  however 
clear  hi3  innocence  may  be,  but  must  abide  his  trial  in  the  mode 
prescribed  by  law.*'  In  some  states,  however,  the  contrary  rule  pre- 
vails/* and  it  is  held  that  the  person  accused  of  a  crime  has  the  right 
to  offer  evidence  on  habeas  corpus  touching  his  guilt,  when  he  is  in 
custody  on  a  warrant  of  commitment,  after  preliminary  examination 
and  before  indictment.*'  The  practice  in  the  national  courts  on  appli- 
cation for  a  writ  of  habeas  corpus  after  commitment  and  before  trial 
seems  to  be  settled  that  if  there  is  evidence  tending  to  show  that  a 
person  who  has  been  committed  by  a  United  States  commissioner  for 
an  offense  against  the  laws  of  the  United  States  is  guilty,  the  suffi- 
ciency of  such  evidence  is  not  open  to  review  on  a  proceeding  by 
habeas  corpus,  and  while  the  relator  is  held  according  to  the  judg- 
ment of  such  commissioner  upon  any  competent  evidence,  he  is  not 
held  in  custody  contrary  to  law.*®  The  sufficiency  of  evidence  before 
a  grand  jury  to  warrant  an  indictment  is  not  a  proper  subject  of 
inquiry  or  consideration  upon  a  proceeding  by  habeas  corpus.  This 
rule  is  not  based  on  the  secrecy  of  the  proceedings,  but  on  the  conclu- 
siveness of  the  record  of  the  final  action  of  that  body,  as  a  judicial 
body,  from  which  there  is  no  appeal  or  revision  for  insufficiency  of 
evidence.**  It  is  a  well-established  rule  that  where  a  person  has  been 
properly  indicted  and  legally  tried  and  convicted,  the  sufficiency  of 
the  evidence  adduced  to  sustain  the  conviction  will  not  be  reviewed 
in  habeas  corpus  proceedings,^*  although  if  there  is  an  entire  lack 
of  evidence  to  support  the  accusation  the  court  may  order  the  peti- 

14.  Fanner  v.  Lewis,  %2  Ind.  444,  47  Odarin,  218  U.  S.  442j  31  S.  Ct.  44, 
Am.  Rep.  153.  54  U.  S.  (L.  ed.)  1101;  In  re  Gregory, 

Note:  100  A.  S.  R.  31.  219  U.  S.  210,  31  S.  Ct.  143,  65  U. 

15.  Lacey  v.  Palmer,  93  Va.  159,  S.  (L.  ed.)  184;  Glasgow  v.  Moyer, 
24  S.  E.  930,  57  A.  S.  E.  795,  31  225  U.  S.  420,  32  S.  Ct.  753,  56  U.  S. 
L.R-A.  822.  (L.  ed.)  1147;  Ex  parte  MoNulty,  77 

16.  Note:  100  A.  S.  B.  32,  33.         CaL  164,  19  Pac.  237,  11  A.  S.  R. 
17..  Ex  parte  Mahone,  30  Ala.  49,   257;  In  re  Kelso,  147  Cal.  609^  82 

68  Am.  Dec.  111.  Pac..241,  109  A.  S.  R.  178,  2  LJI.A. 

18.  Note:  100  A.  S.  R.  31.  (N.S.)  796;  Farmer  v.  Lewis,  92  Ind. 

19.  In  re  Keanedy,  144  Cal.  634,  444,  47  Am.  Rep.  153.  See  also  Ex 
78  Pac.  34,  103  A.  S.  R*  117,  1  Ann-  parte  Grace,  12  la.  208,  79  Am.  Dec. 
Cas.  840,  67  L.R.A.  406.  529;  Donnell  v.  State,  48  Miss.  661, 

20.  Davis  v.  Beason,  133  U.  S.  333,  12  Am.  Rep.  375 ;  People  v.  McLeod, 
10  S.  Ct.  299,  33  U.  S.  (L.  ed.)  637;  1  Hill  (N.  Y.)  377,  25  Wend.  483, 
Hyde  v.  Shine,  199  U.  S.  62,  25  S.  37  Am^  Dec.  328;  In  re  Williamson, 
Ct.  760,  50  U.  S.  (L.  ed.)  90;  Dimond  26  Pa.  St.  9,  67  Am.  Dec.  374. 

V.  Shine,  199  U.  S.  88,  25  S.  Ct.  766,  Nojes:  87  A.  S.  R.  19Q;  100  A- 
50  U.  S.  (L.  ed.)  99;  Harlan  v.  Mc-    S.  R.  39;  21  Ann.  Cas.  853. 
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tioner's  discharge.*  In  habeas  corpus  proceedings,  the  sufficiency  of 
a  substantive  defense  cannot  be  reviewed,*  for  the  question  whether 
certain  facts  constitute  a  defense  to  an  indictment  is  one  which  it  is 
the  duty  of  the  trial  court  to  decide,  and  its  decision  is  within  its 
jurisdiction,  and  is  not  a  ground  for  a  writ  of  habeas  corpus,  whether 
that  decision  is  sound  or  not.' 

62.  Inquiry  as  to  Validity  of  Pardon,  or  Performance  of  Conditions 
of  Parol.— Questions  involving  the  nature  of  pardons  sometimes  arise 
in  habeas  corpus  proceedings.  A  pardon  is  frequently  conditional, 
as  the  executive  may  extend  his  mercy  on  what  terms  he  pleases, 
and  annex  to  his  bounty  a  condition  subsequent  or  precedent  on  the 
performance  of  which  the  validity  of  the  pardon  will  depend.  If 
the  convict  does  not  perform  the  condition  of  the  pardon,  it  will  be 
altogether  void,  and  he  may  be  brought  to  the  bar  and  remanded 
to  suffer  the  punishment  to  which  he  was  originally  sentenced.  The 
question  whether  there  has  been  a  violation  of,  or  noncompliance  with, 
the  condition  or  conditions  of  a  pardon  may  be  investigated  and 
determined  in  habeas  corpus  proceedings  brought  by  the  convict 
himself  to  test  the  validity  of  his  arrest  and  detention  for  an  alleged 
violation  of  the  conditions.*  Likewise,  the  court  may  inquire  into 
the  validity  of  a  pardon  which  the  governor  attempted  to  revoke.* 
One  who  has  been  released  on  parole  may  on  rearrest  for  violation 
of  conditions  show  on  habeas  corpus  that  he  has  performed  the  con- 
ditions, or  that  he  has  a  legal  excuse  for  not  having  done  so.* 

63.  Extent  of  Inqury  into  Commitment  for  Contempt. — The  rule 
in  contempt  proceedings  is,  that  the  functions  of  the  writ  of  habeas 
corpus,  when  the  party  who  has  appealed  to  its  aid  is  in  custody  under 
process,  do  not  extend  beyond  an  inquiry  into  the  jurisdiction  of 
the  court  by  which  the  commitment  for  contempt  was  issued.'  No 
irregularity  in  the  proceedings  taken  to  obtain  jurisdiction,  and  no 
question  of  injustice  or  wrong  that  may  have  b^n  done  to  the  peti- 

1.  Hyde  v.  Shine,  199  U.  S.  62,  25  133,  135  Pac.  428,  47  L.R.A.(N.S.) 
S.   Ct   760,  50   U.   8.    (L.   ed.)    90;   1036. 

Dimond  v.  Shine,  199  U.  S.  88,  25  S.  6.  Ex  parte  Ridley,  3  Okla.  Crim. 

Ct.  766,  60  U.  S.  (L.  ed.)  09.  350,  106  Pac.  549,  26  L.R.A.(N.S.) 

2.  Haas  v.  Henkd,  216  U.  S.  462,  110.  Generally  as  to  the  validity  and 
30  S.  Ct.  249,  54  U.  S.  (L.  ed.)  569,  effect  of  pardons,  see  Pardon,  Rb- 
17  Ann.  Gas.  1112;  In  re  Corum,  62  pbieve  and  Amnesty. 

Kan,  271,  62  Pac.  661,  84  A.  S.  R.  7.  In  re  Ayers,  123  U.  S.  443,  8 

382.  S.  Ct.  164,  81  U.  S.    (L.  ed.)    216; 

8.  Ex  parte  Bigelow,  113  U.  S.  828,  Ex  parte  Ah  Men,  77  Cal.  198,  19 

5  S.  Ct.  542,  28  U.  S.  (L.  ed.)  1005.  Pac,  380,  11  A.  S.  R.  263;  Ex  parte 

And  see  supra,  par.  24.  Tinsley,  37  Tex.  Crim.  517,  40  S.  W. 

4.  Alvarez  v.  State,  50  Fla.  24,  39  306,  66  A.  S.  R.  818;  Ex  parte  War- 
So.  481,  111  A.  S.  R.  102,  7  Ann.  field,  40  Tex.  Crim.  413,  50  S.  W, 
Cas.  88.  933,  76  A.  S.  R.  724. 

5.  Ex  parte  Crump,  10  Okla.  Crim.  Note:  22  A.  S.  R.  422. 
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tioner,  can  be  considered.'  The  question  whether  the  alleged  offender 
really  committed  the  act  charged  will  be  conclusively  determined  by 
the  order  or  judgment  of  the  court;*  and  so  with  equivocal  acts, 
which  may  be  culpable  or  innocent  according  to  the  circumstances.^® 
A  court  has  power,  however,  on  habeas  corpus  to  inquire  whether  the 
facts  confer  jurisdiction  upon  the  court  to  make  the  particular  order,** 
and  it  may  investigate  the  question  whether  the  acta  constitute  a 
contempt.**  The  burden  of  showing  that  an  order  of  commitment 
is  void  is  with  the  petitioner,**  and  if  he  desires  to  show  that  his 
acts  which  are  claimed  to  have  constituted  a  contempt  did  not  amount 
to  a  contempt,  he  must  allege  and  prove  the  facts  showing  that  he  did 
not  commit  a  contempt.** 

64.  Inquiry  into  Jurisdiction  of  Court-MartiaL — ^As  already  seen, 
while  civil  courts  may  on  habeas  corpus  inquire  into  the  jurisdiction 
of  a  court-martial  by  virtue  of  whose  sentence  the  petitioner  is  in 
custody,  they  exercise  no  supervision  or  correcting  power  over  the 
proceedings  of  the  military  tribunal,  and  no  mere  errors  in  its  pro- 
ceedings are  open  to  consideration.** 

Scope  of  Hearing  Where  Petitioner  Held  far  Extradition 

65.  In  General. — ^In  the  case  of  one  held  for  foreign  extradition 
the  court  issuing  the  writ  of  habeas  corpus  may  inquire  whether  the 
committing  magistrate  or  commissioner  acquired  jurisdiction  of  the 
matter  by  conforming  to  the  requirements  of  the  treaty  and  the 
statute;**  whether  he  exceeded  his  jurisdiction;*'  and  whether  he 

8.  Ex  parte  Ah  Men,  77  Cal.  198,  L.R.A.  831. 

1»  Pac.  380,  11  A.  S.  R.  263 ;  Perry  Note :  22  A.  8.  R.  422. 

V.  Pemet,  165  Ind.  67,  74  N.  E.  609,  12.  In  re  Mills,  19  Hawaii  88,  Ann. 

6  Ann,  Cas.  533;  Ex  parte  Holman,  Cas.  1912A  577;  In  re  DUl,  32  Kan. 

28  la.  88,  4  Am.   Rep.   159;   In   re  668,   5   Pac.   39,  49  Am.   Rep.   505; 

Copenhaver,  118  Mo.  377,  24  8.  W.  g^   p^^e  Arnold,  128   Mo.   256,   30 

xf  f        Q7    A    «    R    iftn.  11    A««  S.  W.  768,  1036,  49  A.  S.  R.  567,  33 

r.  ^^ri«®^  ^-  ®-  ^-  ^^^'  ^^  ^"'-  L.R.A.  386;  Ex  parte  Creasy,  243  Mo. 

9.'  In  re  Debs,  158  U.  8.  564,  15  «79,  148  8.  W.  914,  41  L.R.A  (N.S.) 

8.  Ct  900,  39  U.  S.  (L.  ed.)  1092;  ^78;  Miakimmms  v.  Shaver,  8  Wyo. 

Ex  parte  Senior,  37  Fla.  1,  19  So!  392,  58  Pac.  411,  49  L.R.A.  831. 

652,  32  L.R.A.  133;  In  re  WilHamson,  Note:  87  A.  S.  R.  181. 

26  Pa.  St.  9,  67  Am.  Dec.  374.  And  see  supra,  par.  30. 

Note :  87  A.  8.  B.  182.  13.  McGorray  v.  Sutter,  80  Ohio  St 

10.  Ex  parte. Kearney,  7  Wheat.  38,  400,  89  N.  E.  10,  131  A.  8.  R.  715, 
5  Uf  8.  (L.  ed.)  391;  Ex  part*  Senior,  24  L.R.A.(N.S.)  165. 

37  Fla.  1,  19  So.  662,  32  L.R.A.  138;  14.  Cuddy,  Petitioner,  131  U.  8.  280, 

Clark  V.  People,  Breese  (HI.)  340,  12  9  8.  Ct.  703,  33  U.  8.  (L.  ed.)  154. 

Am.  Dec.  177.  16.  See  supra,  par.  31. 

11.  Matter  of  Mills,  19  Hawaii  88,  16.  Omelaa  v.  Ruiz,  161  U.  8.  502, 
Ann.  Caa.  1912A  577;  Ex  parte  War-  16  S.  Ct.  689,  46  U.  8.  (L.  ed.)  787; 
field.  40  Tex.  Crim.  413,  50  S.  W.  Terlinden  v.  Ames,  184  U.  S.  270,  22 
933,  76  A.  8.  R.  724;  Miskimmins  v.  S.  Ct.  484,  46  U.  S.  (L.  ed.)  534. 
Shaver,  8  Wyo.  392,  58  Pac.  411,  49  17.  Ornelas  v.  Ruiz,  161  U.  S.  502, 
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had  any.  legal  or  competent  evidence  of  facts  before  him,  on  which 
to  exercise  a  judgment  as  to  the  criminality  of  the  accused.*®  If  the 
committing  magistrate  had  jurisdiction  of  the  subject  matter  and  of 
the  accused,  and  the  offense  charged  is  within  the  terms  of  the  treaty 
of  extradition,  and  the  magistrate  in  arriving  at  a  decision  to  hold 
the  accused  has  before  him  competent  legal  evidence  on  which  to 
exercise  his  judgment  as  to  whether  the  facts  are  sufficient  to  estab- 
lish the  criminality  of  the  accused  for  the  purposes  of  extradition, 
such  decision  cannot  be  reviewed  on  habeas  corpus.**  The  executive 
of  the  asylum  state  can,  with  impunity,  refuse  to  issue  a  warrant  for 
the  rendition  of  a  fugitive  from  justice  from  another  state  who  is 
under  arrest,  and,  after  issuing  the  same,  he  can  revoke  it  and  order 
the  release  of  the  prisoner;  but  when  it  has  been  issued  and  executed, 
and  release  is  sought  on  habeas  corpus,  the  only  question  of  which 
the  judiciary  has  jurisdiction  is  whether  or  not  the  executive  has 
acted  contrary  to  law.**  If  he  has  not  followed  the  directions  and 
observed  the  conditions  of  the  constitution  and  laws  of  the  United 
States,  pertinent  to  such  matter,  his  warrant  is  void  and  the  peti- 
tioner will  be  discharged.*  On  the  hearing  on  a  writ  of  habeas  corpus 
the  courts  may  inquire  whether  the  prisoner  really  falls  under  the 
conditions  of  the  federal  statute,  that  is,  whether  he  is  subject  to 
extradition,'  and  whether  he  ia  the  person  charged  in  the  indictment 
or  complaint,'  and  where  the  preliminary  papers  upon  which  a  war- 
rant of  extradition  has  been  granted  are  produced,  and  are  before 
the  court,  it  is  the  right  and  duty  of  the  court  to  examine  them, 
and  judge  and  determine  whether  they  are  sufficient,  under  the  law, 
to  justify  the  warrant  of  extradition.*    The  judicial  inquiry  cannot 

16  S,  Ct.  689,  40  U.  S.  (L.  ed.)  787;  U.  S.  447,  33  S.  Ct.  945,  57  U.  S. 

Terlinden  v.  Ames,  184  U.  S.  270,  22  (L.  ed.)   1274,  46  L.R.A.(N.S.)   397. 

S.   Ct.  484,  46  U.  S.    (L.  ed.)    534.  Note:  100  A.  S.  R.  37. 

18.  Ornelas  v.  Ruiz,  161  U.  S.  502,  20.  Barranger  v,  Baum,  103  Ga.  465, 
16  S.  Ct.  689,  40  U.  S.  (L.  ed.)  787;  30  S.  E.  524,  68  A.  S.  R.  113;  Work 
Terlinden  v.  Ames,  184  U.  S.  270,  22  v.  Corrington,  34  Ohio  St,  64,  32  Am. 
S.   Ct.  484,  46  U.   S.    (L.  ed.)   534.  Rep.  345. 

Note :  1  L.R.A.  373.  1.  In  re  Riggs,  214  U.  S.  9,  29  S. 

19.  In  re  Luis  Oteiza  y  Cortes,  136   ^Jt.  598,  53  U.  S.  (L.  ed  )  887. 

U.  S.  330,  10  S.  Ct.  1031,  34  U.  S.  ri'^A  ^^^^^^'J^J^^'  ?^?'  ^ 

(L.  ed.)    464;   Ornelas  v.   Ruiz,  161  ?•  ^:  ^P?'  ^  X  ^'  n     ^'2^^'  ^ 

U.  S.  502,  16  S.  Ct.  689,  40  U.  S.  fjl^l   q,    ii    qo    aI*  i^'^'^^T' ^ 

(L.  ed.)  787;  Bryant  v.  United  Stetes,  ^^!?  ^'  ^'  ^^  t'^  ^l'  R  ^^ 

Ifi7  n  <?  104  17  q  Pf  744  49  TT  q  P*'^®  Massee,  95  S.  E.  315,  79  S.  E. 

/?      A  A  o^    V  r  "^            I          J:  ^7,  46  LJIJ^.(N.S.)  781. 

ih  ^'L^^\J'S^'^^^''.I\  ^I^^^  ^^  Note:  1  L.RJ1.  373. 

y;  ^'.f  IP  ^•.  ^^'  f5  ^^£-  ^r'  »•  Kiirt«  V.  state,  22  Fla.  36,  1  A. 

(L.  ed.)  534;  Orm  v.  Shine,  187  U.  S.  R.  173;  Ex  parte  Massee,  95  3.  C. 

S.  181,  23  S.  Ct.  98,  47  U.  S.   (L.  315,  79   S.   E.   97,  46  L.R.A.(N.S.) 

ed.)   130;  McNamara  v.  Henkel,  226  781. 

U.  S.  520,  33  S.  Ct.  146,  57  U.  S.  Note:  100  A.  S:  R.  38. 

(L.  ed.)  330;  Charlton  ▼.  KeUy,  229  4.  People  v.  Hyatt,  172  N,  Y.  176. 
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however  extend  to  the  motive  of  the  extradition  proceedings,*  for 
the  judiciary  cannot  interfere  with  the  action  of  the  governor  in 
regard  to  any  matter  within  his  discretion,*  nor  will  inquiry  he  made 
into  the  grounds  in  which  the  governor  acted  in  reaching  an  extra- 
dition warrant'  The  court  will  not,  on  the  hearing,  go  into  the 
merits  of  the  case  or  determine  the  guilt  or  innocence  of  the  accused ;  * 
but  on  the  contrary,  when  the  identity  of  the  person,  the  fact  that 
he  is  a  fugitive  from  justice,  the  demand  in  due  form,  the  indict- 
ment by  a  grand  jury  for  what  it  and  the  governor  of  the  demand- 
ing state  allege  to  be  a  crime  in  that  state,  and  the  reasonable  possi- 
bility that  it  may  be  such,  all  appear,  the  constitutionally  required 
surrender  is  not  to  be  interfered  with  by  the  summary  process  of 
habeas  corpus  upon  Qpeculations  as  to  what  ought  to  be  the  result  of 
a  trial  in  the  place  where  the  constitution  provides  for  its  taking 
place.*  Likewise  the  mere  suggestion  that  the  alleged  fugitive  from 
the  justice  of  another  state,  because  of  his  race  and  color,  will  not 
receive  a  fair  and  impartial  trial  in  the  court  of  the  demanding 
state,  and  will  not  be  adequately  protected  against  violence  while 
in  the  custody  of  that  state,  does  not  furnish  a  ground  for  his  release 
on  habeas  corpus.^* 

66.  Whether  Petitioner  a  Fugitive  from  Justice. — It  must  appear 
to  the  governor  of  the  asylum  state^  before  he  ca^  lawfully  comply 
with  the  demand  for  extradition,  that  the  person  demanded  is  a 
fugitive  from  the  justice  of  the  state  the  executive  authority  of  which 
makes  the  demand.*^  The  rendition  warrant  is  presumptive  but 
not  conclusive  evidence  that  the  person  demanded  is  such  a  fugitive, 
and  one  so  arrested  and  held  is  entitled  of  right,  upon  habeas  corpus, 
to  question  the  lawfulness  of  his  arrest  and  imprisonment,  showing  by 

64  N,  E.  825,  92  A.  S.  R.  706,  60  Ga.  465,  30  S.  E.  524,  68  A.  S.  R. 

L.R.A.  774 ;  Ex  parte  Stanley,  25  Tex.  113 ;  In  re  Moyer,  12  Idaho  250,  85 

App.  372,  8  S.  W.  645,  8  A.  S.  R.  Pac.  897,  118  A.  S.  IJ.  214,  12  L.R.A. 

4^.  227;   State  v.  Justus,  84  Miim.  237, 

Note:  100  A.  S.  R.  36.  87  N.  W.  770,  55  L.R.A.  325;  In  re 

5.  Barranger  v.  Baum,  103  Ga.  465,  Sultan,  115  N.  C.  57,  20  S.  E.  375, 
30  S.  :B.  524,  68  A.  S.  R.  113;  In  44  A.  S.  R.  433,  28  L.R.A.  294;  Com. 
re  Sultan,  115  N.  C.  57,  20  S.  E.  375,  v.  Phnadelphia  County  Prison,  220  Pa. 
44  A.  S.  R.  433,  28  L.R.A.  294;  Ex  St.  401,  69  Atl.  916,  21  L.R.A.(N.S.) 
parte  Massee,  95  S.  C.  315,  79  S.  E.  939  and  note. 

97.  46  L.R.A.(N.S.)  781.  Note:  100  A.  S.  R.  36. 

6.  In  re  Sultan,  115  N.  C.  57,  20  9.  Drew  v.  Thaw,  235  U.  S.  432, 
S.  E.  375,  44  A.  S.  R.  433,  28  L.R.A.  35  S.  Ct.  137,  59  U.  S.  (L.  ed.)  302. 
294.  10.  Marbles  v.  Creecy,  215  U.  S.  63, 

7.  State  V.  Toole,  69  Minn.  104,  72  30  S.  Ct.  32,  54  IT.  S.  (L.  ed.)  92. 
N.  W.  53,  65  A.  S.  R.  553,  38  L.R.A.  11.  Hyatt  v.  New  York,  188  U.  S. 
224;  Work  v.  Corrington,  34  Ohio  St.  691,  23  S.  Ct.  456,  47  U.  S.  (L.  ed.) 
64,  32  Am.  Rep.  345.  657,  63  L.R.A.  471 ;  Dennison  v.  Chri*- 

8.  Kurtz  V.  State,  22  Pla.  36,  1  A.  tian,  72  Neb.  703, 101  N.  W.  1045, 117 
S.  R.  173;  Barranger  v.  Baum,  103  A.  S.  R.  817. 
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competent  evidence^  as  a  ground  for  his  release,  that  he  was  not,  within 
the  meaning  of  the  constitution  and  laws  of  the  United  State3,  a  fugi- 
tive from  the  justice  of  the  demanding  state^  and  thereby  overcoming 
the  presumption  to  the  contrary  arising  from  the  face  on  an  extradi- 
tion warrant.^*  When  it  is  conceded,  or  when  it  is  so  conclusively 
proved  that  no  question  can  be  made,  that  the  person  was  not  within 
the  demanding  state  when  the  crime  is  said  to  have  been  committed, 
and  his  arreBt  is  sought  on  the  ground  only  of  a  constructive  presence 
at  that  time  in  such  state,  then  the  court  will  discharge  the  defend- 
ant.^* But  the  court  will  not  discharge  a  defendant  anestdd  under  the 
governor's  warrant  where  there  is  merely  contradictory  evidence  on 
the  subject  of  presence  in  or  absence  from  the  state,  as  habeas  corpus 
is  not  the  proper  proceeding  to  try  the  question  of  alibi  or  any  ques- 
tion as  to  the  guilt  or  innocence  of  the  accused.**  When  a  proper 
warrant  has  been  issued,  the  burden  of  showing  that  the  prisoner 
has  not  fled  or  is  not  a  fugitive  rests  upon  the  prisoner,**  and  in 
order  to  retain  one  accused  of  crime  as  a  fugitive  from  justice,  strong 
evidence  is  not  required.**  Accordingly  it  has  been  held  that  a 
showing  that  the  accused  was  in  the  state  about  the  time  alleged  in 
the  indictment  as  the  date  of  the  crime  is  enough  to  preclude  a  dis- 
charge upon  habeas  corpus  in  extradition  proceedings,  on  the  ground 
that  he  was  not  a  fugitive  from  justice.*'  Although  the  governor's 
warrant  does  not  show  that  the  prisoner  is  a  fugitive  from  jiLstice, 

12.  Roberts  v.  Reilly,  116  U.  S.  80,  657;  Munsey  v.  Clough,  196  U.  S. 
6  S.  Ct.  291,  29  U.  S.  (L.  ed.)  544;  364,  25  S.  Ct.  282,  49  U.  S.  (L.  ed.) 
Hyatt  v.  New  York,  188  U.  S.  691,  515;  Denniaon  v.  Christian,  72  Neb. 
23  S.  Ct.  456,  47  U.  S.  (L.  ed.)  657,  703,  101  N.  W.  1045,  117  A.  S.  R. 
63  L.R.A.  471;  Pettibone  v.  Nichols,  817;  People  v.  Hyatt,  172  N.  Y.  176, 
203  U.  S.  192,  27  S.  Ct.  Ill,  51  U.  64  N.  E.  825,  92  A.  S.  R.  706,  60 
S.   (L.  ed.)    148,  7  Ann.  Cas.  1047;  L.R.A.  774. 

Illinois  V.  Pease,'  207  U.  S.  100,  28  14.  Hyatt  v.  New  York,  188  U.  S. 

S.   Ct.   58,   52   U.   S.    (L.   ed.)    121;  691,  23  S.  Ct.  456,  47  U.  S.  (L.  ed.) 

In  re  Mohr,  73  Ala.  503,  49  Am.  R«p.  657;  Munsey  v.  Clough,  196  U.  S.  364, 

63;  Hartman  v.  Aveline,  63  Ind.  344,  25  S.  Ct.  282,  49  U.  S.  (L.  ed.)  515; 

30  Am.  Rep.  217;  Jones  v.  Leonard,  Dennison  v.   Christian,  72  Neb.  703, 

30  la.  106,  32  Am.  Rep.  116;  State  lOl  N.  W.  1045,  117  A,  S.  R.  817. 

V.  Clough,  72  N.  H.  178,  55  Atl.  554,  15.  State  v.  Justus,  84  Minn.  237, 

67  L.R.A.  946;  People  v.  Hyatt,  172  87  N.  W.  770,  55  liR,A.  325;  People 

N.  y.  176,  64  N,  E.  825,  92  A.  S.  R.  v.   Liscomb,   60   N.   Y.   559,  19   Am. 

706,  60  L.R.A.   774;   Com.  v.  Phila-  Rep.  211. 

delphia   County  Prison,   220  Pa.   St.  16.  Ex  parte  Reggel,  114  U.  S.  642, 

401,  69  Atl.  916,  21  L.R.A.(N.S.)  939;  5  S.  Ct.  1148,  29  U.  S.  (L.  ed.)  250; 

Ex  parte  Massee,  95   S.   C.  315,  79  Strassheim  v.  Daily,  221  U.   S.  280, 

S.   E.  97,   46  LJl.A.(N.S.)    781;  In  31  S.  Ct.  558,  55  U.  S.  (L.  ed.)  735. 

re  Tod,  12  S.  D.  386,  81  N.  W.  637,  17.  Strassheim  v.  Daily,  221  U.  S. 

76  A.  S.  R.  616,  47  L.R.A.  566.  280,  31  S.  Ct  558,  55  U.  S.  (L.  ed.) 

13.  Hyatt  v.  New  York,  188  U.  S.  735. 
691,  23  S.  Ct.  456,  47  U.  S.  (L.  ed.) 
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he  will  not  be  discharged  on  habeas  corpus  where  such  fact  appears 
{torn  the  other  evidence.** 

67.  Whether  PetitioMr  Substantially  Charged  with  Crime.— It 
t^ust  appear  to  the  governor  of  the  asylum  state,  before  he  can  law- 
fully conxply  with  the  demand  for  extradition,  that  the  person  de- 
manded is  substantially  charged  with  a  crime  against  the  laws  of 
the  state  from  whose  justice  he  is  alleged  to  have  fled,  by  an  indict- 
ment or  an  affidavit,*^  and  the  question  whether  the  person  demanded 
is  substantially  charged  with  a  crime  or  not  is  a  question  of  law 
and  open  upon  the  face  of  the  papers  to  judicial  inquiry  upon  appli- 
cation for  a  discharge  under  the  writ  of  habeas  corpus,'^  and  if  he 
can  show  that  he  is  not  so  charged  with  a  crime  in  the  demanding 
0tate  he  will  be  discharged  from  custody.*  A  properly  authenticated 
indictment,  accompanied  by  requisition  papers,  in  due  and  legal 
form,  is  sufficient  to  raise  a  presumption  that  the  act  charged  is  a 
crime  against  the  laws  of  the  demanding  state,  and  that  the  indict- 
ment conforms  to  the  laws  of  that  gtate  in  charging  the  crime ;  *  and 
a  copy  of  an  information,  after  a  preliminary  examination  and  a 
holding  to  answer,  is  entitled  to  the  same  weight  as  evidence,  and 
will,  on  habeas  corpus  proceedings,  be  so  considered.*  While  courts 
may,  in  habeas  corpus  proceedings  to  secure  the  release  of  one  arrested 
as  a  fugitive  from  justice,  inquire  into  the  legality  and  sufficiency 
of  the  indictment  or  complaint  upon  which  the  requisition  is  based,* 
the  sufficiency  of  the  indictment,  which  is  the  foundation  of  the 
extradition  proceedings,  must  be  tested  by  the  laws  of  the  demand- 
ing state,  for  every  state  has  a  right  to  determine  what  shall  be  a 
sufficient  indictment  in  its  own  courts;*  and  its  sufficiency,  as  a 

18.  State  V.  aongh,  72  N.  H.  178,   76  A.  S.  R.  616,  47  L.R.A.  566. 

55  Atl.  554,  67  L.R.A.  946.  1.  Barranger  v.  Baum,  103  Ga.  465, 

19.  Hyatt  v.  New  York,  188  U.  S.  30  S.  E.  524,  68  A.  S.  R.  113;  Com. 
691,  23  S.  Ct.  456,  47  U.  S.  (L.  ed.)  v.  Philadelphia  County  Prison,  220 
657;  Ex  parte  Spears,  88  Cal.  640,  Pa.  St.  401,  69  Atl.  916,  21  L.R.A. 
26  Pac.  608,  22  A.  S.  R.  341;  Denni-  (N.S.)  939. 

son   V.   Christian,   72   Neb.   703,   101  2.  Barranger  v.  Banm,  103  Ga.  465, 

N.  W.  1045,  117  A.  S.  R.  817.  30  S.  E.  524,  68  A.  S.  R.  113;  In 

20.  Hyatt  v.  New  York,  188  U.  S.  re  Van  Sciever,  42  Neb.  772,  60  N. 
691,  23  8.  Ct.  456,  47  U.  S.  (L.  ed.)  W.  1037,  47  A.  S.  R.  730;  In  re 
657;  Ex  parte  Spears,  88  Cal.  640,  Renshaw,  18  S.  D.  32,  99  N.  W.  83, 
26  Pac.  608,  22  A.  S.  R.  341 ;  Barran-  112  A.  S.  R.  778. 

ger  V.  Baum,  103  Ga.  465,  30  S.  E.  8.  In  re  Van  Sciever,  42  Neb.  772, 
524,  68  A.  S.  R.  113;  Dennison  v.  60  N.  W.  1037,  47  A.  S.  R.  730. 
Christian,  72  Neb.  703,  101  N.  W.  4.  In  re  Waterman,  29  Nev.  28S,  89 
1045, 117  A.  S.  R.  817;  Com.  v.  Phila-  Pac.  291,  13  Ann.  Cas.  926,  11  L.R.A. 
delphia  County  Prison,  220  Pa.  St.  (N.S.)  424  and  note;  Ex  parte  Kufans, 
401,  69  Ati.  916,  21  L.R.A.(NJ5;)  939;  36  Nev.  487,  1S7  Pac.  83,  60  L.R.A. 
Ex  parte  Masaee,  95  S.  C.  315,  79   (N.S.)  507. 

S.  E.   97,  46  L.R.A.(N.S.)    781;   In       6.  Barranger  v.  Baum,  103  Ga.  465, 
re  Tod,  12  S.  D.  386,.  81  N.  W.  637,   90  S.  £.  524,  ^  A.  S.  R.  119. 
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matter  of  teobnical  pleading,  will  not  be  inquired  into  on  habeas 
corpus,  for  if  the  indictment  sufficiently  charges  a  crime  under  the 
laws  of  the  demanding  state,  it  will  sustain  a  requisition  even  though 
insufficient  at  common  law  under  the  laws  of  the  asylum  state* 
The  burden  is  on  the  petitioner  in  habeas  corpus  proceedings  to 
show  that  such  indictment  is  insufficient,  by  producing  the  statute 
under  which  it  was  found,  or  other  competent  evidence,  and  the  fact 
that  such  statute  was  not  submitted  with  the  requisition  papers  will 
not  warrant  the  presumption  that  it  is  the  same  as  that  of  the  state 
from  which  extradition  is  asked  and  under  which  the  indictment 
would  be  insufficient.'  On  the  hearing  the  certified  copy  of  the 
indictment  which  accompanied  the  papers  on  which  the  governor 
issued  his  warrant  will  be  taken  as  containing  the  true  charge,  rather 
than  a  copy  of  the  indictment  on  which  the  fugitive  was  arrested.* 

M<mner  and  Conduct  of  Hearing  and  Custody  of  Prisoner  Pending 

DeterminaHon 

68.  Manner  and  Conduct  of  Hearing. — Upon  habeas  corpus  the 
court  or  judge  trying  the  cause  is  judge  of  the  law  and  the  facts,  and 
must  weigh  the  evidence  and  judge  of  its  credibility .•  With  regard 
to  habeas  corpus  proceedings  in  federal  courts,  it  is  expressly  pro- 
vided by  statute  that  the  court  or  justice  or  judge  before  whom  the 
prisoner  may  be  brought  shall  proceed  in  a  summary  way  to  deter- 
mine the  facts  of  the  case,  by  hearing  the  testimony  and  argument, 
and  thereupon  to  dispose  of  the  party  as  law  and  justice  require.^* 
While  an  attorney  cannot  appear  on  the  side  of  the  state  in  a  habeas 
corpus  suit  at  public  expense,  he  may  appear  by  request  of  the  proper 
officer  at  private  expense,  to  represent  the  interests  of  the  state,** 
and  he  may  appear,  regardless  of  such  consent,  to  represent  the  person 
charged  with  the  wrong.**  According  to  some  authorities,  although 
a  statute  gives  a  relator  the  right  to  open  and  close  the  argument  in 
a  habeas  corpus  proceeding,  it  does  not  necessarily  follow  that  the 

6.  Pearce  v.  Texas,  155  U.  S.  311,  N.  W.  83, 112  A.  S.  R.  778. 

15  S.  Ct.  116,  39  U.  S.  (L.  ed.)  164;  8.  Ex  parte  Kuhns,  36  Nev.  487, 137 

Pierce  v.  Creecy,  210  U.   S.  387,  28  Pac.  83,  50  L.R.A.(N.S.)  507. 

S.  Ct.  714,  52  U.  S.   (L.  ed.)   1113;  9.  Ex  parte  Mosby,  31  Tex.  566,  98 

Strassheim  v.  Daily,  221  U.  S,  280,  Am.  Dec.  547.    See  generally.  Jury. 

31  S.  Ct  558,  55  U.  S.  (L.  ed.)  735;  10.  Medley,   Petitioner,   134   U.    S. 

Drew  V.  Thaw,  235  U.  S.  432,  35  S.  160,  10  S.  Ct.  384,  33  U.  S.  (L.  ed.) 

Ct.  137,  59  U,  S.  (L.  ed.)  302;  Bar-  835  (Citing  U.  S.  Rev.  Stat.  §  761). 

ranger  v.  Baum,  103  Ga.  465,  30  S.  11.  State  v.  Huegin,  110  Wis.  189^ 

E.   524,   68   A.   S.  R.   113;    Com.   v.  85  N.  W.  1046,  62  L.R.A.  700. 

Philadelphia  County  Prison,  220  Pa.  12.  State  v.  Huegin,  110  Wis.  189, 

St.  401,  69  Atl.  916,  21  L.R.A.(N.S.)  85  N.  W.  1046,  62  L.R.A.  700.    And 

939.  see  State  v.  Jones,  113  N.  C.  669,  IS 

7.  In  re  Renshaw,  18  S.  D.  32,  99  S.  E.  249,  22  L.R.A.  678. 
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burden  of  proof  is  upon  him.**  On  the  other  hand  it  has  been  held 
that  the  presumption  of  innocence  applies  only  in  a  trial,  and  does 
not  avail  to  furnish  a  presumption  that  the  detention  of  a  party 
on  regular  process  when  the  committing  officer  has  jurisdiction  is 
illegal,  and  to  call  upon  the  state  to  show  that  the.  defendant  is 
guilty  in  order  to  justify  his  detention,  but  the  burden  is  on  the 
petitioner  to  show  that  he  is  illegally  detained.^* 

69.  Custody  of  Prisoner  Pending  Determination.*— By  the  common 
law,  upon  the  return  of  a  writ  of  habeas  corpus  and  the  production 
of  Uie  body  of  the  person  suing  it  out,  the  authority  under  which  the 
original  commitment  took  place  is  superseded.  After  that  time,  and 
until  the  case  is  finally  disposed  of,  the  safe-keeping  of  the  prisoner 
is  entirely  under  the  control  and  direction  of  the  court  to  which 
the  return  is  made.  The  prisoner  is  detained,  not  under  the  original 
eommitment,  but  under  the  authority  of  the  writ  of  habeas  corpus.^*^ 
He  may  be  bailed  de  die  in  diem,  or  be  remanded  to  the  jail  whence 
he  came,  or  be  committed  to  any  other  suitable  place  of  confinement 
under  the  control  of  the  court.  He  may  be  brought  before  the  court 
from  time  to  time  by  its  order  until  it  is  determined  whether  he 
shall  be  discharged  or  absolutely  remanded.^*  Accordingly  it  was 
ruled  that  where  a  sheriff  produced  the  body  of  a  prisoner  before 
the  judge  on  the  habeas  corpus,  his  duties  as  the  custodian  of  the 
prisoner  ceased  until  he  was  remanded ;  and  the  flight  of  the  prisoner 
while  before  the  judge  was  not  an  escape  from  the  custody  of  the 
sheriff.*^  But  a  person  demanded  by  one  state  from  another  as  a  fugi- 
tive from  justice,  under  the  federal  statute,  should  not  be  admitted  to 
bail  in  a  habeas  corpus  proceeding  to  test  the  validity  of  the  requi- 
sition, unless  some  departure  from  the  requirements  of  the  statute 
has  been  made  to  appear.*®  In  a  proceeding  to  recover  possession 
of  a  child  alleged  to  have  been  given  to  the  petitioner  by  its  father^ 
and  also  alleged  to  have  been  abducted  from  him  by  the  father,  it 
has  been  held  not  to  be  reversible  error  for  the  court,  pendente  lite, 
to  award  the  temporary  custody  of  the  child  to  the  petitioner  from 
whom  it  had  been  so  taken,  upon  his  giving  bond  for  its  production 
in  court,  where  it  appeared  that  the  final  judgment  was  right.** 

13.  Ex  parte  Newman,  38  Tex.  .17.  S.  (L.  ed.)  345;  Ex  parte  Masaee, 
Crim.  164,  41  S.  W.  628,  70  A.  S.  R.  95  S.  C.  315,  79  S.  E.  97,  46  L.Rjl, 
740.  (N.S.)   781. 

14.  State  V.  Jones,  113  N.  C.  669,       Note:  Ann.  Cas.  1914A  830. 

18  S.  E.  249,  22  L.R.A.  678  and  note.       17.  Barth  v.  Clisc,  12  Wall.  400,  20 

15.  Barth  v.  Clise,  12  WaU.  400,  20   U.  S.  (L.  ed.)  393. 

U.  S.  (L.  ed.)  393;  State  v.  Broaddus,  ^    18.  Ex  parte  Massee,  95  S.  C.  315, 
245  Mo.  123,  149   S.  W.  473,  Ann.   79  S.  E.  97,  46  LJIJL.(N.S.)  781. 
Cas.  1914A  823  and  note.  19.  Wilkinson  v.  Lee,  138  Ga.  360, 

16.  In  re  Kaine,  14  How.  103,  14   75  S.  E.  477,  42  L.R.A.(N.S.)  1013. 
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Judgment 

70.  In  General. — The  object  of  the  writ  of  habeas  corpus  being 
the  release  of  persons  illegally  restrained  of  their  liberty,**  and  the 
scope  of  the  hearing  on  such  writ  being  limited  to  the  determination 
as  to  whether  or  not  the  petitioner  is  in  fact  illegally  detained/  if 
it  appears  that  the  petitioner  is  not  illegally  detained  he  must  be 
remanded.*  On  the  other  hand,  if  it  appears  on  the  hearing  that 
the  judgment  or  process  is  void  the  petitioner  is  entitled  to  his  dis- 
charge from  custody  thereunder.*  The  fact  that  a  person  proves 
that  he  is  illegally  restrained  of  his  liberty  does  not,  however,  neces- 
sarily require  a  court  in  habeas  corpus  proceedings  to  discharge  him 
absolutely.  Thus,  where  a  prisoner  is  held  under  a  void  commit- 
ment, but  is  properly  informed  against  by  information  or  indictment 
charging  a  crime  before  a  court  of  competent  jurisdiction,  on  a  habeas 
corpus  proceeding  he  should  be  discharged  from  his  confinement 
under  the  illegal  commitment,  and  remanded  to  the  custody  of  the 
court  having  jurisdiction  of  the  information  or  indictment  pending 
against  him.*  So  while  it  is  the  duty  of  the  court  to  release  a  per- 
son held  in  prison  on  a  void  process  of  commitment,  so  far  as  that 
process  is  concerned,  yet  if  there  is  a  valid  judgment  of  imprison- 
ment against  him,  of  which  a  certified  copy  can  be  obtained,  it  is 
the  duty  of  the  court,  when  brought  before  it  by  habeas  corpus,  to 
retain  the  prisoner  until  a  reasonable  time  allowed  for  the  purpose 
of  producing  it  has  elapsed,  and  if  produced,  to  remand  him.*  Where 
there  are  defects  of  jurisdiction  in  the  rendition  of  the  judgment 
under  which  the  petitioner  is  held,  while  in  some  cases  no  correction 
can  be  made  of  the  judgment,  as  where  the  court  had  under  tlie  law 
no  jurisdiction  of  the  case,  that  is,  no  right  to  take  cognizance  of 
the  offense  alleged,  and  the  prisoner  must  then  be  entirely  dis- 
charged,* it  has  frequently  been  held  that  in  cases  where  the  defect 
is  not  of  so  serious  a  nature  the  court  may  delay  the  discharge  of 
the  petitioner  for  such  reasonable  time  as  may  be  necessary  to  have 
him  taken  before  the  court  where  the  judgment  was  rendered,  that 
the  defects  for  want  of  jurisdiction  which  are  the  subject  of  com- 

20.  See  supra,  par.  2.  Notes:   87   A.   S.   R.   172;   100   A. 

1.  See  supra,  par.  58  et  seq.  S.  R.  29  et  seq. 

2.  Ex  p.  Gafford,  25  Nev.  101,  57  And  see  supra,  par.  11  et  seq. 
Pac.  484,  83   A.   S.  R.  568;   Ex  p.  4.  Michaelson   v.   Beemer,  72   Neb. 
Barnes,  73  Tex.  Crim.  583,  166  S.  W.  761,  101   N.   W.  1007,  9   Ann.   Cos. 
728,  51  L.R.A.(N.S.)  1155.  1181. 

Notes:   87   A.   S.   R.   172;   100  A.       5.  Ex  p.  Gibson,  31   Cal.  619,  91 
S.  R.  29  et  seq.  ^  Am.  Dee.  546. 

And  see  supra,  par.  11  et  seq.  Note:  87  A.  S.  R.  198. 

3.  Ex  p.  Dela,  25  Nev.  346,  60  Pac.       6.  In   re   Bonner,   151   U.   S.   242, 
217,  83  A.  S.  R.  603.  14  S.  Ct.  323,  38  U.  S.  (L.  ed.)  149. 

1252 


12  R.  €.  L.    ^  HABEAS  COBPUS  §  71 

plaint  in  thnt  judgment  may  be  corrected-'  And  where  the  verdict 
and  judgment  are  defective,  it  has  been  held  that  the  court  may 
refuse  to  disjcharge  the  prisoner  until  the  prosecuting  attorney  is 
given  a  reasonable  opportunity  to  file  a  new  complaint  against  hira.^ 
So  one  sentenced  to  imprisonment  by  a  court-martial  will  not  be 
released  on  habeas  corpus  if  he  is  charged  with  aiding  an  insurrec- 
tion, but  will  be  remanded  to  be  dealt  with  according  to  law,  alfclK)ugh 
the  sentence  is  invalid.*  A  court  has  however  no  power,  upon  the 
hearing  of  an  application  for  habeas  corpus,  to  enter  an  entirely  new 
and  different  judgment,  such  as  a  fine  in  lieu  of  the  original  jail 
sentence,  on  the  ground  that  the  latter  is  erroneous.  And  even  a 
statute  providing  that  a  prisoner  shall  not  be  released  on  habeas 
corpus  because  the  judgment  is  erroneous  as  to  the  time  or  place  of 
imprisonment,  but  that  it  shall  be  the  duty  of  the  court  to  sentence 
him  to  the  proper  place  and  for  the  correct  time,  does  not  authorize 
a  court  to  impose  a  fine  in  lieu  of  an  original  en'oneous  judgment  of 
imprisonment.**  In  some  jurisdictions,  in  an  application  for  dis- 
charge upon  habeas  corpus  the  court  haa  power  to  award  costs,**  but 
it  has  been  held  that  an  officer  is  not  liable  for  costs  upon  the  dis- 
charge of  a  prisoner  from  his  custody  upon  habeas  corpus,  having 
arrested  the  party  under  valid  process  and  committed  him  to  jail 
under  such  arrest.** 

71.  In  Proceedings  to  Secure  CuBtody  of  Infant. — In  general  it 
will  not  admit  of  doubt  that  the  only  object  of  the  writ  of  habeas 
coipus  is  to  set  at  large  those  who  are  illegally  restrained  of  their 
liberty,  and  this  applies  equally  whether  the  person  restrained  is  an 
infant  or  of  full  age.*'  But  when  the  subject  of  a  writ  of  habea3 
corpus  is  a  child,  or  other  person  not  capable  of  self-protection,  the 
court  may,  in  its  discretion,  stop  with  a  removal  of  the  illegal  restraint 
or  it  may  go  further  and  take  the  subject  of  illegal  restraint  from  the 
custody  of  one  person  and  hand  it  over  to  another.**  The  court  is 
not,  how^ever^  bound  in  every  case  to  deliver  the  infant  to  a  particular 

7.  Medley,  Petitioner,  134  U.  S.  160,       10.  Ex  p.  Cornwall,  223  Mo.  259, 
10  8.  Ct.  384,  33  U.  S.  (L.  ed.)  835;  122  S.  W.  666,  135  A.  S.  R.  507. 
Savage,  Petitioner,  134  U.  S.  178,  10       11.  Rex  v.  Lea<;h,  17  Ont.  L.  Rep. 
8.  Ct.  389,  33  U.  S.   (L.  ed.)   842;  643,  14  Ann.  Cas.  560. 

In  re  Bonner,  151  U.  8.  242,  14  8.  Note :  12  Eng.  Rul.  Cas.  499. 

Ct  323,  38  U.  8.  (L.  ed.)  149  (where  12.  Hammond  v.  People,  32  111.  446, 

conviction  was  correct  and  the  error  83  Am.  Dec  286. 

or  excess  of  jurisdiction  consistent  in  IS.  In  re  Kottman,  2  Hill  L.  (8.  C.) 

ordering  the  prisoner  to  be  confined  363,  27  Am.  Dec.  390.    And  see  snpra, 

in  a  penitentiary  where  the  law  did  not  par.  8. 

aHow  the  court  to  send  him).  14.  Richards  v.  Collins,  45  N.  J.  Eq. 

8.  In  re  McLeod,  23  Idaho  257,  128  283,  17  Atl.  831,  14  A.   S.  R.   726; 
Pac.  1106,  43  L.R.A.(N.S.)  813.  In  re  Kottman,  2  Hill  L.  (S.  C.)  363, 

9.  In  re  McDonald,  49  Mont  454,  27  Am.  Dee.  390. 
143  Pac.  947,  L.R.A.1915B  988. 
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petson.  This  must  be  left  to  the  discretion  of  the  court.**  In  the 
case  of  very  young  children,  who  are  incapable  of  judgment  or  choice, 
they  must  always  be  detained  by  the  act  of  the  person  in  whose  custody 
they  are,  and  the  court  will  direct  them  to  be  delivered  to  the  parent 
or  other  person  entitled  to  the  custody.** 

72.  Effect  of  Decision  Where  Petitioner  Detained  under  Judicial 
Process. — While  there  is  some  conflict  of  opinion  upon  the  question, 
yet,  in  view  of  the  origin,  history  and  purpose  of  the  writ  as  a  writ 
of  liberty,  it  is  generally  held  that  a  decision  under  one  writ  of  habeas 
corpus,  refusing  to  discharge  a  prisoner,  is  not  a  bar  to  the  issuing- 
of  another  writ,  based  upon  the  same  state  of  facts,  nor  to  a  hearing 
and  discharge  thereon.*^  With  regard  to  the  effect  of  the  discharge 
of  a  petitioner  on  habeas  corpus,  it  has  frequently  boMi  held  that 
such  discharge  by  a  court  of  competent  jurisdiction  conclusively 
settles  that  he  was  not  liable  to  be  held  in  custody  upon  this  state  of 
facts  existing  at  the  time,  and  that  a  rearrest  under  the  aajBe  charge  is 
unlawful  where  no  new  state  of  fac^  is  shown  different  from  that 
which  existed  at  the  time  the  first  judgment  was  rendered.*®  It  is 
the  well  established  general  rule,  however,  that  discharge  upon  habeas 
corpus  operates  as  a  bar  and  estoppel  only  as  to  the  particular 
proceeding  or  process  under  review,  and  is  res  judicata  only  upon 
the  same  question  presented  under  the  same  state  of  facts.**  The 
principle  of  res  judicata  does  not  apply  in  cases  of  habeas  corpus 
to  a  judgment  discharging  the  prisoner,  where  a  new  state  of  facts 
warranting  his  restraint  is  shown  to  exist  different  from  that  which 
existed  at  the  time  the  first  judgment  was  rendered ;  **  and  a  di&- 

16.  In  re  Kottman,  2  HiU  L.   (a  111,  104  Pac.  933;  25  L.R.A.(N.S.) 

C.)   363,  27  Am.  Dec.  390.     And  see  483;  Miskimmins  v.  Shaver,  8  Wyo. 

supra,  par.  34.  392,  58  Pac.  411,  49  L.RJL.  831.' 

16.  In  re  Kottman,  2  Hill  L.   (6.       Notes:  1  Ann.  Gas.  260;  Aon.  Gas. 
C.)  363,  27  Am.  Dec.  390.  1912D  359. 

17.  King  V.  McLean  Asyliun,  etc.,  18.  Turgeon  v.  Bean,  IOC  Me.  189, 
64  Fed.  331,  21  tJ.  S.  App.  481,  12  83  Atl.  567,  Ann.  Gas.  1913E  567; 
G.  G.  A.  145,  26  L.R.A.  784:  Kurtz  In  re  Sneden,  105  Mich.  61,  62  N.  W. 
V.  State,  22  Fla.  36,  1  A.  S.  K.  173;  1009,  55  A.  S.  R.  435;  Castor  v.  Bates, 
Turgeon  v.  Bean,  109  Me.  189,  83  Atl.  127  Mich.  285,  86  N.  W.  810,  89 
557,  Ann.  Gas.  1913E  567;  Bell  v.  A.  S.  R.  471;  Ex  p.  JiLs,  64  Ko.  205, 
State,  4  Gill  (Md.)  301,  45  Am.  Dec.  27  Am.  Rep.  218;  Weir  v.  Marley, 
130;  Gastor  v.  Bates,  127  Mich.  285,  99  Mo.  484,  12  S.  W.  798,  6  LJR.A. 
86  N.  W.  810,  89  A.  S.  R.  471;  State  672;  Miskimmins  v.  Shaver,  8  Wyo. 
V.  Bechdel,  37  Minn.  360,  34  N.  W.  392,  58  Pac.  411,  49  L.R.A.  831, 
334,  5  A.  S.  R.  854;  Weir  v.  Marley,  19.  Ex  p.  Milbum,  9  Pet.  704,  9 
99  Mo.  484,  12  S.  W.  798,  6  L.R.A.  U.  S.  (L.  ed.)  280;  In  re  Begerow,  136 
672;  In  re  Glark,  208  Mo.  121,  106  Gal.  293,  68  Pac.  773,  56  LJl.A.  528. 
S.  W.  990,  15  L.R.A.(N.S.)  389;  Peo-  See  also  Gom.  v.  HaU,  9  Gray  (Mass.) 
pie  V.  Mercein,  3  Hill   (N.  Y.)   399,  262,  69  Am.  Dec.  285. 

38  Am.  Dec.  644;  Knapp  v.  Tolan,       20.  Weir  r.  Marley,  99  Mo.  484,  12 
26  N.  D.  23, 142  N.  W.  915,  49  L.R.A.   S.   W,   798,   6  L.R.A.   672. 
(N.S.)  83;  Ex  p.  Justus,  3  Okla.  Grim. 
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charge  from  custody  in  habeas  corpus  proceedings  cannot  upon  any 
sound  principle  be  considered  as  an  acquittal  from  the  charge  so  as 
to  bar  subsequent  prosecution  for  the  same  offense,^  unless  the  inquiry 
on  the  petition  for  the  writ  involves  a  full  investigation  into  the  merits 
of  the  case,  and  the  guilt  or  innocence  of  the  accused.'  Accordingly 
it  has  been  ruled  that  where  a  perdon  arrested  in  extradition  proceed- 
ings for  forgery  is  released  on  habeas  corpus  on  the  ground  that  there 
is  no  proper  evidence  showing  the  commission  of  the  alleged  offense 
or  identifying  the  alleged  forged  document,  he  may  be  rearrested  in 
subsequent  extradition  proceedings  for  the  same  offense,  upon  the 
discovery  of  further  and  new  evid^ice  to  supply  the  deficiencies.* 
While  a^ording  to  some  dedsions  the  release  of  a  prisoner  under 
habeas  corpus  proceedings  for  failure  to  bring  him  to  trial  within 
the  time  required  by  statute  has  been  held  not  to  be  a  bar  to  a  subse- 
quent proceeding  against  him  for  the  same  offense/  there  is  also 
authority  to  the  effect  that  one  discharged  for  failure  to  pros^ute 
cannot  be  reindicted  for  the  same  offense.*  In  some  jurisdictions 
statutes  expressly  changed  the  common  law  rule  as  regards  the  effect 
of  a  final  determination  of  a  habeas  corpus  proceeding  by  prohibiting 
the  commencement  of  a  second  habeas  corpus  proceeding  for  the 
same  cause  while  the  determination  in  the  first  remains  unreversed. 
That,  and  the  remedy  for  a  review  of  such  a  final  determination  by 
writ  of  error  sued  out  by  either  party  to  the  writ,  which  is  given  by 
some  statutes,  has  effectually  changed  the  common  law  rule,  so  that 
in  those  jurisdictions  the  doctrine  of  res  judicata  has  now  the  same 
applicability  to  habeas  corpus  proceedings  as  to  other  suits.* 

73.  Effect  of  Decision  in  Proceedings  Affecting  Custody  of  Infants. — 
Where  the  writ  of  habeas  corpus  is  used,  not  as  a  writ  of  liberty  in 
the  strict  and  original  sense  of  the  term,  but  only  indirectly  and 
theoretically  as  such,  and  as  a  means  for  inquiring  into  and  determin- 
ing the  rights  of  conflicting  claimants  to  the  care  and  custody  of  a 
minor  child,  it  is  generally  held  that  the  doctrine  of  res  judicata  will 
apply,  and  where  no  material  change  of  circumstances  is  shown  to 
have  arisen  since  the  determination  of  a  prior  proceeding  in  habeas 
corpus,  which  has  been  adjudicated  in  a  court  of  competent  juris- 
diction, the  writ  will  not  be  granted  by  another  court  as  a  matter  of 
right.'     Accordingly  it  has  been  ruled  that  a  judgment  in  habeas 

1.  In  r^  Begerow,  136  Cal.  293,  68  5.  People  v.  Heider,  225  lU.  347, 
Pac.  773,  56  L.R.A.  528 ;  State  V.  Fley,  80  N.  E.  291,  11  L.R.A.(N.S.)  257. 
2  Brev.  (S.  C.)  338,  4  Am.  Dec.  583.       6.  State  v.  Huegin,  110  Wis.  189, 

Note:  Ann.  Cas.  1912D  359.  85  N.  W.  1046,  62  L.R.A.  700;  State 

2.  Note :  Ann.  Cas.  1912D  359.  v.  Whitcher,  117  Wis.  668,  94  N.  W. 

3.  Re  Harsha,  11  Ont.  L.  Rep.  457,  787,  98  A.  S.  R.  968. 

6  Ann.  Cas.  496.  7.  Cormack  v.  Marshall,  211  III.  519, 

4.  In  re  Begerow,  136  Cal.  29*,  68  71  N.  E.  1077,  1  Ann.  Cas.  266  and 
Pac.  773,  56  L.R.A.  528.  note^  67  LtRA.  787j  Brook*  v.  Logan, 
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eorpqs  proceedings  by  a  wife  against  her  husband  for  the  custody 
and  control  of  their  infant  child,  in  favor  of  the  wife,  is  res  judicata 
in  a  subsequent  action  by  such  husband  against  his  wife  for  divorce 
and  the  custody  of  such  child,  as  to  all  facts  existing  at  the  time  of 
rendition  of  the  judgment  in  the  habeas  corpus  proceedings.^  So 
the  validity  of  a  decree  of  adoption  litigated  and  determined  in  a 
collateral  habeas  corpus  proceeding  by  a  court  of  competent  jurisdic- 
tion is  res  judicata  in  a  subsequent  proceeding  between  the  same 
parties  to  vacate  such  decree  of  adaption. •  Where,  however,  the  facts 
and  circumstances  have  materially  changed  since  the  pfiofir  writ  was 
issued  such  prior  decision  is  not  a  bar.*^  Furthermore  it  has  been 
held  that  if  it  appears  that  it  is  for  the  interest  of  the  child,  a  court 
will  grant  a  second  writ,  notwithstanding  the  determination  in  a 
previous  proceeding  by  habeas  corpus  of  the  right  to  the  custody  of 
the  child  and  although  no  material  change  in  the  circamstances  is 
shown.*^ 

VII.  Review  of  Procebdikomi 

74.  In  GeneraL — At  the  early  common  law,  it  seems  that  no  appeal 
or  writ  of  error  was  allowed  from  a  judgment  in  a  habeas  corpus 
proceeding  remanding  or  discharging  the  prisoner,*'  exeept  upon 
the  question  of  costs  awarded  in  the  proceeding.  This  went  on  the 
ground  that  it  is  against  the  nature  of  a  writ  of  error  to  lie  on  any 
judgment,  but  in  cases  where  an  issue  may  be  joined  and  tried,  or 
where  judgment  may  be  had  upon  a  demurrer,  and  joinder  in 
demurrer,  and  therefore  it  will  not  lie  on  the  return  of  a  habeas 
corpus.**    Even  at  the  present  time  great  conflict  of  opinion  exists 

112  Ind.  183,  13  N.  E.  669,  2  A.  S.  520,  50  S.  E.  613,  110  A.  S.  R.  800. 

R.  177;  Willis  V.  Willis,  165  Ind.  332,  9.  In  re  Clifford,  37  Wash.  460,  79 

75   N.   E.   655,   6   Ann.    Cas.   772,   2  Pac.  1001, 17  A.  S.  R.  819. 

L.R.A.(N.S.)    244;   Bleakley  v.  Bar-  10.  People  v.  MeAnally,  221  111.  66, 

clay,  75  Kan.  462,  89  Pac.  906,  10  77  N.  E.  544,  5  Ann.  Cas.  590;  Ever- 

L.R.A.(N.S.)  230;  In  re  Sneden,  105  itt  v.  Everitt,  29  Ind.  App.  508,  64 

Mich.  61,  62  N.  W.  1009,  55  A.  S.  N.  E.  892,  94  A.  8.  R.  276;  People 

R.  435;   State  v.  Bechdel,  37  Minn.  v.  Mercein,  3  Hill    (N.  T.)   399,  38 

360,  34  N.  W.  334,  5  A.  S.  R.  854;  Am.   Dec.   644   and   note. 

Weir  V.  Marley,  99  Mo.  484,  12  S.  W.  Notes :  1  Ann.  Cas.  260 ;  11  Ann. 

798,  6  L.R.A.  672;  Mercein  v.  People,  Cas.  129. 

25  Wend.   (N.  Y.)   64,  35  Am.  Dec.  11.  In   re  King,   66   Kan.   695,  72 

653  and  note;  Knapp  v.  Tolan,  26  N.  Pac.  263,  97  A.  S.  R.  399,  67  L.R.A. 

D.  23, 142  N.  W.  915,  49  L.R.A.(N.S.)  783. 

83 ;  Jamison  v.  Gilbert,  38  Okla.  751,  12.  Hammond  v.  People,  32  111.  446, 

135  Pac.  342,  47  L.R.A.(N.S.)  1133;  83  Am.  Dec.  286;  State  v.  Galloway, 

Dawson  v.  Dawson,  57  W.  Va.  620,  5   Cold.    (Tenn.)    326,   98   Am.   Dec 

50  S.  E.  613,  110  A.  S.  R.  800.  404;  Lea  v.  White,  4  Sneed  (Tenn.) 

Notes:  97  A.  S.  R.  403;  67  L.R.A.  73,  67  Am.  Dec.  599. 

784,  788;  Ann.  Cas.  1912D  361.  13.  Hammond  v.  People,  32  HI.  446, 

8.  Dawson  v.  Dawson,  67  W.  Va.  83  Am.  Dec.  286. 
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upon  the  question  whether  a  judgment  in  habeas  corpus  is  appealable, 
and  many  .courts  hold  that,  in  the  absence  of  statutory  provision, 
where  the  action  is  strictly  one  to  obtain  the  release  of  a  person  who 
claims  to  be  illegally  restrained  of  his  liberty,  no  appeal  lies.^*  The 
basis  of  this  rule  has  been  stated  to  be  that  an  order  on  habeas  corpus 
proceedings  is  not  of  a  final  and  conclusive  character  within  the 
meaning  of  the  statutes  permitting  appeals  or  writs  of  error.^^  An- 
other reason  that  has  been  assigned  is  that  a  writ  of  habeas  corpus 
is  not  a  determination  or  judgment  of  the  court,  in  a  civil  suit  or 
action,  in  the  contemplatioD  of  a  statute  authorizing  an  appeal.^* 
In  a  number  of  jurisdictions,  however,  it  is  now  well  settled  that 
an  order  or  judgment  in  habeas  corpus  proceedings  is  reviewable 
by  writ  of  error  or  appeal,  and  express  provision  to  that  effect  is 
often  made  by  statute.^'  So  also  it  has  been  held  that  a  supreme 
court  has  constitutional  power  to  issue  its  original  writ  of  certiorari 
to  review  a  judgment  in  a  habeas  corpus  proceeding,  whether  it  be 
civil  or  criminal,  when  such  judgment  is  clearly  in  excess  of  the 
jurisdiction  of  the  court  rendering  it.*^ 

75.  In  Proceedings  to  Determine  Custody  of  Infants. — ^It  is  gener- 
ally held  that  an  appeal  lies  from  an  order  entered  in  habeas  corpus 
proceedings  brought  to  determine  the  custody  of  a  child.*^  Such  an 
action  is  said  to  partake  of  the  nature  of  a  private  suit  in  which  the 
public  has  no  concern.    The  rights  of  the  parties  are  determined  as 

14.  Ex  p.  Cox,  44  Fla.  537,  33  So.  Van  Sciever,  42  Neb.  772,  60  N.  W. 

509,   61  L.R.A.  734  J   People  v.   Mc-  1037,  47  A.   S.  R.  730;   Ledford  v. 

Anally,  221  lU.  66,  77  N.  E.  544,  5  Emerson,  143  N.  C.  627,  55  S.  E.  909, 

Ann.  Cas.  590;  Bleakley  v.  Smart,  74  10  L.R.A.(N.S.)  362;  State  v.  Hiiegin, 

Kan.  476,  87  Pae.  76,  11  Ann.  Cas.  110  Wis.  189,  85  N.  E.  1046,  62  L.R.A. 

126  and  note;  Wiaener  v.  Burrell,  28  700;  State  v.  Whitcher,  117  Wis.  668, 

Okla.  546.  118  Pac.  999,  Ann.  Cas.  94  N.  W.  787,  98  A.  S.  R.  968. 

1912D  356  and  note,  34  L.R.A.(N.S.)  Notes:  1  Ann.  Cas.  260;  11  Ana. 

755  and  note;  Mi^immins  v.  Shaver,  Cas.  129;  Ann.  Cas.  1912D  360. 

8  Wyo.  392,  58  Pac.  411,  49  L.R.A.  18.  Martin  v.  District  a.,  37  Colo. 

831.  110,  86  Pac.  82,  119  A.  S.  R.  262; 

Note:  Ann.  Cas.  1912D  361,  Mercein  v.  People,  25  Wend.  (N.  Y.) 

16.  People  V.  MeAnally,  221  111.  66,  64,  35  Am.  Dee.  653. 

77  N.  E.  544,  5  Ann.  Cas.  590;  Wise-  Note:  Ann.  Cas.  1912D  361. 

ner  v.  Burrell,  28  Okla.  546,  118  Pac.  And  see  generally,  Ciertiorari,  vol. 

999,  Ann.  Cas.  1912D  366,  34  L.R.A.  5,  p.  250  et  seq. 

(N.8.)  755.  19.  People  v.  Court  of  Appeals,  27 

Note:  1  Ann.  Cas.  260.  Colo.   405,    61    Pae.   592,   51   L.R.A. 

See  generally,  Appeal  akd  Error,  105 ;  Connack  v.  Marshall,  211  111.  519, 

vol.  2,  p.  39  et  seq.  71  N.  E.  1077,  1  Ann.  Cas.  256,  67 

16.  Bell  V.  State,  4  Gill  (Md.)  301,  L.R.A.   787;   Bleakley   v.    Smart,   74 
45  Am.  Dec.  130.  Kan.  476,  87  Pac.  76,  11  Ann.  Cas. 

17.  Martin  v.  District  Ct.,  37  Colo.  125  and  note. 

110,  86  Pac.  82,  119  A.  S.  R.  262;       Notes:   Ann.   Cas.   1912D   362;   12 
Barranger  v.  Baum,  103  Oa.  465,  30  Eug.  Rul.  Cas.  493. 
S.  E.  524,  68  A.  S.  R.  113;  In  re 
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in  any  civil  action,  and  being  a  civil  action,  and  the  judgment  ren- 
dered being  a  final  adjudication  in  regard  to  such  custody,  the  right 
to  appeal  follows.*®  A  decree  in  habeas  corpus'  proceedings  award- 
ing the  custody  of  a  child  to  the  petitioner  is  self-executing,  and 
therefore  the  taking  of  an  appeal  and  the  giving  of  an  £^peal  bond 
by  the  respondent  do  not  entitle  him  to  retain  custody  of  the  child 
pending  the  determination  of  the  appeal,  but  merely  operate  to  stay 
execution  for  costs.* 

76.  Appeal  by  State. — According  to  the  rule  laid  down  by  numer- 
ous authorities,  and  supported,  it  is  believed,  by  the  better  reasoning, 
a  writ  of  error  or  an  appeal  will  not  lie  in  behalf  of  the  state  to  review 
an  order  or  judgment  of  a  court  of  competent  jurisdiction,  in  habeas 
corpus  proceedings,  discharging  fron),  custody  a  person  convicted  and 
imprisoned  for  crime.'  Having  in  mind  the  original  purpose  of  the 
writ,  it  is  difficult  to  perceive  the  wisdom  or  reason  upon  which  stat- 
utes are  based  which  allow  an  appeal  in  cases  where  the  prisoner  has 
been  discharged.  The  delay  which  might  and  generally  would  attend 
the  appeal  would  in  many  cases  work  a  denial  of  the  very  object 
of  the  writ,  which  is  to  secure  the  present  discharge  of  the  prisoner,- 
and  in  most  cases  its  value  would  be  so  impaired  as  to  lose  the  disr 
tinctive  character  and  office  with  which  it  has  always  been  clothed, 
and,  instead  of  being  the  safeguard  of  human  liberty,  it  might  become 
a  means  of  oppression.*  There  are,  however,  some  authorities  which 
maintain  the  rule  that  a  final  order  of  discharge  on  habeas  corpus 
may  be  reviewed  on  appeal ;  *  and  it  has  also  been  held  that  an  order 
of  discharge  may  be  reviewed  on  certiorari.*  In  the  case  of  an  appeal 
by  the  state,  the  order  of  discharge  may  be  stayed  by  the  higher 
court.* 

77.  Review  in  Federal  Courts. — Though  the  exercise  of  appellate 
jurisdiction  over  judgments  of  inferior  tribunals  was  not  unknown 
in  the  early  history  of  the  United  States  supreme  court,   it  was 

20.  People  v.  Coiurt  of  Appeals,  27  3.  In  re  Williams,  149  N.  C.  436, 

Colo.  405,  61  Pac.  592,  51  L.R.A.  105;  63  S.  E.  108,  22  L.R.A.(N.S.)   238; 

Jamison  v.  Gilbert,  38  Okla.  751,  135  Wisener  v.  Barrell,  28  Okla.  546.  118 

Pac.  342,  47  L.R.A.(N.S.)  1133.  Pac.  999,  Ann.  Cas.  1912D  356,  34 

1.  Willis   V.   Willis,   165   Ind.   332,  L.R.A.(N.S.)  755. 

75   N.  E.   655,  6  Ann.   Cas.   772,  2  4.  Henderson  v.  James,  52  Ohio  St. 

L.R.A.(N.S.)  244.  242,  39   N.   E.  805,  27  L.R.A.  290; 

2.  Ex  parte  Julz,  64  Mo.  205,  27  State   v.   Huegin,   110   Wis.   189,  85 
Am.  Rep.  218;  In  re  Williams,  149  N.  W.  1046,  62  L,E.A.  700. 

N.  C.  436,  63  S.  E.  108,  22  L.R.A.       Note:  Ann.  Cas.  1912D  360. 

(N.S.)    238;   Wisener  v.  Burrell,   28       6.  Com.     v.     Philadelphia     County 

Okla.  546,  118  Pac.  999,  Ann.   Cas.   Prison,  220  Pa.  St.  401,  69  Atl.  916, 

1912D356,34L.R.A.(N.S.)  755;  State   21  L.R.A.(N.S.)  939. 

V.  Grottkau,  73  Wis.  589,  41  N.  W.       Note:  Ann.  Cas.  1912D  361. 

80,  1063,  9  A.  S.  R.  816.  6.  Henderson  v.  James,  52  Ohio  St. 

Notes  :•  Ann.   Cas.   1912D  361;  12   242,  39  N.  E.  805,27  L.R.A.  290. 
Eng.  Rul.   Cas.  497. 
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attended  by  some  inconvenienoe  and  embarrassment.  It  was  necesr 
saiy  to  use  the  writ  of  certiorari  in  addition  to  the  writ  of  habeas 
corpus,  and  there  was  no  regulated  and  established  practice  for  the 
guidance  of  parties  invoking  the  jurisdiction.'  In  1842  this  incon- 
venience and  embarrassment  was  remedied  in  a  small  class  of  ca^es, 
arising  from  commitments  for  acts  done  or  omitted  under  alleged 
authority  of  foreign  governments,  which  authorized  a  direct  appeal 
from  any  judgment  upon  habeas  corpus  of  a  justice  of  the  supremo 
court  or  a  judge  of  a  district  court  to  the  circuit  court  of  the  proper 
district,  and  from  the  judgment  of  the  circuit  court  to  the  supreme 
eourt.^  In  1867  Congress  passed  an  act  permitting,  appeals  generally 
in  habeas  corpus  proceedings  from  the  judgment  of  a  circuit  court 
to  the  supreme  court;  9  but  in  the  following  year  that  act  was  re- 
pealed.^^  For  a  long  period  thereafter  no  appeal  lay  to  the  supreme 
court  from  a  judgment  of  the  circuit  or  district  courts  in  habeas  corpus 
proceedings.  In  1885  another  act  was  passed  giving  the  supreme 
court  jurisdiction,  upon,  appeal,  to  review  the  final  decision  of  the 
circuit  courts  of  the  United  States  in  certain  specified  cases ;  ^^  includ- 
ing that  of  a  writ  of  habeas  corpus  sued  out  in  behalf  of  a  person 
alleged  to  be  restrained  of  his  liberty  in  violation  of  the  constitution.^' 
Under  that  act  an  appeal  lies  from  a  final  decision  of  a  circuit  court 
as  such;  ^'  but  it  does  not  lie  from  an  order  or  decision  of  a  judge 
of  «such  eourt.1^^  Appeals  in  habeas  corpus  cases  from  the  district 
and  circuit  courts,  since  the  establishment  of  the  circuit  -court  of 
appeals,  can  only  be  taken  to  the  circuit  court  of  appeals,  unless  they 

7.  Ex  parte  McCardle,  6  Wall.  318,  35  U.  S.  (L.  ed.)  510;  McKane  v. 
18  U.  S.   (L.  ed.)   816.  Durston,  153  U.  S.  684,  14  S.  Ct.  913, 

8.  Ex  parte  McCardle,  6  Wall.  318,   38  U.   S.   (L.  ed.)    867;  Dimmick  v. 

18  U.  S.  (L.  ed.)  816.  Tompkins,  194  U.  S.  540,  24  S.  Ct. 

9.  Ex  parte  Royall,  112  U.  S.  181,   780,  48  U.  S.   (L.  ed.)   1110. 

5  S.  Ct.  98,  28  U.  S.   (L.  ed.)   690;  13.  Carper  v.  Fitzgerald,  121  U.  S. 

Cross  V.  Burke,  146  U.  S.  82,  13  S.  87,  7  S.  Ct.  825,  30  U.  S.   (L.  ed.) 

Ct.  22,  36  U.  S.    (L.  ed.)   896.  882;  In  re  Palliser,  136  U.  S.  257,  10 

10.  Ex  parte  McCardle,  7  Wall.  506,  S.  Ct.  1034,  34  U.  S.   (L.  ed.)   514; 

19  U.  S.  (L.  ed.)  264;  Ex  parte  In  re  Lennon,  150  U.  S.  393,  14  S, 
Yefger,  8  Wall.  85,  19  U.  S.  (L.  ed.)  Ct.  123,  37  U.  S.  (L.  ed.)  1120;  Mc- 
332;  Ex  parte  Royall,  112  U.  S.  181,   Kane  v.  Durston,  153  U.  S.  684,  U 

5  S.  Ct.  98,  28  U.  S.  (L.  ed.)  690;  S.  Ct.  913,  38  U.  S.  (L.  ed.)  867; 
Cross  V.  Burke,  146  U.  S.  82,  13  S.  Harkrader  v.  Wadley,  172  U.  S.  148, 
Ct.  22,  36  U.  S.   (L.  ed.)   896.  19  S.  Ct.  119,  43  U.  S.  (L.  ed.)  399; 

11.  Ex  parte  Royall,  117  U.  S.  241,  Fisher  v.  Baker,  203  U.  S.  174,  27  S. 

6  S.  Ct.  734,  29  U.  S.  (L.  ed.)  868;  Ct.  136,  51  U.  S.  (L.  ed.)  142,  7 
Cross  V.  Burke,  146  U.  S.  82,  13  S,  Ann.  Cas.  1018. 

Ct.  22,  36  U.  S.  (L.  ed.)  896.  14.  Carper  v.  Fitzgerald,  121  U.  S. 

12.  Ex  parte  Royall,  117  U.  S.  241,  87,  7  S.  Ct.  825,  30  U.  S.  (L.  ed.) 
6  S.  Ct.  734,  29  U.  S.  (L.  ed.)  868;  882;  Harkrader  v.  Wadley,  172  U.  S. 
Ex  parte  Terry,  128  U.  S.  289,  9  S.  148,  19  S.  Ct.  119,  43  U.  S.  (L.  ed.) 
Ct.   77,   32  U.   S.    (L.  ed.)    405;   In  399. 

re  Jugiro,  140  U.  S.  291, 11  S.  Ct.  770,  ,     . 
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are  of  a  kind  for  which  provision  is  made  for  a  direct  appeal  to  the 
supreme  court.  Of  the  latter  class  is  any  case  tiiat  involves  the 
construction  or  application  of  the  constitution  of  the  United  States. 
Under  this  provision  an  appeal  may  be  taken  directly  to  the  supreme 
court  where  the  question  involved  is  whether  the  petitioner  who  is 
being  held  for  extradition  was  substantially  charged  with  crime^  as 
the  decision  of  that  question  requires  the  court  to  ascertain  and  declare 
the  meaning  of  the  extradition  clause.^^  The  federal  supreme  court 
has  no  appellate  jurisdiction  over  judgments  of  the  supreme  court  of 
the  District  of  Columbia  in  habeas  corpus.**  A  writ  of  error  lies  from 
the  federal  supreme  court  to  review  a  decision  of  a  state  court  in  all 
cases  in  which  it  would  lie  in  ordinary  actions.*' 

78.  Scope  of  Review. — Generally  speakings  the  scope  of  review  of 
judgments  or  orders  on  habeas  corpus  corresponds  to  that  in  appellate 
proceedings  generally,  and,  in  the  absenoe  of  statutory  provisions  to 
the  contrary,  the  findings  of  the  trial  court,  where  there  is  conflicting 
evidence,  will  not  be  disturbed,**  and  it  has  .been  held  that  although 
the  statute  requires  a  proceeding  for  review  by  the  supreme  court  to 
be  called  an  appeal,  yet  an  appeal  in  a  habeas  corpus  proceeding  has 
only  the  effect  of  a  certiorari,  and  the  review  is  confined  to  a  deter* 
mi  nation  of  the  regularity  of  the  proceedings  of  the  lower  court.*  In 
some  jurisdictions,  however,  where  the  case  is  before  the  appellate  court 
on  the  evidence,  it  has  been  held  that  such  court  should  examine  and 
pass  on  its  sufficiency  to  sustain  the  finding  and  decision  below.* 
Where  by  express  statutory  provision  an  appeal  in  habeas  corpus 
proceedings  is  to  be  held  in  the  appellate  court  in  the  same  manner 
as  if  the  writ  had  originally  issued  out  of  such  court,  errors  and 
irregularities  occurring  on  the  trial  below  need  not  be  considered.* 
An  order  in  habeas  corpus  proceedings  will  not  be  reviewed  where 
the  determination  of  the  question  would  be  of  no  practical  value, 
owing  to  the  expiration  of  the  term  of  imprisonment  of  the  petitioner,* 

15.  Pierce  v.  Creecy,  210  U.  S.  387,  60  N.  W.  1037,  47  A.  S.  R.  730; 
28  S.  Ct.  714,  52  U.  S.  (L.  ed.)  1113.  Brown  v.  Robertson,  76  S.  C.  151,  56 

16.  In  re  Schneider,  148  U.  S.  157,  S.  E.  786,  9  L.R.A.(N.S.)  1173.  And 
13  S.  Ct.  572,  37  U.  S.  (L.  ed.)  404;  see  Appeal  and  Error,  vol.  2,  pp. 
In  re   Chapman,  156  U.   S.  211,  15  154,  204. 

S.   Ct.  331,  39  U.  S.    (L.  ed.)   401;  1.  Com.     v.     Philadelphia     County 

In  re  Belt,  159  U.  S.  95,  15  S.  Ct.  Prison,  220  Pa.  St.  401,  69  AU.  916, 

987,  40  U.  S.  (L.  ed.)  88.  21  L.R.A.(N.S.)  939. 

17.  Dalv  V.  Elton,  195  U.  S.  242,  2.  Jones  v.  Damall,  103  Ind.  569, 
25  S.  Ct.*22,  49  U.  S.  (L.  ed.)  177;  2  N.  E.  229,  53  Am.  Rep.  545. 
Collins  V,  Texas,  223  U.  S.  288,  32  S.  8.  State  v.  Wolfer,  119  Minn.  368, 
Ct.  286,  56  U.  S.  (L.  ed.)  439.    Gen-  138  N.  W.  315,  Ann.  Cas.  1914A  1248, 
erally  as  to  the  appellate  jurisdiction  42  L.R.A.(N.S.)  978. 

of  the  federal  courts  see  Ukitkd  4.  Harris  v.  hsing,  27  App.  Cas.  (D« 
States  Courts.  C.)  84,  7  Ann.  Cas.  141. 

18.  In  re  Van  Sciever,  42  Neb.  772, 
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neither  will  an  appellate  court  interfere  with  the  determination  of  a 
lower  court  concerning  matters  left  to  its  discretion,  unless  there  has 
been  a  manifest  abuse  thereof.*  Upon  an  appeal  to  the  supreme  court 
from  the  circuit  court  of  the  United  States  in  a  case  of  habeas  corpus, 
all  questions  of  law  or- of  fact,  drieiHg  upon  the  record,  including  the 
evidence,  are  open  to  consideration;  and  the  circuit  court  has  no 
authority  to  ma^e  conclusive  findings  of  fact ;  •  and  the  power  of  the 
supreme  court  on  an  appeal  from  a  dismissal  of  a  petition  for  habeas 
corpus  by  a  circuit  court,  for  want  of  jurisdiction,  a  certificate  thereof 
being  given,  is  not  limited  to  the  question  of  jurisdiction  but  extends 
to  such  disposal  of  the  party  as  law  and  justice  require.' 

79.  Effect  of  Appeal  as  Stay. — ^The  federal  statutes  expressly 
limit  the  power  of  the  state  court  before  and  after  an  appeal  from 
the  final  decision  in  a  circuit  court  of  the  United  States  of  an  applica- 
tion for  a  writ  of  habeas  corpus  by  one  alleged  to  be  restrained  of  his 
liberty  in  violation  of  the  constitution  ^r  some  law  or  treaty  of  the 
United  States,  and  provide  that  pending  the  proceedings  or  appeal 
in  the  cases  mentioned  and  until  final  Judgment  therein,  and  after 
final  judgment  of  discharge,  any  proceeding  against  the  person  im- 
prisoned or  confined  or  rgstxaiijed  of.  bi^  liberty,  in  any  state  court, 
or  bv  or  under  the  authority  of  ajQV  state,  fir  anv  matter  so  heard  and 
determined,  or  in  process  of  being  heard  and  determined,  under  such 
writ  of  habeas  corpus,  shall  be  deemed  null -and  void.®  The  only 
purpose  of  this  statute  was  to  prevent  the  state  court,  or  the  state, 
pending  proceedings  on  appeal  to  the  supreme  court,  from  changing, 
to  the  prejudice  of  the  accused,  the  situation  as  it  was  at  the  time  the 
appeal  was  taken  from  the  judgment  of  a  circuit  court  disallowing  an 
application  for  a  writ  of  habeas  corpus  based  upon  grounds  of  which, 
under  the  statutes  of  the  United  States,  the  courts  of  the  Union  could 
take  cognizance  ;•  and  after  final  judgment  entered  in  the  supreme 
court  affirming  the  judgment  of  the  circuit  court  denying  an  applica- 
tion for  a  writ  of  habeas  corpus  in  favor  of  a  person  convicted  by  a 
state  court,  and  held  in  custody  by  the  state  authorities,  the  restraint 
upon  the  jurisdiction  of  the  state  court  terminates,  and  that  court 

5.  Boyd  V.  Glass,  34  Qa.  253,  89  7.  Storti  v.  Massachusetts,  183  U. 
Am.  Dec.  252;  Wilkinson  v.  Lee,  138  S.  138,  22  S.  Ct.  72,  46  U.  S.  (L. 
Ga.360,  75S.  E.  477,  42L.R.A.(N.S.)    ed.)   120. 

1013;  Brown  v.  Robertson,  76  S.  C.  8.  In   re   Jugiro,   140   U.    S.    291, 

151,  56   S.   E.  786,  9  L.R.A.(N.S.)  11  S.  Ct.  770,  35  U.  S.  (L.  ed.)  510 

1173.     Generally  as  to  the  review  of  (quoting  United  States  Revised  Stat- 

discretionary  actions  of  the  trial  court,  utes,  %  766) ;  McKane  v.  Durston,  153 

see  Appeal  and  Error,  vol.  2,  p.  211  U.   S.  684,  14  S.  Ct.  913,  38  U.  S. 

et  seq.  (L.   ed.)    867. 

6.  Ex  parte  McCardle,  6  Wall.  318,  9.  McKane  v.  Durston.  153  U.  S. 
18  U.  S.  (L.  ed.)  816;  Johnson  v.  684,  14  S.  Ct.  913,  38  U.  S.  (L.  ed.) 
Sayre,  158  U.  S.  109,  15  S.  Ct.  773,  867. 

39  U.  S.  (L.  ed.)  914. 
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has  power  to  proceed  in  the  case  without  waiting  for  the  mandate  to 
be  sent  down  from  the  United  States  supreme  court  to  the  circuit 
court.  *• 

10.  In  re  Jugiro,  140  U.  S.  291,  U  S.  Ct  770,  35  U.  S.  (L.  ed.)  510. 
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I.  Introductory 

1.  Scope  of  Article. — The  health  of  the  people  has  lotig  been  rec- 
ognized as  an  economic  asset  and  a  social  blessing.  It  was  a. subject 
of  ancient  literature  and  philosophy,  and  never,  perhaps,  has  civil- 
ized man  been  oblivious  to  its  importance.  Yet  it  has  remained  for 
our  own  times,  which  might  well  be  styled  the  age  of  conservation, 
to  take  practical  cognizance  of  the  matter.  As  our  population  has 
increased  and  our  civilization  has  become  more  complex,  there  has 
been  a  steady  tendency  toward  a  code  of  rules  to  gugxd  against  illpess, 
disease,  and  pestilence.  Health  officers  and  boards  have  been  appoint- 
ed for  the  purpose  of  devising  and  enforcing  sanitary  measures,  and 
there  has  been  much  legislation  in  respect  of  particular  matters 
affecting  health.  The  present  article  treats  of  this  subject  in  its 
general  aspects — ^the  suppression  of  disease  and  measures  adapted  to 
that  end.  Numerous  topics  are  near  akin  to  the  subject  in  hand,  and 
a  familiarity  with  some,  at  least,  of  them  will  assist  the  investigator.* 

2.  Source  of  Health  P^wer.-^That  the  preservation-  of  the  public 
health  is  one  of  the  duties  devolving  upon  the  state,  as  a  sovereign 
power,  cannot  be  successfully  controverted.  In  fact,  among  all  of 
the  objects  sought  to  be  secured  by  governmental  laws,  none  is  more 
important  than  the  preser\^ation  of  the  public  health ;  and  aa  impera- 
tive obligation  rests  upon  the  state,  through  its  proper  instrumentali- 
ties or  agencies,  to  take  all  necessary  steps  to  promote  this  object.' 
This  duty  finds  ample  support  in  the  police  power  which  is  inher- 
ent in  the  state  and  which  the  latter  cannot  surrender.'  It  is  as 
much  for  the  interest  of  the  state  that  the  public  health  should  be 

1.  See  Animals,  vol.   1,  p.  1163;  2.  Blue  v.  Beach,  155  Ind.  121,  56 

Cemeteries,  vol.   5,   p.   235   et   seq. ;  N.  E.  89,  80  A.  S.  R.  195,  50  L.R.A. 

Commerce,  vol.  5,  pp.  781,  783;  Con-  64. 

STiTUTiONAL  Law,  vol.  6,  pp.  114,  116,  3.  Holden  V.  Hardy,  160.  U.  S.  366, 

202,  206,  217-224,  229,  272,  394,  477-  18    S.    Ct.    383,   42   U.    S.    (Ia    ed.) 

479;  Drains  and  Sewers,  vol.  9,  pp.  780;  Blue  t.  Beaeh,  155  Ind*  121,  56 

520,  625;  Drugs  and  Drugotsts,  vol.  N.  E.  89,  80  A.  S.  R,  1^5,  50  L.R.A. 

9,  p.  696;  Food,  vol.  11,  p.  1101  et  64;  State  v.  Taft,  118  N.  C.  1190,  23 

seq.;  Hospitals;  Labor;   Muniotpal  S.  £.  970,  54  A.  SrR.  768,  32  L.RJI. 

Corporations;  Physicians  and  Sur-  122. 

GEONS. 
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piDeaerved  as  that  life  should  be  made  seeure:  Witli  this  end  in  view 
quarantine  laws  have  been  enacted  in  most  if  not  all  of  the  states; 
insane  asylums,  public  hospitals,  and  institutions  for  the  care  and  edl^ 
cation  of  the  blind  have  been  established,  and  special  measures  taken 
for  the  exclusion  of  infected  cattle,  rags  and  impure  food.  la  other 
states  laws  have  been  enacted  limiting  the  hours  during  which  workei:s, 
especially  women  aod  children,  shall  be  employed  in  factories.  And 
while  the  constitutionality  of  legislation  of  this  character  has  been 
doubted  in  some  of  the  cases,  especially  in  earlier  decisions,  it  has  been 
generally  upheld.^  Every  state  has  acknowledged  power  to  pass  and 
enforce  quarantine,  health,  and  inspection  laws,  to  prevent  the  intro- 
duction of  disease,  pestilence,  or  unwholesome  food ;  such  laws  inter- 
fere with  no  powers  of  Congress  in  treaty  stipulations;  they  relate 
to  internal  police,  and  are  subjects  of  domestic  regulation  within  each 
state,  over  which  generally  speaking  no  authority  can  be  exercised 
by  any  power  under  the  federal  constitution.* 

3.  Delegation  of  Legislative  Authority. — The  power  granted  to 
administrative  boards  of  the  nature  of  boards  of  health,  to  adopt  rules, 
by-laws,'  and  i^egulations  reasonably  adapted  to  carry  out  the  purpose 
or  object  for  which  they  are  created,  is  generally  held  not  to  be  a 
delegation  of  legislative  authority  in  violation  of  the  usual  constitu- 
tional, prohibition  <•  Such  a  delegation  generally  comes  within  the 
rule  that  while  it  is  necessary  that  a  law,  when  it  comes  from  the 
law  making  power,  should  be  complete,  still  theris  are  many  matters 
relating  to  methods  or  details  which  may  be,  by  the  legisiatare, 
referred  to  some  designated  ministerial  officer  or  body,  and  that  all 
such  matters  fall  within  the  domain  of  the  right  of  the  legislature 
to  authorize  an  administrative  board  or  body  to  adopt  ordinances, 
rules,  by-laws,  or  regulations  in  aid  of  the  successful  execution  of 
some  general  statutory  provision.'  But  a  statute  authorizing  a  state 
board  of  health  to  make  such  regulations  as  in  its  judgment  may 
be  necessary  for  the  protection  of  the  people  from  dangerous  con- 
tagious diseases,  and  giving  it  powet  to  designate  what  diseases  are 
"contagious"  or  "dangerous"  to  the  public  health,  has  been  held^  to 

4.  Holder  V,  Hardy,  169  U.  S.  366,  State  v.  Taft,  118  N.  C.  1190,  2^  S. 
18  8.  CU  383,  42  U.  S.  (L.  ed.)  .780.  E.  970,  54  A.  S.  R.  768,  32  L.R.A. 

5.  Holmes  v.  Jennison,  14  Pet.  540,  122;  State  v.  Burdge,  95  Wis.  390, 
10  1?.  S.  (L.  ed.)  579.  See  generally,  70  N.  W.  347,  60  A.  S.  R.  123,  37 
Constitutional  Law,  vol.  6,  pp.  202,  L.R.A.  157. 

206,  214,  229.  See  ako  Commergb,  7.  Blue  v.  Beach,  155  Ind.  121,  56 
vol.  5,  pp.  702,  703,  780  et  seq.  N.  E.  89,  80  A.  S.  R.  195,  50  L.R.A. 

6.  Blue  v.  Beach,  155  Ind.  121,  56  64;  State  v.  Normand,  76  N,  H.  641, 
N.  E.  89,  80  A.  S.  R.  195,  50  L.RA.  85  Ati.  899,  Ann.  Cas.  19i3E  996w 
64  J  State  v.  Normand,  76  N.  H.  541,  See  generally,  Constitutionai^  Law» 
35   At).   809,   Ann.   Cas.   1913E   966;    vol.  6,  p.  177  et  seq. 

R.  C.  L.  Vol.  XII.— 80.       31265  


I  4  HEALTH  12  S.  C.  U 

be  a  delegation  of  legislative  power  not  authorized  by  the  constitu- 
tion, • 

/ 

II.  Health  Boards  and  Officers 

4.  Creation,  Nature,  and  Compensation. — Health  boards  may  be 
created  by  direct  legislative  act,  and  their  powers  conferred  upon  them 
by  the  legislature,  or  authority  may  be  given  to  municipal  corpora- 
tions to  create  local  boards  for  the  purpose  of  protecting  the  public 
health.*  It  is  usual,  either  by  general  law  or  in  municipal  charters, 
to  confer  authority  upon  local  boards  of  health,  to  be  exercised  under 
the  general  police  power  of  the  state.^®  And  it  is  entirely  immaterial, 
as  affecting  the  question  of  the  nature  of  the  duties  devolving  upon 
such  board,  in  what  manner  the  legislature  may  direct  and  authorise 
its  members  to  be  appointed — ^whether  by  the  municipal  corporation 
or  otherwise.^^  The  mode  of  selection  of  health  officers  is  statutory, 
and  the  title  to  the  office  depends  on  compliance  with  the  statutory 
requirements.^'  And  it  has  been  held  that  the  creation  of  a  sanitary 
district  by  a  board  of  supervisors  is  void  unless  the  notice  required 
by  law  was  posted,  and  that  where  there  is  no  evidence  of  such  post- 
ing, and  no  recital  thereof  in  the  record,  a  subsequent  declaration  of 
the  board  that  the  district  was  duly  organized  is  a  nullity.^'  It  has 
been  held  that  a  health  inspector  required  to  be  appointed  by  a  board 
of  health,  whose  duties  are  fixed  by  such  board,  and  whose  salary  is 
provided  for  by  law,  is  a  public  officer  within  the  meaning  of  the 
constitution,  but  that  if  his  tenure  of  office  is  not  fixed,  but  is  subject 
to  the  pleasure  of  such  board,  he  may  be  removed  from  office  with- 
out just  cause  or  an  opportunity  to  be  heard.^^  Whether  members 
of  municipal  health  boards  are  municipal  officers,  depends  upon  the 
particular  statutes.  They  are  often  held  not  to  be  such.^^  Under 
the  laws  of  some  states  members  of  a  board  of  health  of  a  city  are 
not  local  or  municipal  officers  within  the  meaning  of  a  constitutional 
provision  for  the  election  of  such  officers,  but  the  board  is  a  state 
agency.^^    So,  it  has  been  held  that  a  health  officer  elected  by  the 

8.  State   V.   Burdge,   95   Wis.   390,  Mayor,  62  N.  Y.  160,  20  Am.  Rep. 
70  N.  W.  347,  60  A.  S.  E.  123,  37  468. 

L.R.A.  157.  12.  McCullers  v.  Wake  County,  158 

9.  Note:  80  A.  S.  R.  212  et  seq.   N.  C.  75,  73  S.  E.  816,  Ann.  Cas. 

10.  Blue  V,  Beach,  155  Ind.  121,  56   1913D  507. 

N.  E.  89,  80  A.  S.  R.  195,  50  L.R.A.  IS.  Stumpf    v.    San    Lois    Obispo 

64;  Bryant  v.  City  of  St.   Paul,  33  County,  131   Cal.   364,  63  Pac.  663, 

Minn.  289,  23  N.  W.  220,  53  Am.  Rep.  82  A.  S.  R.  350. 

31.  14.  Patton  v.  Board  of  Health,  127 

11.  Fisher  v.  Boston,  104  Mass.  87,  Cal.  388,  59  Pac.  702,  78  A.  S.  R. 
6  Am.  Rep.  196;  Bryant  v.  City  of  66.     See  generally,  Pcblic  Ofpickbs. 
8t.   Paul,  23   Minn.  289,  33  N.  W.  15.  Note:  Ann.  Cas.  1914D  1233. 
220,  53  Am.  Rep.  31 ;  Mazmilian  v.  16.  Davock  v.  Moore,  105  Mich.  12€^ 
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state  board  of  health,  which  has  statutory  authority  to  fix  his  salary, 
is  not  within  a  constitutional  prohibition  against  change  of  an  incum- 
bent's salary  during  his  term.*'  As  a  rule  the  compensation  of  health 
officers  is  fixed  by  law.  When  this  is  the  case  they  ar^  entitled  to 
and  may  recover  no  greater  sum.*® 

5.  Liability  for  Official  Acts. — ^It  is  difficult  to  state  a  general  rule 
which  will  apply  to  the  personal  liability  of  members  of  boards  of 
health,  or  of  health  officers,  for  their  official  acts,  as  the  statutes 
defining  their  powers  vary  greatly  and  the  question  of  liability  turns 
on  the  provisions  of  the  particular  statute.**'  Generally,  where  the 
statute  vests  them  with  discretion,  health  officers  are  not  held  per- 
sonally liable  for  errors  of  judgment,  if  they  have  acted  in  good 
faith,*®  and  the  modern  tendency  is  to  sustain  the  acts  of  health 
authorities  exercising  quasi -judicial  functions.*  Certainly,  if  health 
officers,  acting  in  good  faith  and  as  their  judgment  dictates,  were 
held  liable  for  a  mistake  in  judgment,  the  effect  on  the  public  health 
cannot  be  doubted.*  In  some  cases  individual  officers  have  been 
held  liable  under  the  maxim  that  where  there  is  a  wrong  there  is  a 
remedy ;  *  and,  of  course,  the  rules  exempting  them  from  liability 
should  not  be  extended  so  as  to  relieve  them  when  they  act  with- 
out the  scope  of  th^ir  authority  or  act  with  negligence  amounting 
to  malice.*  So  it  is  generally  held  that  health  officers,  or  members 
of  a  board  of  health,  are  liable  for  a^ts  in  excess  of  their  authority,* 
and  likewise  for  the  destruction  of  property  on  the  ground  that  it  is 
dangerous  when  in  fact  it  is  not.^ 

68  N.  W.  424,  28  L.R.A.  783.     See  812,  6   L.R.A.(N.8.)    831;   Barry   v. 

gttieraUy,   Mttkicipal    Corporations.  Smith,  191  Mass.  78,  77  N.  E.  1099, 

17.  State  V.   Sanders,  187  Ala.  79,  6  Ann.  Cas.  817,  5  L.R.A.(N.S.)  1028. 
65  So.  378,  L,R.A.1915A  295.  2.  Beeks  v.  Dickinson  County,  131 

18.  Dunwoody  v.  U.  S.,  143  U.  S.  la.  244,  108  N.  W.  311,  9  Ann.  Cas. 
578,  12  S.  Ct.  465,  36  U.  S.  (L.  ed.)  812,  6  L.R.A.(N.S.)  831. 

269.  8.  Beers  v.  Board  of  Health,  35  La. 

19.  Note:   5   LJl.A.(N.S.)    635.         Ann.  1132,  48  Am.  Rep.  256;  Aaron 

20.  Raymond  v.  Fish,  51  Conn.  80,  v.  Broiles,  64  Tex.  316,  53  Am.  Rep. 
60  Am.  Rep.  3;  Forbes  v.  Board  of  764;  Lowe  v.  Conroy,  120  Wis.  151, 
Health,  28  Fla.  26,  9  So.  862,  13  97  N.  W.  942,  102  A.  S.  R.  983,  1 
L.R.A.  549;  Love  v.  Atlanta,  95  Ga.  Ann.  Cas.  341,  66  L.R.A.  907. 
129,  22  S.  E.  29,  51  A.  S.  R.  64;  4.  Beeks  v.  Dickinson  County,  131 
Beeks  ▼.  Dickinson  County,  131  la.  la.  244,  108  N.  W.  311,  9  Ann.  Cas. 
244,  108  N.  W.  311,  9  Ann.  Cas.  812,  6  L.R.A.(N.S.)  831;  Barr-  v. 
812.  6  URA.(N.8.)  831;  Rohn  v.  Os-  Smith,  191  Mass.  78,  77  N.  E.  i099, 
mun,  143  Mich.  68>  106  K  W.  697,  6  Ann.  Cas.  817,  5  L.R.A.(N.S.)  1028. 
5  L.R.A.(N.S.)  635  and  note;  Sheets       5.  Note:  6  L.R.A.(N.S.)   63t 

V.  McC<M>k,  95  Neb.  139,  145  N.  W.  6.  Pearson  v.  Zehr,  138  111.  48,  S$ 

252,  51  L.R.A.(N.S.)  321;  Whidden  v.  N.  E.  854,  32  A.  S.  R.  113;  Mfller  v 

Cfaeever,  69  N.  H.  142,  44  Atl.  908,  Horton,  152  Mass.  540,  26  N.  £.  100 

76  A.  S.  R.  154.  23    A.    S.    R.   850,   10    L.R.A.    lUl 

1.  Beeks  v.  Didcinson  County,  131  People  v.  Board  of  Health,  140  N.  Yv 

la.  244,  108  N.  W.  311,  9  Ann.  Cas.  1,  35  N.   E.  320,  37  A.   S.  R.  5?Z, 
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III.  PowERg  OP  Health  Authorities  Generally 

6.  Source  of  Powers  and  Construction  of  Authorizing  Enactments. — 

Generally,  the  authority  of  boards  of  health  or  other  bodies  desig- 
nated to  act  as  boards  of  health,  is  prescribed  by  general  enactments 
of  the  legislature  or  by  municipal  charters.'  For  the  protection  of 
the  health  of  the  community,  the  most  extensive  powers  may  be 
conferred  on  such  boards  whether  state  or  local.*  Whatever  doubt 
there  may  be  as  to  the  extent  of  powers  not  expressly  conferred,  there 
can  be  no  question  that  the  legislature- may  invest  them  with  the  most 
ample  authority  within  the  locality  in  which  they  are  to  act.*  And 
while,  being  creatures  of  statute,  they  have  only  such  powers  as  the 
statutes  confer,*®  it  is  well  settled  that  the  authorizing  acts  should 
be  construed  liberally  in  order  to  effectuate  the  purpose  of  the  legis- 
lature;** and  this  notwithstanding  that  the  liberty  of  individual 
citizens  may  largely  be  involved.**  There  is  considerable  variation 
in  the  application  of  these  rules,  however,  sometimes  verging  upon 
conflict.  Thus,  a  regulation  of  a  local  board  of  health  requiring 
milk  to  be  handled  only  in  transparent  glass  bottles  or  other  approved 
receptacles  of  similar  character,  thoroughly  clean  and  sterile,  and 
filled  and  sealed  in  a  milk  house  or  creamery  of  approved  sanitary 
condition,  is  held  to  be  within  the  powers  conferred  by  statutes 
empowering  such  boards  to  inaugurate  and  execute  such  sanitary 
regulations  as  they  may  consider  expedient.*'  While,  on  the  other 
hand,  it  has  been  held  that  statutory  authority  to  examine  into  nui- 
sances, sources  of  filth,  and  causes  of  sickness,  and  remove  or  prevent 
the  same,  and  make  regulations  for  the  public  health  relative  thereto, 
and  relative  to  articleB  which  axe  capable  of  containing  or  conveying 
infection  or  contagion,  or  of  creating  sickness,  which  are  brought 
into  or  conveyed  from  the  town,  does  not  empower  a  board  of  health 

23  L.ILA.  481;  Lowe  v.  Conroy,  120  34  Ind.  App.  72,  71  N.  E.  272,  187 

Wis.  151,  97.  N.  W.  942,  102  A.  S,  A.   S.  R.  173;   State  v.  Bnrdge,  95 

R.  983,  1  Ann.  Cas.  341,  66  L.R.A.  Wis.  390,  70  N.  W.  347,  60  A.  S.  R. 

907.  123,  37  L.R.A.  157; 

Note:  5  L.R.A.(N.S.)  635.  11.  Blue  v.  Beach,  155  Ind.  121,  56 

7.  Barrett  v.  City  of  Mobile,  129  N.  E.  89,  80  A.  S.  R.  195,  50  L.B.A. 
Ala.  179,  30  So.  36,  87  A.  S.  R.  64;  64;  Board  of  Health  v.  KdHmaa,  156 
State  V.  Zimmerman,  86  Minn.  353,  90  Ky.  351,  160  S.  W.  1052,  49  L.RJL 
N.  W.  783,  91  A.  S.  R.  351,  58  L.R.A.  (N.S.)  354. 

78;  Garrett  v.  State,  49  N.  J..L.  94,  Notes:  80  A.  S.  R.  213;  Aan.  Ca«. 

7  Atl.  29,  60  Am.  Rep.  592.  191oB  1215. 

8.  State  V.  Zimmerman,  86  Minn.  12.  State  v.  Zimmerman,  86  Minn. 
353,  90  N.  W.  783,  91  A.  S.  R.  351,  353,  90  N.  W.  783,  91  A.  S.  R.  351, 
58  L.R.A.  78.  58  L.R.A.  78. 

Note:  80  A.  S.  R.  212.  13.  Board  of  Health  of  Covington 

9.  Aaron  v.  Broiles,  64  Tex.  316,  v.  Kollman,  156  Ky.  351,  160  S.  W. 
56  Am.  Rep.  764.  1052,  49  L.R.A.(N.S.)  354. 

Note:  80  A.  S.  R.  213..  Note:  33  L:R.A.(N.S.)  401. 

10.  Anable  v.  Montgomery  County, 
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to  require  the  selling  of  milk  only  in  tightly  cloeed  bottles  or  recep- 
tacles, to  the  exclusion  of  sales  in  small  quantities  from  a  wbolef^ome 
receptacle  kept  under  hygienic  conditions.  ^^  It  has  also  been^held 
that  a  grant  of  power  to  make  regulations  respecting  water  in  which 
mosquito  larvae  breed,  does  not  authorize  a  regulation  forbidding 
the  maintenance  in  a  certain  territory  of  any  tree  capable  of  holding 
water  in  which  mosquitoes  may  breed.^* 

7.  Territorial  Jurisdictioii. — ^It  would  appear  to  be  competent  for 
the  legislature  to  extend  the  power  of  the  municipal  health  authori- 
ties over  adjacent  territory,  and  the  courts  will,  if  possible,  sustain 
such  power  in  a  local  board  where  it  is  essential  to  the  protection 
of  the  health  of  the  community.^^  But  local  boards  are  usually  con- 
fined in  their  action  to  their  territorial  limits  and  where  action  out* 
side  thereof  is  necessary  it  must  be  taken  by  the  state  board,^  if  one 
exists  with  power  to  act.*'  Moreover,  general  provisions  for  the  pres- 
ervation of  the  life  and  health  of  the  people  of  the  state  are  no  more 
suspended  in  the  territory  comprised  within  a  municipality  than  are 
the  criminal  laws  of  the  state.  It  would  be  obviously  unwise  for  a 
state  to  delegate  to  any  municipality  full  and  complete  control  of 
matters  pertaining  to  the  public  health.  The  municipality  might 
in  the  preservation  of  sanitary  conditions  in  its  own  territory  work 
incalculable  mischief  to  the  health  and  comfort  of  people  living  in 
adjacent  territory.  To  prevent  this  being  done,  it  is  primarily  neces- 
sary that  there  should  be  one  central  authority  clothed  with  the  power 
of  affording  equal  protection  to  all.** 

8.  Maintenance  and  Defense  of  Actions. — ^There  has  been  some 
doubt  as  to  the  status  of  health  boards  in  the  matter  of  instituting 
and  defending  actions.*'  In  many  jurisdictions  boards  of  health 
are  declared  by  statute  to  be  corporations,  with  power  to  sue  and  be 
sued.***  But  where  there  are  numerous  boards  with  varied  interests, 
which  are  creatures  of  the  general  assembly,  each  of  which  deals  with 
matters  relating  to  the  public  interests,  some  of  them  having  been 
declared  to  be  corporations,  some  having  been  given  the  express  power 
to  sue,  whereas  others,  including  health  boards,  have  not  had  the 
power  to  sue  conferred  upon  them,  this  silence  of  the  legislature  indi- 
cates a  legislative  intention  that,  so  far  as  these  boards  are  concerned, 
the  question  whether  the  public  requires  an  appeal  to  be  made  to 

14.  Com.  V.  Drew,  208  Mass.  493,  19.  Note:  4  Ann.  Caa.  474. 

94  N.  E.  682,  33  L.R.A.(N.S.)   401.  29.  Forbes  v.  Board  of  Health,  27 

16.  Hawaii  v.  Aran  jo,  21  Hawaii  56,  Fla.  189,  9  So.  446,  26  A.  S.  R.  63 ; 

Ann.  Cas.  1915B  1212.  Forbes  v.  Board  .of  Health,  28  Fla. 

16.  Note:  80  A.  S.  R.  216.  26,  9  So.  862,  13  L.R.A.  549;  Board 

17.  Note :  80  A.  S.  R.  216.  of  Health  v.  Copcutt,  140  N.  Y.  12, 

18.  State  Board  of  Health  v.  Green-  35  N.  E.  443,  23  L.R.A.  485. 
viUe,  86  Ohio  St.  1,  98  N.  E.  1019,  Note:  4  Ann.  Cas.  474. 
Ann.  Cas.  1913D  52. 
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the  courts  is  to  be  determined  by  the  governor  or  the  attomey-ge&^al, 
and  not  by  ihe  members  of  the  board  itself.  And.wbeine  there  is 
nothing  in  the  act  with  reference  to  the  name  in  which  the  suit 
shall  be  brought,  it  should  be  instituted  by  the  attorney^eneral  in 
the  name  of  the  state,  or  possibly  by  the  attorney^general  in  his  rep- 
resentative capacity,  as  is  the  practice  in  some  jurisdictions.^  Manda- 
mus is  the  proper  remedy  to  compel  a  board  of  health  to  perform  its 
duty  in  awarding  compensation  for  damages  to  privato  property  aris- 
ing from  its  official  action.' 

9.  Contracts;  Emplojrment  of  Assistants — Boards  of  health  may 
be,  and  frequently  are,  empowered  to  enter  into  contracts  and  to 
employ  assistants  and  agents  when  necessary  to  the  proper  perform- 
ance of  their  duties.'  Indeed  the  power  to  contract  with  reference 
to  matters  within  the  scope  of  their  powers  is  inherent.^  So  a  board 
of  health  having  authority  to  take  prompt  action  in  all  cases  to  arrest 
the  spread  of  contagious  or  infectious  diseases,  is  held  to  have  power 
to  employ  nurses  to  attend  persons  afflicted  with  such  diseases,  and 
the  salary  for  the  services  of  such  nurse  is  a  proper  charge  against 
the  municipality.*  A  city  board  of  health,  in  employing  a  nurse 
to  attend  persons  afflicted  with  contagious  disease,  acts  in  a  minis- 
terial capacity,  and  if  it  acts  through  the  agency  of  a  committee  or 
other  person  authorized,  the  act  is  no  less  binding  than  if  done  by 
the  board  of  the  city  itself.'  A  board  of  health  cannot,  however, 
delegate  to  an  agent  or  assistant  any  act  requiring  the  exercise  of 
its  judgment  or  discretion.'  Nor  may  a  health  officer  contract  with 
himself,  nor  a  board  with  one  of  its  members,  for  the  rendering  of 
services.  This  is  but  an  application  of  the  well  established  rule  that 
an  agent  in  reference  to  the  subject  of  the  agency  must  not  put  him- 
self in  a  position  which  is  adverse  to  that  of  his  principal.  This 
doctrine  is  generally  applicable  to  private  agents  and  trustees,  but 
to  public  officers  it  applies  with  greater  force,  and  sound  policy  requires 
that  there  be  no  relaxation  of  its  stringency  in  any  case  which  comes 
within  its  reason.' 

1.  Woodward  v.  Westmoreland,  124  Am.  Dec.  601;  Labrie  v.  Manchester, 
Ga.  529,  52  S.  E.  810,  4  Ann.  Caa.  59  N.  H.  120,  47  Am.  Rep.  179. 
472.    See  generally,  Attornet-Gener-  5.  Frankfort  v.  Irvin,  34  Ind.  App. 
AL,  vol.  2,  p.  913.  280,  72  N.  E.  652,  107  A.  8.  R.  179; 

2.  Safford  v.  Detroit  Board  of  Elliott  v.  Kalkaska  Sapervisors,  58 
Health,  110  Mich.  81,  67  N.  W.  1094,  Mich.  452,  25  N.  W.  461,  55  Am.  Rep. 
64  A.  S.  R.  332,  33  L.R.A.  300.  See  706;  Labrie  v.  Manchester,  59  N.  H, 
generally,  Makdamus.  120,  47  Am.  Rep,  179. 

3.  Note:  80  A.  S.  R.  234.  6.  Frankfort  v.  Irvin,  34  Ind.  App. 

4.  Frankfort  v.  Irvin,  34  Ind.  280,  280,  72  N.  E.  662,  107  A.  S.  R.  179. 
72  N.  E,  652, 107  A.  S.  R.  179;  Elliott  7.  Note:  80  A.  S.  R.  234. 

V.  Kalkaska  Supervisors,  58  Mioh.  452,  8.  Spearman  v.  Texarkana,  58  Ark. 
25  N.  W.  461,  55  Am.  Rep.  706;  348,  24  S.  W.  883,  22  L.R.A.  855; 
Delano  v.  Goodwin,  48  N.  H.  203,  97   Ft.  Wayne  v.  Rosenthal,  75  Ind.  156, 
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10«  kules  and  Regolktioiis  GeMrally.— The  state  usually  invests 
boards  of  health  with  the  power  to  adopt  ordinances,  by-laws^  rules, 
and  regulations,  necessary  to  secure  the  objects  of  their  organization.* 
While  it  is  true  that  the  character  or  nature  of  such  boards  is  admin- 
istrative, still  the  powers  conferred  upon  them  by  the  legislature, 
in  view  of  the  great  public  interests  confided  to  them,  have  always 
received  from  the  courts  a  liberal  construction,  and  the  right  of  the 
legislature  to  confer  upon  them  the  power  to  make  reasonable  rules, 
by-laws,  and  regulations  is  generally  recognized  by  the  authorities.^^ 
•When  these  boards  duly  adopt  rales  or  by-laws  by  virtue  of  legislative 
authority,  such  rules  and  by-laws,  within  the  respective  jurisdictions, 
have  the  force  and  effect  of  a  law.  of  the  legislature,  and,  like  an 
ordinance  or  by-law  of  a  municipal  corporation,  they  may  be  said 
to  be  in  force  by  the  authority  of  the  sta^te.**  So,  the  formulation  to 
such  rules  and  regulations  is  generally  left  to  the  discretion  of  the 
board,  as  in  its  opinion  the  occasion  paay  require.^*  But  where  the 
power  to  establish  rules  and  regulations  for  securing  good  sanitary 
conditions  and  protecting  the  public  is  lodged  in  the  municipal  author- 
ities, and  the  board  of  health  is  only  given  authority  to  enforce  the 
rules  and  regulations  so  established,  the  board  has  no  authority  itself  to 
enact  legislation  or  establish  regulations  it  may  deem  necessary  for 
the  protection  of  the  health  of  the  community.** 

11.  Validity  of  Regulations. — Health  regulations  are  of  the  utmost 
consequence  to  the  general  welfare,  and,  if  they  be  reasonable,  impar- 
tial, and  not  against  the  general  policy  of  the  state,  they  must  be 
submitted  to  by  individuals  for  the  good  of  the  public.**    The  con- 

39  Am.  Rep.  127.    See  generally,  Prin-  v.  Hardy,  169  U.  S.  366,  18  S.  Ct. 

ciPAL  AND  Agent.  383,  42  U.  S.  (L.  ed.)  780;  State  v. 

9.  Blue  V.  Beadi,  155  Ind.  121,  56  Holcomb,  OS  la.  1U7,  26  N.  W.  33, 
N.  E.  89,  80  A.  S.  E.  196,  50  L.R.A.  56  Am.  Rep.  853 ;  State  v.  Schlemmer, 
64.  42  La.  Ann.  1166,  8  So.  307, 10  L.R.A. 

10.  Blue  V.  Beach,  155  Ind.  121,  56  135  »nd  note;  State  v.  Robb,  100  Me. 
N.  E.  89,  80  A.  S.  R.  195,  50  L.R.A.  180,  60  All.  874,  4  Ann.  Cas.  275; 
M;  Salt  Lake  City  v.  Howe,  37  Utah  State  v.  Hyman,  98  Md.  596,  57  Atl. 
170,  106  Pac.  705,  Ann.  Cas.  1912C  6,  1  Ann.  Cas.  742,  64  L.R.A.  637; 
189.  People  v.  Vandecarr,  175  N.  Y.  440, 

Note :  80  A.  S.  R.  213.  67  N.  E.  913, 108  A.  S.  R.  781 ;  People 

11.  Blue  V.  Beach,  155  Ind.  121,  56  v.  Pierson,  176  N.  Y.  201,  68  N.  E. 
N.  E.  89,  80  A,  S.  R.  195,  50  L.R.A.  243,  98  A.  S.  R.  666,  63  L.R.A.  187; 
64;  Anable  v.  Montgomery  County,  34  Tenement  House  Department  v.  Moe- 
Ind.  App.  72,  71  N^  E.  272,  107  A.  schen,  179  N.  Y.  325,  72  N.  E.  231, 
S.  R.  173.                                            .  103  A.  S.  R.  910,  1  Ann.  Cas.  439, 

Note:  80  A.  8.  R.  214.  70  L.R.A.  704  and  note;  State  v.  Taft, 

12.  State  V.  Holcomb,  68  la.  107,  U8  N.  C.  1190,  23  S.  E.  970,  54  A. 
26  N.  W.  33,  56  Am.  Rep.  853.  S.  R.  768,  32  L.R.A.  122 ;  Harrington 

13.  Note:  80  A.  S.  R.  213.  v.  Providence,  20  R.  I.  233,  38  Atl. 

14.  Stone  v.  Mississippi,  101  U-  S.  1,  38  L.R.A.  305. 

814,  26  U.  S.  (L.  ed.)  1079;  Holden       Note:  80  A.  S   R.  212. 
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stitutional  guaranties  that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property,  without  due  process  of  law,  and  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws,  were  not  intended  to  limit  the  subjects  upon  which  the  police 
power  of  a  state  may  lawfully  be  exerted  in  this  any  more  than  in 
other  connections.**  Nor  does  the  contracts  clause  of  the  federal 
constitution  prevent  the  adoption  of  health  regulations. *•  However, 
legislative  authority  in  this  field  of  the  police  power,  the  same  as  in 
any  other,  is  fenced  about  on  all  sides  by  constitutional  limitations. 
It  cannot  properly  extend  beyond  such  reasonable  interferences  as* 
tend  to  preserve  and  promote  the  enjoyment,  generally,  of  those  in- 
alienable rights  with  which  all  men  are  endowed,  and  to  secure  which 
governments  are  instituted.*'  The  legislature  may  not,  under  the 
guise  of  police  regulation,  arbitrarily  invade  private  property  or  per- 
sonal rights.  The  test  when  such  regulations  are  called  in  question 
is  whether  they  have  some  relation  to  the  public  health  or  public 
welfare,  and  whether  such  is,  in  fact,  the  end  sought  to  be  attained.*^ 
A  regulation  imposing  a  burden  on  interstate  commerce  may  of  course 
be  an  invasion  of  the  province  of  the  federal  government;**  but 
when  it  has  real  relation  to  the  suitable  protection  of  the  people  of 
the  state,  and  is  reasonable  in  its  requirements,  it  is  not  invalid  because 
it  may  incidentally  affect  interstate  commerce,  provided  it  does  not 

16.  Atlantic  Coast  Line  R.  Co.  v.  N.  W.  929,  48  LRA.(N.S.)  979;  In 

Goldsboro,  232  U.  S.  548,  34  S.  Ct.  re  Jacobs,  98  N.  Y.  98,  58  Am.  Rep. 

548,  58  U.  S.  (L.  ed.)  721;  Ayrea  v.  636;  People  v.  Hawkins,  157  N.  Y.  1, 

State,  178  Ind.  453,  99  N.  E.  730,  Ann.  51  N.  E.  257,  68  A.  S.  R.  736,  42 

Cas.  1915C  549;  State  v.  Robb,  100  L.R.A.  490;  People  v.  Biesecker,  169 

Me.  180,   60  Atl.  874,  4  Ann.   Cas.  N.  Y.  53,  61  N.  B.  990,  .88  A.  S.  R. 

275.     See  Constitutional  Law,  vol.  534,  57  LR.A.  178;  Bonnett  v.  Vallier, 

6,  p.  206  et  seq.,  and,  generally,  p.  136  Wis.  193,  116-  N.   W.   885,  128 

228  et  seq.  A.  S.  R*  1061,  17  L.R.A.(N.S.)  486. 

16.  Atlantic  Coast  Line  R.   Co.  v.  Note:  80  A.  S.  R.  214. 
Goldsboro,  232  U.  S.  548,  34  S.  Ct.  See  generally,  CONfftrrDTiONAL  Law, 
548,  58  U.  S.  (L.  ed.)  721.    See  CON-  vol.  6,  p.  195. 

STITUTIONAL  Law,  vol.  6,  pp.  272,  273.       18.  Smiley  v.  MacDonald,  42  Neb. 

17.  Slaughter-House  Cases,  16  Wall.  5,  60  N.  W.  355,  47  A.  S.  R.  684, 
36,  21  U.  S.  (L  ed.)  394;  Bailey  v.  27  LR.A.  540;  Her  v.  Ross,  64  Neb. 
People,  190  lU.  28,  60  N.  E.  98,  83  710,  90  N.  W.  869,  97  A.  S.  R.  676, 
A.  S.  R.  116,  54  L.R.A.  838;  Wyeth  57  LR.A.  895. 

v.  Board  of  Health,  200  Mass.  474,  Note :  80  A.  S.  R.  214. 

86  N.  E.  925,  128  A.  S.  R.  439,  23  19.  Hannibal,  etc.,  R.  Co.  v.  Husen, 

L.R.A.(N.S.)    147;  Durgin  v.  Minot,  95  U.  S.  465,  24  U.  S.  (L.  ed.)  527; 

203  Mass.  26,  89  N.  E.  144,  133  A.  Louisiana  v.  Texas,  176  U.  S.  1,  20 

S.  R.  276,  24  L.R.A.(N.S.)  241;  Smi-  S.  Ct.  251,  44  U.   S.    (L.   ed.)    347; 

ley  V.  MacDonald,  42  Neb.  5,  60  N.  W.  Savage  v.  Jones,  225  U.  S.  501,  32  S. 

355,  47  A.  S.  R.  684,  27  LR.A.  540;  Ct.  715,  56  U.  S.  (L.  ed.)  1182;  State 

Iler  V.  Ross,  64  Neb.  710,  90  N.  W.  v.  Lowry,  166  Tnd.  372,  77  N.  E.  728, 

869,  97  A.  S.  R.  676,  57  LR.A.  895;  9  Ann.  Cas.  350,  4  LR.A.(N.S.)  528. 
Whalen  v.  Daniels,  94  Neb.  642,  143 
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conflict  with  legislatioD  enacted  by  Congress  pursuant  to  ite  constitu- 
tional authority.*^ 

12.  Judicial  Review  of  Regulations»«*-Generally,  what  laws  or  regu- 
lations are  necessary  to  protect  the  public  health  and  secure  public 
comfort  is  a  legislative  question,  and  appropriate  measures  intended 
and  calculated  to  accomplish  these  ends  are  not  subject  to  judicial 
review.^  So  the  courts  have  no  jurisdiction  to  interfere  with  the 
acts  of  health  authorities  except  in  cases  of  palpable  abuse  of  the 
disd^tion  conferred.*  The  judgment  of  the  court  should  not  be 
substituted  for  the  judgment  of  the  board  of  health.'  Moreover, 
every  reasonable  presumption  should  be  indulged  in  favor  of  the 
validity  of  the  action  of  health  aaihontites.^  So  one  who  attacks 
a  regulation  or  order  of  a  health  board  has  the  burden  x)f  estaUish- 
ing  its  invalidity ;  ^  and  before  an  ordinance  or  regulation  of  a  board 
of  health  can  be  said  to  be  unreasonable,  it  should  clearly  so  appear.* 
But  if  the  legislature,  in  the  interests  of  the  public  health,  enacts  a 
law  interfering  with  the  personal  rights  of  an  individual,  destroying 
or  impairing  his  liberty  or  property,  it  then,  under  such  circumstances, 
is  deemed  to  become  the  duty  of  the  courts  to  review  such  legislation, 
and  determine  whether  it  in  reality  relates  to  and  is  appropriate  to 
secure  the  object  in  view.  And  in  such  an  examination  the  court 
will  look  to  the  substance  of  the  thing  involved,  and  will  not  be 
controlled  by  mere  forms.'  When  the  acts  of  health  authorities, 
though  apparfentiy  in  the  interest  of  the  public  health,  in  no  material 
respect  subserve  such  an  end  and  are  actually  injurious  to  individ- 
uals, the  courts  have  no  hesitancy  in  declaring  that  they  have  exceeded 

20.  Savas^e  v.  Jones,  225  U.  8.  501,  766.     See  also  Constttutional  Law, 
32  S.  Ct.  715,  56  U.  S.  (L.  ed.)  1182;  vol.  6,  p.  114. 

Stanard  Stock  Food  Co.  v.  Wright,  2.  Naccari  v.  Rappelet,  119  La.  272, 
225  U.  S.  540,  32  S.  Ct  784,  56  U.  44  So.  13, 13  L.R.A.(N.S.)  640  >  State 
S.   (L.  ed.)   1197.  v.  Withnell,  91  Neb.  101,  135  N.  W. 

Note:  27  A.  S.  R.  586  et  8eq.  376,  40  L.R.A.(N.S.)  898. 

See  ateo,  infra,  par.  29.  8.  Naccari  v.  Rappelet,  119  La.  272, 

And  flee  Commkboi:,  vol  b,  pp.  781-  44  So.  13,  13  L.R.A.(N.S.)  640. 
785;  CoKSTXTT7TioirAL  Law,  vol.  6,  p.       4.  Miles    City   v.    State    Board    of 
200.  Health,  39  Mont.  405,  102  Pac.  696, 

1.  Bloe  V.  Beaeh,  155  Ind.  121,  56  25  L.R.A.(N.S.)  589;  State  v.  Taft, 
N,  E.  89,  80  A.  S.  R.  195,  50  L.R.A.  118  N.  C.  1190,  23  S.  B.  970,  54  A. 
64;    Anable   v.   Montgomery   County,  S.  R.  768,  32  L.R.A.  122. 
34  Ind.  App.  72,  71    N.  E.  272,  107       Note :  80  A.  S.  R.  213. 
A.  S.  R.  173 ;  Naceari  v.  Rappelet,  119       6.  Miles    City   v.    State    Board    of 
La.  272,  44  So.  13,  13  L.R.A.(N.S.)    Health,  39  Mont.  405,  102  Pac.  696, 
640;   Sommerville  v.  Pressley,  33  S.  25  L.R.A.(N.S.)    589. 
C.  56,  11  S.  E.  545,  26  A.  S.  R.  659,       6.  State  v.  Holcomb,  68  la.  107,  26 
8  L.R.A.  864;  State  v.  Speyer,  67  Vt.  N.  W.  33,  56  Am.  Rep.  853. 
502,  32  Atl.  476,  48  A.  S.  R.  832,  29       Note :  80  A.  S.  R.  215. 
L.R.A.  573;    State  Board  of  Health      7.  Blue  v.  Beach,  155  Ind.  121,  56 
V.  St.  Johnsbury,  82  Vt.  276,  73  Atl.  N.  E.  89,  80  A.  S,  R.  195,  50  L.R.A. 
581, 18  Ann.  Cas.  496, 23  L.R.A.(N.S.)  64. 
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their  powers.'  It  is  not  to  be  doubted  that  the  courts  have  the  right 
to  inquire  into  any  alleged  abuse  of  their  powers  and  to  restrain  them 
when  they  transcend  the  limits  of  their  authority ;  •  and  the  courts 
will,  accordingly,  declare  invalid  any  rule  or  by-law  which  is  in 
conflict  with  the  state's  organic  law  or  antagonistic  to  the  general 
law  of  the  state,**  or  is  unreasonable  *••  or  opposed  to  the  fundamental 
principles  of  justice  or  inconsistent  with  the  powers  conferred  upon 
the  boards.**  Thus,  it  has  been  held  that  injunction  lies  to  prevent 
one  from  unnecessarily  being  sent  to  a  pest  house.^*  A  board  of 
health's  practical  construction  of  its  own  regulations  will  be  followed 
by  the  courts  unless  it  is  unreasonable  or  arbitrary.** 

13.  Necessity  of  Notice  and  Hearing. — ^Boards  of  health,  and  other 
boards,  act  summarily,  and  it  has  not  been  usual  anywhere  to  require 
them  to  give  a  hearing  to  any  person  before  they  can  exercise  their 
jurisdiction  for  the  public  welfare.  The  public  health /might  suffer 
or  be  imperiled  if  their  action  could  be  delayed  until  a  protracted 
hearing  could  be  brought  to  a  termination.*^  The  prevailing  view 
is  that  health  authorities  need  not  give  notice  of  hearing  to  any 
person  before  they  can  exercise  their  jurisdiction  for  the  public  wd- 
fare,  unless  the  statute  under  which  they  are  authorized  to  aet  ex- 
pressly so  requires.**  Nor  is  a  property  owner  who  may  be  affected 
by  the  action  of  health  authorities  deprived  of  his  property  without 

8.  Blue  V.  Beaeh,  155  Ind.  121,  56  N.  W.  376,  40  L.R.A.(N.S.)  898;  Bon- 
N.  E.  89,  80  A.  S.  R.  195,  50  L.R.A.  nett  v.  Vallier,  136  Wis.  193,  116  N. 
64 ;  Anable  v.  Montgomery  County,  W.  885,  128  A.  S.  R.  1061,  17  L.R.A. 
34  Ind.  App.  72,  71  N.  E.  272,  107  (N.S.)  486. 

A.  S.  R.  173;  Button  v.  Camden,  39  12.  Kirk  v.  Board  of  Health,  83  S. 
N.  J.  L.  122,  23  Am.  Dec.  203;  State  C.  372,  65  S.  E.  387,  23  L.R.A.(N.S.) 
V.   Speyer,  67  Vt.  502,  32  AU.  476,  1188  and  note. 

48  A.  S.  R.  832,  29  L.R.A.  573;  State       13.  Thomas     v.     State     Board     of 
Board  of  Health  v.  St.  Johnsbury,  82  Health,  72  W.  Va.  776,  79  S.  E.  725, 
Vt.   276,  73  Atl.  581,  18  Ann.  Cas.   49  L.R.A.(N.S.)  150. 
496,  23  L.R.A.(N.S.)  766.  14.  Miles  City  v.   State  Board  of 

Note:  80  A.  S.  R.  214.  Health,  39  Mont.  405,  102  Pac.  696, 

9.  State  V.  Taft,  118  N.  C.  1190,  23  25  L.R.A.(N.S.)  689;  People  v.  Board 
S.  E.  970,  54  A.  S.  R.  768,  32  L.R.A.  of  Health,  140  N.  Y.  1,  35  N.  E.  320, 
122.  37  A.  S.  R.  522,  23  L.R.A.  481 ;  State 

10.  Blue  V.  Beach,  155  Ind.  121,  56  v.  Milwaukee,  140  Wis.  38,  121  N.  W. 
N.  E.  89,  80  A.  S.  R.  195,  50  L.R.A.  658,  133  A.  S.  R.  1060.  See  Consti- 
64.  TUTiONAL  Law,  vol.  6,  p.  452. 

Note:  80  A.  S.  R.  214.  15.  North    American    Cold    Storage 

10a.  Mobile  v.  Orr,  181   Ala.  308,  Co.   v.   Chicago,   211   U.    S.   306,  29 

61  So.  920,  45  L.R.A.(N.S.)  575;  Bine  S.   Ct.   101,  53  U.   S.    (L.  ed.)    193, 

V.  Beach,  155  Ind.  121,  56  N.  E.  89,  15  Ann.  Cas.  276;  Hutchinson  v.  Val- 

80  A.  S.  R.  195,  60  L.R.A.  64;  State  dosta,  227  U.  S.  303,  33  S.  Ct.  290. 

V.  Robb,  100  Me.  180,   60  Atl.  874,  57  U.  S.  (L.  ed.)  520;  Miles  City  vi 

4  Ann.  Cas.  275.  State  Board  of  Health,  39  Mont.  405, 

11.  Blue  V.  Beach,  155  Ind.  121,  56  102  Pac.  696,  25  L.R.A.(N.S.)  589; 
N.  E.  89,  80  A.  S.  R.  195,  50  L.R.A.  People  v.  Board  of  Health,  140  N:  Y. 
64;  State  v.  WithneU,  91  Neb.  101, 135  1,  35  N.  E.  320,  37  A.  S.  R.  522,  23 
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due  process  of  law  or  denied  the  equal  protection  of  the  law  merely 
by  reason  of  the  fact  that  he  has  been  afforded  no  notice  or  oppor- 
tuxkity  to  be  heard.^*  Again,  in  enacting  what  shall  be  done  by  a 
citizen  for  the  purpose  of  promoting  the  public  hea,lth  and  safety, 
it  is  not  usually  necessary  to  the  validity  of  the  legislation  upon  the 
subject  thert  he  shall  be  heard  before  he  is  bound  to  comply  with 
the  legislative  directions.^'  Notice  and  hearing  are  important,  how- 
ever, to  the  extent  that  one  who  may  be  affected  in  his  personal  or 
property  rights  will  not  be  finally  concluded  by  the  decision  of  the 
health  authorities  whereas  in  case  of  a  hearing  the  decision  will  be 
conclusive  upon  him.  Thus,  in  a  suit  to  recover  expenses  incurred 
in  removing  a  nuisance,  a  person  who  has  no  opportunity  to  be  heard 
before  the  board  of  health  is  not  bound  by  its  findings  or  adjudica- 
tions and  may  contest  all  the  facts  on  which  his  liability  is  sought 
to  be  established.^^  Again,  in  the  absence  of  judicial  inquiry  wherein 
the  owner  is  given  full  opportunity  to  be  heard,  the  board  of  health 
cannot  conclude  him  by  a  finding  that  his  property  constitutes  a 
source  of  danger  to  public  health.^' 

14.  Imposition  of  Penalties. — The  question  whether  a  statute 
impo^ng  a  penalty  for  failure  to  comply  with  regulations  made  by 
a  board  or  officer  is  an  unconstitutional  delegation  of  legislative  power 
to  define  crimes,  appears  to  have  no  distinctive  aspects  so  far  as  it 
relates  to  boards  of  health,  except  that  the  powers  conferred  upon 
such  boards,  in  view  of  the  great  public  interest  confided  in  them, 
receive  from  the  courts  a  liberal  construction.*®  The  validity  of  these 
statutes,  which  has  long  been  recognized,*  stands  on  one  or  both  of 
two  grounds:  They  may  be  considered  as  being  within  the  principle 
permitting  local  self-government  as  to  such  matters,  the  board  of 
health  being  treated  as  properly  representing  the  inhabitants  in  mak- 
ing regulations,  which  often  are  needed  at  short  notice,  and  which 
cannot  well  be  made,  in  all  kinds  of  cases,  by  the  city  council  or 

L.R.A.    481;    Health    Department   v.  17.  Health    Department   v.    Trinity 

Trinity  Church,  145  N.  Y.  32,  39  N.  Church,  145  N.  Y.  32,  39  N.  B.  833, 

E.  833,  45  A.  S.  R.  679,  27  L.R.A.  45  A.  S.  R.  579,  27  L.R.A.  710. 

710;  Harrington  v.  Providence.  20  R.  18.  Hutton  v.  Camden,  39  N.  J.  L. 

I.  233,  38  Atl.  1,  38  L.R.A.  305    Lowe  122,  23  Am.  Rep.  203. 

V.  Conroy,  120  Wis.  151,  97  N.  W.  19.  Miller  v.  Horton,  152  Mass.  540, 

042,  102  A.  S.  R.  983,  1  Ann.  Cas.  26  N.  E.  100,  23  A.  S.  R.  850,  10 

341  and  note,  66  L.R. A.  907 ;   State  Ii.R.A.  116 ;  Lowe  v.  Conroy,  120  Wis. 

V.  Milwaukee,  140  Wis.  38,  121  N.  W.  151,  97  N.  W.  942,  i02  A.  S.  R.  983, 

058, 133  A.  S.  R.  1060.  1  Ann.  Cas.  341,  66  L.R.A.  907. 

Note:  80  A.  S.  R.  218  et  seq.  20.  Note:   6  L.R.A.(N.S.)    143. 

16.  North    American    Cold   Storage  1.  Pierce  v.  Doolittie,  130  la.  333, 

Co.  V.  Chicago,  211  U.  S.  306,  29  8.  106  N.  W.  751,  6  L.R.A.(N.S.)   143 

Gt.  101,  53  U.   S.    (L.  ed.)    195,  15  and  note;  Garrett  v.  State,  49  N.  J. 

Ann.   Cas.   276;    Hutchinson   v.   Val-  L.  94,  7  Atl.  29,  60  Am.  Rep.  592. 

dosta,  227  U.  S.  303,  33  S.  Ct.  290,  Note:  80  A.  S.  B,  332. 
57  tJ.  S.  (L.  ed.)  520. 
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town  meeting ;  and  some  of  these  statutes  may  also  be  justified  consti- 
tutionally on  the  ground  that  the  work  of  the  board  of  health  is  only 
a  determination  of  details  in  the  nature  of  administration,  which  may 
be  by  a  board  appointed  for  that  purpose,  and  that  the  substantive 
legislation  is  the  part  of  the  statute  which  prescribes  a  penalty  for 
the  disobedience  of  the  rules  which  they  make  as  agents  perform- 
ing executive  and  administrative  duties.*  So,  as  to  municipal  boards 
of  health,  there  seems  to  be  no  doubt  that  the  legislature  may  confer 
upon  them  power  to  pass  ordinances  and  regulations,  a  violation  of 
which  shall  constitute  misdemeancHS.  The  questi<Hi  is  one  of  more 
difficulty  where  power  is  conferred  upon  state  boards  to  enact  ordi- 
nances which  shall  have  the  force  of  laws  and  a  violation  of  which 
shall  constitute  a  criminal  offense.  If  the  legislature  has  itself  pre- 
scribed the  powers  of  the  board  it  may  make  the  refusal  to  recog- 
nize the  authority  of  the  board  a  misdemeanor  where  tbe  a^ion  of 
the  board  is  confined  to  the  making  of  rules  xdative  tou  matters  of 
detail ;  and  such  rules  are  limited  to  the  purposes  i^ecificsdijr  deseribed 
by  the  statute.'  Whether  the  legislature  has  conferred  upon  a  state 
board  legislative  power  to  declare  what  acts  shall  constitqte  crimes, 
and  to  provide  a  penalty  for  their  commission,  may  oftentimes  be  a 
question  of  considerable  nicety.  Clearly,  the  legislature  cannot  con^ 
fer  upon  state  boards  a  power  to  legislate.  Hence,  where  it  attempts 
to  delegate  to  an  executive  body  the  power  to  impose  a  penalty  for 
the  violation  of  a  rule  or  regulation,  the  act  is  invalid,  though  the 
legislature  fixes  the  maximum  of  the  penalty.^ 

IV.  Subjects  of  Health  Regulations 

15.  Generally. — So  far  as  concerns  the  subject  matter,  it  may  be 
stated  as  a  general  proposition  that  all  rules  and  regulations  reason- 
ably calculated  to  preserve  health  zx^  valid  and  may  be  established 
by  health  authorities.*    The  legislature  under  the  police  power  may 

2.  Note:  6  L.R.A.(N.S.)  143.  57  U.  S.  (L.  ed.)  971;  United  States 

3.  Note:  80  A.  S.  R.  232.  v.  Lexington  Mill,  etc.,  Co.,  232  U.  S. 

4.  Board  of  Harbor  Com'rs  v.  Ex-  399,  34  S.  Ct.  337,  58  U.  S.  (L.  ed.) 
celsior  Redwood  Co.,  88  Cal.  491,  28  658,  L,R»A.1915B  774 ;  People  v.  Loch- 
Pac.  375,  22  A.  S.  R.  821.  ner,  177  N.  Y.  145,  69  N.  E.  373,  101 

Note:  80  A.  S.  R.  233.  A.  S.  R.  773,  reversed  on  another  point 

See  generally,  Constitutiokal  Law,  in  198  U.  S.  45,  25  S.  Ct.  539,  49  U. 

v(^.  6,  p.  177  et  seq.  S.   (L.  ed.)   937,  3  Ann.  Cas.  1133; 

5.  Boston  Beer  Co.  v.  Massachusetts,  Rosenbaum  v. '  Newbern,  118  N.  C.  83, 
97  U.  S.  25,  24  U.  S.  (L.  ed.)  989;  24  S.  E.  1,  32  L.R.A.  123;  State  v. 
Stone  V.  Mississippi,  101  U.  S.  814,  Hill,  VJq  N.  C.  1139,  36  S.  E.  326, 
25  U.  S.  (L.  ed.)  1079;  California  50  L.R.A.  374;  Shelby  v.  Cleveland 
Reduction  Co.  v.  Sanitary  Reduction  Mill,  etc.,  Co.,  155  N.  C.  196,  71  & 
Works,  199  U.  S.  306,  26  S.  Ct.  100,  E.  218;  Ann.  Cas.  1912C  179,  36 
50  U.  S.  (L.  ed.)  204;  Adams  v.  Mil-  L.R.A.(N.S.)  488;  Harrington  ▼. 
waukee,  228  U.  S.  572,  33  S.  Ct.  610,  Providence,  20  R.  I.  233,  38  AtL  1, 
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rightfully  grant  to  boards  of  health  authority  to  employ  all  neces- 
sary mei^s  to  protect  the  public  health,  and,  if  necessary,  go  to  the 
extent  of  destroying  private  prc^rty  when  the  emergency  demands.^ 
Unwholesome  trades,  slaughterhouses,  operations  offensive  to  the 
senses,  the  burial  of  the  dead,  drainage,  the  deposit  of  powder,  and 
the  building  with  combustible  materials  in  thickly  settled  communi- 
ties, are  some  of  the  numerous  matters  to  which  the  police  power  has 
been  applied,  but  the  list  is  too  long  to  make  an  attempt  at  enumera- ' 
tion  practicable.'  Where  the  destruction  of  property  is  involved, 
however,  it  may  be  necessary  to  distinguish  between  the  exercise  of 
the  police  power  and  the  assertion  of  the  right  of  eminent  domain.* 
16,  Vital  Statistics. — ^While  not  always  obviously  referable  there- 
to, the  compilation  of  vital  statistics  primarily  pertains  to  the  subject 
of  health.  That  the  registration  of  births,  deaths,  marriages  and  the 
like  may  be  included  in  a  proper  exercise  of  the  police  power  is 
conceded.*  Accordingly,  the  state  may  require  a  physician  or  mid- 
wife to  report  to  the  proper  authority,  for  registration,  the  fact  of  a 
birth  which  has  come  under  his  or  her  observation.^®  But  a  statute 
requiring  an  investigation  and  notification  as  to  facts  not  necessarily 
or  naturally  coming  within  the  knowledge  of  the  attending  physician 
or  midwife — ^viz.,  whether  the  birth  is  legitimate  or  illegitimate — ^and, 
except  in  case  of  illegitimacy  the  full  name,  residence,  color  or  race, 
birthplace,  age,  and  occupation  of  the  father,  also  the  maiden  name 
in  full,  residence,  color  or  race,  birthplace,  age,  and  occupation  of 
the  mother,  the  number  of  this  child  of  the  mother,  and  the  number 
of  her  living  children,  has  been  held  to  be  unconstitutional  as  requir- 
ing the  physician  or  midwife  to  search  out  nonprofessional  informa- 
tion without  compensation,  and  as  being  not  a  valid  exercise  of  the 
police  power,  because  unnecessary,  unreasonable  and  arbitrary .^^ 

38  L.R.A.  305;  Ex  parte  Botts  (Tex.)    Law,  vol.  6,  pp.  477-479. 
154  S.  W.  221,  44  L.R.A.(NJS.)  629;       7.  Harrington  v.  Providence,  20  R. 
Ah  Urn  V.   Territory,  1   Wash.  156,  L  233,  38  Atl.  1,  38  L.R.A.  305 
24  Pac.  588,  9  L.R.A.  395;  State  v.       8.  See  infra,  par.  26.     See  Consti- 
Sharpless,  31  Wash.  191,  71  Pac.  737,  TumoifAL  Law,  vol.  6,  pp.  201,  202; 

96  A.  S.  R.  893;  Smith  v.  Spokane,  Eminent  Domaik,  vol.  10,  pp.  10,  35, 
55  Wash.  219,  104  Pac.  249,  19  Ann.  57-59,'  61-64,  79. 

Cas.  1220  and  note;  Lowe  v.  Conroy,  9.  State  v.  Boone,  84  Ohio  St.  346, 

120  Wis.  151,  97  N.  W.  942,  102  A.  95  N.  E.  924,  Ann.  Cas.  19l5C  683, 

S.  R.  983,  1  Ann.  Cas.  341  and  note,  39  LR.A.(N.S.)  1015. 

66  L.RA.  907;  Adams  v.  Milwaukee,  10.  Robinson   v.   Hamilton,   60   la. 

144  Wis.  371, 129  N.  W.  518,  43  L.R.A.  134,  14  N.  W.  202,  46  Am.  Rep.  63 ; 

(N.S.)   1066.  State  v.  Boone,  84  Ohio  St.  346,  95 

Note:  25  A.  S.  R.  889  N.  E.  924,  Ann.  Cas.  1912C  683,  39 

6.  Lowe  V.  Conroy,  120  Wis.  151,  L.RA.(N.S.)  1015  and  note. 

97  N.  W.  942,  102  A.  S.  R.  983,  1  11.  State  v.  Boone,  84  Ohio  St.  346, 
Ann.  Cas.  341  and  note,  66  L.R.A.  95  N.  E.  924,  Ann.  Cas.  1912C  683, 
907.     See  generally,  Constitutional  39  L.R.A.(N.S.)  1016. 
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17.  Dead  Humaa  Bodies. — The  care  of  dead  human  bodies  and  the 
disposition  of  them  by  burial  or  otherwise  is  so  closely  related  to 
the  health  and  general  welfare  of  a  community  that  the  business  x>f 
caring  for  and  disposing  of  such  bodies  may  be  regulated  by  license 
and  special  regulations  under  the  general  police  power  of  the  state.** 
The  danger  that  may  arise  from  the  body  of  a  person  who  has  died 
of  some  infectious,  contagious,  and  communicable  disease  or  otherwise 
is  to  some  extent  obviated  by  the  sanitary  regulations  of  local  boarda 
of  health ;  but  regulations  relating  to  the  ti-ansportation  of  dead  bod- 
ies, to  permits  for  burials  in  the  locality  where  the  person  has  died, 
and  to  the  compilation  of  vital  statistics  are  quite  inadequate  to  pro- 
tect the  health  and  general  welfare  of  a  community,  unless  the  person 
who  comes  into  immediate  contact  with  the  dead  body  and  upon 
whose  care  and  skill  the  public  arc  principally  dependent  in  prevent- 
ing the  spread  of  infection  or  contagion  and  protecting  the  health, 
good  order,  and  general  welfare  of  a  community,  is  selected  with  spe- 
cial reference  to  his  skill,  knowledge,  and  experience.  Again,  embalm- 
ing of  dead  bodies  is  done  for  reasons  having  special  reference  to 
their  preservation.  The  principal  reason  for  licensing  embalmers 
and  regulating  the  practice  of  embalming  is  to  determine  whether 
life  is  extinct  before  injecting  any  fluid  into  a  body,  and  to  observe 
the  sanitary  precautions  necessary  in  connection  with  the  special  work 
of  embalming.**  But,  while  the  work  of  an  embalmer  and  that  of 
an  undertaker  can,  in  most  instances,  in  the  interests  of  economy 
and  that  orderly  procedure  desirable  in  the  performance  of  such  work, 
be  done  by  the  same  person,  yet  the  public  health  does  not  require 
that  an  embalmer  be  an  undertaker,  or  that  an  undertaker  be  an 
embalmer.  The  business  of  undertaking  has  been  carried  on  for 
generations,  particularly  in  the  rural  districts,  by  persons  not  holding 
embalmers'  licenses  and  who  have  no  special  knowledge  of  the  work 
of  embalmers.  There  is  nothing  to  indicate  any  danger  to  public 
health  in  permitting  a  person  otherwise  qualified  to  carry  on  the 
business  of  undertaking  solely  because  he  is  not  a  licensed  embalmer. 
And  so  a  statute  providing  for  the  licensing  of  undertakers,  which 
in  effect  requires  that  the  person  licensecl  shall  have  a  knowledge 
of  embalming  as  well  as  of  undertaking  has  been  held  unconstitu- 
tional as  an  undue  interference  with  the  liberties,  privileges,  and 
rights  of  citizens.**    A  regulation  requiring  a  certificate  stating  the 

12.  La  Societa,  etc.  v.  San  Francisco,  197  N.  Y.  143,  90  N.  E.  451,  18  Ann. 

131  Cal.  169,  63  Pac.  174,  53  L.R.A.  Cbs.   474,   27   L.R.A.(N.S.)    528   and 

382;  State  v.  Rice,  115  Md.  317,  80  note. 

Atl.  1026,  Ann.  Cas.  1918A  1247  and  Note:  80  A.  S.  A.  234. 

note,  36  L.R.A.(N.S.)  344;  Wyeth  v.  IS.  People  v.  Ringe,  197  N.  Y.  143, 

Board  of  Health,  200  Mass.  474,  86  N.  90  N.  E.  451,  18  Ann.  Cas,  474,  27 

E.  925,  128  A.  S.  R.  439,  23  L.R.A.  L.R.A.(N.S.)   528. 

(N.S.)  147  and  note;  People  v.  Ring«,  14.  State  v.  Rice,  115  Md.  317,  80 
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cause,  of  death  beiiore  the  iesuaiice  of  a  burial  permit  is  reasonable, 
and  perhaps  necessary  for  the  purpose  of  furnishing  information  as 
to  the  causes  of  death,  not  only  for  the  detection  of  crime,  but  also 
to  prevent  the  spread  of  contagious  diseases.**  And  the  statutory 
duty  of  a  health  officer  to  issue  burial  permits  upon  certain  conditions 
does  not  require  the  issuance  of  such  permits  to  bury  in  a  cemetery 
tJbe  use  of  which  has  been  forbidden  by  the  municipality.**  But 
an  ordinance  prohibiting  the  interment  of  dead  bodies  within  the 
eity  limits,  which  is  not  uniform  in  its  operation,  must  be  held  to 
be  invalid.*^  A  state  board  of  health  may  be  empowered  to  make 
regulations  respecting  the  transportation  of  dead  bodies.  It  is  clearly 
a  power  in  the  interest  of  the  public  health.  Hence,  a  regulation  of 
such  a  board  providing  that  every  dead  body  must  be  accompanied 
by  a  person  in  charge,  who  must  present  a  transit  permit  from  the 
proper  health  authority,  giving  permission  for  the  removal,  and  show- 
ing the  nanae  and  age  of  the  deceased,  the  place  and  cause  of  death,  the 
point  to  which  the  body  is  to  be  shipped,  and  the  names  of  the  medical 
attendant  and  undertaker,  is  a  reasonable  regulation.  And  where 
the  transit  permit  does  not  comply  with  this  regulation  a  railroad 
company  may  refuse  to  carry  a  dead  body.*®  Regulation  of  crema- 
tories for  dead  human  bodies  is  sustained,  subject  to  the  usual  limita- 
tion that  the  regulation  must  have  a  reasonable  connection  with  the 
public  health.** 

18.  Water  and  Ice. — Health  authorities  may  be  empowered  to  reg- 
ulate water  supply  for  municipalities,  and  reasonable  regulations 
adopted  pursuant  to  such  a  grant  of  power  must  be  deemed  valid.*^ 
A  statute  empowering  a  state  board  of  health  to  prohibit  the  use  of 
water  or  ice  from  any  given  source  when,  in  the  opinion  of  the  board, 
the. use  thereof  endangers  the  public  health,  is  valid,  and  does  not 
oflfend  against  the  constitutional  provision  respecting  personal  liberty.* 
Fisl  ing;  fowling,  boating,  bathing,  skating,  taking  water  for  domes- 
tic or  agricultural  purposes  or  for  use  in  the  arts,  and  the  cutting  and 

Atl.  1026,  Ann.  Cas.  1913A  1247  and  54  L.R.A.  636. 

note,  36  L.RA..(N.S.)  344;  Wyeth  v,  18.  Note:  80  A.  S.  R.  234. 

Board  of  Health,  200  Mass.  474,  86  N.  19.  Abbey  Land,  etc.,  Co.  v.   San 

E.  925,  128  A.  S.  R.  439,  23  L.R,A.  Mateo  County,  167  Cal.  434,  139  Pac. 

(N.S.)  147;  State  v.  Ringe,  197  N.  Y.  1068,  Ann.  Cas.  1915C  804  and  note, 

143,  90  N.  E.  451, 18  Ann.  Cas.  474,  27  54  L.RA..(N.S.)  408. 

L.R.A.(N.S.)  528  and  note.  20.  State  Board  of  Health  v.   St. 

15.  Meyers  v.  Clarke,  122  Ky.  866,  Johnsbury,  82  Vt.  276,  73  Atl.  581, 
90  S.  W.  1049,  93  S.  W.  43,  5  L.R.A.  18  Ann.  Cas.  496  and  note,  23  L.R.A. 
(N.S.)  727  and  note.  (N.S.)  766  and  note. 

16.  Ijbl  Societa,  etc.  v.  San  Fian-  1.  State  Board  of  Health  ▼•  St. 
Cisco,  131  Cal.  169,  63  Pac.  174,  53  Johnsbury,  82  Vt.  276,  73  Atl.  581, 
L.R.A.  382.  18  Ann,  Cas.  496, 23  KR.A.(N.S.)  766. 

17.  Wygant  v.  McLauchlan,  39  Ore.  See  generally,  CoNSTia?imONAL  Law^ 
429,  64  Pac.  867,  87  A.  S.  R.  673,  vol.  6,  pp.  262,  263. 
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taking  of  ice,  are  lawful  and  free  upon  all  waters  of  the  state  or  on  such 
waters  to  which  a  party  lawfully  has  access.  Yet  all  of  these  avocations 
and  pursuits  may  be  restricted  or  prohibited  when  the  public  health 
demands  a  restriction  or  prohibition.*  The  right  to  prohibit  bathing 
is  particularly  clear  when  there  is  danger  of  the  pollution  of  waters 
used  for  domestic  purposes.'  So,  also,  the  deposit  of  sawdust  in  the 
waters  of  the  state  may  be  prohibited.^  And,  generally,  the  preser- 
vation of  streams  and  water  supply  is  a  proper  subject  for  the  exer- 
cise of  the  police  power  for  the  preservation  of  the  public  health.* 
19.  Health  Noisances  Generally. — Matters  constituting  nuisances 
are  obviously  within  the  health  power,*  and  abatement  tiiereof  is  one 
of  the  chief  powers  conferred  upon  boards  of  health,  either  by  the 
legislature  or  by  municipal  corporations.'  Where  express  power  is 
given  to  municipalities  to  abate  nuisances  and  to  establish  boards 
of  health  with  such  power  as  is  necessary  to  protect  the  community 
from  diseases,  there  can  be  no  doubt  that  boards  of  health  mav  be 
invested  with  power  to  abate  nuisances  dangerous  to  health.^  And 
even  where  the  authority  is  not  expressly  conferred  upon  the  munic- 
ipality, it  has  implied  power  to  pass  reasonable  ordinances  relative 
to  such  matters.*  Moreover,  such  powers  being  an  essential  part  of 
municipal  government,  their  delegation  to  boards  of  health  would 
seem  to  be  as  proper  where  they  are  merely  implied  as  where  they 
are  expressly  conferred  upon  the  municipality.  The  summary  abate* 
ment  of  a  nuisance  is  not  the  appropriation  of  private  property  to 
public  use.*®  Neither  is  it  taking  property  without  due  process  of 
law.**  Nor  does  it  deprive  the  owner  of  any  other  constitutional 
right.** 

2.  State  V.  GriflTin,  69  N.  H.  1,  39  353,  78  A.  S.  R.  679;  Shepard  v.  City 
Atl.  260,  76  A.  S.  B.  139,  41  L.R.A.  of  Seattle,  59  Wash.  363,  109  Pac. 
177  and  note;  State  v.  Morse.  84  Vt.  1067,  40  L.R.A.(N.S.)  647. 

387,  80  Atl.  189,  Ann.  Cas.  1913B  218  Note:  36  L.R.A.  603. 

and  note    34  L.R.A.(N.S.)   190.  7.  Board  of  Health  v.  KoUman,  156 

3.  Note:  Ann.  Cas.  1913B  224.  Ky.  351,  160  S.  W.  1052,  49  L.R.A. 

4.  State  V.  Griffin,  69  N.  H.  1,  39  (N.S.)  354;  Baker  v.  Boston,  12  Pick. 
Atl.  260,  76  A.  S.  R.  139,  41  L.R.A.  (Mass.)   184,  22  Am.  Dec.  421. 

177.  .  Notes :  23  Am.  Hep.  212  et  seq. ;  80 

5.  See  Drains  and  Sewbrs,  vol.  9,  A.  S.  R.  214^  24  LJt.A.(N.S.)  241; 
p.  679  et  seq.;  Waters.  1  Ann.  Cas.  345. 

6.  Northwestern  Fertilizing  Co.  v.  8.  Notes:  80  A.  8.  R.  213;  1  Ann. 
Hyde  Park,  97  U.  S.  659,  24  U.  8.  Cas.  345. 

(L.   ed.)    1036;   Nash   y.   District   of  9.  Baker  v.  Boston,  12  Pick.  (Mass.) 

Columbia,  28  App.  Cas.  (D.  C.)  598,  184,  22  Am.  Dec.  421. 

8  Ann.  Cas.  815 ;  Naccari  v.  Rappelet,  Note :  80  A.  8.  R.  213. 

119   La.   272,  44  So.   13,   13   L.R.A.  10.  Note :  80  A.  8.  R.  213,  217. 

(N.S.)    640;    Com.    v.    Roberts,    155  U.  State  v.  St.  Louis,  207  Mo.  354, 

Mass.  281,  29  N.  E.  522,  16  L.R.A.  105  S.  W.  748,  123  A.  8.  R.  376. 

400;  Garrett  v.  State,  49  N.  J.  L.  94,  Note:  80  A.  S.  R.  217. 

7  AU.  29,  60  Am.  Rep.  592;  Priehaid  12.  State  v.  St  Louis,  207  Mo.  354, 

V.  Morganton,  126  N.  C.  908,  36  S.  E.  105  S.  W.  743, 123  A.  S.  R.  376.    See 
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20.  Notice  and  Hearing  on  Question  of  Nuisance. — ^The  legislature 
may  confer  power  on  a  state  board  to  abate  a  nuisance  within  the 
territorial  limits  of  a  city,  whenever  such  nuisance  has  its  source  or 
origin  outside  of  the  city  limits.  Such  legislation  is  constitutional, 
and  it  is  often  very  necessary,  especially  where  the  local  board  of 
health  where  the  nuisance  has  its  origin  refuses  or  neglects  to  act. 
There  can  be  no  doubt  that  the  local  board  of  the  township  where 
the  nuisance  originates  has  ample  power  to  abate  such  nuisance, 
though  it  is  only  hazardous  to  the  health  of  individuals  residing 
in  another  township.  The  controversies  which  have  arisen  relative  to 
the  exercise  of  the  power  to  abate  health  nuisances  relate  mainly  to 
the  questions  whether  notice  to  the  property  owner  is  essential  before 
a  board  of  health  can  take  action,  and  whether  the  action  of  such 
board  is  conclusive  upon  the  question  of  nuisance.**  There  is  no 
doubt  that  notice  from  the  board  to  the  property  owner  before  any 
action  is  taken  may  be  required  by  statute.**  And  a  failure  to  give 
the  required  notice  will  render  the  board's  action  void.**  Indeed, 
decisions  are  to  be  found  to  the  effect  that  notice  to  the  person  to 
be  affected  is  prerequisite  to  any  action  on  the  part  of  a  board  of 
health  declaring  that  a  nuisance  exists  and  ordering  its  removal.  And 
even  if  the  statute  conferring  the  power  on  the  board  of  health  does 
not  require  notice,  it  has  been  held  that  notice  must  nevertheless 
be  given,  so  firmly  is' this  principle  established.  Some  of  the  authori- 
ties draw  a  distinction  between  cases  of  imminent  danger,  in  which 
situation  a  board  of  health  may  act  summarily  withqut  giving  notice, 
and  cases  where  the  necessity  for  immediate  action  does  not  exist, 
in  which  case  a  judgment  must  be  had  as  the  result  of  a  trial  before 
a  regularly  authorized  tribunal,  in  a  proceeding  to  which  the  person 
whose  rights  are  to  be  affected  is  a  party.  It  is  undoubtedly  better 
practice  for  a  board  to  give  notice  before  proceeding  to  abate  a  nui- 
sance, particularly  in  ordinary  cases.  Boards  of  health,  and  the  like 
boards,  act  summarily,  however,  and  it  has  not  been  usual  any- 
where to  require  them  to  give  a  hearing  to  any  person  before  they 
can  exercise  their  jurisdiction  for  the  public  welfare.*^ 

21.  Conclttsiveness  of  Finding  of  Nuisance. — ^The  authorities  are 
unanimous  in  holding  that  a  finding  by  health  authorities  that  a 
nuisance  exists  in  any  particular  case  is  not  conclusive,  and  that  the 
courts  may  review  the  action  of  the  health  officers  and  determine 
for  themselves  the  question  of  nuisance.*^  The  usual  form  of  expres- 
sion is  that  the  power  to  prevent  and  abate  nuisances  does  not  author- 

CoNSnTOTlONAL  Law,  vol.  6,  p.  480.  15.  Note:  80  A.  S.  R.  217. 

And  see  generally,  Nuisances.  16.  See  Constitutional  Law,  vol. 

13.  Note:  80  A.  S.  R.  216  et  seq.  6,  p.  280.    See  also  sapra,  par.  13. 

14.  People  V.  Board  of  Health,  140  17.  Notes:    23   Am.   Rep.   212;    80 
N.  Y.  1,  35  N.  E.  320,  37  A.  S.  R.  522,  A.  S.  R.  221.    See  Nuisances. 

23  L.R.A.  481. 
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and  is  therefore  subject  to  regulations  in  the  interest  of  health,  where 
it  is  such  as  naturally  to  be  liable  to  create  a  nuisance  unless  sub- 
jected  to  special  regulations,  whether  it  is  so  conducted  as  in  fact 
to  create  a  nuisance  or  not.^^  But  health  authorities,  having  power 
to  abate  nuisances  ordinar;ily,  may  not  absolutely  prohibit  a  lawful 
business  not  necessarily  a  nuisance.  They  may  not,  under  the  claim 
of  exercising  the  police  power,  substantially  prohibit  a  lawful  trade, 
unless  it  is  so  conducted  as  to  be  injurious  or  dangerous  to  the  public 
health.^'  Of  course,  restrictions  and  regulations  respecting  the  con- 
duct of  business  must  be  uniform,  and  the  obligations  or  burdens 
must  be  on  all  of  the  same  class  alike.^^  Under  a  general  power 
to  make  such  regulations  as  are  necessary  to  preserve  and  protect 
the  public  health,  a  board  of  health  has  no  power  to  license  certain 
business.**  No  doubt  such  power  may  be  conferred,**  but  it  has 
been  held  that  the  granting  of  licenses  should  not  rest  in  the  mere 
caprice  of  the  board,  for  this  would  confer  power  to  give  special 
privileges  to  some  citizen  not  belonging  to  all.*'  The  power  of  the 
state  to  forb'id  the  distribution  of  samples  of  medicine  from  house 
to  house,  has  been  sustained.*® 

24.  Sanitary  Condition  of  Buildings. — The  regulation  of  the  safety 
and  sanitary  condition  of  buildings  in  cities  is  one  of  the  chief  powers 
now  conferred  upon  municipal  boards  of  health,  and  their  orders 
under  such  powers  are  almost  uniformly  sustained.**  Again,  pro- 
visions looking  to  the  protection  of  health  and  safety  concerning 
hotel  and  boarding  establishments  are  a  valid  exercise  of  the  police 
power,  provided,  always,  that  they  are  reasonable.*®     A  regulation 

Rep.  130;  State  v.  Zeno,  79  Minn.  80,  50  L.R.A.(N.S.)   421.     See  generally, 

81  N.  W.  748,  79  A.  S.  R.  422,  48  Constitutional  Law,  vol.  6,  p.  397 

L.R.A.    88;    Town    of    Kosciusko    v.  et  seq. 

Slbmberg,  68  Miss.  469,  9  So.  297,  12  16.  Note:  80  A.  S.  R.  227. 

L.R.A.  528.  16.  Newton  v.  Joyce,  166  Mass.  83, 

12.  State  V.  Orr,  68  Conn.  101,  35  44  N.  E.  116,  55  A.  S.  R.  385. 
Ati.  770,  34  L.R.A.  279;  Watertown  Note:  80  A.  S.  R.  227. 

V.  Mayo,  109  Mass.  315,  12  Am.  Rep.  17.  Note:  80  A.  S.  R.  227. 

694.  18.  Ayres  v.  State,  178  Ind.  453,  99 

13.  Town  of  Greensboro  v.  Efaren-  N.  E.  730,  Ann.  Cas.  1915C  549 ;  State 
reich,  80  Ala.  579,  2  So.  725,  60  Am.  v.  Cray,  85  Vt.  99,  81  Atl.  450, 
Rep.  130;  People  v.  Berrien  Circuit  36  L.R.A.(N.S.)  630.  See  generally, 
Judge,  124  Mich.  664,  83  N.  W.  594,  Drugs  and  Druggists,  yoI.  9,  p.  70L 
83  A.  S.  R.  352,  50  L.R.A.  493;  Town  19.  Bonbright  v.  Schotttler,  127  Fed. 
of  Kosciusko  v.  Slomberg,  68  Miss.  320,  64  C.  C.  A.  212,  1  L.R.A.(N.S.) 
469,  9  So.  297,  12  L.R.A.  528;  State  1091;  Metzger  v.  Markham,  38  App. 
V.  Taft,  118  N.  C.  1190,  23  S.  E.  970,  Cas.  (D.  C.J  383,  Ann.  Cas..  1913C 
54  A.  S.  R.  768,  32  L.R.A.  122.  597  and  note;  Hubbell  v.  Higgins,  148 

Note :  80  A.  S.  R.  224.  la.  36, 126  N.  W.  914,  Ann.  Cas.  1912B 

14.  People  V.  Berrien  Circuit  Judge,  822  and  note. 

124  Mich.  664,  83  N.  W.  594,  83  A.       Note :  80  A.  S.  R.  225. 
S.  R.  352,  50  L.R.A.  493;  Vicksburg       See  also  Buildings,  vol.  4,  p.  398. 
V.  Mullane,  106  Miss.  199,  63  So.  412,       20.  Note:   17   L.R.A.(N.S.)    486. 
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providing  for  the  inspection  of  hotels  and  requiring  an  inspection 
fee  to  be  paid  by  the  innkeeper  or  hotel  keeper  to  cover  the  cost 
of  such  inspection,  and  classifying  hotels  according  to  the  number 
of  rooms  they  contain  for  the  purpose  of  fixing  the  amount  of  the 
fee,  has  been  upheld.* 

V.  Communicable  Diseases 

25.  Generally. — The  power  of  the  legislature  to  prevent  the  intro- 
duction and  spread  of  infectious  and  contagious  diseases  cannot  be 
questioned.  All  property  in  the  state  is  held  subject  to  the  reason- 
able supervision  of  legislative  authority,  to  an  extent  necessary  to 
the  reasonable  preservation  of  the  public  health.*  Accordingly,  health 
authorities  frequently  are  empowered,  and  it  is  made  their  duty, 
to  execute  such  sanitary  regulations  as  may  be  considered  expedi- 
ent to  prevent  the  outbreak  of  cholera,  smallpox,  yellow  fever,  scar- 
let fever,  diphtheria,  and  other  epidemic  and  communicable  disease .• 
It  cannot  successfully  be  asserted  that  the  power  of  boards  of  health 
to  adopt  rules  and  by-laws  subject  to  the  provisions  of  the  law  by 
which  they  are  created,  and  in  harmony  with  other  statutes  in 
relation  to  the  public  health,  in  order  that  the  outbreak  and  spread 
of  contagious  and  infectious  diseases  may  be  prevented,  is  an  im- 
proper delegation  of  legislative  authority.*  It  is  a  well  recognized 
fact  that  public  schools  in  the  past  have  been  the  means  of  spread- 
ing contagious  diseases  throughout  an  entire  community.  They  have 
been  the  source  from  which  diphtheria,  scarlet  fever,  and  other  con- 
tagious diseases  have  carried  distress  and  death  into  many  families. 
Therefore,  there  can  be  no  substantial  argument  advanced  adverse 
to  the  reasonableness  of  a  rule  or  order  of  health  officials  which  is 
intended  and  calculated  to  protect,  in  a  time  of  danger,  all  school 
children,  and  the  families  of  which  they  form  part,  from  infectious 
diseases.* 

26.  Taking,  Destmctioii,  and  Dfeinfection  of  Property. — ^Measures 
for  the  preservation  and  protection  of  the  public  health  may  go  even 
to  the  extent  of  taking  and  destroying  the  property  of  individuals .• 
Boards  of  health  may  be  empowered  to  destroy  property  whea  it 

1.  State  V.  McFarland,  60  Wash.  98,  Ky.  351,  160  S.  W.  1052,  49  L.R.A. 
110  Pac.  792,  140  A.  S.  R.  909.    See    (N.S.)  354. 

Inkeeeperb.  6,  Stull  v.  Reber,  215  Pa.  St.  156, 

2.  Blue  V.  Beach,  155  Ind.  121,  56  64  Atl.  419,  7  Ann.  Cas.  415;  State 
N.  E.  89,  80  A.  S.  R.  195,  50  L.R.A.  v.  Speyer,  67  Vt.  502,  32  Atl.  476, 
64.  48  A.  S.  R,  832,  29  L.R.A.  573.    See 

Note:  26  L.R.A.  727.  generally.  Schools. 

3.  Blae  v.  Beach,  155  Ind.  121,  56  6.  Savannah  v.  Mulligan  95  6a.  323, 
N.  E.  89,  80  A.  S.  R.  195,  50  L.R.A.  22  S.  E.  621,  51  A.  S.  R.  86,  29 
64.  L.R.A.  303;  Pearson  v.  Zehr,  138  111. 

4.  Board  of  Health  v.  KoUman,  156  48,  29  N.  E.  854,  32  A.  S.  R.  113; 
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constitutes  a  danger  to  the  health  of  the  public'  But  the  exercise 
of  judgment  or  discretion  in  determining  whether  property  shall  be 
destroyed  or  not  cannot  lawfully  be  delegated  by  a  boaid  of  health 
to  an  officer  or  agent.®  So,  if  a  board  of  health  provides  for  the 
erection  of  a  pesthouse,  and  thereby  destroys  the  value  of  private 
property  which  amounts  to  a  taking  thereof,  such  act  cannot  be  per- 
mitted to  stand,  unless  shown  to  have  been  expressly  authorized.  The 
distinction  must  be  kept  in  view  between  the  exercise  of  the  police 
power  whereby  private  property,  contaminated  with  a  dangerous 
disease  is  summarily  destroyed,  and  that  whereby  private  property, 
itself  not  dangerous  to  the  public,  is  directly  injured.  The  latter 
act  cannot  be  legally  done.*  Again,  in  the  absence  of  express  statu- 
tory authority,  a  board  of  health  has  no  right  to  take  possession  of 
a  dwelling  house  and  its  furniture  without  the  consent  and  to  the 
exclusion  of  the  owner  and  use  the  house  as  a  hospital.*®  And  it 
has  been  held  that  a  statute  providing  that  the  board  of  health  of  a 
municipality  shall,  in  case  of  pestilence  or  epidemic  disease,  take 
such  measures  and  do,  and  order,  and  cause  to  be  done,  such  act^^, 
for  the  preservation  of  the  public  health,  as  they  may  in  good  faith 
deem  the  public  safety  and  health  to  demand,  makes  it  the  duty 
of  such  board  to  award  compensation  for  direct  damages  growing 
out  of  the  action  of  the  board  in  using  a  hotel  for  a  hospital  during 
an  epidemic  of  smallpox  therein,  and  in  destroying  infected  prop- 
erty, and  in  causing  the  burial  of  smallpox  patients.**  In  these 
connections  the  distinction  between  the  powers  of  police  and  eminent 
domain  should  be  distinguished.**  Reasonable  requirements  respect- 
ing the  disinfection  of  clothing,  goods  and  premises  that  have  been 
exposed  to  the  contamination  of  communicable  disorders,  have  uni- 
formly been  upheld  by  the  courts.  Where  the  board  of  health  is 
invested  by  the  legislature  with  the  power  to  make  regulations  neces- 
sary for  the  health  and  safety  of  the  inhabitants,  extending  to  all 
persons,  goods  and  effects  arriving  in  vessels,  it  may  determine  that 
certain  articles,  on  account  of  their  liability  to  convey  infection  and 

Sings  V.  Joliet,  237  111.  300,  86  N.  E.  30  So.  36,  87  A.  S.  R.  54, 

663,   127   A.    S.    B.   323,   22   L.R.A.  Note:  80  A.  S.  R.  232. 

(N.B.)  1128;  New  Orleans  v.  Charon-  9.  Anable   v.   Montgomery   County, 

lean,  121  La.  890,  46  So.  911,  126  34  Ind.  App.  72,  71  N.  E.  272,  107 

A.  S.  R.  332,  15  Ann.  Cas.  46,  18  A.  S.  R.  173. 

L.R.A.(N.S.)    368;  Prichard  v.  Mor-  10.  Spring  v.  Hyde  Park,  137  Mass. 

ganton,  126  N.  C.  908,  36  S.  E.  353,  554,  50  Am.  Rep.  334. 

78  A.  S.  R.  679.    See  Constitutional  11.  Safford    v.    Detroit    Board    of 

Law,  vol.  6,  p.  477  et  seq.  Health,  110  Mich.  81,  67  N.  W.  1094, 

7.  Savannah    v.    Mulligan,   95    Ga.  64  A.  S.  R.  332,  33  L.RA.  300. 
323,  22  S.  E.  621,  51  A.  8.  R.  86,  12.  See  CoNSTrroriONAL  Law,  vol. 
29  L.B.A.  303.  6,  pp.  201,  202;  Eminent  Domain, 

Note:  80  A.  S.  R.  231.  vol.  10,  pp.  10,  35,  57-59,  61-64,  79. 

8.  Barrett  v.  Mobile,  129  Ala.  179, 

1286 


12  R.  C.  L.  HEALTH  §  27 

the  impossibility  of  ascertaining  their  history  and  where  they  have 
been  originally  collected,  shall  always  be  subjected  to  disinfection, 
at  least  externally  in  the  bales  in  which  they  are  imported,  and  that 
such  a  precaution  is  necessary  before  they  are  delivered  to  the  import- 
ers for  distribution  among  the  inhabitants.^' 

27.  Compulsory  Vaccination  Generally. — It  is  a  valid  exercise  of 
the  police  power  and  no  infringement  of  constitutional  guaranties 
to  require  all  members  of  the  community  to  submit  to  vaccination 
subject  to  a  penalty  for  failure  so  to  do.^^  Indeed,  the  courts  are 
not  concerned  with  the  question  of  the  efRcacy  of  this  treatment, 
nor  with  considerations  relative  to  its  necessity  and  propriety  as  a 
police  regulation,  except,  perhaps,  in  those  cases  where  an  abuse 
of  power  is  plefided  and  shown.  The  treatment  may  be,  as  claimed 
by  some,  a  gross  interference  with  individual  liberty,  or,  as  claimed 
by  others,  a  certain  preventive  of  a  much  dreaded  disease,  and  the 
spread  of  the  same,  and  therefore  a  great  public  benefactor.  The 
question  is  one  which  the  legislature  or  boards  of  health,  in  the 
exercise  of  the  powers  conferred  upon  them,  must  in  the  first  instance 
determine,  as  the  law  aflfords  no  means  for  the  question  to  be  subjected 
to  a  judicial  inquiry  or  determination.^*  This  is  in  harmony  with 
the  general  rule  that  the  exercise  of  the  police  power  is  a  matter  rest- 
ing in  the  discretion  of  the  legislature,  or  the  board  or  tribunal  to 
which  the  power  is  delegated,  in  the  exercise  of  which  power  the 
courts  will  not  interfere,  except  where  the  regulations  adopted  for 
that  purpose  are  arbitrary,  oppressive,  and  unreasonable.**  Nearly 
every  state  of  the  Union  has  statutes  to  encourage  or,  directly  or 
indirectly^  to  require  vaccination,  and  this  is  true  of  most  nations  of 
Europe.  It  is  required  in  nearly  all  the  armies  and  navies  of  the 
world.  Vaccination  has  been  compulsory  in  England  since  1854,  and 
the  act  of  1898  requii:es  every  child  born  in  England  to  be  vaccinated 

13.  Train  V.  Boston  Difiinfectiug  Co.,  Notes:  47  A.  S.  R.  546;  78  A.  S. 
144  Mass.  523,  11  N.  E.  929,  59  Am.  R.  242;  80  A.  S.  R.  230;  17  L.R.A. 
Rep.  113.  (N.S.)    709;   10   Ann.   Cas.   882;   14 

14.  Morris  v.  Columbus,  102  Ga.  792,   Ann.  Cas.  945. 

30  S.  E.  850,  66  A.   S.  R.  243,  42  See  generally,  CoiysTiTUTiONAL  Law, 

L.R.A.  175;  Blue  v.  Beach,  155  Ind.  vol.  6,  p.  483. 

121,  56  N.  E.  89,  80  A.  S.  R.  195,  15.  Morris  v.  Columbus,  102  Ga.  792, 

50    L.R.A.    64;    O'Brien    v.    Cunard  30   S.  E.  850,  66  A.  S.   R.  243,  42 

Steamship  Co.,  154  Mass.  272,  28  N.  L.R.A,  175;  Blue  v.  Beach,  155  Ind. 

E.  266,  13  LJa.A.  329,  holding  that  a  121,  56  N.  E.  89,  80  A.  S.  R.  195, 

passenger  may  be  vaccinated  by  the  50  L.R.A.  64;  State  v.  Zimmerman,  86 

siiip's    surgeon  J    Com.    v.    Pear,    183  Minn.  353,  90  N.  W.  783,  91  A.  S.  R. 

Mass.  242,  66  N,  E.  719,  67  L.R.A.  351, 58  L.R.A.  78.    See  generally,  CON- 

935;  State  v.  Hay,  126  N.  C.  999,  35  stitutional  Law,  vol.  6,  p.  114. 

S.  E.  459,  78  A.  S.  R.  691,  49  L.R.A.  16.  State  v.  Zimmerman,  86  Minn. 

588;  Thomas  v.  Mason,  39  W.  Va.  526,  353,  90  N.  W.  783,  91  A.  S.  R.  351, 

20  S.  E.  580,  26  L.R.A.  727  and  note.  58  L.R.A.  78. 
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within  six  month%of  ite  birth.  It  became  compulsory  in  Bavaria 
in  1807;  Denmark,  1810;  Sweden,  1814;  Wiirtemburg,  Hesse  and 
other  German  states,  1818;  Prussia,  1835;  Rumania,  1874;  Hun- 
gary, 1876,  and  Servia,  1881.  It  is  aided,  encouraged,  and  to  some 
extent  compelled  in  the  other  European  nations.^^  In  America,  how- 
ever, it  seems  never  to  have  been  determined  whether  a  person  may 
be  compelled  absolutely  to  submit  to  vaccination,  as  distinguished  from 
the  compulsion  of  fine  and  imprisonment.*®  It  is  a  valid  exercise 
of  police  power  to  delegate  to  local  boards  of  health  authority  to 
require,  under  penalty,  the  vaccination  of  all  citizens  when  it  may 
be  deemed  necessary  to  the  public  health  and  safety ;  and  such  neces- 
sity arises  when  smallpox  is  present  in  a  community,  or  its  appear- 
ance may  be  reasonably  apprehended.**  But  while  the  legislature 
in  the  exercise  of  the  police  power  may  provide  for  compulsory  vac- 
cination and  establish  penalties  for  its  enforcement,  yet  such  power 
must  be  exercised  in  a  reasonable  manner,  and  it  is  a  sufficient  excuse 
for  noncompliance  with  the  law  that  the  condition  of  a  person's 
health  is  such  that  it  would  be  dangerous  to  submit  to  vaccination. 
The  burden  of  proving  such  a  defense  is  upon  the  person  who  sets 
it  up,  and  is  a  fact  to  be  found  by  the  jury.  An  ordinance  requir- 
ing compulsory  vaccination  is  not  vitiated  by  failure  to  except  from 
its  operation  persons  whose  health  is  such  that  it  would  be  unsafe 
for  them  to  submit  to  vaccination.*®  It  has  been  held  that  a  munic- 
ipal corporation  is  not  liable  to  a  citizen  who  may  sustain  damage 
from  impure  vaccine  matter  administered  to  him  by  municipal  oflBcers 
or  agents  in  the  enforcement  of  an  ordinance  requiring  citizens  to 
submit  to  vaccination.* 

28.  Vaccination  of  School  Children. — The  question  whether  the 
vaccination  of  children  may  be  required  as  a  condition  precedent  to 
their  right  to  attend  schools,*  has  been  much  discussed  by  the  courts. 
The  authorities  are  not  entirely  uniform  on  the  subject,*  but  as  a 

17.  Viemeister  v.  White,  179  N.  Y.   N.  C.  999,  35  S.  E.  459,  78  A.  S.  R. 
235,  72  N.  E.  97,  103  A.  S.  R.  859,   691,  49  L.R.A.  588. 

1  Ann.  Cas.  334,  70  L.R.A.  796;  Duf-  20.  State  v.  Hay,  126  N.   C.  999, 

field  V.  WiUiamsport  School  Dist.,  162  35  S.  E,  459,  78  A.  S.  R.  691,  49 

Pa.  St.  476,  29  AU.  742,  25  L.R.A.  L.R.A.  588. 

152.  1.  Wyatt  v.  Rome,  105  Ga.  312,  31 

18.  Note:   17   L.R.A.(N.S.)    709.  S.  E.  188,  70  A.  S.  R.  41,  42  A.  S.  R. 

19.  Jacobson  v.  Massachusetts ,  197  180.     See  generally,  Municipal  Cor- 
U.   S.  11,  25  S.   Ct  358,  49' U.   S.  porations. 

(L.  ed.)  643,  3  Ann.  Cas.  765;  Morris       2.  People  v.  Chicago  Board  of  Edn- 

V.  Columbus,  102  Ga.  792,  30  S.  E.  cation,  234  HI.  422,  84  N.  B.  1046, 

850,  66  A.  S.  R.  243,  42  L.R.A.  175;  14   Ann.   Cas.   943,  17  L.R.A.(N.S.) 

Com.  V.  Jacobson,  183  Mass,  242,  66  709;   State  v.  Zimmerman,  86  Minn. 

N.   E.   719,   67  L.R.A.   935,  affirmed  353,  90  N.  W.  783,  91  A.  S.  R.  351, 

197  U.  S.  11,  25  S.  Ct.  358,  49  U.  58  L.R.A.  78. 
S.    (L.  ed.)    643;   State  ▼.  Hay,  126 
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rale  such  requiremente  have  been  sustained.'  Again,  statutes  author- 
ising boards  of  educati<m,  or  the  health  authorities,  to  require  vacci- 
nation as  a  prereqiBsite  to  attendance  upon  the  public  schools,  have 
been  almost  uniformly  upheld  and  sustained  by-  the  courts,  as  a 
reasonable  and  proper  exercise  of  the  police  power.^  Furthermore, 
the  power  of  local  boards  of  health  or  education  to  refuse  admission 
of  unvaecinated  children  to  public  schools  during  an  existing  or 
apprehended  epidemic  of  smallpox  seems  to  be  settled ;  ^  though 
where  not  so  authorized  by  stattite  their  power  in  the  premises  has 
been  denied  in  the  absence  of  the  actual  existence  of  smallpox  in 
the  community  or  its  reasonable  probability,*  and  the  occasional  recur- 
rence of  smallpox  in  a  city  has  been  held  not  to  present  an  emergency 
for  which  the  health  authorities  may  make  and  enforce  rules  not 
prescribed  or  api»roved  by  the  legislative  authority  of  the  city.'  Gen- 
erally express  power  to  require  the  vaccination  of  school  children 
is  not  necessary,  but  may  be  implied  from  discretionary  power  to  take 
all  proper  measures  to. safeguard  the  public  health.^ 

29.  Quarantuie  Regulattens* — One  of  the  most  important  of  all 
health  regnlations  is  thi^  directed  to  the  exclusion  of .  communicable 
diseases  and  the  keeping  of  such  diseases,  when  they  have  once  gained 
an  entrance,  ^thin  the  smallest  possible  limits,  and  providing  for 
tiie  establishment  and  enforcement  of  regulations  by  which  their 
general  dissemination  shall  be  prevented  and  their  continued  exist- 

8.  Biasett  v.  Davisoo,  OS  Conn.  183,  tee,  137  N.  C.  68,  49  S.  E.  46,  2  Ann. 
32  Atl.  348,  39  LJI.A.  251;  Blue  v.   Cas.  340. 

Beach,  155  Ind.  121,  56  N.  E.  89,  80       6.  Potts  v.  Breen,  167  111.  67,  47 
A.  S.  E.  105,  60  L.R.A.  64;  State  v.  N.  E.  81,  5^  A.  S.  K.  262,  39  L.R.A. 
Zimmernuoi,  B6  Minn.  353,  90  N.  W.  152;  People  v.  Chicago  Board  of  Edu- 
783;  91  A,  S.  R.  351,  58  LJl.A.  78;   oation,  234  lU.  422,  84  N.  E.  1046,  14 
Yiemeister  v.  White,  179  N.  Y.  235,  Ann.  Cas.  943,  17  L.R.A.(N.S.)  709; 
72  N.   E.  97,   103   A.   S.   R.   859,   1   Mathews  v.  Kalamazoo  Board  of  Edu- 
Ann.  Cas.  334  and  note;  State  v.  Bar-  cation,  127  Mich.  530,  86  N.  W.  1036, 
berton  Board  of  Education,  76  Ohio   54  L.R.A.  736;  State  v.  Burdpre,  95 
St.  297,  81  N.  E.  568,  10  Ann.  Cas.   Wis.  390,  70  N.  W.  347,  60  A.  S.  R. 
879;  Duffield  ▼.  Williamsport  School   123,  37  L.R.A.  157. 
Dist.,  162  Pa.  St.  476,  29  Atl.  742,  25       Note :  1  Ann.  Cas.  337. 
L.R.A.  152  and  note;  Stull  v.  Reber,       J;  P^^Pl/  ^;,^^^o'o^^«?*^^f^J?^^^^^^^ 
215  Pa.  St.  156,  64  Atl.  419,  7  Ann!  ?*t^<>?'  234  111.  422,  84  N    E.  1046 
Cas    415  ^^'  '  L.R.A.(N.S.) 

^o^A  h'^Ii^ ''^^rp''?'  oi^^'S?-.^^^'  8-  Blue  V.  Beach,  155  Ind.  121,  56 
32  AtL  348,  29  I-R-A    251;  State  v    j^   ^   ^^  g^  ^.  s/r.  jgg^  50  L.R.A. 

Barberton    Board    of    Educ^^^^^       76  C4;  State  v.  Zimmerman,  86  Minn.  353, 

Ohio  St.  297,  81  N.  E,  568,  10  Ann.  90  N.  W.  783,  91  A.  S.  R.  351,  58 

Cas.  879  and  note.  l  ra..  78 ;  State  v.  Cole,  220  Mo.  697, 

5.  Blue  V.  Beach,  155  Ind.  121,  56  119  g.  w.  424,  22  L.RAl.(N.S.)  986; 

N.  E.  89,  80  A.  S.  R.  195,  50  L.R.A.  Hotchins  v.  Durham  School  Committee, 

04;  State  v.  Cole,  220  Mo.  697,  119  137  N.  C.  68,  49  S.  B.  46,  2. Ann.  Cas. 

S.    W.    424,    22    L.R.A.(N.S.)    986;  340, 
Hutohins  v«  Durham  Sehool  Commit-       Note:  1  Ann.  Cas.  337. 
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ence  rendered  improbable  or  impossible.  Power  to  make  quarantine 
regulations  is  one  of  the  most  frequent  powers  conferred  upon  boards 
of  health.  Such  regulations  constitute  a  proper  exercise  of  the  police 
power.*  Under  this  power  regulations  may  be  adopted  which  pro- 
vide for  the  isolation  of  persons  who  have  infectious  and  contagious 
diseases,  and  which  prevent  persons  so  affected  from  coming,  or  which 
prohibit  infected  goods  from  being  carried,  within  the  jurisdiction, 
of  the  board.^*  It  is  common  knowledge  that  contagious  diseases 
may  be  communicated  by  those  who  have  been  exposed  (to  the  disease; 
and  it  is  the  common  practice  for  the  health  authorities  to  detain 
all  such  persons  from  going  abroad  so  long  as  the  danger  of  contagion 
is  imminent  from  those  who  have  been  exposed.^*  A  health  board 
may  quarantine  a  whole  house  occupied  by  persons  sick  with  the 
smallpox,  even  though  well  persons  are  also  confined  in  the  liouse, 
until  the  quarantine  is  raised.**  But  there  can  be  no  lawftd  isolation 
unless  the  person  has  been  exposed  to  disease.**  While  the  powers 
of  boards  are  very  extensive  and  will  be  upheld  whenever  possible, 
and  every  presumption  is  indulged  to  sustain  the  validity  of  their 
action,*^  their  powers  are  not  absolute.  To  sustain  a  qufLrontine  the 
emergency  must  actually  exist.  And  while,  under  orcUnarj  ciroum* 
stances,  courts  will  not  undertake  to  review  the  finding  of  health 
auth6rities  that  the  emergency  does  exist  and'  that  the  quacantine 
is  necessary,  yet  the  health  authorities  are  not  the  final  and  conchi- 
sive  judges  of  the  necessity  for  the  establishment  of  a  quarantine 
in  all  cases.*'  It  has  been  contended  that,  in  the  exercise  of  this 
power,  Congress  may  so  completely  cover  the  subject  of  health  and 
quarantine  regulations  as  to  leave  the  states  no  opponuxjityfor  further 
action,  and  therefore  that  the  national  authority  may  entirely  exclude 
the  state  authority.  Whether  this  is  true  or  not  is  at  present  of  little 
importance,  for  Congress  instead  of  prohibiting  state  action  has  stim- 
ulated and  adopted  it,  and  has  for  itself  disclaimed  all  wish  to  act, 
except  when  the  state  regulation  and  action  prove  inadequate.    But 

9.  State   V.   Racskowski,   86    Conn.       Notes:  80  A  8.  R.  227;  26  LJtA. 
677,   86   Atl.    606,   Ann.   Cas.   1914B   489. 

410,  45  L.R.A.(N.S.)  580;  Compagnie  11.  State  v.  Racskowski,  86  Conn. 

Francaise  de  Navigation  a  Vapeur  v.  677,   86  Atl.   606,   Ann.   Cas.   1914B 

State  Board  of  Health,  51  La.  Ann.  410,  45  L.R.A.(N.S.)    580;  Whiddeu 

645,  25  So.  591,  72  A.  S.  R.  458,  56  v.  Cheever,  69  N.  H.  142,  44  Atl.  908, 

L.R.A.    795;    Hurst   v.    Warner,   102  76  A.  S.  R*  154. 

Mich.  238,  60  N.  W.  440,  47  A,  S.  R.  12.  Note :  80  A.  S.  R.  227. 

525,  26  L.R.A.  484  and  note;  In  re  13.  In  re  Smith,  146  N.  Y.  68,  40 

Smith,  146  N.  Y.  68,  40  N.  E-  497,  N.  E.  497,  48  A.  S.  R.  769,  28  L.R.A. 

48  A.  S.  R.  769,  28  L.R.A.  820.  820. 

Notes:  47  A.  6.  R.  541;  80  A.  S.  14.  State  v.  Racskowski,  86  Conn. 

R.  227  677,   86   Atl.   606,   Ann.   Cas.   1914B 

10.  Wilson  ▼.  Alabama,  etc.,  R.  Co.,  410,  45  L.R.A.(N.S.)  580. 
77  Miss.  714,  28  So.  567,  78  A.  S.  Note :  80  A.  S.  R.  228. 

R.  543,  52  L.R.A.  357.  15.  Note:  80  A*  S.  R.  22a. 
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tte  authority  of  the  state  i^,  nevertbeleBSy  to  soitie  extent  limited  by 
the  national  conslitutioa.  Its  action  is  oot  nei*e$8arily  invalid  because 
it  may  affect  comioeree  with  foreign  nations  or  among  the  states. 
It  must  not,  however,  unnecessarily  interfere  with  such  commerce, 
and  it  cannot,  under  pretense  of  adopting  quarantine  regulations  or  * 
health  laws,  regulate  or  prohibit  conunerce  in  a  way,  or  to  an  extent, 
not  required  for  the  preservation  or  promotion  of  the  public  health.^^ 
When  quarantine  regulations  provide  for  the  disinfection  of  goods 
or  of  a  vessel  which  has  probably  been  exposed  to  contagion,  the 
services  rendered  may  be  regarded  as  for  the  benefit  of  such  goods  or 
vessel,  because  from  sueh  services  they  are  relieved  from  the  suspicion 
of  being  dangerous,  asd  are  exonerated  from  further  detention  and 
purification,  and  the  charge  for  the  services  so  performed  may  be 
imposed  on  the  owner  of  the  property,  or  a  lien  may  be  created, 
upon,  such  preqpeirty  for  the  amount  of  such  charges.^' 

30.  Liability  for  Enforcement  of  Quarantiae. — ^An  incorporated 
board  of  health,  which  has  power  to  sue  and  be  sued,  is  invested  with 
public  functions,  and  thd  duties  it  owes  are  to  the  public,  and  there- 
fore if  it  does  not  aot  maliciously  or  wilfully,  it  is  not  liable  for 
damages  resulting  from  its  enforcement  of  quarantine  r^ulations, 
unless  it  is  made  liable  by  statute.^^  In  so  far  as  a  municipality  under- 
takes the  duty  of  making  and  enforcing  quarantine  regulations  and 
other  laws  for  the  promotion  of  the  public  health,  it  is  in  the  per- 
formance of  governmental  functions,  and  its  officers  are  not  agents 
for  whose  action  or  inaction  it  is  answerable.^*  Unless  expressly 
made  so  by  statute,  a  city  is  not  liable  for  the  expense  of  caring  for 
the  sick  in  the  enforcement  of  quarantine  regulations,  when  such 
persons  are  not  paupere.-"  Again,  health  officers  are  not  personally 
liable  for  injuries  resulting  from  their  enforcement  of  quarantine 

16.  Morgan's  Louisiana,  etc.,  R.  etc.,  432,  7  So.  838,  24  A.  S.  R.  827;  Beeks 
Co.  V.  Louisiana  Board  of  Health,  118  v.  Dickinson  County,  131  la.  244,  108 
U.  S.  455,  6  S:  Ct.  1114,  30  U.  S.  N.  W.  311,  9  Ann.  Cas.  812,  6  LJIA, 
(L.  ed.)  237;  Compagnie  Francaise  (N.S.)  831;  Mitchell  v.  Rockland,  41 
de  Navigation  a  Vapeur  v.  Louisiana  Me.  363,  66  Am.  Dec.  252;  Webb  v. 
State  Board  of  Health,  186  U.  S.  380,  Detroit  Board  of  Health,  116  Mich. 
22  S.  Ct.  811,  46  U.  S.  (L.  ed.)  1209;  516,  74  N.  W.  734,  72  A.  S.  R.  541; 
Compagnie  Francaise  de  Navigation  a  Valentine  v.  Englewood,  76  N.  J.  L. 
Vapeur  v.  State  Board  of  Health,  51  509,  71  Atl.  344,  16  Ann.  Cas.  731,  19 
La.  Ann.  645,  25  So.  591,  72  A.  S.  R.  L.R.A.(N.S.)  262;  Levin  v.  Burling- 
458,  56  L.R.A.  795;  Train  v.  Boston  ton,  129  N.  C.  184,  39  S.  B.  822>  55 
Disinfecting   Co.,  144  Moss.  523,  11  L.R.A.  396. 

N.  E.  929,  59  Am.  Rep.  113.  Notes:  47  A.  S.  R.  548;  26  L.R.A. 

Note:  47  A.  S.  R.  536  et  seq.  490;   9  Ann.   Cas.  814. 

17.  Note:  47  A.  S.  R.  549.  See  See  generally,  Mukicepal  Corpora- 
generally,  Cohmeroe,  vol.  5,  p.  780   tions. 

et  seq.  20.  Dodge  County  v.  Diers,  69  Neb. 

18.  Note :  9  Ann.  Cas.  815.  361,  95  N.  W.  602,  5  Ann.  Cas.  232 

19.  New  Decatur  ▼.  Berry,  90  Ala.   and  note. 
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regulations,  where  they  act  in  good  faith  vKthin  the  limits  of  the 
authority  conferred  upon  them.  An  officer  so  aotiiiig  is  not  liable  to 
a  person  who,  having  been  exposed  to  a  contagious  disease,  is  confined 
to  certain  premises  until  the  quarantine  is  raised,  notwithstanding 
his  exclusion  from  association  with  the  community  during  the  prev- 
alence of  the  disease  to  which  he  has  been  exposed.^  Likewise, 
where  a  board  of  health  acting  in  good  faith  and  without  malice, 
quarantines  the  members  of  a  family  on  account  of  the  supposed 
existence  of  a  contagious  disease  in  the  family,  the  members  of  the 
board  are  not  liable  individually  for  injuries  sustained  by  the  persons 
quarantined,  though  the  quarantine  is  unnecessary  in  that  there  is  in 
fact  no  contagious  disease  in  the  family.*  If,  however,  health  officers, 
in  enforcing  quarantine  regulations,  do  their  work  negligently,  thereby 
causing  unnecessary  damage,  they  are  personally  liable.^  And  in 
enforcing  quarantine  regulations,  health  officers  are  personally  Uable 
for  acts  done  in  excess  of  the  authority  conferred  upon  them.^ 

31.  Violation  of  Quarantine. — Health  authorities  are  usually  given 
power,  in  propti*  cases,  to  quarantine  persoiis  exposed  to,  or  ill  from 
an  infectious  or  contagious  disease;  and  where  a  statute,  rule,  or 
regulation  under  which  a  quarantine  is  established  is  valid,  and  a 
person  quarantined  violates  the  terms  of  such  statute,  rule,  or  regula- 
tion by  breaking  quarantine,  he  is  liable  to  the  penalty  prescribed 
for  its  violation.'*  It  is  necessary,  however,  in  order  to  make  a  person 
liable  for  breaking  a  quarantine,  that  it  should  be  one  which  the 
health  officer  had  power  to  establish.  So  if  the  power  is  conferred 
by  a  statute  providing  that  a  quarantine  shall  be  established  on  notice 
by  a  physician  that  a  certain  disease  exists,  a  quarantine  not  estab- 
lished on  such  notice  cannot  be  enforced,  and  may  of  course  be 
violated  with  impunity.*  Again,  in  order  that  a  person  may  be 
charged  with  liability  for  the  violation  of  a  regulation  relating  to  a 
quarantine,  he  must,  it  has  been  held,  have  had  knowledge  of  the 
regulation.^  It  is  sometimes  provided  that  a  person  in  possession  of 
a  house  which  is  quarantined,  may  be  prosecuted  for  removing  from 
the  house  any  placard,  flag,  or  other  thing  put  there  by  health  officers 
to  indicate  to  the  public  that  the  house  is  quarantined.^ 

1.  Beeks  v.  Dickinson  County,  131   Gas.  816. 

la.  244,  108  N.  W.  311,  9  Ann.  Cafi.  4.  Notes:   26   L,R.A.  490;   9   Ann. 

812   and   note,   6   L.R.A.(N.S.)    831.  Cas.  816. 

Note:  47  A.  8.  R.  548.  5.  State  v.   Raeskowski,   86   Conn. 

2.  Beeks  v.  Dickinson  County,  131  677,  86  Atl.  606,  Ann.  Cas.  1914B  410 
la.  244,  108  N.  W.  311,  9  Ann.  Cas.  and  note,  46  LJi.A.(N.S.)  580  and 
812,  6  L.R.A.(N.S.)  831;  Webb  v.  De-  note;  State  v.  Butts,  3  S.  D.  577,  54 
troit  Board  of  Health,  116  Mieh.  516,  N.  W.  603,  19  L.R.A.  726. 

74  N.  W.  734.  72  A.  S.  R.  541;  Val-      6.  Note:  Ann.  Gae.  1914B  413. 
entine  v.  Englewood,  76  N.  J.  L.  509,       7.  State  v.  Butts,  3  S.  D.  577,  54 

71   Atl.   344,   16   Ann.   Cas.   731,   19  N.  W.  609,  19  L.R.A.  725. 
L.R.A.(N.S.)  262  and  note.  8.  Note:  Ann.  Cas.  1914B  414.    _ 

3.  Notes:   26   L.R.A.   486;   9   Ann. 
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Revocation  of  license  as  affecting 
liability  to  suit,  113 
Imitation  of  aetions  — 
Noncompliance  with  statutory  re- 
strictions, 94 
Bight  to  plead,  121-122 
Local  laws  as  binding  on  foreign 

corporations,  27-29 
Mandamns  for  inspection  of  books 

by  stockholder  or  director,  34 
Ifigration   of  corporations   to   for- 
eign sovereignty)  6 
Mortgages,  capacity  to  take,  46 
Name,  see  supra.  Corporate  naofie 
Noncompliance    with  •  statutory    re- 
quirements, see  supra,  Conslitu- 
£onal  and  statutory  requirements 
Nonresidents,  see  supra,   Constitu- 
tional and  statutory  restrictions 
Officers  and  agents  (see  also  infra. 
Public  Officers)  — 
Injunction      for      noncompliance 
with  statutory  restrictions,  96 
R.  C.  L.  Vol.  XII.— 82. 


rOREIQN  CORPORATIONS  —  coii- 

tinued 
Officers  and  agents — continued 

Noncompliance  with  statutoiry  re- 
strictions, 94-96 

Presence  in  state  as  giving  juris- 
diction, lU 
Patents  as  aifected  by  regulation  of 

foreign  corporations,  55 
Penalties    for    noncompliance   with 

statutory  requirements,  83,  97 
Person    within    fourteenth    amend- 
ment, 22 
Personal  property,  see  infra,  Prop- 
erty 
Place  of  business  (see  also  supra, 
Business;  Doing  business)  — 

Certificate  of  location,  58 

Establishment,  57-58 
Pleading  compliance  with  statutory 

restrictions,  101 
Police  power  to  r^gulatQ  foreign  cor- 
porations, 54 
Powers  of  foreign  corporations,  see 

infra.  Rights  and  powers 
Presence  for  purpose  of  suit,  107- 

112 
Presumption  of  acceptance  of  terms 

imposed  by  statute,  56 
Principal    and    agent,    see    supra. 

Agents 
Privileges  and   immunities   of  <9ti- 

zens,  20-22 
Procedure  in  actions  against  foreign 

corporations,  117-122 
Process  — 

A^ent  designated  to  receive  serv- 
ice of  process,  55,  57-59 

Public  officer  designated  to  receive 
service,  58 

Service,  119 
Prohibitory  statutes,  16 
Property  — 

Adveoi^e  possession  as.  mode  of  ac- 
quisition, 43 

Capacity  to  take  and  hold  real  es- 
tate, 43-46 

Devise  to  foreign  corporation,  47 

Emin^t  domain  as  mode  of  ac- 
quisition, 48 
.  Mortgage  to  foreign  corporation, 
46 

Personalty,  50 

Right  to  acquire  or  hold  property, 
92 

Statutory  prohibitions  and  restric- 
tions, 48-49 
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FOREIGN  CORPORATIONS  —  con- 
tinued 
Protection  of  public  by  regulatory 

laws,  68 
Pablic  officers  designated  to  receive 

service  of  process,  58 
Public  policy  respecting  foreign  cor- 
porations, 13 
Quo  warranto  to  enforce  statutory 

restrictions,  96 
Railroads  — 
Domestication  of  foreign  railroads, 

54-55 
Special  burdens  imposed  on  for- 
eign companies,  52 
Real  estate  (see  also  supra,  Proper- 
ty)- 
Capacity  to  take  and  bold,  14,  42- 

46 
Devise  to  foreign  corporation,  47 
Mortgage  of  realty  to  foreign  cor- 
poration, 46 
Who  may  question  power  to  hold 
realty,  45 
Receivers  — 

Jurisdiction  to  appoint  receiver, 

106 
Ldabiiity    to   suit   after   appoint- 
ment of  receiver,  114 
Reciprocity  as  object  of  retaliatory 

laws,  67-68 
Regulation  (see  also  supra.  Consti- 
tutional and   statutory  restric- 
tions) — 
State  power  to  regulate,  10 
Removal  of  causes  — 
Abridgment  of  right,  64-66 
Right  to  remove,  119 
Stipulation    against    removal    to 
federal  courts,  61 
Restrictive    legislation,    see    snpra. 
Constitutional   and   statutory   re- 
strictions 
Retaliatory  legislation,  66-68 
Revenue  (see  also  infra.  Taxation) 

Incidental  purpose  of  regulatory 
laws,  68 
Revocation  of  license  as  affecting  lia- 
bility to  suit,  113 
Rights  and  powers  (see  also,  supra, 
Property)  — 
Actions  by  foreign  corporations, 

98 
Capacity  to   take  and   hold   real 
estate,  14 


FOREIGN  CORPORATIONS  —  con- 
tinued 
Rights  and  powers  —  continued 

Charter  limitations,  24 

Citizenship,  19-22 

Constitutional  rights  of  persons, 
22 

Corporate  acts  outside  state  of 
origin,  26 

Corporate  name  as  entitled  to  pro- 
tection, 18 

Domiciliary  legislation  as  affecting 
foreign  corporations,  25 

Eminent  domain,  48 

Enabling  statutes,  16 

Estoppd  to  deny  corporate  char- 
acter or  powers,  17 

Incorporation  to  do  business  in  an- 
other state,  14-16 

Internal  affairs  as  subject  to  local 
control,  29-35 

Local  laws  as  governing,  27-29 

Migration  to  foreign  sovereignty, 
6-8 

Prohibitory  statute,  16 

Property  rights,  42-50 

Property  rights  as  affected  by  non- 
compliance with  statutory  re- 
strictic  IS,  92-94 

Status  of  foreign  corporations, 
6-8 

Treaty    stipulations    relating    to 
"subjects,"  23 
SaleiB  by  traveling  salesmen  as  doing 

business,  76 
Service  of  proeeas,  see  supra,  Proo- 


Service  of  process,  119 
Solicitation  of  orders  in  state  by 

agent  as  doing  business,  76 
States  — 
Exclusion  of  foreign  corporati<Hi8, 

10,  50-n53 
Foreign  countries  as  to  each  other, 

5 
Governmental  business  as  affected 

by  restrictive  legislation,  53 
Regulation    of    foreign    corpora- 
tions, 10 
Status  of  foreign '  corporations  gen- 
erally, 6-8 
Statutes  (see  also  snpra.  Constitu- 
tional   and    statutory    restric- 
tions) — 
Curaiive  legislation,  88 
Enabling  statutes,  16 
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FOREIGN  CORPORATIONS  — con- 

tinued 
•  Statutes  —  doniinued 

General  statutes  as  applicable  to 

foreign  corporations,  16 
Prohibitory  statutes,  16 
Retaliatory  legislation,  66-68 
Stock  and  stockholders  — 
Enforcement  of  rights  and  liabili- 
ties, 105 
Ownership  of  stock  of  domestic 
corporation  as  doing  business, 
79 
Protection  of  minority  stockhold- 
ers, 34 
Sale  of  stock  as  doing  business,  72 
Summons,  see  supia,  Process 
Sureties  as  affected  by  noncompli- 
ance  with  statutory  restrictioDS, 
95 
Taxation  — 
Discrimination     against     foreign 

corporations,  59-60 
License  tax,  59 

Power  of  state  to  tax  foreign  cor- 
porations, 54 
Terms  imposed  on  foreign  corpora^ 
tions,    see    supia,    Constitutional 
and  statutory  restrictions 
Territorial  limitation  as  to  corporate 
existence,  6-8 
'  Title  to  property,  see  supra,  Proper- 
ty 
Traveling  salesmen  taking  orders  as 

doing  business,  76 
Treaty  stipulations  rdating  to  ''sub- 
jects,^ 23 
United  States  as  affected  by  state 

regulations,  53 
United  States  courts  — 
Noncompliance  with  local  statutes 

as  affecting  right  of  action,  87 
Status   of  domesticated   corpora- 
tions, 40-42 
Stipulation    against    removal    of 
causes,  61-66 
Venue,  117 
Visitorial  power  over  foreign  eor- 

porations,  29-36 
Waiver-—: 
Objection  to  noncomplianee  with 

statutory  requirements,  82  - 
Right  to  show  dissolution  pending 
action,  102-103 


FOREIGN  CORPORATIONS  —  con- 
tinued 

Wills  of  realty  to  foreign  corpora- 
tion, 47 

Withdrawal  from  state  as  affecting 
liability  to  suit,  113 

FOBFEITUBES  — 

Actions  for  wrongful  seizure,  128 
Appeals  in  forfeiture  proceedings, 

135 
Courts  having  jurisdiction,  127-129 
Definition,  124 
Due   process   of  law  in   forfeiture 

proceedings,  127 
Embargo  violation  as  ground  of  for- 
feiture, 125 
Evidence  in  forfeiture  proceedings, 

133 
Fault  of  owner  as  affecting  liability 

to  forfeiture,  125 
Felony  as  working  forfeiture,  124- 

125 
Form  of  forfeiture  proceedings,  130 
Fraud  as  ground  of  forfeiture,  125 
Grounds  of  forfeiture,  124 
Informations  — 

Forfeiture  proceedings,  131 

Informers*  rights,  136 

Seizure  cases,  130' 
Jurisdiction,  127-129 
Libel  in  forfeiture  proceedings,  130- 

132 
Misconduct  as  ground  of  forfeiture, 

125 
Neglect  as  ground  of  forfeiture,  125 
Nonintercourse  acts,  125 
Pleading  in  forfeiture  proceedings, 

131 
Proceedings  to  enforce  forfeiture  — 

Due  process  of  law,  127 

Formal  proceedings,  130 

Informations,  1^ 

Judgment,  130, 134 
.    Libel  on  soizure^  130 

Nature  of  proceedings,  130 

Necessity,  126 

Notice  to  owner,  127 

Pleading,  131 

Process,  131 

Trial,  133 

Verdict,  134    ' 
Process    in    forfeiture    proceedings, 

Relation  back  of  title  on  fo;rfelture, 
126 
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FORFEITURES  —  continued 
Remission  of  forfeitures,  135 
Seizure  — 

Action  for  wrongful  seizure,  128 

Definition,  129 

Jurisdiction  given  by  seizure,  128 

Necessity   to   confer   jurisdiction, 
129 

Persons  authorized  to  make  seiz- 
ure, 129 

Validity,  129 
Shipping  — 

Acts  of  master  and  crew  as  biud- 
ing  owner,  125 

Vessel  treated  as  offender,  125 
Smuggling  as  ground  of  forfeiture, 

125 
Title  to  property  as  affected  by  for- 
feiture, 126 
Trial  in  fcurfeiture  proceedings,  133 
Use    of    property    without   owner's 

knowledge,  125-126 
Venue,  128 

FORGERY  -. 

Acts  constituting  forgery,  see  infra, 

Elements  of  offense 
Address  of  particular  individual  as 

essential,  143 
Admissions  and  declarations,  165 
Alteration  as  forgery,  141,  146 
Amendment  of  indictment,  160 
Apparent    efficacy    of    instrument, 

14^151 
Bank  deposit  slip  as  subject  of  for- 
gery, 142 
Book  entries  as  forgeries,  146 
Capacity    of    purported    writer    or 

maker,  151 
Comparison  of  handwriting,  166 
Conflict  of  laws,  152 
Dead  person's  name  as  forgery,  151 
Deception   as   element   of   uttering, 

143 
Deeds,  recording  forged  deed  as  ut- 
tering, 152 
Definition,  139 

Devices  to  accomplish  forgery,  141 
Duplicity  in  indictment,  159 
Efficacy  of  instrument,  148-151 
Elements  of  offense  — 
Alteration  of  instruments,  141, 146 
Apparent  efficacy  of  instrument, 

148^151 
Book  entries,  146 


FORGERY  —  contimed 
Elements  of  offense  —  continued 

Capacity  of  purported  writer  ev 
maker,  151 

Deception,  143 

Existence  of  purported  writer  or 
maker,  151 

Falsity,  144 

Impersonation,  145 

Intent,  142 

Personal  advantage  of  perpetra- 
tor, 143 

Procurement  of  third   person  to 
sign,  151 

Procuring  genuine  signature,  145 

Signing  as  agent,  145 

Signing  one's  own  name,  145 

Similitude,  143 

Simulation,  145 

Writing  as  essential,  141,  144 
Engraving  as  forgery,  141 
Evidence  — 

Admissibility  generally,  164-166 

Admissions  by  silence,  165 

Comparison  of  writings,  166 

Expert  and  opinion  evidence,  167 

Loss  of  forged  instrument,  164 

Presumptions,  164 

Production  of  forged  instrument, 
164 

Proof  of  other  crimes,  167 

Secondary  evidence  as  to  lost  in- 
strument, 164 

Weight  and  sufficiency,  168 
Existence   of   purported   writer   or 

maker,  151 
Expert  and  opinion  evidence,  167 
False  book  entries  as  f  orgety,  146 
Falsity  as  elexxient  of  ofi^se,  144 
Fictitious  name  as  forgery,  151 
FoiTuer  jeopardy,  162 
Handwriting  — 

Comparison  of  writings,  166 

Expert  and  opinion  evidence,  167 
Dlegality  of  instrument  as  affecting 

legal  liability,  150 
Impersonation  as  element  of  offense, 

145  ' 

Incompleteness  of  instrument,  150 
Indietments  and  informations  — 

Amendments,  160 

Certainty  in  charge,  154 

ConelusioQ,  155 

Conclusions  ad  law,  155 

Duplicity,  159 

Efficacy  of  instrutoent,  156. 
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FORGERY  —  continued 

Indictments     and     infonna€i<^i9*-* 
continued 
Explanatory  averments,  155 
Following  words  of  statute,  154 
Frandnient  intent,  155 
Joinder  of  charges,  169 
'     Particular  act  of  forgery,  154 
Person  defrauded,  155 
Setting  out  instrument,  157-159 

Inducing  third  person  to  act,  151 

Intent  as  element  of  ofifense,  142 

Invalidity  of  instrument,  150 

Joinder  of  charges,  159 

Jurisdiction  in  forgery  cases,  152 

B£ode  of  committing  forgery,  141 

Order  for  delivery  of  property  as 
subject  of  forgery,  142 

Personal  advantage  as  element  of  of- 
fense, 143 
-  Plea  of  former  jeopardy,  102 

Presumptions,  104 

Procurement  of  act  by  third  person, 
151 

Procuring  genuine  signature,  145 

Production  of  forged  instrument  in 
evidence,  164 

Proof  of  other  crimes,  107 

Prosecution  — 

Conflict  of  laws,  152 
Evidence,  104-169 
Federal  and  state  jurisdiction,  152 
Former  jeopardy,  162 
Indictment   or  information,  154- 

160 
Issues,  proof  and  variance,  100 
Jurisdiction,  152 
Venue,  153 

Punishment,  169 

Railroad  ticket  as  subject  of  for- 
gery, 142 

Receipt  as  subject  of  forgery,  142 

Recording  forged  deed  as  uttering, 
152 

Resemblance  of  forged   instrument 
to  original,  143 

Sentence,  169 

Signing  as  agent,  145 

Signing   one's   own    name   as   for- 
gery, 145 

Similarity  of  forged  instrument  to 
original,  143 

Simulation  as  element  of  offense,  145 

Stamping  as  forgery,  141 

Subjects  of  forgery  — 
Bank  deposit  slips,  142 


TOBjQERY -- continued 
Subjects  of  forgery  —  continued 

Instruments  generally,  141 

Letter  of  introduction,  142 

Order  for  delivery  of  property, 
142 

Railroad  tickets,  142 

Receipts,  142 

Testimonial  of  character,  142 
Testimonial  of  character  as  subject 

of  forgery,  142 
Typewriting  as  forgery,  141 
Uttering  forged  instruments  — 

Deception  as  element  of  offense, 
143 

Definition,  140 
'     Distinguished  from  forgery,  140 

Recording  forged  deed,  152 
Variance,  160 
Venne,  153 
Witnesses,  163 
Writing  as  essential  element,  141- 

144 


Abandonment,  204,  215 

Acquisition  of  franchises   (see  also 

infra.  Duration  of  franchises; 

Terms  of  grant)  — 
Acceptance,  192 
Conditions,  192 
Corporations  as  grantees,  191 
Corporation  to  be   created  after 

grant  of  franchise,  193 
Grantees,  191 
L^^lative     authority    to     grant 

franchise,  186-187 
Mode  of  acquisition,  185 
Municipal  authority  to  grant  fran- 
chises, 187 
Natural  persons  as  grantees,  191 
Performance  of  conditions,  192 
Power  to  grant,  186 
Preparation     for    commencement 

of  work,  192 
Prescription,  185 
Presumption  of  grant,  185 
Public  sale,  186 
Reasonable    time    to    act    under 

franchise,  192 
Vesting  of  franchises,  192 
Alteration  of  franchise  — 

Delay  as   ground   for  alteration, 

192 
Reservation  of  power  to  alter,  211 
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FRANCHISES  —  continue(L 
Banks  ^- 
BankiDg  as  franchise,  182 
Transferability  of  franchise,  217 
Bridges  — 

Construction  of  bridge   as  fran- 
chise, 182 
Franchise  to  build  bridge,  181 
Individual  authorized  to  maintain 

toll  bridge,  192 
Right  to  build  bridge  as  franchise, 

177 
Transferability  of  franchise,  216 
Business    distinguished   from   fran- 
chise, 181 
Canal  franchise,  216 
Character  of  franchise  as  property, 

175-177 
Characteristics  of  franchises  — 
Attribute  of  sovereignty,  183 
Contract  feature,  179 
Contractual  nature,  211 
Corporate  act  as  inherent  in  ex- 
ercise of  franchise,  191 
Distinction  between  franefaifle  and 
acts  pursuant  to  franchise,  179 
Easements  distinguished,  178 
Incorporeal  nature,  176,  178 
Land    occupied    in    exercise    of 

franchise,  178 
License  distinguished,  178 
Property  rights,  213 
Public  nature,  179 
Charges  as  subject  to  regulation,  211 
Compelling    exercise    of    franchise, 

208 
Competition  by  grantor,  198 
Condemnation   of   franchises,    207- 

208,  212 
Conditions  — 
Authority  to  annex  conditions  to 

grant,  193 
Performance  essential  to  acquisi- 
tion of  franchise,  192 
Constitutional  law  — 
Franchise  as  limited  by  constitu- 
tional guaranties,  193 
Franchises  protected  as  contracts, 

211 
Impairment  of  obligation  of  con- 
tracts, 1*80 
Construction  of  grant,  194; 
Contracts  — 
Dartmouth  College  case,  180 
Disabling  corporation  to  perform 
public  functions,  200 


FRANCHISES  —  continued 
Contracts  —  continued 

Forfeiture  of  franchise  as  impair- 
ment of  contract  obligationi  201 

Franchises  as  contracts,  211 

Franchises  as  subject  of  contract, 
179-180 

Impairment  of  obligation,  180 
Control  of  franchises  — 

Authority  to  control,  207 

Charges  as  subject  to  regulation, 
211 

Federal  authority,  209 

Health  as  ground  of  regulation, 
209 

Location  of  railroad  tracks,  210- 
211 

Matters  of  regulation,  210 

Morals  as  ground  of  regulation, 
209 

Poles  and  wires  in  streets,  210 

Police  regulations,  209 

Rate  regulation,  211 

Reservation  of  power  by  grantor, 
211 

SUte  authority,  209 

Tolls  as  subject  to  regulation,  211 
Corporations  — 

Contracts  preventing  performance 
of  public  functions,  200 

Corporate  franchise  defined,  177 

Dissolution  as  tenninating  fran- 
chise, 215 

Grant  of  franchise  to  corporation, 
191 

Qrant  of  franchise  to  corporation 
thereafter  to  be  created,  193 

Inherent  power  distinguished 
from  corporate  franchise,  181 

Insolvency  as  ground  for  forfei- 
ture of  franchise,  203-204 

Ownership  of  corporate  franchifle, 
177 

Power  of  corporation  distinguish- 
ed from  corporate  franchise, 
177-178 

Several  franchises  granted  to 
single  corporaticm.  192 

Ultra  vires  acts  as  ground  for  for- 
feiture of  franchise,  204 
Dartmouth  College  case,  180 
Death  as  terminating  franchises,  215 
Definition,  173 

Delegated    power    to    grant    fran- 
chises, 187-189 


INDEX 


1309 


FRANCHISES  —  continued 
Dissolution  of  corporation  as  temi- 

nating  franchise,  215 
Duration  of  franchise  («ee  also  infra. 
Termination  of  franchises)  — 
Indefinite  term,  213 
Perpetuity,  213 
Renewal,  216 

Statutory,  limitation  of  term,  214 
Duties  of  grantee,  see  isfray  Obliga- 
tions of  grantee 
.  Basements — 

Franchise  distinguished  from  ease- 
ment, 178 
Interest  in  laod,  179 
Elective  franehiseB,  181 
Electricity  — 
Individual   authorized   to  supply 

electricity,  192 
Regulation  of  poles  and  wires  in 

streets,  210 
Transferability  of  franchise,  216 
Eminent  domain  — 
Condemnation  of  franchises,  207- 

208 
Franchises  as  subject  to  condem- 
nation, 212 
Estate  in  franchise,  176 
Ezclusiveness  of  franchise,  196-199 
Execution  sale  of  franchises,  218 
Exemption  from  taxation,  183 
Exercise  of  franchise  (see  also  infra, 
Control  of  franchises;  Forfei- 
ture of  franchises)  — 
Compelling  exercise,  206 
Penalties  for  nonuser,  206    . 
Waiver  of  right  to  compel  exer- 
cise, 207 
Ferries  — 

Franchise  to  maintain  ferry,  181 
Individual  authorized  to  maintain 

ferry,  192 
Right  to  maintain  ferry  as  fran- 
chise, 177 
Riparian    proprietors    exclusively 
entitled  to  franchise,  192 
Fishery  ^  franchise,  183 
Forfeiture  of  franchise  (see  also  in- 
fra, Revocation  of  franchises) 

Effect  of  f orf eittire  on  other  inde- 
pendent franchises, .  202 
Enforcement  of  forfeiture,  205 
Grounds  of  forfeiture,  203 
Impairment  of  contract  obligation, 
^     201 


FRANCHISES  —  conttnued 
Forfeiture  of  franchise  —  cofUiwaed 
Insolvency     of     corporation     as 

ground  of  forfeiture,  203-204 
Laches  as  defense,  206 
Liability  to  forfeiture  a^  affecting 

character  of  property,  176 
Misuser  or  nonuser,  201 
Public  conveyanee  as  affecting  for- 
feiture, 201 
Quo  warranto  to  enforee  forfei- 
ture, 205 
Scii^e  facias  to  enforce  forfeiture, 

205 
Statutory  conditions  as  displacing 

common  law,  203 
Ultra  vires  acts,  204 
Waiver  of  right  of  forfeiture,  202 
Gas-- 

Compelling  gas  company  to  sup- 
ply gas?  207 
Discrimination,  207 
Individual   authorized   to  supply 

^as,192 
Operation  of  gas  works  as  fran- 
chise, 182 
Transferability  of  franchise,  216 
Governmental    control,    see    supra, 

Control  of  franchises 
Grast  of  franchises,  see  supra,  Ac- 
q^uisition  of  franchises ;  inf ra,  Qb- 
hgations    of   grantee;    Terms    of 
grant 
Grounds   of   forfeiture,   see  supra. 

Forfeiture  of  franchises 
Grounds  of  forfeiture,  203 
Health  as  ground  of  regulation  of 

franchises,  209 
Highways,  use  of  streets  as  fran- 
chise, 182 
Immunity  from  taxation,  183 
Impairment   of  obligation   of  eon- 
tracts,   see   supra,   Constitutional 
law 
Incorporeal    nature    of    franchises, 

176-177 
Injunctions  — 
Abuse  of  franchise,  200 
Compelling  exercise  of  franchise, 

206-207 
Mandatory  injunction  to  enforce 

franchise,  191 
Protection  of   property  right   in 

franchise,  176 
Restraining  acts  under  municipal 
franchise,  190 
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FRANCHISES  —  continued 
Insolvency  as  ground  for  forfeiture 

of  franchise,  203-204 
Instances  of  franchises  — 

Banking,  182 

Bridge  franchise,  177,  181,  182 

Business  distinguished  from  fran- 
chise, 181 

Corporate  franchise,  177,  181 

Elective  franchise,  181 

Fairs,  181 

Ferry  franchise,  177,  181 

Fisheries,  183 

Gas  works,  182 

Immunity  from  taxation,  1B3 

Markets,  181 

Mill  franchise,  177 

Offices,  183 

Particular  rights  and  privileges, 
182 

Public  office,  183 

Railroads,  182 

Tolls,  181 

Turnpikes  and  toll  roads,  182 

Use  of  streets  and  highways,  182 

Waterworks  franchise,  182 

Wharf  franchise,  181,  183 
Judicial  policy  regarding  franchises, 

184 
Judicial  sale  of  franchises,  218 
Kinds  of  franchise,  see  supra,  In- 
stances of  franchises 
Laches  as  defense  to  forfeiture,  206 
Lease  of  franchises,  218 
Legislative  authority  to  grant  fran- 
chises, 186-187 
Legislative    regulation,    see    supra, 

Control  of  franchises 
license  distinguished  from  franchise, 

178 
Liquor  licenses  as  transferable,  217 
Mill  right  as  franchise,  177 
Misuser  as  ground  of  forfeiture,  201 
Morals  as  ground  of  regulation,  209 
Mortgage  of  franchises,  218 
Motive  of  municipal  officers  in  grant- 
ing franchises,  190 
Municipal  corporations  — 

Delegated  power  to  grant  fran- 
chises, 187-189 

Dissolution  of  municipality  as 
terminating  street  franchise, 
215-216 

Exercise  of  power  to  grant  fran- 
chises, 189 


FRANCHISES  —  continued 
Munieipal  corporations  —  continued 
Injunction  to  restrain  acts  under 

municipal  franchise,  190 
Motive  of  municipal  officers,  190 
Review  of  exercise  of  municipal 

power,  190 
Waiver  of  riglit  of  forfeiture,  202 
Natural  person  as  grantee  of  fran- 

ehise,  191 
Nonuser,  201,  215 
Obligation  of  contracts,  see  supra. 

Constitutional  law 
Obligations  of  grantee  — 
Abuse  of  franchise,  200 
Duty  to  exercise  franchise,  199 
Liability   for   negligent    injurieSy 

200 
Safety  of  public,  200 
Particular  rights  and  privileges,  182 
Penalties  for  nonuser,  206 
Period  of  duration,  see  supra,  Dur- 
ation of  franchises 
Perpetual  franchises.  213 
Personal  property,  177 
Police  regulations,  209 
Policy  regarding  franchises,  184 
Preparation   for   exercise   of   fran- 
chise, 192 
Prescriptive  franchises,.  185 
Property  in  franchise  (see  also  su- 
pra, Personal  property;  infra, 
Real  property)  — 
Character  as  property  generally, 

175-177 
Contract    protected    against    im- 
pairment, 180 
Distinction  between  franchise  and 
property  acquired  by  its   use, 
177 
Duration  of  right,  213-216 
Incorporeal    hereditaments,    176- 

177 
Injunction    to    protect    property 

right,  176 
Liability  to  forfeiture  as  affecting 

character,  176 
Ownership  of  corporate  franchise, 

177 
Personalty  by  statute,  177 
Protection     against     impairment, 

207 
Remedies  for  invasion   of  right, 

176 
Taking  for  public  use,  212-213 
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FRA^^CHISES  —  continued 
Property  in  franchise  —  continued 
Taking  under  power  of  eminent 

domain,  207-208 
Taxation  as  property,  177 
Tenements    as    embracing    fran- 
chises, 177 
Value  of  franchises,  185 
Vesting  of  right,  192-193 
Public  nature  of  franchifiex  179 
Public  office  as  franchise,  183 
Public  policy  re^rding  franchises, 

184 
Quo  warranto  to  enforce  forfeiture, 

205 
Bailroads  — 
Individuals  authorized  to  operate 

railroads,  192 
Location     and     construction     of 
tracks  as  subject  to  regulation, 
210-211 
Privilege  of  making  railroad  as 

franchise,  182 
Transferability  of  franchise,  216 
Rate  regulations,  211 
Real  property  — 

Easement  as  interest  in  land,  179 

Franchise  as  interest  in  land,  177 

Franchises  as  realty  or  personalty, 

177 

Regulation,   see   supra,   Control   of 

franchises 
Renewal  of  franchises,  216 
Reservation    of    power   over    fiian- 

chises,  211 
Revocation  (see  also  supra.  Forfei- 
ture of  franchise)  — 
Constitutional  provisions,  212 
Delay  as  ground  for  revocation, 

192 
Reservation  of  power  to  revoke, 
211 
Rights  grantable  as  franchises,  see 

supra,  Instances  of  franchises 
Safety  of  public  in  exercise  of  fran- 
chise, 200 
Bale  of  franchises,  see  infra,  Trans- 
fer of  franchises 
Scire  facias  to  enforce  forfeiture, 

205 
States  — 
Authority   to    control    franchises, 

209 
Interference  with  franchises  grant- 
ed by  federal  government,  209 


FRANCHISES  —  continued 
Street  railways  — 
Compelling   construction   of  new 

lines,  207 
Individual  authorized  to  operate 
street  railway,  192 
Surrender  of  franchise,  215 
Taxation  — 
Franchise  as  realty  or  personalty, 

177 
Immunity  from  taxation  as  fran- 
chise, 183 
Immunity  from  taxation  as  trans- 
ferable, 217 
Telegraphs  and  telephones  — 
Individuals  authorized  to  operate 
telegraph  or  telephone,  193 
Transferability  of  franchise,  216 
Tenements  as  embracing  franchises, 

177 
Term,  see  supra.  Duration  of  fran- 
chises 
Termination  of  franchises  (see  also 
supra,    Duration    of    franchis- 
es) — 
Motives  of  ternoination,  215 
Terms   of   grant    (see   also   supra. 
Duration  of  franchises)  — 
Accommodation  of  public^  193 
Authority  to  impose  terms,  193 
Competition  by  grantor,  198 
Constitutional  guaranties  as  lim- 
iting grant,  193 
Construction,  194 
Exclusivenees,  196-199 
Existing  laws  as  affecting  grant, 

193 
Obtigations  of  grantee,  199-202 
Time    to    prepare   for   exercise   of 

fraxMhise,  192 
Tolls  as  subjeet  to  regulation,  211 
Transfer  of  franchises  — 
Execution  sales,  218 
Judicial  sales,  218 
Lease,  218 
Legislative  authority  as  essential, 

218 
Mode  of  transfer,  218 
Mortgage,  218 
Nature  of  franchise  as  affecting 

right  to  transfer,  216 
Nontransferable  franchises,  217 
Public  duty  as  affecting  transfer- 
ability, 217 
Rights  after  transfer,  221 
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FRANCHISES  —  continued 
Transfer  of  franchises  —  continued 
Right  to  transfer,  216 
Statutory  authority,  219-221 
Turnpikes  and  toll  roads  — 

Individual  authorized  to  maintain 

turnpike,  192 
Privilege  of  making  turnpike  as 
franchise,  182 
Ultra  vires,  see  supra,  Corporations 
United  States,  see  supra,  States 
User  of  franchise  — 
Duty  of  grantee,  199-202 
Presumption  of  grant,  185 
Value  of  franchises,  185 
Vesting  of  franchise,  192 
Water  works  — 

Forfeiture  of  franchise,  203 
Imposition  of  rental  for  use  of 

streets,  208 
Right  to  construct  waterworks  as 

franchise,  182 
Transferabiity  of  franchise,  216 
Whanes  — 

Franchise  to  maintain  wharf,  181 
Right  to  construct  wharf  as  fran- 
chise, 183 

FBAUD  AND  DECEIT  — 

Abandonment  of  fraudulent  intent, 

323 
Actions  (see  also  infra.  Elements  of 
actionable  fraud;  Remedies)  — 
Assignee's  right  to  sue  for  decep- 
tion of  assignor,  369 
Concealment  of  facts  from  adver- 
sary, 319 
Damages   recoverable  for  deceit, 

409 
Deceit  distinguished  from  breach 

of  warranty,  346 
Intent  in  action  for  deceit,  323 
Joinder,  423 
Nature  of  action,  423 
Waiver  of  tort,  407 
Acts  as  false  representations,  243 
Actual  fraud  defined,  230-231 
Adequate  remedy  at  law,  404 
Affirmance  of  contract,  412 
Agency,  see  infra,  Persons  liable 
Animal's  condition  falsely  represent- 
ed by  seller,  279 
Artifices  — 
Acquisition  of  thing  by  trickery, 

238 
Nondisclosure  accompanied  by  art- 
'     ifices,  319-322 


FRAUD  AND  DECEIT  —  (umttntwrf 
Assignee  as  affected  by  deception  of 

asi^or,  369 
Auctioneer's  statements  as  false  rep- 
resentations, 274 
Belief  in  truth  of  representations  — 

Effect  of  belief,  330 

Liability  as  affected  by  belief,  336 

Reasonable  grounds  for  belief,  332 
Benefit  to  wrongdoer  as  damage  to 

complainant,  §94 
Bills  and  notes,  concealment  of  value, 

318 
Books  falsely  represented,  279 
Boundaries  lalsely  represented,  276 
Buildings,  condition  of  house  falsely 

represented,  278-279 
Burden  of  pro<^,  424-429 
Carelessness  in  representing  facts, 

334 
Catching  bargains,  236 
Character,  see  infra,  Evidence 
Circumstantial   evidence,  see  infra. 

Evidence 
Classification  of  frand,  230-232 
Collateral  matters  falsely  represent- 
ed, 301 
Collusion  defined,  230 
Commercial  agencies  — 

False  reports,  355 

Statements  made  to  obtain  credit, 
365 
Compromise  of  claims,  319,  414 
Concealment  (see  also  infra,  Silence; 
Suppression  of  truth)  — 

Artifices  accompanying  nondisclo- 
sure, 319-^22 

Condition  of  property,  314 

Confidential  relations  as  affecting 
duty  to  speak,  311-312 

Defects  in  property  sold,  305-306, 
369-371 

Denial  of  knowledge,  309*-310 

Duty  to  speak,  307-310 

Equivocal  answers,  309-310 

Evidence,  430 

Financial  condition,  315-317 

Half  truthb,  310 

Imputation  of  intent  to  deceive, 
341-342 

Intent  to  deceive,  341 

Matters  open  to  common  observa- 
tion, 312-313 

Matters  relating  to  legal  proceed- 
ings, 319 

Misleading  answers,  309-310 
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FRAUD  AND  DIS^CEIT -^  continued 
Concealment  —  continued 

Misrepresentations  accompanying 
nondisclosure,  319-322 

Opinion  accompanied  by  conceal- 
ment, 248 

Proof  of  scienter,  341-342 

Purchase  made  through  third  per- 
son, 313 

Questions  of  law  and  fact,  445 

Request  for  secrecy  as  fraudulent, 
313-314 

Silence  distinguished,  306 

Suppression  of  truth,  305,  310 

Tricks  accompanied  by  nondisclo- 
sure, 319-322 

Value  of  commercial  paper  and 
corporate  stock,  318 

Value  of  property,  314-315 
Conduct  as  false  representation,  243 
Confidential  relations  — 

Duty  to  disclose  facts,  311-312 

Existence  as  affording  means  of 
fraud,  232-235 

Good  faith  required,  233 

Inference  of  fraud,  427 

Questions  of  law  and  fact,  449 
Consideration,    inadequacy    as    evi- 
dence of  fraud,  442-444 
Conspirator's  representations,  288 
Construction  of  representations,  303 

-504 
Constructive  fraud  — 

Confidential  or  fiduciary  relations, 
232-235 

Dealings  with  persons  under  dis- 
ability, 235 

Definition,  231 

Presumption  of  reliance  on  rep- 
resentations, 428 

Unconscionable  advantage,  236 

Vitiating  effect,  231-232 
Contracts  — 

Affirmance,  412 

False  representations  as  defense, 
344 

Judgment  for  enforcement  of  con- 
tract as  bar  to  claim  for  dam- 
ages, 415 

Performance  after  discovery  of 
fraud,  413 

Rescission  for  fraud,  343 
Corporations  — 

Concealment  of  value  of  stock, 
318 

False  reports  of  condition,  355 


FRAUD  AND  DECEIT  —  contwiw^d 
Corporations  —  continued 
False  statements  by  officers,  351 
Financial   condition   falsely   rep- 
resented, 293 
Liability  for  deceit,  401 
Prospectus    as   false    representa- 
tion, 366,  400 
Purchasers   of   stock    relying   on 
statements   to   stock   exchange, 
369 
Reports  of  officers  as  false  rep- 
resentations, 367-369 
Credit    (see   also   infra,   Financial 
condition)  — 
False  representations  as  to  credit, 

289-294 
Recommendations  to   credit   con- 
sidered, 291-292 
Creditor  obtaining  money  or  prop- 
erty from  debtor  by  trickery,  238 
Crops,  productiveness  of  land  false- 
ly represented,  279 
Damages    (see  also  infra,  Measure 
of  damages)  — 
Benefit  to  wrongdoer,  394 
Compensatory  damages,  451 
Damage  as  essential  to  cause  of  ae-^ 

tion,  388-395 
Elements  of  actionable  fraud,  239- 

240 
Evidence,  433-435 
Interest  as  damages,  458 
Measure  of  damages,  433 
Mitigation  of  damages,  458 
Performance  of  legal  obligationi 

393 
Pleading  damages,  422 
Proximate  cause,  452 
Punitive  damages,  451 
Value  of  bargain,  452 
Dealer's  talk  as  false  representation, 

250 
Deceit  defined,  230 
Deeds,  opinion  as  to- effect  of  deed, 

295 
Definitions  — 
Actual  fraud,  230-231 
Collusion,  230 
Constructive  fraud,  231 
Deceit,  230 
False,  230 
Fraud,  229 

Fraudulent  representation,  230 
Misrepresentations,  230 
Diligence,  see  infra.  Negligence 
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FRAUD  AND  DECEIT  —  continued 
Disease,  false  representations  as  to 

curability,  272 
Divorce  record  as  uotice,  377 
Dower  released  by  fraud,  396 
Duty  to  speak,  see  infra,  Silence 
Effect  of  fraud  — 

Liability  as  dependent  on  effect  of 
transaction,  388-395 

Vitiating  effect  generally,  231 
Election  between  rescission  and  dam- 
ages, 412 
Elements  of  actionable  fraud  — 

Acts  in  furtherance  of  intent,  241 

Damage,  239-240 

False  representation,  242 

Intent  to  deceive,  239 

Overt  act,  241 

Subsequent  events,  241 
Enticing    person    within    reach    of 

criminal  process,  271 
Equity  — 

Adequacy  of  remedy  at  law,  404 

Concurrent  jurisdiction,  404 

False   representations  as   ground 
for  relief  in  equity,  345 

Jurisdiction,  404 

Quantum  of  proof  in  equity,  439 
Equivocation  and  evasion,  see  supra, 

Concealment 
Estimates   as  false  representations, 

246 
Estoppel  to  deny  truth  of  represen- 
tations, 347 
Evidence  — 

Admissibility,  429-436 

Burden  of  proof,  424-429 

Character  of  defendant,  429 

Circumstantial  evidence,  426,  429, 
440-444 

Concealment,  430 

Damages,  433 

Equity  distinguished  from  law  as 
to  sufficiency  of  evidence,  439 

Falsity,  430 

Inadequacy  of  consideration,  442- 
444 

Inferences  of  fraud,  426 

Intent,  432 

Knowledge  and  intent,  432 

Latitude  of  proof,  429 

Other  frauds,  435 

Participation  in  fraud,  430 

Presumptions,  424-429 

Quantum  of  proof,  436-^440 


FRAUD  AND  DECEIT  ^  c<m$inuei 
Evidence  —  continued 
Reliance  on  representations,  428, 

431 
Representations,  430 
Reputation  of  defendant,  429 
Sufficiency,  436-440 
Value,  430 

Written  representations,  430 
Exchanges,  statements  made  to  stock 
exchange  as  affecting  customers, 
369 
Executor  or  administrator  as  liable 

for  deceit,  401 
Exercise  of  legal  right  not  fraudu- 
lent, 237 
Extravagant  assertions  as  imposing 

liability,  372 
Facts  — 

Existing  facts  as  subject  of  rep- 
resentations, 244 
Form  of  statement  as  determina- 
tive, 247 
Opinions  distinguished  from  state- 
ments of  fact,  247 
Past  facts  as  subjects  of  represen- 
tation, 244 
False  defined,  230 
Falsehood  as  means  of  perpetrating 

fraud,  232 
False  impressions  as  means  of  fraud, 

232 
Falsity  of  representations  (see  also 
infra.  Materiality  of  representa- 
tions; Reliance  on  represent^ 
tions;  Representations;  Subject 
matter  of  representations)  — 
Acts  as  representations,  243 
Assertion  of  actual  falsity  as  not 

essential,  302 
Belief  in  truth,  330-333 
Belief  in  truth  as  affecting  liabil- 
ity, 336 
Careless  statements,  334 
Conduct,  243 
Construction    of    representations, 

303-304 
Contradictory   statements   as   ob- 
viating effect,  242 
Creation  of  false  impression,  302^ 
303 
'  Dealer's  talk,  250 
Duty  to  know  facts,  335-337 
Element  of  fraud,  242 
Equitable  relief,  345 
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FRAUD  AND  "Dl&CElT  ^  continued 
Falsity  of  representations  —  contin- 
ued 
Forgetfnlness    as    excusing    mis- 
statement, 337 
Form,  243 
Ignorance    as    affecting   liabilityi 

336 
Mistake  as  affecting  liability,  336 
Negligence  in  making  statements, 

334 
Persons  liable,  349 
Positiyeness    of    representations, 

333 
PuflBlng,  250 
Questions    answered    by    persons 

without  interest,  349 
Questions  of  law  and  fact,  445 
Real  estate  as  subject  of  false  rep- 
resentations, 271 
Reckless  statements,  337 
Relief  as  dependent  on  falsity,  301 
Seller's  statements,  250 
Silence  as  to  material  facts,  303 
Statements  by  third  persons,  288 
■  Time  of  making  representation  as 

governing  falsity,  303 
Trade  talk,  250 
Volunteers*  statements,  349 
What  constitutes  falsity,  302-303 
Words  not  essential,  243 
Fiduciary  relations  — 
Existence  as  means  of  perpetra- 
ting fraud,  232-235 
Good  faith  required,  233 
Financial  condition  — 
Artifices  to  conceal  condition,  320- 

322 
Coneealment,  315-317 
Continuing  representations,  362 
Reliance  on  representations,  380 
Statement  by  third  persons,  350 
Statements  to   commercial   agen- 
cies, 365 
Findings,  450 

Forfeiture  not  affected  by  fraud,  408 
Forgetfnlness  as  excusing  misstate- 
ment, 337 
Fraudulent  representation,  see  infra. 

Representation 
Futurity    of    matters    represented, 

252-254 
Half  truths,  310 

Hard  bargains  as  fraudulent,  236 
Husband  and  wife  — 
Chastity  of  intended  wife  falsely 
represented,  300 


FRAUD  AND  DECEIT  —  continweti 
Husband  and  wife  —  continued 
Representations     as    to     marital 
rights,  296 
Illiteracy,    see    infra,    Incompetent 

persons 
Implied  knowledge,  335 
Imputed  intent,  327 
Incompetent  persons  (see  also  infra, 
Infants)  — 
Fraud  in  dealing  with  persons  un- 
der disability,  235 
Illiterates  as  incompetent,  235 
Inference  from  dealings,  427 
Indefinite  assertions  as  imposing  lia- 
bility, 372 
Infants    (see  also  supra,  Incompe- 
tent persons)  — 
Liability  for  deceit,  401 
Inferences  — 

Confidential    relation    of   parties, 

427 
Facts  inferred  from  expression  of 

opinion,  248 
Intent  inferred,  327 
Presumptions  distinguished,  426 
Injury  — 
Cause  of  action  as  dependent  on 

injury,  388-395 
Performance  of  legal  obligation  as 
causing  injury,  393 
Insanity  (see  also  supra,  Incompe- 
tent persons)  — 
Fraud  in  dealing  with  insane  per- 
sons, 236 
Instructions,  450 
Insurance,  opinion  as  to  effect  of 

policy,  295 
Intent  — 
Abandonment   of   fraudulent   in- 
tent, 323 
Belief  in  truth  of  representations, 

330-333 
Carelessness  in  making  statements, 

334 
Complaining  party  as  object  of 

fraudulent  intent,  326 
Concealment  of  facts,  341 
Element  of  fraud,  23^241 
Bvidenee,  432 

False  statements  of  intention,  259 
Fraud  as  dependent  on  intent,  322 
Fraudulent  intent  in   action   for 

deceit,  323 
Inference  of  intent,  327 
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FRAUD  AND  DECEIT -^  contmued 
Intent  —  continued 

Innocent     misrepresentations     as 

imposing  liability,  323 
Negligence  in  making  statements, 

334 
Opinion  expressed  with  intent  to 

deceive,  249 
Persons  affected  by  intent,  326 
Pleading  fraudulent  intent,  420- 

422 
Promise  with  intent  not  to  per- 
form, 242,  261-263,  432 
Purchase  with  intent  not  to  pay, 

263-270,  432 
Qualified  statements,  333 
Questions  of  law  and  fact,  447 
Representations    intended    to    be 

acted  on,  324-326 
Representations  to  third  persons, 

326 
Restitution  promised  as  evidence 
of  fraud,  333 
Interest  as  affecting  liability,  349 
Interest  as  damages,  458 
Interference  with  trade  or  calling  by 

monopolizing  market,  237 
Investigation  — 
Duty  dispensed  with,  378 
Facts  represented,  357 
Liability  as  affected  by  investiga- 
tion, 361 
Joinder  of  parties,  415-416 
Judgment,  450 
Jurisdiction,  404 
Kinds  of  fraud,  230-232 
Knowledge  — 

Actual  knowledge  as  essential,  335 
Concealment  of  known  facts,  341 
Constructive  notice  of  falsity,  376 
Defense  to  action  on  contract,  344 
Denial    of    knowledge    as    fraud, 

309-310 
Duty  to  consult  records,  377 
Duty  to  know  facts,  335-337 
Evidence,  432 

Forgetfulness    as    excusing    mis- 
statement, 337 
Implied  knowledge,  335 
Inequality  of  knowledge,  248 
Inferred  intent,  328 
Necessity   for   actual   knowledge, 

335 
Pleading  scienter,  419 
Presumption  of  knowledge,  335 
Proof  of  scienter,  328-330,  347 


FRAUD  AND  DECEIT  —  cofi*Mi««i 

Knowledge  —  continued 

Questions  of  law  and  fact,  447 
Reliance  on  representation,  355 
Superior  knowledge  as  imposing 

duty  to  speak,  309 
Waiver  of  right  to  sue  for  dam- 
ages, 411 
Landlord's  concealment  of  condition 

of  premises,  314 
Law  — 

Effect  of  written  instrument,  295 
Opinion  as  to  law  as  false  repre- 
sentation, 295 
Presumption  as  to  knowledge  of 

law,  295 
Relief  in   equity  for  mistake  of 

law,  296 
Relation   of  parties  as   affecting 
misrepresentations,  296 
Lawful  means  in  exercise  of  legal 

right,  238 
Legal  wrong  as  essential  to  fraud, 

237 
Location  of  real  estate  falsely  rep- 
resented, 275 
Manufacturers  -— 

Concealment  of  defects,  369 
False   representations   by    manu- 
facturer, 271,  352 
False  statements  as  to  safety  of 
article,  369 
Marriage  — 
Inducing  marriage  as  fraud,  271- 

272,  300 
Measure  of  damages  for  fraud  in- 
ducing marriage,  457 
Materiality  of  representations  — 
Chastity  of  intended  wife,  300 
Collateral  matters,  301 
Contents   of   written   instrument, 

300 
Definition  of  materiality,  29^299 
Financial    condition    of   corporar 

tion,  300 
Fraud  in  other  transactions,  301 
Dlustrations  of  materiality,  300- 

301 
Inducement  to  make  contract,  299 
Legal  effect  as  dependent  on  ma- 
teriality, 297 
Necessity  for  materiality,  297 
Persons   comprising   directors   of 

corporation,  300 
.Questions  of  law  and  fact,  447 
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FRAUD  AND  DECEIT  —  continued 
Materiality     of     representations  — 
continued 
Relief  as  dependent  on  materiali- 
ty, 297 
Train  service  at  surburban  station, 

300 
What  constitutes  materiality,  298- 
299 
Matters  of  law,  see  supra.  Law 
Means   of   perpetrating  fraud,  232 
Measure  of  damages  — 

Compensation  for  injury,  451 
Difference   between    actual    value 

and  contract  price,  453 
Incumbrances  misrepresented,  454 
.  Loss  of  or  injury  to  property,  455 
Marriage  induced  by  fraud,  457 
Misrepresentations  as  to  cost,  454 
Money  paid  out,  lent  or  expended, 
456 
Misrepresentations,  see  supra,  Palse 
Representations;     infra,     Repre- 
sentations 
Mistake  — 
Falsity  of  representations  due  to 

mistake,  336 
Relief  in   equity  for  mistake  of 
law,  296 
Mode  of  perpetrating  fraud,  232 
Money  paid  out  as  meaiAire  of  dam- 
ages, 456 
Monopolizing  market  as  fraud,  237 
Motive  as  affecting  fraud,  348 
Negligence  — 
Diligence  required  to  avoid  injury, 

374 
Examination  prevented   or  made 

difficult,  375 
Liability  as  affected  by  negligence 

of  person  injured,  371 
Representation  of  facts,  334 
Notice,  see  supra.  Knowledge 
Opinions  — 
Active  fraud  accompanying  opin- 
ion, 248 
Concealment  accompanying  opin- 
ion, 248 
Confidence  between  parties,  248 
Effect   of   deed   or   other  instru- 
ment, 295 
Form  of  statement  as  determina- 
tive, 247 
Future  evidence,  380 
Inequality  of  knowledge,  248 
Inference  of  fact,  248 


FRAUD  AND  DECEIT  —  contitittdd 
Opinions  —  continued 
Intent  to  deceive,  249 
Legal  opinion  as  false  representa- 

tion,  295 
Puffing  as  expression  of  opinion, 

380 
Questions,  of  law  and  fact,  446 
Reliance  on  opinions,  248,   379- 

381 
Solvency  of  persons,  289-291 
Statement   of  fact   distinguished, 

247,  340 
Title  to  property,  274 
Values  as  matters  of  opinion,  279- 
289 
Overt  act  as  element  of  fraud,  241 
Ownership  of  property  falsely  rep- 
resented, 273-275 
Pardon  as  affected  by  concealment 

of  facts,  319 
Participants  in  fraud  as  entitled  to 

relief,  405-408 
Parties  — 

Defendants,  416 
Joinder,  415-416 
Plaintiffs,  415 
Partnership  — 
Deception  of  partner  as  affecting 

firm,  369 
Liability    for   fraud    of   partner, 
400 
Pecuniary  circumstances,  see  supra, 

Financial   condition 
Personal  injuries,  release  from  lia- 
bility by  fraud,  272 
Personal  property,  see  infra.  Sales 
Persons  entitled  to  relief,  see  infra, 
Privity  as  affecting  right  to  re- 
lief 
Persons  liable  — 

Agency  as  creating  liability,  400 
Conspirators,  400 
Corporations,  401 
Disinterested  persons,  349,  402 
Executors  and  administrators,  401 
Infants,  401 
Loss  as  between  innocent  persons, 

401 
Participation  as  essential  to  re- 

Uef,  399 
Partnership  transactions,  400 
Privity  by  fraud  as  imposing  lia- 
bility, 399 

Public  officeirs*  ^1 

Ratification  of  acts  of  others,  400 
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FRAUD  AND  DECEIT  — continued  \ 
Persons  liable  —  continued  ^ 

Reference  to  third  person,  403 
Representations  by  third  persons, 

349-402 
Persons  under  disability,  see  supra, 

Incompetent  persons 
Physician's     representation     aa    to 

curability  of  disease,  272 
Pleading  — 
Averment  of  fraud,  416-418 
Damages,  422 
Exceptions    to    rule    that    fraud 

must  be  pleaded,  418 
Joinder  of  causes  of  action  and 

defenses,  423 
Knowledge  and  intent,  420-422 
Particular  allegations,  419 
Reliance  on  representations,  422 
Scienter,  419-422 
Variance,  424 
Positiveness  of  representations,  333 
Presumptions  — 

Circumstances     implying     fraud, 

327 
Confidential    relation    of   parties, 

427 
Fraud  not  presumed,  424 
Inferences     from     circumstances 

distinguished,  426 
Knowledge  as  inferable  from  fact  • 

of  falsity,  330 
Knowledge    of    falsity    of    state- 
ment, 335 
Presumption    from    presumption, 

427 
Proof  of  facts  to   support  pre- 
sumption, 427 
Provisions  in  contract  favorable  to 

draughtsman,  428 
Price  paid  for  property,  see  infra. 

Sales;  Vendor  and  purchaser 
Principal  and  agent,  see  supra.  Per- 
sons liable 
Privity  as  affecting  right  to  relief  — 
Participation  in  fraud,  396 
Relief  as  between  parties  to  fraud, 

397-399 
Strangers  to  title,  395 
Wife    induced    to    release    dower 

right,  396 
Promises  — 
Intent  not  to  perform,  242,  261- 

263 
Obtaining  property  under  promise 

to  reeonvey,  260 


FRAUD  AND  DECEIT  —  con^imi^ 
Promises  —  continued 

Unperformed  promise  as  false  rep- 
resentation, 254-259 
Promissory     representations,     252- 

254 
Proof  of  fraud,  see  supra,  Evidence 
Prospectus  of  corporation  as  false 

representation,  366 
Province  of  court  and  jury,  444- 

450 
Proximate  cause  — 

Damages  as  consequence  of  fraud, 
452 

Reliance  on  representations,  352- 
354 
Publications     falsely     represented, 

279 
Public  officers  as  liable  for  deceit, 

401 
Puffing,  see  supra.  Opinions 
Purchase   with   intent   not   to   pay, 

263-270 
Quality  of  property,  277 
Quantity  of  property,  276 
Questions  of  law  and  fact,  373,  444- 

450 
Real   property  as  subject  of  false 

representations,  271 
Reckless  statements,  337 
Release  — 

Concealment  of  facts,  319 

Personal  injuries,  272 
Reliance  on  representations  — 

Action  induced  by  representations, 
359-360 

Assignee's  right  to  rely,  369 

Character  of  deception,  371-379 

Complaining  party  as  entitled  to 
rely,  363 

Condition  of  property,  834 

Constructive  notice  of  falsity,  376 

Contents   of   written   instrument, 
386 

Continuing  representations,  362 

Corporation  prospectus,  366 

Cost  of  article,  381 

Deception  as  essential  to  liability, 
355-357 

Duty  to  consult  records,  377 

Duty  to  investigate,  371-379 

Evidence,  428,  431 

Examination   prevented   6r  made 
difficult,  375  , 

Exceptions  to  rule,  374-379 

Extravagant  assertions,  372 
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yKAUD  AND  DBOEIT '-' omiiHued 
ReliAaee  on  npreaentatioiM  — con- 
tinued 

Finaneiai  ctoiidiiian,  ^7^^381 
,  Future  e^dence,  37»t-381 
iBidefiiiite  ftswrtion,  372 
Indirect  representationsy  363-364 
Inducement  to  act,  352-355,  359- 

360 
Investigation  as  affoefcing  liabili- 
ty, 3m,  361 
Knowledge     ihttt    representation 

was  made,  355 
Location  of  land,  383 
Modification  of  rule,  374-379 
Necessity  for  deception,  355-357 
Nsc^sily  for  rdisnce,  352-355 
Ne^^igsnce  o£  peiBsn  injured,  360 
Opinions,  246,  248,  37^^-381 
Partner's  right  to  rely,  369 
Persons  entitled  to  rely,  36^-371 
Pleading,  4^2 
Policy  of  kw,  360 
PresusDption  in  ease  of  eonsfcruc- 

tive  fraud,  428 
Prospectus  of  corporation^  366 
Proidniate  cause  of  injury,  352- 
354 
...Puffing,  379-^1 

Quality  of  property,  384 
Questions  of  low  and  fact,  373, 

449  : 
Reference,  to  source  of  informa- 
tion, 373 
Repoi^   of   oiBcers   of   corpora- 
.    ,       tioDS^  367-^69 

Right  to  rely,  246,  248,  359-388 
Sole  rdiii^ntM  as  essential,  358 
Statements   to   commercial   agen- 
cies, 365 
Statements  to  stock  exchange  as 
affecting  purchasers  of  stocks, 
369 
Time  of  i?epresentation  as  affect- 
ing right  to  refyf  361^363 
Title  to  property,  383 
Value,  381 
S^ef  {see  also  infra.  Remedies)  — 
Persons  engaged  in  fraud,  405- 
408 
Remedies  — 
Action  for  damages,  409 
Assumpsit,  407 
Burden  of  proof,  424-429 
•    Concurrent    jurisdietion    of    law 
and  equifty,  404 
R.  C.  L.  Vol.  XII.— 83. 


f!BAUD  AND  DECEIT -- continued 
Remedies  —  continued 

Conditions  pieeedent  to  rigbt  to 
sue,  411^-415 

Defenses,  408  ^ 

Klaetion   between   rescissioit  and 
damages,  412 

Equity  jurisdietion,  404 

Fraud  as  defense,  408 

Instjpueticms,  450 

Joinder  of  causes  of  action  and 
defenses,  423 

Judgment,  450 

Jurisdietion,  404 

Parties  to  fraud  as  entitled  to  re- 
lief, 406*-408 

Pleading,  416-424 

Presumptions,  424-429 

Recovery  of  money  paid^  406 

Reeoission  for  fraud,  40& 

Vitiating  effect  of  &»ud,  406 

Weiver  of  right  to  sue,  411 

Waiver  of  tort,  407 
'Represeiitaifcioae  (bee  abe  supra, 
Falsity  of  representations ; 
Materiality  of  representations; 
Reliance  on  representaiidns;  in- 
fra. Subject  mslter  of  i^pre- 
sentations)  — 

Public  representations,  326-327 

Questions  of  law  and  fact,  445- 
447 
Reputation,  see  supra.  Evidence 
'   Rescission   of  contracts   for  fraud, 

343  . 

'Restitution  promised  as  evidence  of 

fraud,  333 
Bate  — 

Auctioneer's   statements   as   false 
representations,  ^4 

Breach  of  warranty  disting^hed 
from  deceit,  346 

Character  of  property  falsely  rep- 
resented, 277 

Concealment  of  condition  of  prop- 
erty, 305-306,  314 

Condition     of     property    falsely 
represented,  277 

Damage  as  affected  by  value  of 
property  sold,   393 

Dangerous  articles,  369-371 

Dealer's  talk  as  false  representa- 
tion, ^0 

Defects  concealed,  305-306 

Fraud  in  sale  of  personal  prop- 
.     erty,  271 
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FBAUD  AND  DECEIT  ^  continued 
Sales  —  continued 

Imputed  knowledge  as  to  whole- 
somenesB  of  provisions,  342-343 

Intent  not  to  pay^  432 

Latoit  def  eots  not  disclosed,  314 

Manufacturer's  liability,  369-371 

Measure  of  4<u3tiageB  for  fraud, 
452 

Ownership  of  property  sold,  273- 
275 

Promise  to  reconvey  as  false  rep- 
resentation, 260 

Purchase  through  third  person  as 
fraudulait,  313 

Purchase  with  intent  not  to  pay, 
263-270 

Quality  of  property  falsely  repre- 
sented, 277 

Reliance  on  representation,  384 

Remedies  for  deceit,  410^11 

Rescission  for  fraud,  343,  399, 
406 

Solvency  oi  purchaser  falsely 
represented,  289 

Substitution  of  article  as  curing 
fraud,  414 

Trade  talk   as  false  representa- 
tion, 250 
Scienter,  see  supra,  Knowledge 
Seals -^ 

Distinction  between  sealed  and 
unsealed  instruments  abolished, 
408 

Procurement  of  sealed  instrument 
by  fraud,  408 
Silence    (see   also   supra,    Conceal- 
ment) — 

Duty  to  speak,  307-310 

Effect  of  silence  generally,  312- 
314 

Means  of  knowledge  as  imposing 
duty  to  speak,  309 

Omission  to  state  material  facts, 
303 

Pecuniary  condition  of  purchaser 
on  credit,  315-316 
Solvency  — 

Effect  of  misrepresentations  as  to 
solvent,  289 

Representations  as  statements  of 
fact  or  opinion,  289-291 

Statements  of  third  persons,  290 
Statements  of  fact,  see  supra.  Facts 


FRAUD  AND  DECEIT— continued 
Subject  matter  of  representations  — 

Adaptability  of  property  to  par- 
ticular uses,  277   ' 

Assertions  of  intenti<m,  254-263 

Boundaries  of  land  add,  276 

Buildings,  278-279 

Character  of  properly,  277 

Condition  of  property,  277-279 

Contents  of  boobs,  279 

Cost  of  property,  279-289 

Credit,  289-294 

Curability  of  disease,  272 

Estimates,  246 

Existing  facts,  244 

Fact  or  opinion,  244-250 

Financial  standing,  289-294 

Futurity   of   matter   represented, 
252-254 

Identity,  271 

Income  of  property,  287 

Incumbrances  on  property,  274 

Judgment  as  to  matters,  246 

liens  <m  property,  274 

Location  of  land,  275 

Manufactures,  271,  278-^279 

Matters  of  law,  29&-297 

Opinions,  244-250 

Ownership  of  property,  27S-275 

Past  facts,  244 

Personal  identity,  271 

Personal  property,  271 

Profits  of  land,  287 

Promises,  254-263 

Publications,  278-279 

Purchase  with  intent  act  to  pay. 
263-270 

Quality  of  property,  276-279 

Real  estate,  271 

Relations,  271 

Rents  of  realty,  287 

Rights,  271 

Solvency,  287-291 

Title  to  property,  273-275 

Trade  talk,  250-251 

Value,  27(^289 
Subjects  of  fraud,  230-232 
Subsequent     evsant     as     rendering 

transaction  fraudul^it,  241 
Suppression  of  truth  (see  also  supra. 
Concealment)  — 

Means  of  fraud,  232 

Omission  of  material  facts,  303 
Surprise,  236 

Third   person^   statements   as   im- 
posing liability,  288 


INDEX 


1315 


FRAUD  AND  B^GEIT  ^  eontmued 
Time  of  representation  as  affecting 

right  to  rdy,  361-368 
Title,  see  infra,  Vendor  and  Pnr- 

diaser 
Tricks  accompanying  nondiselosnre, 

319-322 
Truth  of  representations,  belief  in 

tmtb,  330-333 
Unconscionable  advantage,  236 
Undue  influence,  231 
Value  — 

Admissibility  in  evidence,  430 

Concealment,  318 

Concealment  of  value,  314-315 

Cost  falsely  represented,  284-287 

Damage  as  affected  by  value  of 
property  sold,  393 

Difference   between    actual   valtie 
and  contract  price,  453 

Loss   of  bargain   as  measure   of 
damages,  452 

Reliance  on  statement  of  value, 
381 

Representations    as   to    value    as 
matters  of  opinion,  279^289 
Variance,  424 

Vendor    and    purchaser    (see    also 
supra,   Real   property)  — 

Aoreage  falsdy  represented,  276 

Boundaries     falsely    represented, 
276 

Buildings    on    land    falsely    rep- 
resented, 278--279 

Character  of  property  falsely  rep- 
resented, 277 

Concealment  of  facts  by  vendor, 
311 

Condition  of  property  falsely  rep- 
resented, 277 

Duty  to  consult  records,  377 

Income  of  property  falsely  zep- 
resented,  287 

Location     of     property     falsely 
represented,  275 

Price  paid  by  vendor  falsely  repre- 
sented, 300-301 

Profits  of  property  falsely  repre- 
sented, 287 

Promise    to    reconvey    as    false 
representation,  260 

Quality  of  property  falsely  repre- 
sented, 277 

Quantity  of  property  falsely  rep- 
sented,  276 


FRAUD  AND  DECEIT!  —  cantmued 
Vendor  and   purchaser — continued 
Reliance  on  representations,  373, 
.  383,  385 

Remedies  for  deceit,  410 
Rents  falsely  represented,  287 
Title  to  property  falsely  repre- 
sented, 273-275 
Train  service  falsely  represented, 

300 
Value    falsely   represented,   27^ 
289 
Vitiating  effect  of  fraud,  406 
Waiver  of  right  to  recover  damages. 

411 
Warranty,  see  supra,  Sales 
Writings  misrepresented,  386-388 

FRAT7D VIJ5KT  OOirVETAHCES  — 

Abuse  of  process  to  defeat  creditors, 

482 
Accountability  of  fraudulent  grantee, 

641 
Actions     (see    also    infra,    Setting 
aside  conveyance)  — 

Deception  and  injury  as  essential 
to  right  of  action,  603 

Fraud  as  essential  to  support  al3- 
tion,  613 

Injury  to-  complainant,  491 

Pendency  as  notice  of  matters  in- 
volved, 481 

Pendency  of  litigation  as  evidence 
of  fraud,  481 

Sales  in  bulk,  529 

Venue,  646 
Advances  secured  as  fraudulent,  584 
AHmony    defeated    by    conveyance, 

500-501 
Amended  bill,  664 
Answer,  665 
Antenuptial  conveyances'-^ 

Conveyance     under     antenuptial 
agreement,  522 

Marriage  as  consideration,  518 
Assignment  for  benefit  of  creditors 

as  fraudulent,  471 
Assumption    by    creditor   of    other 

debts,  587 
Attachment  (see  also  infra,  Setting 
aside  conveyance)  — 

Goods  sold  in  bulk,  529 
Auctions,  stifling  bidding,  482 
Badges  of  fraud,  see  infra,  Elements 

and  badges  of  fraud 


we 
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FRAUDULENT  CONVEYANCES  — 
continued 

Benefited  see  infra,  Beservatioii  of 
benefits 

Bond  as  fraudulent  conveyanee,  471 

BoU^,  see  infra,  Sales  in  bulk 

Burden  of  proof  — 
Fraud  in  transfer,  59^-599 
Fraudulent  preferences,  668 
Husband's  conveyance  to  wife,  668 
Intent  to  defraud,  667 
Shifting  of  burden,  666 

Change  of  possession,  see  infra,  Be- 
tention  of  possession  by  transfer- 
ror 

Chattel  mortgage  reserving  beneftts, 
649-661 

Choses  in  action  — 

•    life  insurance  policy,  511 

Subjects  of  fraudident  transfer, 
507 

Circumstances  indicating  fraud,  496 

Class  legislation  in  bulk  sales  acta, 
528 

Common-law  principles,  465 

Concealment  as  evidence  of  fnnd, 
581 

Confession  of  judgment  as  fraudn- 
lent  conveyance,  470 

Confidential  relations  as  evidence  of 
fraud,  488^90 

Conflict  of  laws,  654 

Consideration  — 
Fraudulent  intent  notwithstanding 

consideration,  495 
Inadequacy   as   badge   of   fraud, 

478,542 
Harriage   as   valuable   considera- 
tion, 518 
Payment  of  consideration  as  creat- 
ing trust,  600 
Preferentiai  transfers,  582-684 
Presumption  of  valuable  consider- 
ation, 598 
Release  of  dower,  615 
Release  of  homestead,  516 
Trust  resulting  from  payment  of 
consideration,  600 

Constitutionality  of  sales  in  bulk 
acts,  528 

Constructive  delivery,  see  infra,  Re- 
tention of  possession  by  trans- 
ferror 

Contingent  liability  as  subject  of 
preference,  576 


FRAUDULENT  CONVEY ANCBS  — 
continued 
Contracts  — 
Agreement  to  reeonvey,  612 
Executory  agreement  for  fraudu- 
lent transfer,  610 
Conveyances,  see  infra.  Transactions 
constituting    fraudulent    convey- 
ances; Transactions  in  fraud  of 
creditors 
Corporations  — 

Shifting  assets  to  corporation,  480 
Trust  fund  doctrine,  480 
Cotenancy,  delivery  on  sale  by  co- 
tenant,  569 
Oeditors   (see  alao  infra,  Persons 
protected;   Preferences;   Reme- 
dies of  creditors)  — 
Circumstances    indicating    fraud 
against     subsequent     creditors, 
496 
''Creditors  and  others,"  490 
Determination  of  status,  497-409 
Estoppel    to    attack    conv^anoe, 

499 
Existing  creditors,  493 
Injury  to  creditors,  491 
Intent     to     defraud    subseqaent 

creditors,  495 
Loss  of  right  to  avoid  transfer, 

474 
Persons  claiming  under  ereditors, 

504 
Priority  of  general  ci«ditoro,  646 
Right  of  recourse  to  debtor^s  prop- 
erty, 469  • 
Subsequent  creditoia,  49S 
Waiver  of  rights,  499 
Who  are  careditors,  492 
Creditor's  bills,  see  infra,  Remedies 

of  creditors 
Debtor— 
Insolvent's    right   to    dispose   of 

property,  477 
Pleading  insolvency,  060 
Rights  respecting  property,  472 
Time,  talents  and  industry  as  sub- 
jects of  transfer,  508 
Debts  as  indicating  fraud,  476 
Declarations   and   admissions,   673- 

677 
Deed  of  trust  as  fraudulent  convey- 
ance, 471 
Deeds,  failure  to  r^ord  as  evidence 
of  fraud,  483-484 
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-PBAUDULENT  CONYEYANCES -^ 
continued 
DefiwidiDg  ereditora,  see  infra^  In- 
tent ;     TEanaactioDS     cooatitutiiig 
fraudulent  conveyances 
Delaying  creditcffB,  see  infra,  Intent ; 
TransactionB  constituting  fraudu- 
lent conveyaneea 
Delivery,    see    infra.    Retention    of 

possession  by  transferror 
D^nnrver,  665 
Discovery    of    concealed    fxroperty, 

620 
Distribution  of  proeeeds  — 
Lien  creditoc%  647 
Priority  of  guieral  creditois,  646 
Surplus,  648 
Divorce  and  seporaticm,  see  supra. 

Alimony 
Dower,  release  as  valuable  consider- 
ation^ 515 
Effect  of  frandolent  transfer  — 
Deception  and  injury  as  eaaential, 

603 
Estoppel  to  deny  apfMurant  title, 

601 
Good  laitili  pmuxbed,  598. 
Husband    taking    title    to    wife's 

property,  604 
Partial  or  total  invalidity,  475 
Parties  to  taranaaetion,  5ft7 
Presumption  of  good  faith,  598 
Purefaftsers       from       fraudulent 

grantee,  607 
Becording  as  notice,  605 
Resulting  trust,  600 
Setting  aakie  conveyanoeas  affect- 
ing title,  609 
Subse^^uent  occurrences  as  affect- 
ing validity,  475 
Title  as  affected  by  setting  aside 

conveyance,  609 
Titie  taken  in  namd  of  tfaitd  per- 
son, 599 
Validity  as  between  parties,  473 
Void  or  voidable,  473 
Election  of  remedies,  615-619 
Elements  and  badges  of  fraud  (aee 
also  infra.  Preferences)  — 
Antenuptial  transfer  in  fraud  of 

marital  rights,  485-488 
Collusive  execution  sales,  482 
Confidential  relations  between  par- 
ties, 488-490 
Disparity    between    conmderation 
and'valae,  478 


FRAUDULENT  CONVEYANCES  — 
continued 
Elements  and   badges   of   fraud  — 
continued 
Entire    property    transferred    by 

debtor,  48o 
Execution  sales,  482 
Failure  to  record  transfer,  483- 

484 
Inadequacy  of  consideration,  478 
Indebtedness  as  element  of  fraud, 

476 
Irregularities  in  deeds  and  mort- 

Ifsges,  483 
Litigation    pending    at    time    of 

transfer,  481 
Preference  of  creditors,  580-592 
Relationship  of  parties,  488 
Qeeewation  of  benefits,  543 
Shifting    assets    to    corporation, 

480 
Suppression  of  fads  in  confes- 
sion of  judgment,  483 
English  statutes,  465-469 
Equity  — 
AaciUary  remedies  in  equity,  621 
Equitable  assets,  624 
Kxhaustion    of    remedy    at    law, 

623-^24,  e§9 
Judgment  as  condition  precedent 
.  to  xelief ,  62&-683 
JuoriBdiction  in  sales  in  bulk  cases, 

530 
Pari  delicto  doctrine,  610,  613 
Theorv  of  equitable  relief,  622 
Eitoppdi  — 

.  Aasent  to  or  knowledge  of  f saudu- 
lent  e<mveyance,  499 
Denial  of  apparent  title,  601  . 
Evidence  (see  also  infra.  Presump- 
tions) —  i 
Adnuflsibflity,  669 
Burden  of  proof,  666-669 
CircumstantiaL-  evidence  of  fraud, 

486,537 
"Coxkoealment  as  evidence  of  fraud, 

581 
Declarations  and  admissions,  673 
Degree  of  proof,  671 
Intent  to  defraud,  667 
E&eeutians  (aee  also  infra.  Remedies 

of  creditors)  — 
'  Collnfiiye  sale  as  fraudulent,  482 

Sale  in  fraud  of  creditois,  471 
Executory  oentracts  for  fraudulent 
transfer,  610 
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FRAUDULENT  CONVEYANCES-^ 
continued 
Exempt    property    as    subject    of 

fraudulent  traoflfer,  505-507 
Exhaustion  of  remedy  at  law,  see 

infro.,  Setting  aside  conveyance 
Financial  condition  of  grantor,  516 
Forms    of   fraudulent   conveyances, 

469^71 
Fraud  (see  also  supra,  Elements  and 
badges  of  fraud)  — 
Actions    dependent   on   proof   of 

fraud,  613 
Circumstances    indicating    fraud, 

496 
Concealment,  581 
Conflict  of  laws,  654 
Pleading  fraud,  663 
Preferences   as   fraudulent,   580- 

592 
Purging  fraud,  475 
Questions  of  law  or  faet.  64^-652 
Retention  of  possession  by  trans- 
ferror, 555-559 
Vitiating  effect  of  fraud,  469,  472 
Fraudulent  grantee,  see  iflLfra,  Pur- 
chasers 
Fraudulent  intent,  see  infra.  Intent 
Garnishment  of  goods  Boid  in  bulk, 

529 
Gift  as  fraudulent  conveyanee,  471 
'    Grantee,    see    infra,    Intent;    Pnr^ 
chasers 
Heirs  as  entitled  to  impeaeh  anoes- 

tor's  conveyance,  491 
Hindering  creditors,  see  infra.  In- 
tent;    Transactions     constituting 
fraudulent  conveyances 
Homestead  release  as  valuable  con- 
sideration, 516 
Husband  and  wife  — 
Antenuptial  conveyanees  as  fraud- 
ulent, 518 
Antenuptial  transfer  in  fraud  of 

marital  righU,  485>488 
Burden  of  proving  fraud,  668 
Change  of  possession  as  between 

husband  and  wife,  563-565 
Consideration  for  eonv^ance  to 

wife,  515 
Conveyance  by  husbaad  in  fisaud 

of  wife,  500 
Conveyance  by  hosbaad  to  wife, 

513-525 
Conveyance  to  wife  by  third  per- 
son, 523  •    ' 


FRAUDULENT  CONVEYANCES  — 

eanHfiued 
Husband  and  wife  —  contwmed 

Financial  condition   of   husband, 
516 

Life   insurance    as   in   fraud   of 
creditors,  510-513 

Postnuptial  settlement,  519-^22 

Preferences  as  between   husband 
and  wife,  589^92 

Property   purchased   with   wife's 
money,  522 

Purchase  in  name  of  wife  with 
husband's  money,  524 

Subsequent  cseditors*  rights,  517 

Title  to  wife's  property  taken  in 
husband's  name,  604 
Indebtedness  as  dement  of  fraud, 

476 
Indicia  of  fraud,  seesujf>ra,  Elements 

and  badges  of  fraud 
Ittdoatry   of  debtor  ■  as  subject  of 

frsudulent  tcansfer,  508 
Injunction  against  fraudulent  con- 

vesnon  or  disposidott^  621 
Insolvency  — 

Disposal  0f  property  by  insolvent, 
477 

Preference  of  ereditera  by  insol- 
vent, 576 
Insuranee,  see. infra.  Life  instiranee 
Intent  —    * 

Barden  of  proving  frandalent  in- 
tent, 667 

Ciroumstanees   showing  transfer- 
ror's intenty  537 

Consideration       as       disproving 
fraudulent  intent,  495 

Fraud  against  subeequent  credi- 
tors, 495 

Hindering  or  delaying  creditors  as 
merely  inctdental,  536 

Husband's  eonveyanee  to  wife,  514 

Inadequacy    of    consideration    as 
showing  intent,  542 

Eoiowledge  of  transferee,  539-542 

Participation    by    purchaser    in 
fraudulent  intent,  535 

Pleading  fraudulent  intent,  663 

Preferences  showing  intent,  542 

Subsequent  acts  as  lowing  intent^ 
475 

Transferee's  intent^  533 

Tnmaferror's  intent,  531-533 

Voluntary  oonveyanees,  596 
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FRAUDULENT  OONVETANCES  — 
continued 
Jodgmehta  — 
Aftachment  in  lieu  of  jadgment, 

J629 
CoUateiral  attaek  on  jadgiaenty  632 
Confessioii  of  jadgioeiit  as  tczud- 

ulent,  483 
Etoeption  to  rule  requanng  judg- 
ment, 630 
Foreign  jodginent  as  establisbing 

right  of  aetiop,  628  . 
Fraadnleni  judgments,  470 
Judgment  of  federal  court  as  es- 
tabtidbing.  right  of  action^  628 
Preference  by  confcBsioB  of  judg- 

m&Lt^  S73 
Reduction  of  claim  to  judgment, 
626 
Judicial  sales,  retention  of  posses- 
sion as  evidence  of  fraud,.  567  . 
Kndwledge  by  gsanteo  of  gnmtor's 

lif tent,  580-^2 
Labor  of  disbkir  as  subject  cf  fraud- 

idcnt.traiiflffar,  liOS 
Laches  excused  by  bill,  658 
(  lif  ^  inancanco— 

Assignment  of  policy,  511 
Gbose  in.actson,  ^1 
Extent  of  injury  to  creditors,  512 
Proeiirilbg  iosmfance;  aa  in  fraud 

of  creditors,  510 
Statiitelry  provisions,  512 
Limitation  of  actions,  652 
.  Lis  pendens  aa  notice,  481 

Marriage  as  consideration  for  trans- 
>      for,  618 
Merchandise  sold  in  balk,  see  infra, 

Sal«  in.  bulk 
Mortgages  — 
Amunt  of  morlgpige  loaQed:a8  evi- 
dence of  fraud,  470 
Cont#m|ioianeous     consideration, 

509    . 
Failure  to  record  as  evidence  of 

fraud,  43Md4 
Fraudulent  transfer  by  mortgage, 

470 
Merchandise  mortgage  aa  sale  in 
.-    bulk,  526.. 
Mortgagee  as  purchaser  for  value, 

501t^02     ,      . 
Preference  by  mortgage^  573 
Recital  of  gfsatfiir  amount  tfian 
4^td«e,5ia'.f  ..  ,     ..  „ 


FRAUDULENT  CONVEYANCES  — 

continued 
Motive,  presumption  of  honest  mo- 

tive|c598 
Notice  — 
Grantee  as  chargeable  with  notice 

of  grantor's  intent,  539-542 
Purchasers  with  notice,  502 
Parent  and  chUd,  change  of  posses* 

sion  as  between,  564 
Pari  delicto,  610 

Partial  invalidity  of  transfer,  475 
Parlies   (see  also  infra,  Rdief  of 
parties)  — 
Effect  of  firaudulent  transfer,  597 
Pari  detioto,  610 
,    Parties  to  actions,  655--657  . 
Relationship  as  affecting  transac- 
tion, 588-502 
Validity  of  transfer  as  between 
parties,  473 
.    Persons 'Protected '— 
Bailees,  491 

.Bona  fide 'purchasers,  502 
Creditors!,  492-500  ^ 
Creditors  and  others,  400^ 
Deposit^iiy  of  ^{1K>ds»  ,491 
Episting  creditKMqUi  493 
Heirs,  491 
'     fPersons  dakning  fmder  cxeiitors, 
504  ... 

'.  Persona  otbar  th^n  oi^editoxsj  500- 
503    . 
Purchasers^  500-^03 
Subsequent  creditors,  493 
Wife  protected  against  cpivey- 
ance  by  hu^bapd^  500  . 
Plea,  665  .  • 

Pleading  — 
Amended,  bill,  664 
-Answer,  665 
Bill  or  complaint,  657 
Demurrer,  665. 

Description  of  property, .  662 
'     Excusing  laches,  1 658 

Exhaustion    of    remedy    at    law, 

65^ 
Fraud,  663 

Insolvency  of  debtor,  660 
Ownership  of  property,  662 
.       Plea,  665 
Reply,  665 

Supplemental  bill,  664 
Police  power  as,  to  sales  .in  bulk  acts, 
528 


Id20 


INDEX 


FRAUDUIJBNT  CONVEYANCES  — 

continued 
Possession  of  transferror,  see  infra, 

Retention  of  possession  by  trans- 
ferror 
Postnuptial  settlements  as  voluntary, 

619 
Powers  reserved  by  grantor,  549 
Preferences  —    • 

Absolute  transfer  as  preference, 
573 

Advances  secured,  584 

Assumption  by  creditor  of  olftier 
debts,  587 

Badge  of  fraud,  560 

Burden  of  proof,  668 

Cash  for  part   of  consideration, 
586 

Claims  subject  to  preference,  576 

Concealment  as  evidence  of  fraud, 
581 

Confession  T>f  judgment  as  pref- 
erence, 573 

Consideration  partly  cash,  566 

Consideration  for  transfer, '  582- 
584 

Contingent  Ikb^ties,  576 

Fraud  in  preferring  honest  debts, 
577 

i^tidnlent  intent  as   shown   by 
preferences^  542 
'     Fraudulent  preferences,  580-592 

Husband  preferring  wife,  589-592 

Insolvency  of  debtor,  676 

Intent  of  debtor,  578 

'Ktaowledge  of  creditor  of  fraudu- 
lent intent,  579 

Mode    of    effecting    preferences, 
572-574 

Mortgage  as  preference,  573 

Participation  by  creditor  in  fraud- 
ulent intent,  679     * 

Preferred    creditor   as    bona   fide 
purchaser,  574 

Relationship  of  parties,  586-592 
'  Bighi  to  prefer  oreditoEs,  372 

Securing  future  advances,  584 

Statutory  prohibition,  575 

Unmatured  obligations,  576 

Value  of  propwty  exceeding  debt, 
582 

Wife  preferred  by  her  husband, 
589-592 
Presumptions—' 
'  *  Consideration  pre^med,  598 

Good  faith  in  transfer,  598 


FRAUDULENT  0ONVEYANCBB-- 

continued 
Presumptions  —  contmMd 
Fraud  preaamcMl  from  vohintary 

conveyance,  476-478       • 
Motive  of  traoKfer,  598 
Retention  of  poesessiien  by  trans- 
ferror, 555-559     ' 
Voluntary  ooBveytnces,  598^96 
Principal  and  agent —  . 
Delivery  to  pnrcbaser'a  agebt  as 

change  of  possession,  561 
Possession  by  sdlto  as  agent  for 

pnrcfaaBer,  570 
Title  taken  in   agent's  name  as 

fraudulent,  509 
Proceeds,  see  supra.  Distribution  of 

proceeds 
Property,    see    infra,    Subjects    of 

fniudulent  traisfer 
Pnrchasevs  < — 
Aceounting  to  ereditoEB,  641 
A^^reement  to  reeonvey,  ^12 
Bona  fide  purchasers,  562 
Conveyance  in  fnmd  of  porehas- 

en^  500-^4 
Credit  for  money  expended,  ^S- 

645 
Creditor's  remedy  against  grantee, 

645 
'     Equitable    rlgiita  :etf   fnra^ulent 

grantee,  640 
Ezt^t  of  grantee's  limbility,  641 
Intent  of  f r»nd«lent  ^antee,  533 
Eoiowledge  of  fraudtuent  irut^nt, 

539^542 
Liabilities  of  fraudutenl  grhntee, 

641-413 
Mortgagee  as  purchaser  for  value, 

501-502 
Nbtice  of  grantOT^a  intent/  539- 

542,  644  ' 

Notice  6f  prior  conv^attc^,  502 
Participation  in  fraudulent  intent, 

535 
Preferred   creditor   as  bona   fide 

purchaser,  WTA 
Rents    and    profits    received    by 

fraudulent  grantee,  642 
Retention  of  possession  by  grant- 
or,'560 
Transfers  by  fraudulent  grantee, 

607 
Purging  frabd,  4?76  ' 
Questions  of  law  or  fiiet,  649-652 
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FRAUDULENT  CONVEYANCES— 

continued 
Receivers  appointed  to  protect  cred- 
itors, 622 
RecoDveyauce,  see  infra,  Relief  of 

parties 
Records  — 

Fail  are  to  record  transfer  as  ele- 
ment of  fraud,  483-484 

Matters  shown  by  records,  606 

Notice  of  transfer,  605 
Relationship  of  parties  (see  also  in- 
fra, Voluntary  conveyance)  — 

As  evidence  of  fraud,  488-490 
Relief  of  parties  — 

Agreement  to  reconvey,  612 

Fraud  as  affecting  resulting  ac- 
tions, 613 

Parties  not  in  pari  delicto,  613 

Reconveyance  by  grantee,  612 

Voluntary  reconveyance,  612 
Remedies,  see  supra.  Relief  of  par- 
ties 
Remedies  of  creditors  (see  also  in- 
fra, Setting  aside  conveyance) — 

Ancillary  remedies,  621 

Attachment  in  lieu  of  judgment, 
629 

Attachment  of  property  transfer- 
red, 625 

Choice  of  remedies,  615-619 

Creditor's  biU,  621 

Discovery  of  concealed  property, 
620 
'  Dii^bution  of  proceeds,  646-648 

Election  between  law  and  equity, 
615 

Equitable  remedy,  615 

Execution  issued  and  returned,  636 

Execution  sale,  619 

Exhaustion  of  remedy  at  law,  623- 
624,  636-640 

Foreign  judgment  as  establishing 
right  of  action,  628 

Grantee's  liability  to  creditors,  645 

Injunction,  621 

Injury  as  essential  to  right  of  ac- 
tion, 614-615 

Issuance  and  return  of  execution, 
633-636 

Judgment  as  condition  precedent, 
626-633 

Legal  remedy,  615 

Lien  as  essential  to  relief,  615 

Receiver,  621 


FRAUDULENT  CONVEYANCES  — 
continued 
Remedies    of    creditors  —  continued 
Reducing  claim  to  judgment,  626 
Sale  under  execution,  619 
Special  equitable  remedies,  620 
Supplementary  proceedings,  621 
Theory  of  equitable  relief,  622 
Reply,  665 

Reservation  of  benefits  — 
Badge  of  fraud,  543 
Chattel  mortgage  as  affecting  res- 
ervation, 549-551 
Emplojrment  of  debtor,  547 
Employment  of  mortgagor,  550 
Future  support  of  debtor,  546 
Powers  reserved,  549 
Secret  reservations,  545 
Support  of  debtor,  546 
Support  of  mortgagor,  550 
Surplus  reservation  by  debtor,  548 
Retention  of  possession  by  transfer- 
ror— 
Acts  affecting  change  of  posses- 
sion, 561-^ 
Agency  of  seller  for   purchaser, 

570 
Bulky  articles,  567 
Change  of  possession,  560-^7 
Change  of  possession  as  necessary, 

551-655 
Circumstances     dispensing     with 

change,  567-572 
Constructive  delivery,  565 
Crops  as  subjects  of  constructive 

delivery,  567 
Delivery  as  change  of  possession, 

565 
Delivery  to  agent  as  change  of 

possession,  561 
Dispensing  with  change  of  pos- 
session, 567-672 
Employment  of  seller  to  manage 

property,  570 
Ehddence  of  fraud,  555-559 
Husband's  transfer  to  wife,  563- 

565 
Impossibility  of  aotnal  delivery, 

565-567 
Ineomplete  transaotions,  567 
Joint  owners,  569 
Judicial  sales,  etc.,  567-669 
Necessity  of  efaattge  of  possession, 

551-555 
Parent's  traosf dr  to  child,  5^ 
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FRAUDULENT  CONVEYANCES  — 

continued 
Retention    of  possession   by  trans- 
ferror —  continued 

Possession  consistent  with  trans- 
fer, 569 

Postponed  delivery,  571 

Purchaser's  rights,  560 

Real  property,  559 

Sufficiency  of  change  of  posses- 
sion, 560-567 

Symbolical  delivery,  565 

Transactions  between  persons  re- 
siding together,  563 

Warehouse  receipts  as  represent- 
ing goods,  567 
Sales  in  bulk  — 

Absolute  nature  of  liability,  530 

Actions  by  creditors,  529 

Attachment  of  goods  sold,  529 

Constitutionality  of  statutes,  528 

Creditors'  remedies,  529 

Equity  jurisdiction,  530 

Farming   implements   not   within 
statute,  527 

Foreclosure  sale,  526 

Garnishment  of  goods  sold,  529 

Goods,    wares    and    merchandise, 
527 

Mercantile  stock  as  within  statute, 
527 

Mortgage  of  stock  of  merchandise, 

526 
Nature  of  liability,  530 
Property  affected,  527 
Remedies  of  creditors,  529 
Statutory  provisions,  525 
Things  within  statute,  527 
Tort  liability  of  seller,  529 
Transactions  affected,  526 
Setting  aside  conveyance   (see  also 
supra.  Relief  of  parties;  Reme- 
dies of  creditors)  — 
Attachment  as  preliminary,  615 
Attachment  in  lieu  of  execution, 
635 

Attachment  in  lieu  of  judgment, 

629 
Deception  and  injury  as  essential, 

603 
Distribution  of  proceeds,  646-648 
Execution    issued    and    returned, 

633-636 
Jixhaustion  of  lemedieB  at  law, 

636-640 


FRAUDULENT  CONVEYANCES  — 
continued 

Setting  aside  eonveyacnee  —  contin- 
ued 
Injury  as  essential  to  right  of  ac- 
tion, 603,  614-615 
Issuance  and  return  of  execution, 

633-636 
Judgment    as    preliminary,    615, 

626-^33 
lien  as  essential  to  relief,  615 
Limitation  of  addons,  652 
Parties,  656-657 
Persons  entitled  to  sue,  614 
Title  as  affected  by  decree,  609 
Venue  of  action,  648 

Ship  transferred  at  sea,  565-566 

Sources  of  the  law,  465 

Specific  performance  of  ccmtract  to 
reconvey,  612 

Statutes  — 
English  statutes,  46&-469 
Interpretation,  468,  490 
Liberal  interpretation,  490 
Preferences  prohibited,  575 

Statutes  of  limitations,  652 

Subjects  of  fraudulent  transfer — 
Choses  in  action,  507 
Exempt  property,  505-507 
Goods  and  chattds,  507 
Industry  of  debtor,  508 
Property  subject  to  debts,  505 
Talents  of  debtor,  508 
Time  of  debtor,  508 

Subsequent  occurrences  as 
validity,  476 

Supplemental  bill,  664 

Supplementary  proceedings,  621 

Support,  see  supra,  Reservation  of 
benefits 

Symbolical  delivery,  see  snpra,  Re- 
tention of  possession  by  transfer- 
ror 

Talents  of.  debtor  as  subject  of 
fraudulent  transfer,  508  . 

Time  of  debtor  as  subject  of  fraud- 
ulent transfer,  508 

Tort  liability  on  sale  in  bulk,  529 

Transactions  constituting  fraudulent 
conveyances    (see    also    supra, 
Preferences)  — 
Assignment  for  benefit  of  credi- 
tors, 471 
Bonds,  471 
Bulk,  sales,  625-531 
Collusive  execution  sales,  482 
Confession  of  judgment,  483 
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TOAUDULENT  CONVEYANCES  — 

continued 
Transactions    eonstitnting    frandn- 
lent  conveyances  —  continued 

Deed  of  trust,  471 

Execotion  sales,  471,  482 

Gifts,  471 

Husband's    conveyance    to    wife, 
513-625 

Judgments,  470 

Life  insurance,  510-513 

Mortgages,  470 

Mortgages    for    contemporaneous 
consideration,  509 

Oral  contracts,  469 

Sales  in  bulk,  525-531 

Several  conveyances  as  one  trans- 
action, 475 

Suppressing  bidding  at  auction, 
482 

Title  taken  in  agent's  name,  509 

Title  taken  in  name  of  third  per- 
son, 599 
Valuable   consideration,   see   supra; 

Consideration 
Value    (see    also   supra,    Preferen- 
ces) — 

Sale  for  less  than  value,  478 
Venue,  648 

Vitiating  effect  of  fraud,  469,  472 
Void  or  voidable,  473,  597 
Voluntary  conveyances  — 

Actual  intent  to  defraud,  596 

Effect  as  fraudulent  per  se,  592 

Fraudulent  per  se,  592 

Intent  to  defraud,  596 

Meritorious  consideration,  594 

Postnuptial  settlements,  519-522 

Presumption   of   fraud,   476-478, 
593-596 

Prima  facie  fraudulent,  476-478, 
593-596 

Relationship  of  parties,  594 
Waiver  of  rights  by  creditors,  499 
Warehouse  receipts  as  representing 

goods,  567 

SinrDS  ANB  BBPOSm  IN  COVRT 

Attorneys  as  compellable  to  deposit 

money  collected,  680   • 
Compulsory  payment  inte^  eonrt,  680 
Confiscated  property,  679 
Custody  of  ^deposit,  680 
Disposal  of  money  depoifited,  681 


FUNDS      AND      DEPOSITS      IN 
COURT  —  continued 
Disposition  of  deposit  on  order  of 

court,  681 
Effect  of  payment  into  court,  679 
Enforcement  of  deposit,  680 
Judge  refusing  to  permit  withdraw- 
al, 679 
Mandamus    to   compel    withdrawal, 

679 
Manner  of  enforcing  deposit,  680 
Order  for  deposit  in  court,  680 
Persons  benefited  by  deposit,  679 
Proceeds    of    confiscated    property, 

679 
Propriety   of  pa3rment   into   court, 

679. 
Restitution  of  deposit,  681 
Rule  to  show  cause,  680 
Withdrawal  of  funds  deposited,  681 

GAME  I.AW8  — 

Animals    raised    in    captivity    not 

game,  702 
Birds  protected  by  game  laws,  692 
Carriers  affected  by  game  laws,  701 
Close  season,  699 

Commerce,  see  infra,  Interstate  com- 
merce 
Confined  animals  as  game,  702 
Constitutional  law  — 
Classification,  693-694 
Discriminatory  statutes,  693 
Federal   constitution  as  affecting 

game  laws,  684 
Police    power    as    regards    game 

laws,  692 
Prohibiting    killing    for    market, 
692 
Construction  of  game  laws  — 
Interference  with  interstate  com- 
merce, 697 
Application  to  game  killed  in  an- 
other state,  696 
Fines  for  illegal  hunting,  695 
Forfeiture  of  hunting  apparatus, 

695 
Night  hunting^  ^5 
Penal  legislation  generally,  694 
Destruction  of  hunting  apparatus, 

695-696 
Discriminatory  statutes,  603 
Domestication  of  wild  animals,  686 
Easement  of  hunting,  690 
Fines  for  illegal  hunting^  695 
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GAME  LAWS  —  continued 

Forfeiture    of    hanting    apparatxis, 
695 

Government     ownership    of    game, 
684-685 

Grant  of  hunting  rights,  690 

Hunting,  see  infra,  Right  to  hunt 

Importation  of  game,  698 

Incorporeal  nature  of  hunting  rights, 
689 

Intent  as  affecting  violation  of  game 
laws,  695 

Interstate  commerce  as  affeeted  by 
game  laws,  697 

Killing  game  (see  also  infra,  Bight 
to  hunt)  — 
Killing  for  market,  692 

Landowners'  rights  as  regards  game, 
686-687 

Larceny  of  game,  687 

License  to  hunt,  701 

Limitations  on  quantity,  702 

Marketing  game,  687,  692 

Non-game  birds  as  subjects  of  pro- 
tection, 692 

Nonresidents  excluded  from  hunting 
rights,  693 

Ownership  of  game,  684-687 

Possession    as   affecting   ownership, 
685-687 

Possession  of  game  as  subject  to  reg- 
ulation, 699 

Profit  a  prendre  in  hunting  rights, 
690 

Property  in  game,  684-687 

Pursuit  as  giving  title.  686 

Quantity  of  game  to  be  killed,  702 

Bedaeing  game  to  possession,  685- 
687 

Remedies  for  violation  of  hunting 
rights,  690 

Right  to  hunt  — 
Easement  in  land,  690 
Incorporeal  hereditament,  689 
Kaiing  for  market,  687,  692 
license  on  land  of  others,  689 
Licenses  from  public  authorities, 

701 
Nonresidents  excluded,  693 
Ownership    of    soil    as    affecting 

right,  087 
Purchase  of  hunting  r^hts,  689 
Remedies  for  viohition  o£  right, 

690 
Reservation  of  right  in  towrvfniace 
of  land,  689 


GAME  LAWS  —  continued 

Right  to  hunt  —  continued 
Sale  of  hunting  rights,  689 
Statute    of   frauds  as   governing 
contracts,  689 

Sale  of  game  as  subject  to  regula- 
tion, 699 

Seizure  and  destruction  of  hunting 
apparatus,  695-696 

Shipment  of  game  out  of  state,  697 

Shooting,  see  supra,  Right  to  hunt 

States  — 
Ownership  of  game,  684-685 
Power  to  enact  game  laws,  691- 
693 

Statutes,  see  supra,  ConstructicHi  of 
game  laws;  infra,  Validity  of 
game  laws 

Time  for  hunting  regulated,  695 

Title  to  game  killed  by  trespassers, 
68ft-687 

Transportation  of  game,  697,  701 

Trespasser    as    acquiring    title    to 
.  ■  game,  686-687 

Validity  of  game  laws,  691-693,  702 

GAMING  — 

Accomplices,  743 
Actions  — 

Loss  or  injury  to  article  used  in 
gaming,  732 

Right  to  sue  for  stake  won,  708 
Agent's  liability  in  gamiog  trans- 
action, 768 
Assignment   of   gambling   contract, 

758 
Bagatelle  as  prohibited  game,  723 
•    BaUee's  liability  in  gaming  transac- 
tion, 768 
Banking  games,  721 
Baseball  as  game  of  skill,  723 
Betting  — 

Cigars  as  stakes,  715 

Definition,  707 

Food  as  stakes,  715 

Gaming  as  synonymous  with  bet- 
ting, 712 

PliiyiBg  to  detenuine  who  pays* 
for  game,  715 

Putting  up  8tak«8  before  game  be- 
gins, 713 

Wbmt  bet  noli  eoanplete^  713 
Billiards  u  game  of  skill,  717 
Billiard  table  aa  gambling  appan^ 

tos,  728 
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GAMING  —  continued 
Bills  and   notes  given  for  gaming 

consideration,  757-761 
Bookmaking    as    prohibited    game. 

719-721 
Bowling  as  game  of  skill,  717 
Breach  of  peace  as  tendency  of  gam- 
ing, 708 
Broker's  liability  in  gaming  trans- 
action, 768 
Backet  shop  as  place  for  gambling, 

737 
Cards  as  game  of  chance,  717 
Chance  as  element  of  gaming  con- 
tract, 749 
Chance  distinguished  from  skill,  716 
Checkers  as  game  of  skill,  717 
Chess  as  game  of  skill,  717 
Chuckalnck,  see  infra,  Keeping  or 

exhibiting  gaming  devices 
Cigars  as  stakes,  715 
Civil  Tights  and  liabilities,  761-770 
Cock  fighting  as   prohibited   game, 

723 
Common  gamblers  defined,  739 
Compromise   of   gaming   contracts, 

760 
Consideration,  see  infra,   Contracts 
Constitutionality  of  statutes  against 

gaming,  709 
Contest  for  prizes  as  gaming,  714 
'   Contracts  — 

Assignment  of  gambling  contract, 
758 

Chance  as  element,  749 

Civil  rights  and  liabilities  of  par- 
ties, 761-770 

Collateral  contracts,  755,  761 

Compromise  of  gaming  contracts, 
760 

Equitable  relief,  769 

Futures,  751 

Margins,  751 

Notes  given  for  gambling  consid- 
eration, 757-761 

Obligations    given    for    gambling 
consideration,  757-761 

Options,  751 

Pleading    gambling    transactions, 
766 

Renewal  of  note  given  for  gaming 
consideration,  760 

Traiisactions  in  aid  of  gaming,  750 

Validity  of  gaming  contracts,  745- 
748 


GAMING  —  continued 
Contracts  —  continued 
Valid  paper  given  in  payment  or 

as  security,  760 
What  are  gaming  contracts,  748 
Crackloo  as  gaming  device,  731 
Craps  as  prohibited  game,  721 
Criminal  law  (see  also  infra,  Gamb- 
ling resorts;  Games  prohibited; 
Keeping  or  exhibiting  gaming 
devices;  Place  of  offense)  — 
Breach   of  peace  as  tendency  of 

gaming,  708 
Common-law  rule  as  to  gaming, 

708 
Contest  for  prizes,  714 
Gaming  as  crime,  708 
Participation    in    or   presence   at 

game,  713 
Playing  for  cigars,  food  or  drinks, 

715 
Playing  to  determine  who  pays  for 

game,  715 
Prize  contest,  714 
Statutory  prohibition  of  gaming, 

708 
What  constitutes  offense,  711-716 
Dealing  in  futures,  722 
Definition,  707 

Destruction  of  gaming  devices,  733 
Devices,  see  infra.  Keeping  or  ex- 
hibiting gaming  devices 
Dice  as  game  of  chance,  717 
Dice  as  gaming  device,  731 
Distinctions,  707 
Drinks  as  stakes,  715 
Duplicity  in  indictment,  741 
Election  bets,  723,  754 
Equitable  relief  against  gaming  eon- 
tracts,  769 
Evidence,  743 

Fair  grounds,  see  infra,  Statutes 
Faro  as  banking  game,  721 
Food  as  stakes,  715 
Foot  race  as  prohibited  g^ame,  723 
Forfeitures,  745 
Futures  as  involving  gaming,  722, 

751-754 
Gambling  as  synonymous  with  gam- 
ing, 727 
Gambling  contracts,  see  supra,  Con- 
tracts 
Gambling  resorts    (see  also   infray 
Keeping  gambling  resorts)  — 
Billiard  rooms,  735 
Bucket  shops,  737 
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GAMING  —  continued 
Gambling^  resorts  ^  continued 
Common  gaming  hoases,  734 
Restrictions  on  admission,  735 
Telegraphic  transmission  of  wa- 
gers, 736 
Turf  exchanges,  735 
Games  prohibited  — 
Bagatelle,  723 
Banking  games,  721 
Billiards,  718 
Bookmaking,  719-721 
Cards,  717 
Cock  fighting,  723 
Craps,  717,  721 
Dealing  in  futures,  722 
Dice,  717 
Distinction    between    chance   and 

skill,  716 
Faro  as  banking  game,  721 
Foot  races,  723 
Gift  enterprises,  723 
Horse  racing,  718 
Lotteries,  723 
Pool,  718 

Pool  selling,  719-721 
Raffling,  717 
Rondo,  718 
Gaming  contracts,  see  supra,  Con- 
tracts 
Gaming  defined,  711 
Gaming  tables,  see  infra.  Keeping 

or  exhibiting  gaming  devices 
Gift  enterprise  as  prohibited  game, 

723 
Highway  as  place  of  offense,  724 
Horse  racing  as   prohibited  g^me, 

718 
Indictment  or  information  — 
Description  of  place,  game  or  de- 
vice, 742 
Duplicity,  741 
Sufficiency,  740 
Keeping  gambling  resorts  — 
Bucket  shop  as  place  for  gaming, 

737 
Hotel  room  as  place  for  gaming, 

737 
Leasing   premises   for   gambling, 

737 
Licensing  gaming  houses,  738 
Use  of  premises  for  gaming,  737 
Keeping  or  exhibiting  gaming  de- 
vices — 
Billiard  tables,  728 
Chuckaluck,  727 


GAMING  —  continued 
Keeping  or  exhibiting  gaming  de- 
vices —  continued 

Crap  table,  727 

Destruction    of    gaming    devices, 
733 

Devices  defined,  726 

Gaming  table,  727-729 

Licensing  gaming  tables,  729 

Miscellaneous  devices,  731 

Poker  table,  727 

Pool  tables,  728 

Slot  machines,  729 

Tables  for  gaming,  727-729 
Keno  as  gaming  device,  731 
Lease  of  premises  for  gaming,  737 
Legalizing  gaming,  711 
Licenses  — 

Effect  of  license  tax  as  licensing 
gaming,  738 

Gaming  tables,  729 

Tax  as  legalizing  gaming,  711 
Loans  for  gambling  purposes,  766 
Lotto  table  as  gaming  device,  731 
Marginal    transactions    as    gaming, 

751-754 
Notes  given   for  gaming  consider- 
ation, 757-761 
Nuisances,  708 
Options  as  involving  gaming,  751- 

754 
Participation  in  or  presence  at  game, 

713,  743 
Partnership   for   gaming  purposes, 

767 
Penalties,  745 
Persons  liable  criminally  — 

Common  gamblers,  739 

Employees,  738 

Proprietors,  738 

Telegraph  eompanies,  739 
Place  of  offense  — 

Description  in  indictment,  742 

Highways,  724 

Private  house,  725 

Public  house  or  place,  724 

Taverns,  724 
Pleading,  see  infra,  Prosecutions 
Poker  table,  727 

Pool  room  as  gambling  resort,  735 
Pool    selling    as    prohibited    game, 

719-721 
Pool  table  as  gambling  apparatus, 

728 
Price  of  game  as  stakes,  715 
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GAMING  —  continued 
Private  house  as  place  of  offense, 

725 
Prize  contest  as  gaming^  714,  749 
Prosecutions  (see  also  supra,  Indict- 
ment or  information;  Persona 
liable  criminally)  — 

Accomplices,  743 

Conviction  and  punishment,  744- 
745 
Public  house  or  place  as  place  of 

offense,  724 
Punishment,  744-745 
Raffling  as  prohibited  game,  717 
Recovery    of    money    or    property 
lost  — 

Agent's  liabUity,  768 

Bailee's  liability,  768 

Broker's  liability,  768 

Common-law  rule,  761-763 

Equitable  relief,  769 

Fraud  as  affecting  right  of  le- 

,  coveiy,  763 

Money  loaned  for  gambling  pur- 
poses, 766 

Pari  delicto,  761 

Partners   in   gaming  transaction, 
767 

Stakeholder's  liability,  765 

Statutory  right  of  recovery,  763- 
765 
Renewal  of  note  given  for  gaming 

consideration,  760 
Resorts    for    gambling,    see    supra. 

Keeping  gambling  resorts 
Right  of  recovery,  761-763 
Seizure  of  gaming  devices,  733 
Skill  distinguished  from  judgment, 

716 
Slot  machine,  721,  729 
Stakeholder's  liability  to  depositor, 

765 
Stakes,  see  supra,  Betting 
Statutes  — 

Constitutionality,  709 

Construction,  709 

License  tax  on  gaming,  711 

Power  to  suppress  gambling  on 
fair  grounds,  710 

Prohibition  against  gaming,  708 
'^Stock  clock"  as  gaming  device,  731 
Summary  destruction  of  gaming  de- 
vices, 733 
Tables,  see  supra.  Keeping  or  ex- 
hibiting gaming  devices 
Tavern  as  place  of  offense,  724 


GAMING  —  continued 

Telegraph  companies  as  liable  crim* 
inaUy,  739 

Telegraphic  transmission  of  wagers, 
736 

Turf  exchange  as  gambling  resort, 
735 

Wager  (see  also  supra,  Betting)  — 
Definition,  707 

Wagering  contracts,  see  supra,  Con- 
tracts 

G  ABinSHMBNT  — 

Abandonment  of  proceeding,  861 

Abatement  — 

Criminal  proceedings,  854 
Incompetency  of  plaintiff  to  main- 
tain proceeding,  778 

Accident  insurance  as  subject  to 
garnishment,  804-805 

Actions  to  support  garnishment,  777 

Affidavit,  821 

Agents  as  garnishees,  846 

Amount  in  controversy,  815 

Ancillary  remedies,  827 

Annuities  as  sabject  to  garnishment, 
795 

Answer  of  g^amishee,  828 

Appeal,  841 

Appearance  by  garnishee,  826 

Assignments  — 
Debtor's  assignment  as  available 

to  garnishee,  833-837 
Garnishment  as  affecting  prior  as- 
signment, 848 

Assignment  — 
Pendency  of  ganiishment  as  af- 
fecting assignment,  850 

Bailments  — 

Bailee  as  garnishee,  781 
Garnishment   as   excusing  return 
by  bailee,  855 

Bankruptcy  — 
Estate  of  bankrupt  as  liable  to 

garnishment,  813 
Garnishment  lien  as  security,  847 

Banks,  deposits  as  subject  of  gar- 
nishment, 779,  805 

Beneficial  association  as  subject  to 
garnishment,  794 

Bifis  and  notes  as  subject  to  gar- 
nishment, 789-793 

Bond  or  undertaking  — 
Discharge  of  garnishment,  859 
Dissolution  of  garnishment,  861 
Requirement  of  bond,  861 
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GARNISHMENT  —  continued 
Carriers  — 

Delivery  to  consignee  excused  by 
garnishment,  855 

Property  in  possession  of  carrier, 
782-784 
Cars  as  subject  to  garnishment,  784 
Chattel   mortgages,  garnishment   of 

mortgaged  property,  789 
Choses  in  action,  see  infra.  Property 

subject  to  .garnishment 
Claims  by  third  persons  — 

Disclosure  of  claim  by  garnishee, 
858 

Garnishee's    duty    to    interplead 
claimants,  857 

Notice  to  claimants,  857 

Parties   to   garnishment   proceed- 
ings, 858 

Right  to  intervene,  857 
Claims  reachable,  see  infra,  Proper- 
ty subject  to  garnishment 
Collateral  security,  see  infra,  Pledge 
Commerce  as   affected   by  garnish- 
ment, 784 
Conflict  of  laws,  819 
Contingent    interest   as    subject   to 

garnishment,  794 
Contract    liabilities    as    subject    to 

garnishment,  800 
Corporations  — 

Garnishee  process  against  corpor- 
ations, 845 

Stock  as  subject  to  garnishment, 
788 

Stockholders'  liability  as  subject 
to  garnishment,  806 
Costs,  840 
Cotenancies  as  liable  to  attachment, 

799-800 
Counterclaims,  830-831 
County  as  garnishee,  842 
Creditor  — 

Garnishee's   liability   to   creditor, 
853 

Restriction  to  legal  rights  of  debt- 
or, 779 

Rights  as  against  garnishee,  853 
Credits,  see  infra,  Property  subject 

to  garnishment 
Custody  of  law,  see  infra,  Property 

subject  to  garnishment 
Damages  as  liable  to  garnishment, 

795-798 
Debtor  — 

Exemptions  of  debtor,  832 


GARNISHMENT  —  eontimued 

Debtor  —  continued 

Garnishee's    liability    to    debtor, 

853-856 
Residence    as    affecting    jnrisdie- 
tion,  816 

Decedents'  estates  as  subject  to  gar- 
nishment, 814 

Defenses  of  garnishee  — 
Assignment  by  debtor,  833-837 
Defects  in  proceedings,  830 
Duty  to  defend  promptly,  829 
Estoppel    as    affecting    defenses, 

809 
Exemptions  of  debtor,  832 
Pendency   of   other   proceedings, 

830 
Set-off  or  counterclaim,  830-831 

Definitions,  795 

Disclosure  by  garnishee,  828 

Discovery  — 

Answer  of  garnisbe*,  828-829 
Disclosure  by  garnishee,  828 
Interrogatories,  827 
Purpose  of  garnishment,  780,  794 

Dissolution   for   causes   subsequent, 
860 

Effects,  see  infra,  Property  subject 
to  garnishment 

Equity  — 

Ancillary  remedies,  827 
Garnishment  of  equitable  interest, 

785-786 
Nature   of  garnishment   as   equi- 
table, 776 

Estoppel  against  garnishee,  802 

Executions  — 
Prerequisite  to  garnishment  pro- 
ceedings, 823 
Proceeds  as  liable  to  garnishment, 
810 

Executors   and    administrators,  see 
supra,  Decedents'  estates 

Exemption  of  carriers  from  liabil- 
ity to  garnishment,  782-783 

Exemption    of   debtor   on   garnish- 
ment, 832 

Factoring    process    as   synonymous 
with  garnishment,  775 

Foreign  eorporations  as  gamiiAees, 
845 

Foreign  garnishment  as  affecting  do- 
mestic proceedings,  854 

Forms  of  property  subject  to  gar- 
nishment, 780-793 
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OABNISHMENT  —  eontinued 
Fraudulent  conveyaneeB  — 

Garnishment  of  propexty  fraudu- 
lently tranaferred,  787 

Impeachment  by  garnishment  pro- 
ceeding, 779 
Funds  in  court  as  liable  to  garnish- 
ment, 809 
Funds  in  hands  of  third  person,  793 
Garnishee— 

Agents,  846 

Answer,  828 

Appearance,  826 

Bailee  as  garnishee,  781 

Carriers,  782 

Corporation,  845 

Corporation  as  to  ddbtor's  stock, 
788 

Costs,  840 

Counties,  842 

Creditors'  rights,  853 

Defendant  as  garnishee,  841 

Defenses,  829-837 

Discharge  of  liability,  852 

Disclosure,  828 

Duty  to  interplead  claimants,  857 

Executor  or  administrator,  814 

Exemptions   from   liability,   782- 
783 

Guardians,  815 

Interest  on  claim,  851 

Judgment  against  garnishee,  837- 
840 

Judgmemt   as    protection    against 
debtor,  855 

Liability  of  garnishee,  850-852 

Municipal  corporations,  843 

Mutual  benefit  society,  794 

Nature  of  UabiHty  reachable,  794- 
800 

Notice  to  garnishee,  824 

Officers  of  corporations,  846 

Payment  to  debtor  after  service, 
852 

Plaintiff  as  garnishee,  841 

Private  corporations,  845 

Property  acquired   after  service, 
850 

Protection  against  doable  liabili- 
ty, 853-856 

Public  officers,  841 

Railroad  companies,  845 

Receivers,  812,  844 

Residence  as  affecting  jurisdiction, 
816 

School  districts,  844 

R.  C.  L.  Vol.  XII.— 84. 


GARNISHMENT  —  eontinued 

Garnishee  —  eontinued 

Status  as  mere  stakeholder,  850 
Transfer    of    property    pending 

garnishment,  850 
Trustee  in  bankruptcy,  813 

Gift  promised  as  subject  to  garnish- 
ment, 779 

Injunction   in  aid  of  garnishment, 
827 

In  rem  nature  of  garnishment,  776 

Insurance  (see  also  infra,  Life  insur- 
ance) — 
Property   insurance  as   liable   to 
garnishment,  804 

Interest  as  chargeable  against  gar- 
nishee, 851 

Interpleader,  see*supra,  Claims  by 
third  persons 

Interrogatories,  827 

Interstate  commerce,  see  supra,  Com- 
merce 

Intervention,  see  supra.  Claims  by 
third  persons 

Joinder  of  parties,  see  infra,  Parties 

Joint  interests  as  liable  to  garnish- 
ment, 799-800 

Judgments  — ^ 
Effect   as   against  third   persons, 

856 
Effect  as  to  creditors'  righty  853 
Enforcement  of  judgment  against 

garnishee,  840 
Liability  to  garnishment,  807 
Lien  of  garnishment  as  affected 

by  judgment,  848 
Prerequisite  to  garnishment  pro- 
ceedings, 823 
Protection    of    garnishee   against 

debtor,  855 
Rendition  against  garnishee,  837- 
839 

Jurisdiction  — 
Amount  in  contorversy,  815 
Federal  courts,  817 
Residence  of  debtor,  816 
Situs  of  property  or  debt,  819- 

821 
Statutory  regulation,  815 

Legal  or  equitable  pro^aediqg,  776 

liability  -of  -gamkhee,  see  supra, 
Garnishee 

lien  of  gaarnkhment — 
Commencement  of  lien,  847 
Discharge,  848 
Judgment  as  affecting  lien,  848 
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GARNISHMENT  —  continued 
lien  of  garnishment  —  continued 

Nature  of  lien,  847 

Perfecting    lien    within    specified 
time,  848 

Priority,  848-850 

Rights  acquired,  847 

Security   within   bankruptcy   act, 
847 

Service   of   process    as   equitable 
levy,  847 

Waiver,  848 
Life  insurance  as  subject  to  garnish- 
ment, 794,  804-805 
Maturity  of  obligation  as  essential 

to  proceeding,  779 
Money   in   hands   of  third   person, 

793 
Mortgages  — 

Garnishment  of  mortgaged  prop- 
erty, 785 

Priority  over  garnishment,  848 
Municipal  corporation  as  garnishee, 

843 
Mutual-  benefit  society  as  subject  to 

garnishment,  794 
Nature  and  purpose  of  remedy  — 

Creditor  limited  to  legal  rights  of 
debtor,  779 

Discovery,  780,  794,  827-829 

Equitable  nature,  776 

In  rem  or  in  personam,  776 

Legal  or  equitable,  776 

Statutory  prerequisites,  776 
Negotiable  interests,  see  supra,  Bills 

and  notes 
Notice  — 

Defendant,  825 

Garnishee,  824 
Ownership  of  property,  see  supra, 

Claims  by  third  persons 
Parties  — 

Claims  of  property,  858 

Defendant  as  garnishee,  841 

Joinder  of  parties  having  separate 
claims,  778 

Plaintiff  as  garnishee,  841 

Rights    and    liabilities    inter    se, 
863-857 

Proper  parties,  821 
Partnership  liability  as  snbjeet  to 

garnishment,  798 
Persons  chargeable  as  gamiaheeBy  see 

supra,  Garnishee 
Persons  entitled  to  remedy  — 

Creditors  generally,  777 


GARNISHMENT  —  continued 
Persons   entitled   to   remedy  —  con- 
tinued 

Incompetent  persons,  778 

Plea  to  raise  objection,  778 

United  States,  777 
Petition,  821 

Pledger's  interest  as  subject  of  gar- 
nishment, 781 
Principal  and  agent,  agents  as  gar- 
nishees, 846 
Priority  of  lien,  848-850 
Prisoner's  property  as  liable  to  gar- 
nishment, 811 
Proceedings  — 

Abandonment,  861 

Abatement,  854 

Affidavit,  821 

Ancillary  remedies,  827 

Answer  by  garnishee,  828 

Appeal,  841 

Appearance,  826  • 

Bond  or  undertaking,  822,  861 

Costs,  840 

Defenses  of  garnishee,  829-837 

Disclosure  by  garnishee,  828 

Discoveiy,  827-^29 

Dissolution,  860 

Exhaustion  of  other  remedies,  823 

Foreign  garnishment,  854 

Injunction  in  aid  of  garnishment, 
827 

Judgment,  837-840 

Judgment  and  execution  as  pre- 
requisite, 823 

Notice,  824-826 

Parties,  821 

Petition,  821 

Plea  in  abatement,  854 

Process,  824-825 

Quashing,  859 

Reoeivership  in  aid  of  garnish- 
ment, 827 

Security  to  discharge  garnishment. 
859 

Successive  garnishments,  823 

Summons,  824-825 

Trial,  837 

Undertaking,  822 

Vacating  proceedings,  859 
Process,  824 
Promissory  notes,  see  supra,  Bills 

and  notes 
Property  subject  to  garnishment  — 

Accident  insurance,  804-805 

Annuities,  795 


INDEX 


1331 


GARNISHMENT  —  cawtfn^ed 

.    Property  gubjeet  to  garnishment  — 

continued 
Bailments,  781 
Bank  deposit,  779,  805 
Bankrupt's  estate,  813 
Benefit  in  relief  association,  794 
Bills  and  notes,  789-793 
Carrier's   possession   as   affecting 

liabiUty,  782-784 
Cars  of  foreign  railroad  company, 

784 
Choses  in  action,  789-793,  800-807 
Claims  arising  after  issuance  of 

writ,  780 
Contingent  interest,  794 
Contract  discharged  in  kind,  801 
Contract  liabilities,  800-^07 
Corporate  stock,  788 
Cotenancies,  799-^00 
Credits,  778 

Custody  of  law,  808-815 
Damages,  795-798 
Decedents'  estates,  814 
"Effects,"  778 

Equitable  interests,  785-786 
Existence  of  claim  at  issuance  of 

writ,  780 
Fraudulent  transfers,  779,  787 
Funds  deposited  in  court,  609 
Funds  in  hands  of  third  person, 

793 
Gifts  promised,  779 
Ghaardianship  property,  815 
Insurance  on  property,  794,  804- 

805 
Joint  interests,  799-^00 
Judgments,  807 
life  insurance,  794,  804-805 
Litigated  claims,  807-811 
Maturity  of  obligation,  779,  792 
Money  collected  on  execution,  810 
Mortgaged  property,  785 
Nature    of    garnishee's    liability, 

794-800 
Partnership  liability,  798 
Pledged  property,  781 
Prisoner's  property  in  possession 

of  officer,  811 
Railroad  rolling  stock,  784 
Real  estate,  780-781 
Receiver's  possession  as  affecting 

liability,  812 
Rents,  781 
Salary,  794,  801-804 


GARNISHMENT  —  eontmued 
Property  subject  to  garnishment  — 
continued 

Situs    as    affecting    jurisdiction, 
819-821 

Stockholders'  liability,  806 

Tort  liabnity,  797 

Trust  estate,  786 

Unliquidated  claims,  795-798 

Wages,  779,  794,  801-804 
Public  officers  as  garnishees,  841 
Public  officer's  salary  as  subject  to 

garnishment,  802 
Purpose  of  remedy,  see  supra.  Na- 
ture and  purpose  of  remedy 
Quashing  proceedings,  859 
Railroads  — 

Company  as  garnishee,  845 

Rolling  stock  as  subject  to  gar- 
nishment, 784 
Real  property  — 

liability  to  garnishment,  780-781 

Mortgaged  property,  785 
Receivers  — 

Appointment  in  aid  of  garnish- 
ment, 827 

Garnishee  process  against  receiv- 
er, 844 

Possession  as  affecting  liability  to 
garnishment,  812 
Relief  association  benefit  as  subject 

to  garnishment,  794 
Residence  as  affecting  jurisdiction, 

816-819 
Right  of  property,  see  supra.  Claims 

by  third  persons 
Salary  as  subject  to  garnishment, 

794,  801-804 
School  district  as  garnishee,  844 
Security,  822 

Security    in    garnishment    proceed- 
ings, 822 
Set-off  or  counterclaim,  830-831 
Situs  of  property  or  debt,  819-821 
Status  of  garnishee  as  stakeholder, 

850 
Stock  and  stockholders,  see  supra, 

Corporations 
Subjects  of  garnishment,  see  supra. 

Property  subject  to  garnishment 
Successive  garnishments,  823 
Summons,  824 
Taxes  as  collectible  by  garnishment, 

777-778 
Technical  terms,  775 
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GARNISHMENT  —  continued 

Things  subject  to  garnishment,  see 
supra,  Property  subject  to  gar- 
nishment 

Third     persons     (see     also     supra. 
Claims  by- third  persons)  — 
Judgment    against    garnishee    as 
concluding  third  persons,  856 

Tort  liability  as  subject  to  garnish- 
ment, 797 

Trial  in  garnishment  proceedings, 
837 

Trust  property,  786 

Undertakings,  see  supra,  Bond  or 
undertaking,  822 

United  States  as  entitled  to  remedy, 
777 

United  States  courts,  power  to  issue 
garnishment  process,  815 

Unliquidated  claims  as  liable  to  gar- 
nishment, 795-798 

Unmatured  claims  as  subject  to  gar- 
nishment, 779-780 

Vacating  proceedings,  859 

Wages  as  liable  to  garnishment,  779, 
794,  801-804 

Waiver  of  lien,  848 

OAS*~ 

Abandonment  of  gas  lease,  872 
Actions   (see  also  infra,  Liabilities 
of  gas  companies)  — 

Admissibility  of  evidence,  911 

Burden  of  proof,  910 

Defenses,  918 

Form   of  actions  for  negligence, 
910 

Injunctive  relief,  919 
Agreements  as  to  use  of  franchises, 

887 
Air  polluted  by  gas,  917 
Applicationa  for  gas  service,  892 
Asphyxiation,  916 
Assignment  of  gas  lease,  871 
Charges,     see     infra.     Rates     and 

charges 
Consolidation  of  gas  companies,  887 
Constitutional   law,   impairment   of 

obligation  of  franchises,  882 
Consumers,  see  also  infra.  Service  to 

consumers 
Contracts  — 

Municipal  gas  contracts,  884 

Use  of  franchises,  887 
Contributory  negligence,  913-915 


GAS  —  continued 

Corporations,  see  infra,   Gbs   eom- 
panics 

Customers,  see  infra,  Gas  Compa- 
nies 

Cutting  off  gas,  89S-894 

Discontinuance  of  service,  893-894 

Discrimination    by    gas    companies, 
891,  896-897 

Duty  to  supply  gas,  890-895 

Eminent  domain  — 

Pipes  as  additional  servitude,  88B 
Power   exercised   by  gas   eompa^ 
nies,  885 

Escape  of  gas,  905-917 

Evidence  — 
Admissibility,  911 
Burden  of  proof,  910 
SuflSciency,  912 

Explosions,  905-917 

Forfeiture  of  lease,  873-877 

Franchises  (see  also  infra.  Gas  com- 
panies) — 
Abandonment   of  franchises,  887 
Agreements  as  to  use,  887 
Annexed  territory  as  included  in 

grant,  881 
Construction  of  franchise,  879 
Duties  imposed  by  grant  of  fran- 
chise, 890-896 
Exclusive  grants,  880 
Failure  to  fix  rates,  904 
Forfeiture,  895 
Impairment  of  contract,  882 
Modification,  882 
New  streets  as  included  in  grant, 

881 
Police  power,  882 
Revocation,  882 

Right  to  supply  gas  as  franchise, 
877 

Gas    companies     (see    also    supra, 
Franchises;  infra,  Liabilities  of 
gas     companies;     Rates     and 
charges)  — 
Abandonment  of  franchises;  887 
Application  for  service,  892 
Breach  of  duty  to  supply  gas,  894 
Consolidation,  887 
Construction    of   grant   of   fran- 
chise, 879 
Delinquent  consumers,  893 
Discontinuance  of  service,  893 
Discrimination,  891 
Duty  to  supply  gas,  890-895 
Eminent  domain  power,  885 
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GAS  —  continued 

Qaa  companies  —  conlinued 
Forfeitare  of  franehiao,  895 
Franchise,  877 
InCerfereQce  witb  property  rights 

919 
Liabilities,  90o-919 
Mandamna  to  compel  service,  894 
Meters  free  of  charge,  891 
Municipal  ciBiaent,  87S 
Protection  of  rights,  919 
Quo  warranto  to  enforce  forfei- 
ture, 893 
Reasonableness  of  mlee. 
Regulation,  862 
Ke^tation  of  business,  8 
Remedies  for  breach  of  duty,  895 
Remedies  of  cofaBnmeis,  894 
Removal  of  property  on  abandon- 
ment of  franehise,  887 
Rales  and  regnlations,  892 
Secnrity  for  services,  893 
Shutting  off  gas,  893-894 
Taxation,  884 

Gas  leases  — 

Abandonment,  872 

Assignment,  871 

Construction,  870 

Duty  of  lessee  to  develop,  873-875 

Forfeiture,  873-877 

License  or  lease,  868 

Marketing  products,  87C 

Nature  of  lease,  868 

Ownership  of  laud  aa  determining 

right  to  make  lease,  868 
Persona  authorized  to  moke  lease, 

868 
Royalties  or  rentab,  875 
Title  acquired  by  lease.  869-870 
Who  may  mftke  lease,  868 

Oae  works,  see  snpra,  Qas  compa- 
nies 

Qood  will  as  element  in  fixing  rates, 
006 

Grant  of  franchise,  see  supra,  Qaa 
comptuiiee 

Grass  injured  by  gas,  917 

Highways  — 

Pipes  as  additional  servitude,  866 
Right  to  lay  pipes  in  highway,  88f 

Imputable  negligence,  915 

Incorporation,  see  supra.  Gas  com- 
panies 

InJDnction  against  nuisances,  919 

Injuries,  see  infra,  LiabiliKes  of  gas 
companies 
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Kscape  o£  gas,'  9(!.-H*i-;'"''' 
biplosion  of  gas,  Sor^-ui- 
Inspe_ct.on  of  i»P^  J^\.,. 

Instrnmentalities 

premises,  909 

Licensees,  915 

Negligence.  (105-817 

Notice  of  defects  in  pipes  I 

Nuisances,  917-919 

Parlicular  injarios,  916 

Proximate  cause,  912 

Searching  for  leak  with  ( 
light,  914 
Mandanuis  lo  compel  service,  894 
Meters    (see   also   Supra.   Oas  fo^, 
panies;      infra.      Rates      and 
charges)  — 

Free  mclers,  891 
Municipal  corporation  (see  also  su- 
pra. Franchises)  — 

Annexed   territory  as  subject   to 
grant,  881 

Consent  to  pipes  in  street,  878 

Contracts  for  gas  supply,  888 

New  streets  as   subject  to  fran- 
chise, 881 

Power  to  manufacture  and  supply 
ga-s,  889 

Regulation  of  gas  rates,  898-900 
Natural  gas  — 

Character,  864 

Definition.  864 

Distinguished  from  solid  minerals, 
864 

Leases,  868-877 

Mineral  character,  864 

Ownership,  865-867 

Property  rights,  863 

Surface  owner's  rights,  866 

Waste,  867 
Negligence  of  gas  companies,  905- 

917 


Injunctive  relief,  919 
Pollution  of  air  and  water,  917 
■personal    injuries,   see   supra,   lia- 
bilities of  gas  companies 
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GAS  —  continued 
Pipes  (see  fU^o  supra,  Franchises)  — 
Failure  to  fix  rates,  903 
Leaks,  905-917 
Municipal     consent    to    use    of 

streets,  878 
Notice  of  defects,  908 
Removal  on  abandonment  of  fran- 
chise, 887 
Plants  injured  by  gas,  916 
Pollution  of  air  and  water,  917 
Property  in  natural  gas,  865 
Proximate  cause,  912 
Quo  warranto  to  enforce  forfeiture, 

895 
Rates  and  charges  — 
Ascertainment  of  reasonable  rates, 

901-905 
Confiscation  regulation,  901-905 
Discriminatory  charges,  896-897 
Failure  of  plant  to  fix  rates,  902- 

904 
Franchise  as  element  of  value,  904 
Good  will  as  element  of  value,  905 
Meter  rates,  896-897 
Municipal  regulation,  899-900 
Reasonable  rates,  896 
Reasonable  rates  prescribed,  900- 

905 
Reasonable  return  on  investment, 

901-905 
Regulation  by  state,  897 
Security  for  payment,  893 
Real  property,  natural  gas  as  realty, 

864 
Regulation  of  gas  companies,  see  su- 
pra.  Gas   companies;   Rates  and 
charges 
Remedies  for  breach  of  duty,  895 
Royalties  on  gas  leases,  875 
Rules  of  gas  companies,  892 
Security  for  payment  of  rates,  893 
Service  to  consumers,  see  supra,  Gas 

companies 
Shrubbery  injured  by  gas,  916 
Shutting  off  gas,  893-894 
Streets,   see  supra.  Municipal  cor- 
porations 
Suffocation,  916 
Taxation  of  gas  companies,  884 
Trees  injured  by  gas,  916 
Valuation  of  plant  to  fix  rates,  902 
Waste  of  natural  gas,  867 
Water  polluted  by  gas,  917 
Works,  see  supra,  Gas  companies 
Written   application   for   obtaining 
service,  892 


Admissioiui  to  prove  gift,  971 

Advancements  determined  by  intent, 
931 

Adverse  possesgaon  founded  on  parol 
gift,  971 

Alien  as  donee,  925 

Amount  subject  to  gift  causa  mortis, 
968 

Association  as  donee,  925 

Attorney  as  donee,  953 

Banks — 
Deposit  as  subject  of  gift  causa 

mortis,  965 
Deposit  of  mon^  as  gift,  948-950 
Gift  of  money  on  deposit,  946- 
948 

Bills  and  notes -^ 
Gift  causa  mortis,  967 
Gift  of  donor's  check,  945 
Gift  of  donor's  note,  940 

Bonds  as  subject  of  gift  causa  mor- 
tis, 967 

Capacity  to  make  gifts,  see  supra, 
Donor 

Capacity  to  take  gifts,  see  infra, 
Donee 

Causa  mortis,  see  infra,  Gifts  causa 
mortis 

Check  of  donor  as  subject  of  gift, 
945 

ChoseS'in  action  as  subject  of  gift, 

941,  967 
Circumstantial  evidence,  970 

Civil  law  as  to  gifts  causa  mortis, 

955,  968 
Conditional  gifts,  950 
Confidential    relations    as    affecting 

gift,  953 
Conflict  of  laws,  924 
Consideration  for  gift,  930,  932,  957 
Corporate  stoek  as  subject  of  gift, 

942,  964 

Creditors  defrauded  by  gift,  954 

Death  of  donor  of  gift  causa  mortis, 
962 

Debt  of  donee  as  subject  of  gift, 
944 

Declarations  to  prove  gift,  971 

DefinUioDS,  923 

Delivery  — 
Actual  delivery,  935,  961 
Agent  to  make  delivery,  934 
Agent  to  receive  delivery,  935 
Bank  book  as  passing  money  on 

deposit,  965 
Constructive  delivery,  935,  9(D. 
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GIFTS  —  continued 
Delivery  —  continued 

Debt  of  donee,  944 

Gifts  causa  mortis^  950 

Mode  of  making  delivery,  934 

Money  in  bank,  946-948 

Necessity  -to  constitute  gift  inter 
vivos,  932-934 

Symbolical  deliyeryi  935 

Written  declaration  of  gift,  937 
Donee  — 
'  Aliens,  925 

Competency  as  witness  to  prove 
gift,  970 

Confidential  relation  to  donor,  953 

DedaratioBS   of  donee  to  prove 
gift,  971 

Fiduciary,  925 

Husband's  gift  to  wife,  027 

Infants,  925 

Married  woman,  925 

Mental  capacity,  925 

Unincorporated  association,  925 

Weakminded  persons,  925 
Donor  — 

Declarations  of  donor  to  prove 
gift,  971 

Habitual  drunkards  924 

Husband's  gift  to  wife,  927 

Illness  as  incapacity,  924 

Infants,  924 

Mental    weakness   as   incapacity, 
924 

Parent's  gift  to  child,  929 

Weakness  of  mind,  924 

Wife's  gift  to  husband,  928 
Drunkard  as  donor,  924 
Evidence  — 

Admissibility  generally,  970 

Admissions,  971 

Burden  of  proof,  971-973 

Circumstantial  evidence,  970 

Corroborative  evidence,  970 

Declarations,  971 

Presumptions,  971-973 

Weight  and  sofBiciency,  973 

Written  statement  of  doMr^  970 
Fiduciary  rdation  as  affecting  right 

to  take,  925 
Fraud  — 

Gift  by  hasband  06  wife  as  fraud- 
olent,  927-928 

RevoeatioB  of  gift,  953 
Fraudulent  conveyances— 

Gift   causa   morti»  in   fraud   of 
creditors,  968 

Gift  in  fraud  of  creditors,  954 


GIFTS  —  continued 
Gifts  causa  mortis  — 

Amount  subject  to  gift,  968 

Consideration  as  essential,  957 

Constructive  delivery,  961 

Contemplation  of  death,  962-964 

Death  of  donor,  962,  968 

Delivery,  959,  961 

Disfavor  of  courts,  956 

Distinguished  from  gifts  inter  vi- 
vos, 956 

Expectation  of  donor's  death,  962 

Incidents,  968 

Intention  as  governing,  057 

Origin  of  doctrine,  956 

Policy  of  law,  956 

Requisites,  957-959 

Bevocability,  957-958 

Revocation,  969 

Subjects  of  gift,  964-968 

Will  as  revoking  gift,  960 
Gifts  inter  vivos  (see  also  supra,  De- 
livery; infra,  Subject  of  gift) — 

Choses  in  action,  941 

Conditional  gifts,  931-932,  950 

Consideration    as    essential,    930, 
932 

Delivery  as  essential,  932-936 

Distinguished    from    gifts    causa 
mortis,  956 

Distinguishing   features,   930-932 

Effect  of  gift,  952 

Illness  of  donor,  932 

Intent,  931-932 

Note  of  donor,  940 

Operation  and  effect,  953 

Present  operation,  930 

Requisites,  932-938 

Resumption     of     possession     by 
donor,  936 

Retention  of  possession  by  donor, 
936       . 

Revoeability,  053 

Sufajeet  of  gift,  938 

Words  alone  as  sufficient,  932 

Written  dedaration  of  gift,  93T 
Habitual  drunkard  as  donor,  924 
Husband  and  wife  — 

Fraud  on  wife  by  gift  to  child,  929 

Gift  by  husband  to  wife,  927 

Gift  by  wife  to  husband,  928 

Married  woman's  capacity  to  take 
gift,  925 
ID  person  as  donor,  924 
Imperfect  gift,  951 


1336 


INDEX 


GIFTS  —  continued 
Infants  — 

Capacity  to  make  gift,  924 

Capacity  to  take  g^t,  925 
Insurance  policy  as  subject  of  gift^ 

943 
Intent  — 

Advancement  or  gift^  931 

Necessity  to  constitute  gift  inter 
vivos,  932 
Inter  vivos,  see  supra.  Gifts  inter 

vivos 
.   Law  govemiug  gifts,  924 
Life  insurance  policy  as  subject  of 

gift,  943 
Married   woman's  capacity  to  take 

gift,  925 
Mental  capacity,  see  supra,  Donor 
Money  — 

Deposit  of  money  as  gift,  948- 
950 

Gift  of  money  on  deposit,  946- 
948,  965 
Mortis  causa,  see  supra,  Gifts  causa 

mortis 
Note  of  donor  as  subject  of  gift, 

940 
Parent's  gift  to  child,  929 
Parol  gift  of  lands,  939 
Persons  capable  of  taking,  see  su- 
pra. Donee 
Persons  entitled  to  make  gifta»  see 

supra.  Donor 
Physician  as  donee,  953 
Possession  by  donee,  936 
Priest  as  donee,  953 
Property  given,  see  infra,  Subject 

of  gift 
Questions  for  jury,  974 
Keal  estate  — 

Gift  causa  mortis,  964 

Subject  of  gift  inter  vivos,  939 
Receipt  for  debt  as  gift,  944 
Remainder  as  subject  of  gift,  950 
Requisites  of  gift  inter  vivos,  932- 

938 
Retention  of  possession  by  donor, 

936 
Revocation  of  gift  — 

Confidential  relations^  953 

Fraud,  953 

Gift  causa  mortis,  958,  969 

Undue  influence,  953 
Service  as  subject  of  gift  inter  vivos, 

938 
Spiritual  adviser  as  donee,  953 


GIFTS  —  continued 
Subjects  of  gift.*- 

Bonds,  967 

Check  of  donor,  945 

Choses  in  action,  938,  941,  967 

Corporate  stock,  952,  964 
.Debt  of  donee,  944^  964 

Deposit  of  money  as  gift,  948 

Income  of  property,  938 

Land,  938 

life  insurance  policy,  943 

Money  on  deposit,  946,  965 

Note  of  ilonor,  940 

Personal  property  generally,  964 

Promissory  notes,  967 

Real  estate,  938,  964 

Remainders,  950 

Services,  938 

Stock  certificate,  942 
Thing  given,  see  supra,  Subject  of 

gift 
Undue  influence  — 

Attorney  and  client,  953 

Physician  and  patient,  953 

Priest  and  parishioner,  953    . 

Principal  and  agent,  953 

Revocation  of  gift,  953 
Unincorporated   association   as   do- 
nee, 925 
Validity  of  gift  — 

Effect  as  to  creditors  954,  968 

Fraud,  963 

Undue  influence,  953 
Who   may   make  gifts,   see  supra, 

Donor 
Who    may    take   gifts,    see   supra, 

Donee 
Will  as  revoking  g^t  eausa  mortis, 

969 
Witnesses,  donee  as  witness,  970 
Writtdi  dedaration  of  gift  inter  vi- 
vos, 937 

GOODIXrilX  ~ 

Asset  of  bufioness,  97&-979 
Assignment  ^f  goodwill,  9ftl 
BniMing  as  aoeooi|Nuiying  sale  of 

good  win,  990 
Business    stand    as    accompanying 

sale  of  goodwill,  980 
Contingedt  nakiM  ift  v^odwili,  979 
Damages  for  breach  of  coiiti^t,  996 
Death  of  partner  as  afftetin^  good- 
will, 992 
Definition,  977 
Elements,  980 
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Execution  m^  982^83 
Incidents,  978^80 
InjunttioB-  to    protect    pnrehaser, 
995 

(Mftrried    womaa^ft   sofiarate   estate, 

979  . 

Name  as  pact'  o£  goodwill,  986 
>^twe  aad  inodfiBtoi  97^-980 
Partacsfilup---* 
Death    of    partner   as    ailfecting 
^Qodviill,  990 
.  DttBoJtutkm  of  paxtnesship,  ^3- 

995 
Remedies  — 
Damages,  996 
lAjunetlon,  993 
Reputation  ii  elemeitt  of  goodwill, 

980^981 
Sale,  see  infra,  Transfer 
Taxation,  981 

Time  as(  edemeid:  of  goodwill,  960 
Ttidema^k  as  passing  with  good?i^iIl, 

986 
Transte  — 
Assignment,  991 
Damages  fbr  breaeh  of  -eontract, 

996, 
Death  of  parti^er,  992 
Eseentiidn  sale,  "982^988 
Failure   of   contraot   to   mention 

gdCHdsrill,  985 
Judicial  sale,  982 
ISiame  -as  ff^aaog  wkh .  goodmll, 

986 
Protection  of  figlrta  Of  passerii^, 

987 
Restrietions  in  eontsaet  of  sale, 

983-9B5 
Resumption  of  husiness  after  sale 
.of  goodv^i,  088-991 
8alability  of  goodwill,  982 
Trademark  as  passing  with  good- 
will, 986 
Wakr,  979       : 

f  or  tazaiaon^  981 


OOVEBHO&'i* 

Amenability  to  laws,  1010 

Approval  {ft  laws,  1006 

Certiorari  to  review  govemoi'a  acts, 

1009-1010 
Criminal  liabflity,  1010 
De  faeto  governor,  1011 
.    0efimtioo,  99& 


OOVERIf  OB  --  continued 
Duties,  see  infra,  Flowers,  dotioB  and 

liaWUties. 
Election,  1000 
EHgibUity,  1000 
Judicial  control,  1008-1010 
Legislsitive  f  anetions,  1004-1006 
LialNlities,  see  infra,  Powenii  duties 

aiid  liabilities 
Military  status  of  governor,  1006- 
.  1008 

Nature  of  office,  .999 
Pardeniag  power,  1003 
Powers,  daties  and  lii^taes  **- 

Amenability  to  lawj  XOIO 

Appointment  of  subordinate .  of- 
ficers, 1004 

Aj^roval  of  laws,  1005 

Contraets  bindingi  state,  1002 

Criminal  liability,  1010 

Damages  for  wrongful  acts,  1:002 

De  facto  governor,  1011 

EoEsentive  chaxaeter  oi  office,  1001 

Extradition,  1003 

Judioial  eontrol  of  governor'^  acts, 
1008-1010 

Liability  is  damages,  1002 

Military  /status,  1006-1008 

Pardons,  1003 

Rolation  to  l^^lftture,  1004 

Removal  of  offiee?s,  10O4 

Representation     of    aoverepignty, 
1001 

Veto  power,  1005 
Public  officers  appointed  by  gover* 

nor,  1004 
Relation  to  government,  999 
Statutes  — 

Approval,*  1005 

Veto,  1005 
Tenure  of  office,  1000 
Vacancy  in  office  of  governor,  lOlO- 

1011 
Veto  power,  1005 

GRAND  JUBT  — 

Aliens  disqualified,  1021 
Appearances    before    grand  Jury, 

Attendance  of  witnesses,  1086 

Bias,  1022,  lOftl 

ChallcBges,  see  infra,  Objeetions  to 

organization 
CompeUing  attendance  of  witaeases, 

1036 
Completing  panel,  1018 
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GRAND  JXTRY -- continued 
D^nition,  1014 
Disqualification     (see     also 
Qualifications)  — 

Bias,  1022 

Interest,  1022 
Drawing  grand  jury,  1016 
Duties,  see  infra,  Powers  and  duties 
Evidence  before  grand  jury,  1039 
Excusing  jurors,  1018 
Exemptions  from  jury  service,  1023 
Freeholders  — 

Qualification  for  grand  jury,  1020 

Who  are  freeholders,  1020-1021 
Historjr,  1014 
Inquisitorial  powers,  1034 
Interest  as  disqualification,  1022 
Interference  with  grand  jury,  1040 
Married   women    as   grand   jurors, 

1021 
Naturalized  citizens  as  grand  jurors, 

1020 
Negroes  as  grand  jurors,  1021 
Number  of  grand  jurors  — 

Number  required  to  concur,  1025 

Quorum,  1023-1025 
Oath  administered,  1019 
Objections  to  organization  -^ 
,  Bias,  1031 

Capacity  Uy  make  objection,  1028 

Challenge  for  bias,  1031 

Challenge  for  defects  an^  irregu- 
larities, 1030 

Defects,  1030 

Irregularities,  lOSO 

Mode  of  making  objectioB,  1032- 
1034 

Plea  or  motion,  1032-1034 

Right  to  object,  1027 

Time  to  make  objection,  1029 
Organization    (see  also  Supra,  Ob- 
jections to  organization;  infra, 
Qualifications)  — 

Completing  panel,  1018  * 

Drawing,  1016.. 

Excusing  jurors^  1018 

Exemptions,  1023 

Number  of  grand  jurors,  1023 

Oath,  1019 

Precept  to  sheriff,  1018 

Proof  of  due  orgaiuzati<»,  1026 

Quorum,  1023 

Special  grand  juries,  1016 

Summoning,  1017 

Swearinir  jurors,  1010 


GRAND  JJJBY  ^  oanHmi$ei 
Organization  —  coniHm&d 

Time  for  selection,  It)15 

Venire  f  aeiaa,  1017-i018 
Origin,  1014 

Panel,  see  supra,  Organization 
Persons  authorized  to  enter  grand 

jury  room,  1040 
Powers  and  duties*-^ 

Attendance  of  witnesses,  1036 

Inquisitorial  powers,  1034 

Secret,  1637-1042 
Proof  of  due  organization,  1026 
Qualifleations  (see  abo  sapra^ 
qualification)  — 

Aliens,  1020 

Freeholders,  1090 

Inhabitancy  of  county,  1020-1021 

Married  women,  1021 

Naturalized  citizens,  1620 

Negroes,  1021 

Race  or  color,  1021 
Race  discrimination,  1021 
Secrecy  of  jvoeeedings,  1037-10^ 
Special  grand  juries,  1016 
Summoning  grand  jury,  1017 
Swearing  jurors,  1019 
Terms  for  sitting  1015 
Time  for  selection  of  grand  jurr. 

1015 
Venire  facias,  1017-1018 
Witnesses  — 

Compelling  attendanee,  1036 

Examination,  1036 
Women  as  grand  juron^  1021 

onouHD  RBrnm-^ 

Alienability,  1048 
ApportiqoiiMBt,  1040 
Assignments,  1046, 1048 
Definitions,  1043 
Descend3>le  ehsraflttr  of  property, 

1045 
Distraint,  1046 
Extinguishment,  1040 
Forms  of  ground  rents,  1043 
Inheritable  oharaeter  of  property, 

1045 
Interest  of  owner,  10«'^  ' 

Judicial  sales,  1046 
Leases  renewable  forever,  1043 
Lien*  for  vent,  1046 
Merger,  1049 
Mineral  leases,  1643 
Nature  of  giound  rents,  1044 
Origin  of  ground  tent  system,  1044 
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GROUND  RENTS  —  continued 
Perpetual  Ie»e  as  ground  rent,  1043 
Perpetually  renewable  leaaeSi  1043 
Redemption,  1049 
Remedies  for  rent,  1045 
Rent  — 

Lien  for  rent,  1046 

Remedies,  1045 
Restraint  on  alieination,  1048 
Rights  of  owner,  1045 
TaxatioiL  of  groond  rents,  1048 
Tenants  --- 

Assignment  of  tenant's  interest^ 
1048 

Rights  and  interests,  1047 
Termination,  of  right,  1049 

Absolute  guaranty,  1064 
Acceptance,  see  infra,  Offer  and  ac- 
ceptance 
Actions  — 
Amount  of  recovery  1096 
Creditors'  remedies  against'  gaar- 

antor,  1094-1098 
Forbeanng  to  silto  as  oonsidera- 

lion,  1078-1080 
Paarties,  1094 
Pleading,  1095 
Alteration  of  principal  obli^tion  as 
..    discharge,  1081, 1083 
Amount  of  recovery,  1096  • 
Bank  as  goamntor,  1066 
Bills  and  notes  — 
Indorsement    distinguished    from 

gp;iAranty;  1059 
Irregular  indorser  as  guarantor, 
1059-1061 
Circumstances   as   influeneing   con- 
'  struction,  1074 
*   Qasses    of    guaranties,    see    infra, 
Kinds  of  guaranties 
Collateral    nature*  of    engagement, 
1053 
'  Conditional  guaranty^  1064 
Conflict  of  laws,  1076 
Consideration-^ 
Contemx>oraneou8  obliglitions,  1077 
Extension  of  time  as  considera- 
tion, 1080 
'    Fozfoeanmoe  of  legal  ptooeedings, 
1078-1080 
V      Xecessity,  1076 
Recital,  1080 
Construction  of  guaranty,  1074 
'  CSbnikiiimng  gnazanty,  1061 


GUARANTY  —  continued 

Contribution    between    guarantors^ 
1099 

Corporation  -* 
Dissolution  as  discharge  of  guar- 
anty, 1088 
Guaranty  by  corporation,  1065- 
1066 

Creation  of  contract,  see  infra,  Offer 
and  acceptance 
'  Death   of  guarantor  as   discharge, 
1087 

DefinitSon,  1058 

Delivery  of  instrument,  1072 

Demand  on  guarantor,  1092-1094 

Discharge — 
Alteration  of  principal  obligation, 

1081, 1083 
Death  of  guarantor,  1087 
Dissolution  of  corporation,  1088 
Extension  of  time,  1081, 1084 
Failure    of    creditor    to    pursue 

principal  debtor,  1081 
Laches,  1085 
Meiter,  1089 

Release  of  principal  or  other  se- 
curity, 1086 
Revocation  by  guarantor,  1087' 
Satisfaction  of  principal  obliga- 
>     tion,  1082' 
Waiv«r,  1081 

Dissolution  of  cotporation  as  dis- 
charge, 1088 

Distinctions,  1056-1061 

Enf oroem^nt,  see  infnt,  Remedies 

Sstoppel  to' assert  f^aud,  1075-1076 

Evidence,  1095 

Execution  of  instrument,  1972 

Extension  of  time  as  eonsideratipn, 
1080 

tScteosion  of  time  an  discharge,  1081, 
1084 

Forbearance  as  consideration,  1078- 
1080 

Formstioti   of.  eontraet,  see   infra, 
.Offer  and  aeceptanee. 

Form  of  guaranty,  1055 

Fraud  as  vitiating  guaranty,  1075 

General  guaranty,  1061 

Guarantor  (see  also  infra,  liabili- 
ties of  guarantor)  — 
Demand  oil  guarantor,  1092-1094 
Remedies  of  guarantor,  1098^1100 
Revocation  ox  guaranty,  1098 
Status  as  party  to  principal  obli- 
gBAim^  1054 
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GUARANTY  —  continued 
Identification  of  parties,  1065 
Indemnity  distingoished,  1058 
Indorsement     distingvushed,     1069- 

1061 
Infant  as  guarantor,  1065 
In^az^  peisjon  as  gaarantor,  1065 
Insolvency  of  principal  debtor,  1091 
iDtention  as  govenung  eonstraotion, 

1074 
Interest   recoverable   against  guar- 
antor, 1096 
Irregular    indorse    as    guaraotor, 

1059-1061 
JodgmAnt,  1096 
Kinds  of  guaranties  <— 

Absolute,  1064 

Conditional,  1064 

Contuining,  1061 

Generally,  1061 . 

Letter  of  credit,  1065 

Limited,  1063 

Special,  1061 
Laches  as  discharge,  1085 
Language     eonstituting     guaranty, 

1055 
Letter  of  credit  as  gqaiwntyy  1064 
liabilities  of  guarantor  (see  also  su- 
pra, Discharge)  -^ 

Contract  as  limiting  liability,  1081 

Principal's  obligjstion  as  rsgulat- 
ing,  1053-^1054 
Limitation  of  actions,  1097 
Limited  guaoranty^  1063 
Married  woman  as  gviarantor,  1065 
.    Merger  of  oblig^ons  as  disebtftge, 

1089 
MisrepreaoDtatioDS      by      j^rindpal 

debtor,  1076 
Nature  of  guaranty,  1053 
J^egligence  in  permitting  impositiDn, 

1075 
Notice — 

Acceptance  of  offer,  1069  - 

Defaidt  of  pnncipal,  1092 

Dispensing  with  notice  of  default, 
1093 

Giving  of  credit,  1071 

Necessity  of  notice  of  acceptance, 
1070 

Sufficiency  of  notice  of  acceptance, 
1071 

Time  of  notice  of  acceptiuice,'1071 
Offer  and  accieptance  —r. 

Acceptance  of  offei:,  106S-4072 


GUARANTY  —  continued 
Offer  and  aceeptanee — continued 

Distinetion  between  guaranty  and 
offer  to  gua&anty,  1067 

Guaranty  distinguished  from  offer, 
1067 

Meeting  of  minds,  1068 

Necessity  to  areate  eontraet,  1067 

Notice  of  aeaeptanca,  1069 
Parol  evidence,  1060, 1095 
Bttrties  (see  also  a«p]a^  Aotkoi)  — 

Capacity  to  contract,  1065 

CoTporatmB,  1065-1066 

Change  of  parties,  1060 

Debtor  as  pMty  4o  gsaranty,  1054 

Guamnlor  not  .partly  to  pvineipal 
obligation,  1054 

Identification  of  kislA-aBient)  IMS 

Infants^  1066 

lopane  pemmm  1065 

Married  women,  1065 
Pleading,  1095 
Principal' — 

Diseharge   fnom   liability,   1081- 
.1089 

Judn^mant  against  pciiMipiiI,  1096 

Obligations  4et  {principal  as  resting 
on  guarantor,  1053-4054 

Release  of  principal  aa  discbarge 
(9f  cfoataalor,  1086 
Proposal,  sea  supra,  Offer  and  ae- 

oeptanoe 
Recital  of  consideration,  1080 
Recommendation  distangitished  ixom 

gutaraa^,  1055 
Release,  see  supra,  Disohazge 
Remedies  ^r- 

Absolute  guaranty,  1060 

i^ons  by  creditor,  1094r-10d8 

Denrnnd  on  guarantor,  1092--I094 

•Ezhaastion    of   remedies  against 
principal,  1089f-i092 

Onara&tot's  remedies,  1098-1100 

Guaranty  of  collection,  1090 

Insolvency  of    loinoipal    dsblor, 
1091 

Notice  to  guarantcir,  1092*1694 
Request  to  extend  credit  aa  guaranty, 

1055 
Revocation  of  guaranty,  1087,  1088 
SdtHdff  JA  fivroff  o£  gpoamBtor,  H)98 
Speeisl  guaranty,  1061 
Statute  of  frauds  ab  appiieaKle  to 

guaranties,  1072 
Sii»o^atimi  tMf'iQittnuitor,  leea    • 
Sni«tysbip  distingnshed^  1^64^  liG7 
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GUARANTY  ^  eoniitmed 

Tax  title  acquired  by  guarantor,  1098 
•  Transfer  of  ^aranty,  1055 
Validity  — 
Assent  of  partiefi,  1075 
Concealment  of  facts  by  creditor, 

1075 
Conflict  of  laws,  1076 
Consideration,  1076^1080 
Deli\'ery  of  instrument,  1072 
Estoppel  to  assert  fraud,  1075- 

1076 
Execution  of  instrument,  1072 
Failure  to  read  instrument,  1075- 

1076 
Fraud  in  procurement,  1075 
Imposition  due  to  negligence,  1075 
Invalidity  of  principal  obligation, 

1072-1074 
Misrepresentations    by    principal 

debtor,  1076 
Negligence  in  permitting  imposi- 
tion, 1075 
Principal  obligation  as  essential, 

1072-1074 
Writing  as  essential,  1072 
Waiver  of  discharge,  1081 
Warranty  distinguished,  1056 

OVARDIAV  ANB  WARB  — 

Accounting  — 
Annual  account,  1153-1155 
Compensation     allowable,     1156- 

U57 
Compound  interest  against  guard- 
ian, 1156 
Credits,  1156-1159 
Disbursements,  1157-115^ 
Education  of  ward,  1157-1159 
Expenses  allowable,  1156-1157 
Final  account,  1153-^1155 
Interest  allowed  against  guardian, 

1155 
Items    chargeable    to    guardian, 

1155  . 
Judicial  proceedings,  1151 
Limitation  of  actions,  1152-1153 
Losses  allowable,  1156-1157 
-     Maintenance  of  ward,  1157-1159 
Profits  to  be  accounted  for,  1134 
Settlement  between  guardian  and 
ward,  1150 
Actions  — 

Accounting  proceedings,  1151 
Bond  oi  guardian,  1165-1169 
Duty  of  guardian,  1145 


GUARDIAN  AND  WARD  —  ccm(t»- 
ued 
Actions  —  continued 

Power  of  guardian,  1135,  1145 
Suing  in  name  of  guardian,  1146 
Suits  between  guardian  and  ward, 
1148 
Adverse  possession  between  guard- 
ian and  ward,  1170 
Appointment  of  guardians  (see  also 
infra,  Termination  of  guardian- 
ship ;    Testamentary    guardian- 
ship) — 
Courts  having  jurisdiction,  1113 
Domicil  as  conferring  jurisdiction, 

1113 
Equity  jurisdiction,  1118 
Facts  essential  to  confer  jurisdic- 
tion, 1114 
Father's  priority  of  right,  1115 
Jurisdiction,  1113 
Mother's  right  to  appoint,  1115 
Next  of  kin,  1115 
Persons  entitled  to  appointment, 

1115 
Probate  courts,  1113 
Procedure,  1114-1115 
Qualification,  1116 
Religion   of  proposed   appointee, 

1115 
Selection  of  guardian,  1115-1117 
Ward's  right  of  cfaoiee,  1116 
Arbitration  of  claims  by  guardian, 

1130 
Assignment   of  right   of   guardian- 
ship, U09 
Bastards  — 
Mother   as   guardian    of    bastard 

child,  1108 
Putative    father    as    entitled    to 

guardianship,  1108 
Testamentary  guardianship,  1110 
Bills  and  notes  executed  by  guard- 
ian, U28 
Bonds  — 
Actions  on  bond,  1165-1169 
Condition  of  bond,  1160 
Costs  in  action  on  bond,  1168 
Damages  in  action  on  bond,  1168 
Defenses  to  action  on  bond,  1167 
Equities  and  remedies  of  surety, 

1168 
Form  of  bond,  1160 
Irregularities,  1163 
Laches  in  action  on  bond,  1167  . 
Necessity  of  giving  bond,  1160 
Requirement  of  bond,  1116 
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GUARDIAN  AND  WARD -*  con^tii- 

ued 
Bonds  —  continued 

Successive  bonds,  1161 

Successive  trusts  secured  by  bond. 
1162 

Surety  as  privy  of  guardian,  1164 
Carrying  on  busineas  for  ward,  1134 
Chancery  guardianship,  1104 
Chivalry,  guardianship  in  cbivalxy, 

1104 
Choice  of  guardian  by  ward,  1116 
Choses  in  action  of  ward,  1125 
Collection   of  claims  by  guardian, 

1125 
Common  law  guardianship,  1105 
Compensation    of   guardian,   1156- 

1157 
Compromise  of  claims  by  guardian, 

1125, 1130 
Confederate  bonds  as  investments, 

1133 
Contracts  — 

Agreement  by  guardian  to  resign, 
1169 

Personal    liability    of    guardian, 
112S-1130 

Power  to  bind  ward  or  estate,  1128 

Transactions     between     guardian 
and  ward,  1169-1173 
Conversion     and     reconversion     of 

ward's  property,  1127 
Costs  in  aetioD  on  bond,  1168 
Courts   having   jurisdiction   to   ap- 
point guardians,  1113 
Custody  of  person   (see  also  infra, 
Powers  of  guardians)  — 

Natural  guardians,  1108 
Damages  in  action  on  bond,  1168 
Dealings     between     guardian     and 

ward,  1169-1173 
Death  as  terminating  guardianship, 

1117 
Deeds,  see  infra,  Sale  or  mortgage 

of  real  estate 
Definition,  1103 
De  son  tort  guardians,  1112 
Domicil  — 

Guardian's     power     to     change 
ward's  domicil,  1121 

Jurisdiction  to  appoint  guardian, 
1113 

Jurisdiction  to  sell  ward's  real  es- 
tate, 1138 
Dower  as  assignable  by  guardian, 
1128 


GUARDIAN  AND  WASD -^  con$ki. 
ued 

Easements  granted  in  ward's  realty, 

1127 
Education  of  ward,  1157-1159 
Eligibility,  see  supra,  Appointment 

of  guardians 
Equity     jurisdiction     to     appoint 

guardians,  1113 
Estate  of  ward  (see  also  infra,  Pow- 
ers of  guardians)  — 

Closes  in  action,  1125 

Following  property  into  hands  of 
third  person,  1172 

Guardian  de  son  tort,  1112 

Natural   guardian's   control   over 
estate,  1108 

Purchase    of    land    with    ward's 
money,  1171 

Estoppel  of  ward  by  acts  of  guard- 
ian, 1129 

Father,  see  infra,  Parent  and  child 

Following  trust  funds,  1172 

Foreign  guardians,  1174 

Forms  of  guardianship,  1103-1104, 
1105-1112 

Grandparents  as  guardians  of  or- 
phan child,  1108 

Historical    forms   of   guardianship, 
1103-U04 

Illegitimates,  see  supra,  Bastards 

Incidents  of  guardianship  — 
Assignment  of  right,  1109 
Control  of  estate  and  person,  1108 
Natural  guardianship,  1108 
Testamentary  guardians,  lUO 

Investments  — 

Carrying  on  business,  1134 
Character  of  investments,  1133 
Confederate  bonds,  1133 
Duty  of  guardian,  1131 
Loans  on  personal  credit,  1132 
Mortgages,  1133 
Power  of  guardian,  1131 
"Safety  first,"  1131 
Speculation   with  ward's  money, 
1131 

Joint  guardians,  1173 

JudidaUy  appointed  guardians  (see 
also    supra,    Appointment    of 
guardian)  — 
Necessity  for  power,  1111 

Lease  of  ward's  realty,  1126 

Liabilities  of  guardian  (see  also  lo- 
pra.  Accounting)  — 
Carrying  on  business,  1134 
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GUABDUN  AND  WARD  —  contin- 

ued 
Lif^tulitiea  of  giiardian  —  continued 
Contracts    on    behalf    of    estate, 

1128 
Investments,  1131-1134 
Losses    in    managing    property, 
1156 
Limitation  of  actions  — 
Action  for  accountingi  1152-1153 
Action  on  bond,  1166 
Maintenance  of  ward,  1157-1159 
Majority   of   ward    as   terminating 

guardianship,  1117 
Marriage  as  terminating  gnardian- 

ship,  1117 
Marriage  settlements  by  guardian, 

1129 
Mingling  ward's  money  with  individ- 

nal  funds,  1182 
Modern     forms     of     guardianship, 

1105-1112 
Mortgages  — 
Discharge  by  gnardian,  1125 
Guardian's    power    to    mortgage 

real  estate,  1127 
Investment  of  ward's  funds,  1133 
Power  to  mortgage  realty,  1145 
Mother,  see  infra,  Parent  and  child 
Nature  — 
Father    as   guardian   by   nature, 

1105 
Guardianship  by  nature,  1105 
Incidents  of  natural  guardianship, 

1108 
Mother   as   guardian  by   nature, 
1107 
Nurture  — 

Guardiandbip  for  nurture,  1105 
Parent  and  child  — 
Father   as   natural   guardian    of 

child,  1105 
Father's    priority    of    right    to 

guardianship,  1115 
Mother   as    natural,  guardian    of 

child,  1107 
Mother's    right   to    guardianship, 

1115 
Testamentary     guardianship      of 
child,  1110 
Partition  of  ward's  land,  1128 
Person  see  supra.  Custody  of  person 
Personid  property,  see  infra.  Pow- 
ers of  guardian 
Powers  of  guardian  (see  also  supra. 
Liabilities  of  guardian)  — 
Actions,  1145^-1150 


GUABDIAN  AND  WABI^—eontm. 
ued 
P0W6KB  of  guardian  —  continued 
Arbitration  of  daims,  1130 
Carrying  on  business,  1134 
Collection  of  claims,  1125 
Compromise  of  claims,  1125, 1130 
Contracts,  1128 
Conversion   and  reeonvexnim   of 

property,  1127 
Custody  and  control  of  ward's  es- 
tate, 1122-1128 
Custody   and   control   of   ward's 

person,  1119-1122 
Defense  of  suits,  1135 
Discharge  of  mortgages,  1125 
Domicil    of    ward    changed    by 

guardian,  1121 
Dower  as  assignable  by  gnardian, 

1128 
Easements  in  ward's  realty,  1127 
Investments,  1131-1134 
Lease  of  realty,  1126 
Management    of  trust   generally, 

1128-1137 
Marriage  settlements,  1129 
Mortgaging  real  estate,  1127 
Notes  executed  by  guardian,  1128 
Partition  of  realty,  1128 
Prosecution  of  suits,  1135 
Real  estate  as  subject  to  guard- 
ian's control,  1126-1128 
Release  of  debts,  1125  * 
Sale  of  ward's  personalty,  1124 
Probate  courts,  jurisdiction  to  ap- 
point guardians,  1113 
Qualification  by  guardian,  1116 
Ratification  of  guardian's  unauthor- 
ized acts,  1127-U28 
Real  estate,  see  supra,  Powers  of 
guardian ;  infra,  Sale  or  mortgage 
of  real  estate 
Relation     between     gnandian    aa^ 

ward,  1169-1173 
Release  of  debts  by  guardian,  1125 
Religious  belief  as  affecting  right  to 

appointment,  1115 
Removal  of  guardian,  1118 
Rescission  of  sale  of  realty,  1143 
Resignation  by  guardian,  1117 
.Sale  or  mortgage  of  real  estate  — 
Collateral  attack  on  sale,  1172 
Conveyance  to  pnrdiaser,  1142 
Deed  to  purchamr,  1142 
Effect  of  sale,  1144 
Irr^^ularitieB  of  proeeduve,  114jD 
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ued 
Sftlc  or  mortgage  «£  real  dBtate< — 

Jurisdiction  to  order  sale^  1137- 

1140 
Mortgaging  real  estate,  1145 
Proceeds  treated  as  realty,  1144 
Pnrohage  by  raardian,  1171 
Ratification  of  irregular  sale,  1142 
EeseiBsion  by  ward,  1143 
Selection  of  guardians,  1115-1117 
Socage,  guardianship  in  socage,  1104 
Surety  on  guardian's  bond,  1164 
Testamentary  guardianship  — 
Grandfather's    right    to    appoint 

goardian,  1110 
Guardian's  right  to  appoint  suc- 

eessor,  1110 
Incident?,  1110 

Mother's  right  to  appoint  testa- 
mentary guardian,  1110 
Origin,  1109 
Transactions  between  guardian  and 

ward,  1169-1173 
Transfer  of  right  of  guardianship, 

1109 
Trust  relation  between  guardian  and 

ward,  1169-1175 
Ward  — 
Domicil  change  by  guardian  1121 
Maintenance  and  education,  1157- 

1159. 
Majority  as  terminating  guardian- 
ship, 1117 
'   Ratification   of   guardian's   unau- 
thorized acts,  1127-1128 
Right  to  choose  guardian,  1116 
Wills  (see  also  supra,  Testamentaiy 
guardianship)  — 
WUl  bv  ward  in  guardian's  favor, 
1170*^ 

HABEAS  CORPUS^ 

Ad  faciendum  et  recipiendum  1181 
Adjudication,  see  infra,  Hearing  and 

adjudication 
Ad  prosequendum,  1180 
Ad  respondendum,  1180 
Ad  satisfaciendum,  1181 
Ad  subjiciendum,  1180 
Aliens'  rigfit  to  habeas  corpuft,  1213, 

12^9 
Allowance  of  writ,  s^  infra,  Ibsq- 

ance  of  writ 
Amendment  of  rettrm;  1237 
Answer  to  return,  1380 


HABEAS  (XOiVU&^c&itnHted 

Appeal  and  error  — 
Concurrent  iidmedy   with   haMas 

corpus)  1189-1190 
Errors  not  reviewable  on  habeas 

corpus,  llff2 
EhrclasivebesB  of  remedy,  IIM 
Irregularities   not   reviewable   on 

habeas  corpus,  1185 
Proceedings     involving     infants, 

1257 
Review  in  federal  courts,  1258 
Right  to  appeal,  1256 
Scope  of  review,  1260 
State  affected  by  appeal,  1261 
State's  right  to  appeal,  1238 

AppeUate  courts,  see  infra,  Coorta 

Applicatioii  ior  wdt  — 

Aliens  as  entitled  to  apply,  1229 
.  Corporation    having    custody   of 
child,  1230 
Form  of  application,  1231 
Fonelioniof  applicatiDn,  1231 
Goaidiaai  of  pnaoner,  1230 
Husband  or  wif^  of  prisoner,  1230 
Interest  as  esMnlial  to  right,  1230 
Parent  of  prisons,  1230 
Person  otiier  than  prisoner,  1229- 
1230 

'    Persons  entitled  to  apply,  1229 
Recitals,  1231 

Requisites  of  application.  1231 
Stmng^r  making  appKeation,  1230 
Time  for  making  application,  1230 
Volunteer     makkig     application, 

1230 
Written  application,  1231 

Apprentice  illegally  detained  from 
master,  1186 

Arrest  in  violation  of  privflege,  1185 

Certiorari  — 
Ancillary  remedy,  1235 
Functions  not  served  by  habeas 
corpus,  11S5 

Character  of  habeas  corpus  proceed- 
ing, 1184 

Civil  nature  of  habeas  corpus,  1184 

Commitment  *— * 
Defective  commitment,  1210 
Validity  tested  on  habeas  eorpas, 
1188 

Complaint,   see   infra.    Indictments 
and  informations 

Confinement,  see  infra,  Restraint  of 
porsOn' 

Constitational  provisions,  1181^ 
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HABEAS  CORPUS -- continued  . 
Contempt  — 

Commitment    as    reviewable    on 

habeas  corpus,  1244 
Detention  under  commitment  for 
contempt,  1210-1212 
Conviction,  see  infra.  Grounds  for 

relief 
Courts  — 
De  facto  judges'  acts  as  review- 
able, 1203-1204 
Defects  in  organization,  1203 
Restraint    under    proceedings    of 
court  martial,  1212 
Criminal  nature  of  habeas  corpus, 

1184 
Custody  pending  adjudication,  1251 
Definition,  1179 
De  homine  replegiando,  1186 
Deliberandum,  1180 
Detention,   see   infra.   Restraint   of 

person 
Determination,  see   infra,    Hearing 

and  adjudication 
Different  kinds  of  writ,  1180 
Discretionary  power  as  to  issuance 

of  writ,  1232 
Discretion  of  federal  courts,  1226 
Disobedience  of  writ,  1238 
Error,  see  supra.  Appeal  and  error 
Excessive  sentence,  1208 
Ex  post  facto  matters  as  ground  for 

relief,  1210 
Extradition  — 
Criminal  charge  against  petitioner, 

1249 
Identity  of  prisoner,  1191 
Jurisdictional  facts  subject  to  in- 
quiry, 1191 
8cope  of  hearing  on  habeas  cor- 
pus, 1245-1250 
Status  of  petitioner  as  fugitive 
from  justice,  1247 
Federal    courts,    see    infra.    United 

States  courts 
Former  jeopardy  as  ground  for  re- 
lief, 1206 
Form  of  writ,  1235 
Grand  jury  — 
De  facto  grand  jury,  1202 
Legality    questioned    on    habeas 

corpus,  1201 
Organization  of  jury  as  ground 
for  relief.  1204 
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HABEAS  CORPUS  —  continued 
Grounds  for  relief  (see  also  infra, 
Indictments  and  informations; 
Judgments)  — 
Affidavit  insufScient,  1201 
Appointment  of  magistrate,  1203 
Commitment  defective,  1210 
Commitment  on  criminal  charge, 

1188-1191 
Conduct  of  trial,  1204 
Constitutionality  of  statute  or  or- 
dinance, 1198 
Contempt  proceedings  as  ground 

for  detention,  1210-1212 
Defensive  matters,  1206 
Executive  restraint,  1212-1214 
Ex  post  facto  matters,  1210 
Extradition  as  ground  for  deten- 
tion, 1191 
Failure  to  indict,  1189 
Former  jeopardy,  1206 
Husband  under  restraint,  1214 
Illegality   in    obtaining   jurisdic- 
tion, 1195 
Illegality      rendering      judgment 

void,  1196-1212 
Indictment  defective,  1190,  1201- 

1203 
Indictment  not  found,  1189 
Infants  under  restraint,  1214 
Irregularities    in    formation     of 

jury,  1205 
Judgment  defective,  1207-1209 
Judgment  or  order  of  court  with- 
out jurisdiction,  1192-1212 
Jurisdiction  of  person  illegally  ob- 
tained, 1195 
Matters  available  in  defense,  1206 
MiUtary  restraint,  1212-1214 
Organization   of   court   defective, 

1203 
Organization  of  jury,  1204 
Pardon  after  conviction,  1210 
Preliminary  examination  omitted, 

1200 
Private  restraint,  1214-1216 
Punishment  completed,  1210 
Reversal  of  judgment,  1210 
Rights  of  accused  affected  by  ir- 
regularities, 1205 
Sentence  defective,  1207-1209 
Speedy  trial  denied,  1189 
Unconstitutional  statute  or  ordi- 
nance, 1198 
Verdict  defective,  1207 
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HABEAS  CORPUS  —  continued 
Grounds  for  relief  —  continued 
Void  judgment,  1196-1212 
Wife  under  restraint,  1214 
Guardian's  right  to  apply  for  writ, 

1230 
Hearing  and  adjudication  — 
Conduct  of  hearing,   1250-1251 
Custody    pending    determination, 

1251 
Defenses  in  criminal  proceeding, 

1242 
Detention  under  judicial  process, 

1238 
Evidence  on  hearing,  1242 
Extradition     proceedings,     1245- 

1250 
Judgment,  1252-1256 
Jurisdiction  as  sole  question,  1240 
Pardon  as  ground  for  application, 

1244 
Sufficiency  of  proceedings,  1242 
History  of  writ,  1179 
Husband  and  wife  — 
Release  from  illegal  restraint,  1214 
Right  to  apply  for  writ,  1230 
Identity  of  prisoner  in  extradition 

proceedings,  1191 
Illegality,  see  supra.  Grounds  for  re- 
lief 
Immigration,  see  supra.  Aliens 
Indictments  and  informations  — 
Constitution  of  grand  jury,  1201 
De  facto  grand  jury,  1202 
Defective  indictment  as  ground  for 

relief,  1190,  1201-1203 
Determination    as    to    sufficiency, 

1242 
Failure  to  indict  as  ground  for  re- 
lief, 1189 
Infants  — 
Appeals  in  proceedings  involving 

infants,  1257 
Benefit   to   child   as   determining 

right  to  custody,  1215 
Custody  as  affected  by  decision, 

1255 
Determination  as  to  custody,  1253 
Release  from  illegal  restraint,  1214 
Insanity  — 

Illegal   detention   of   insane   per- 
sons, 1216 
Release  from  insane  asylum,  1186 
Insurrection  as  ground  for  suspend- 
ing writ,  1183 


HABEAS  CORPUS  —  continued 
Issuance  of  writ  — 

Certiorari    as    ancillary    remedy, 
1235 

Discretion  of  court,  1232 

Form  of  writ,  1235 

Judicial  act,  1233 

Mandamus    to    compel    issuance, 
1233 

Penalty  for  refusal,  1233 

Requisites  of  writ,  1235 

Service,  1235 

United  States  courts,  1234 
Judges  de  facto,  acts  as  reviewable, 

1202-1204     ■ 
Judgments  (see  also  supra.  Hearing 
and  adjudication)  — 

Custody  of  infant,  1253 

Defects    or    informalities,    1207- 
1209 

Determination   of   habeas  corpus 
proceeding,  1253 

Effect  of  decision  as  to  prisoner 
under  judicial  process,  1254 

Errors  not  reviewable  on  habeas 
corpus,  1192 

Excessive  sentence,  1208 

Illegality      rendering      judgment 
void,  1196-1212 

Irregularities  not  ground  for  re- 
lief, 1192 

Restraint     under     judgment     as 
ground  for  relief,  1192-1212 

Reversal  as  ground  for  relief,  1210 

Void  judgments,  1196-1212 
Jurisdiction  — 

Appellate  courts,  1218,  1223 

Committing  magistrate,  1188-1189 

Conflict  of  jurisdiction,  1218 

Courts  having  jurisdiction,  1218- 
1229 

Courts  martial,  1245 

Detention  under  federal  author- 
ity, 1219 

Extent  of  jurisdiction,  1217 

Inferior  courts,  1219 

Inquiry  into  jurisdiction  of  court, 
1185 

Judgment  rendered  without  jur- 
isdiction, 1192-1212 

Legal  method  of  obtaining  juris- 
diction, 1195 

Sole  question  involved,  1240 

State  courts,  1217-1220 


INDEX 


1347 


HABEAS  CORPUS  —  continued 
Jurisdiction  —  continued 

Territorial  limits,  1217 

United  States  courts,  1217,  1221- 
1229 
Justices  of  the  peace,  see  infra,  Mag- 
istrates 
Kinds  of  writ,  1180 
Legislative  power  to  suspend  writ, 

1182 
liberty  protected  by  writ,  1179-1180 
Magistrates  — 

Defects  in  appointment,  1203 

Illegality  in  appointment,  1204 
Mandamus   to   compel   issuance   of 

writ,  1233 
MartiaJ  law  as  suspending  writ,  1183 
Military  — 

Jurisdiction    of    courts    martial, 
1245 

Persons  under  miUtary  restraint, 
1187 

Restraint    under    proceedings    of 
court  martial,  1212 
Mittimus,  see  supra,  Commitment 
Moral  restraint,  1187-1188 
Municipal   corporations,   see   infra, 

Ordinances 
Nature  and  scope  of  remedy  — 

Arrest  in   violation  of  privilege, 
1185 

Character  of  proceeding,  1184 

Character  of  restraint  justifying 
writ,  1187 

Child    withheld   from    parent    or 
guardian,  1187 

Civil  or  criminal  proceeding,  1184 

Corrective  remedies,  1185 

Detention  under  civil  and  crimin- 
al process,  1187 

Functions  of  corrective  remedies, 
1185 

Functions  of  writ,  1185 

Illegal  restraint  generally,  1187 

Jurisdiction  inquired  into,  1185 

Military  prisoners,  1187 

Other  remedies  as  exclusive,  1186 

Scope  of  remedy,  1185 

Wife  restrained  by  husband,  1187 
Order  of  court,  see  supra.  Judgments 
Ordinances    questioned    on-  habeas 

corpus,  1198 
Origin  of  writ,  1179 
Pardon  — 

Ground  for  relief,  1210 

Validity    determined    on    habeas 
corpus,  1244 


HABEAS  CORPUS  —  continued 

Parent  and  child  — 
Restoring  child  to  custody  of  par- 
ent, 1186 
Right  to  apply  for  writ,  1230 

Penalty  for  refusal  to  issue  writ, 
1233 

Persons  entitled  to  apply  for  writ, 
1229 

Petition,  see  supra.  Application  for 
writ 

Preliminary  examination  not  had, 
1200 

President's  power  to  suspend  writ, 
1183 

Privilege  violated  by  arrest,  1185 

Procedure,  see  supra.  Appeal  and 
error;  Application  for  writ;  Hear- 
ing and  adjudication ;  Issuance  of 
writ;  infra.  Return  of  writ 

Producing  body  of  prisoner,  1238 

Purpose  of  writ,  1179 

Quashing  writ,  1236 

Quo  warranto  functions  not  served 
by  habeas  corpus,  1185 

Requisites  of  writ,  1235 

Restraint  of  person    (see  also,  su- 
pra. Grounds  for  relief)  — 
Character  of  restraint  justifying 

writ,  1187 
Civil  process,  1187 
Criminal  process,  1187 
Extradition  proceedings,  1191 
Moral  restraint,  1187-1188 
Physical  interference,  1187-1188 
Recitals  in  application  f<)r  writ, 

1231 
What  constitutes  restraint,  1187 

Return  of  writ  — 
Amendment  of  return,  1237 
Answer  to  return,  1239 
Failure  to  make  return,  1238 
Form  not  essential,  1236 
Officer  required  to  make  return, 

1236 
Producing  body  of  prisoner,  1238 
Time  for  return,  1237 
Verification,  1237 

Review  of  proceedings,  see  supra. 
Appeal  and  error 

Rights  of  accused  affected  by  irreg- 
ularities, 1205 

Scope  of  remedy,  see  supra^  Nature 
and  scope  of  remedy 

Sentence,  see  supra.  Judgments 

Service  of  writ,  1235 

Setting  fiside  writ,  1235 
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HABEAS  CORPUS  —  continued 
Slave  illegally  detained  from  owner, 

1186 
Speedy  trial  denied  as  ground  for 

relief,  1189 
State  affected  by  appeal,  1261 
State's  right  to  appeal,  1258 
Statutes  — 

Constitutionality     questioned     on 
habeas  corpus,  1198 

Construction,  1182 

Habeas  corpus  acts,  1181 
Stranger's  right  to  apply  for  writ, 

1230 
Suspension  of  writ,  1182 
Testificandum,  1180 
Time  for  application,  1230-1231 
Trial  (see  also  supra,  Hearing  and 
adjudication)  — 

Manner  of  trial  as  ground  for  re- 
lief, 1204 
United  States  courts  — 

Circumstances  justifying  interfer- 
ence with  state  courts,  1228 

Detention    by    federal    authority, 
1219 

Detention     by     state     authority, 
1224-1229 

Discretionary  power,  1226 

Issuance  of  writ,  1234 

Jurisdiction  generally,  1221 

Original  jurisdiction  of  supreme 
court,  1223 

Review  in  federal  courts,  1258 

Statutes    conferring    jurisdiction, 
1221-1223 

Territorial  jurisdiction,  1217 
Verdicts,  defective  verdict,  1207 
Void  judgments,  1196-1212 
Volunteers  right  to  apply  for  writ, 

1230 
War  as  ground  for  suspending  writ| 

1183 
Who  may  apply  for  writ,  1229 
Writ,  see  supra.  Issuance  of  writ 
Writ  of  error,  see  supra,  Appeal  and 

error 


Abatement  of  nuisances,  1282 
Actions  by  health  authorities,  1269 
Birth  registration,  1277 
Boards   of  health    (see   also   infra, 

Health  regulations;  Powers  of 

health  authorities)  — 
Actions,  1269 


HEALTH  —  continued 
Boards  of  health  —  continued 

Compensation  of  officers,  1266 

Creation,  1266 

Delegated  authority,  1265 

Employees,  1270 

Liability  for  enforcing  quarantine, 
1291 

Liability  for  official  acts,  1267 

Nature,  1266 

Regulations,  1265 
BuiliSng  regulations,  1284 
Callings  subject  to  regulation,  1283 
Communicable    diseases,   see    infra. 

Diseases 
Compulsory  vaccination,  1287-1289 
Contagious  diseases,  see  infra.  Di- 
seases 
Contracts  by  health  authorities,  1270 
Court  review  of  health  regulations, 

1273 
Creation  of  boards  of  health,  1266 
Dead  bodies  as  subject  to  regulation, 

1278 
Death  registration,  1277 
Delegation  of  legislative  authority, 

1265 
Destruction    of    infected    property, 

1285-1287 
Diseases  — 

Destruction  of  infected  property, 
1285 

Disinfection  of  property,  1285 

Prevention  of  disease,  1285 

Quarantine  regulations,  1289-1292 

Vaccination,  1287-1289 
Disinfection  of  property,  1285-1287 
Health  boards,  see  supra.  Boards  of 

health 
Health  officers,  see  supra,  Boards  of 

health 
Health  regulations  — 

Buildings,  1284 

Dead  bodies,  1278 

Ice  regulations,  1279 

Judicial  review,  1273 

Notice  and  hearing,  1274 

Nuisances,  1280-1283 

Penalties  for  noncompliance,  1275 

Power  to  prescribe,  1271 

Quarantine,  1289-1292 

Review,  1273 

Sanitary  condition   of   buildings, 
1284 

Subjects  of  regulation,  1276-1285 
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HEALTH — continued 
Health  regulations  —  continued 

Trades,  callings  and  occnpatioxis 
regulated,  1283 

Validity,  1271 

Vital  statistics,  1277 

Water  reg^ations,  1279 
Ice  as  subject  to  health  regulation, 

1279 
Infectious  diseases,  see  supra,  Dis- 
eases 
Injunction  against  nuisances,  1282 
Marriage  registration,  1277 
Nuisances  affecting  health  — 

Abatement,  1280, 1282 

Conclusiveness  of  finding  of  nui- 
sance, 1281 

Declaring  nuisance,  1281 

Injunction,  1282 

Notice  and  hearing,  1281 
Occupations  subject   to   regulation, 

1283 
Officers,  compensation  of  health  of- 
ficers, 1266 
Penalties    for    noncompliance    with 

health  regulations,  1275 
Powers  of  health  authorities  (see  al- 
so supra.  Health  regulations) — 

Actions,  1269 


HEALTH  —  continued 

Powers  of  health  authorities  —  con- 
tinued 
Construction  of  statutes,  1268 
Contracts,  1270 

Employment  of  assistants,- 1270 
Rules  and  regulations,  1271-1274 
Source  of  powers,  1268 
Statutory  provisions,  1268 
Territorial  jurisdiction,  1269 

Power  to  legislate  as  to  health,  1264 

Quarantine  — 
Liability  for  enforcement,  1291 
Regrdations,  1289 
Violation  of  quarantine,  1292 

Reg^ations,  see  supra,  Health  reg- 
ulations 

Sanitary  condition  of  buildings,  1284 

School  children  subject  to  vaccina- 
tion, 1288 

Source  of  health  power,  1264 

Subjects  of  health  regulations,  1276- 
1285 

Trades  subject  to  regulation,  1283 

Vaccination,  1287-1289 

Violation  of  quarantine,  1292 

Vital  statistics  as  subject  of  regu- 
lation, 1277 

Water  as  subject  to  health  regula- 
tion, 1279 
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